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47 I. L. R., ALLAHABAD SERIES, FOR January, 1925. . 
E — M — — 
ut Ws k aX, ^ P EB. ie 7 zB. 
by BAS CJ "RS 
A Bgl SOME : Su O 
. Names ot "Partido, Ama l vo] Names of Parties. e* SA 
à a MBEN BA pA 
2 E ZEE » èp Bey 
& . FINO ore L$. Or 
= nag anana | OO ——————————— 
TEN Me eS i£ - 1 . 
.1| Girdhari Lal v. Zorawar Singh FO 649| 750| King v. King 83 167 
2.| Rajrup Kunwar v. Kondhaiya 82 2383 53 | Jageshwar Prasad v. Suraj Bali 
. 1 | Baldeo Prasad y. Ram Autar Kurmi | 82 347 Singh 83 249 
8 | Buddhu v. Sheo Charan . | B2 328 55 | Lal Baijuatir Singh v. Chandrapal 
10 |: Raga’ Sia v. Bua ..| 84. 360 |. Sing 83 201 
13 |.Mehi La) v. Ramji Das ..3:80 939 97 | Muhammad Habib- ullah v. Tikam 
17 | Bihari Lal v. Shiva Nargin .. | 8& 631 Chand 85 716 
81 | Sheikh Bodha v Sukhram Singh ... B3 5 59 | Emperor v Dulli SO[835 71 
. 39 Emperor v. Abdul Wahab .. | Tole į. 63-| Moti Lal v. Yar.Muhammad a | BD 75 
printed 61 | Emperor v. Raghunandan Prasad , 8*5 730 
44 Kishori Mohan v. Chhanga Lal ...' BZ 1030 
Sc .. 22 ALLAHABAD LAW JOURNAL, FOR jas ARY, 1925 
1, Baijnath Kedia v. Empgror 20. BS 55, 44° Kuber Upadhia v. Ramakar Dat | _ 
5 | Tufail Ahmad v. lespere ..|86 222] . [| Upadhia ... 496 80 
8 | Ram Sukh v. Emperor . | 86 61 46 |. Ram Ghulam v. Ram Chandra: ... | =6 177 
'10 | Mohammad Husain v. Emperor ... | 86 428 49 | Shib Charan Dass v. Kl er ..189 lit 
12 | Mukarram Ali Khan v. Skinner ... | f6 1611 -51| East Indian Railway Company v. 
14 | Chittar Singh v. Emperor ~ ..18685 0501 ' Tota Ram Pirbhu Dayal ...89 102 
. 18 | Ram Prasadev. Emperor ..| 86 282 52 | Kanhaiya Lal.v."Niranjan Lal we | 8] 98 
. ?0 | Daya Nand 'v. Emperor" ..186 224 54 | Daulat v. Sankatha Prasad a |86 9l 
- 2] | Gokal Prasad v. Dabi Prasad ..| 86-284 | . 56 | Narain Das v. Ohiranji Lal |; 86 168 
| 23. Banwari Lal v. Municipal Board of ` 59 | Ratni Bai v. Ghasi,Ram' Nathu 2 
7 Cawnporé ~ ..|B6 293 Ram 8S 105 
25 dim eror v: Autar ; ..| 86 524 62| Eniperor v. Sital Prasad ` 86 217 
28-| Harbans Singh v. Rajinder Kuar .. | 85 1^47 63 | In the matter of, Chunni yal-Kal- 
32 | Lalji v.. Emperor 86 350 fan Das: - | 86 #905 
. 94 | Sheobodh Ram Teli v. Shiva Pra- 65 | Inthe matter of, Chunni Lel-Kal- . 
- sad 86 23 yan Das : 86 189 
85 Ameraj Singh v. Tv pèrot : 86 287]. 68 | Ramzaniv Emperor . | 86 45 
87. m n Sarup v. Arya Samaj,’ Dham- 73 | Bhagwan Das’v, Saddiq Ahmad .. |85 79 
z : 86 255 76 Midnapur Zemindary Oq, Ltd. v. 
A0 Ini the matter of, Makkari Lal- Ram |... . - Narish Narayan Ray ..180 827 . 
Sarup . | 86 27 85 | Sat Nàrain v. Behari Lal ..l&84 883 
41 | Nanhe Anl v. Jamil ur-rahinan . |86 59 87 | Jag Prasad Rai v: Singari ..[86 122 
8 en Lal v. ia = . 186 219 104 Sheopijan Misra w Mahngu Rai .. | 86 130 
L -7 kii H n * 
zo LAW REPORTER ALLAHABAD, ror Januaky, 1925, 
ede > vy Council. - E -> _ Civil. : ^ 
E e... PH 
1 | Sat Naraih v. Bekari Lal +» 184 883 -I Kanhaiya Lal S Gaura ..|&3 147 
12 | Mitra Sen v. Janki Kunwar _ ..| B2 946 7 | Har Prasad v. Kew 20 te | 83 163 
== SE ee Ka D Naah . 




















dio e i ANDIAN CASES. . [1995 
5 . 6 LAW REPORTER ALLAHABAD, FOR JANUARY, 1925—coneld 
ANA NA a Kb PA nd CSSA Na ERN: 
i '  Civil—coneld: ; o> ae Criminal. + - 
9 que Ham v. Daulat Ram ..|80 661 -1| King-Emperor v. Raghunath Steg 
14 | Jaswant Rao v. Kashinath Rao .. | 88 208 5° Venayek Dulekar . | 8& 823: 
15, | Dwarke’Das v. Durga-Pragad ..|82 60 10 | Dulli v. Emperor i » | 85 714 
1G | King y. King - +» | 83 0167 1. 14 | Har Narain v. Emperor | 84 706 
“19 | Nadir Hfisain v. Sadiq Husain ... | 86 589 16 | King-Emperor v. Ram Din .. | B85 942- 
22. Shah Muhammad Fakhruddin v. : à < e: M PECES HAE E 
'Rahimullah Shah < 85 5021 poe Revenue: ais 2 
24} B. N. W. Railway v. Manorath NM : ^ $2 
Bhagat Dhian Ram , 84 794 9.| Dhanukdhari Mani Tewari v. Piari | 86 180 
| 26 | Dwarkadhish Prasad Singh v. 26 Iswar Prasad v. * Bishunath Prasad B5 027 
“Maharaja Keshava, Prasad Singh | 85 557 < 
98 | Shiam Lal v. Koerpal 85 390 Oudh J: udicial Commissioner’ 8 Court. 
e 29 Ram Baran p Singh v.Mufassil Bank | . re Nih; : 
E Ltd ...183 142 1| Bhawani Prasad Dube v. “Baijnath -87 416 
33. panel uar v. Narayan Singh .. | 84 822 2 | Muhammad Hayat Khan v, Suraj 
- 36 |. Jwala Prasad v. Ohuttan.^ .. | 85° 10r Bali Singh : ai 84 1005: 
" 39] Wajib Ali Khan v. Puran Singh ...| 85 66 6 | Azmat-un-nisa v* Ganesh Prasad ~ 83' -51 
' 50 | Hariha# rasad v. Ram Daur ..1 82 1032 9 | Moula Bakhsh Singh v. ‘Ahbaran 
“56 | Mohammad Ibrahim v. Altafan w+ | 83 27 Singh 85 549 
` : ' Nore.-—Decisioñs of the Board of Revenue, E P. 
. - a not printed in Indian Cases—|Ed.]. . 
. 49 1 L. R.. BOMBAY BERIES, FOR JANUAKY; 1925. 
1 | Dhanrajgirji Narsinggirji v. Tam MA : 40 : Hoosein-Abdul Rehman & Co., v. 
Sons, p "4 Tobe | | ‘Lekhmichand Khetsey | 84 416 
pr inted. .73 , Waman Martand Bhalerao v. Com- 4 
25 | Harichand & Oo,,v. Gosho Kabushiki B missioner, Central Division:  ...| 84 491 
Kaisha 86 5211 84 Emperor v. Ranchhod Sursang °| 87 600 
25 BOMBAY LAW REPORTER, Sa NovEMBSR-DecgMBER, 1923. - `. 
w»1296 | Tata Industrial Bank v. Abdul j 15 Emperor y. Appaya Baslingappa ... | 84 938 
i Husain : ..189 529 o Bombay Municipality v. Malland- 
1307 |.Krishna v. Ganpat | ..| 87 289 aine . - . `.. | 849 854 
1309 | Macmillan & Co., v. Cooper . .. 87 93} 1333 | Abdulla ` v. Abdulla ; a. |84 796 
1313 | Shavakshaw v. Motor nion Insur- 1340 | Jamnadas v. Vallabhadas. |. 84 $78 
ance (| BA 953 Í ON 
.26 BOMBAY LAW REPORTER, From SEPTEMBER TO KN 1924.. 
-: 829 f Hanamgowda ` v. Irgowda 1 84 374 1019 Meghji v . Tyeballi UNES et To be 
, 886 | Lakshman v. Ramchandra <- a | 8S4 378 - | :printed. ` 
. 843] Lakshman v. Govind ` .| 85 503 | 1035 ia v. Gonsalves 85 587 
' 847 f Secretary of State v. Shantaram... 84 397 | 1049 Hirachend v. Jayagopal e. + Tobe 
. 858 | Dhanajgirji .Narsinggirji- v. Tata ; printed, 
‘ ‘Sons Ltd. s D Tobe | 1071 | Bai Dosibai v. Bai Dhanbai 85 597 
: å e 7 printed: | 1097 | Mukund Chand v. Sobbagmal '85- 613 
' 880 Cole v. Nanalal < Vee To be .| 1108 | Hari Bakhsh v. Babu Lal, 83 418 
ris printed. | 1117. | Lajwanti v. Safa Uhand- 80 .788 
887 | In re An Atéorney j 84 353 1121 res cae Ayyar v: Swamingtlia ee 
‘907 | Ribello v. Co-operative Navigation ` Ayy: ...| 82 SOL 
: & Co : 84 363 | 1129 Lachzi. Narain v. Baldmakund .4| 8l 747 
+921 |-Harichand & Co. v. Gosho Kabushiki : 1134 | Mitra Sen v. Janki Kuar., .. ,82 946 
i Kaisha . . .. | 86 521 | 1140 -Lachhmi Narayan v. Rameshwar ..]82- 789 
‘934 | Hussain v. Lákhmichand 84 416 | 1143 | Vajesingji v. Secretary.of State ...| 82 779 
.942 | Waman Martamd Bhalerao v. Com: à 1153 Sri Sameh ar Singh v.- Hitendra | ^ : 
missioner, Central Division ..| B& 42t Singh - BI 576 
,950 | Narayan v. Vasudeo : ..|&6 490 1161 | Sri Rameshwai Singh’ y. Hitendra tos 
'954 | Emperor v. Ranchhod | Suasang 1B" 90, Singh : 182 194 
“965, "Emperor v. Vithu Balu i ..| 831007 | 1165 | Girjabaiv. Narayanrao - ^ .-..| 88 975 
968 | Emperor v. Rachappa no. | 83 1006 | 1173 Secretary of State v: Grijabei ~To%e 
971 | Emperor v. Pandu VitBu |...) B& 250 printed. | 
978 | Emperor v. Balkrishna Narhar e | 84 254 1194 ' Balvartt y. Mishrilal Ea . 85. ul 
984 | .In re Shriram ^.:| 87 100 | 1200 | Narayan v. Sagunabai :[88 iR 
, 987 | Parshuram D. Shamdasani v. Tata . | 1203 ** Ramchandra v. Yellava- * 184 
| * Industrial Bank . ws | Tobe ur : 
ij i ; vi . printed. s f dM WM | 
Ka a ere x > s a i run bode E oir i 
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CONSOLIDATED COMPARATIVE, TABLES. 


26 BOMBAY. "LAW. t REPORTER, FROM “SeTamBER TO DECEMBER 1924—coneld. 
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ILC. a am maan amma aan 


1206 Bhagvanji v. Ahmedabad. Electricity bee 1936 Emperor v. Namdeo Laxman ..| BS 146 
nop Co. 85 186 | 1240 | eEmperor v. Maria Basappa t | B5 119 
1210 | Madhavrad v: Ambabai 185 1934 1213 | Perrira v. De Mello | 4 B5 160 
1217. | Shankarbhai v. Motilal 85 19711245 | Emperor v. Narayan e| 85 9296 
1223 -Emperor v. Motiram s Tobe 41252 | In re Jogerd& *...1 85,128 
ss printed. | 126P | Nariman v. Hasham š 857191 
1225- Emperor v. Ghandri .. | 83 5741264  Narsangji v. Bai Achrat 85 90 z 
1232 | Emperor v. Mohamed Roshan .. | 85 134 11267 | Manjaya v. Sheshgiri 85 907 ^" 
1235 lIn re Gafur Daud Sahib - 85 64 
utr sly tre DE BOMBAY LAW REPORTER, “FOR JANUARY, 1925. 
1 | Cowaaji v. Ratanbai - ..]84 892] 88, Gavrishankar v. Madhavsangji .. ,96 28 
4 | Narsingirji v. Panuganti . Partha- i 91 | Amarsaiigji v. Desai Umed ..186 3 
|. sardhi E .."|82 993 95 | Ladhuram  Manormal v. Sale 
13 | Bhikubai v. Hariba ..] To be- Mahomed 86 96° 
. : printed. 99 | Manilal v. Manilal 86 100 
27 | Burjorji & Co. v. International 102 | Mahomédally v. Abdulla Kazim | Tobe 
Banking -Corporation* 86 108 | printed. 
*31 | International Banking Corporation 105 | Emperor v. Nathu Kasturchang *...; 85 66 
v. Pestonji & Co. ..| 86 115] 111 | Emperor v. Jinga Gamaji ..186 0 
3L | Forbes, Forbes, Campbell & Oo: v. 113 | Basappa Rudrappa Dhamangi v. 
Official Assignee? Bombay 83 118 ] Emperor . ..1 86 11506 
38 | Bala v. Daulü 86 126 | 120 | Emperor v. Bhimrao Narsimha 
42 | Krishnaji v. Sangappa 86 137 | Hublikar ..]86 72 
48 | Vadilal v. Maneklal .. | 89 351 130 | Kesho Prasad v. Sheo Pargash B2 962 
58. | Nur Mahomed v. Monteath’ .|&86G 81} 135| Sat Narain v. Behari Lal 84 883 
66 | Bhagwandas v. Secretaryof State... | 88. 87} 148 Emperor v. Barendra Kumar Ghosh | 85 4T 
73 | Ohaturbhuj v. Mansukhram 85 19} 166 | Sasi Sekhareswar Roy v. Lalit 
82 Mah beya v. Badku Vonka Naik | 86 24 | .. Mohan Maitra ..| 86 ?15 
52 T. L. R., CALCUTTA Saena For January, 1925. 
E Ragers Pyatt Shellac & Co. 63 | Gobinda Lal Ghose v. Nalini fan -—: 
- Seéretar ofState for India - 83 273 - Ghose SS 61° 
Abdul Hakim Khan: Chowdhury 67 | Emperor v. Panchkowri Dutt 186 ili. 
v. Elahi Baxsha Saha B5 103] 100 | Sreelal Mangtulal v.J F. Madan .. 188 49 
i 41. CALCUTTA LAW J OURNSE, FOR JANUARY, 1925 
YI Bank of Bengal v. William Arratoon 50 ; Emperor v. Nani Mandal ..,86 35 
Lueas 8I 4n 55 | Pran Gopal v. ChandraMohan » To be 
22` | Sreepati Chatterjee v. "Krishna i zn printed. 
pe Chandra 82 840} . 72 | Sarat Sundary Deby v. Laidlie .. | To be 
31 | Sir Prodyat Kumar v. Bal Gobinda 85 6 : printed, 
35 |. Emperor v. Nishi Kanta ` ^ .. | 86 453 | 80 } Gunananda v. Santi Prakash ej 86, 213 
45. Bahadur Molla v. Emperor 85 135! 87| TG. Singleton v. Emperor .' 86' 38 
. .799 CALCUTTA WEEKLY NOTES, rog NOVEMBER- DECEMBER, 1924. 
-L Secretary of State for “India v. Roy’ 81 , The Imperial. Tobacco. "Company ®f 
'|- datiadra Nath Chowdhury — ' x 80 1023. India, Ltd. v. Bonnan & Co. .. | 80 1013 
12:| Heng Moh &-@o. v. Lim Saw Yean . | 75 287 86 | Lal Ram Singh v The Deputy 
17.| Promotho Nah v. Anukul Chandra | 85 875 Commissioner Partabgarh . | 76 %2 
28 | Nirmal-Kumar Singh v. The Com- ) 94 | Kiran Chandra Bose v. Dutt & Co. 85 522 
- missioner pf Income Tax, Bengal 85 520 98 ! Subudh Chandra Roy v. Emperor... | 85 913 
304 Fy D, Bellow'y. T. Elke 78 874| 106 | Durga Devi v. Shambhu Nath 80 905 
. 34 | "The Midnapur- :Zgmindary 'Co., Ltd, 112 Lake nana Goundan v. Subramania 
| v. Naresh Narayan. Boy 180 827 Ayy 8I 518 
45. | Motibai. ' Hormusjee v. Jamsetjee h 118 ógendra Nath Roy v. Nawab Mui- 
Hoórmusjee. ^e. 150 7717 taza Begum 85 ?18 
5i | Khetodamoyi Dasi v. Habib Shaha | 82 638.| 119 | The Secretary ,of State for India 
5 -Khirode Kumar v. Emperor 85 33. ^| v. Kali Narayan Roy . | 8S 21L 
Venkata — Subhadrayyamma v. : 121 | Dhunput Singh v. Hari Charan BZ 663 
i Poosapati Venkatapati Raju Garu |. BO 807 | 124 | Gosta Behari Peamanik v. Hem oe 
15 Ambika Olay Barua v. Nareswati n) Ohandra Das De 82 315 
de. Dasi 85 525 | 127 | Suresh Chandra: Gupta v. | Abdul 
^m. Juni Kapta Bag: v. Rajabala-Dasi | 85°°870 Jabbar *.|85 129 
H B : 9 xm » 
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dv -> INDIAN. CASES. - [1925* 
29 OALCUTTA. WEEKLY ‘NOTES, FOR ”“NOYEMBER-DRGEMBER, 1924—coneld. 
= - EUM CEN : 
129 Ramabai v. r. Harnabai 80.193] 154 "Veidyánatha Ayyar v. K. Swamiiatlia ~ voy 
131 | The Midpapur Zamindary Co, Ltd. - ; Ayyàr ..[82-804 . 
je vi Umg Charan Mandal 740482 | 161 | Hedayetulla v. Mahomed Kamil ... "Bl 525 
138 | Abdu? Hakim Khan v. Elahi 163 | Gobind Lal Datt v. Official MBs Dt - 
‘1. Baksha 85 103 - of Caleutta .. | -Tobe 
148 | Brindabat’ Chandra. v. ` Dfmodar : printed. 
Prosad , ..1 85. 851 166 | Sankar Roy v. The Secretary of State j 
151 |. Bahadur Molla v. Ismail a| 85.135] ¢ for India Sq84 468; 
. -F M nos 173 ! Alimuddi Naskar v. Emperor | «nl 85 331; 
SIL. R, LAHORE SERIES, FOR NOVEMBÉR-DECE MBER; 1924, < Stove 
450 ; Gobinda v. Nandu ' ng 75.6014 511 [ Girdhari Lal v. Kishen Chand - 85 403 
455 | Narinjan Singh v. Kirpal Singh +. | 85. 1111 615 | Bray v. Emperor - ..185 380 
461 | Sri kam v. Nur Muhammad ..| 85 1280] 519 | Hari Singh v. Rattan Singh -- | 85 412 
465 | Sri Ram v: Nand Kishore +» | 85 169] 523.| East Indian Railway Company Lid. 25 
473 | Umra v. Raji `’ W oS ? 185 * v. Diana Mal-Gulab Singh, | 85, 404 
476 | Amar Nath v. Emperor - «+ | 85- 143 | 527 | Muhammad -Abdul Latif Ahmad se p 
481 | Sundar Das v. Umda Jan B2 614 Khan v. Ladha Ram “ee 85 421 
486 | Nadir Ali Shah v. Wali 85 182] 535 | Allah Wasaya v. Zphran 85. 436 
492 | Bahadur §hah v. Ahmad Shah — ...| 85 2001 543 | Nandu Mal v. Municipal Committee " 
497 | Jhandoo Mbl-Jagan Nath" v. Phul Simla “+ ..| 85. 379 
Chand-Fateh Chand B 85 118 517 | Anant Ram v. Ram Rattan”: 85 431 
509 | The Arya Pradeshak Pritinidhi Sabha 550 | Khairati Ram v. Malawa: Rem 85 377 
* ‘| v. Lahori Mal 831047 ses ` 
. 6 I. L. R, -LAHORE SERIES, FOR JANUARY, 1925. i 
1 | Sat Narain v., Behari Lal .. 84 883 31 "Orown v. Pir Qadir Bakhsh Shah a Tobe 
24 | Labh Singh v. Emperor _ a | 88 513 | printed: 
28 | Abdul Ghafur,v. Emperor . 8 525 41 | Jawahar Lal v. Jaggu Mal BB 523 
30 | Bulagi. Shah v. The Colleetor of - 45| Umra v. Emperor .. ; | 87 844 
Lahore "d . | 88 570 50 | Ishar Das v. Emperor ~“ t '88 595 
33 | Adu Ram v. Asa Ram . . 88 574 ` 
» . 6 LAHORE LAW JOURNAL, rROM AUGUST TO Deceusi, 1924; 
389 | &jaib Singh v. Sham Singh 85. 284 | Qamar-ud-Din v. Mathra 
391 | Amar Singh v.- Nur Mohammad z 
Khan s B5 285 | Shugan Chand v. ‘Sikhar Chand’ ] 
393 | Arjan Das v. Ram Labhaya 85 290 | > : 
395 | Brij Raj Saran v. Joti Parshad- 73-1799 Budha Singh v. Emperor Yos 
398 |. Daya v. Budh Ram, 85 337; Dina Nath v. Talsi Ram ws 
400 | Hari Ram Shah v. Inayat 020 | BS 3401 “Ghulam Hussain v. Emperor 
402 | Imam Bibi v. Allah Ditta .. | 83 983 s ~ , : 
408 | Jai Lal.v. Sheo Chand . "4| BS 293 | Harnam Singh v. Emperor oe, 
412 | Karam Singh v. Rupwanti 185 296 | Hukam Singh v. Emperor ,  .. 
415 Mehr Chand v. The Firm dia ; 3 | Phuman Singh v. -Emperor ODE 
. |* Kishore-Gulab Singh . 85 317| = e 3 
418 | Moti Ram v. The Firm Kishori Lai ai i | Sheo Ram v. Emperor ` i 
. Ram Sarup. ^ : 85 321 | In the matter of the conduct of Ms 
419 | Partap Das v. Nand Singh '- 85 323| Abdul Rashid i 
421 | Wasawa Malv. Ghulam Jilani i. | 85 397 Bland Bakhsh v. Ram ‘Ohandra >.. 
422 | Amir Chand v- Emperor » | 85 3651 502 | Gainda Mall y. Firm: Nihal Chand. 
424 | Gulab Singh e. Emperor - le -Not. 3 "Chhajju Mal. 
; ANLE -+ treportable. Firm Jodha Mal-Budhu Mal y. . Ditta 
429 | Jodha v. Emperor zn. | Tobe | Mihan- Mal v. Indar Singh ^ i i 
Si f EE i : printed. | Niranjan Lal v. Ghulam Nabi dis ea 
434 "| Maulu v. Emperor . B5 31 E o 
437 | Raham Shah V; Emperor 85 374 | Pokhar Das v. Ghanaya Lal --r... 
441 Baru v. Balla P a Not | 5 4 a 
: reportable. i. Ram Singh v. Ganga Ram... .. 
442 | Hira v. Shibbu ` vs 1] Sadullah v. Suleman — 4 xa 
-446 | Inder Singh v. Dyal Singh .. | 22 1082 Saudagar Khan v, ‘Samand. Khan `. 
452 | Jita v. Har Ohand — * .72 403 | Yusif Ali Khan v. Abbas Ali Shan 
454 | Kesar Singh v. Indar Singh » 786: 172 | . Imam. Din v. Emperor :.. a 
457 | Mangli v. Bichha Lal- | 7S 916 4 Kesar Singh v.. Emperor. °`. < s 
460 |-Mawaz Khan v. Zohra Jan 73 553] Amir Mano v. Emperor ~ doo 
462 | Nathu Ram v. Karta Ram 83 1053. Í FI e: 














Vol. 85) 


. - CONSOLIDATED COMPARATIVE TABLES, 
, 6 LAHORE LAW JOURNAL, rrou AUGUST ro December, 1924—conold. 











‘7 LAHORE LAW JOURNAL, : 


M 





FOR JANUARY, 1925. 


= v 
533:|;Ramza v. Emperor .! Not 581 | Bhup Singh y. Prem Singh 
S : . reportable.] + e : f 
538. | -Bahadur Shah v. Ahmad Shah .. | 835 200 |. 585 | Ganga Singh v. Sher Singh: 
542 | Barket Ullah v. Muhammad Hayat f 587 | Ghasita Singh v. Beli Ram 
- Ali Khan 84 866] 588 | Gopal Singh v. Mool Raj 
546 Bholi v. Rijhu .|81 568|.593| Firm Indraj Mal Jugal Kishore ` U 
548 | Bishna v. Sapuran Singh +. | 84 $17 Lije Ram 
550.| -Bura v. Nanak .| 84 912] 595 | Narain Das v. Miran Bakhsh = 
. 651.| Ganga Ram v. Natha Singh 8O 820} 597 | Taj Begum v. Ghulam Rasul e 
.554-|-Lachhman Das v. BhojaRam — ...| 84 865 | 600.| Ridhu Ham v. Teju Mal 
558 | The Firm Lal Chand-Maygal Sen 601 | Umra v. Raji 
v, The Firm ` Behari. Lal-Mehr - 604 | Vir Singh v. Kharak Singh 
` Ohan | 84 259] 606 | Emperor.v. Ghulam Husain 
564 Pokhar Tri Radha Kishen ... | 75 927] 608- | Feroz Khan v. Emperor 
566 | -Ratna v. Sawan Singh Not 618 | Ghaza Ali v. Emperor 
: toos j reportable. 
867 | Udmi v. Maru Mall „e: ..| 78 159| 620 | Guran Ditta v. Emperor 
571 | -Buta v. Emperor =.. -Z7 809 
572 | Jalal-ud-Din v. -Emperor ° e| 77 823 | 622 | Harditta v. Emperor 
575 1 Kakar Singh v. Emperor 8l 717 
578 , Mil Chand v. Emperor 84 8631 625 | Nur Mahomed v. Emperor 
7 579 | Natha Singh v. Emperor 87 101| 630 Rohela v. Emperor 


1, "Benarsi Das v. Hira Lal 86 240 
3 | Basant Lal v. Jawahar. Singh ..1 87 -609 
4'| Behari Ieal v. Mool Chand | 86.244 
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-.: Bdliislien: v." ^ Mühimihad Femail” Khan; A Ai W:N. 


- (48). ‘44, followed. . 


"The. ‘sinking: ofá pucca well in a de of the Jand - 


“Which: “IB. “appurtenant, to a tenant's 





and, Sheo Sahai Singh, y, Raj jashwar. : Bali, 21 Ind. ` 
B 851006; ri OL J. 281“followed 4 


Second appeal.’ "froma ’ KENENG * Of the’ Dis- 
 Qhazipur,’ dated. the: Tour: iNov-. 







ASP. Pandaya for the Appellenta, 

Dre ML. Agarwala, for the Respondents. 
“JUDGMENT, 
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“46 ig- who. hadi a nouse'i in | "the. abadi 
het ‘demolition: "of: à PUCET. “weli, which 
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“ofand: appurtenant to his hóuse., “< 

> Both. Courts. ‘below, shave, dismissed the 
Suitu, vs 
. "The Daun A Ea "élaimns ‘that 
“under, what: has been. called the, common. 
ds off, these. provinces, a ‘zemindar. is- the 





house does not - 
“entitle the "Zemindar" tő sue Tor. thë "demolition of the i 


- Mahabal 1 Rabat n Sarut 4» Ind. Gas. ^81; 4 0. L. Fa 


This! appeal. arises out .- 
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‘the » fri ta 
at tenant had Bunki “in the 'eahasin-frón Ly S T Radar Pus 


WEZ Ke 


nent aea on any part of that gemin- 
dari. . 

libi i$ further’ argüed ‘that de. idm of? 
‘thé’ well in the sahan of the defendant's 
house: is a use. A the land. "which is incon- 


$ "fell. - 


“There is EN a A in this Coast" in 
‘support . of the plaintiff's case and this is 


. not. surprising ‘for.it-seems to us .that the 


plaintiff is in no, way damnified by , the 
actiobzof the’ defendants. . It has, been ruled 
‘many "years ago that a tehant, tên improve 
‘his“house in the” “abadi; ‘vide  Balkishen Y. 
Muhammad Tema, Khai (D). 

^'l'here are, "however, „two rulings’ 'of the 
‘Qudh Court which are, directly in, point. 
In Mahabal Kurmi v, Sarju (2) Mr. Lindsay 
then; Judicial Commissioner.’ and now & 


Judge of this Court, held: urider precisely 


similar circumstances. that thé sinking of 
a pucca well in’ apart of the lande which 


“was appurtenant, ‘to. a-tenant's house would 


Dot give, a sé 0 “action to the .eemindar, 
"Thé particular portion. of land in that case 
en which the. gel, “was, Sunk was described 
^, That decision. was Tol- 
lowed by the. Aid “Court in -Sheo Sahai 





„Sur Opinion: ‘these, ‘Aéctsionis” are "right 


SMe te 


s "We e, “therefore,” "alanis the appeal: with. 
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Ag ppeal dismissed. 

e-7(ÀF) A. W. N. (1898) 44, iic. 2 d$. 
E 42 Ind. Cas. 51; 4 O. L. J. 451. s 

3. 5r Ind. „Qas; 1006; 36 0. 9. BJ. 281. 


Ad. prom X 
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PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Hian COURT. 
. October 30, 1924. ° 

Présegt: :— Lord „Atkinson, Lord Sumner 
and Sir John Edg € . : 

Lala JAI, NARAIN—AventLiwr "ow 

versus - 

Lala PRAG NARAIN. AND D ANOTHBR—. 


e RESPONDENTS, 
Hindu Law—Joint family—Separation from iro '0- 
thers, effect of—Brother, whether separated from his 


descendants—Public religious trust—Misappropriation ` 


by managing member—Other members, liability of.. 


Where a Hindu separates from his brothers, there i$ , 


no presumption that he and his descendants cease to 
el among themselves a joint family. [p. 3, 
col. 1 

Hari Bakhsh v. Babu’ Lal, 83. Ind. Cas. 418; 5 D. 
99; 51 I. 63; 22 A. L. J. 254; 34 M. L. T. 70; 28 C. 

ow. N. 953; 20 Li. W. 406; (1924) M. W. N. 650; 26 Bom. 
E R. 1108; (1924) A. I. R.. (P. ©.) 126; 47 M. L. J. 938 
(P. C), followed. 

. Balabux: Ladhiuram v. Rukhmabai, 30. 0. 725; 30 I. 
A. 130; 7 C. W. N. 642; 5 Bom. L. R. 469; 8 Sar. P.O 
J. 410 (P. 0), explained. 

A Hindu by his Will created a trust for publié pür- 
poses of a charitable or religious natüre. Thé manag- 
Ing member, of the joint family misappropriated the 
monies belonging to the, trust and applied them in 
family business:. > 

-Held, that the other members of the. “family were 
liable; jointly with 'the managing member as well as 

everally, ~to re-pay -the amount with interest to the 
fu [p. 8, col. 1. 

. Consolidated ‘appeals from a decree of 
the Allahabad High Court (Mr. , Justice 
Rafique and Mr. Justice Piggott) and printed 
as 58 Ind. Oas. 566.in First Civil Appeal 


No. 140 of 1916, dated the 3rd April. 1919, 


dismissing those of the District J udge, : 


Mainpuri, dated the 2nd May 1916. 
a Mr. J. °M: Parikh, for.the Appellant. 


Messrs. DeGruyther, K. e ,and WW. allach, S 


(E the Respondent. . 
JUDGMENT. i 

Sip John Edgé.—The suit in which 
these two, consolidated .appeals from_.a 
decree of the High Courf at Allahabad have 
. arisen was. ‘brought in the ‘Court of the 
District Judge. of Mainpuri in the United 
- Provinces: on the. 20th May 1915.. 
liefs ‘claimed in. the .suit.were. the -removal 
of the then, trustees of an endowment for 
religious and charitable purposes on.gecount 
of alleged, misappropriation of fhe endowed 
' property, and the appoinment of new- trus- 
tees to whom the possession of the entire 
- ‘endowed property should be given; that 
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beneficial relief should as granted; ard 
‘that costs should be decreed “against - any 
of: the defendants who might be found 
The suit was brought under s. 92 

ofthe. ©. P. C., 1908, The plaintiffs had 

obtained thé consent in writing of the Legal 
1 Haaa OET A ‘of the United Provinces . 


tee to-the institution by them of the-suit,- such 


- Legal Remembrancer having been the “officer 
appointed ‘under $.:03 of the Act. to exercise * 
in those. Provinces, the powers in that’ res- 
pect which are- conferred on the Advocate- 
Genéral’ bys. 92. : 

. The parties to ‘thé suit are residerits of 
“Etawah in the United Provinces, and, are 
Hindus of the Agarwal caste; The. casté 
name is also written Aggarwall. The plaint- 
iffs are through a common ancestor related 
more or less distantly, to the defendants, and. 
are persons who were interested in. the 
proper management of the trust properties 
of the endowment. The defendants are 
descendants of one. Sital Prasad who found- 
ed the endowment by his Will of the 24th 
February 1904. -. 

. The Agarwal isa Snc caste and. 
has caste sub-divisions. - The. members of 
the caste in the United Provinces and the 
Punjab are mainly zemindars, or agricul- . 
turists, or are. engaged in other forms of 
trade. The Agarwals of the. United Pro” 
vinces and of “the Punjab carry on their 
business, whatever it may be, either-sepa-: 
rately or as joint families. When the busi- 
ness i8 carried on as the business of à joint 
‘family it is as a rule carried on in the name 
of the managing member of the Jota family 
or ina: firm, name. 

The first of these ‘appeals i is by. Lala Jai 
-Narain, who was defendant No. l. The 
other of these appeals is by Lala Prag 
Narain -and Lala Brahma Marain who, were 
respectively defendants Nos. 2 and 3. ; 

As there.'are nine defendants in. the suit 
against all of whom: & common. liability is 
not alleged, it is advisable to state at once, 
who the different defendants are. , Sjtal 
Prasad, - who, founded the endowment in 
question, and his elder brother, Kunj Be- 
hari Lal with their father- -Lala Gopi Nath 
constituted a joint.Hindu family, which was 
governed by, the. law .of the Mitakshara: 
After the death -of Lala Gopi Nath, the 


accounts should be furnished, of the pro-e brothers, ‘Kunj Behari Lal and Sital. Prasad 


Perty, of the endowment and the misappro- 
priations should “be made good, that a 
scheme forthe management of the. endow- 
ment should *be settled ‘that any other 


M 


separated.in 1900, and subsequently,. Kunj 
Behari Lal died. childléss, - Before the en- 
dowment in question was founded Kunj 
Behag a had, by his Will, left all his pro- 
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‘perty to his eldest nephew, Behari Lal. 
Sital Prasad had married and had sons 
‘Banke Behari Lal, above mentioned, Girwar 
dhari Lal, .Benarsi Das and Sheo Narain, 
defendant No. 8: Banke Behari Lal 
married and lad sons Lala Jai Narain, 
eldest sons, defendant No. 1, Rup Narain, 
-who died before suit leaving a son, ‘Shyam 
Behari Lal, defendant No. 4. Lala Prag 
Narain, defendant No..2, and Lala Brahma 
Narain, defendant No. 3.* Girwardhari Lal, 
second son of Sital-Prasad, married and had 
-sons Lala Gur Narain, defendant No. 9, and 
Lachmi Narain. BanarsiDas, third son of 
` Sital Prasad, married and had sons Lala 
Suraj Narain, defendant No. 5, Brij Narain 
defendant No. 6, aid Keshab Narain 
defendant No. 7. ` 
Sital Prasad separated from his, sons in 
or before 1903 and made his Will of the 24th 
February 1904 and died on the 5th March, 
1904. There is evidence on. which their 
Lordships find that Banke Behari Lal sepa- 
rated from his brothers. Banke Behari Lal 
and his sons constituted a joint .Hindu 
family. Banke Behari Lal and his sons 
carried on “business undera firm name of 

. Banke Behari Lal-Jai Narain. It is not 
proved, nor indeed, has it been alleged, that 

. Banke Behari Lal and his sons had ever 
separated, and as such a separation has: not 

- been proved, the presumption in law is 
< that they continued joint. It has not been 
. proved that the sons of Bagke Behari Lal, 
^ after he died on the 5th March 1907 sepa- 
rated. Consequently it is to be assumed, 


. unless the contrary has been proved and it. 


has not been. proved, that the business 
which was carried*on under the firm name 
of Banke Behári Lal-Jai Narain, has conti- 
: nued to be the business of a joint family. 
. At all materialtimes Lala Jai Narain, de; 


fendant No. 1, wasa member of that joint. 


` family, and appears to- have acted. as the 
. managing member of the joint family, and 
'.he was alsé ai member of a committee of 

trustees which was appointed.by the Will of 


Sital Prasad to manage the property of the. 


When 
. Shyam Behari Lal, defendant No. 4,was born, 

“has not been proved, but it is stated in 
“the plaint of the20th- May, 1915, that he 


-endowment created by that Will. 


. was then.about 8 years of age; itis thus. 


uncertain whether he became a member of 
the.joint family before or after the death 


of his grandfather, Banke Behari.Lal, bat : 


` ethe question is not materi 


| “the qı : alas “it appears 
to their Lordships, X. - 
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Owing to a misconception of the affect 
ofa judgment of the Board which was 
delivered by Lord Davey in Balabux Ladhu- 
ram y. Rukhmabai (1) it wasgenerally, but 
erronefusly, assumed that the Board had 
decided that when a Hindu governed” by 
the law of the Mit&kshara, who had sons 
living, separated from his brothers it was 

à presumption of law that he had separated 
“from his sons and that heand his descend- 

“ants ceased to constitute afnongst them- 
selves a joint family unless it was proved 
that they had agreed, to continue to be 
joint Hindu family: It was pointed out, 
however, by the Board in a judgment 
which was delivered on the 22nd January, 

.1924,in Hari Bakhsh v. Babu Lal (2) 
that-that was an erroneous conception of 
the effect of what Lord Davey haff said, and 
thatno authority had been brought to the 
attention of their Lordships for introduc- 
ing a novel principle into the law of joint 

Hindu families governed by the law of the 

Mitakshara. In the case of Hari Bakhsh v. 
c. Babu Lal (2) the parties were Hindus of the 
- Bakkal Aggarwall caste of the Punjab. In 
. the present case the learned Judges of the 

High. Court in appeal decided that Shayam 
. Behari Lal, defendant No. 4, was not liable 

in respect of the wagf trust fund, which was 

deposited by Banke Behari Lal with Banke 

Behari Lal-Jai' Narain. Possibly, the ex- 
: planation of that decision is that the learn- 
ed Judges had, as othershad done, mis- 
conceived the effect of the judgment which 
had been delivered by Lord Davey. 

In their plaint the plaintiffs alleged that 
Sital Prasad, who died on the 5th March, 
- 1904, had.by his Will, dated the th 

February,1904, made a wagf of his pro- 

perty for religious and charitable purposes; 
. had appointed a committee of trestees, of 
which his eldest son Banke Behari Lal 
should be, President; that after the death, 
. of Sital Prasad the whole of the wadi 

property was taken possession of, by Banke 

Béhari Lal, that the defendants Nos. 1, 2, 3 

and Shayam Behari Lal, defendant No..4, 

were at the date of the suit fn possession of 
the wagf. property. 
- -Bhe defendants Nos. 1, 2,3 and 4 jointly 
- filed a written statementin which they did 
not deny or admit the statement in the 
- (1) 30.C. 725; 30 I. A.130; 7 C. W. N. 612; 5 Bom. L. 
R. 469; 8 Sar. P. O. J. 470 (P. C.). 

(2) 83 Ind. Cas. 418; 5 L. 92; 51 I. A. 163, 22 A. L. J. 
254; 31 M. L. T. 70; OC. W, N. 953; 20 L. We 406; 
(1924) M, W. N. 650; 26 Bgm. L. R, 1108; (1924) A. I, 
R. (E. 0) 126; 47 M. L. J. 988 (P. 0). 


e 
t 


4 


4 
plaintthàt the defendants Nos. 1 to 4 were, 
when the suit was brought, in possession 
of the wagf property; consequently it must 
be taken that that statement was not travers- 
ed and was not in issue. They alleBed that 
the Wil, of Sital Prasad created a pri- 
vate endowment and that s. 92 of the 
C. P. C., 1908, did not apply. The metning 
of that. allegation is that Sital Prasad's 
Will did not create- any trust for 
public purposes of a charitable or religious 


nature. They also alleged -that they :had | 
been satisfactorily carrying on the manage- . 


ment of the wagf, and they denied that 


there had been any misappropriation of the ` 
wagf fund.and that there was any liability . 


on them. Itis not necessary to refer to 
thè writtenstatement.of any other defend- 
ant. 
* Sital Prasad who was by occupation .a 
money-lender and zemindar, made his. Will 
on the 24th February, 1904. - As translated 
it was, so far as is,material, as follows.:— 

“ I, Sital Prasad, son of Lala.Gopi- Nath, 


- deceased, caste.Agarwal Sahu résident. of 


the Oity.of Etawah, do declare.as follows;— 
: Let it be known that under the decrée of 
the Civil Court,:dated the 16th April :.1903, 
passed. by the Subordinate Judge.of.:the 


Qistrict of'Mainpuri on ithe ‘basis..,of:' the - 
arbitration award, ,dated.the.31stvMarch - 
1903, the whole of my.property.is partitioned « 


as against my sons.and .grandsons. : I enjoy 
full proprietary rights f every sortin res- 


: peet of the said property and have .no. co- 


sharer or co-parcener therein. I, therefore, 
give it in writing as regards the said .. pro- 
perty that I shall remain in. proprietary 
possession . of the property: during my. life- 


time, that as regards the moveable and im- 


moveable properties that. might remain in 


' my possession at the time of my death,. I 


make a . Will as follows ;—A Committee 


‘should be formed to, carry out, the. direc-. 
"The Committee ..would 


tions given below, - 
have all sorts.of power regarding the man- 
agement of the said properties. “My. eldest 


- son, Banke Behari Lal, should be appoint- 
“ed as the- President. (of the Committee), 


Banarsi Das, my third son, should be .the 


Secretary and Sheo . Narayan, my..ourth ` 
` son, Jai Narain son .of Banke Behari Lal- 
aforesaid, Gur Narayan, son- of Girdhari ` 


Lal and Gauri Shanker, son ‘of Raghubhar 
Dayal, should be appointed as the-members 
of thé said Committee. The President's 
vote should be.tregted as three votes; the 
Becretary's. vote. as two and each member's 


» JAI NARAIN.UPRAG.NÀRÀÍR, 


[85 1..0. 1998) 


vote as one. The. resolutions should ..be 
always.passed.with reference to the majority 
of.votes and the resolution. passed should 
be. considered. to.be the order of .the ' Com- 
mittee and all proceedings .of every. sort 
should-invariably.be taken in accordance 
therewith. The. power to remove or to re- 
appoint the.President, Secretary and -the 
members shall remain in.the hands ‘of the 


oM 


I.—I consider it admissiblé. to. give. some 
of the directions below :— DO 
The Committee, so.-far as. possible :shall 
' be bound tó.comply, with: them. é 
:-(a)-Bisrent (ghat) of. Sir. Jamunaji should 
be built:in-Etawah..at. à cost ;of about 
-Rs.2,500 . v. EN 
(b). A. dharamsala .containing.two 'tem- 
- ples one.of Sri:Mahadéoji:Maharaj.,and’ the 
other .of.Sri- Thakurji.;Maharaj. should be 
-built -in :Etawah,.:at, a |. cost „of. about 


La Rs. 5,000, À 


. »(c) In the said ‘dharamsala’ each of the 
| four - sons ‘of mine ‘should cause:. 4: small 
-rooms to.be. built..at his. own. cost, under 
“the . management. of the Committee, with 
-reference -to. the. plan-of:. the;:dharamsala. 
. The amount 4hat. might be:given in. charity 
-on the occasions:of. the. marriages ‘of my 
sons,” grandsons or :,their., male childern 
-should be:given inthis. wagf;:fund to the, 


E 


-extent of 4. ..Should.anyone.fail to .do, so, . 


- he.and his.sons-shoul8 .be:, debarred. from 
holding any of the:aforesaid:offices so long 
as they. do, not .comply. with ‘the above 

`. directions. DE j 
(d) The- principalamount.gf- cash or .the 
- property-should. not be.utilised.in defraying 
-any expenses other.than those. enumerated 
&bove.--So* far.as. possible about + ofthe 
income yielded thereby, ùe., interest or pro- 
fits should be spent on.the following .object 
according to the discrétion: of the Committee 
_or on any other act of charity, ` we a 
^1. Such quantity of .unparched. grain, 
flour or.parched barley. should be given. for 
eating: to, .. sadhius,...batragis ..(mendicants) 
and pilgrims.as might be;considered proper 
‘or in^fhe-.winter..season .sSome clothes, 
* etc.,, or: medicine. mithi. bes distributed to 
:the.siek. ` OS Meo y^. ons 
Expenses in connéction withthe staff 

. 
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pay’ of-employees;, repairs of the: dharam- 


“sala, témple and bisrant, ete., (should be 
*defrayed out of the said fund J. 

à: Should-any of my sons or their descend- 
ants lead' a retired life and sit in con- 
témplation and’ wish to be supplied with 
clóthes and food, then thesaid person should 
get such assistance so long as he lives in 
the. dhàramsala. 

IL—The President and the Secretary shall 
have power to realise every sort of money; 
grant receipts, acknowledge full payment, 
affix signature, purchase and sell property, 
veritj at the time.of registration, advance 
money or intérést, carry on every sort of 
trade, take all sorts of Court proceedings 
either themselves or through théir general 
atforney; in-short they shall have power tó 
take all the proceedings of every sort, but 
all the said proceedings relating to the 
wagqf shall be taken in the name of.me, 
Lala Sital Prasad. The President and the 
Secrétary shall: be competent to institute 
every Sort of suit, set up defence and take 
Court proceedings in their own names. 
There shall be no necessity to include the 
names of other. members. 

IH.—In addition. to the cash, ete., due to 
or by mé, under my. account-books and hun- 
di$;2 5- biswa zemindari share iri Mouza Ku- 
tubpur, Pargana Bhartna; District Etawah, 
whieh forms the subject-matter of a former 
-gift and in respect of which my name 15 
entered in the: :publie papers, i.e.; the khewat, 
is also.. included in the subject-matter of 
this’ Will. As regards tlie said property it 
is.also directed that it may be sold if it 
can be: sold with, profit, at a low rate of 
intérest: e. 

IV.—No one at any time under any 
ciréumstances shall have any sort of claim 
in respect of the aforesaid property. The 
income and expenditure, etc., of every sort 
shall be.daily entered in the account-book. 

V.—The President and the Secretary 
should. according to the arbitration award, 


dated. the 31st March 1903, take all proceed- “pert 


ings in the cases relating. to'the shops at 
Cawnpore, the full particulars whereof are 
given in the said arbitration award andget 
their names entered int the Court (papers) in 
plaice of my name. They should incur ex- 
pensés out of the amount standing to my 
crédit in. the papers. 
dent ‘and the Setretary should cause muta- 
tion proceedings toebe taken in respect o£ 
such property of land as might belong to 

ny party aadar thé:said arbitration award 


Moreover, the Presi-: 
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but which might be enteredin my name 
and in respect of which mutation próceed- 
ings,etc, might not be completed in my 
life-time. 

I- -hawe, therefore, executed thik Will so 
that it may serve as evidence.” . 
. It is obvious to their Lordships that 
SitalePrasad by his Will disposed of all his 
Property. 

-When Sital Prasad died his property was 
répresented by Rs. 48,000 in wash or securi- 


ties, two houses at Etawah valued at 
Rs. 2,000; and zemindari property valued at 
Rs. 2,000. The Committee took over the 


houses and the zemindari property. His 
eldest son, Banke Behari Lal, got possession 
of the cash and securities and handed them 
over to a "shop" which he and his sons 
carried on as a jointfamily, trang under 
the firm name of “Banke Behari Lal-Jai 
Narain.” 

. It has been held by thetwo Courts below, 
the District Judge and the High Court, 
that Sital Prasad by his Will created a trust 
for public purposes of a charitable or 
-religious nature and that it was not void as 
being vague or uncertain as to the charities 
to which it applied. Their Lordships agree 
with that construction of the Will. Having 
regard to the fact that the bathing ghat 
might be washed away or damaged by floctis 
in the Jumna and the expenses which 


- might have to be incurred in replacing it 


‘or in repairing it, and having regard to 
the fact that the expenses of maintaining 
a dharamsala would much depend on the 
number of pilgrims using it, it was a 
prudent provision of the Will, as their Lord- 
ships understand it, that one-fourth of the 
income of the endowment should ordinarily 
be kept in reserve by the trustees, to meet 
such extraordinary expenses when they 
should occur. It.is quite clear from clause 
IV of the Will that no one, except as pro- 
vided by fhe Will, should have any claim? 
to any part of the income of the wagf pro-? 


y... ; ` 
From 1904 until 1907 the Committee 
appear practically to have done nothing to 
carry out Sital Prasad's directions: it is 
douhtful if during that period the Commit- . 
tee held any meetin gs. So far as has been 
proved the first meeting of the Committee 
was held on the 5th December, 1907. The 
‘Committee, however, on the 19th September, 
1904, or one of them applied to the Muni- 
cipality of Etawah for permission to cèn- 
‘struct a bathing Va oh the J umna and to 


E. 


erect a dharamsala. 
construct the bathing ghat was refused be- 
cause the Committee required the Münici- 
pality to divert a pucca drain from the land 


which the Committée required for the con-- 


straction of the ghat. The application for 
permissión to erect thee dharamsala was 
refused bepause the Committee wanted the 
Government to grant to them Nazul lands 
gratis. It may ‘be doubted whether either 
of those applications was made bona fide. 
Nothing further was done by the Committee 
for the construetion of a bathing ghat, and 
until 1907 nothing further was done by the 


‘Committee with the object of erecting a 


dharamsala or of providing a building which 


: could be used as a dharamsala. 


Banke Behari Lal died on the 5th March, 
1907, and. was succeeded as President of 


the Committee. of trustees by his second son, 


Rup Narain, and later Lala Jai Narain, 


defendant No. l, was appointed Secretary. 


On the 14th March, 1907, Banarsi Das and 
Sheo Narain, two of the. younger sons of 
Sital Prasad, brought a suit'agsinst Lala 


.Jai Narain, defendant No. 1 of this suit, 


Girwardhari Lal their then eldest surviving 


^. brother and Gur Narain, the elder son of 


Girwardhari Lal, for cancellation of the 


Will of 24th February, 1904, of Sital Pra- 


sfd and for possession of their share of the 
estate of Sital Prasad, or in the alternative, 


if that Will should be held to be genuine, 
an order that the directions contained in 


that Will should be carried out. It may be 
inferred that the directions given in that 
Will were not being carried out by the 


- Commit tee. 


Jt is now necessary to be considered 
whether there were ‘any misappropriations 
of the wagf property by the trustees, and if 
there were, thenit is to be considered whether 
the joint family trading as " Banke-Behari 
Lal-Jai Narain" can be made liable to 
repay any of the moneys misappropriated. 


The misappropriatións which the District. 


Judge and the High Court have concurred 


in finding, began in 1907 and ended in ` 


1914, andin the aggregate amounted to 


-Rs, 48,000, Their Lordships agree with the 
. Courts below that these misapproprigtions 


-for which the trustees are responsible were 


committed and amounted in the aggregaté 
to Rs. 48,000. These misappropriations be- 
gan after Banke Behari Lal died and they 
were committed with the knowledge- and 
assent of Lala Jai Narain, defendant No, 1, 


_ and for: those mistppropriations . of, the. 
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trust fund, their Lordships agree with the 
Courts below that Lala Jai- Narain, defend- 
ant No. 1, is responsible. "s 
- After the death of Banke Behari Lalin 
1907, the joint family continued to carry 
‘on the business which had been carried on, | 
in the firm name of “Banke Behari Lal-Jai 
Narain.” . Whether there was any:.:change 
in the trading name of the joint family after 
the death of Banke Behari Lal their Lord- 
.Ships do-not know; it is immaterial whether. 
theré was or was not a change in that 


‘trading name, and their Lordships will 


continue to refer to that trading name as 
the trading nameof the joint family. It 
appears to their Lordships that after the ` 
death of Banke’ Beheri Lal his eldest’son ` 
Lala Jai Narain was the managing member. 
of the joint family. After the death of 
Banke Behari Lal the joint family continu- 
ed to' hold on behalf of the trustees the 
moneys of the wagf fund which. Banke 
Behari Lal had, on the death of Sital Pra- 
sad, deposited with “ Banke Behari Lal-Jaí 
Narain.” Lala Jai Narain, defendant No. 1, 
on behalfof the joint family, was a party 
to the following transactions which affected 
the trust fund of the trustees in the posses- 
-sion of the joint family.: In 1907 some 


-people in Etawah trading in the name of 


." Durga Prasad and Sital Prasad " owed to 
* Banke Behari Lal-Jai Narain” Rs. 16,000. 
The debtors were-in difficulties, and Lala 
Jai Narain, defendant No. 1, re-paid that 
debt to the joint family by transferring | 
.Rs. 16,000 from the credit account of the 
trustees to “ Banke Behari Lal-Jai Narain " 
‘and took a mortgage for Rs. 16,000 in favour 
of the trustees, thus substituting the trus- 
“tees for “Banke Behari Lal-Jai Narain” as | 
‘the -creditors of “Durga Prasad and Sital 
Prasad." Another instance is, the Bharat 
Bank owed to “Banke Behari Lal-Jàai 
Narain ” Rs. 10,000, ' The Bhirat Bank got 
into difficulties and subsequently- failed. 
Lala Jai Narain, defendant No 1,on behalf 
of the joint family transferred that debt ' 
to the wagf account ‘of the trustees with : 
“Banke Behari Lal-Jai Narain.” In 1914, after 
Lala.Prag Narain, defendant No. 2, who was 
one of the joint family, had become a mem-' 
ber of the Committee of trustees, a firm ` 
trading às "Ram Din and Sital Prasad" 
owed Hs. 15,000 to “Banke Behari’ Lal-Jai 
Narain.” The debt was tfnsecured and the 
«lebtors were unable eto pay it. Lala Jai 
‘Narain, defendant. No. 1,“in the interestsof 
“Banke. Behari -Lal-J al Narain” transferred 


(85 T. 6. 1925) - . JAL NARAIN V. 


` that *debt of Rs. 15,000 to the wadi account 
of the trustees. 
which their Lordships have referred repre- : 
. sent in the aggregate Rs. 41,000 of the 
` stotal-sum of Rs. 48,000 whieh was -mis- 
appropriated, and in their- Lordships’ -opin- 
ion for that Rs. 41,000, Lala Prag Narain and’ - 
Brahma Narain; defendants Nos. 2 and 3, as 
members of the joint family-trading in the 
name-of “Banke Behari Lal-Jai Narain” 
are equally responsible in thissuit with-Lala 
Jai, Narain, defendant NO. 1, butin their 
‘Lordships’ opinion it has not been .proved 
that the joint family is fesponsible for the 
balance ‘of Rs. 7,000 of the Rs. 48,000 of 
misappropration of the, wadi fund. 


The learned District Judge decreed. the 
' suit in the manner following :— 

“(1) The Committee will “be ‘reconstituted 
as follows subject to their: acceptance : -Lala 
Sheo Narayan, President; Lala Prag Narain 
Lala Suraj Narain, défendants, Lala Guari 
Shankar, plaintiff and Babu Dharam Narain 
Pleader, Mainpuri, members, 

(2) The entire. property will be put in 
charge of the said trustees for management 
on the lines suggested. 

(3) Lala Jai Narain will, within three 
months, furnish full accounts of the affairs 
of the trust; E how the capital sum 
estimated at Rs. 2.000 has been utilised, 

and also how the are thereon ata rate 


fixed by the Court at 4 per cent. per annum, 


has been spent. Neither the transfers to Lala 
Jai Narain himself, in lieu of mortgages, 
hundis or other securities gan be accepted 
. by the Court, nor can the’ release to Lala 
Banarsi Das of Rs. 10,000, with interest 
thereon be allowed asa charge against the 
fund. Therbalance due to the fund on these 
accounts which.are to be furnished will be 
handed over to the Committee in the form of 
cash or realiable securities. 


(4) The Committee will have full power . 
to carry out the testators wishesas laid 
` downinthe Will. They will close the Gracey 
Hindu Schgol, prepare a scheme of systema- 
tic charity and either build a dharamsala 
or some similar institution of a kind approv- 
, ed by this Court. 

5. The plaintiffs’ costs will be borne by 
Lala Jai Narain pexsonally, who will bear 
his own costs and those of Lala Gur Narain. 


The other'defendants will bear their own’. 


costs ‘with -the proviso that those of the 
heirs of Lala Banarsi Das will be paid, out of 
the estate ot Lala Bonarsi Das. Interest at 6: 


| AU utu M 


The three instances to` 


PRAG NARAIN,. 7 
per cent, per annum, will be allowed on the 
costs as usual, 

: And. that the sum of Rs. 1,079-2-0 be paid 
by Jai Narain, . defendant, to the plaintiff 
on account of costs of this suit with interest 
~ thereon at the rate of 6 percent. per annum 

-from this date to date of realisatign. 

It isfturther. ordered.that Jai Narain, de- 
fendant, do pay Rs. 76-8-0 to Gyr "Narain 
defendant, with ifiterest at 6 per cent. per 
anntim, from this daté up to the date of 
realisation and Rs. 203-4-0on account of costs 
of Suraj Narain and others, defendants, 
with interest be char ged to the property of 
Lala Benarsi Das." 

From that decree the plaintiffs appealed 
to'the.High Court as also did Lala Jai 
Narain defendant No. 1, and Lala Sheo 
Narain; defendant No. 8, who so far as his 
costs only were concerned, filed a cross- 
objection. 

The High Court heard the two*appeals to- 
gether and dealt with them and the crots- 
objection in one judgment, as the Court 
was entitled to do. The High Court made 
the following decree. 

“It is ordered and decreed that the decree 
of the Judge of Mainpuri be modified to this 
extent that the direction to Jai Narain to 
render accounts to the new Committee be 
deleted therefrom and instead thereof it is 
hereby directed that the first three defend- 
ants shall pay to the newCommittee Rs. 48,000 
with interest at 4 per cent. per annum 
from the 5th of March 1904, to the date of 

> payment, less a sum of Rs. 1,308 and shall 
deliver the houses and the share in the 
village of Kutubpur, to the new Committee 
and that the rest of the said decree he main- 
tained and this appeal and the cross-objec- 
tion filed by Sheo Narain under O. XLI, 
r. 22, of the C. P. C. be and they herebs are 
dimissed. 
.. And it is further ordered that the appel- 
lant aforesaid do pay to the respondents Nos, 
-1 to 3 aforesaid, the sum of Rs, (1,331-11-3) 
one thousand three hundred gnd thirty-one, 
annas eleven and pies three only, tife 
amount of costs incurred by the latter in this 
Court. 

And it is further ordered that the costs 
incurred in the lower Court be paid with 
interest thereon, as awarded by the said 
Court.” 

, Their Lordships, having considered the 
facts in the suit. and the law which appears 
to them to ,be applicable to the facts, wil] 
humbly advise His Majesty that the appea 


o c 


A 
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of Lala J ai Nátain, defendant No. 1, should 
be dismissed, but the decree against _ Lala 
Prag Narain and Brahma Narain, defendanis 
Nos. 2 and3, should be varied, by making the 


principal gum, whiéh they-are. jointly and 


severally. with Lala Jai Narain-liableto pay 
to the: new Committee to be, Rs. 41,000 with 
interest at 4 per cent. pet'anrium- "fróm the 
Sth March 1904, to the date of payinen® less 
the sum-of Rs..1 ,908-ánd ‘that "thé rest of 
the decree of the High Court should stánd: 
Lala Jai Naram must pay’ two-thirds of 
the costs of the respondents in-thesé con 


solidated ‘appeals, and Lala Prag "Narain&üd 


Brahma Narain must: pay’ ohe;third ofthe 


costs of the respondents in these consolidat- . 


ed. appeals, as the variation of thé deeree-of 
the High Court,, which ‘their, ‘Lordships 7 ad: 
-vise should be made was not suggestéd ‘by 
them: or fe their behalf, and: théy have 
made no’ ‘payment into Court, and have rer 
sted the claim of the plaintiffs Trom the 

rst mera mise iy PE que aee : 


Before Wan Ha their 'Toräski is “milist 
refer to a matter’ Which" hits caused "much 
trouble iir the: ‘préparation "of the advice 
which they will humbly offer: to His Majesty: 

"Ini the judgment : delivered by; the léarned 





Judges: of the "High" Court they" córrécily i 


said :—The: two Appeals: Nos: 140 and 241 
of- e1916- ate’ conhected, and ‘rise’ out’ of, ü 
suit brought" under POE (of, the: ©. TP, 
G."""In the, case’ “which | was filed, in "this 
appeal ` 
his, Counsel ' “stated “Against the” “said 
' decreé^ ‘of, thé ‘District’ Juge, “Jai Narain 
and the' plaintiffs both,” appealed’ “to the 
High Cou i In the, éase which. was filed 
in “this, appeal”: ‘on behalf of Lálà Prag’ 
Narain’ “and “Lala 
Counsel stated : “The. Ast defend&iit; Jai 
Narain’ appealed from the said. dédr 'ee of the 


Distriet Jitdgé ‘to “thé "High Court of: Jüdi-. 


cature ` ‘at Aallahabad, “and” ‘the | pláintifts 
fed 'cróss-obfections “in regard: ‘to’ costs,” 

No. copy: ot ‘the’ appeal. which ‘presumably 
' was "filed By-the plaintiffs 


the record -Which is before their. Lordghips, 


and’ tlie 'eróss- “objections, ' in; irégard 458 gösts. 


which’ were‘in fact filed were filed not "by HE 
plaintiffs, but by the " defendant: ‘Lala She 

Narain. In the case which was filed ih ti Sa 
appeal ó on béhalf of two, of the: sp pinni by 
another olinsel i it is stated: 


NL 


and nt ipplehded as as e rir 
and the defendants who had not appealed. » 


on: behalf’ of Lála“ Jai: ‘Narain’ ` 


‘Brahma *Naráin' “their 


appears in. 


qe 
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Such contradictory PA às.to matters 
which were.of record, very rarely occur fh. 
cases filed in appeals: to His” Majesty in, 
Council; but in- the" present. case the 
contradictory statemerits- ‘and ‘the :absénce 
from the record, before ‘their: Lordships, of 
acopy Of: the’ memorandum‘vof:- appeal 
to'theiHigh ‘Court-of - the. - plaintiffs- who 
did appeal. -to:that:. Court must. be; .the- 
results of- negligénéesfor which persons in 
India -are-. presumably responsible: » Fhéir 
Lordships^inust accept as correct the state 
ment! of'.the ledrned : Judges - of” “the: High 
Court in ‘their’ ‘judgment that; there were two 
appeals before them, "but fhey obaervé" that 
only: öne decree is intluded ifthe. printed 
record, and that/^vas-in the Appeal No. 140 
of 1916 to Lala Jai Nàtiam. - VS unis 

Kesh Ds 3T tad “Appeal dismeésell: 

*-Bolicitors for the Appellant: —Mr. E. Dal- 
pado rib, PES Eum 

Bolicitors für Respondent: —Mr.D. Grant, 





zy 
TOME Cee Kerk UU ARE 


ay PATNA: ‘HIGH: COURT... 
APPLICATION! FOR: LEAVE: TO ud TO 
2. c QPERYCóUNOEES " 
Dt 7 BAT eR, 199934 74^ ipd 
Present: “Sir ‘Dawson! MINE, PK, "Chief 
J'usticél-aid-Mr? Justice Kulwant Sahay” 
Babu RAMNIRANJAN' 'OHAUDHURY 
AND OGHERS— APPBLLANTS 
, ~ PETITIONERS 
hpne as! diea: o XL wvérsus c £0 V STP ean 
Babu GOBARDHAN THAKUR, AND OTHERS 
5 —RisPoNDENTs—OPPosriE PARTY, ^U 
"Civil ‘Procedure Codé (Act Y “of” 1908), “sr 110— 
Appeal, to Privy Cowncil--Long “consensus of ; opinion 
—Question, whether substantial. question of | law. i 
Where there is a long conseüsüs of opinión du & 
question ‘of law the matter. cannot bé tréated 38 a 
MET Ao of. law within tbe meaniüg of 
110 of the., C. P. O. so.as: Io. justify, an appeal to 
the ‘Privy. Countil.~''fp. 9, * col. 
Application: for leave t appia ta: Puy 
Council " tindér*O. KLV F: 2 6fthe GPL? 
arid in’ the matter of First Appeal No. s 
of 1919. 


` Messrs. 9.0. Mitter and L. Kk. J ha, for the 
Petitióners. 5 

Messrs. S. M. Mullick add Murani Pr asad, 
dor ihe Opposite Party: . : 

J UDGMEN T. 

“Miller, C. J.—This is an 1 application for 
leave to appeal to His Majesty in "Council. 
The actual sum claimed together with in-* 





` terest up to the date of the decreeis over 


hd 
e 


1851. Q. aem) 


Re: 10; 000. bis | pointed. out, - -however,. that 
that sum:is-made up.on the assumption that 
the-plaintiffs: are the...owners -of,.a,.7 annas 
4-pies'share in the property claimed, where-- 
asthe - Court found: that- they were the 
owners: of: only. 5: annas..4 pies share. and: 
there -has:been no appeal.upon that .part.of 
the: decisions: Dedueting.the. 2 annas. the 
stim «claimed. would. “come.to rather under 
Rs; 10,000 As; however,.the question relates 
not: merely. to«past.claims-but also to.:all 
future -claims-we think.. that. the case comes 
within the provisions.of-s.::110..as.it.certain- 


ly raises a claim-respecting property of over ... 


the- válue:of Rs. 10,000. : 

Phere is: a-fürther point, however. that the. 
dévision:. sought .to-be: appealed from.is a; 
decision of. :affirmanee, and.the 'question is 
whethér:thereds a.substantial question of 
law.. The point-is .one.of- limitation. . It.has 
beenfound that under the law relating to 
limitation before the: Act of: 1877 came ‘into 
force the -claim.in this suit that*is to :.say 
the claim for -malikana were entirely barred 
on the‘grourid. that it was a claim relating 
to an iriterest‘in land and the Act of..1877 
could: mot:reyive:the claim which had-pre- 
viously been barred. It is pointed out, how- 
ever, that the Act of.1871 was also in terms 
similar to that of 1877 and that the claim 
had not become barred by the year 1871. It 
seems to usthat the Act of 1859 applied to 
the case and that the claim did become 
barred before the Act of 1871 came into 
operation: under the law: then in force. The 
petitidnerscontend that there is asubstantial 
question of law-arising on this point. There 
have undoubtédly -been“a: number of cases 
beginning in-the yaar .1868 and going down 
to the year 1913.all to thesame effect, namely, 
that the claim for malikana being claims 
in respect’ of an interest in land did become 
barred' absolutely by limitation under the 
provisions.of the Statute before that of 1871 

. and that the . Statutes of 1871 and 1877 did 
nóthave theeffectand could not have the 
effect of reviving. the claim which had 
already become barred. Thelearned Vakil 

- fpr-the-petitioners contends that the series 
of casesis:all wrong.and they wish to take 
the opinion of the Privy Council about it. 
We think, however, that having régard to 
this long consensus of. opinion on the ques- 
tion we ought not to treat.it as a substantial 
question. of law remaining to be determined 
but: should refuse. .the- present. applicatione 
op the ground tHat there is no substantial 


question of law, and if the appellant wishes 
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t. i ET 


“tor have, this question brought bore their 
Lordships of the . .Privy.Couneil he will 
have. to make a special application to that 
effect. 

We think: thai the. applications ‘should. be 
rejected. : The. respondents are:eptitled. to 
their: costa: : hearing: fee five gold. “mohurs, 

Kulwant Sahay, J. —L agree. -~ -- 

Leave refused. 

K. S. D. 


E 


REESE 


OUDHJUDICIAE: GOMMIS: 
. i:SIONER'S COURT. .. 
RENT APPEAL No; 5 or 1923. 
] February 92,1924. 
Mr: Wazir Hasan, up 


Present: 
AVANTIKA: PRASAD: SHU. 
PLAINTIFF—APPHLLANT 
.oX Versus. 
“GUR BÜKSH-—DEFENDANT— 
—-'': RESPONDENT. . 

‘Specific Relief Act (I of 1877), s. 2h—Oudh Rent Act 
(XXII of 1886), - s. 127—Usufructuary "mortgagee— 
Covenant for payment of ‘creditors-—Suit-for-ejectment 
of mortgagor—Equitable. defence, whether available. 
«Id a suit for possession by a.usufruetuary: mort- 
-gagee, who has undertaken to -pay olt certain credi- 
tors of the mortgagor with a part of the mortgage- 
monéy left with him, :ib is open-to the mortgagor to 
set up thé equitable -defence:that the: mortgages 
not paid the creditors and has not performed his part 
of the same contract. [p. 10, cols. 1 & 2.] 

. The mere fact that in such à case as the above: the 
mortgagee chodges ‘to sue the mortgagor: in eject- 
ment under s. 127, Oudh Rent Act, instead. of suing 
him for possession'and damages:in a-Civil Court, is 
no reason for depriving the mortgagor of his: equit- 
able defence. Sueh defence is clearly supported by 
the second part"of cl. (b) of 8, 24 of the Specifi Relief 
Act: [p. 10; col.2.] ` 
".In order to obtain a decree iden B. 197 -of, the 
Oudh Rent Act tlie plaintiff must show a title in eject- 
ment'as against the defendant. [p.10,cobl] :t > 

. Appeal against a, decree of theeDistrict 
i udge, Rae Bareli, dated the 10th April 
1923. : 

Mr. S. N. * Roy, for. the Anan 

Mr. Radha Káslian, for the Respondént. 

JUDGMENT.—The facts-of: this ease 
a.» given in my order. of the 27th -August 
1323. The original deed. of* mortgage. re- 
ferred- to in that order has been , produced 
by tbe . plaintiff-appellant. The-~learned 
Pleader for the respondent accepts..the 
genuineness of the deed. I have. con- 
sequently ordered it to*be admitted, as evi- 
dence in the case. The deed.is.one of an 
ordinary . -usufructuary _ mortgage. ae 
amount of money, in lieu of which. 
mortgage is made is R$. 5,400; out of this 


10 
sum the amount of Rs, 2,815 is left with the 
mortgagee for payment to certain creditors 
of the mortgagor. "These creditors are 
specified in the deed of mortgage and so 
are the amounts’ due to each of them from 
the mortgagor. "The mortgagee undertook 
to “pay off these creditors either himself, 
‘and in.that event to obfaina receipt from 
‘them,or tp .allow the ‘mortgagor to make 
the payment.in the preséncé‘of the mort- 
gagee, in which case the former would 
obtain the .regeipt. for the payments made 
and-deliver.. it to the mortgagee. Subse- 

"quentlysto. the. covenant relating to the 
payments. mentioned above occurs the 
stipulation’ on the part of the mortgagor 
to put the mortgagee in -possession of the 
mortgaged property from the date of the 
mortgage. The defence for the suit asking 
for the r@biefs of the recovery of rent, and 
vf’ ejectment: undér s..127. of the Oudh 
Rent Act was that the plaintiff failed to 
fulfil the conditions of the deed of mort- 
gage inasmuch: as he did not satisfy the 
previous creditors of the mortgagor as was 
agreed ‘upon in the deed and consequently 
the plaintiff was not entitled to the reliefs 


for which he had prayed. This defence was : 
considered to have no bearing on the plaint- ` 


iffs claim by the Court of first; instance. 
he Court of first appeal has dismissed the 
suit on: grounds other than those which 
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~ correct. 


` contract. . 
the defendant should be deprived of that . 
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the previous creditors of the ‘mortgagor is 


opinion that though-the deed of mortgage 
is a conveyance yet, when the plaintiff seeks 
to enforce the covenant contained in it 
relating to possession of the mortgaged 


lands, it is open to the defendant to set up: . 
the equitable defence of the plaintiff not... 


having ‘performed his part of the same 
Itis not possible to hold that 


‘defence for the reason that the plaintiff has 


chosen to sue him under s. 127. of the Oudh ' 


Rent’ Act instead of bringing a suit for 


possession and damages in a Civil Court.,: 


The equity of deferice is clearly supported 
by the second part of clause (b) of s. 24 of 


‘the Specific Relief Act (I of 1877). Further: 


under s, 37 of the Indian Contract Act (IX 
of 1872) the mortgagee is under a legal 
obligation either to perform or offer to 
perform his part of the contract. It is 
assumed that he has not performed it and 
there is: no offer made in the present case 
to doit. On these grounds I am driven to 


the conclusion thatthe decree of the lower 


Appellate Court should be maintained. 
The appeal is dismissed with costs. 
N, H, 


——— 


‘arise out of the .defence just now men- '' 


tioned. 


The learned Pleader for the appellant . 


has argued ‘that the mortgage is the.con- 
veyance of the property and consequently 
it gives him a perfect title to possession of 
‘that property and the defendant's plea that 
the previous creditors have not been: paid 
up isnot & ground on which the suit of 
the plaintiff can be resisted, 
 Itisgnot disputed that the mortgage is 
the conveyance of the lands mortgaged but 
“this fact alone does no, in my opinion, 
entitle the- plaintiff to the reliefs which 
he wants to obtain in the present suit. On 


my interpretation. of s.127 of the Oudh: 


‘Rent Act the plaintiff, must show a title in 
-ejectment .as against the defendant as I 
have already expressed myself in my pre- 
vious order of the 27th August 1923. For 
the.purposes.of the decision of- this Appeal 
it-has ‘been assumed to be that the plea 
. of fact set out im the defence already 


.quoted, that the plaintiff mortgagee has ~ 


-not satisfied the obligation which ‘rested 
‘of him under the 


woe 


mortgage-deed to pay off.* tion in Civil RegularSuit No. 722 of 1921. 


y 


RANGOON HIGH COURT. |, 
First Orvin APPBAL No. 164 or 1923, 

. August 6, 1924. : 
Present :—Sir Sydney Robinson, Kr., 
Chief Justice, and Mr. Justice Brown. 

MA MARY--—DEFENDANT—AÀPPELLANT, . 
; versus S. 
MA HLA WIN-—PLAINTIFF—HRESPONDENT. 


Limitation Act (IX of 1908), Sch. I, Art. 19—Permis- 
‘sive. possession of  moveables— Pagsessor's "claim to 
ownership—Possession when becomes unlawful—Suit 


for recovery of possession—Terminus a quo. 


Where thé original possession of gnoveables is per- 


missive the character of that possession is not changed 
by the fact that the person in possession sets up a 


claim to the property 'as his own. The possession ' 
'does not become unlawful until a formal demand for 


its return is made and refused. [p. 11, col. 2.] 

- A suit for recovery wf possession under such cir- 
cumstances is governed by Ari. 49 of tire Limitation 
Act and is within time if brought within 3 year: 


.from the date of refusal. [ibid.] z : 


Appeal against the judgment and-decree 
of Mr. Justice Beasby in* Original Jurisdic- 


e > E 
ray h lov 
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Appeal dismissed, - : 


This being so, I am clearly of y 


e 


D 
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Mr. Chari, for the Appellant. 

Mr. Dantra, for the Respondent. 

° JUDGMENT. . 
Robinson, C.J The  plaintiff-res- 


pondent in this case is a widow of one Ba’ 
she has apparent- ' 


Thein, who died in 1918 ; 
. ly always been in weak ‘health, Ba Thein 
was a good husband and brother, and he 
appears ‘to have .given his sisters a: home, 
in return for which they probably manag- 
ed his house, relieving his sickly wife of 
her duty. He had several, sisters; Ma Ma 
Gyi, Ma-May May, Ma Aye Gywe and the 
appellant, Ma Mary, who was the youngest. 
They lived with him until they married ahd 
made a home of their own. Itis alleged 
- that. he was generous-to them, and that. he 
provided jewelleries for his sisters to. wear 
so long asthey lived with him. an 
The present suit is one for the recovery 
of four items of jewellery or their value 
from the appellant who, shortly after Ba 
'Thein's death, appears to have fallen out with 
his widow and léft the house, taking the 
jewellery with her, She now says that she 
sold it at various times, although in her re- 
ply to the ‘notice of action she professed 
- to have the jewellery and to be entitled to 


it as her own property, Two out of the ` 


four items are ofsmall value; but there are 
a pair of diamond ear-rings, valued at 
Rs. 2,000, and a diamond ring valied 
‘Rs. 1,750. The evidence as to these two will 
practically decide this case. 

The appellant's defence is*that this jewel- 
lery was given her absolutely by her 


brother many. years.ago and has all along. 


been hér own property in consequence. 
The respondent,eon the other hand, alleges 

that the jewellery still belongs to the estate 

of Ba Thein and was only lent to his sisters 


by him to wearso long as they lived with | 


him. 


Which version is: correct is now to be | 


decided; and there is a further point of 
limitation maised, which I will first dispose 
of. ..- i TES 

.. it ig argued that after Ba Thein’s death, 


. there was an attempt to refer certain disputes 


as to ancestral property to arbitration; and 
that the plaintiff wished to refer the question 
of ownership of this jewellery to the arbitra- 


. tors also. The appellant was at that time ill; 


but her sisters refused to go to: arbitration 
and then alleged that the jewellery did not 
.form part of theestate. It is said that 
„plaintiff then Became aware of.the appel- 


. lant's claim; and that the appellant's pos- 
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li 

session of the jewellery became from that 
time unlawful, so that limitation would 
begin to run under Art, 49 from then, and 
the suit was, therefore, barred. Ifthis plea 


is correct, the suit would be barr'ed. 


‘A year later, the plaintiff made a *forinal 
demand for the return of.the ‘jewellery, 
whiah was réfused. If limitation begins io 
run from that period; the suit id not barred. 

Under Art, 49 limitation would begiü 


.to run from the. . daté “when, the; “detainers 


possession becomes unlawful. “If tlie ayi 
pellant’ s case is true no question of limita- 
tion can-arise. ` If the plaintiff's Gasé is tive 
then the possession. by the appellant of this 
jewellery was a permissive possession only 
and her possession would become urilaw ful, 
ordinarily speaking, only. when a: ‘demand 
was made followed by a refusal; the ap- 
pellant’s possession’ was permissive, the 
character of that possession would not . be 
changed by. the fact that she set upa 
elaim to it as her own property. Her bare 
allegation is not sufficient-to make her pos- 
session unlawful. It will be open to the 
planitiff to say that that was not true, and 
to leave the property with her until she 
chose to demand: its return. 

In my opinion in this case there was no 
unlawful possession until a formal demand 
for the return was made, and the appellant 


refused to return it. That being so, the suit 


is not barred by limitation. 
Brown, J.—I concur. 
. K.S. D.’ Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civit APPEAL No..323, 01$ 1920. 
‘February 5, 1923. : 
Presetfi :—Sir Norman. M&cleod, Kr., e 
Chief Justice, and Mr. Justice Crum). . 
GAJANAN VINAYAK— APPELLANT 


. versus, .. 
ASSISTANT COLLECTQR, SALSETTE 
AND ANOTHER— RESPONDENTS. 

Land acquisition —Khoti lands—Compensation, how 
ass&sed—Apportionment between occupant and. khot— 
Warkas or bhati land. 

In awarding compensation for the negakin of. 
khoti lands, the value ofethe interest of the superior 
holder must be included in the award and not 
deducted from the value of the occupant's interest, 
(p. 13, col. 1.] 

The method of apportioning compensation b€tween 
the occupant and the khov in the proportion of two to 


Ti 


one can oniy þe made. ‘applicable i in. ‘the ease ofavarkas. 


: er bir lands. which are. not- surveyed and which can- 


E R W. Desai, for the. Appellant, , 

»Mr:.8. 8;  Patkar, Government Pleader, 
for. .Réspondent, No. de 

. MÈH.. C. Cgyajee, (with: him. Mr. W. B. 
Pradhan), for Respondent No. 2. 


a (ÜDGMEN T.—This is an appeal. from 
an order made by the Joint Judge of Thana 
ina land acquisition reférénée. The land 
to, “be ‘acquired. was. notified for” acquisition 
on: the’ 94th Je anuary 1919. At page 108 


at much eM area which’ re ejes to thé 
claimant Gajanan Vinayak. The Collector 
awarded Rs. 2-8-0 -a square yard for all 
interests in the land, 
increased : that..to Rs. 8. and divided the 
amount between Gajanan ‘Vinayak, the 
occupant, and the hot of Kaneri, in the 
proportion of 2 to 1. The claimant Gajanan 
contends that the land was worth Rs. 4 
-a Square. yard in, January 1919, but that 
eo tention i is based on sales dating from 
a Juneand July in 1919; several months 
alter the land under reference was notified. 


went up m But there.is no evidence 
that they began to rise before May or June 
1919. Therefore, the rates whieh were 
obtained in these months could not possibly 
bear.any comparison with the rates which 
gen in January. It seems to us that 


alte s on the ‘purposes of the road .on the 
- northern boundary. of. tlie. claimant's land, 
there. wasno necessity to, award c compensá- 
tion for, the 226 5 square . yards. We "think 
‘that, decision was wréng. The land acquir- 
ed, Was; 1627, square .yard& in- all, .and on 
acquisitton the ownership would pass from 
the claimant to. Government. .Althoügh 
there may have beeù'a public right of way 
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over the 226 square yards, it did not follow 
that the claimant was entitled .to no com- 
pensation at all for his rights as a pro-* 
prietor. At the same time, the fact that 
theré was a road used by the public at one 
end of tlie claimant's land would depreciate 
that land, and we.doubt very much whether 
wé could possibly allow more than a few 
annas a square yard for these 220 square 
yards which were not reckoned in the Col- 
léctor's award. We think the small amount 
that might be. awarded can very well be 
set off against the very. generous amount 
which has been awarded by the Joint 
Judge for thé balance of the land so that 
there is no necessity. to increase .the 
total to be &warded:.for the whole 1627 
yards, 


Then the claimant asks us to assess dama- . 


ges for severance, That isa wrong word 
to use. Really this isa claim under s. 23 
(1) (4). It has been contended that by 
reason of the Government acquiring a part 
of the frontage of the land belonging to the 
claimant, the land behind the plot-.acquired 
would, by reason of such acquisition, be 
injuriously affected. That may-*be the cage. 
The Judge lias taken that into considera- 
tion in the amount that -he has awarded; 
by adding 5 per cent. and we do not think 
there is any thing unfair in that excess. 

. Then the claimant asks us to award him 
Rs. 2,000 by reason of his premises being 
injuriously affected by the proximity of the- 
Police lines which were going to be built 
oii the land acquired. It may be, as held: 
in Collector of Dinagepore v. Girja Nath 
Roy (D), that the words in s. 23 (1) (4) “ at 
the time of the Collector's taking possession 
of the land " cannot mean that the claimant 
can only prove that the property remaining 
with him is injuriously affected at the 
moment of the Collector's taking possession 
of the land. Such a constriction would 
probably result in a claimant never getting 
anythiug under that clause. e But it is 
very difficult to assess any possible damage 
which might be caused to the land still 
remaining with him, when the Government, 
carry out the object which they have. in 
view in acquiring his "land; and it is diffi- 
cult to say that because there will be some 
building occupied by the Police on that 
piece of land, a purchaser wishing to buy 


the rest of the claimant's land would con- 


sider that the Police limes was a draw-back, 


(1) 25 0, 348; 13 Ind, Dec. (N. &) 231, < 


Ln 
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which would reduce its value. 
considering the situation ‘of this land, "whe- 
ther asa matter of fact the value of: the 
claimant's, remaining land; would then in 
any way be reduced by: ‘the’ mere fact that 
the Plot "nearést ‘to: zit was occupied by. the 
Police. ` 

. . Then there is one error which the Collect- 
or “and the lower Court have made. It is 
“very likely that the’ mistake was not point- 
“ed out to either of them; but. the Jand” has 
we may call the tenant’ s rights, and in 
“Order to value the, freehold that is to say 
the value of all interésts in ihe land, ‘some- 
thing in addition would have to be awarded. 
because the ‘purchaser’ of the tenant’s rights, 
'to acquire’ thé freehold; would” have. “to 
"redeem the ‘rights of the Khót. Instead of, 
‘adding ‘something on- tothe valuation of 
“the tenánt's rights'as- the value of. the 
' khot'$ interest; both the: “Collector and the 
"Judge; haye, deducted out” of ‘the“tenarit's 
"interests . -the: valné of the | khot's; inter- 
est: “In. this case‘it isa very small amount. 
_ The, Tent; ‘paid’ to’ the: ‘khot 18 only 14 annas, 


"and. We" ray. say that. for a payment of 


“Rs. 95, ihe tenant could. have ,.redeenied 
“all ‘outstanding’ ‘interests öf- the khot- and, 
"so "obtüined the frée-hold, ""The-amount 
. may seem trivial but. an important principle 
s involved. which to our knowledge: has 
been consistently ' ignored. in- árriving at 
: ‘the market ‘value’, OF: ‘all: interests in-land 
“to, be’ acquired.” “The” value of thé intêrest 


of the superior. holder must be ineluded-in 


"the award and not: deducted from the value. 
„of the occupants interest. i So "we. ‘inctease 
"the. award by Rs, 28, 
- Then: we have. ‘got to consider whether 
the award by, thé: Trial: Judge of oné-third 
: lot .the -compensation ' ‘payable ' for’ the 
: tenant's. rights" ‘to. the | khot was correót. 
aaa Undoubtedly’ in the case of^warkas or 
| bhati'land-in’ Salsette; it-has been a recog- : 


' ni8ed , cistorh “to; divide" “thé” compensation ' 


“between what we may’ call thé" occupant. 
and the khot in the proportion ‘of: two- to ` 
one. . But that has beén:due to the fact 
that in the case of such’ lands it is ex- 
tremely difficult to “define and ascertain 

. the value of the respective interests.of the 
khots and the occupants, with “the result 
that.a rough and, ready method of division 
‘has’ been adoptéd-for want of à better, In : 
many cases the claintante against “the khos” 
‘can hardly be called océupants; The 'elaims 
are based oni he fact that they- arë? occu- 
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pants: of certain ‘defined plots of land for 
the purpose of cultivating them, so that by 
reason of-such. rights as. occuiparits, they are 
entitled to other’ rights- ovér' the adjacent 
-lands 8ither for the: purposes of. . grazing or 
of gathering 7ab materials.’ ; $t.is “not 
generally -shown: ‘that in- uch" cases tle 
occupants of cültivated,: Jands Have‘any de- 
fined area of wdrkas or bhati lands üllotted 
-to.them, and so in order to - ivide the čom- 
pensation between the -khot-atid’. the per- 
‘sons who have the Tij ht of usér, ‘Owing to 
their position ` as cultivators,‘ it Has. been 
found a convenient compromise to divide 
the compensation between them - in that 
‘proportion, But it is entirely different when 
you find a tenant in ‘occupation of a defined 
area of land, and paying assessmgnt for it. 
Then undoubtedly he has a right to posseg- 
sion of all that area. Although this village 
has never been officially surveyed, it was 
surveyed in a rough sort of fashion in anti- 
cipation: of an” ‘official’ survey; and we have 
it in evidence ‘that in‘ the “khdt’s “register 
there was a khata of Govind: Bapuji which 
contained the names "of- various Survey 
.Numbérs: (ineluding: the Survey Numbers 
"in reference), “the purpose: for. which the 
lands weré ubed, “and ‘the assessment paid 
for them, : that Govind’  Bapuji had solde a 
portion of the land appearing: iün-his khata 
to the present: claimant;*and also that there 
"had. been proceedings with: regard to“ this 
land -with the “result-that the | claimant 
was held entitled to: ‘possession: The. result 
pant of ‘the ` "whole" "land acquired: ~and 
‘entitled to remain as ‘occupant, ‘provided 
he paid the assessment; while: the ::only 
right which the khot’ had was to be paid 
‘the '"assessmerit." ‘He: “could: not. possibly 
with any: ‘chance. of :-success’ hive: filed 
vá ‘suit -for possession -as: long. as. the: as- 
. sessment was “paidi. Therefor®;:- ilis casee 
:Has-no' resemblance whatever to those other 
cases in which the compensation money-has 
been divided - between the khot and:the 
: occupants: in the proportion , of ‘twé'to one ; 
and if it is ‘suggested’ ‘that in every case of 
‘khoti: land’ in: Salsette, that is..theproper 
“waytof apportioning compensatión,. then we 
must yéry decidédly: dissent’ from such: a 
proposition: It: certäiäly. could "only be 
.made applicable im the case:tof iarkas.or 
bhatt: lands. which ‘are “Hot surveyed, and 
which" cannot’ be- considered" to-be imethe 
' exact occupation of any partieulay tenant, 
"Therefore, ia result: of the ‘decision is 


o 


^ 
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“that ‘an extra amount of Rs. 25 plus 15 
per cent: mut be awarded and that will 
go to the claimant khot, while the entire 


4 


` ‘compensation awarded by the Collecjor and 


e p. 439; .5 Bom. L: R. 431; referred to. 


the'Jofnt Judge.will be paid: to the claim~ 
ant Gajanan Vinayak. e | 
“The claimant Gajanan Vinayak mug pay 
‘the costs of the appeal of Government res- 
pondent No. 1. Respondent No.2 must pay 


. “whatever costs the appellant has incurred 


“with regard to that part of the appeal on 
which he has succeeded against respond- 
_ent No. 2. 77% ad 


.K. S.D; Award amended. 
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CALCUTTA HIGH COURT. 

_ APPLICATION IN CONNECTION WITH SUIT 
ev 77 .. No. 1846 or 1924, iD a 
ay July 7, 1924., KN. 

7 Present:—Mr. Justice. C. C. Ghose. 
KUMAR SHANKAR ROY CHOWDHURI 
R. x AND ANOTHER—-PLAINTIFFS i 
se ONE: versus ` 2 
Tue HON'BLE Ma. H. E. A. COTTON 
eR | AND OTHERS— DEFENDANTS. : 
Jurisdiction: ‘of High Court — Proceedings 


of 


of provincial revenues—Supplementary estimate—-Rules 
- and Standing Orders, rr. 15, 94—-Decision of President, 
` finality of—High Court jurisdiction, whether excluded 


i , Quia Timet action, nature'of-—Discretion of Gourt— 
‘Application for injunction—Specific Relief Act (I of 


VIEE.& 4c. 


._. The proceedings . of a subordinate Legislature like 


. «^ the Prowneial Legislative Council can be questioned 


“in the 


igh Court.- [p. 16, col. “I : 
Hari v.. Secretary of State for. Is 


idia; 27 B. 424 at 
The High, Court is à Superior Cow of Record and 


-prima facie no matter is deemed to be -beyond its - 


* jurisdiction unless it is ‘expressly shown to be so: 
" [ibid] * S 


. « By the word jurisdiction’ is meant the authority 


- x which the .Court has to decide inatters that are 


litigated before it, or'to take cognizance of matters 
`. presented in a formal. way for‘its decision. [ibid.] 
. . The President of the Bengal Législative Owuncil is 
. not immune from the jurisdiction of the High Court 
' and a suit can lie against him for an injunction 
© restraining him from putting a certain motion before 

the Council. [ibid.] EP NEC 2 
-Hány person, whether an officer of State or a sub- 
, ordinate, has to justify an act alleged to be unlawful 
* "by reference to án Act of Parliament or State authority, 


. .the legal.justification tan be enquired into in the . 
. -.High Court. s 


*[p. 16, col. 2; p. 17, col, 1.] 
hd ^" jah 


s * 
E 
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Legislative Council, whether can be questioned—Suit . 
| > against: President, maintainability -of—-Appropriation 


zi - J 
Ay A kajana d 
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China Mutual Steam Navigation Co. v. Maclay, 
(1918) 1 K. B. 33; 87 L.J. K. B. 95; 117 L. T. 821; . 
14 Asp. M. C. 175; 34 T. L. R. 81, followed. . 

T.A proposal for appropriation of provincial revenues  . 

cannot be made at any time before the Legislative ' 

Council [p. 21, col. 1.] E 5 AS: 

A figure in an estimate once passed by the Legis- 
lative Council cannot be altered,. except as provided 
by the statutory rules.. Jf, therefore, Government 
“subsequently find. that any item has been inadver- ' 
tently omitted from the demands for grants, or that 
demands which could not be foreseen at the time of 
presenting the Budget have since arisen or that the 
provision made for any item is likely to prove insuffi- 
cient, the same formality .has to be gone through as 
‘in the :case of the original demands and Government 
has to make a fresh denland known as a supplemen- - 
tary- or additional demand and submit a fresh estimate 
.fo the Legislative Council. [ibid. : 

Supplementary estimates are always looked upon . 
with particular jealousy Dy a popular Legislature be- 
cause they tend to diminish the control of the 
Legislature, and if for large sums, really amount to a . 

* breach of contract between the Government and the 

Legislature. [p. 21, col. 23]  .. 7 

Save. and except what is provided'for in s. 72D of 
- the Government of India Act and r. 94 of the Rules 
and Standing Orders, there cannot be made any 
"demand for grant even if His Excellency the Gover~ 
“nor -makes a recommendation for appropriation of 
. provincial .revenues on occasions not provided for 
in the said section and the said rule. git A d 

Rule 15 of the Rules and Standing Orders simply 
means that when the President bas given his decision 
-ona point of order, his decision is final, so far as the 
. Members of the Council are concerned, and that it 

. cannot be questioned by anybody within the Council. : 

[p. 22, col. 1.] ! i 

The presence of the word final' inr. 15 does not 
exclude the jurisdiction of the High Court, nor does 
it conclude the matter. [ibid] p : 

There are two necessary ingredients' for a Quia 
Timet action. ' There must, if no actual damage is 
proved, be proof of imminent danger, ‘and there must 
also be proved that the apprehended damage will, if 
it comes, be very substantial and irreparable, i.e., it 
must be shown that if the damage does occur at any 
time, it will comé in “‘suchga way and under such 

~ circumstances that it will be impossible for- the 
- plaintiff to protect .himself against it, if relief is 
. denied to him in a Quia Timet action. [p. 23, col 1.] 

Fletcher v. Bealey, (1885) 28 Ch. D. 688; 54 L. J. 
Oh. 424; 52 L. T. 541; 33 W.R. 745, referred to.” 

The power is entirely discretionary; -itis-a large | 

` power and the greater the power, the more cautious 
must be the exercise of it. [p.23, cols. 1. & 2.]: 

The right to vote supplies is peraaps the greatest 
privilege-accorded to a Legislative Body and any 
infraction of the Rules and Regulations guarding 
the -provision as to ths voting of supplies is an 
‘injury’ which the members in'a representative sujt, 

. are entitled to bs protected from. [p. 23, col. 2.] 

In disposing of an aplication for injunction the 
powers of the Court are not wholly circumscribed -by 
the Rules: laid down in s. 45.of the Specific Relief : 
Act. [p. 24, col. 1.) ¢ un 


. Messrs. N. Sircar and.°S. C. Bose, for the 
* Plaintiffs. "E. , 

Messrs. S. R. Das and D. L. Mitter, for De- 
— fendant No. 1. : DNE j 


T 


` . c 
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e Messrs. S. R. Das and M. N. Bose, for 
‘Defendant No. 2 

| Messrs. S. R. Das and 58. M. Bose, for 
Defendant No.3. 

. JUDGMENT.—This is an application 
on, behalf of the plaintiffs for an order that 
‘the first defendant the Hon'ble Mr. 
Cotton, .who is the President of the Bengal 
Legislative Council, may be restrained from 
putting a certain Motion, heing item No.6 
in the Printed List of Business, before 
.. the Bengal Legislative Council at its Session 
which commences fo-day.at 3 P. M., and for 
an order restraining the second and third 
defendants,. the “Hon'ble Mr. 
Hug and the Hon'ble, Mr. Ghuznavi, 
who are the Ministers in charge of the 
Departments of Education and Agriculture 
of the Government of Bengal from discharg- 
ing any duties as Ministers, or receiving 
any payment of salary and-for such other or 
further order as to this Court. may seem fit 
and proper. 


‘ This «pplication has been brought on 
immediately after the delivery of my judg- 
ment this morning . in the matter of the 
application under s. 45 of the Specific Relief 
;' Acton the part of Mr. J.' M; Sen Gupta, 
praying for an order on Mr. Cotton direct- 
ing him to disallow the said motion. For 
the reasons given by me I dismissed that 
application: Jatindra: Mohan Sen Gupta, 
Inre (1. But the questions raised on the 


present application are of such great: import-. 
ance, .raising, as it does," difficult questions ' 


of constitutional law and procedure which 
might be carried. to the highest tribunal, 
that it would have.been more convenient 
if I were enabled to deliver a considered and 
"written. judgment, I felt that my decision 
might have the effect of creating a serious 
constitutional crisis and that in these. circum- 
‘stances: there were two courses open to me: 
(1)- that instBad of making an interlocutory 
‘order.of the description asked for, I should 
try out the suit -in which the present appli- 
cation has been made within ten days from 
date, -or (2)-that. this application should be 
dealt with by meon Wednésday next, it 
being” understood that whichever course 


was adopted, the President of the Bengal: 


:-Legislative Oouneil should stay his hands 
meanwhile; The learned Advocate-General 
informed me, however, that arrangements 
had been’ made, whatever that might mean, 
so that the said item No. 6 might be put 


(1) 82 Ind, Ces, 374; 40 O, le J. 44; 51 jJ. 874. 
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as the very first item of business before the 
Legislative. Council this afternoon and that 
it was ynpossible to interfere with the order 
of business asit'was one which ‘was sanc- 
tioned by. His Excellency the Gevernor of 
Bengal. I was not satisfied that the order 
of business could. not be alteret and I ac- 
cordingly desired the learned Advocate- 
General to ascertain if it wag not possible 
“for His Excellency to give “the necessary 
directions inthis behalf, assuming that a 
matter like this was not within the com- 
petence of the President. It is now 
2-15 p, m. and I have not been informed as yet 
of the result of the enquiry that I desired 
to be made. The matter is of very great 
urgency and I. must; therefore, pgoceed to 
judgment. 

The facts giving rise to the present ap- 
plication are more or less the same - as were 
raised on the application of Mr. Sen Gupta 
for.a Writof Mandamus. Those facts will 
be found’ set out in the judgment which I 
‘delivered this morning and it will, therefore, 
not be necessary for me to repeat the same 
again in this judgment. I desire, .there- 
fore, that so far as the facts are concerned, 
my judgment in the case of Mr. Sen Gupta 
may be read as part of this judgment. 
“This course is rendered all the more neces- 
sary because of the shortness of time at my 


disposal, 


The substantial point that has been ar rgued 
"before me on the present application 
is whether, having regard to the provisions 
of s.72D of the Government of India Act 


“and ofr. 94of the Bengal Legislative Coyn- 


cil Rules and Standing Orders, it is cém- 
petent to the President of the Ben gal Legis- 
lative Council to put the said item No. 6 
"before -the Bengal: Legislative Cbuncil at 


. its.meeting which takes plave this afternoon 


for the. censideration of the m&mbers of thee 
Council. Another equally important point 


“which has been the subject of debate before 


me is that whether on the facts of this 
-case this Court has any jurisdiction to make 
an order -of the description asked for on 
the President of the Legislative Council. 
"Thefsaid.item No. 6 runs as follows:— 
Supplementary Demands for Grant. 
92.——General-Administration (Trans- 
ferred). 

The: Hon’ ble Mr. J. Donald fo move 
that asum of Rs. 1,71,000- be granted, for 
‘expenditure’ under the head 22.—General- 
Administration (Transferred) on account = 


. salaries of the Ministers, e 


. ue Auc 


"to-interferein this matter. - 
“ofthe ‘Government-of India ‘providing - for 
‘exemption: from. the: jurisdiction of the Migh 


16. 


“Phe first desi that I have got to decide 


is “whether. this: Court: has any “jurisdiction 
Now, the clause 


Courts: runs as follows :— 

^ ,"*110—The Governor-Gbneral, Sacks Gora 
noi; .Lieütenant Governor and Chief. Uom- 
“missioner and: each of::the members of the 


‘Exectitive: Coyncil of the- Governer-General 


“or-6F a- Governor or Lieutenant-Gover- 
jnor‘and - a: Minister . appointed: “under this 


zActjshallnót-—— . uve EA 
XS ia): “be subject to the original jurisdiction 


ofany-High*: Court by. reason of : anything 
‘counsélled, ordered -or done -by-any of them 
in’ hisipublic-capacity only ;.nor ; on: 
+, (b)'besiàble:to:be arrested or imprisoned 
in any suit or proceeding in any High: Court 
acting-iti: the’ exercise’ of » its: original j juris- 
diction; or- 7 


t»): be ab adt “to the original, aima 


jürisdictioh «of any High -Court in respect 
bei -any Offence not being. treason or felony,” 
“oTheré-is nd other provision in the Govern- 
mênit 'ofIndia-Aeb or-any- Rules-made there- 
under: 'éxeluding.. the jurisdiction of. the 
High, Courts. The learned. Advocate-Gene- 
"rá]--hás^-conterided:that Parliament in: ipass- 
difg-5hé- Government of India. Act..and in 
constituting’: Legislative -. 


stitutional principle, namely, that the Legis- 


‘lature: ‘is- supreme ‘and ‘that neither: the 
“udiciary “not” “the executive should: inter- - 


fere "in any way-with the conduct of - busi- 


-essin the: Legislative Councils, and. that 


haying” regard’ to! the “provisions: of r..15 


ofthe Bengal. Legislative. :Council Rules . 


‘and: Standing Orders,: :the decision. of.the 
President: ‘of: ‘the-.Legislative :,Oouncil-on-a 
point of “order (and:-it is argued. that-the 
¿pointe raised: in-.the --present- application. is 
*à'poirit" ‘of'dkder)-is final and thatit" is not 
“ope. to question -in‘ a Court :bf. Justice. .: I 
“am perfectly - -aware of the fact that in. Eig g- 
“land the: Legislature is. Bupreme, but: what 
T have. tò: congidér on the present applica- 
"tior is not whether the English Parliament 


“is supreme, put. whether the. Bengal Legis- 


Jative: ‘Council, which is a subordinate Ifegis- 
Jaturé^-and: a-creation..of Parliament, is 
supreme in the sense: contended. for by the 
earned AdvoeatesGerneral and whether the 


1urisdiation of -the “High Court, -so far as _ 


dus ‘Presiderit: of the:: Legislative -Council 
4g "Concerned;-is'- excluded” -by -Statute or 
'judgeaiade law or- mr HOPHCMNOR.. IÈ I 
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. this Court. 


. Councils .there-. 
"des “has “kept-in-view the "English con- : 


: ment; 


^ 
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‘have no jurisdiction to enteřtain this^sust, 
it- would be obviously improper forme to 
éxpress any opinion: om the merits of thé 
questions, discussed beforeme, though: ‘that 
discussion’ was necessary before: I. pud 
determine the issue:as to jurisdiction [é f 
‘Pritchard v. Bangor, Corporation, (2)]: In 
my view, the question now before*me does 
not "really. relate to the. powers of thé: local 
Legislature ; but ifit did, 'Ihave no doubt 
that it would have- been. a "legitimate sub- 
.ject of discussion in this. Court. and I ‘am 
prepared to, hold that the procéedings of a 
.Subordinate Legislature like the-local.Legis- 
lature canbe questioned in.‘ this Court-[sée 
‘in “this connection,the observations of Jen- 
kins, 0. J., in. Harty: Secretary y of State for 
India (3 But as I say the: substantial 
question i$ whether the. President ofthe 
Council is: immune from: the jurisdiction.of 
This- Court i is a.Superior Court 
of.Record and. prima~ facie no ‘matter : is 
deemed to . be beyond the jurisdiction "of 
this Court, unless it is expressly: ‘shown, to 
be so. By the word ‘jurisdiction’ is- meant 
the authority which the Court bas: .to,decide 
matters that are litigated before‘it,:or-to.take 
cognizance of matters. presented i in a. formal 
Way. for its. decision. p ER 

Now, :this is a suit of ‘the ivit mature 
and.in the Civil Procedure Code it.is:pro- 
.vided that the :Courts.shall: -have. jurisdic- 
tion to try all -suits -of a; civil. nature, but 
from this .rulg.are excepted ‘ suits of which 
‘the cognizance, is.-barred: -by: any enact- 
“As stated ‘above, there. „is nothing 
im . the. Government, . of India. Act. 
exclude the-jurisdietion of: this. Court.. The 
‘President of the Bengal Legislative: Cotincil 
is appointed.under the provisions .of s.:720 
of.tne.: Government: of India Act, .-the 
present President: being a person: appoint- 
ed: by His Excellency: the. Governor, .:;,He 
isthe holdér.of an.office? rd by. Statute 
and nothing has been shown to-me.during 
the ‘course “of: the:. argument. ..which; ean 


-remotely suggest that the, President. of 
"the Bengal Legislative Council .is: immune 


from the jurisdiction: -of, this Court. As 
“was observed.by- .Bajlhache, J.,..adopting 
the statement of; the law by the. Attorney- l 
General, Sir Richard. Webster, if any person, 
whether an.- officer. of State ora- ‘subordi- 
afe, has to justify “an: act alleged... to. -be 
unlawful Dy. reference toi an. Act. at Parlia- 


x) (1888) 13 A. c Pal; 57 L*J^Q. B. sm 55 L, : 
37 W. R. 103; 52 J. -P. 564. -. 
E 21 B. 424 at n 439-5 Bom. D. R, 421. 
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ment or State- authority, the legal justifica- 
tion can be enquired into in this. Court 
[see China Mutual Steam Navigation Co., 
Ld. v. Maclay (4)]. Therefore, in my opi- 
nion, a suit can lie against the President of.' 
the Berigal Legislative Council. 

'The learned Advocate-General referred 
to the: impolicy of interfering with the, 
discretion "vested in the President of the 
Legislative Council. Ihave nothing what- 
soever to do with questions of ‘policy and 
as regards interfering with the discre- 
tion. vésted_in , the Legislative Council, 
‘the point raised really begs the whole ques- . 
tion. i 

I now proceed. to consider the substantial 
.Question raised before me on the construc- 
tion of the provisions of the Government 
of India Actreferred to above and of r. 94 
of the Bengal Legislative Council Rules | 
and Standing Orders, and I think it will be ` 
convenient: if at this stage, I set out the 
material sections of the Government. of 
India Act. The first section, to. which I 
need refer is s. 52'0f the Act, which runs as 
follows:— ` 

*59 The Governor of a Govemurs Pro- 
vinoé : may, by notification, appoint 
Ministers, not being members of His Exe- ` 
cutive Council or other officials, to ad- 
minister ‘transferred’ subjects, and any 
Ministers so appointed shall hold office dur- 
ing his pleasure. ' 

There may bexpaid to any Minister so 
appointed in-any province the same salary ` 


as is payable to a member of the Executive . 


Council i in that province, unléss a smaller. 
. salary is pr ovided by vote of the Legislativ 
Council. of the prownoe. 
No Minister shall hold ;office for à long er 

‘period than six months, unless he is or 
becomes anelected member of the local Teci- 
lature.” 

. The next section of the Act to whig wle 
ence may. be made is s. 72C, "uin rüns as 
follows:— Le 

- “720. —There shall be.a President ofa- 
Governor's Legislative ` Counci who- shall,’ 
until the expiration of a pefiod of a four. 

. years from the first meeting óf the Council as 
constituted under this At, be a person 

` appointed by the: Go fernor, and shall 


thereafter be a mem/oer , of, "the Council ' 
elected by the Sono and approved by the | 
Governor. 


Provided that, if ats the- expiration of such 


SI Q919 1 K B. Š STL JKB, 95; 117 L. T. 
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period of four years, the Council is in ses- 


sion, the President then in office shall con- 
tinue in office until the end ofthe current 


. session, and the first election of a President 


shall take placeat the na aa ent of the 
next ensuing session.' 

Section 72D upgn which the Ba 
has aged runs as follows: — 

"79D.—(1). The provisions cóntained in 
this section shallhave effect with respect to 


-business and procedure in Gqvernor’s Legis- 


lative Couneils. 

(2) The estimated annual expenditure 
and revenue ofthe province shall be laid 
of a statement before the 
Council in each year, and Ahe pr oposals of 
the Local Government. for the appropriation 
of provincial revenues and other moneys 
in any. year shall be submitted t; the vote 


: of the Council in the form of demands fer 


grants. The Council may assent, or refuse 
its assent, toa (demand, or may reduce the 
amount, therein, referred to either by a re- 
duction of the whole grant or by the omis- 
sion., or reduction of any of the items 


' of expenditure of which the grant is com- 


posed: 

Provided that— 

(a) thé Local Government shall have. 
power; ihn relation to any such demand, to. 
act ag if it had been assented to, notwith- 
standing the withholding of such assent 
or, tne ‘reduction of the amount therein 
referred to, if the demand relates to a 
‘reserved’ subject, and the Governor 
certifies’ that the expenditure provided 
for by the demand is essential to the 
_ discharge of his responsibility for the sub- 
“ject; and" 

.(b), the Governor shall have power” in 


‘eases of emergency.to authorise such ex- 


penditure, as may be in his opinion ne- 
céssary for the safety or tranquility of the 
proyince, or. for the carrying c on of any de- 
partment;%nd . 

(c) no proposal for the appropriation of 
- any such revenues or other moneys for any 
purpose shall be made except On the recom- 
mendation of the Governor, communicated to 


. the Council.” 


Now. these provisions relating to the busi- 
ness and procedure in Governors’ Legisla- 
-tive Councils mark a great advance in the 


' direction of parliamentary methods, parti- 


` cularly in conceding the right to vote 
‘supplies’. "There is to be an annyal state- 
ment of estimated expenditure and revenue 
and the proposals of the Local Governments 


t e 
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for the appropriation of provincial revenues: 
and other moneysin any year are to be 
submitted to the vote of the Council in the 
form of demands for grants. 
may assent or refuse itsassent to à demand 
or may reduce the amount demandedeither 
by a reduction of the whole' grant. or by 
the omisston or reductien of. any of its 
items. A proposal for appropriatiom of 
revenue is not to be made except on the 
recommendation of the Governor, commu- 
nicated to the Gouncil. The voted ‘grants’ 
. only cover the kind of expenditure “which 
.in England is made out of ‘moneys pro- 
vided by Parliament.’ 
in s. 72D that. certain charges of a special 
or recurring character, which ‘are set out 
in the section itself, 
range of voted ‘grants.’ This distinction 
will be wecognized by\every student: of 
constitutional : history as. . corresponding 


roughly to the English distinction between ` 


‘charges on the votes’ and ‘charges on the 
Consolidated Fund.’ So far the procedure 
is based on English practice; Dyt the Exe- 
cutive Government is: given exceptional 
powers of authorising expenditure in.case 


of need. -If a demand relates to ‘a Reserv- , 


ed subject and the Governor certifies that 
the expenditure is essential to the discharge 
of his responsibility for the subject, the 
Local Government has power in relatia m. to 
any demand to act as if it has been as ebt- 


ed to, notwithstanding the withholding 6f. - 


the assent or the reduction of the amount 
asked for. The Governor also has power i 
-cases of emergency to authorise: such ex- 


penditure as may be in his opinion neces- - 


sary for the safety or tranquility of the - 
province or for the carrying on of- any: 
department. : The provisions of this very 


important section are left to be worked out : 
statutory Ruies and Standing: 


in detailb 
Orders. . The Standing Orders are to sup~. 
-plement the ules and must not be 'in- 
consistent with them. They are tò be made 
in the first instance by the Governor-in- 
Council, but may be altered by the Local 
Legislative Council with the assent of the 
Governor, i 


These being provisions of the Gorei: 


ment of India Act, to which it is necessary “< 


for me to refer for the purposes of. this 
judgment, I now tura tothe Rules and 
Standing Orders’ made .in virtue of the 
authority conferred by the Act. 
provisions are made in, the Rules and Stand-- 


HE ` eo cs 
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The Council' 


It is also provided . 


are outside the: 


Elaborate * 
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ing Orders for the conduct of business in ihe 
Legislative Councils. 

Tar. 14 the limitations on. debate ` are "me 
out and in r.15 it is provided that the” 
President shall decide all points of order, 
which may arise and that his decision shall 
be final. It is also provided that any. 
member may at any time submit a point 
of order for the decision of the "President, 
but in doing so shall confine himselt to stat- 

ing the point. 

Rule 21 provides that a list of business for 
the day shall be-prepared by the Secretary ` 
and shall be circulated to all members and 
that no business not ineluded in the list of 


"business for the day shall be transacted 


atany meeting without the leave of the 
President. . . 
. Rule 37 indicàtes dis: procedure to befol- - 


- lowed by which motions can be brought for- 


ward before the Legislative Council. 

Rule 38, which has been so often referred 
to before:me, run as follows:— - 

“Except “as otherwise provided in the 
rules, the President shall decide on the ad- 
missibility ofa motion. The President may 
disallow any motion when, in his opinion, 
it does not comply with the Rules or r Btand- 
ing Orders." -< 

Rule. 39, which: is also equally i impor tant, 
runs as follows: — 

"A motion must not raise a. question 
substantially identical with one on which the 
Council has given & depu. in the same 
, Session.’ 

Rule 70 relatés to the moving of esol 
Sidus and power is given by: r 7l: 

\His Excellency the: “Governor: to dis. 

allow any resolution or any part ofa. resolu- . 
"tiodh 

"Rue 85 runs as follows:— i 

"^ A étatenient of estimated autas expen- 
diture*ànd revenue of the ,province (here-: . 
inafter 1 ¢ferred to as the Budget) ghallbepre- ^ 
sented to the Council. on such day as the 
Governor i y appoint." 

Rule 87 Musas follows:— ° 

“(1) . A seperate demand shall ordinarily - 


. be made in respect of the grant proposed ` 


for each Departinent of the Government, 
provided that thesFinance Member may, in 
his discretion, include in -one demand, 
grants proposed foi, two or more Depart- 
ments, or make a demand in respect of ex- ` 


“pen diture, such as Famine Rélief and Insur- 


ancé‘aad Interest, which\ cannot readily be: ' 
classifiéd under partiefilar, Departments. 


Demands affecting reserved and transferred. * 


~ , z " . 
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subjects shall, so far as may be possible. 


be kept distinct. 


(2) Each demand shall contain, first, a - 


statement of the total grant proposed, and 
then a statement of the detailed estimate 
under each grant, divided into items. 

(8) Subject. to these rules, the Budget 
shall be presented in such a form as the 
Finance Member may consider best fitted 
for its consideration by the Council.” 


The next Rule to which I need refer is : 


r. 88, which isin these terms:— 
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“The Budget shall be dealt with by the l 


Council in two stages, namely:—- 
(1) a general discussion; and | 
(2) the voting of demands for grants." 


Rule 89 is in these-terms:— 


"(1) Ona day to be appointed by the. 


Governor subsequent to the day on which 


the Budget ispresented and for such time’ 


as the Governor may allot for this purpose, 
the Council shall be at liberty to discuss 
the Budget as a whole or any question of 
principle involved therein, but no motion 
shall be moved at this stage, nor shall the 
Budget be submitted to the vote of the 
Council. : 


(2) The Finance Member shall have a 


general right of, reply at'the end ofthe 
discussion. 

(3) The President may, if he thinks fit, 
prescribe a time-limit for speeches." 

Rule 90 runs in these terms:— 

“Not more than twelve | days shall be 
allotted by the Government for the ‘discus- 
sion of the demands of the Local- Govern- 
ment for grants. 


(2) Of the days 59 „allotted, not more 
than two days shall be allotted by the 
Governor to the discussion of any one de- 
mand. As soon as the maximum limit of 
time for discussion is reached, the Presi- 


dent shall forthwith put every question : 


necessary to dispose of the demand under 
diseussion. 

(3) On the last day of the allotted days 
at 9 o'clock the President shall forthwith 


put every. question necessary to dispose, 


of all the outstanding matters in connection 
with the demands fox grants." 

The next Rule which I need refer to is 
r. 9L which runs follows:— 

“No motion for appropriation can be made 
except on the recommendation of the Gover- 
nor communicated ip the Council. 

(2) Motions may be moved at this stage 
to. omit. "or reduce any grant or any item 
e 
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in a grant, but not to increase or alter 
the destination of a grant. 

(3) When several motions relating to 
the same demand are offered, they shall be 
discugsed in the order in which ihe heads 
to which they relate appear in théBudget. 

(4) No motions shall be made for the 
reduction ofa grant as a whole until all 


' motions for the omission or reduction of 


definite items within that grant have been 
discussed." 

Rule 92 runs as follows:— 

"If the Local Government or the Governor 
exercises the power conferred by s. 72D (2), 
provisos (a) and (b), of the Government of 


India Actin regard to demands refused or 


reduced by the Council,the Finance Member 
shall, as soon as may be thereafter, lay on the 
table of the Council a statement showing 
the action under s. 72D (2), proviso (e), 
with a copy of the certificate granted by the 
Governor, but no motion may be made in 
regard to that action.” 

Rule 93 runs as follows:— 

"When money has been spent on any 
service for which the vote of Council is 
necessary duringany financial year in ex- 


‘cess of theamount granted for that service 


and for that year, a demand for the ex- 
cess shall be presented to the Council by 
the Finance Member, and shall be dealt 
with in the same way by the Councilas if 
it were a demand for a grant." 

Rule 94 is in these terms:— 

“(1) An estimate shall be presented to 
the Council for a supplementary or ad- 
ditional grant when...... 

(i) the amount voted in the Budget of a 
grant is found to be insufficient for the 
purposes of the current year; or 

(it) a need arises during the current 
year for expenditure for which the vote of 


: Council is necessary upon some new service 


not contemplated in the Budget for that 
year. ° 

(2) Supplementary or additional R E 
shall be dealt with in the same way by the 


` Council as if they were demands for grants.” 


The real controversy has yaged round the 
provisions of r. 94, which I have just set out, 
taken along with the provisions of s. 72D of 
the Government of India Act. It is con- 


' tended, having regard tothe facts which 


are set outin my “judgment i in the matter 
of theapplication of Mr. Sen Gupta, that 
it isnot competent to Mr. Cotton tq include 
in the agenda the motion which stands in 


“the name of the Hon'ble Mr. Donald. The 


20 
argument is.put in this way: Tt is con- 
tended that before. the financial year com- 
mences,. 
annual expenditure and revenue ‘of the pro- 
vince has got to'be placed before the Legis- 
lative @ouncil, that is to say one statè- 
- ment of the estimated angual. revenue and 
expenditure, commonly called the ‘Budget’ 
has got tobe placed-before the Legislative 
Council. The. provisions in the Budget re- 
lating to the appropriation of revenues and 
other moneys’ must be submitted to the 
vote of the Council in the:form of demands 
for grant. A particular demand for the 
l grant of salaries of the ‘Ministers. having 
been once rejected, by the Legislative Coun- 
cil at its meeting held on the 24th March, 
1924, itis argued that it. is not now com- 


petent to ihe Government to put forward ‘a- 


fresh demand.for the’ grant of salaries to 


Ministers, unless that damand can be brought’ 


within the four corners - of r. 94 of “the 
Bengal Legislative ‘Council Rules and 
Standing Orders, It is also pointed.. out 


that: having regard ‘to the plain; ahd uh- 


equivocal. language of. r. 94, the supple- 


‘mentary demand for. grant. of salaries to’ 
Ministers, in respect of which Mr. Cotton has’ 
Dohald's motion, can never' 


“admitted Mr. 
‘be included within the category of demands 
referred toin r. 94 and that this Court, 


therefore, has undoubted- jurisdiction ` to 


prevent the President of the Bengal Legis- 
lative Council from allowing such a demand 
to be put before the Council.: 


. I have already.indicated that in addition- 


to Mr. 
ants in “this suit, 
ters, 
to såy at once that I am not satisfied on the 
grounds which have been ürged. before me 
that so far as this. ‘application i is concerned 


Cotton there are. two other defend- 
namely, the two Minis- 


there is afly reason for asking for any order 2 


against the Ministers at this stage.. I must, 
therefore,disnfiss the present application, 
' ge faras the Ministers are concefned. 

On behalf of the Hon'ble Mr. Cotton, I 
haye heard an elaborate address by the 
-learned Advocate; General , and he nas: sub- 
mitted the following propositions for my 
consideration:— . 


(a) That in disposing of-the present, &p-. 
plication against Mr. Cotton I should follow ` 
the same-principles as,were followed byme . 


We oe application for the’ Writ of Wandi 


a. statement. of the estimated - 


As regards the Ministers, I désire: 
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5) e'That the present plaintiffs. have’ not. 


‘because "His Excellency ~ desired. 'to,, 
every courtesy to the* members : 
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have made any demand whatsoever on Mr, 
Cotton and that Mr. Cotton’ hás- distinctly 
determined to-refuse the demand of- the. 
plaintiffs. 

(c) That.the plaintiffs have failed to satisfy 
the Court that. fhey have ,any interest 
whatsvever in this matter which is likely . 
to bé injured by Mr. Cotton putting Mr. 
-Donald's.'motion before the Bengal’ Legis- 
lative. Council this afternoon. . 

(&)-That the President of the Bengal, 
Legislative Council" has under the Rules 
complete discretion in the matter and that . 
having regard to the. provisions ' made in 
the Rules and: Standing Ordérs for points 


. of order being raised by members of- the 


Council and having .regard to the. express 
provisions of f. 15, this Court will not inter- 
fere with the President, in the discharge of. 
his duties. 

.() That. there is. nothing. whatsoever. 
in the Government of India Act or in. the, 
Legislative Council ‘Rules and: Standing: 
Orders.to prevent a motion. for appropria- 
tion of. provincial revenues for a „particular | 
object being made at any time before the. 
Legislative Council, provided. iteisin com-. 
pliance with the provisionsof.r;39..  . E 

The, learned Adyocate-General’.. in con- 
cluding’ his observations pointedly drew. 
my attention tos. 52 of the Government of © 
India Act and contended that having re- 
gard to the events that had: happened, 
namely, the total refusal. of the salaries of 
the Ministers at*the meeting of the Bengal, 
Legislative. Council, held on he 24th 
March; it was competent to His Excellency... 
the Governor to direct that there should 
be paid' to the Ministérg whose salaries 
had.been refused by ‘the Legislative’ Touń- 


‘cil, ‘the.same salaries as were: payable to 


the members of His’ Excellency’ s Executive - 
Counciland that it was not reallymecessary. 
to bring’ -forward ‘again’ any‘ demand for ' 


' grant:of Salaries to the Ministers and, that ` 


if His Excellency | has given dirgctions for” 
a motion for appropriation: of revenues to 
be brought forward ‘in the ‘manner 
indicated in-item‘No. 6.in the agenda, it was 
do 
of the“ 
Bengal Legislative Council and “because 
as constitutional - ruler he was anxious 
‘to give the members ‘of’ the’ Legislative 
Council a.further oppor to consider j 
matter.’ à 
ith. reference. to these lat observations , 


been able | to gátisfy. the, Court that. a of. the’ learned Advócate-Géneral, 1 desire ' 


. 
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fo say at once that thé question he has 
indicated: is not before thé Court at the 
persent moment and I refuse to pronounce 
any. opinion on ihe legality or otherwise 
of the action which | may' be taken to pay 
. the Ministers whose salaries had been re- 
‘fused by the Legislative..Council the same 
salaries a3 are payable ‘to the members of 
His Excellenoy's. Executive Council.’ It is 


not my province, nor is it my remotest desire, . 


sitting heré in this Ooürt, to refer to any 
action that has been taken or that may be 
taken .by ‘His Excellency to Governor of 
Bengal Lam not concerned with any dis- 
cussion about His Excelleney's acts and I 
must enter my protest, against any ‘reference 
being made in my Court to the same. 

* _ Inow proceed. to consider Mr: Advocate- 
General's arguments, and in considering 
them I shall first take up for discussion ‘his 
argument under head (e). Iam wholly un- 
able to accede to the learned Advocate-Gene- 
ral'sargumerit that.a proposal for appro- 
priation of provincial revenues can be made 

. at any time before the Legislative’ Council. 


The, principle: underlying s. 72D of the: 


Government of India Act i is; as 1 understand, 
as follows :— 

A figure in an estimaté once passed by-the 
Legislative Council cannot be altered; ex- 
cept as provided by the statutory rules. If, 
therefore, Government subsequently find 
that any item has been inadvertently omit- 
ted from the demands for grants,’ or that 


demands which could not be foreseen at the 


time, of presenting the Budget have since. 
arisen or that the provision made for any 
item is; likely to prove insufficient, the same 
formality hasto bé gone throu gh as in thè 
case of the original demands and Govern: 
ment has to make a fresh demand known as 
a supplementary or additional demand'and 


submit a fresh estimate to the Legislative | 


Council, That such should be the case is 
only natural, considering the fact that the 
original estimates are framed from 6 to 8 
months in-advance of the actual occurrence 


of the facts and the nature of the charges. 


for which provision has to be made is so vast 
:ánd varied. As Col Durell points out in 
his book on Parliamentary , Grants, Ch. T, 
p. 49, "It is a sound principle, that one, 
and only one, estimate of national expendi- 
ture should be laid before Parliament dur- 

ing each session; for to render Parliamen- 
tary control effectual, it is necessary that the 
Mouse of Commons should have the money 
transactions of the year. presented ito ‘it 
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in ‘one mass and in one account," Supple- 
mentary -éstimates are always looked upon 


"with particular jealousy by popular Legisla- 


türe hecause they tend to diminish the con- 
trol'of the Legislature, and if for large sums, 


‘really amount to A breach of céntract be- 
'twegn the Government and the Legislature. 


(if authority is needed for this statement as 


‘amatter of constitutional practice, reference 


maybe. made to the speegh made by Mr. 
Austin Chanibérlàin in the House of Com- 
mons in August, 1921, where he described 
supplementary estimates as the weak joint, 
in the armóur of any Government.) 

The Advocate-General lays very great 
stress upon the provisions of r.39. Now this 
r:39 is taken from the Rules and Standing 
Orders of the House of Commons and if Mr. 
-Advocate-General’s ‘contention was correct, 
then there would be nothing to prevent a 
coach and four being driven, to use the 
-words of.Lord Justice Bowen, through this 
Act ‘of Parliament. And, in my opinion, it 
is because the framers of the Rules and 
Standing Orders under the Government of 
India Act desired to follow with scrupulous 
care the English Parliamentary practice as 
regards the: Budget Heads of Expenditure 
and Revenue and the demands for grants 
or supplies. that they did not omite to 
insert in the said Rules and Orders a 
provision for Supplementary or Addi- 
tional grants. This provision is to be 
found in' r. 94, and, therefore, the con- 
clusion is irresistible thàt save and except 
what is provided for in s. 72D of the Gov- 
ernment of India Act and r. 94 of the 


` Rules and Standing Orders, there cannot 


be made any demand for grant even if “His 
Excellency the Governor makes a recom- 
mendation for appropriation of rovincial 
revenues on occasions not proviđed for in 
the said section and thesaid Rule. The 
learned Advocate-General drew my atten» 


‘tion to the Report of the Joint Committee 


of. the House of Parliament on Mr. Montagu's 
Bil. My duty sitting here to-day is to con- 
strue. the provisions “ot the Act ; but since 
the: matter has been raised, 1 desire to 
observe’ that I am very familiar with 
the *whole of the literature on the sub- 


- jeet of the Government of India Aot 


including the report.of the Joint Com- 
mittee and'I say that there is no warrant to 
be found anywhere for the prgposition 
which has been strenuously maintained by 
the learned Advocate-General. The autho- 


- gities on this'question of constitutional prac- 


£2 


tice, such as Sir Courtenay Ilbert, Sir Erskine 
May and Lord Courtnay, are all aganist the 
view contended for by Mr. Advocate-General, 
and I do not, therefore, propose to pursue 
the matéef any further. 

Inow take up for consideration Mr. Ad- 
vocate-General’s contentión under head (d). 


IfI am cotrect in the view which I have 


taken, namely, that Mr. Donald's motion for 
a supplementary grant is in the circum- 
“stances of the present case entirely opposed to 
the provisions of the Statute (see the provi- 
sions of r. 94 of the Rules and Standing 
Orders ) then it follows that the President 
of the Council, who is required to con- 
duct the business of the Council in 
accordance with the provisions of the law 
in that behalf, is not competent to allow 
apy facilities to Mr. Donald to bring for- 
ward such a motion. In other words, Mr. 
‘Cotton has no jurisdiction to admit Mr. 
Donald's motion under the provisions of the 
Government of India Act and under the 
provisions of the Rules and Standing Orders. 


Mr. Advocate-General has strongly relied ' 


upon the provisions of r. 15. Rule 15, in my 
opinion, does not exclude the jurisdiction 
of this Court. Itisa Rule by which the 
Members of the Bengal Legislative Council 
ane bound, and as I read the Rule, it means 
nothing more or less than this that when, 
the President has given his decision on a 


point of order, his decision is final, so far as ' 
the Members of the Council are concerned, ’ 


and that it cannot be questioned by anybody 
within the Council. If anybody within the 
Council questions the President’s decision 
on a point of Order, the President's powers 
aré ample and he knows how to enforce 
his decision. The presence of the word 
“Final” in r. .15 does not, as I have said 
above, exclude the jurisdiction of this Court, 
nor does it conclude the matter. It is a 
eword whicheis to, be found in enumerous 
Statutes; sometimes it has been held with 
reference to the context in which it appears 
that the word ‘Final’ means final for all 
purposes, and excludes the jurisdiction of 
the Courts; sonfetimes it has been held that 
notwithstanding the existence of the word 
‘Final’ the jurisdiction of the Courts i* not 
-excluded. There are numerous decisions 
on this point, and if time permitted, I could 
give illustrations from a long catena of 
cases decided in this Court. Mr. Advozate- 
General” refers to the affidavit which has 
been put in by Mr. Cotton, and asks me not 
to interfere--with the President in the dis- 
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charge of his duties. By instinct anā 
training I am opposed to any interference, 
with the President of a Legislative Body 


` inthe discharge of his duties but it seems 


to me in this case that Mr. Cotton has had 
abundant opportunities of deciding on the 
legality or otherwise of Mr. Donald's motion, 
and he has not chosen to tell me: through 
the mouth of his Counsel what his decision 
is. Ifthe matter rested purely on the dis- 
cretion of the President, it is clear that 
the Court would hesitate to interfere al- 
though in England it has been held that if 
there is an outrageous exercise of discretion 
by a public officer, the Court will not 
hesitate to interfere. In my opinion, how- 
ever, no question of discretion arises in this: 
case; the law is clear; and Mr. Advocate- ` 
General has been forced to admit that Mr. 
Donald’s motion is, wholly inadmissible 
under r. 94 of the Rules and Orders. But 
Mr. Advocate-General tries to get out of 
the difficulty by suggesting that r. 94 re- 
quires an 'estimate' and that inasmuch as 
no 'estimate, within the meaning ofr. 94,. 
has been’ presented before the Bengal 
Legislative Council, Mr. Donald's motion 
is therefore, not hit by r. 94 of the Rules 
and Orders. In parenthesis I may observe . 
that Mr. Advocate-General stated that no 
estimate has been presented under r. 94, 
becausethe 'estimate' had been presented 
on a previous occasion, namely, at the 
Meeting of the Legislative Council, held 
in March last. There is really no substance 
in this. The ‘estimate,’ such as it was, was 
presented at a different session of the Coun- 
cil ; the section which is about to commence 
to-day is a new session, and this in itself is 
a sufficient answer. But do not propose 
to pause here, Mr. Donald's motion is 
headed by the framer with an eye toits 
ihclusion under r. 94, and I eannot allow 
the consideration ofthis very importantques- 
tion to be obscured by a reference to the 
want or otherwise of an ‘estimate.’ To do 
so would really amount to juggle-with the 
Act, if I may be allowed to use the expres- 
Sion. I now proceed to discuss Mr. Advo- 
cate-General’s points. under heads (b) and 
(c). ‘This is a representative suit instituted 
by the present plaintiffs Leave under 
O. I, r. 8, C.P. O., has been given to the 
plaintiffs to sue on behalf ef themselves and 
all others who pay Goyernment revenue or 
Day taxes. The 'interest* which Mr. Sen 
Gupta in his application failed to show, iS 
in the present plaintiffs and it is sufficient 


. [BBL 0, 1995] 
to sustain them to maintain this suit [see 
„İn this.connection the judgment of Tayabji 
“and Parsons, JJ., in the case of Vaman v. 
Municipality of Sholapur (5) The present 
plaintiffs have, in my opinion, made a suffi- 
cient ‘demand on Mr. Cotton; Mr. Cotton 
would not be here through ‘his Counsel 
before me if a demand had not been made, 
and Iam satisfied on the contentions raised 
on behalf of Mr. Cotton that he has refused 
to comply with.the demand. As I have 
already said in the other jutlgment, it is not 
necessary to use the word ‘refuse’ or any 
equivalent toit; refusal may be. inferred 
from conduct, and on the facts of this case, 
I think the plaintiffs. are not wrong when 
“they say that there has been a refusal on 
the part of Mr. Cotton. That being so, it 
is necessary to corisider whether the | plaint- 
iffs would be injured by Mr. Cotton, putting 
the motion, being item No. 6 in the agenda, 
before the Bengal Legislative Council, at 
its’ meeting ` this afternoon; and secondly, 


hat is the extent of the imminence: of. 


. dànger which wil induce the Court to 
make an qrder in favour of the present 
plaintiffs The present action is. what in 
` England would be described as in. the 
nature ofa Quia Timet Bill Ik isa very 
old head of ‘Equity Jurisdiction and ac- 
cording to Story; it has been traced back 
to so early a. period as the reign of Edward 
IV. These Quia 'Timet Bilis are in the 
nature of Writs of Prevertion, to accom- 
plish the ends of precautionary justice and 
are ordinarily applied to ‘prevent wrongs or 
anticipated mischiefs and not merely to 
redress them when done. There.are two 
necessary ingredfents for a Quia Timet 
, action. There must, if no actual damage 
' is proved, be proof of imminent danger, and 
there must also be proved that the appre- 


hended damage will, if it ¢omes, bs very: 


substantial and irreparable, 1.e., it must be 


shown that if the damage does occur at: 


any time, it wil come in such a way and 
under such circumstances that it will. be 
impossible for the plaintiff to -protect him- 
self against it, if relief is denied to him in 
a Quia Timet action [see in this connection 
Fletcher v. Bealey (6). The power is 
entirely discretionary :it isa large power 


and I have ever present in my mind Lord. 


Mansfield’s caution that the greater ‘the 
power, 
, (5) 22 B. 616; 11 Ind. T ze: (N. s) 1013. 


* (6) (1885) 93. Ch. D. 688; 54 LJ. Ch. 124; 
T, 541; 33 W, R. 74 a 
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exercise of it. Time is pressing and I am: 
unable to develop all the points which are 
passing through my mind, because Mr. 

Advocgte-General has desired an inmediate 
decision. I'must say, however, this “hat on 
both heads, the =plaintiffs have been ahle 
to satisfy me that thisis a fit and proper 


case for the exercise of my discretion. 


There can be, no doubt of the imminence of 
danger having regard to the conclusions at 
which I have "already arrived. That there 


. will be substantial damage and irreparable, 


within the meaning of the Rule laid down 
above, it is impossible to doubt. No doubt 
there is the possibility of the motion being 
not accepted, but there is ‘also the possi- 
bility of the motion being accepted by the 
Council. In these circumstances when the 
various considerations are so balanced and 
when the motion itself is in complete 
violation of the spirit and letter of the 
Governntent of India Act and of the Rules 
made thereunder, it is my obvious duty to 
protect the plaintiffs by a temporary order 
till the suit is heard. In these matters the 
Court, in the exercise ofits discretion, is 
under an obligation to take large and 
liberal views, so that the rights of the sub- 
ject may be preserved and the constitution 
as laid down by the Government of India 
Act safeguarded by such means as are in 
the power of the Court. The right to vote 
supplies is perhaps the greatest privilege 
accorded to a Legislative Body and any 
infraction of the “Rules and Regulations 
guarding the provision as to the voting of 
supplies i is an ‘injury’ which the plaintiffs 
in a representative suit, are entitled to be 
protected from. The Advocate-General has 
reminded'me that itis open to the Legis- 
lative Council to flout my order. This isa 
region of controversy into whieh f will not 
enter; the occasion has not arisen for me to 
consider this question; it may never arise? 
and speaking for myself, it will nevef 
arise, Therefore, so far as Mr. Advocate- 
General$ points under heads (b) and (c) 
are.concerned, I am against him, and I am 
in favour of the plaintiffs. 

There now remains for me to consider 


: Mr.” Advocate-General's point under head 


(a), namely, that in disposing of the present 
application I should follow the same prin- 
ciples as were followed by me in the appli- 
cation for the Writ of Mandamus, I have 
read and re-read, during the last two days, 
thé case to which Mr. Advocate-General has 
drawn :my ,attention, namely, the case 
. 
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- of this suit, 


'charge of his duties. 


" 


Me ; 


of the ‘Bank 


Somji (7). To a certain extent the 


, contention. is correct sd far as it goes; 
but I am by no means prepared to say. 
. that in disposing, of an applicatien«for ` 
an injufnction, my powers sitting here on 


this side 6f the Court are wholly. circum- 
scribed by ethe rules laid down in s. 45 of 
Specific Relief Act. 
matter my very best and most anxious con- 
sideration within the time at my disposal, 
and I have come to the conclusion that the 
plaintiffs having made out.a prima facie 


. case, I really have no other. alternative but 
to:make an order restraining Mr. ‘Cotton). 
the President of the Bengal Legislative : 


Council, within which expression are in- 
cluded the persons mentioned in page 238 
of the Behgal Legislative Council Rules 
and Standing Orders, from putting the 
said item No, 6 before the Council’ for its 
consideration until the final detérmination 
‘The costs of this application, 
so far as Mr. Cotton is concerned will: be 
costs in the cause. So far às the Ministers 
are concerned, the application wil Stand 
dismissed with costs. 

I have now dicharged my duties as J udge; 
but perhaps in view of the public import- 
ance of this case, I may venture on one 
ob8ervation : I do not disguise from niyself 
that it is a Serious thing to have to, in- 
terfere with ‘the President ‘inthe dis- 
But the law, as I 


conceive it to be; requires my inter- 


ferénce. In my opinion, the Rules and Stand- 


ing Orders require revision in the light of 
the events which have happened. I` ex- 


„œ pregs no opinion on the political situation 


brought about in March last, but.only de- 
Sire to express the hope that the constitu- 


tion will þe placed orra firm and enduring 
-` foundation. : 


K. 8. D. e Application granted, 


aD 120, W. N, 825: 8 O. L J. 1037 32 B. 466; 10 
Bom. L. R. 636; 8 M. L. J. 865; 4 M. L. T. 16; 5 A. 
L, J. 463; 35 1. A. 130 (P. C). 


CHANDA SINGH v, JAI KISHEN DAS, 
of Bombay v. Suleman, 
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LAHORE HIGH COURT. e 
| ‘First CIVIL APPEAL No. 1818. oF 1919. 
- . May 26, 1923. 
Present :—Mr. Justice Harrison and , 
Mr. Justice Zafar Ali. 


CHANDA SINGH—Prarmin— 3 


APPELLANT 
versus 
JAI KISHEN DAS AND ANOTHER— 


DzFENDANTS— RESPONDENTS. ` 
Limitation Act(IX of.1908), Sch. T, Arts. 29, 86, appli- 


cability of— Suit to recover compensation. for loss sustain- . 


ed by irregular execution sale— Terminus a quo. 

A suit fo recover compensation for loss sustained 
on account of the irregular- sale of certain property in. 
execution of a decreeis governed by Art. 36 of Sch. I to 
the Limitation Act, and must be brought within two 
years from the date of the gale. [p. 25, col. 2.] 

Article 29 of Sch. Ito the Limitation Act must be in- 


_ ter preted to ‘apply only: tothe seizure of property and 


not to govern. any suits arising out of what happens 
later at the time of sale. [ibid.] 


First appeal from the decree of the Senior 
Subordinate Judge,. .Ferozepore,. dated the 
2nd June 1919. E 

Mr. N. C: Mehra, for the Appellant. 4 

Lalas Kashi Ram ‘and Durg ga Das, for the 
Respondents. 


JUDGMENT.-—Plaintif in this case 
sued to recover Rs. 6,000 on account. of 
compensation for loss sustained, by him on. 
account: of the irregular sale of certain 
property in execution of a decree, alleging 
that in ‘consequence of the irregularities 
a sum far below the market value of the 
property had been realized. He also claim- 
ed the refund ofa sum which he.said had 
not been credited. . The suit was dismissed: 
as barred by limitation, and the only ques- 
tion to be decided is whether this order of 
dismissal is correct. . 

In Narasimha Hao v. Gangaraju (1), it. 
was held“ that the limitation fora suit of 
this nature is governed by Art. 29, inas- 
muck “as; the. sale follows from the seizure 


es 


and thé: cause of action must be taken to^ 


be the irregular seizure. It is contended 
‘on appeal, though this is not’ by any means 


clear from the plaint, that the plaintiff ' 
merely seeks compensation for the, irre- : 


: gular sale though he does distinctly state 
-in his plaint that the seizure or; attach- 


ment was also irregular: It is. obviously 
possible that there should be.a case where 
the attachment was in every respect cor- 
rect, but the formalities prescribed before 
sale had not been observed, and it would, 


im our opinion, not be correct to hold 


_ under these circumstances that the cause 
9 31M. xm (F. B) 


t 
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ofeaction was one for damages for wrong- 
ful seizure and that the cause of action 
arose on.the date of -attachment: It is 


also, clear, that the sale might take place ' 


moyé than a year after the attachment, and 
parently on the view taken in -that rul- 
fag the plaintiff would be debarred from 
seeking any remedy for the loss causéd to 
him by any.irregularities in the sale as 
distinguished from the seizure, and the 
cause of action would be still born. 
are of opinion that the sale,'though follow- 
ing naturally on the attachment and being 
. the object which the decree-holder had in 
view at the time of making his original 
application, can be distinguished from that 
attachment. 
ment has been .completed that the pro- 


clamation issues under.r. 66 and the sale l 


subsequently takes place. Article 29 must, 
in our opinion, be interpreted to apply only 
to the seizure and not to govern any suits 
arising out of what happens later at the 


D 
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time of sale. 


It is contended by the appellant that 


Art. 62 or Art. 48 or 49 applies. In his own 
replication af page 17 of the paper-book he 
uses the following words :— : 

"The plaintiffs right to ralief arises in 
respect of facts or series of facts constitut- 
ing the Same transaction ‘and-~ giiving rise 
to a common. question of law regarding the 
liability to the plaintiff under the general 
Law of Torts.” . ^ "EC 

Suits based on tortare governed by Art. 
36, unless specifically provided for by some 
other Article in just the same way as suits 
based on an unregistered contract, are 
governed by Art. 145 unless some. other 
Article definitely applies. . ` . y 

There can be no question that the act 
complained of in bringing the; property 
to sale is & tort, whetherit be described 
as nonfeasance or malfeasance. Holding 
that. neither Art: 48 nor Art. 49) nor any 
of the other-Articles governing tor ts applies 
in express terms to the suit, we fiad that it 
is governed by Art. 36 and. having “been 
brought admittedly more than “two years 
after the sale it is barred by tirhe. ° m 

In addition to the compensatio: n claimed 
on account of the moveable property sold, 
the plaintiff claims the return. of a sum of 
Rs. 400 which he-says has not; been credit- 
ed by the defendánt'to his account. This 
sum was’ paid ingn the 24th of June 1916 
and the suit was instituted .om the 20th of 


January 1919. It is urged i}hat Art. 62 


. d . 
e 
i 
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We. 


lt is only after the, attach-' 
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applies more especially to this sum of money, 
but; in our opinion, the words as used do not 
cover this portion of the claim. Money was 
not received by the defendant for the plaint- 
iff's use and was not payable by thé defend- 
ant to the plaintiff. This-portion of.&he claim 
also, in our opinion; is-based on an alleged 
tort ahd. the-same Art: 36 applies? 

The suit, therefore, fails throughout and 
the appeal is dismissed with costs. 
^ KS. D. Appeal dismissed. 


PATNA HIGH COURT. 
Szcoxp CIVIL APPEAL No. 388 or 1923. 
: April 25, 1924. 
Preseni:—J ustice Sir J wala Prasad, Kr., 
and Mr. Justice Kulwant Sahay. 
LILO SONAÀR--APPELLANT 
versus 
JHAGRU SAHU— RESPONDENT., 

Civil Procedure Code (Act V of 1908), O. XXII, 
v. 4 scope of—Death of party—One of several legt 
representatives already on recorü.— Suit, whether abates 
—Belated knowledge of death of deceased—Abatement, 
when can be set aside. 

The.fact that one of the legal representatives of 
a deceased respondent is already on the record, but 
not as such, does not relieve the appellant from the 
‘duty of. applying for the substitution of the legal 
representatives of the deceased. . 26, col. 2.] 

Bhikaji Ramchandra v. Purshotam, 10 B. 220; 5 
Ind. Dee. (x. s.) 533, Adusupalli Venkata Row v. 
Marikruthan Ammal, 13 Ind. Cas. 313 and Sugfar 
Kunwar v..Sitapat Ram, 39 Ind. Cas. 135; 4 O. L. J. 
92; 20.0. C. 67, distinguished. ] 
` Rule 4 of O. XXL, C.P.C., does not require that all the 
legal representatives should be on the record, and if 
one of them is properly brought on the record ag 
legal represengative there will be no abetement, [ibid.] e 

The Court will set aside an abatement where it 
appears that the appellant lives at a distance from * 
thé fesidence of the deceased respondent and the 
application is made within time from the date of the 
knowledge of the death of the deceased. [p. 26, col. 2; 


` p. 27, eol. 1.] 


Mr. Sambhu .Suran, for the Appellant. 
. Megsrs. Guru Saran Prasad and Anand 
Prasad, for the Respondent. 

JUDGMENT.—On the Ist of February 
1924, the petitioner applied for substitution 
in place of the deceased respondent No. 1, 
Jhagru Sahu. This application was made 
more than ninety days after the death of 
Jhagru Sahu. The proposed legal repre- 
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sentatives of Jhagru Sahu have entered 
appearance and oppose the application for 
substitution. Their case is that the appeal 
has already. abated, no-application for sub- 


'etitutjoif having been made withfn time. 
.The.:learned Vakil on -behalf of the ap- 


pellant-petitioner submfis that no substitu- 


tion was necessary and the abatemerft did 


' «not take place, inasmuch as one of the legal 


. representatives, Doman, was already on the 


record as respondent No. 2, and the family 
being a joint Mitakshara family he. was 
competent to 
heirs of Jhagru Sahu. It is. said that so 
long as Doman is on the record the appeal 
could not abate, notwithstanding that all 
the heirs of Jhagru Sahu were not on the 
record. This contention is based upon the 
Jegal notion of a joint. Mitakshara family; 
but “legal representative’ as defined in 


‘el. (11) of s. 2 of the C. P. C. includes the 


person on whom the estate -devolves on 
the ‘death of the party suing or sued in a 
representative character. ‘Therefore, even 
if Jhagru Sahu and Doman were numbers 
of a joint Mitakshara family, their legal 
representatives will be the heirs on whom 
the estate would devolve upon their death 
by survivorship. In the present case “upon 
the death of Jhagru Sahu, his, legal repre- 
sentatives would be the surviving members 
of the family, the opposite party. Order 


, XXII requires legal representatives of 


partiesto be brought on the record in the 
case of the death of any one of them irres- 
pective of whether the deceased was joint 
or separate from the other. members of the 
family. Assuming for the sake of argu- 
nfent that the said heirs, who are now pro- 


. posed to be substituted, are the legal re- 


presentatives of J hagru Sahu, they must be 
broughfonthe record in accordance ‘with 
law and the procedure set forth in O. XXII. 
The procedare, in a case of this kind, is 
prescribed by r. 4 of the said Order which 
requirés that, upon the death of a defend- 
ant, and when the. right to sue does not 
survive against the surviving defendant, 
the Court, on 4n application made in that 
behalf, shall cause the legal representative 
of the deceased defendant to be made a 
party. .By r. 1l of the said Order the word 
"defendant" ineludes "respondent." There- 
fore, the respondent in the present case 
being dead, the substitution could only be 
made Upon an application made in that 


"behalf by the appellant or by. the legal re- 
presentatives of the deceased, The ‘fact: 
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represent all the other. 
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that Doman, one of the legal’ representa- 
tives of the deceased, is. already on the 
record does not relieve the appellant or the 


other heirs of Jhagru Sahu ‘from making 


an application for substitution as legal 
representatives of Jhagru Sahu in terms of 
1,4 of O. XXI, Doman was respondent 
in his own'capacity. Now, if the appellant. 


“wants him}to- be placed on the record as. 


legal. representative of Jhagru Sahu, a pro- 
per application should be made. Therefore, 
the appeali'did-abate before the application 
for substitution was filed. : 


ak Reliancé has been placed upon a number . 


of cases [Bhikaji Ramchandra v. Purshotam 
(1), Adusupalli Venkata Row v. Marikruthan | 
Ammal (2) and Sughar Kunwar v. Sitapat 
Ram (3)] ià-support of the contention that 
the presence of Doman on the record as , 
legal representative "would prevent the 
appeal from abating. These cases do not . 
go so far. They only Jay down that where 
there are several representatives, if an ap- 
plication is made within fime for bringing’ 
‘any one of! them on the record, the, appeal 
does not abate, and that the other legal 
representsitives may be made parties to the 
case even after the expiry of the time fixed , 
for substitution. Itis notable that in all 
those cass an application was made as 
required by r. 4 of O. XXII as regards one . 
of the, legal representatives within time. 
The rule does not require that all the legal 
representatives should be on the record, 
and if one of them is properly brought on 
the recoxd as legal representative there 
will be "no abatement. . The aforesaid 
cases are noton all fours with the present 
e. x 


one. : f udo 

The leàrned Vakil on behalf of the ap- 
pellantsthén urges that upon the grounds ' 
stated in the petition the abatement should 
be set aside. .On this score he seems to 
stand on la firmer footing. It appears that 
Jhagru Sahu died in September last, and 
the appellants came to know*of his death ' 
in December, and that, after certain corres- 
pondence with the learned Vakil who 
appears ‘for them in the present case, 
the. application was: made within time 
from theídate of knowledge of the death 
of thede&eased. The allegations made in 
the application are notat all'controverted 
by any counter-affidavit, and regard being 
e y f e : 

(1) 10 B. 220; 5 Ind. Dec. (x.$.) 533. 

(2) 13 Ind. Cas. 313. ; ] 

(3) 39 Ind. Cas, 135; 4.0. L. J. 99; 20 0. C. 67 


e . 
: 
i 
1 


e 
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? 
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hati to the fact that the appellant lives at 
a, distance from the residence of the de- 
ceased Jhagru Sahu, it is possible that, as 
alleged by him, he.did not come to know of 
the death .of the deceased, until December. 
We, therefore, accept the reasons given in 
the petition for not making the applica- 
tion for substitution in time, and accord- 
ingly we set aside the abatement and direct 
that the substitution as prayed for be 
The opposite pdrty has entered 
appearance and in this case He is entitled to 
costs. 


X, 8, D. Substitution ordered. 


ALLAHABAD HIGH COURT. . 
Orvin Revision No. 155 or 1923. 
July 21, 1924. ^.^ 
Present:—Mr. Justice Mukerji and 
Mr. J ustice ' Dalal. 
RAM ADHIN-—APPLICANT 
versus 
RAM BHAROSE AND ANOTHER— 
Orrosrrg PARTIES. ' 
Civil Procedure Code(Act V of 1908), 0. XVII, r. 2— 
"Make such other order as it thinks fit," scope of —Par ty 
taking time to pr oduce evidence—Failure to appear— 
Court, duty 0f— Decree-- Application for re-hearing— 
Revision. R 
Where a party has taken time to produce evidence : 
and, on the: date fixed for hearing gf that- evidence, 
he is absent, the Court.is bound to proceed, under 
O. XVII, r. 2 of the C.P. C. and cannot proceed 
under i. 3. (p. 28, col. 1] : 
Phul Koer v. Hashmat Ullah Khan, 29 Ind. Cas. 
553; 37 A. 460; 13 A. L: J, 679, Lal Jangpal Singh v. 


` Kushalpal Singh,. TO Ind. Cas. 942; 90 A. L. J 97; 


(1923) A. I. R. (A) 153 and Rukam v. Tara Chand, 
65 Ind. Cas. 775; 20 A. L. J. 123; (1922) A. IR. (A) 
68, followed. 

Goura Bibi v. Ghasitiya, 12- Ind. Cas. 603; 8 A. L. 
J. 1205; 34 A. 123, dissented from. 

Lalta Prasad v. Nand Kishore, 22 A. 66; A. Ww. N. 
(1899) 176; 9 Ind. Dec. (w. s.) 1075 (E. BJ), distin- 
guished. 

The words “make such other order as it thinks fit” 
inr. 2 of O. XVII, C. P. C., do not authorise a Court 
to yes judgment on the merits. [ioid.] 

Ram Charan Lal v. Raghubir Singh, 75 Ind. Cas., 
387; 21 A. L. J. 495; (1923) A. I. R. (A) 51;° 45 A. 
618, followed. 

A Court must be presumed to have passed such an 
order as it could pass according to law, whatever 
Section it may have mentioned in its: order. [p. 28, col. 
1. 

Jum v. Tara Chand, 65 Ind. Cas. 775; 20 A. L. 
J. 123; (1922) A. L R. (A.) 68, referred to. 

On the failure of (he: /defendant to produce, 
his evidence on the date fixed for the purpose, the 
Court decreed the ‘plaintiff's suit for redemption. 
The defendant treating the order as one passed ex 
parte applied for ve-hearing. This, application was 

». or: 
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dismissed, the Court holding that the application did 
not lie and the defendant ought really to appena 
from the decree. On appeal to the District Judge, 
| that Court came to the same conclusion and dismiss- 
ved the appeal., The defendant applied in revision 
to the High Court : 

Held, that the decree, passed was an ex parte 
decree, and inasmuch es the District Judge refused 
to exercise the jurisdiction vested , in him of 
hearing an appeal from the refusal ‘of the Trial 
Court to grant an application for re-hearing, the High 
‘Court could interfere in revision. [p. 28 col. 1.] 


“Civil revision from an ile of the Dis- 
dated the 12th of 
January 1923. 

Mr. Janaki Prasad, for the Applicant. 

- Mr. Gulzari Lal, for the Opposite Parties. 
JUDGMENT. 

Dalal, J.—We shall consider in this 
judgment the facts of Suit No. 88 of 1920. 
There is a connected revision relating to 
a decree passed in Suit No. 124 of 1920, 
To avoid confusion, we shall deal with the 
decree in the former suit as from the point 
of view of the respondents to this appli- 
cation, the decree in Suit No. 86 of 1920 is 
more in their favour. 

This Suit No. 86 of 1920 after various 
postponements was adjourned on the 23rd 


‘June 1921 on the application of the defend- 


ant Ramadhin for the production of de- 
fence evidence. Third August 1921 was th® 
date fixed’ for hearing and on that date 


' the defendant did not appear in person, 


nor did any Pleader of his appear. He did 
not put forward any evidence for the de- 
fence. The Court thereupon wrote a judg- 
ment decreeing the plaintiff's suit for re- 
demption. ' 

It is argued here on behalf of the respong- 


.ents that the decree purports to be one 


passed under O. XVII, r. 3. No order or 


rule is mentioned in the judgment, but in 


the order-sheet it is mentioned that the 


decree is passed under O. XVII,r. 3. Sub- 
sequently, fhe defendant, treating this 
decree as’ one passed ex parte under 


O. XVII, 1. 2 applied for re-hearing under 
O. IX, r. 18. The Trial Court of the Subordi- 
nate Judge decided that the application 
did ;not lie and that the defendant ought 
really, to. appeal from the decree’ passed. on 
the merits under O. XVII, r. 3. On appeal 
to the District Judge, that Court came to 
the same conclusion and dismissed ihe 
appeal. This is a revision from theorder of 
the District Judge. 

^ Tt was first argued by the responderfts' 
learned Counsel that no application in revi- 
sion lay, : because the lower Appellate Court 


re-hearing lay to the Trial Court, 
opinien, the provisions of s. 115 will apply 


58 ; à : 
had: decided‘ trightly or wrongly that the 


Original decree was passed under O. XVII, 


r.3. and that, therefore, no application for 
In our 


if; we trold that the application was one 
for re-hearing and the District Judge re- 
fused to exercise . the jurisdiction ‘vested 
in him of hearing an appeal from the 
refusal of the Trial Court to grant an appli- 
cation for re-hearing. It will depend upon 
our subsequent decision whether the lower 
Appellate Court has exercised its jurisdic- 
tion or failed to do so. 

Coming to the question whether the 
decree ought to have been passed in the 
redemption suit under r 2 or r. 3 of 
©. XVII. our opinion is that the decree in 
such a ease should be passed under r, 2 
even, where, & party has taken time to pro- 
duce evidencé.and on the date fixed for 
hearing of that evidence he isabsent. Rule 
2 comes first in the order of procedure. 
It lays down that “Where, on any day to 
which the hearing of the suit is adjourned, 
the parties or any of them fail to appear, 
the Court may proceed to dispose of the 
suit in one of the modes directed in that 
behalfby O.IX or make such other order 
asit thinks fit.” Whena party is not pre- 
sent the Court is bound to proceed under 
this rule and cannot proceed under the 
later rule r. 3. 

The next question is whether the words 
"make such other order as it thinks fit" in- 
clude an order under r. 3. Ithas been held 
by à Bench of this Courtin Ram Charan 
Lal v. Raghubir Singh (1), that, on the pro- 
pèr interpretation of O. XVII, r. 2 a Court 
cannot pass a judgment on the merits 
under cover ofthe words. "make such other 
order aS it thinks fit." The other order 


referred to could only mean an order for 


further adj®urnment. Mr. Justice Lindsay 
who delivered the judgment of the Court 
relied on the Bench ruling of Phul Koer v. 
Hashmat Ullah (2). There has been a certain 
amount of conflict of authority on this 
point. In Góura Bibi v. Ghasitiya (8), 
where a suit was dismissed on an adjourn- 
ed date of hearing on the ground that the 
claim was not proved,the Court held that 
an application for restoration did not lie 
under O. IX, r. 4, the plaintiff's remedy be- 


(@) 15 Ind. Cas. 387; 21 A. L. J. 495; (1923) A, I. 
R. (A.) 551; 45 A. 618. 

(2) 20 Ind. 553; 37 A. 460; 13 A. L. J. 6 

-(3) 12.Ind, Cas. 603; 8 A, L J. 1285; BA. 123. 


RAM ADHIN 7. 
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ing by way of appeal against the Couft's 
‘decree. This ruling of the Bench was” fal- 
lowed by a Single Judge of this Court Mr. 
Justice Tudball in Ganga Ram v. Chiddu 
Singh (4). From, observations made by the 
learned Judge on page 766* of the report, 
it appears that he was not in agreement 
with the opinion expressed in the Bench 
ruling. Next inorder is à Bench rulin 
of Phul Koer v. Hashmat Ullah Khan (2) 
already referred to, by the learned 
Chief Justicé and Mr, Justice Banerji, 
who observed ip the course of their 
judgment: “We are of opinion that in a 
case like the present the Court ought not to 
have decided the guit on the merits but 
ought, if.it did not intend to give the 
plaintiff or his Pleader any other opportuni- 
‘ty of appearing, to dimiss the suit for de- 
fault of appearance.’ 

As already pointed out, this case was fol- 
lowed in Ram Charan Lal v. Raghubir Singh 
(1). At the end of 1920 and in 1921 there were 
two other cases. In Lal Jangpal Singh v. 
Raja Kushalpal Singh (5), the judgment of 
Mr. Justice Piggott is printed pn page 103f. 
The learned Judge in a case like the present 
was of opinion that the proper order would 
p one of an ex parte decree under O. XVII, 

2. In the same volume is reported the case 
of Rukam v. Tara Chand (6). The learned 
Judge Mr. Justice Benerji was of opinion 
that when one of the parties was absent the 
proper orderewould be one under O. XVII, 
1.2 and the order must be construed to be 
one passed under that rule, although it 
purports to be an order of dismissal or 
decree on the merits. 

We agree with the” observations of the 
learned Judge that the Court must be taken 
to have done that which it could only do 
under the provisions of the law. It isclear, 
therefore, that according to the trend of re- 
ceni rulings of this Court, excepting the 
ruling reported as Gaura Bibi v. Ghasitiya 
(3), the proper decree as a suit under the 
circumstances of the present case would be 
one of an ex parte decree. 

The respondents' learned Counsel argued 
that once the Court passing the decree pur- , 
ported to act under O. XVII, r. 9, this Court 


(4) 14 Ind. Cas. 119; 9 A. L? J. 763. 
(5) 70 Ind. Cas, 942; 20 A. L. J. 97; (1995) A. L R. 
3) 153. 

s (6) ow Cas. 775; 206A L J. 123; (1922) A. L 
R. (A 
*Page of 9 A. L. J.—[£d.] . ; ja 
 TPage of 20 A.L.J [EL] 


* D on 
s 


' gtrued.as..a "whole. 
imply that whén a Court has acted under: 


. Chand: (6). 
judgment. to indicate that ‘the: learned : 


L] 
[857 C. 1955] 
was bound by-such action and must accept 
that the decree’ was passed under that rule. 


Ip support of this. contention a Full Bench. 


ruling in the case of Lalta Parsud v. Nand 
Kishore (7) was quoted. In that case the- 
point did not.really arise. ‘I'he question was 
whether an order purporting to have been 


passed under s. 102 of the Code of 1882 dis-: 


missing’ a-suit-in default should be constru- 
ed.as one: under that section or one under' 
s, 158 


"We were referred to certain Observations: 


of the. learned Chief Justice that though 
the naming of a section is not conclusive it 


may bea useful piece 'ofevidence in constru-. 


ing the order which must be read and, con- 
This opinion does-not 


a wrong section or quoted a- wrong. section 
the.party complaining : against ‘that order 
cannot take action as if the correct. pro- 


cedure had béen. adopted. It would be in-: 
teresting to,note that Mr. Justice Benerji: 
was a party to the Full. Bench. ruling “and : 
was also the Judge. who delivered the: 
judgment which we have already referred. 


to and which is. reported as Rukam v. Tara 
We. have quoted from. that 


Judge's opinion that'a Court must be pre- 
sumed to have passed such an, order as if 
could pass’ according to ‘law, whatever 
section it may have mentioned in its order. 


We are of opinion. that the decree was ` 
passed ex parte and the deftndant - was-. 
. entitled to apply for a re-hearing. Both ` 


the subordinate-Courts have failed to: exer- 
cise a jurisdiction vested in them. 
` Mukerji, J.—I ,entirely ‘agree. 


raised in these applications for revision I 
wish to make one observation. 


It. has been said that where in spité of 
the fact that one of the parties to à suit is. 


absent, the’ Coprt: proceeds. to ‘decide the. 


case on the merits'and not according to the .. 


actual cireumstance.of the case, namely, one 


of the parties is absent, the remedy ‘of the. 


absent party by an. application either for 
re-hearing or for. restoration is barred, 
and his only remedy. is by way of an 
appeal | 

It is, therefore, admitted that ‘there is a 


remedy. The question is ‘which is the: 
proper remedy. I will take an extreme: 


“D te A. W.N. iuri: 9 Ind. Dec, (N. &) ` 


3075 (F. B 


LAOHME NARATN-SINGH V. kOP-NARATK. 


But : 
having regard to. the fact that there has. 
been some confliet of opinion on the point . 


jo 
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case.’ Say & defendant obtained time to 
.produce his witnesses. On. the date fixed 
for hearing'he did all he could do to ‘arrive 
at the Court in time, but there. happened 
to be a Railway accident and he and his 
witnesses were: delayed. Where is.He to 


; prove the facts? It must be concedéd that 


the defendant was prevented by a. suffi- 
cient cause’ from appearing and he must 
have a' redress. But if the remedy.is by 
way of appeal, will he be éxpeeted or will 
he be allowed to produce--evidence in the 
Appellate: Court.to prove that he hada 
sufficient reason for his non-appearance? 
Will. the Appellate Court: entertain fresh 
evidence or will it dispose of the appeal on 
merits as recorded on. the file of the Trial 
‘Court? Clearly thén the remedy, if one is 
‘not-denied to the absent party, wêuld be 
by an application to the Court of first 
instance and not by way of an appeal. The 
act - of- the- Court, : namely, its attempt to 
decide the case on the merits, cannot pre- 
vent a party from seeking his- proper 
remedy. 

‘By the Court;.—Tlie orders-of the 


a 


Courts below are set aside and. the Court of : 


firstinstànce is hereby directed to hear the 
application under O. IX, r. 13 of the: C. P. 


C. -Costs.here and ‘heretofore to abide the. 


result. 


'K. 8. D. _ Application allowed, 





PATNA HIGH COURT. 


CrviL REVISION. No..183 or 1920.. $ 


= "May 10,: 1921. 
Present; —Mr. Justice Das and 
Mr. Justice Adami. . 
LACHMI NARAIN SINGH AND OTHERS 


(ELE ERS. e. 
; RUPNARAIN pe^ ANG kang 
PARTIES. 


Civil Procedure Code (Act V of 1908) O. XIV, r. 
2, 0. XV, r. $—Issue `of law, whether can be tried 
first—Court, power of. 

Both O. XIV, r. Zand. O. XV, r. 3 ofthe C. P. C. 


: give ampée power to the Court to try issues:of law 


first. The. power under O. XIV, r. 2, cah be exercised 
atthe issue stage, but O, XV, I. 3, empowers the 
Court to proceed to determine. issues.of law at a 


: stage subsequent to the..issue stage and itis for 


‘the Court to, decide at its discretion as to which gourse 
éo adopt. ,[p. 30, col. 2. 

Civil revision’ against -an order of the 
Peportuai Judge, Deoghar, - 


30 
“Messrs, S. M: Mullick and 8.8. Bose, for the 
- Petitioners. 2 : 
‘Messrs. C. C. Das, S. N. Bose and P. 

. Banerji, for the Opposite-Parties. > 
Uo. ^ JUDGMENT. | 
Das, J.—This application is directed 
against àn order of the Subordinate Judge 
of Deoghar directing the parties to address 
him on. Issues Nos. 1, 2, 3.and 4 only. Itis 
'quite unnecessary to go into the antecedent 
history of the case; it is sufficient to 
say that fourteen issues were settled by the 
learned Subordinate Judge, and before the 
examination of the witnesses had commenced 
the defendant’ moved the Court for trial of 
Issues Nos. .lto 4. The learned Subordinate 
Judge at first rejected the application -but 
ultimately reviewed his own order and al- 
lowed the application. Mr. Sushil Madhab 
Mullick on behalf of the petitioners urges 
before us that there is serious prejudice to 
him in the course adopted by the learned 

Subordinate Judge. ' 

. Order XIV, r. 2 of the Code provides that: 
“Where issues ‘both of law and of fact 
arise inthe same suit, and the Court is of 
opinion.that the case or any part thereof 
may be disposed of on the issues of law 
only, it shall try those issues first, and for that 
purpose may, if it thinks fit, postpone the 
Settlement of the issues of fact until after the 
issues of law have been determined,” Order 
XV, r.3, provides. that: “Where the parties 
are at issues on some question of law or of 
fact, and issues have been framed by the 
Court as hereinbefore provided, if the 
Court is satisfied that no further argument 
of evidence than the parties can at once 
adduce is required upon such of the issues 
as may be sufficient for the decision of the 
suit, and that no injustice will result from 
proceeding with the suit forthwith, the 
. Court may proceed to determine such issues, 
and, if the finding thereon is sufficient for 
the: decisidn, may pronounce judgment 
accordingly, whether the sumimons has been 
issued for the settlement of issues only or 
for the final disposal of the suit: Provided 
that where the summons has been ‘issued 
for the settlement of issues only, the parties 


‘or their Pleaders are present and none of 
e 2*4 


' termine whether issues of law should be. 
The Code has vested the Sub- * 
ordinate Judge with. the power to determine - 


them objects.” : 


The whole question which we have to de- l 


‘termine is whether the C. P. C. has vested 
the Subordinate Judge with power to de- 


tried first. 


LAOHMI NARAIN SINGH v. RUP NARAIN. 


'or under O. XV, r. 3 at that stage. 


(85 t, C. 1925] 


the question, or in other words if such 
power exists, then, in my view the Subordi 
nate Judges must decide for themselves 
whether circumstances exist in each parti- ' 
cular case calling for thé exercise of that 
power. In my opinion both O. XIV, r. 2and : 
O. XV,r.3 give ample power to the Sub- 
ordinate Judge to try issues of law first. It 
is quite true that the power under O. XIV, 
r. 2 can be exercised at the stage which may. 
be conveniently described as the issue stage 
but O..XV, r. 3 gives power to the Subordi- 


“nate Judges to proceed to determine the . 


issues of law ata stage subsequent to the 


-issue stage. Speaking entirelyfor myself I 


think itis far better that the Subordinate 
Courts should not try any case piecemeal, 
but thatis a matter which is for the Sub- 
ordinate Judges to decide. i 
Reliance was placed on a decision of this 
Bench but that case is-clearly distinguish- 
able. There the learned Subordinate Judge 
decided to try certain issues first after evi- 
dence had been gone into and the trial 
had already proceeded, Following a decision 
of the Calcutta High Court we held that 
the Subordinate Judge ought not to have 
exercised the power either under O. XIV, r.2 . 
But 
here the hearing of the suit has not com- l 
menced and in my view it was open to 
the learned Subordinate Judge to determine. 
for himself whether circumstances did, 
exist calling for the exercise of power 
vested in the Subordinate Judge under the : 
provisions of the Code to which I have. 
referred. I am unable to say that the learned 
Subordinate Judge has either declined “to. 
exercise the jurisdiction which he had under 
the law or assumed a jurisdiction which be 
had not under the law or that in exercising 
the jurisdiction which he had he acted ;, 
with illegality or materialirregularity. The . 
question is one of discretion and. discretion 
only. "S ns ved 
I must refuse this application with costs; , 
Hearing-fee two gold molas, < UB 
Adanmi,dJ.—lagree. . . E 
K.S.D. UE bas os 
Application rejected. — . 


i 
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(85 È 0.1925] —. « 
ALLAHABAD HIGH COURT. 
. , LETTERS [PATENT APPEAL "No. 132 
or 1923. | 
NN July 25,1924. | 
` Present :—Mr. Justice Sulaiman and 
Mr. Justice Mukerjij 
'"GAJADHAR PANDE AND OTHERS— ` 
i PLAINTIFFS—APPELLANTS | 
| versus 2E : 
JADUBIR PANDE AND ANOTHER— 
DEFEN DANTS— RESPON DENTS. 

Hindu ‘Law—Mortgage decree *against. father— Sale 
in execution—Sons, whether can set aside sale. 

When property has been sold in auction in execu- 
tion of a decree against the father, it is not open to 
his sons or grandsons to have the sale set aside on 
the mere ground that the debt on the basis of which 
the decree has been obtained was without any legal 
necessity or not in lieu of any antecedent debt. 

Ram Chandra v. Muhammad Nur, T3, Ind. Cas. 656; 
21 A. L. J. 485; 45 A. 545; (1923) A. I. R. (A) 591, 
followed. 

Brij Narain Rai v. Mangla’ Prasad oo 77 m 
Cas. 689; 51 I. A. 129; 46 M. L. J. 23; 5 P. L. T. 1; 
38 C. W. N. 253; (1924) M. W. N. 68;° i L. W. 72; 
2 P. L. R. 41,10 O. & A. L. R. 82; (1994) A. I R. (P: C) 
50; 33 M. L. T. 451; 46 A. 95; 26 Bom. L. R. 500; 1l 
'O. L. J. 107 (P. 0.) referred to. 

Appeal, under s. 10 of the Letters Patent, 
from a judgment of Mr. Justice Kanhaiya 

“Lal, dated the 6th July.1923, reported as 75 
Ind. Cas. 785., 

Mr. Harnandan Prasad, for the Appel- 

lants 
Mr. Kumuda Prasad, for the Respond- 


ents. 
F J U DGMEN T, 


Sulaiman, J.—The facts eof. the case ` 


are that a portion of plot’ No. 44 belonged 
to & joint Hindu family consisting of Salik 
Pande and his sons Ram Jag ‘and Gaja- 
 dhar. The father was the manager and 
Gajadhar was a mifor. On the ?nd of 
July 1890 the father and his son Ram Jag 
made a simple mortgage of the property 


in favourof J agannath. . Subsequently on. 


“the 3lst of January 1900 the father and 
some other co-sharers mortgaged 
entire plot with possession to one "Mangru. 
In 1903 Jagannath. filed a suit for sale on 
. the basis of his mortgage-deed, and obtain- 
ed a deeree for sale against. the mortgagors 
“alone.” 


of the -decree alid was purchased by the 
‘decree-holder himself, The decree-holder, 


subsequently, sold the share purchased by i 


him to Jadubir Pande, who got mutation of 
names effected in. Jis favour. 


It is, however, a fact that inasmuch as the 


plosin question was in the possession of 


` GATADHAR PANDE v. JADUBIR PANDE. 


the 


"To that suit Gajadhar was not made , 
a party. The property was sold in execution, ' 


E 


the subsequent. TN Jadübir Pande 
could not have obtained actual and effective 
possession: over the property. Gajadhar 
and other minor members of his family 
brought, this, suit- for a declaration that the: 
execution sale, the auction purchase and 
the transfer to Jadybir were not "binding 


. on them inasmuch as the mortgage of 1890 


had been executed without any legal neces- 
sity. There was no allegation that the 
debt had been tainted with any illegality 
‘or immorality. The Court below decreed 
the claim. , On appeal a learned Judge of 
this Court has dismissed the suit. He came to 
the conclusion that when the property had 
been sold in'auction in execution of a decree 


, against the father, then it was not open to 


his sons and grandsons to have the sale 
set aside on the mere ground that the debt 
omthe basis of which the decree had been? 
obtained had been without any legal neces- 
‘sity or not in lieu of any antecedent debt. 
[t was further necessary for the plaintiffs 
to establish that that debt had been tainted 
with illegalily or immorality. This was 
the view expressed by one of us in the 
case reported as Ram Chandra v. Muham- 
mad Nur (1) and is quite in conformity 
with the latest pronouncement of their 
Lordships of the Privy Council in the case 
of Brij Narain Raiv. Mangla Prasad Ra? 
(2). In that case their Lordships entirely 
agreed with the viewof the learned Chief 
Justice in the Full Bench Madras : ease of 
Arumugham Chetty v. Muthu Koundan (3), 
where it had been held by him that an in- 
dependent debt, neither immoral nor illegal, 
contracted by a father on the security of ‘the 
joint family estate, antecedent to a morts 
gage sued on, could be treated as an an- 
tecedent debt so as to support a charge on 
the sons’ shares also to the extent of the sums 
securedonthe prior mortgage. That find- 
ing drew no distinction between g secured 
debt and a simple money debt. On the 
other hand that wasa case expressly of a 
mortgage-debt. Their Lordships of the Privy 
Council at page 139 in 51 Indian Appeals 


: Cas. PUE 21 A. L. J. 485; 45 A. 545; 


t a. Cas 68 689. 511. A. 129; 46 M. L. J. 23; 5 
C. W. N. ET (1924) M. W. N. ‘68; 16 
L. R. 41; & A. L. R. 82; (1994) A. 

0: ds M Eq 480: 46 A. 95; 26 Bom. L. 
. J. 107 (P. C). 

Cas. 525; 49 M. 711; 9 L. bs a 

yet .N. Pe at M. L. J. 166; 26 M. L, T. 96 

EH 


< 
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[Brij Narain Rai v. Mangla-Prasad Rai (2)] 
laid: down ‘certain propositions as the: result 
of the:authoritiés'referred to by them., The 
second. proposition: stands as follows :— : 

“Phe is the fatherand the other mem- 


bers ate the:sons he:may, by incurring debt,” 
purpose, 
.lay the estate:opem to be takeh in execution 


so-long.as it is‘not'for an immoral 


proceedings upon & decree for payment of 
‘that debt.” a ] 


It is obvious -that if the»word 'debt'in 


this-proposition includes both a mortgage 
' debt:and.a simple:money debt, the appel- 
lants.. contention ‘cannot prevail, because 
` the father, having incurred the mortgage 
debt:in question. which was not'for'an im- 
moral-purpose, did lay. the estate open to 
be: taken “in execution. of. the mortgage- 


decree.: passed .for'the' payment of: that 
debt. |The learned Vakit for the appellants, : 
however; contends before’ us that-; the word: 


` ‘debt’ there only means :a' simple-money 
. debt-and not:a' mortgage debt, and relies 
on: the: wording: of the proposition No. 5 
where it is statéd: that there is-no rule.that 
the: result. is. affected by: the question. whe- 


"ther thé: father, .who-contracted’ the debt or: 
, burdens the estate, is alive or dead. “In our 


opinion this argument :cannot, be- accepted. 


Their'Lordshipsin the proposition No. 5- 


Were: clearly referring. to: all: ‘the previous 
contingencies and.had, therefore, to.use both 
the expressions.” ` T 
:1t.is-not necessary for us tò consider what 
- logical.: results. would. follow from this 


recently in:order to setile-further dispütés, 
and-.we:are' bound'to: accept them as they 
stand." F am, therefore, clearly of opinion 
' that it is‘notsopen to the. present plaintiffs 
to have. the. decree,- the auction-sale and 


` the-.subsequent ‘transfer set aside specially. 


, when-rightg ofa third party have come in 


. without establishing that the sÉcured debt. 


had:been™ tainted’ with : illegality or im- 
morality. The mere fact that they ‘were no 
parties to the litigation or’ that the debt 
was not incurred for legal necessity or in 
lieu: of an antecedent debt, is no ground 
for setting aside the decree and: ‘the sub- 
sequent.sale.: "n i 
‘Mukerji, J.—I entirely agree... 1 wish 


to say just a few.words having regard. to. 
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case of legal necessity and he can allow 
the very property, to besold in satisfactión 
of a/ debt of his own, not incurred for family 
necessity, if the debt be not secured on 


“any family property, would appear to be 
contradictory on; principle. Yet there can 


“Law established beyond all possible con- 
troversy, 
regard a loan secured on a mortgage, as 
different from a loan without such security. 


. It prohibited a,sale or gift of family pro-, 


perty only without justification. Under 
Anglo-Indian law à mortgage- became to be 
regarded, as an alienation and’ hence the 
rule of Hindu Law against an alienation by 


be no doubt that such is. the Anglo-Hindu- 
The pure Hindu Law did not ' 


..the father was applied. This-will probably. | 


explain the contradictory nature.of the two - 


rules. -It would follow from these two.pro- 
positions, which are, undoubtedly, correct, 
that where, a debt is 
security of the family property and to 
realise the debt the property is sold, the 


result is thé same as ifthe family property - 
had been.sold in execution of a. simple. 


money decree obtained against the father 
for adebt purely personal to himself. Such 


‘their Lordships of the Privy ‘Council did 


` property is sold out of the family in exe- 


cution of a mortgage decree, obtained . 


- against the father alone. If they were not 


-of opinion that-the word ‘debts’ in proposi- , 
1 op TEAM d M : n i tion No, 2 at page 139* [Brij Narain Rai v.. 

interpretation’: of* the second proposition. ' Mangla Prasad Rai (2)] did not. include 
- The: propositions have been laid -down 


both a simple debt and a secured. debt, 
they -would certainly have ‘said some- 


incurred on the. 


being. the case we .can easily. see: why 


not make any mention of a case where. 


i 


thing, whatever it' might be, as regards a i 


debt secured by mortgage, where a decree 


had been passed on foot of it and the decree . 
. had been' executed ‘effectually by sale, I’ 
entirély agree that the propositions of law’ 


have been clearly laid down for the pur- 


“Jaw till the propositions are- re-considered 


' pose of guidance ofthe Court’ in India by- 
‘their Lordships of the Privy, Council;‘and ' 
we ought loyally to administer them as good ` 


(if ever) and a contrary-opinion is express--" 


By the Court.*The order of the Cotirt | 


. is'that thé appeal is dismissed’ with costs, 
. X.S. D. Appeal dismissed. - 





^ wp 


the importance of the. question involved. . - o = pe 
The:two propositions, viz a father cannot , "Page o£ 51 L A.—[Ed.] . 

borrow money: onthe security of the joint: ^ ^- dy 

family property without establishing the. -~ IT "EP" 
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* LAHORE HIGH COURT. 
CRIMINAL REVISION No. 851 or 1924. 
September 23, 1924. 

Present :—Mr. Justice Campbell. 
BUDHA SINGH AND ANOTHER— 
CONVICTS— PETITIONERS ; 
: -o . versus - |: 
EMPEROR— RESPONDENT. 
Railways Act (IX of 1890), s. 120 (b)—Using abusive 
language—Actual words—Prosecution, duty of. : 
When an accused person is put on his trial for an 
offence  under:s. 120 (b) of the Railways Act, it is 
necessary to put the actual words. tised by the accused 
before the Court in order to enable it to determine 
whether the accused used abusive language within 
the meaning of the section. The evidence for the pro- 
secution should also.make it clear that the place of 
occurrence came within the definition of a Railway or 
part ofa Railway. , » 


Petition, under s. 439 of the Cr. P. C., for 


revision of an order of the Additional | 


District Magistrate, Amritsar, dated the. 
28th April 1924, affirming that of the Hono- 
rary Magistrate, Second Class, Amritsar, 
dated the 23rd March 1924. 

_ Dr. Nand Lal, for the Petitioners. 


JUDGMENT.—The two petitioners , 
have .been. convicted of an offence under 


s. 120 (b) of the Railways Act and the con- . 


vietion has been sustainéd on appeal by the 
Additional. District Magistrate, Amritsar, 
the finding of both the Courts -being that 
the appellants used abusive language while 
on the Railway premises: os l 
. The record of evidence does not make it 
clear that the incident in respect of which 
the petitioners. have beea convicted took 
place within boundary marks indicating 
the limits of land'appertaining toa Railway, 
According to the witnesses there was a 
struggle or even perhaps an affrdy between 
the petitioners on the one side and other 
persons on the other at the carriage stand 
outside Amritsar Railway Station. One 
witness.states that he pointed out to the 
contestants ‘thatthe place was the Railway 
compound, But the evidence has- not made 
it clear, as it should have done, that the 
. place of, occurrence came within the defini- 
‘tion of a Railway or part of a Railway. This" 
point was not raised in the memorandum 
of appeal to the Additional District Magis-- 
trate and by itself it might be of secondary. 
importance. s CA $0 
i The offence, mr as defined in s. 
120 (b) is using obscene or abusive language. 
None of the witnessés-hasrepeated in Court 
gny- particular expression which either of. 
, ^ * ‘3 T se Veg PARS - e. B 
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the petitioners.is alleged to have used. 
All that they have said is that the peti- 
"tioners uttered abuses (galian). It is possible 
that words which the witnesses considered 
to amogint to abuse would not be considered 
abuse.by the Court, and it was neeessary 
for the actual words to be put before the 


“Magistrate before the latter could say that 


the petitioners had used abusive language. 
The evidence shows that the petitioners 
chiefly rendered themselves gonspictious by 
fighting with other persons over possible 
customers who were coming out of the Rail- 
way Station, and any definite words used 
by either of them do not appear to have 
stuck in the memories of any of the wit- 
nesses. 

It appears that the petitioners behaved 
in a reprehensible manner but she record 
of evidence does not support their convie- 
tion for, using obscene orabusive language 
upon any part of the Railway. The petition 
is, therefore, accepted and the petitioners 
are acquitted. Their fines if paid will be 
refunded. 


EG. D. Revision accepted, 


-RANGOON HIGH COURT. 
CORIMINAL Revision No. 461-B or 1924. 
tst July 30, 1924. ES 
` Present:—Mr. Jurtice Lentaigne. 
PARSODAN—AccusED—PETITIONER 
` versus 


EMPEROR-—OrrosiTE PARTY, 

Burma Habitual Offenders’ Restriction Act (IL of 
1919), ss. 4 proviso (a), 7, 18—Criminal Procedure 
Code (Act V of 1898), ss. 110, 112, 117, 118-Order of 
restriction—Procedure—Preliminary order, contents of 
--Period of restriction not specified, effect of---Order 
under Code, Sonversion. of, to one und8r Act —Reasonse 
— District Magistrate, duty of. : b 

Section 117 of the Cr. P. O. lays down the pro- 
cedure to be followed at the hearing of a case 
under Chap. VIH of the Code after the preliminary 
order has been recorded and after the accused has 
been brought before the Oourf. The same pro- 
cedure, with .necessary modifications and additions 
Muste be followed where it is intended to take pre- 
ventive action under 8.7 of the Burma Habitual 
Offenders’ ‘Restriction Act, 1919. [p. 34, col. 2.] : 
~~ Proviso (a) to s. of the Burma Habitual Offenders 
Restriction Act, makes it essential that the prelimi- 
nary order required under s. 112 of -the Cr. P. C- 
shall set forth the substance of the information re- 
ceived and shall state the term during whichs the 
ordar of restriction shall be in force, Ifthe term 


34 


. ‘during which a proposed restriction is intended to 


be in foree is not specified in such preliminary-order _ 


wa order under s.7 of the Act can'be passed. [p. 34, 

col. 1.] 

The District Magistrate-is the only Magistrate 
empowergd ‘under s. 13 of the Burma Habitufl Offen- 
ders’ Restriction Act to cónvert an order under s. 118 
of the Cr. P. C. to one under s. 7 of the Act, but he 
has no power to intervene where there has ‘been no 
proper prelimfnary order under s..112 of the Code, 
and where the original order has not been made 
under s. 118 of the Code. [p. 34, col. 4] 

Even in the case of an order properly made under 
s. 118 of the Code, it. is the duty of the District 
Magistrate to have some good reason for the change 
over to the Burma Habitual:Offenders' Restriction 

. Act. Rule 12 of the Rules framed under that Act 
indicates the class of reason which would justify 
such a change. [p. 34, col. 2; p. 35, col. 1] : 

Criminal revision from an order of the 
Sub-Divisional Magistrate, Thayetmyo, in 
Criminal e Miscellaneous Trial No. 37 of 
1924. 

Messrs. Keith and Young, for the Peti- 
tioner. -> 


J UDGMENT.—The Sub-Divisional 
Magistrate of Thayetmyo has passed an 
order directing that the applicant, Parsodan, 
be restricted to the Town of Allanmyo for 
one year unders. 7 of the Burma Habitual ' 


Offenders’ Restriction Act, 1919, and that , 
he do report once in every three days at ` 
94.M. to the Police Station at Allanmyo.: 
The applicant, who is the nephew of.a, 


wealthy mill-owner, appealed against that 
order to the District Magistrate, but his 


appeal was dismissed, and he now applies: 


that such order be revised by. this Court.’ 
On a perusal of the Sub-Divisional Magis- 
traté's record, it is obvious. that the orders 
must be set-aside,in any case, on the 
technical ground that the Magistrate has 
failed to comply with the procedure speci- ` 
fically prescribed for such a proceeding, 
because fhe preliminary order, dated the 
27th March 1924, did not comply with the 
@rovisions o€ proviso (a) to s. 4 of the 


Burma Habitual Offenders’ Restriction Act, . 


1919. That proviso makes it essential that 
‘the prenan order required under s. 112, 
ofthe Cr. P. O. shall set forth the sub- 
stance of the “information received and 
shallstate the term during which the order 
of restriction shall be in force. Ifethe 
additional 
during which a proposed restriction is in- 
fended. to be in force, is not specified in 
such preliminary order, noorder unders.7. 
of the Att should be passed. A persual of 
the proceedings show that the defence-was 
sanan ii misled ka this omission, because 
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requirement, as to the term. 
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no attempt was made to produce evidence 
on the question of restriction; whilst 
several witnesses expressed their willingness”. 
to become sureties for the good behaviour 
of Parsodan. 

It is quite true that the record now 
| commences with a formal order which, if 
read with the preliminary evidence would 
purport to be a compliance with the provi-. 
sion of the proviso in question; but such 
order is dated the 3rd April 1924, and is, 
therefore, subsequent in date to the record- 
ing ofall the defence evidence on the Ist 
and 2nd April. Likewise, all the prosecu- 
tion evidence had been previously recorded 
on the 29th March. 

The order, as passed on the 27th March, 
which was really the order on which the 
proceedings were initiated, appears on the 
reverse of page 10 of the record, and from 
"its wording, it suggests that it ig an order 
110, el. (f) of the Cr. P. C; 
butit isnot even a proper order for that 
purpose in so:farasit does not state the 
amount ofthe bond to be executed, or the 
term for which the bond is to be.in force, 
as required under the provisions of s. 112 
ofthe Cr. P. C. 

Seetion 117 of the Cr P. O. shows 
clearly the procedure that is contemplated 
at the: liearingof the case after the preli- 
minary information has been, recorded, and 
‘after thé accused.has been brought before 
the Court; and the same procedure, 
with necessary modifications and additions, 
must be followed, where it is intended" to 
take preventive. action under s. 7 ofthe 
Burma Habitual Offenders' Restriction Act, 
1919. As the proper preMminary procedure 
has not been adopted prior to the recording 
of the evidence for the prosecution and for 
the defence, the entire proceeding must be 
treated as irregular. 

Section 13 of. the Burma Habitual Offend- 
ers’ Restriction Act; 1919, cannot be relied. 
on as justifying the special Procedure of 
this ease, because the District Magistrate 
is the only Magistrate empowered under ` 
that section, and even the District Magis- 
trate could not Éavg intervened in the 
present case unless-there had been a proper 
preliminary order: and unless the Sub- 
Divisional Magistrate had also previonsly 
passed his order under s. 118 ofthe Code: 
In sucha csse, it would bé the duty-of the 
District Magistrate to” have some good 
reason for the change over to the Burma 
Habitual Offenders’ ihi Act, nu x 


en 
e 
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and 1, 12 of the Rules framed under that 


.Aet.indieates the class of reason which - 


would justify such a change. 

I may add, however, that, even if the 
proper preliminary order had been passed 
in this case, and even if the various allega- 
tions made against Parsodan are true, it 
is opan to question whether this is the.class 
of casés to which the Burma Habitual 
Offenders’ Restriction Act, 1919, is intended 
to apply. It isnot suggested that Parsodan' 
goes out of the local area in which he lives 
for the purpose of committing breaches of 
the peace in other local areas, but merely 
that he worries certain peoplein the local 
area in which he lives, because he is said 
to bea bully. It is, therefore, difficult to see 
any possible object in the order except to 
deport him from Ledaingzin, because he has 
made himselfobjectionable to certain resi- 
dents of that place. -Likewise, it is difficult 
tosee what useful public purpose would 
be served by an order expressly prohibiting 
him from movinginto other areas where, 
he would not be likely todo any harm, or’ 
by such operation of such an order in pre- 
sumably curtailing his means of livelihood : 


‘as a broker to his unele's cotton mill. . 


Moreover, the suggestion, that the, order 


. restricting him to the Town of Allanmyo 


: will permit him to act asa cotton broker 


E 


` business there.” 


V 


to his uncle’s cotton. mill at Ledaingzin on 
the Thayetmyo' side of the river, appears 


“to overlook the difficulty of a broker taking. 


orders from his master, or bringing samples 
tohis master, or his supervising deliveries 


‘of cotton to his master’s mill, if heis not 


permitted to go to his masters mill I 
notice, however, a°later passage in which 
the Magistrate states that :—“I decided 
that accused ought to be restricted in Allan- 
myo forone year, He is not so very far 
from his home and can still carry on his 
I am not sure whether the 
word “there” is intended to refer to "home" 
or to “ Allanfnyo," Ifthe latter is thé in- 
tended meaning the above points require 
consideration, but, if the-former is the in- 
tended: meaning, itis not clear who is to 
give Parsodan his daily passes over to 
Ledaingzin in orderto enable him to'carry 
on his business there or how this modifi- 
eation of the scheme of the Aot isto be 
worked.. Fi ' $^ 

The oase has other peculiar features be- 
cause the action under the preventive sec- 
tibns was initiated on the formal complaint 
of a private individual;-no Police Officer has 

B :x . 
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been examined, and there are alleged to be 
cross cases in the Courts, and some sugges- 
tions ofstone throwing by both sides. It 
appears to be assumed that there is only one 
bully, and that there is.only one sidesto some 
incidents which may be only the prosecution 
version of incidents connected with a series 
of squabbles, the details of whfch have not 


` been disclosed to the Court. -lt is, however, 


unnecessary to discuss the, merits of this 
evidence at this stage,.because the order 
must beset aside on technical grounds. 

l'or the above reasons I must set aside 
the order of restriction passed against Parso- 
dan without the proper procedure having 
been complied with. 

Z. K. Order set aside, 

e 
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PATNA HIGH COURT. 
CRIMINAL Reviston No. 7 or 1923. 
January 26, 1923. 

Present :—Mr. Justice Ross. 
KABIR SHAH-—PzrTITIONER 
versus 
EMPEROR--OrrosrrE: PARTY. 

Criminal Procedure Code (Act. V of 1898), s. 562-— 
Receiving stolen property, offence of-—Section, whether 


applies.- - 
‘Section 562 ofthe Or. P. C. cannot be applied in a 
Per [p. 36, col. 2.) 

Oriminal revision from a decision of the 


Sub-Divisional Officer, Monghyr, dated the 


‘19th of December 1922, confirming that of 


the Sub-Deputy Magistrate, Jamui, dated 
24th November 1922. 

Mr. G. C. Pal, for the Petitioner, 

The Government Pleader, for the Assi&t- 
ant Government Advocate, for the Opposite 
Party. ; i 

JUDGMENT.—This is an application 
on behalf of one Kabir Shah who has been 
sentenced do three months’ figorous im- e 
prisonment on conviction ona charge undere 
s. 411 of the Indian Penal Code. The case 
for the prosecution is that the accused was 
found selling ‘a bullock belonging to the 
complainant fora.sum of R& 55. The de- 
fence was that the bullock had grazed the 
petittoner’s field and that he was taking 
thé animal to the pound when the com- 
plainant’s party met him on the way and 
asked him to release the bullock and on his 
refusal to do so they took him to the Police 


“Station. The grounds for the application 


are that-the judgments of the Courts below 


-are not in accordance with law; that the 
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defence evidence is reliable and that in any 
‘ease in view of the age of the accused the 
Magistrate.-ought to have proceeded under 
s. 562.. It isstated in the application that 
the appeal was transferréd to thee file of 
the Sadar Sub-Divisional Magistrate .of 
‘Monghyr ‘and that the petitioner was not 
aware of thetransferand on the date fixed the 


Sadar Sub-Divisional Magistrate called out ` 


‘the case and dismissed the appeal and on 
the petitioner's Pleader coming to know of 
it- he asked the Sub-Divisional Magistrate 
to hear him in support .of the appeal but 
that was refused. There isno answer to 

- this statement in the Magistrate's explana- 
tion. But- Ido not see that the Magistrate 
could have done anything in “the matter. 
His judgment is to .the effect that “the 
appellantewas absent and unrepresented ; 
that hé had been- through the judgment 
and the whole record and the petition of 
appeal and could see no substance in any 
of tbe grounds of appeal. The case was 
perfectly a clear one under s, 411 of ‘the 
Indian Penal Code and was proved bya 
mass of. reliable evidence.” If this judg- 
ment was signed by the Magistrate before 


the Pleader appeared I do not see that the — 


Magistrate could have. done anytling in 
.the matter. The learned Vakil for the 
petitioner, however, requested me to go 
through the evidence myself and consider 
the case on its merits. I have done so and 
can see no reason to doubt the correctness 
of the conviction. It is not denied that the 
bullock was the property of the complain- 
ant and this-has been amply proved. The 
evidence of Nilkant Sahu, Dalip Sahu and 
Pupit Sahu proves that the petitioner was 
trying to sell the complainant's bullock. 
Somar Sahu, proves that the accused gave 
conflicting accounts of his residence: 
Dwarke Binet the Daffadar, proves that he 
attempted tg escape when the bullock was 
*identified as belonging to Isvar Singh. 
“Two witnesses were examined by the de- 
fence to prove that the field of the accused 
was grazed. These are both boundary wit- 
nesses but one, of them has enmity with the 
. owner of the bullock and the evidence does 
not seem to me to be of weight. But even 


` _ if it was true, the fact that the field of the 


accused was grazed is no justification for 

his attempting to sell the bullock. The 

two witnesses who say that the accused 

‘was taking: the bullock to the pound are 

ráef of no substance and the evidence of 

: the Police Officer who investigated the case 
a ‘ E 1 
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shows sufficiently that this part of the 
defenee is untrue. I hold, therefore, that 
the conviction of the accused is right. ° 

The question remains as to thẹ sentence. 
It is strongly urged that in view of the 
youth of the accused he should be dealt 
with under s. 562. The- Magistrate has : 
recorded his age as 19 years. It istrue that 
this is his first'offence and: that the peti- 
tioher is a young man. But s. 562 cannot 
be applied in a ease under s. 411. The 
sentence of three months' rigorous imprison- 
ment is not excessive and [ must dismiss 
this applieation. The petitioner will sur- 
render to his bail to undergo the rest of his 
sentence. . 


K. B. D.. ` Petition dismissed. 


` 


s 


LAHORE HIGH COURT. 
^ CRIMINAL Revision No. 480 or 1924, 
May 16,1924. .. . 
- Present:—Mr. Justice Campbell. ` 
GOKAL--PETITIONER 
versus < 
` PHUMAN SINGH AND OTHERS— 
: RESPONDENTS. na e. 
Penal Code(Act XLV of 1860), ss. 963, 866-—Kidnap- 


: ping, charge of—Girl found to be over sixteen —Magis- ' 


trate, duty of. : 
-Where in a ĉase under s. 
the Magistrate finds -that - there 
sufficient evidence to show that the girl was 
enticed away as alleged, he should not dis- 
charge the accused merely because the girl 
is not under age,-but should examine and decide 
the question whether the accused can be charged 
with an’ offence under s. 366 or some other cognate 
offence against a female of over sixteen. 

. Criminal revision against an order of the 
District Magistrate, Jullundhur, dated 27th 
February, 1924. -. i 

Dr. Nand Lal, for the Petitioner. E 
Mr. Khazan Singh, for the Respondents. 

,JUDGMENT.—PhumanSingh andfour 
others were sent up for trial by the Police 
for an offence under s. 363 of the Indian 
Penal Code against the person of. Musam-~ 
mat Parbhi who was alleged to.be under 16' 
years of age. The. Magistrate in a detailed 
order discharged the accused on the ground 
that the girl was not proved to be under 16,’ 


363, "Penal Code, 
is prima facie 


. and the learned District Magistrate refused 


to- order further inquiry. Gokal, the father 
of the girl, has come. to this’ Court on 


revision. 


» 
L] 
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* The: Magistrate began by saying that. 


there was prima facie sufficient’ evidence 
perhaps to show that thé girl was enticed 
away as alleged. Having said this much 
he should not have been content. merely 
with finding that the girl was not under- 
‘age’ but he should have examined and de- 
cided the question whethertheaccused could 
_have béen charged with an offence under 
s. 366 or some other cognate offence against 
a female of over 16. The. District Magis- 
trate also appears to havé lost sight of 
this point. I have, however, examined 
the evidence and have heard Counsel on 


both sides at some length, and in the par-. 


ticular circumstances 1. am not prepared to 
interfere on revision. 

'The petition is dismissed. 

K. 8. D, Petition dismissed, 





. “MADRAS HIGH COURT. 
CRIMINAL MISORLLANEOUS PETITION No. 158 
. OF 1924, s 
August 1, 1994. 
| Present:—Mr. Justice "Venkatasubba Rao. 

dn re SAMI GOUNDAN-—ACCUSED— 
. PETITIONER ' 

Criminal Procedure Code (Act V of 1898), s. 489— 
Magistrate consulting Appellate Magistrate—Irregula- 
rity-Proceedings, whether can be quashed: —High Court, 
power of. 

It is extremely irregular for a Magistrate to con- 
sult and take the advice of dn appellate Magistrate 
in regard to proceedings pending before himself. [p. 
38,'col. 2.] . 

The High Court will not, however, quash the pro- 
ceedings on revision gn that ground alone during 
the pendency of the trial before the Magistrate, 
although it has power to do so rf d stage on a pro- 
per ease being made out. [ibid 

Petition, under section 107 ofthe Govern- 

"ment of India Act and ss. 435 and 439 of 
the-Cr. P.C., 1898, praying that in the -cir- 


cumstances stated in the affidavit filed there-- 


with the High Court will be pleased to call 
for the records in OC. C. No. 70 of 1924, 
on the file ofthe Court of the Stationary 
Sub-Magistrate, Udumalpet and -to quash 
the proceedings therein, 

" Mr. K. S. Jayaram Iyer, for the Peti: 
tiongr 


Mr. K. S. Vasudevan, for the Public Pro- 


gecutor, for the Grown. ` 


ORDER.—I. am asked to dussh the prq- 
ceedings now pending before the Stationary 
Sub-Magistrate of Udumalpet.. They have 
taken a course woh to me appears very 


Ti re SAMI gouNDan, - 


: mitted and that the 


“to do.. 


. Magistrate, Palladam for disposal. 
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curious ; and I think : it may be useful to 
state the facts which have given -rise to 
this application which 1s made on hehalf - 
of thaaccused. He attended a cattle show 
at Tiruppur and came back to his *village 
on or about the llth June 1923." He then 
presented a complaint tothe Village Munsif 
of Thenkumarapalagam stating that at ` 
Tiruppur he lost a revolver, and, owing 
to the fact that there was ,a huge crowd 
in the place, he was unable to give the 
information to the Police at Tiruppur, The 
Village Munsif forwardedzthe complaint to 
the Sub -Inspector of Police, Udumalpet, 
who in his turn transmitted it to the Sub- 
Inspector, Tiruppur. The latter officer 
investigated the case and arrived at the 
conclusion that no theft had leen com- 
information given 
was false. Under s.:173, Cr. P. C. he sent 
a report of the investigation to the Magis- 
trate of Palladam who also arrived at the 
conclusion that the case was false. There- 
upon the Police Sub-Inspector of Udumal- 
pet filed a charge sheet before the Sub- 
Magistrate of Udumalpet charging the 
accused with giving false information to a 
public servant under s. 182, Indian Penal 
Code. The Sub-Magistrate addressed a com- 
munication dated, 8th November, 1923 *to 
the Sub-Divisional Magistrate of Pollachi 


- wherein the facts as stated above and the 


contention of the accused's Pleader were set 
forth. The communieation contains the fol- 
lowing paragraph :— 

“Wurther the language ofs. 182, Indian 
Penal Code, clearly points to the fact that I 
have no jurisdiction to try the case. For 
theSub-Inspector at Udumalpet could hot 
investigate the case even if he had a mind 
Therefore, he is not the public ser- 
vant, Concerned contemplated i in ute section 


if you agree us me,I ataia the case® 


may be transferred to the Stationary Sub- 
The re- 
cords are herewith submitted as noted in the 


. margin". 


The Sub- Divisional Officer made an en- 
dorsement dated 18th November 1923 which 


_ condludes thus :— 


“Under the circumstances the only thing 
that ean be done is, 1 think, for you to re- 
turn the charge sheet to the Police with an 


‘endorsement to the effect that you gan take 


cognizance of the case only on the compleint 
of ‘the public servant concerned, It will be 
then forthe Police to arrange to have a com- 


= 


gg Pun e 


' before a Court having jurisdiction.” 


- On receipt of this answer the Sub-Magis- - 


trate of Udumalpet passed the following 
order :— 

-*Retfirned to the Inspector of Police of 
Udumalpét. The offence will be taken cog- 
nizance of .only on the complaint of the 
publie servant concerned". - 

: Notwithstanding the fact that the com- 
plaint had thus. been .returned, the Sub- 
Inspeetor of Udumalpet approached. the 
Sub-Divisional Officer directly with a com- 


. plaint similar to the one that was disposed 


‘ference; 


otcasion he made a certain order. 


-with the point. 


of by the order to whichI have made re- 


thereupon made the following endorsement 
on the complaint :—. 

“Taker? on file under s.. 182, Indian Penal 
Gode, and transferred-to the Sub- "Magistrate, 
Udumalpet, for disposal according to law." 

This endorsement. béars the date llth 
January 1924. Thus we find that the com- 


"plaint. which was once directed to be return- 
“ed, by the Stationary Sub-Magistrate of 


Udumalpet has-come back to him: through 
his superior officer, the Sub-Divisional 
Magistrate. The Stationary Sub-Magistrate 
was s evidently perplexéd as regards how he 
should act in this matter. On the previous 


complainant is the self same Sub-Inspector 
of Udumalpet who, the Sub-Magistrate had 


already decided was not entitled to prefer 


the complaint. At this stage he seems to 
have had an interview with the Sub-Divi- 
sional Magistrate, and then we find the fol- 
lowing comimunication passing from the 
Syb- -Magistrate to the Sub-Divisional Magis- 
trate dated 6th February 1924 .— 

“As per your oral orders with regards to 
the proseeution of Sami Goundan under 
s. 182, Indian Penal Code, I beg to submit 
herewith the records in C.-C. No. 70 of 
1924 on the file of my Court". * 

“The Pleader for the accused applied for 
an adjournment for a month with a view- to 
get.orders on some law points involved in 
the case. JI have adjourned the case to 10th 
March 1924". The Sub-Divisional-Magistrate 
takes upon himself the responsibility of ad- 


vising the Trial Magistrate; and his direction- 
-is embodied i in the following order :— 


“Returned to the Stationary Sub-Magis- 
trate. The Queen -v. Periannan: (1) deals 


nét apply, where the public servant is 
only competent to pass on the information, 


I n Té SAMI GOUNDAN, 
‘plaint laid by the public, servant concerhed: 


The Sub-Divisional Magistrate - 


The 'i 


It says that s. 182 does e 


Tf you can get. the test of the ruling you can | 
-look it up.” 

It is at-this Smeu that Mr. K. S. Jayat 
rama Iyer, on behalf of the accused,. has 
asked me to intervene and stop further pro- 
ceedings, _ I do not think a case has- been 
‘made out for my interference. 

The.course adopted by the Trial Magis 
trateas wellas the Sub-Divisional. Magis- 
trate is no doubt thoroughly unjustifiable. 
From a conviction by the Sub-Magistrate 
an appeal lies to the Sub-Divisional Magis- 
trate. [tis extraordinary that the Trial 


. Magistrate should ‘have chosen to consult 
the Appellate Magistrate, and it is equally ' 


extraordinary that the latter should have 
given advice on the matter. These acts are 
extremely irregular, and, in the interests 
of the administration of justice, it is 


- hoped that there is no precedent for the, 


very strange course these proceedings have 
taken. All this is perfectly true. But 


why should I assume that the Magistrate is = 


now going to decide wrongly-? ` ‘And if he 
holds that he has jurisdiction and the 
order turns out to be wrong, then the 
accused has his usual remedy. I am not 
at present concerned with the very grave 
irregularities these proceedings have dis- 
elosed.. The, only question that now arises 
‘is:—Has acase been made out for the 
intervention of the High Court sab this 
.Stage ? The Trial Magistrate is bound to 
give a decision on the ‘points raised before 
‘him and [ do not see why, I should usurp 
his function and take upon myself the duty 
of deciding the question which ought to be 
decided by the Magistrate. 
least doubt that the Hégh Court ean quagh 
proceedings at any stage on a proper case 
being made out. I have reviewed the 
subject : ‘at some length in à judgment I 
“recently pronounced and I do not think 
any useful purpose will be served -by my 
covering the same ground again. In the 
present case, Lam not satisfied that it is 
necessary to interfere at this stage in 


. revision. I, therefore, dismiss this petition. 


. V. N. V. Petitión dismissed. 


(1) S 211; 1 Weir, pq 2 Weir Tb 1 Ind. 
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* OUDH JUDICIAL COMMIS- 
SIONER'S COURT. í 
CRIMINAL REFERENCE No. 4 or 1923. 
February 27, 1923. ` 
Present :—Pandit Kanhaiya Lal, J. C. 
AHMAD HUSAIN-—COMPLAINANT—- 
APPLIOANT 


: versus 
Musammat RAHIMAN-——AocUsED—OPPOSITE 


Me PARTY. .. 

Criminal Procedure Code (Act V of 1808), ss. 87, 
195, 407 (2)—Bench of. Honorary Magistrates with 
Second Class powers—Order granting sanction— Appeal 
when lies. Pe NP : 

_ An appeal against an order granting sanction to 

prosecute passed, by a Bench of Honorary Magistrates 

‘exercising the powers of a Magistrate of Second Class ` 
lies to the Distriét Magistrate to whom the Bench of 

Honorary Magistrates is subordinate: 

Sadhu Lal v. Ram Churn Pasi, 30 C. 391; 7 C. W. 
N. 114 and Eroma Variar v. Emperor, 96 M. 656; 2 
Weir 202, followed. , i 

Reference made by the Sessions Judge, 
Lucknow. : ' 

Mr. Muhammad Yusuf Ali, for the Com- 
-~ plainant. ^" . SO oe 

Messrs. C. C. Chatterji and Iqbal Narain, 

for the Accused. 


JUDGMENT .—This is a Reference by 
: the Sessions Judge of Lucknow in a case 
in which the sanction granted by a Bench of 
Honorary Magistrates exercising the powers 
of a Magistrate of the Second Class was re-. 
voked by the City Magistrate of Lucknow. 
By Notification No. 4818-VI-353 of the 3rd 
December 1921, Munshi. Mehammad Shafi 
Khan has been invested with the power to 
hear appeals from orders and convictions’ by 
: Magistrates of the Second and Third Classes . 
under s. 407 (2) read with s. 37 ofthe Cr. P.. 
C. The conferment of that power does not 
exclude the jurisdiction of the District Magis- 
trate to entertain and hear those appeals, 
though by a special order the District 
Magistrate has directed Munshi Muhammad 
Shafi Khan the City Magistrate, to receive 
and hear the same. 
' The question for consideration here is 
whether for the purposes of s. 195, cl. (7) 
.of the Code an appeal from the decision 
of a Bench of Honorary Magistrates, exer- 
, eising Second or Third Class powers, was to 
be de»med ordinarily" to lie to the District 
-Magistrate, or to Munshi Muhammad 
Shafi Khan, who was empowered to receive 
and hear them., The power of the latter 
officer is obviously.an extraordinary power, 
which he has derived from a particular 
Notification and order, The ordinary power 


. CH è 
e 
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39 
is vested in the District Magistrate; and as 


, held in Sadhu Lall v Ram Churn Pasi (1) 
: and Eroma Variar v. Emperor (2) an appeal 
from an order under s. 195 of the Cr. P. C. 


should, therefore, be heard by the District 
Magisfrate to whom the Bench of 'Henorary 
Mogistrates is subordinate. Sections 405 and 
486 of the Code similarly lay down that in 
certain cases a person aggrieved*by an order 
of the kind thereinreferred to may appeal to 


.the Court, to which appeals, ordinarily lie 


from the orders of the Court, which passed 
the order in question. There would be no 
object in limiting the jurisdiction to the 
Court to which the appeals would 


“ordinarily” lie, if such cases could be 


heard even by a Court or officer in which 
or -in whom such jurisdiction. is by 
special order temporarily or otherwise 
vested. The power conferred on a Subordj- 
nate Judge to hear an appeal from the 
decision of a Munsif under s. 18, cl. (3), 
of the Oudh Civil Courts Act (XIII of 1879) 
or s. 2], cl. (4); of the Bengal and Assam 
Civil Courts -Act (XII of 1887) bears no 
analogy to the present case, because where 
such a power is conferred on a Subordinate 
Judgé the power is exclusive and the appeals 
can be preferred only in the Court of the Sub- 
ordináte Judge and not elsewhere. Section 
407,cl. (2),ofthe old Cr.P.C. similarly direet- 
ed that where such powers were conferred on 
& Magistrate of the Second or Third Class, 
an appeal from an order or sentence passed 
by him shall be preferred to such Magistrate. 
But by the present Cr. P. C. the word 
"shall" has been replaced by the word 
“may” ; and the jurisdiction of the District 
Magistrate to hear such appeals has been 
maintained intact. Theappeal in. question 
ought, therefore, to have been preferred to 
the District Magistrate, to whom appeals 
“ordinarily” lie from the decisi@n of the 
Magistrates of the Second and Third Class, 
as distinguished from the extraordinaryo 
jurisdiction conferred on a particular Magis» 
trate by the notification aforesaid. 

The order of the learned City Magistrate 
is, therefore, set aside ard the appeal trans- 
ferred for disposal to the‘ District Magis- 


: trate, Lucknow, where it ought to have 


beet filed in the manner provided by law. 
K.8. D. ' Order sel aside, 
(1) 30 0. 394; 7 C. W. N. 114, 
(2) 26 M. 656; 2 Weir. 202, 


40. 


. PATNA HIGH COURT. 
` CRIMINAL Revision No. 157 or 1923. 
May 2, 1923. | 
_ Present;—Justice Sir John Bucknisl, Kr.. 
` GASADHAR MULL MARWARIAND . 
f OTHERS— PETITIONERS : 


] d ve VETSUS à 

THAKUR SINGH AND orHERS—OPPOSITE 

E PARTY. f 

Criminal Procedure Code (Act V of 1898), s. 145; 
proceedings under—Numerous claimants for possession 
—Joint trial, legality of.” : 

There is nothing to prevent a Magistrate from 
joining together nümerous claims for possession in 
proceedings under s. 145 of the Or. P. C. and dealing 
with the matter at óne hearing. [p. 40, col. 2. ! 

Tlie only objection which can really be taken to such 
a course is, if it can be shown, that the objector is 
adversely prejudiced by such proceeding. [ibid.] 

e 


. Criminal revision from an ‘order of the 
Deputy Magistrate,. Purnea, dated the 29th 
January 1923, ` ; i 
` Mr. K. B. Dutt, for the Petitioners. 

The Hon'ble Mr. Hasan Imam, for the 
Opposite Party. l : 


JUDGMENT.—This is an application 
in criminal revisional jurisdiction üsking 
that an order, made by the Deputy Magis- 
trate of Purnea on the 29th January last, 
should be set aside. Proceedings were 
initiated as the. result of a Police report 
between two sets of persons both of whom 
claimed' a large area of somewhat over 300 
bighas in extent of land which is apparently 
‘situated in the domain of, the Maharaja of 
Darbhanga, The first party who are the 
respondents here claim’ to be in possession 
‘as tenants of the Raj from long past, the 
sesond party who are the applicants here, 
claim to have recently been settled on the 
land by the Raj and to be in possession 
thereof. e Subsequently the Managerof the 
Darbhanga Raj was added as the third 
e Party; and, in this application, he adopted 
the: arguments which have been so ably 
placed before me by the' learned Counsel 
who appears on behalfof the applicants. 
Now; the position was, as is often the case 
in these matters, a somewhat complicated 
one, for not only were the lands not co- 
terminus, but they were divided into*ome 
.23 different plots. They were not apparently 
claimed jointly or as a whole by-all of the 
eight parties of the first party; but each 


party appears, so far as I can gather from: 


a written statements, to have laid claim 
to be in possession .of certain of these plots. 
One plot, in deed No; 7, it is common 
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ground, was not claimed: at:all. "Now, the 
matter might, of course, quite well have 


` been dealt with in several different proceed- 


ings, that isto say, in proceedings in which 
one person claiming possession of a- specific 
piece of property might have been joined 
as the first party and another person also 


claiming possession of that piece of property . ` 
‘might have been joined as the second party. 


But the Magistrate did not adopt such a 
course although, ds was pointed out by an 


officer who was‘deptited to make a report 


upon the possession ofthe land, it prob- 
ably would have been more convenient had 


.he doneso. There is, however, ib is quite 
clear, nothing to prevent a Magistrate from 


joining numerous claims of this description 
together and in dealing with the matter at 
one hearing. Theonly objection which can 
really be taken to such a course is, ifit can ` 
be shown, that the objector is adversely - 
prejudiced by such proceeding. Now in 
this case, the Magistrate went into: the 
matter very carefully and he came to thé 
conclusion, a conclusion which I may Say 
is not and could not well be challenged 
here,.that the second party was not in pos-. 
session at all of any of the lands in dispute 
and that the first party was. The objection 
which is put forward to the order by the 
second party (the applicants here) i8 that 


ihe Magistrate does not, in his judgment, 


state which ofthe first party iá actually, 
according to leis finding, in possession. of 
which part of the property in dispute, It is. 
suggested by the learned Counsel who ap- - 


. pears on behalf. of the respondents (the 


first party liere)-that itymay be said that 
those details may be inferred as being. in- 
cluded in the Magistrate's decision by 
reference to the written statements which. 
have. been filed. But what I thinkis a more 
‘cogent argument than that is that, so far as 
the second party is concerned, the allocation 
to the individuals of the first party of the 
different pieces of land does not appear to 
me to be a matter of any concerhor moment. 
So farasthe applicants are concerned the 
résult of the Magistrate’s decision is simply 
that he has found that they “are in posses- 
sion. So far as the first party are concerned 


-as between the parties thereto, the question 


of which piece of the property in dispute , 
isin the possession of which of them isa. 
matter which concerns themselves and not 


- ‘one which immediately im these- proceed- : 


ings in any’ way concerns now .the-second 
party. Under those circumstances although 


[B5 L 0, 1025] .. 


I hust admit that I think ií would have 
keen more workmanlike in his judgment to 
have given clearly the limits of the pieces 
of the property and the persons in whose 
possession the Magistrate actually found 
those pieces of property to lie, I do not 
think that I can say that the order as it 
stands is without jurisdiction and I must, 
therefore, decline to interfere. 

With regard to plot No. 7 it is agreed by 
both parties that this plót was not claim- 
ed by either party and ‘ought not, to 
have been included in- the proceedings. 
So far, therefore, as this plot is concerned, 
the order will be modified by Gelung it 
therefrom. 


K. 8. D, Order noiet, 


ALLAHABAD HIGH COURT. 
CRIMINAL RzrERENCE No. 392 or 1923. 
. July 94, 1923. . 
| Present:[—Mr. Justice Walsh. - 
NIHAL MUHAMMAD-—APPLICANT ` 
"versus 
EMPEROR—Orrosrms PaRTY. 

U. P Municipalities Act (II of 1916), s. 178— 
Alteration in building, scope of—Raising wall above 
prescribed. height—Penalties, when should be inflicted. 

The expressioà “an alteration in a building" in 8.178, 
Ù. P. Municipalities Act, includes a put of süch build- 
ing.- [p. 41, col. 2. 

To raise à wall above the preser ibed height of the 
building is clearly within the mischief aimed at by 
5. 178, U.P A Municipalities Act. [ibid.] 

Penalties must be provided and penalty sections 
must be used for bad cases where the individual has 
bean contumacious ande has palpably acted mala fide. 
But the.penalty is only intended in terrorem and not 
to be used vindietively for technicaloficnees. [p. 41, 
“col. 2; p. 42, col. L] 

Reference made by the Sessions J udge, 
Saharanpur. 


JUDGMENT. —In dealing with this 


Reference I am even, more handicapped, 


than was the learned J udge, Itis really a 
question of fact.” To some extent it is a 
question for. experts. These questions of 


whether buildings correspond with sanc- _ 


tioned plans, many af which are not too 


precise or accurate in- detail, are sometimes . 
very difficult and require expert evidence ` 


. and explanation, and L am practically with- 
out any. materia] at all. It is impossible 
to decide between .the respective merits 
and opinions of» thé Sessions J udge an 
the Magistrate respectively in this case, in 
a discussion of plans and erections neither 


materials, before me, 
“person in question, Nihal Muhammad, either 


„under the best expert opinion, 
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-of which I have seen, "on three points of 
principle I can express my opinion. A 


. Municipality taking proceedings for a 


penalty, under this Act, ought to make its 
sanction and orders or conditions’ fer new 
buildings or erections so conspicuously clear 
as -to leave-no room for controversy. If 
ina pafticular case before me ag a Magis- 
trate they failed to do so, I should dismiss 
the complaint. Secondly, the learned Judge 
i$ quite right, and the Magistrate should 
never have allowed the case to proceed 


. before him without the production of the 


Municipal file. On the other hand I agree 


‘with the Magistrate that to erect a wall, 


which for this purpose must be part of a 
pbuilding and, therefore, a building within 
the meaning of the section quoted by the 
learned Judge, is, in my opinion, a materia] 
alteration. I think that the expression “an 
alteration in a building" in s. 178, sub-s, (3) 
must include à part of such building. The 
definition in s. 214 ofa part of a building 
lays down what is to be read into this 
expression when itis used. But itis not 
inconsistent with a wall supplementary to 
or accessary to a verandah or balcony or 


“house or other larger building, being in 


itself a building within the meaning of 
s. 178. 'Toraise a wall above the prescrila- 
ed height of the building as provided by 
the section, would clearly be within the 
mischief aimed at by the section, and to 
say that it was only part of the büilding, 

when it wasthe only thing the raising of 
which mattered to anybody, and therefore, 
eould not be dealt with, under the section, 
would reduce these provisions, which are 
made for the public interest, to an absuitli- 
iy. Using the best judgment I can on the 
it seems that the 


rightly or wrongly did attempt technical 
breaches. eOn the other hand Pagree with e 
the Sessions Judge that the extent of his. 
breach is very indistinctly made out. In 
questions of building plans, breaches of 
sanction and conduct in excess of rights 
conferred by or permitted" bya publie 


‘authority, the object is to enable the publie 


authority to control streets and buildings 
and it is 
not so important to inflict a fine upon the 
person who has committed a breach as it 
is to compel him to put his building back 
in accordance with the plan as santtioned. 
Penalties must be provided and penalty 
sections must be used for bad cases where 
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the individual has been contumacious and 
has palpably acted mala- fide. But the 
. penalty is only intended in terrorem and 
not to be used vindictively for technical 
offences. It seems to me, therefore, that 
the justice of the case will be met in this 
way. Tereduce the penalty from Rs. 100 
‘to Rs. 5, and I return the case to the 
Magistraté through the Sessions’ Judge 
with the intimation that this order has been 
passed without prejudice to the right of 
the Municipality, if ‘so advised, to take 
such steps as are open to it under the Act 
to compel Nihal Muhammad to put his 
building into conformity with the plan 


originally sanctioned. I regret that I am: 


unable on this latter point to express a 
more definite opinion. I have had no legal 
assistange and I do-not know whether the 
Act enables the Municipality to pull down 
the building or alter anything which has 
been erected in breach of the sanction. 


Such a power certainly exists under the . l 


Public Health. Act and Metropolis Act in 
. England, and I suspect that it. must have 
been provided somewhere in India. . 

K. 8. D. Sentence reduced; 

i Case remanded. 


——— ` o 


MADRAS HIGH COURT. 
< (ORrIMINAL Revision PETITION No. 389 
or 1924), 
. -CRIMINAL REVISION Case No. 472 or 1924. 
July 24, 1924. . 
KA esent:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice. 

In re CHANLET-—AccuUsED—PETITIONER, 
, Criminal Procedure Code (Act. V of: 1898), s. 841— 
Statements of witnesses at inquest inquiry—Accused's 


right to copies. 
‘e An accused Person may be given copies of state- 


ments made by witnesses atthe inquest inquiry. If- 


the record of the inquest proceedings is in the cus- 
tody of the Court, the Magistrate may allow certified 
copies to be givenon the application of the accused's 
Vakil. If the inquest reportis not in Court, the 
Magistrate has power under s. 94, Cr. P. O., 
for it to be produced by the Police. : 
Petition, under ss. 435° and 439 of the 
Cr. P. O., 1898, praying the High Court -to 
revise the order, dated the. 2nd July 1924, 
of the Court of the Chief Presidency Magis- 
trate, Egmore, Madras, refusing copies of 
- the stat&ments of witnesses at the inquest 
- made in Calender No. 7981 of 1924; 


to, call 


hd . 
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Messrs. K. U. Shama Rao and A.S. N ata- 
rajan, for the Petitioner, 

. The Crown Prosecutor, for the Groan 

ORDER.—There is no objection what- 
ever to the accused being. granted a copy 
of the statements made by witnesses at the 
inquest inquiry; and if the record of the 
inquest proceedings was in the custody of 
the Court, the Magistrate should have allow- 
ed certified copies to be given upon the ` 
applieation of the accused's. Vakil. If the 
inquest report was not in thé Court; the 
Magistrate had power unders. 94 of the 
Cr. P. C. to call for it to be produced by the 
Police. . 

The Chief Presidency Magistrate will take 
back the a ya and pus the necessary, 
orders. 


V. N, V, Petition granted, 


N. H. 


- PATNA HIGH COURT. 
OrIMINAL REVISION No. 194 or 1924, 
April 30, 1924, 

Present :-—Mr. Justice Adami and 
Mr. Justice Sir John Bucknill, Kr, 
 CHHEDI. SINGH—Accusep—Arrricants 
versus 

EMPEROR-— OPPOSITE PARTY, 

Criminal Procedure Code Act (V of 1898 as amended 
by Act XVIII of 1923), s. 106—Security for keeping 
peace —Order, when can bé passed. d 

No order can bo passed under s. 106 of the Cr. P. 
C., 1898, as amended in 1923, where the only section 


- under which the aceused are convicted is a section of 


the Penal Code which is read jvith s. 149 of the Code. ` 
[p. 43, col. 1.] 

Criminal revision from an order’ of the 
District Magistrate, Shahabad, dated the 
21st February; 1924, -arming that of the 
Sub-Deputy Magistrate, Bhabhua, Second 
Class; dated the 94th J anuary, 1924. 

Mr. 'Gour Chandra Pal, for the Applicants. 

Mr. Muhammad Yusuf, for the Rosie 


Party. 
J UDGMENT. 

Adami, J.—The five petitioners have 
beén:sentenced undey section 325 read with 
section 149, Penal Code, to six weeks' rigo- 
rous imprisonment. each and to a fine "of 
Rs. 50; they have also been bound down 
under s. 106, Cr. P. C., to keep the peace for 
a year. 

* The case proved Apake these petitioners 
and found by the lower Courts is that they 
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ware cutting the crop of one Raghunandan - 
Singh and when he went to protest they 
beat him and Deonandan and caused many . 
injuries on the bodies of these two persons. 

The petitioners have been found guilty: 
on the facts by both the Courts below. The 
only questions that arise before us now are 
with regard to the order passed’ under &. 106, 
Cr. P. C., and with regard to the punishment 
imposed on the petitioners. 
^. With regard to the order’ under s. 106 it 
is quite clear that it cannot be upheld. The 
amendment to s. 106 by Act XVIIIof 1923 
has made an order under s. 106 impossible 
where the only section under which the ac- 
cused are convicted is à section of the Penal. 
Code which is read with s. 149. The am- 
endment is not very happily worded for it 
speaks of an offence punishable under s. 149. 
Now no offence is. punishable under s. 149 
alone: there. must be some substantive 
offence charged to be read with s. 149. 

In the present case the petitioners were 
convicted under s. 325 read with s, 149, and 
under s. 106, as it now stands, an‘order 
cannot be passed against them under that 
section. e . 

With regard to the sentence, considering 
the number ofinjuries and their severity, 
caused by the unlawful assembly on the 
persons of Raghunandan and Deonandan, 
the sentence of six weeks' rigorous imprison- 
ment and a fine of Rs.50 each is not too 
severe even though most of the petitioners 
are members of one family. * 

The result is that the order passed under 
the provisions of s. 106, Cr. P. C., must be 
set aside but the conviction and sentences 
passed under s; 32%read with s. 149, Penal 
Code, must be upheld. 

Bucknill, J.—I agree. 


N 


K. S.D. Order modified l 


RANGOON HIGH COURT. 
URIMINAL MISCELLANEOUS APPLICATION No. 1 
: oF 1924. 

July 18, 1924, 
Present :—Mr. Justice Duckworth, 
H. M, BOUDVILLE-—APPLICANT 


versus 
EMPEROR—OprosiTe Party. | - 
Criminal Procedure Code (Act V of 1898 as amend- 
ed by Act XVIII of 1988), s. 497, scope of—Bail ig 
non-bailable cases— Magistrate, powers of —High Court, 
diseretion of. ^ d 
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. Section 497 of the Cr. P. C., 1808, as amended in 

1923, tends to limit rather than enlarge the powers 

of Magistrates in granting bail in non-bailable cases. 
- [p. 43, col. 2.] 

G. W. Henderson v. Emperor, 19 Ind. Cas. 171; 6 
nom R.972; 6 Bur. L. T. 73; 14 Cr. L. J. 171, refer- 
re Q. t * 

The High Court, however, is not limited within the 
bounds of s. 497, Cr. P. C., and has absolute discretion 
in the matter, but it ia bound to follow the general law 
as a rule, and not to depart from it, except under very 
special circumstances, especially so in the initial 
stages of a case. [p. 43, col. 2; p. 44, col. 1.] 

4 Application for bail. . 

Mr. Aiyangar, for the Applicant. 

Mr. Lutter, for the Crown. 

JUDGMENT.—This is an application 
for bail, pending his trial before the Ses- 
sions Court, Mandalay, on three charges 
under s. 409, Indian Penal Code, by the 
applicant, H. M. Boudville. 

He is an Anglo-Indian, aged 53. ° 

He alleges that he is sickly, as he suffer’ 
from Asthma, but there is not even an 
affidavit to this effect, and the fact is not 
admitted by the Crown. 

' There is evidence, which, if believed, 
would warrant his conviction. This is clear 
from the committal proceedings. 

It would be improper for this Court to 
express any further opinion upon the 
merits. 

The offences, with which Boudville js 
charged are punishable with transportation 
for life, and s. 497, Cr. P. C. must be read, 
as amended in 1923. 

The ease of G. W. Henderson v. Emperor 
(1) must be referred to. It is true that that 
decision -was based on the unamended 
8s, 497 and 498, Cr. P. ©., but, the principles 
there laid down by Sir Charles Fox, C. J., 
still appear to me to hold good. In fact, éhe 
amended s. 497 seems to me, in the case of 
. offences punishable with transportation for 
Jife and death, to limit, rather than 
.enlarge, the powers of Magistrates in grant- 
ing bail ia non-bailable cases. The prin-, 
ciple enunciated by Sir Charles Fox is that, 
in deciding questions of granting bail to 
persons accused of non-bailable offences, 
Magistrates must follow the provisions of 
s. 497, Cr. P. C; 1898. But. à High Court 
is not limited within the bounds .of that 
sectéon. It has absolute discretion in the 
matter. As-however, the Legislature has 
placed the. initial stage of dealing with 
crimes with Magistrates, and having, in. 
effect, enacted that persons accused of non- 
` (1) 19 Ind. Cas. 171; 6 L. B. R. 172; 6 Bur. W. 
13; 14 Cr. Lid. 111. 
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bailable offences shall bé detained in 
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custody, except when there are, in the. 


Oopinion.of the Magistrate dealing with the 


"ease; no reasonable grounds for believing. 


that dhe accused has committed tfe offence 
charged against- him, a High Court is 
"bound to follow the general lawasa rule, 


. and not*to depart from it, except under 
. very special circumstances, especially so in 


the initial stages of a case. Here the Com- 
mitting Magistrate, in committing Boudville 
to stand his trial, hás strongly expressed 
his opinion that there are reasonable 
grounds for believing in his guilt. The 
learned Sessions Judge has also, for reasons 
given in his- order, dated July 6th, 1924, 
rejected an application for bail. There are 
quarters in the Mandalay Central Jail set 


, apart for European prisoners.: There is no 


`" proof that applicant's health will suffer from 


custody. The case does not, appear to be 
one in which his Pleader will require careful 
instructions about accounts. I See no 
special reasons for granting bail —— 
The application is, therefore, dismissed. 
K. 8, D. Application dismissed. 
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e ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No..201 or 1922. 
i June 29, 1922. . 
Present:—-Justice Mr. Lindsay. | 
RAM SINGH.—A c0USED— PETITIONER 
VETSUS ; 
: EMPEROR—OpposiTE PARTY. 
-© Penal. Code (Act XLV of 1860), ss. 224, 823—Assault- 
ing Police Constable—Accused not in lawful custody—- 
rivate defence, right of.: : "A 
eri erson assaulted a constable who had 
wrongfully arrested him, in order to effect his escape, 
and it did not appear that the constable was acting 
in ‘good gaith under colour of his office: - , 
. Held, that the constable was guilty of wrongful 
confinoment and as against him the accused was 
entitled to tlf right ot private defence E 
Criminal revision from an order of the 
Sessions Judge, Moradabad, dated the 3rd 


May 1922. . . - - 
"Mr. Nihal Chand, for the Appellant. 


` . -The Assistánt. Government Advocate, for 
. the Crown: . < $ 
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lawfulcustody. He has, therefore, acqu?tted 
him of the offence under s. 224 of the Indian 
Penal Code, but has convicted him under 
s. 323 of the Indian Penal Code of the 
offence of assaulting the constable who 
arrested him. 3 

The story which was told regarding this 

arrest was that the constable had been de- 
puted, by the Station Officer to arrest Ram 
Singh in connection with a charge of 
daeoity. "The" learned Sessions Judge's 
finding is that it is not proved that the 
Station Officer did depute this constable for: 
this purpose, He did not believe the state- ` 
ment of the Station Officer in this respect. 
. It is argued, therefore, that the learned 
Judge ought not “to have convicted Ram 
Singh under s. 323 but ought to have given . 
pm the full benefit of the order of acquit- 
tal. > : 

“It seems to me that the learned Sessions’ 
Judge's finding that Ram Singh was not in 
lawful custody is correct. It follows, there- 
fore, that the constable was guilty of the 
offence of wrongful confinement and ob- 
viously as against him Ram Sjngh would be 
entitled to right of private defence. On the, 
other hand the .learned Assistant Govern- 
ment Advocate referred me tos. 99 of the 
Code, but here I think the findings of the 
Judge prevent my coming to the conclusion 
that the constable was acting in good 
faith under colour of his office. I allow 
the application, therefore, and get aside the 


. conviction and sentence under s: 323. The 


JUDGMENT. It appears that she ap- 


plicant Ram: Singh was convicted in the 
Court of a. Magistrate of. an offence under 
s. 994 of the Indian Penal Code, that is 
to say, the offence of escaping from lawful 
custody. f 


The finding of the learned Sessions Judge ` 
in appeal is -that Ram Singh was not in. immorality—Common 4nteresi— Privilege. 
a s a 


s 


accused Ram Singh is acquitted and releas- 
ed. : 


K; 8S. D. ; Application allowed. 





MADRAS HIGH COURT. . 
ORIMINAL Revision Casg No. 510 
a oF 1923. : 
(CRIMINAL Revision PETITION No, 402 
- : or 1923) ` 
January 15, 1924. 
. . Present :—M't. Justice Odgers. > 
: SANKAMMA-—-COMPLAINANT— 
à PETITIONER - 
` 2 versus i 
' GOVINDA CHETTY —AccusEp--—- 
a - RESPONDENT. ` : 
- Penal Code (XLV of 1600), s. 500, Excepticn, 9— 
Defamation—Lawyer s reply motice—Allegations of 


e 
e 


+ P > 
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The complainant. served a lawyers notice on the 
accused, her deceased husband's nephew, ehargiug 
hirg with theft and criminal breach of trust with 
regard to propertiés left by her deceased husband 
and threatening him with civil and criminal proceed- 
ings. The accused in réply to the notice sent a 
letter, also through his lawyer, alleging -that the 
complainant was living an adùlterous life, that her 
daughter was not born to her husband, that she had 
been discarded by him during his lifetime and that 
she had lost all right to his property. He also set 
up a Will by the deceased in his favour in which the 
testator had stated that there was none to protect 
him. Ona charge of defamation* 

Held, (1) that there was a matter of common 
interest between the complainant and the accused 
relating to the title to property left by the deceased 
giving rise to qualified privilege ; [p. 46, col. 1.] 

(2) that there was no malice or want of bona fides 
or presence of improper motive in the accused when 
te gaye instructions to his Vakil to write the letter; 

ibid. - 

(3) that the matter fell within Exception 9 to s. 499, 
Penal Code, and was not defamatory. [ibid.] : 


Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Courtto revise 
the judgment of the Court of the Third Pre- 
sidency Magistrate, George Town, dated 9th 
July 1923 in-C. C. No. 3019 of 1923. | 

Mr. A. Venkatrayaliah, for the Petitioner. 

Mr. O. Thavikachalam Chettiar, for the 
Respondent, . : 

. ORDER.—This is arevision against the 


- acquittal of one Govinda Chetty against. 


whom one Sankamma made a complaint 
under s, 500, Indian Penal Code. 
plained that Govinda Chetty had defamed 
her by certain allegations made in a letter 
. written by Mr. T. 8. Rajagopala Iyer, High 
Court Vakil,on his instructions on the 30th 
November, 1922. It is not necessary to set 
out the letter at length, but the allegations 
of defamation shortlyeare, (1) that she was 
living an adulterous life, (2) that she was 
discarded by her deceased -husband owing 
io her conduct, (3) that her daughter was 


notthe daughter of her husband, (4) that she . 


had never lived with the deceased for 
about 25 years. The learned Magistrate 
came to the cowclusion on hearing the evi- 
dence that the matter fell within Exception 


9 to s. 499, Indian Penal Code and discharg-_ 


ed the accused. : 

I have heard the criminal reyision case 
and it has been strongly urged before me 
. that the Exception .does-not apply, in that 
‘the expressions contained .in the letter 
which I have, referred to are altogether 
too strong for the occasion ; that is to say, 
that if there is any, qualified privilege at- 
tached to the letter at all, that privilege 


_ has, as the law says, been exceeded by ex- 


3 . 
e 
1 


She com- ' 
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press malice on the part of the accused, and 
the question I have gotto decide is who- 
ther that is so or not? Theaccused began, 
to justifiy his letter by trying to prove 
that his allegations were true, but fer, one 
reason or another he abandoned that course 
and sought refuge no" doubt on good 
advice in Exception 9 which is semetimes 
referred to in the English books as matters 
affecting the common interest of both the 
complainant and the accused* and hence 
giving rise to a qualified privilege. Thére 
are serveral points to notice about the 
present petition. The first is that the alleg- 
ed defamatory letter was written in reply 
to a letter of Mr. V. Visvanatha Sastri, High 
Court Vakil, on behalf of the widow 
Sunkamma. There is no doubt that at the 
date of the deceased Sankaralingam Chetty’s 
death, she was not living with: him, and ° 
I am disposed to think that she had not 
been living with him for a very consider- 
able time. It is pointed out that in a depo- 
sition given by her husband in 1906 he said 
that she had obtained maintenance against 
him and had put him in jail because he 
failed to carry out the orderof the Court. 
But he also deposed that that took place 8 
or 10 years before 1906 and that after that 
they had lived happily. Of course 1906 iS 
a long time ago, and itis perfectly cer- 
tain that not only was the widow not liy- 
ing with ber husband at the time of his 
death but she did not attend the karuman- 
tharam ceremony to which the learned 
Magistrate refers as being highly significant 
of the terms on which the deceased and his 


- wife were. There is evidence that the neigh- 


bours of the deceased thought or had 
reason to believe that she had left him 
sometime ago. In 1917 by Ex. I the deceased 
executed what he calls a deed of eettle- 
ment in favour ofthe accused who is his 
brother's son. The deceased therein recites 
that he is 70°years old, that he had neither 
female issue nor male issue, and none to pro- 
tecthim,. The letterin question contain- 
ing the defamatory statement was written 
in reply as; statėd to another detter which 
undoubtedly was strong in its language. 
It charges the brother’ssons among whom 
is the accused with being guilty of theft 
and criminal breach of trust with regard 


` to'the properties left by the deceased. The 


letter concludes by saying that the widow 
ewill be under the painful necessity qf 
filing civil and criminal proceedings against 
him in respect of the. articles, bonds and 


` 
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` cash without any further notice whatsoever. 
. "That provoked the defamatory letter refer- 


red to, and the question is whether the 
expressjons in that letter are in fagb under 
the efrcumstances of the case, justified or 
not. If will be noticed that the deceased 
having died without any issue, his widow 
would be his heir unless the right to suc; 
cession could be displaced, for instance, by 
establishing, want of chastity, etc.. This 


was very important from the point of view 


of the brother’s son who was propounding 
the Will, Ex. I, left by the deceased, in his 
favour by the deceased by which he was 
consituted his heir ; so that as pointed out 
by Mr, Thanikachellam Chetty for the accus- 
ed hehad a direct interest in putting for- 
ward tleese allegations against the widow 


‘ewhen she. directly raised the allegation 


in the letter of her Vakil that she was entitl- 
ed to all the properties of the deceased as 
being his widow. I must not for a moment 
‘be thought to be approving of the. letters 


. passing between the lawyers couched in 


hi 


. a matt ; : 
complainant and the accused' relating to. 


this kind of langauge. I very strongly de- 
precate it. 


UTTAM CHAND SINGH V. EMPEROR. ` 


Mr. Venkatarayaliah with _ ` 


a P - € 


ae 
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I, therefore, cannot say that in the language 
of the cases the terms employed by the ac- 

eused were much too violent for the occasion 
and circumstances are uttery disproportion- 
ate to the facts nor -can I say that impro- 
per motive were ‚unnecessarily imputed or 
anything of that sort to the widow. I think 
that it was to the accused’s interests to. 
get his case on paper .at the earliest posi- 
sible opportunity in order that when the 
litigation as to the Will came along, it 
should not bé said that he set up these 
allegations against the character of the 
widow at the last minute. I think; there- 
fore, that he was within his rights in caus- 
ing this letter tobe written. I should 
have.added where I was discussing the de- 
volution to the widow ofthe property of 
the deceased. man that of course if the 
daughter was illegitimate she would also 
be debarred from. the- inheritance. For. 
these reasons I think that on the whole the : 
learned Magistrate was right, and the 

criminal revision ease must be dismissed, 

"Cy. NY. Revision dismissed. 


great frankness and most properly admitt- .- 


ed that the learned Vakil who wrote the 
letter under discussion could in no way 
“be held personally responsible, so that the 


case does not fall under the class of cases . . 


which you get in the the English Law where 
a Solicitor writes a letter in terms not 


l ‘necessary to protect the-client's interest 


and has, sometimes been held personal- 
ly responsible: for the defamatory words 


used in it. 


used were all authorised by the clients. As- 
suming, as I think one must, that this was 
of common interest’ between the 


the title to, property left by the deceased, 
the question is, can one under the ejr- 
cumstances of this case impute what we 
call malice or want of bonafides or the 
presence of any improper motive to the ac- 
eused when he gave instructions to write 
.the letter under discussion ? It is admit- 
ted that thereis na previous ill-feeling bə- 
tween the people. Iam not persuaded on 


the evidence that the accused knew that , 


his allegations were untrue. In fact. as far. 
as I can judge from the evidence putting 
‘oneselé in the position of a man writing 
af that time, I am inclined to think that he 


really believed that what he caused to be- 


Written was true in all material particulars. 


- x 


: In this case itis assumed, for , 
- all purposes that the actual expressions 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 554 oF 1923. 

a) O October 9, 1923. , 

" Present:-—Mr, Justice Sulaiman. 
UTTAM CHAND SINGH—AppLicantT - 


versus - 

.  EMPEROR-OfrosrTB PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 107, 
112, 117, 128-—Security proceedings—Strict compliance- 
with law essential —Procedure—Rigorous imprisonment 
in default of security, legality of, : : ` 

The provisions of s. 112 of the Cr. P. O; ought to 
be complied with strictly. [p. 47, col. 1.] ES 

A ease under s. 107,0f. the Cr. P, C, should not be 
treated asa warrant case, [ibid] |. 

- An order directing that “in default of furnishing the 
required security the accused should undergo rigorous 
imprisonment is altogether illegal. [tbid,] 

Criminal Reference made by the District 
Magistrate, Ballia. f 

JUDGMENT.—In ‘this case Uttam 
Chand Singh has been ordered to furnish 
under s, 107 of the Cr, P. C. a bond and | 
two sureties, to. keep the peace for one year 
or in default to undergo rigorous imprison- 


* ment for that period,” - e 


The proceedings in this’ case appear ta 
have been very irregular from the very start. 
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Orfginally a complaint under s. 107 of the Cr. 
P, C. was filed against Uttam Chand Singh 
but it was dismissed. Without any fresh 


complaint, or, any report by the Police, a case - 


under that section was started on the 12th 
of May 1923 under arobkar purporting to 
have been based on, some Police report. No 
. such Police report is on the file, nor is there 


any order in writing setting forth the sub- ' 


stance of the information- received and 
other particulars as required by s. 112 .of 
the Cr, P. C. The provisions: of that sec- 
tion ought to have been complied with 
strictly. : i 

Another irregularity was that although 
under s. 117 (2) of the Code, the enquiry 
should as nearly as practicable ‘have been 
in the manner prescribed for conducting a 
charge and recording evidence in summons 
cases, the case was treated as a warrant 
case, 

The final order directing that in default 
of furnishing the required security the 
accused should undergo rigorous imprison- 
ment for one year was also altogether 


illegal. Sectign 123 (5) most clearly provides ^ 


that imprisonment for failureto give securi- 
ty for keeping the peace shall be simple, 
This provision was fully ignored, it may have 
been under an oversight, 


In view of all these circumstances I set . 


aside the order under s. 107 passed against 
Uttam Chand Singh and direct that securi- 
ties, if furnished, should be camcelled, and 
- the accused, if in jail, should be released. 
K. 8, D, Order set aside. 


7o — 


PRIVY COUNCIL. 
* APPBAL FROM THE CALCUTTA Hicu Covrt, 
- October 23, 1924. 

Present :—Lord Atkinson, Lord Sumner 
and Sir John Edge. 
BARENDRA KUMAR GHOSE— 

: |o APPELLANT. 
versus 


. EMPEROR —RESPONDENT. - 

.Penal Code (Act XLV of 43860), ss. 34, 114, scope 
of--Act done in furtherance of common intention—- 
- All present, whether liable~-Abetment— Presence of 
abettor at - commission of erime-—Criminal trial— 
Appeal to Privy Council—Special leave—Letters Patent 
(CaL) el 41. — . . : - 
Section 34 of the Penal Code deals with the doing 
.of separate acts, similar or fliverse, by several per~ 
sons, if all are done In furtherance of a common 
intention, each personis liable for the result of them 
all, as if he had 


~ 
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done them himself, for "that act’ - 


47 


and “the act" in the latter.part of the section must 
include the whole action covered by "a criminal aci" 
in the first part, because they refer to it. [p. 52, col. 1] 


Section 114 of the Penal Code is-a provision which 
is only br8ught into operation when circumstances 
amounting to abetment of a particular crime have 
first been proved, and then the presence of the accuscd 
at the commission of that crime is proved dn addition. 
The section is evidentiary not punitory. [p. 52, col. 2. 

Abhi Missir v. Lachmi Narain, 27 ©. 560; 4 C. W, 
N. 546; 14 Ind. Dee. (x. &) 372. 

» ` LÀ 

Points not properly raised at the trial are not 
points which, in ordinary circumstances, deserve much 
consideration as grounds for special leave to the Privy 
Council. [p. 49, col. 2.] 

Appeals in criminal matters under cl. 41 of the 
Letters Patent (Caleutta) should not be encouraged 
where no point of law has been raised by the Trial Judge 
nor will an application for special leave to appeal as 
Se Med be granted as a matter of course. [p. 56, 
eol. 1. : 

Obiter.—Cl. 41 of the Letters Patent (Calcutta) is not 
applicable to a case where any point or points of law 
have been reserved for the opinion of the High Court 
by an authority outside the High Court; viz., by the 
Advocate-General of Bengal. 

Appeal from the judgment of the Calcutta 
High Court, dated the 26th September 1923, 
reported as 81 Ind. Cas, 353, 

Messrs. L. De Gruyther K. C. and W., 
Wallach, for the Appellant. 

. Messrs. A. M. Dunne K. C. and 
for the Crown. 
JUDGMENT. 

Lord Sumner.—This was an appeal 
from the High Court of Caleutta brought 
in à criminal matter under "Art, 41 of the 
Letters Patent. The Trial Judge reserved 
no question of law and the case came to 
the High Court on the certificate of the 


K. Brown, 


. Advocate-General of Bengal under Art. 26, 


Objection was taken at their Lordships} 
bar to the competence ‘of this appeal on 
the ground that Art. 41 does not give an 
appeal to their Lordships from the,deter- 
mination of the High Court, unless the 
case came before that Court at thg instance 
of the Trial Judge, Thereupon the appel- 
lant applied in the alternative for special 
leave to appeal. The materials being the 
same in both proceedidgs though the ques- 
tions arising are not identical, their Lord- 
ships ‘were able to decidé the appeal and 
the application together and, in view of the 
gravity aud urgency of the case, they dis- 
pensed with a formal petition for Special 
leave toappeal. After hearing the argu- 
ments, they announced last July the sub- 
Stance of the advice, which they woul 

humbly tender to His Majesty, namely 
that the appeal should be dismissed. At 
the same time their Lordships intimated 


o 


E: 


"give up the money. | Almost immediately 
afterwards they fired pistols at him. He. 
“was hit in two places, in one hand and 


that they were unable to advise that the ap- 
plication for special leave to appeal should 
be granted. Their reasons are as follows: 


On August 3rd, 1923, the Sub- Postmaster 
at Sankaritolla Post Office was gounting. 
mone$ at his table in the hack room, when..- 


sévéral.fnen appeared ab the door which 
leads inta the room from a courtyard, and 
when just inside the door, called on him to 


near the armpit, and-died almost at once. 
Without taking any money the assailants 
fled, separating as they ran. One man, 
though he fired his pistols several times, 


was pursued by a post office assistant and: 
tenacity and. 
. courages and eventually was secured just 


others with commendable 


«ter he had thrown it away. This man 


was the appellant; the others escaped. The 
pistol was at once picked up and was pro- 


duced at the trial. 
There. was evidence for the prosecution, 
such as the J ury was entitled to act upon, 


that three men fired at the Postmaster, of. 


whom’ the appellant was one; that he wore 
distinctive clothes by which he could be 
and was identified; and that while these 


men were just inside the room, another was. 


Visible. from thé; room through the door 
standing close .to the, others: but just 
outside on the door-step . in the court- 
yard This man was armed but did not 


epi for.a doubt as.to the total number 
of the men concerned in the attack, most of 
the witnesses concurring in the above state- 


ment, while ultimately the prisoner said they 


. sively proved that no other assailant*had a ` 


were only three in number, the evidence of 
the eye “witnesses was consistent and 
uniforyg.. The pistol thrown away by the 


prisoner was a German automatic self-. 


ejecting pistol, An ejected shell was 
found just inside the room- ne&r the door, 
and it fitted this pistol. The bullet which 
killed the Postmaster was cutout ofhis back 
and was produced, and it also fitted the 


ejected shell and the pistol carried by the. 


This bullet was distinctly of 


prisoner. 
It was not, however, conclu- 


German make. 


similar pistol to that which the’ prisoner had, 
or used a similar bullet to that found i in the 
deceased. 

‘The appellant "was. defended by five, 
cSunsel.. A few of the ‘witnesses were Cross- 
spamined by them bit ey spar ingly, mg 
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only to fest their adherence to their evidence 
given in examination in chief. Most of them 
were not cross-examined atall. No affirma- 
tive defence was.indicated in any part of this 
cross-examination and no witnesses were 
called .on the part of the prisoner, but after - 
the case for the prosecution was closed, the: 
prisoner made an oral statement, which, of 
course, was not on oath and was, not cross- 
examined too. Here for the first time some 
foundation was laid, though vaguely,’ for: 
what eventually ‘became the case raised on 
thisappeal. ` 

According to the prisoner, ‘he was the 


~ man outside the room. He said that he 


stood in the courtyard and was very much : 
frightened. The prosecution had : left his 
purpose to be inferred from his position and 
his action. Whether he was present as 
one of the firing party or as its commander 
oras its reserve or its sentinel was of no 
special importance on the case made. for’ 
the Crown. What was singular was the 
prisoner's own reticence on these matters. ` 
He dealt with none df them. Why he was 
there at all and why he did not take himself 


‘off again he did not say, nor edid he even 


indicate his precise position in the yard. 


_Accordingly ‘the evidence called by- the 


prosecution, that the man outside was close 
to the men inside and, being visible by 


. those within, would ‘also’ see what went on 


within, was never challenged at all... The 
appellant s account was:. “I took my. stand: - 


- on the porticé”—this ran round two sides of 


thé courtyárd and according to the plan is 
consistent with a position on tlie steps of the " 


"doorway:— 


" "After a minute T heard two sounds, dum 
dum: when I heard the. sounds I was 
confused. I perspired heavily and could 
not remember anything. AfterwardsIheard 


‘chor chot; not finding the others there, I ram 


away.’ 
Finally he id (aid it was to this that the * 


. only affirmative part of his Counsel's cross- 


examination was directed).—. 
“I have never assaulted anyone in my 
life. Thisismy first offence. I throw my- ' 


self on the mercy of the Court. 1 was married 


hardly three months ago.' 

The charges preferred. were murdér under 
s. 302 of ihe Indian Penal Code, and 
voluntarily causing hurt unders. 394, ‘while 
jointly concerned in an .attempted robbery. 
To the first charge he pleaded not guilty. 
To the second he pleadesl guilty of robbery. " 


"hes Lor Eni do not penas to ee on 


` 
. 
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the inconsistency of this latter plea with 
the argument subsequently advanced in the 
High Court: There were further charges of 
attempted murder and attempt to commit 


-culpable homicide, which -were abandoned 


by the prosecution at the outset. n 
The learned Trial Judge, Page, J. 


directed the J uty carefully, upon the foot- . 


Ping, that the prisoner was one of the men 
. inside the room, that he was one of those 
who fired, and might be ihe mau who fired 
the fatal shot, and that in any event, if they 
were satisfied in terms. of 8. 34 of the Code, 
.that.the Postmaster was killed in further- 
ance of the common intent of all, then the 


. prisoner was guilty of murder, whether he. 


` fired the fatal shot or no.. He did not deal 
.with the prisoner's statement until the 
prosecuting Counsel reminded him of it, 
when he told the Jury that its weight was 
for them, but it formed part of the evidence 
which they had to consider. He gave no 
express direction on the subject either of 
attempted murder or of abetting murder. 
It appears to their Lordships that, as the 
whole summing up was rested, in sentences 
more than once repeated, upon the prisoner 
. being one of those inside the room and on 
his firing at the Postmaster, the direction 
to the Jury to take his statement into ac- 
. count might well be understood as implied- 
dy instrueting them to acquit, ifthey be- 
.lieved his whole statement as to his action 
.and:his connection with the” murder to be 
true, since in that case the conditions would 
not be fulfilled on which throughout the 
summing-up it was stated that the guilt of 
_ the accused must west. This view, however, 
was not put forward in the Court below, and 
their Lordships are quite satisfied to. deal 


with the matter as it was presented to the- 


: High Court upon the question of misdirec- 
. tion. 
` The note of the defence submitted, which 
' was taken by the Trial Judge isas follows.— 
“No evidence of murder, because no evi- 
, denee that prisoner killed him." This he 
.overruled, saying quite rightly "there is 
evidence that accused fired the fatal shot." 
Ifthe defence subsequently raised before 
the High Court had been put before him 
` intelligibly, it should have been a submis- 
sion that the Jury ought to acquit if they 
- thought that the accused either fired and. 


missed or did not fire at all and that they | 


must not find that he fired the fatal shot 
without weighing the fact that the pro- 
secution had not actually proved that neither 
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of the other men fired from a German auto- 
matic pistol like the prisoners though 
there was evidence making it improbable 
that tbey were armed as he was. As to 
the subsequent defence resting on abetment 
it does not appear to have been thought of 
at all. It would bea circumstgnce proper 
to be considered on the application for 
special leave, that, neither in cross-examina- 
tion nor in argument before the verdict 
was found, was any point about abetment 
taken, nor was even any point as to an 
attempt clearly urged. It was not too late 


“to have amended the charge and to have 


given further directions to the Jury (Cr. 
P. C., s. 227) and points not properly raised 
at the trial are not points which, in ordinary 
circumstances, deserve much coitsideration 
In the pxe- 


it unnecessary to dwell further on this 
matter. | 
In the period of oversixty years which 


.have elapsed since the Indian Penal Code 


came into force, a very large number of cases 


.have, ofcourse, been reported, in which 


joint commission of crime, attempts to com- 
mitoerime, and abetments of crime, in many 
and very various forms, have been the sub- 
ject of judicial rulings. With insignific&nt 
exceptions the Code has been interpreted in 
all the Indian Courts down to a few years 
ago in. conformity with the English law 
existing in 1860. 

' The learned Judges in the High Court 
examined the authorities so fully and ex- 
haustively that it would serve no good pur- 
pose if their Lordships were to discuss them 
again seriatim. The chief authority for the 
appellant i is à decision of Stephen, J. in 
1914, in Emperor v. Nirmal Kgnta Hoy 
(1), a case in which two men, obviously 
acting in concert, having both fired at a 


- policemaif, one hitting and killing him and 
. the other failing to ‘hit him at all that 


learned Judge directed the acquittal of the 
latter, who was charged under ss. 302/34 
with murder. He held thaf, applying s. 34 
to the case, the criminal act was the killing 
of the policeman, that only one man killed 
him, not both, that all the prisoner did was 
to try to kill him, and that the criminal act 
charged was.not done by several persons at 
all, that is to say, was not under the circum- 
stances a joint act, and he added “the only 
act he can be liable for under the sectión is 

(1) 24 rs Cas, 340; 41 C, 1072; 18 O, W, N, 1023; 
15 Or. L, J, 400, 


* 


* common contemplation of the gravest con- . 


90 . 
one done by 'several- pérsons of whom he 
. was one, thati is by the man who escaped ànd 
himself, In order to make the accused 
liable for murder under s. 34 it would be 
necessary to say that an offence and an at- 
tempt to commit it are the same ‘act, which 
seems to me not to be the case.” This view 
of the meaning ,of s. 34 was adopted. in 
Emperor `v: Profulla Kumar 
(2), the High Court observing that “s. 34 
does not create an offence, the provisions 
thereof merely lay down a rule of law". 
Reference may ‘also be made to. Chandan 
Singh v. Emperor (3), Harnam Singh v. Em- 
peror (4) and Bahal Singh x. Emperor (5). 


` Before 1914 there seems to have been no. 


case in Bengalin which the view of s. -34 


‘formulatéd by Stephen, J.in Nirmal’s case (1) 


-was adopted by any J udge, while the cases 
to the contrary are numerous. It is evident 
_ that till then the view now contended for had 
a very small place in the voluminous body of 
criminal decisions, and it has since been as 
often criticised as followed and more often 
than nothas. been disregarded altogether. 
This is so in all the Courts in India. 
The doing to ‘death of one person.at the 
“hands of several by blows or stabs, under 
-circumstances in which it can never be 
kfiown which blow or blade actually extin- 
guished life, if indeed one only produced 
that result, is commonin cirminal experience 
and.the impossibility of doing justice, if the 
crime in such cases is the crime of attempt- 

“ed murder only, has been generally. felt. It 
.is not often that a case is found where several 
-shats can be proved and yet there is only 
ong wound, but even in such circumstances 
it isobvious that the rule ought to be the 
same as in the wider class uüless the words 
ofthe Oqde clearly negative it. Of. course 
questions arise in such cases as to the extent 
to -which the common intention and the 


"sequences may have gone, and participation 
in à joint crime as distinguished from mere 
presence at the scene of its commission, is 


. Often a matter not easy to decide in complex 


states of fact but the rule is one that has” 


never ‘left the Indian Cour ts in much doubt. 


- (2) 74 Ind. Cas. 267; 50 G. 4l; 24 Cr. Ja J. 768; - 
(1923) A 1L R. (UC) 453. 
ab 13 Ind. Cas. 4385: 40 A 193; 16 A: L, 14; i 
L. J. 150. 


Nu 52 Imad. Cas. 395; 21 P. R, 1919 Cr; 
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‘As illustrations of: the course of decision, 
, reference may be made to the cases of Queen- 
Empress v. Jan Mahamed (6), Queen-Em- 
press v. Mahabir Tiwari (T), Keshwav Lal. 
Shaha v. Girishchundar Dutt (8), Gouridas 
: Namasudra v. Emperor (9), Kanhai v.Em- - 
: peror (10) and Manindra Chandra Ghose v. 
„Emperor (11). 


The appellant's argumentis, in brief, that 
in s. 34 “a criminal act," in so far as murder . 
is concerned, ‘means an act which takes 
life criminally within s. 302 because the 
section concludes by saying “is liable for that 
‘actin the same manner as if the act ‘were - 
done by himself alone” and there is no act 
done by himself alone, which could make 4 . 
man liable to be punished as a murderer, 
except an act done by himself and fatal to- 
his victim. Thus the effect is that, where ^. 
. each of several persons does something 
criminal, all acting in furtherance of a 
common intention, each is punishable for . 
what he has done, as if he had done it by him- 
self. Such a proposition was not worth enact- . 
ing, for if a man has done something crimi-: 
‘nal in itself he must be puni&hable for it, ` 
and none-the-less go that others were do- 
ing-other criminal acts of their own at the 


same time and in furtherance of an inten- . 


tion common to all. It follows from the ap- 
pellant’s argument thatthe section only ap- 
pliesto cases where “several persons (acting 
in furtherance of a common intention) do 
some fatal acf which onecould do by him- 
: self; Criminalaction which takes the form 
of acts by several persons, in their united 
effect producing one result, must then be 
caught under some other section and, except 
in the case of unlawful assembly, i is caught 
under attempts or abetment. ` .By way of 
illustrationit may be noted that, in effect, 
this means, that, if three assailants simul- ‘ 
taneously fire at ‘their. victim and lodge three 
bullets in his brain, all may be murderers, 
“but if one bullet-only grazes his ear, one of 
them is not a murderer and each being 
entitled to the benefit of the doubt all must 
be aequivicd of murder unless.the evidence - 


~ (6) 1 W. R. Cr. 
Ed 21 A. 263; re W.N. (1899) 76; 9 Ind. Dee, (x. 8.) 
8T 
- (BY 29-0. 496. 
cube 2166, Cas: 841; 36 C. 65 3; 13 C. W. N. 680; 10 
o9 21 2i Ind. Cas. 657; 35*A. 329; 11 A. L. J. 752; 14 


NS 5 Ind. Cas. 1002; 41 C. 151; 18 C. W. N. 580; 75 
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inelfhes infavour of the marksmanship o: 
two or of one. ' 


i 


This argument evidently fixes attention - 


-exclusively upon the -accused person's own 
act. Intention to killand resulting, death 
accordingly are not enough.: there must be 
.proved an act, which kills, done by several 
pérsons and corresponding to, if not identi- 


cal with, the same fatal act done by one.” 


The answer is thatif this construction is 
adopted it. defeats itself for several persons 
cannot do the same act as one df them does. 
They may do acts identipally similar but 
the act of each is his own, and because it 
-is his own and is relative to himself, it is 
not the act of another or the same as that 
other's act. The result is that s. 34, constru- 
ed thus, has no content ard is useless. Be- 
fore the High Cóurt the appellant's Coun- 
sel put an illustration of. their own, which 
may be taken now because, the whole range 
of feasible illustrations being extraordinari- 
-ly small this one is equally exact in theory 
and paradoxical in practice. Suppose two 
men tiea rope round the neck ofa third 
.and pull oppesite ends of the rope till he 
is strangled. This they said really is an in- 
stance of a case under s. 34. Really it is not. 
Obviously each is pulling his own end of the 
rope, with his own strength, standing in the 


position that he chooses to take up, and exert- _ 


ing himself in the way that is natural 
tohim, ina word in a way that is his. 


Let it be that in effect each pulls.as hard: 


as the other and at the same time and that 
both equally contributeto the result. Still 
the act, for which either would be liable, is 
done by himself along is precisely not the 
act done by the other person. There are two 
acts, for which both actors ought to suffer, 
death separately done by two persons but 
identically similar. Let us add the element, 
that neither act without the other would have 
been fatal so that the fatal effect was the 
cumulative resylt of the acts of both. Even 
this does not make either person do what 
the, other person does: it merely makes 
the act for which he would be liable if 
‘done by himself alone, an attempt to 
murder and not an aot of murder and 
“accordingly the case is not an illustration 
of s. 34. To this the reply was made be- 
fore the High Court that in a case where 
death results from the cumulative effect of 
different acts, each actor must be deemed 
guilty of murder, though whether because 
it cannot be shown that it was not his act 
alone which took the victim's life or because 
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the absurdity of the argument had to be 
diselaimed somehow, it is not easy to deter- 
mine. Yet absurd it is, and absurd it must 
remain, “Where two men have done à man to 
death," said the learned Counsel (Recórd 127) 
“your Lordships will not inquire intosthe in- 
dividual effect ofeach blow but the point I 
am insisting on is that the doing 'to death 
must have been the joint acts of both.” This 
concession, rational enough in itself, is an- 
other way of saying that the section really 
means "when a joint criminal act has been 
done by the acts of two personsin further- 
ance of a common intention each is liable 


‘for that joint criminal act as ifhe had done 


it all by himself.” On. the other hand, if it 
ig read as the appellant reads it, then, return- 
ing to the illustration of the rope, sif both 
men are charged together but each is to be, 
made liable for his act only and as if he 


-had doneit by himself each ean say that 


the prosecution has not discharged the onus 


-for no more is proved against him than an 


attempt, which might not have succeeded 
in theabsence of the other party charged. 
Thus both will be acquitted of murder, and 
will only be convicted of an attempt although 
the vietim:is and remains a murdered man. 
If, on the other hand, each were tried 
Separately by different Juries, either Jury oi» 
both taking - the view that the violence 
used, by the man before them killed the man 
whom they knew to be dead, might return 
unimpeachable verdicts of murder, and then 
both men would be justly hanged. 

As soon, however, as the othér sections of 
this part of the Code are looked at, it 
becomes plain that the words ofs. 34 are 
not to be eviscerated by reading them ih 
this exceedingly limited sense. Bys. 33a 


_ criminal act in s. 34 includes a series of 


aets and further, "act" includes ofnission 
to act, for example, an omission to 
interfere in order to prevent a murder be- e 
ing done before one's very eyes. By 8. 37 o 
when any offence is committed by means of 
several acts whoever intentionally co-ope- 
rates in the commission of that offence by 
doing any one of those acts, either singly 
or jointly with any other person, commits 
that offence. Even ifthe appellant did no- 
thing as he stood outside the door it is to be 
remembered that in crimes as in other things 
“they also serve who only stand and 


. wait.” Bys. 38 when several persons are 


engaged or concerned in the cómmissien 
guilty 
of different offences by means of that 
E t e 
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act. - Head sobether ‘these sections are 
reasonably plain. Section 34 deals with the 
doing of separate facts, similar or diverse, 
by several persons; ifall are, d@ne in fur- 


^^ thefancé ofa common intention, each person , 


is liable for the result of them all, as if. he 
had done them himself, for "that act" and 
“the aet" in the latter part of. the section 


' must include the whole action covered by 


“a criminal aet" in the first part,. because 
they refer to it. Section. 37 provides that, 
when several acts-are done so as to result 


together in the commission of.an offence, 


the doing of any one of them, with an. 


intention to co-operate in the offence (which - 
: may not be the same as an intention com- 


mon to all) makes the actor liable to be 
punislfed for the commission of the offence. 
Section 38 provides for different punish- 
ments for different offences as an alterna- 


tive to one punishment, for one offence, - 


whether the persons engaged or concerned 
in the commission of a criminal act are set 
ee by the one “intention or by the 
ot. er 


The other part of the appellant's argu- - 

ment rests on ss. 114 and 149, and it is said 
that, if s. 34 bears the meaning adopted by 
the High Court, these sections are otiose. 
Section 149, however, i is certainly not otiose, 
for in any case it creates a specific’ offence 
and - deals with the punishment of that 
offence alone. 
of five or. more persons having a common 
object, viz., one of those named in s. 141 
[Queen v. Sabid.Ali (12)] and then the doing 
of acts by members ofitin prosecution of 
“that object. There is a difference between 
object and intention, for though their object 
is common, the intentions of the several 
members may differ and indeed may be 
similar only in respect that they are. all 
unlawful?while the element of participation ' 
in action which is the leading feature of 
s. 94, is replaced in s, 149 by “membership , 
of the assembly at the time of the commit- 
ting of the offence. Both sections deal with 
combinations ofpersons, who become punish- 
able as sharers in an offence. Thus ‘they 
havea certain resemblance and may to some 
extent overlap, but s. 149 cannot ut any rate 
relegate s. 34 to the position of dealing only 
with joint action by the commission of 
identically similar criminal acts, a kind of 
ease which is not in itself deserving of 


-, separate treatment at all. 


(12) 11 B/ D. RLF. B. 347 at p. 359; 20 W. R. Or. 5 
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As tos. 114, itd is a provision - “which is 
only brought into operation when circüm- 
stances amountin gtoabetment ofa particular, 
crime have. first been proved, and then the 
presence of the. accused at the commission 
of that crime is proved in addition; Abhi 
Misser v. Lachmi Narain (13). Abetment: 
does notin itself involve the. actual com- 
‘mission ofthe crime abetted. Itis a crime 
apart. 
where there has been the crime of abetment, 
but where also there has been actual.com- . 
mission of the crime abetted and the abettor 
has been present thereat, and the- way in 
„which it deals with such a case is this. 
Instead of the crime being still abetment 
"with "circumstances of aggravation, the 
‘crime becomes the very crime abetted. The 
section is evidentiary not punitory. Be- 
‘cause participation de facto. (as this , case 
shows) may sometimes be obscure in detail, 
it is established by the presumption juris 
et de jure that actual presence plus prior 
‘abetment can mean nothing else but parti- 
cipation. . The.presumption raised by s. 114 
_brings the casé within the ambit of s. 34. : 
: The prosecution gave no evidence of any 
‘prior connection of the accused with the 
crime, but began the case at the time when 
the assailants appeared at the Post Office. 
The discovery of sundry pistols and daggers 
‘among the appellant's effects,some hours 
after the cgme, was proved but not that 
‘they were those used in the commission of 
the murder. ` There was nothing in the pro- 


' secution's case to show that he had instigat- 


ed or aided the commission of the crime 
before the actual eofhmission began. The 
évidence on this matter was wholly suppli- ` 
ed by the prisoner himself. His statement 
was tliat earlier in the day, when hé was ~ 
reclining òn his couch after a meal, “one, 
.whom he knew to bea Qod- fearing man 
and à man of learning," came and took him 
toa house, where he found two young men. 
“Here he was solicited to go with them in 
order to commit a dacoity, and when he 
reluctantly consented and was shown how 
to use the pistol with which, like the others, 
,he was thén supplied, he stipulated that he 
‘was not to be a party to any dacoity or 
"murder.and was told there was to be no 
murder and he was to be there merely for 
show. It is plain from his statement that 
these persons had gome hold over him, for 
when by way of excusing himself, he «had: 


QU? 27 C. 506; 4 C. W. N, 546; 14 Ind. Dec. (N. &) 
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said “My brother isin Government service 
and draws large pay. The money I earn 
is enough for me,” he states that the other 
mah “looked at me fora time. Icould not 


speak” ; and when he had been told that he- 


was to be there only for show, he adds, "I 
was not in a position to speak. I went with 
them.” Thus his statement goes at most 
to. abetting ‘a, dacoity, the crime to the 
actual commission of which he pleaded 
guilty, but, as he had stipulated with suc- 
cess that there was to be ne murder, ‘it is 
not itself a statement showing an abetment 
of murder. Strictly, therefore; there was 
no evidence of any such abetment as has to 
be proved before s. 114 comes into opera- 
tion. As to the appellant’s presence at the 
Post Office, it has‘been already pointed out 
that he gave no explanation of it at all, but 
his story was much more consistent. with 
participation in the actual commission of 
the crime than with mere bodily presence 
after previous abetment. Indeed, he says 
that, when he ran away, the others had 
already disappeared; thus it would seem 
that he covered their retreat. At any rate, 
his statement supports presence by way of 
actual participation in the criminal act or 
series of acts by, which the Postmaster was 
killed rather than’ such conduct as adds to 
previous abetment bodily presence at the 
commission of the crime abetted and no- 
thing more, and s. 114 was never really made 


applicable for want of proof of abetment of 


the very crime, at the commissign of which 
the appellant was actually present. 
. For these reasons their Lordships think 
that only the most unsubstantial foundation 
was laid for any ‘discussion of s. 114 at all 
but, as it was fully cdnsidered by the High 
Court, they state thir own concurrence in 
the conclusion of the learned Judges 
below. Even if it be the, case that the 
accused could have been convicted as an 
abettor, present at the commission of the 
fence, this is not to say that, if to presence 
there is added proof of participation, he 
sould not also be convicted under ss. 34 
and 302. Participation must depend on 
the facts, but it is not negatived merely 
becses actual presence and prior abetment 
ire proved.. is f 3 
Their Lorlships do not think it useful 
0 go at length into the history ofthe pre- 
paration and enactment of the provisioris of 
she Indian. Penal Code, which played no 
nconsiderable -part, iii the discussion of 
ihisssubjeet.in India. That the criminal 
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law of India is prescribed by and, so far as it 
goes, is contained in the Jndian Penal 


. Code; that accordingly (as the Code itself 


shows) the criminal law of India and that 
of England differ in sundry respects; and 
that-the. Cede has first of all to be construed 
in accordance with its natural meaning hnd 
irrespective of any assumed intentfon on 
the part of its framers to leave unaltered 
the law as it existed before, are, though 
common-places, considerations which it is 
“important never to forget. Ités, however, 
equally true that the Code must not be 
assumed to have sought to introduce differ- 
ences from the prior law.” It continues to 
employ some of the older technical terms 
without even defining them, as in the case 
of abetment. It abandons others, such as 
principal in the first or the second degree, 
butit must not be supposed that, lfecause 
it ceases to. use the terms, it does not intend 
to provide for the ideas which those terms, 
however imperfectly, expressed. One object 
which those who framed the Code had in 
view, was ‘to simplify the law; and to 
get rid of the terms “principal in the first 
degree" and "principal in the second de- 
gree” and others was no doubt a step in 
that direction, but to introduce a general 
; which has little, if 
any, content, and to attach à wholly new 
importance to  abetments and attempts, ° 
.was to complicate not to simplify the 
administration of the law, for participa- 
tion and joint action in the actual 
commission of crime are, in substance, 
matters which stand in antithesis to abet- 
ments or attempts. If s. 34 was deliberately 
reduced to the mere simultaneous doing in 
concert of identical criminal acts, for which, 
separate convictions for the same offence 
could have been obtained, no small part of 
the cases which are brought by thejr cir- 
cumstances within participation and joint 
commission would be omitted from the 
Code altogetler. Ifthe appellant's argu- 
ment were to be adopted, the Code, during 
its early years, before the words “in fur- 
therance of the common intention of all” 
were-added to s. 34, really enacted that 
each: person is liable criminally for what he 
does himself, as if he had done it by him- 
self, even though others did something at 
the same time as he did. This actually ne- 
gatives participation altogether and the 
amendment was needless, for the original 
swords expressed all that the appellant.con- 
tends that the amended section expresses 


5A: 


One joint transaction by severalis merely 
resolved into separate. several actions, and 
the actor in.each answers for himself, no 
less and no more than if the other actors 
had not been there. This got rid, of ques- 
tions about principals in the first or the 
second degree by ignoring them, and the 
object of the framers of the Code was 
attained? In truth, however, the amend- 
ing words introduced, as an essential 
part of the section, the element of a 
common intention prescribing the con- 
dition, under which each might be 
criminally liable when there are several 
actors. Instead of enacting in effect that 
participation as such might be ignored, 
which is what the argument amounts to, 
the amended section said that, if there 
was action in furtherance of a. common in- 


, tention, the individual came under a special 


liability thereby, a change altogether re- 


pugnant to the suggested view of theorigi- 
mal section. Really the amendment is an 


amendment in any true sense of the word, 
only if the original object was to punish 
participants by making one man answerable 
for what another does, provided what is 
done is done in furtherance of a common 
intention, and if the amendment then 
defines more precisely the conditions under 


ewhich this vicarious or collective liability 


+ 


arises. In other words, “a criminal act” 
means that unity of criminal behaviour, 
which results in something, for which an 
individual would be punishable, if it were 
all done by himself alone, that is in a 
eriminal offence. : | 

Their Lordships are accordingly of opin- 
ion that the Full Bench ofthe High Court 
tightly construed s. 34 of the Indian Penal 
Code, and that the view taken of it in 
Emperor v. Nirmal Kanta Roy (1) is not 
correct. This disposes ofthe main question 
raised in the appeal and in the application 
for special leave. Assuming &hat Page, J., 
in taking the view of s, 34 which he did 
take, directed the Jury correctly on the 
subject, there is admittedly little left in 
the general objections to his summing-up. 
It was very fully examined by the Full 
Bench ofthe High Court, and the learned 
Judges were unanimously of opinifn that 
it did not call for any review: Their Lord- 
ships do not think it necessary to re-examine 
it sentence by sentence, or to reiterate the 
reasons which the learned Judges gave for 
their*eonclusion. It is enough to say that,” 
having fully considered the summing-up 
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themselves, they entirely concur iu the 
conclusion ofthe Full Bench. "The learhed 
Judge's direction was not erroneous jin 
point of law, and it sufficiently dealt with 
the material facts. It, therefore, contained 
no misdirection: still less was it such a 
summing-up as affected the due course of 
justice and the right of the prisoner to be 
fairly tried according to law within the 
strict and narrow limits, which have long 
been laid down by their Lordships' Board 
when special leave to appeal is asked for in 
criminal matters. : 

The argument against the competence of 
ihe appeal was substantially as follows:— 
Subject to the satisfaction of the conditions 
which Art. 41 contains, the appeal is a 
limited appeal as of right, and must, there- 
fore, be strictly construed. Itis given in 
two cases only and beyond those , cases 
anyappealis incompetent. The two cases 
are these: first, that the High Court, in the 
exercise of its original criminal jurisdiction, 
has passed a judgment, order or sentence; 
and, second, that there has been a criminal 
ease where the Court, exercising original 
jurisdiction in that case, has itself reserved 
a point or points of law for the opinion of 
the High Court. The present case does not 
fall within the words “from any judgment, . 
order or sentence-of the said High Court 
of Judicature...made in the exercise of 
original criminal jurisdiction” but it must 
be brought within the second alternative, 
Now, the sdvocate-General of Bengal, 
under Art. 26 of the Letters Patent, granted 
his certificate that in his judgment “whe- 
therthe alleged direction or the alleged 
omission to direct the Jury do not in law 
amount to a misdirection should be further < 
considered by the said High Court.” After 
full consideration of the question so raised, 
the Full Bench of the High Court made its 
order in the following terms: "The order 
of the Court is that the application made 
prisoner under cl, 26 -of the 
Letters Patent do stand dismissed"; and 
this is the order by which the appellant is 
It is true that in his 
petition to the High Court for a declaration 
of the fitness of hie case for further review, 
he says.“that being aggrieved by the said 
dismissal of his application and by the 
judgment and sentence passed and pro- 


‘nounced upon him by the Hon'ble Mr. 


Justice Page, your, petitioner prays for 
leave to appeal therefrom to the King's 
Most Excellent Majesty in Council;" but 
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this statement is doubly inexact. The 
High Court oes not and does not purport 
to grant leave to appeal: it grants or with- 
“holds a declaration of its opinion on the 
_ fitness of the case for appeal. Further, the 


. appeal isfrom the order of the High Court 


itself refusing to exercise its power to in- 
terfere' with the trial and sentence. If it 
had discharged the sentence and directed 
an acquittal to be entered, the appellant 
would not have beén aggrieved by the 
judgment and sentence of'Page, J., at all. 
If it had altered the sentence, his grievance 
“would have been that the alteration did not 
gofarenough. Accordingly his application 
is made in a case which does not fall within 
the words “in any criminal ease where any 
points of law have beén reserved for the 
opinion of the High Court in manner herein 
before provided by any Court which has 
exercised original jurisdiction”; for the 
points of law were reserved’ by the Court 
which exercised original jurisdiction, nor 
did the Court exercise its discretion in the 
matter in terms of Art. 25. That Article 
provides that, but for the case therein éx- 
cepted, “there shall be no appeal to the 
High Court from any sentence passed in 
any criminal trial before the Courts of 
Original Criminal Jurisdiction which may 
be constituted by one or more Judges of 
the High Court” and although Art. 26, 
which states what is to be done with these 
points reserved, introduces anew reserving 
authority, determination of the High Court 
onthe question reserved is final, except 
only for the express provision of Art. 41. It 
says:— 

“And we do further ordain that on such 
point or points of law being so reserved as 
aforesaid, oronits being certified by the 
said Advocate-General, that in his judgment 

Deeees..8 point or points of law which 
has or have been decided by the said Court 
should be further considered, the said High 
Court shall have full power and: authority 

.to review the case and -finally determine 
Such point or points of law." 

Now, Art. 4l names, as part of the 


` defining limits-of the right to appeal to His 


Majesty in Council, & reservation of points 
of law by a Court exercising original juris- 
diction, whichis not the reservation made 
in this case, and the fact that à reservation 
. by the Advocate-General is mentioned and 
provided for in s. 26, and is omitted from 
s. 41, makes theeintention clear. When an 
authority outside the High Court is em- 
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powéred to bring about a right of fi 4 
appeal bya certificate of his own, that 


appeal is to the High Court and is finaily 
concluded by its determination. There is 
nosecond appeal When the reservation 
originafes within the High Court itself, 
then, subject to the approval of the llisli 
Court to the fitness of the case in. tha: 
regard, a second appeal is sompetent. 
With Art. 41 the Advocate-General has 
nothing to do. "The proceedings of the 
stwo Tribunals, the High ° Court exer- 
cising original criminal jurisdiction and 


. the High Court determining by its judg- 


ment points reservert for its consideration 
are strictly two proceedings, and, when the 
Trial Judgeis functus officio and the whole 
matter has passed to the Court in review, 
the conditions under which the further 
decision in review ean be brought before 
His Majesty in Council under Art. 41 ài 
strictly limited to those which that section 
prescibes for that very case. Such was 
the submission on behalf of the respond- 
ent, and there can be no doubt thai it 
was a weighty one. 

Having arrived at the above stated con- 
clusion on the construction of the Code, 
which goes to the root both of the appeal 
and the application for special leave, their 
Lordships do not, however, think it neceg- 
sary to proceed with the question whether 
in this case an appeal under Art. 41 of the 
Letters Patent is competent. In 1901 au 
appeal [Subrahmania Ayyar v. King-Iemper- 
or (14)], was heard and determined by their 
Lordships' Board, in which the decision 
under review was that of the High Court at 
Madras in a criminal matter, brought before 
it on the certificate of the Advocate-Genaral 
under. Art. 26. The terms of the Letters 
Patent of the High Courts of Calcutta aud 
Madras are for the present purposes dentical. 
No objection was taken by Counsel that 
under these circumstances an appeal to their 
Lordships’ Board under Art. 41 was incom; 
petent, noris any question raised on this 
point in the judgment of the Board, and 
the explanation of this circumstance pro- 
bably lies in the fact that in addition to 
the appeal under Art. 41, special leave to 
appeal had been applied for and had been 
granted by Her Majesty in Council on 29th 
June 1900. The decision in tnat case does 
not, therefore, conclude this matter, but 

(14) 25 M. 01; ILM. L. J, 233, 3 Hom. L R Sig 
981, A. 257; 5 C. W.N. 866: 2 Weir 271: 8 Sar Pe J 
160. 
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their Lordships think it inexpedient to 
deal with the objection now, since on the 
other grounds above stated the appeal itself 
in their opinion must fail. They. desire, 
however, to say that they must not be un- 
derstood * as giving any encouragement to 
appeals ip criminal matter under Art. 41, 
where. no point of law has been raised by 
the Trial Judge, nor are appellants, who 
have chosen - this mode of bringing their 
case before the Board, to ‘assume that ‘an 
application fof special leave to appeal as 
àn alternative will be granted or even enter- 
tained by their Lordships. 

For similar reasons they do not deal with 
other considerations relating to the grant 
of special leave to appeal to His-Majesty 
such as the following. Althoughin general 
hardly anything could more conspicuously 
violate ndtural justice than to convict and 
sêntence a man for an offence of which he 
was not guilty, it may be that irregularity 
alone is the proper term to use, when, the 
facts being the same, the evidence the same 
the guilt “the same, and the punishment 
the same, error has occurred in indicting 
him under the section which charges the 
full offence instead of under the sections 
which charge.an attempt at oran abetting 
of the full offence, especially when this 
error could have been corrected in time, 
if the accused had put his Counsel in a 
position to raise his defence clearly and in 
due form at the trial. Upon this point 
also their Lordships express.no opinion at 
m 

Order. accordingly. 

Solicitors for the Appellant:—Messrs. T. L. 
Wilson & Co. 

Solicitors for the la — Solicitor, iwda 
Office. 
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OUDH JUDICIAL COMMIS- 
. - SIONER’S COURT. 
MiscELLANEQUS APPLICATION No. 259 
oF 1924. 
May 24, 1924, - 
Present :—Mr. Pullan, A. J. C, 
PEARAY LAL-—ACOUSED— APPLICANT 
“wersus 
PUTTAN AND OTHERS— OPPOSITE PARTY, 
Criminal Procedure Code (Act.V of 1898), s. 526— 


Transfer of case—Pleader appearing in Court of kis 
father, . 
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There is no rule against a Pleader appearing in 
the Court of his father, and the mere fact that the 
son of a Magistrate appears as a Pleader in a case 
before him, cannot be a ground for transfer of the. 
case from his Court. 


Miscellaneous application for transfer of 
case under s. 526, Cr. 

Mr. Mohammad Ayub, for the EE 

JUDGMENT.—This is an application 
for transfer of a criminal case under 
s. 526, Cr. P. C, from the Court of 
Pandit Lajja Ram, Honorary Magistrate, 
Shahabad to Hardoi. The. first “ground 
given is that the complainant in the'case 
is a tenant of Pandit Làjja Ram but this 
has not been. supported by the affidavit. 
The second ground is that Pandit Lajja 
Ram’s son is a Pleader and that he has 
been engaged by the other side, TH such 
a ground were accepted for the transfer 
of a case no Pleader would be able to 
practice in the Court of his father. As 
there is no rule against a Pleader appear- . 
ing in the Court of his father [ cannot 
accept this ground for transfer. The 
third ground is that the appellant cannot 
get.a. Pleader in Shahabad and the fourth 
is that he cannot take a Yakil from 


` Hardoi to Shahabad. But in.view of the 


fact that the complainant has already. 
engaged a Pleader in Hardoi to-press his 
ease for transfer in the Court. of the 
Deputy Commissioner and has engaged a 
Pleader in this Court 1 cannot but be 
sceptiealas to hisinability to prosecute his 
case in Shahabad. Theremaining grounds 
of appeal are vague assertions unsupported 
by any substantial reasons to the effect 
that the complainant fears that he will 
not have a fair and impartial trial in the 
Court of Pandit Lajja Ram. Pandit Lajja 
Ram is a Magistrate of wide experience 
and of the highest possible reputation. 
I have not the sligtest ground for suppos- 
ing that he will not give the complainant 
a fair and impartial trial. The applica- 
tion is rejected. 


N.H. Applieatitn rejected. 


ee 
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* BOMBAY HIGH COURT. 
. CRIMINAL APPLICATION FOR REVISION 
No. 202 or 1924. 
4 September 17, 1924. 
Present :—Mr. Justice Marten and 
Mr. Justice Fawcett. 
CHANDRI BAW OO-—ACCUSED 


E n versus S 
. EMPEROR—Opposrre PARTY. 4 


Bombay Prevention of Prostitution Act (XI of 1928), 
88, 8, .10. (1)—Police Officer not specially authorised — 
Arrest without complaint, legality of—Court, whether 
- ean try accused— Report when validly made—Crimi- 
nal Procedure Code (Act V of 1898), ss. (1) (h), 190. 

The arrest of a woman under s. 10 (1) of the Bom- 
bay Prevention of Prostitution Act by a Police Officer 
whois neither specially authorised in this behalf by 
the Commissioner of Police, mor has received any 
complaint against her, is illegal, and the Court has 
no jurisdiction to take cognizance of the offence 
without & proper complaint within the meaning of 
8. 4 (D) (h) of the Cr. P. O. being filed in the ordinary 
way. [p. 58, col. 1] i : 

King-Emperor v. Sada, 26 B: 150; 3 Bom. L. R. 586, 
Emperor v. Vinayak Damodar Stuvarkar, 10 Ind. Cas. 
956; 35 B. 225; 13 Bom. L. R. 296; 12 Or. L. J. 356 
and Emperor v. Ravalu Kesigadu, 26 M. 124; 1 Weir 
630, distinguished. ; 


. Emperor v. Madho Dhobi, 31 C. 557; 7 O. W., N.- 


661, referred to. 4 . 

Per Fawcett, J*—To bring a report within cl. (b) 
of s, 190, Cr. P. C., it must be a report which is validly 
made in accordance with the law governing a Police 
investigation and the committing of an accused to a 
Magistrate's Court. [p. 60, col. 1.] 


Criminal Application from an order pass- 
.ed by the Additional Presidency Magis- 
trate, Bombay. : 
Messrs. M. A. F. Coelho and L. G. Pra- 
dham, for the Accused. 
Mr. S. S. Patkar, Government Pleader, 
'. for the Crown. i 


JUDGMENT. 


for over an hour and a quarter in considering 
the question whether an alleged prostitute 
has been rightly fined Rs. 5. But the ap- 


parent minor nature of the offence is quite. 


disproportionate to the. points of general 
jurisdiction and policy involved. 

Shortly stated, the accused alleges that 
she was wrongfully arrested under s. 10 (1) 
of the Bombay Act XI of 1923 (the Bombay 
Prevention of Prostitution Act, 1923) and 

„that accordingly the Magistrate had no 
jurisdiction to hear the case and that con- 
sequently her conviction, notwithstanding 
her protest, was illegal, t. 

Now under s. 10 (4) :— Any Police Officer 
on tomplaint, and any Police Officer autho- 
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rized in this behalf by the Commissioner 
of Police by special order without such 
complaint, may arrest without a warrant 
any person committing, in his view, any 
offence pginishable under s. 3, ifthe name 
and address of such person be unknown 
to such Police Officer and cannot be ascer- 
tained by him then and there.” 


The offence in question under s. 3 is, to 
put it shortly, soliciting. I will assume for 
a moment that the name and address of 
the accused were unknown tothe Police 
Officer who arrested her, and that it could 
not be ascertained by him then and there. 
Itis cammon ground that this Police Officer 
had not been authorised by the Com- 
missioner of Police by any special order 
to effect such an arrest. So there is no dis- 
pute on this point. j 


But it was said that this Police Officer 
had arrested her “on complaint“ within 
the meaning of s. 10 (1). As to that it 
was contended for the accused that the 
expression “complaint” meant a formal 
complaint as defined by s. 4 of the Cr. P. C. 
It was argued, however, by the prosecution 
that the true construction of s. 10 (1) is that 


-a complaint means a complaint oral or 


otherwise made toa particular Police- Officer 
at or about the time when the offence in? 


.question is -committed, and that it is not 


confined to a technical complaint within 
the meaning of s. 4ọf the Cr. P. C. Assum- 
ing that to be so, there is no evidence here 
that any such complaint wasin fact made 
io the Police Officer. Counsel for the 
accused who was also in the proceedings 
before the Magistrate tells us that no evi- 
dence whatever on that point was led by 


: : the prosecution, and that on the contrary 
Marten, J.—We have been engaged. 


the Police admitted that there had been 
no complaint. The learned Govefnment 
Pleader on instructions told us in reply 
that the. Pobice had received an*allegation 
about the accused the evening before the 
arrest and that was why they sent a Police 
Constable to this particular street the next 
day. But even if any such allegation 
made the day before the arrest could be 
such a complaint as is contemplated by 
8. 10, 45 to which I say nothing, there isno 
evidence on that point, and I accept Coun- 
sel's statement thatin the Court below 
nothing of the sort was ever said there. 
That being so, it follows that the Police 
Officer in question cannot rely on s. 10 ef 
the 1923 Act to- justify the arrest of the 


/ 
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accused he made. In other words, the arrest 
was illegal. ` ; 

That brings us next to s. 190 of the Cr. 
P. C, That section enables a Magistrate 
to "take cognizance of any offence; (a) 
upon zebteiving a complaint of facfs which 
constituse such offence; (b) upon a report 
in writing of such facts made by any Police 
Officer; (d) upon information received from 
any person other than a Police Officer, or 
upon his own knowledge.or suspicion, that 
such offence has been committed." .Ob- 
viously sub-s. (c) does not apply here. And 
if the arrest was illegal it is not contended 
that there was a report in writing bya 

-Police Officer within the meaning of sub- 
s. (b). Butit is said that there was here a 
"complaint" within the meaning of sub- 
s. (a). Now when one turns tos. 4 (1) (h) of 
the Code, “complaint” means “the allegation 
made orally or in writing to a Magistrate, 
with a view to his taking action, under 
this Code, that some person, whether known 
or unknown, has’ committed an offence, 
but it does not include the report of a 
Police Officer.” 

The answer made by the accused is that 
the only document before the Magistrate 
was the charge-sheet and that this was not 
a complaint within the meaning of s. 4 (1) 
éh) and that the report of a Police Officer is 
expressly excluded from the definition of a 
complaint; This charge-sheet is the large 
brown paper document which is the ordi- 
nary document by which. cognizable cases 
are put before the Magistrate by the Police. 
Buton the above findings this was not a 
eognizable case. i 

The prosecution next relied on King- 
Emperor v. Sada (1) in which it is said that 
a Police Officer can make a formal com- 


- plaint in a non-cognizable case, and that 


it would not then be a report within the 
meaning of s. 4 (1) (h). But, as my 
learned brother pointed out ia the argu- 
.ment, the learned Judge says at page 155: 
“The proceedings show that the Police 
Constable purported to file a complaint, 
andin fact did file a complaint, on which 
the case was instituted against the accused 
person. The Magistrate to whom the com- 
: plaint was made, and who took cognézance 
of the alleged offence, is a Third Class 
Magistrate. Therefore s. 190 (1) (e) is in- 
applicable (see Sch. IV of the Cr. P. C. 
and thus the Third Class Magistrate could 


e 
(1) 26 B. 150; 3 Bom, L. R. 586, 
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only have taken cognizance under s. 190 (a) 
or (b), that is, upon receiving a complaift, 
or upon a Police report." . 
It will be seen, therefore, that in that par-- 
ticular case there was an ordinary formal ` 
complaint filed in the ordinary way. But 
here I am unable to look upon this charge- 
Sheet asa complaint within the meaning of 
S. 4 (1) (h). It was not intended to be such, 
nor is that its normal use. 2 ' 
Then it was argued thateven supposing 
the arrest was illegal the Magistrate could 
still hear, the case and that the conviction 
should not be set aside. The only Bombay 
case cited to us is Emperor v. Vinayak Da- 
modar Savarkar (2). But that was a totally 


.different .case where it was alleged that the 


arrest of the accused outside British India 
(viz. in Marseilles) was illegal, and, there- 
fore, his subsequent arrest in India when 
the ship reached Bombay was illegal. The 
Court there held that the Indian Courts were 
not concerned with the question whether 
the arrest in a foreign country was legal or 
ilegal. Here we have nothing of that sort. 
whatever. It is the case of an Indian sub- 
ject being wrongfully -arrested in India 
under Indian law. 

Then two other cases of Emperor v. Ra- . 
valu Kesigadu (3) and Emperor v. Madho 
Dhobi (4) were cited. As far as Emperor v. 
Ravalu Kesigadu (3) is concerned, that - was 
acase under the Madras Abkari Act, and 
the question there was whether a Revenue 
Officer or Exeise Officer had made an arrest 
outside a particular circle or area. It was 


said that there had been a_ particular 


Government Notification which narrowed 
his circle in such a way that the particular 
place of arrest was outside it and, therefore, 
the arrest was illegal. As I read the judg- 
ment of the Court they held that this 
Government Notifieation did not affect the 
powers of arrest by this particular officer, 
whether or no this circle or area was altered 
in the way I have mentioned. They say 
(page 125*):—“He (the Magistrate), however, 
acquitted them on the ground that the 
officer who arrested them was an officer 
who, under the terms of the notifieation of 
November 24, 1899, had only authority 
within the area of his circle and that when 

(2) 10 Ind. Cas. 956; 35 B. 225; 13 Bom. L. R. 296; 
12 Cr. L. J. 356. $ 

(3) 26 M. 124; 1 Weir 630. 

(4) 31 C. 557; 7 C. W. Ne 661. 


*Page of 26 M.—[Ed.] . | d 
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he arrested the accused he was acting out-, 
side that area. The notification in ques- 
tion did not, and could not, operate so as to 
limit the powers conferred upon officers by 
8. 34 of the Act.” 4 f 
That-being so, it seems tome that was 
sufficient to dispose of the case, viz., that 
the officer had power to arrest. It is true 
the Court went on to say (page 125):— 
“The question whether the officer who 


effected the arrests was acting within or be-. 


yond his powers.in making the arrest doesnot 
affect the question of whether the accused 
were guilty or not guilty of thé offence with 
which they were charged. The Magistrate 
had jurisdiction under s. 190 of the Cr. P. C. 
to take cognizance of the offence.” 

Then in Emperor v. Madho Dhobi (4), the 
judgment at page 560 states:—" Section 55* 
of the Code is, however, expressly applic- 
able; so the arrest of Madho Dhobi by 
Inspector Hamilton, .who says he is in 
charge of a Police station in Calcutta, 
appears to have been quite legal.” 


That being ‘so, this appears to me to be. 


another case where the Court on the facts 


of that particular case came tothe con- - 
Conse-, 


clusion that the arrest was legal. 
quently any observation made to the effect 
“thatit did not matter whether ‘the arrest 
was legal or illegal would appear, with 
great respect, to be obiter, > 

In the. present case we have a Bombay 
Act to consider the effect of. It isa new 
Act, and, as I read s.10, i$ has been de- 
liberately inserted soas to afford reason- 
able protéction to the public. An ordinary 
Police Constable is not ‘to be allowed to 
arrest any female jn a street unless:a com- 
plaint has been made to him of her conduct, 
and unless he himself sees the offence 
committed, and he cannot discover her 
name and address. Or, on the other hand, 
the Constable must be authorized by the 
Cómmissioner of Police by a special order 
to effect an arrest of this description, and 
one can quite understand the reason for 
this, viz, to ensure that mistakes should 
not be made and that some innocent woman 
should not be dragged off to prison or put 
under arrest in the public street by any ordi- 
nary Police Constable. 

One knows that mistakesof that kind by 
the Police in England haveled to strong 
‘public criticism. I remember in particular, 
many years ago, qne case at Cambridge 
where a mistake*of that nature by the Uni- 
“Page of 31 O.—[Ed.] A 
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'argument might be valid, 
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versity Proctors led to interference by 
Parliament and a public inquiry, as a result 
of which the jurisdiction of the University 
authorities to arrest women in the streets on 
an accysation of soliciting was taken away 
from them altogether. "s. 

I, therefore, regard this case ae one of 
some publie importance. I am certainly 
not inclined to stretch a point ad hold that 
the arrest, though illegally made, did not 
affect thé powers of the Magistrate subse- 
And when F find 
here that the question of jurisdiction was 
taken before the Magistrate at the outset 
of the proceedings, then, in my opinion, the 
proper course for us to do, if we come to 
the conclusion as we do that the Magistrate 
had no jurisdiction to hear the case, is to 
quash the proceedings and to diregt the fine, 
if paid, to be refunded. : 

That aecordingly is the order which I 
would pass. 

Fawcett,J.—The question before us 
is whether the Presidency Magistrate had 
jurisdietion under 5.190 of the Cr. P.C. 
The learned Government Pleader argues 
that whether the accused was validly arrest- 
ed or not has nothing to do with the ques- 
tion whether she was properly convicted of 
the offence alleged againsther. But in this 
particular case, in my opinion, the validisy 
of the arrest is a question which does 
materiallyaffect the question of jurisdiction. 
It is not the case that a Police Officer is 
generally.authorised to arrest a person com- 
mitting in his view the offence of.soliciting, 
which is made punishable by s. 3 of the 
Bombay Act XI of 1923. If that had been 
so, then, no doubt, the Government Pleader's 
But here a very 
restricted power of arrest is given and 
certain conditions are laid down as to the 
eireumstances under which that Power can 
be exercised. The ordinary rule of con- 
struction eregarding penal Statutes requirese 
that those conditions should be strictly 
complied with before a Court can hold that 
there: has been a proper arrest. And I 
shall show shortly why this question of pro- 
perarrest affects the question of jurisdic- 
tion. 

When you come to s.190, in order to 
bring a case, put up in the way this one 
was, within the cognizance of the Magistrate 
it would have to fall under cl. (b) of 
s. 120, viz., upon a Police report of the facts 
constituting the offence. I have “note the 
slightest doubt that the, charge-sheet, 
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which was the method employed for bring- 
ing the accused before the Court, was 
meant to be an ordinary Police report 
within the meaning of that clause, Itisa 
report made inthe form prescribed by s. 72 
of the Bombay City Police Act, 1902) con- 
taining exactly the information that is there 
- prescribed, viz., (a) the names of the parties; 
(b) the’ nature of the information; (c) the 
names of the persons who appear to be 
acquainted with the circumstances of the 
case; and (d) astatement showing whether 
any person accused in such case has been 
arrested or has been released on his bond, 
and if so, whether with or without sureties. 
That information, including the fact of this 
accused being arrested, is contained in this 
document, and it was sent up in the 
ordinary way as a report by the Police in 
regard to a cognizable offence. 

I think that is clear, and Ido not under- 
stand the Government Pleader to have dis- 
puted the position, that to bring a report 
within cl. (b) ofs 190, it must be a re- 
port which is validly made in accordance 
with the law governing a Police investiga- 
tion and the committing of an accused to a 
Magistrate's Court. 

That being so, it follows from the pro- 
visions of ss. 57 and 58o0f the. Bombay City 
Pelice Act, that a valid report by a Police 
Officer in the town of Bombay of the kind 
contemplated by cl. (b) of s. 190 can 
only be made (1) in the case of a cognizable 
offence and (2) when it contains informa- 
tion of a cognizable offence which he has 
been authorized by & Presidency Magis- 
trate to investigate. . l 

“But the present case satisfies neither of 
those two conditions. It is not alleged 
thatin this case any authority had been 
given by the Magistrate to the Police to 
investigafe it, and the origin of the charge 
shows that this could not have been done. 

e We have, therefore, to separa whether 
this was acognizable offence, and for that 
purpose one has to look at s. 3 of the Bom- 
bay City Police Act, which says that the 
phrase “cognizable offence" shall have the 
meaning assignéd thereto by the Code of 
Criminal Procedure. Consequently an 
offence to be cognizable must be one in 
which a Police Officer could arrest without 
a warrant under any law for the time be- 
ing in force in Bombay City. I have al- 
ready mentioned that there are very seris 
ous ‘limitations on the power of arrest 
under thiss. 10 and Lam clearly of opinion 


[85 T. C. 1925] 


that any case where those conditions are 
not complied with, cannot be described as 
8 cognizable case. 

Here we have. the fact, as my learned ° 
brother has pointed out, that there is no 
evidence toshow that the Police Officer who 
made the arrest did so "on complaint" 
within the meaning ofs. 10, and the ap- 
parent facts go against there having been 
any such occasion for the arrest. The 
officer who made the arrest was also not 
specially authorized in that behalf in the 
manner required by this section. Thére- 
fore, in my opinion, the Police report that 
was made is not a' valid report, which 
could give the Magistrate jurisdiction 
under cl. (b) of s. 190. 

As regards the contention that it can be 
treated as a complaint under cl. (a) of s, 190, 
Ithinkit isclear that it was notintend- 
ed to be such a complaint ; it is not in the 
form in which a complaint is ordinarily 
made; and the Magistrate was not asked to ' 
issue process on the complaint, the accused 
having already been arrested. The autho- 
rities relied upon by thelearned Govern- 


ment Pleader in this respect haye already 


been sufficiently commented upon by my 
learned brother, with whom Iagree. 

Therefore it seems to me that this is a 
case where the Magistrate had no real 
jurisdiction, and that consequently it is not 
one whichean be held to fall within the 
scope of mere irrigularities dealt with in 
8. 537 of the Cy P. C. 

In the result I concur with the order 
proposed by my learned brother. At the 
same time I quite realise that the Court 
should not be too technical in matters of 
this kind, andifit had hot been a clear 
point of jurisdiction I should have been 
very disinclined to interfere. But the 
Police can easily make arrangements to 
meet the difficulty that has arisen in this 
ease, and I do not think our decision 


‘should result in any material interference 


with the proper carrying out of their duties 
under the Act of 1923. 


K. S. D. Order set aside, 


ef 


* H 
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“ LAHORE HIGH COURT. | 
CRIMINAL APPEAL No. 1293 or 19237 
: ' April 14, 1924, 

Present:—Mr. Justice Martineau. 
MAKHAN SINGH AND oTHERS— 
APPELLANTS 

versus . 
EMPEROR —REsPONDENT. 

Identification evidence, value of—-Accused not pre- 
viously known to witnesses. 

No reliance can be placed on the evidence of wit- 
nesses, professing.after many months to identify 
persons, previously unknown to them, as having taken 
part in the crime, unless it is shown that there was 
a regularidentification parade in which they picked 
out those persons from among others: EA. 

Criminal appeal from an order of the 
_ Sessions Judge, Lahore, dated the 21st 

. November, 1923. 

Dr. Nand Lal, for the Appellants. 

Mr. R. C. Soni, for the Government Ad- 
vocate, for the Respondent. f 

JUDGMENT.—It appears that on the 
night of the 22nd October, 1922, cattle were 


r 


stolen from Dhara Singh's and Hazara , 


Singh’s hgveli at Sarhali Kalan in the 
Lahore District. The tracks of the thieves 


were followed and the tracking party even- 


tually reached one Bur Singh's haveli at 
Asal, where a discussion took place about 
the 'bhunga' demanded by the thieves which 
was at length settled at Rs. 600. Dhara 
Bingh departed ostensibly in order to bring 
the money, but he came back with a Head 
Constable and two Constables, The Head 
Constable tried to enter-the haveli, but was 
knocked down with a lump. of earth which 
was thrown at him, and then men sallied 
out of the haveli and attacked the tracking 
party and the Police causing injuries to 


‘several of them, the injuries sustained by: 


one man, namely, Prem-Singh, being fatal. 
Five persons, namely, Makhan Singh, Sul- 
akhan Singh, Nikka Singh, Gurdit Singh 
alias Guria and Sohan Singh, have been 
convicted of an offence under s. 326, Indian 
Penal Code; read with s. 149, in respect of 
the injuries inflieted on Prem Singh, and 
they have appealed. Eo. 7 
The first four of the appellants above 
. . mentioned live af ‘Asal and Sohan Singh 
lives at Hudiara. 
No.'9 and Head Constable Sadik Muhammad 
say. they knew Sohan Singh by appearance, 
but:do not-say when or how they came to 
know him. They did not know the re; 
maining appellants, and the other witnesses 
Who have deposed to the occurrence ad- 
mittedly did not know any of the appellants 


.Ujagar Singh, P.-W. — 
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before. No reliance can be placed on the 
evidence of witnesses professing after 
many months, to identify persons, previously 
unknown to them, as having taken part in the 
attack at Asal unless it is shown that there 
was a regular identification parade in which 
they picked out those person$ from among 
others, as it is not stated that the ap- 
pellants bear any special distinguishing 
marks by which they can be recognized. 
Now it does not appear that any such parade 
was held for the identification of the ap- 
pellants Makhan Singh, Sulakhan Singh 
and, Sohan Singh. Sub-Inspector Wali 
Muhammad (P. W. No. 14) says he had 


‘Nikka and Guria identified by some of the 


prosecution witnesses at Thang Barki on 
the 8th November 1922; but the identifiga- 
tion report prepared by him, on which so 
much would depend, is not forthcoming, 
as he says it has been lost, and of the 
various witnesses whom he mentions as 


‘having identified Nikka and Guria only 


two, Phagga Singh and Ujagar Singh, 
speak about the identification. It is hardly 
safe to rely on Phagga Singh’s statement. 
He identified Tek Singh (one of the accused 
in the case) at a parade held at Kasur, 
although for reasons given by the Magis- 
trate there was considerable doubt about 
Tek Singh's guilt. With regard to Ujagar 
Singh it is to be observed that there were 
two eye-witnesses of that name, and as one 
of them, namely, Ujagar Singh P. W. No. 5 
says he was not asked by the Police to 
identify the accused, probably Ujagar Singh 


mentioned by Sub-Inspector Wali Muham- 


mad is P. W. No. 22, who speaks about an 
identification. That witness; who is said 
to have identified both Nikka and Guria, is 
also not to be relied upon as hé says they 
were armed with spears at the time of the 
assault whereas according to the othes 
witnesses they had sticks. The two Corm- 
stables Nazar Hussain and Rahim Baksh say 
they identified Nikka and Guria at the 
thana, but Sub-Inspector Wali Muhammad 
who held the identification, makes no 
mention of those two persons having been 
idemtified by anybody. 

-In the report of the occurrence which 
was sent tothe thana by Head Constable 


Sadik Muhammad it was stated that Bur 


Singh, Makhan Singh, Sulakhan Singh, 
Nikka Singh, Tehl -Singh and Sohni «i.e, 
Sohan Singh) were identified, but admit- 
tedly none of the prosecution witnesses 
had given those names as the names of the 


eo 
persons who had committed the assault, 
for none of them knew the names. The 
Head Constable says that he learnť the 
names from Sant Singh, lambardar of Asal, 
but Saht Singh has not been called -as. a 
witness, $0 that the fact that the names of 
four of the appellants appear- in the First 
Information Report in no way strengthens 
the case for the prosecution but on the 
contrary the ease is weakened by the fact 
that Sant Singh is not produced. 

Evidence has been given as to Prem 
Singh, who was Sant Singh’s son-in-law, 
having told his companions on the way to 
Asal the names of the thieves, including 
the names of some of the appellants. But 
the question whether or not the appellants 
took part*in the theft ofthe cattle is quite 
distinct from the question, with which this 
case is concerned, whether they were con- 
cerned in the attack subsequently made 
on the tracking party and the Police at 
Asal. There is,in my opinion, no reliable 
evidence that they were concerned in that 
attack, the evidence as to the identification 
being far from satisfactory. 

[accordingly accept the Appeals Nos, 1293 


of 1923 and 60 of 1924, set aside the con- - 


yjctions and sentences, and acquit all the 
` appellants and direct that they be released 
and that the fines, if paid, be refunded. 
K, 8. D Appeals allowed. 


“ALLAHABAD HIGH COURT. 
Criminal REFERENCE No. 376 or 1924. 
July 12, 1924. 
Rresent:—Mr. Justice Neave. 

SRI NARAIN SINGH—APPLICANT 


" e . versus : 
EMPEROR TrrRoUGGH, RANDHIR SINGH— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
238—Penal Code (Act XLV of 1860), ss. I73—No 
complaint by publje servant—Conviction under s. 178, 
Penal Code—S. 288, Cr. P.C., application of. 

A Magistrate has no jurisdiction to take cognizance 
of an offence under s. 173, Penal Code, except en the 
complaint in writing of the public servant concerned. 
[p. 62, col. 2.] . 

When the Cr. P. C. provides that the Court shall not 
take cognizance ofa certain offence without complaint 
from & publie servant, it is not open toa Magis- 
trate to ignore this provision by the device of institut- 
ing*the case with reference to some offence, of which 
he is entitled toiake cognizanca, and then convicting 


the accused for the prohibitéd offence with the nid of . 


s. 238, Cr. P. C. [p.64, col. 1] 


"Rf NARAIN SINGH v, EMPEROR. 
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Criminal reference made by the Addi 
tional’ Sessions Judge, Mirzapur, dated. 
the 13th of June 1924. `. 

REFERRING ORDER.—This is a 
revision against an order sentencing the 
applicant to a fine of Rs. 30 under s. 173 
of the Indian Penal Code. The facts are 
that in execution of a rent decree of one 
Randhir Singh a warrant of arrest with a 
notice was issued against the applicant 
Sri Narain Singh. It is said that .the 


- applicant was arrested on the 12th of 


December 1923 but. was rescued by his 
son Lal Parshad Singh and brother Bal- 
makund Singh. A report was made by 
the chaprasis in the thana but they did not 
want any action to be taken by the Police 
as they wanted to put the matter before 
their officer for necessary action. Accord- 
ingly no steps were taken by the Police and 
after -waiting for some time the decree- 
holder Randhir Singh filed a complaint on: 
the 2nd of January 1924 against Sri Narain 
Singh, Lal Parshad Singh and Balmakund 
Singh under s. 225/109. Proceedings were 
started against Sri Narain Singh alone. 
The learned Magistrate found that the 
offence under s. 225 was not proved but 
convicted the applicant under 8.173 of the 
Indian Penal Code. Now the applicant 
comes here in revision. The first point 
taken by him is that the learned Magis- 
trate had no jurisdiction to take cognizance 
of the offence “under s. 173 of the Indian 
Penal Code except on the complaint in 
writing of, the chaprasis concerned or of 
some other public servant to whom-they 
were subordinate but as there was no such 
complaint the learned Magistrate had no 
power to convict him under s. 173. The 
second point is that there was no evidence 
whatsoever,on the record to support the 
finding ofthe learned Magistrate that he, 
the applicant, did intentionally prevent 
the service ofthe notice and,the warrant 
on himself, First about the first point, 
s. 195 of the Cr. P. C., says that no 
Court shall take cognizance of any offence 
punishable under. s. 173/188 of the 
Indian Penal Code? except on the com- 
plaint in writing of the public: servant - 
concerned or of some other public servant 
to whom he is subordinate. Here no com- 
plaint in writing had been made by the 
chaprasis or by the officer to whom they 


-were subordinate and, therefore, the ledined 


Magistrate had no jurisdiction io take 
cognizance of the offence under s. 173, but 


. 
-. m 
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on*behalf ofthe opposite party it is said 
that though the Magistrate had no juris- 
diction to take cognizance of the offence 
under s. 173 of the Indian Penal Code, yet 
under s. 238 of the Cr. P. C. he had every 
power to convict the applicant under s. 173 
of the Indian, Penal Code when he had, on the 
complaint of Randhir Singh, taken cog- 
nizance of. the offence under s. 225 
because the offence under s. 173 of the 
Indian Penal Code, was '& minor offence 


and on the facts proved the Magistrate had- 


every power to convict the applicant of the 
minor offence. In short théir point is that 
though without a complaint in writing of 
the chaprasis or their superior officer the 
Magistrate had no jurisdiction to take co- 
gnizance of the offence under s. 173 yet he 
had every power to convict the applicant 
under s, 173 as it was a minor offence of 
8. 225 of which hehad already taken cogniz- 
ance. But Ido not agree with it. In my 
opinion they are two different offences alto- 
gether. Section 173 applies to the prevention 
of the service of summons, notice, or order; 
whereas ss. 225 and 225B apply ‘to resist- 
ance or obstruction to lawful apprehension, 


etc. i.e., to warrants of arrest, ete. Sections ` 


225 and 225B.do. not apply to summonses, 


notices and orders and in the same way 


8. 173 -does not apply to warrants of 
arrest, etc. They are two different . and 
distinct offences and the offence under s. 173 
is not a minor offence of s. 285 and, there- 
fore, s. 238 of the Or. P. C. was not appli- 
cable and the conviction of the applicant 
under s. 173 without a complaint as requir- 
ed by s. 195: of the, Cr. P. C. was quite 
illegal, Now taking for granted that s. 173 
"was a minor offence of s. 225 and s. 238, Cr. 
P. C., was applicable let us see if the con- 
viction of the applicant under s. 173 was 
on the facts and evidence on the record 
legal. This brings us to the second ground 
of revision. -Under s. 238, Cr. P. C., a person 
can be convicted of a rainor offence though 
not charged with it when he is charged 
with an offence consisting of' several parti- 
culars and a.combination of some only of 
which constitute a complete minor offence 
-or when he is charged with an offence and 
the facts proved reduce it to a minor 
offence. Now let us see what the facts and 
evidence here were. In his complaint 
Randhir Singh had giyen four particulars: 
(1) that a warrant of arrest was issued, (2) 
that the applicant was arrested on the 12th 


December 1923, (3) that he was rescued by 
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Lal Parshad Singh and Balmakund Singh 
and (4) that the applicant tore out the 
notice. The first three had nothing to do 
with s. 473. The last was no offenoe at all. 
It was admitted by the prosecution wit- 
nesses that when the. notice was tendered to 


‘the applicant he took it and it. was only 


when the warrant was shown to him that 
he tore it out, But that, even if true, did 
not constitute an offence under s. 173. He 
had taken the notice and it was some time 
after that he tore it out. The tearing out of 
the notice could not mean that he intention- 
ally prevented the service of notice him- 
self. And soit is clear that no combina- 
tion ofthe particulars given in the com- 
plaint could constitute an offence under 
s. 173. Now let us see if the fact” proved 
constituted an offence under s. 173. The? 
only fact found by the learned Magistrate 
against the accused is given by him thus 
“there is no doubt as to the accused's pre- 
sence at his house and to the fact that he 
did: intentionally prevent the service of the 
notice and the warrant on himself,” S. 173 
has nothing to do with the resistance or ob- 
struction to the execution of a warrant of 
arrest. As a fact it was found by the 


.learned Magistrate that the offence under s. 


225 was not proved. Now about the notice. 
The learned Magistrate did not state how 
the applicant prevented the notice upon 
himself. He had taken the notice when 
it was.tendered to him and it was only 
when the warrant was shown to him thai 
he tore it-out but. that was no offence under 
s.173. Nootherfact had been proved which 
could constitute an offence under s, 173. 4 
do not see how on the complaint filed by 
Randhir Singh and how on the facts found 
proved by the learned Magistrate it could 
be said that the applicant had intentionally 
prevented the service of the netice upon 
himself. Te only fact about the notice 
alleged by the complainant and proved hy 
the evidence on the record was that the 
applicant tore it out when the warrant was 
shown to him but as already remarked 
above that was no offence under s. 173. 
For the reasons above Iam of the opinion 
that tfe conviction of the applicant under 
s. 173 of the Indian Penal Code was with- 
out jurisdiction and illegal and, therefore, 
should be set aside. 

A copy of the above order will be sent tg 


-the learned Magistrate for any explanation 
-.he may like to give and on the receipt of the 
‘explanation, if any, the papers will be sub- 


x 


* 
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"mined to the Hon'ble High Court with the 
recommendation that the conviction of the 
applicant under s. 173 of the Indian Penal 
Code be set aside and the fine refended. 
JUDGMENT.—This is a Reference 
from the Additional Sessions Judge of Mir- 


zapur asking this Courtin revision to -set - 
aside the.sentence passed under s. 173 of 


the Indian Penal Code. 
It. is not disputed that there was no com- 
plaint in writing made by the public servant 


concerned or by any publie servant to whom `~ 
- he is subordinate as is required by s. 195 of ' 


the Cr. P. O. before cognizance can be 
taken by & Court of an offence under 8.173. 
The learned Magistrate's explanation is that 
.he took cognizance of.an offence under 
' s. 225(8) of the Indian Penal Code and that 
having done so he was entitled under s. 238 
of the Cr. P. C. to convict the accused 
under s. 173 of the Indian Penal-Code which 
: he regards as a minor offence of the same 
character as that for which a penalty is 
provided under s. 225 (b) of the Indian 
Penal Code. 

- [t is clear that when the Code provides 
that the Court shall not take cognizance 
of certain offences without complaint from 


a public servant it is not open to a Magis- . 


trate to ignore this provision by the device 
of instituting the case under another sec- 
tion of the Indian Penal Code. The con- 
viction was clearly illegal. The Reference 


is accepted and the conviction and sentence * 
The fine, if aie wul be re- ` 


are set aside, 


` funded. 


| K. 8 D. 
- NH. 


a KAEN set aside. 


BOMBAY HIGH COURT. 
, CRIMINAL ArPzAL No..393 or 1924. 
October 10, 1924. . - 
: Present: -—Mr. J ustice Marten and 
l - Mr. Justice Fawcett. ° 
In re GAFUR DAUD SAHEB-——AcCCUSED. 
Criminal Procedure Code (Act V of 1898 as amended 
by Act XVIII of 1923), s. 476—Sanction tò prosecute 
—Sanction under old Procedure, legalityof. 
A senction to prosecute for perjury granted ac- 
Soe to the procedure prescribed by the Or. P. 
“1898, after ‘its amendment. in 1923, prescribing a, 
diferent procedure, is illegal, and no ‘Court can take 
„cognizance of it., 


In n re GAFUR DAUD SABER. 


“was held that, 
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Criminal appeal against an order passed 
by the Sessions Judge of Ratnagiri. 

Mr. G. B. Chitale, for the Accused. 

JUDGMENT. 

Marten, J.—In this appeal the learned 
Sessions Judge appears to have made a slip 
in granting sanction to prosecpte the appel- 
lants for perjury: under the old procedure 
and-in overlooking the circumstance that 
under s. 476-af the Cr. P. ©. a different 
procedure ought now to befollowed. The 
amended Criminal Procedure Code came into 
force on September 1, 1923. The above 
sanction was given long. afterwards, viz., on 


- June 30, 1924. It would further appear that 


even the first application for sanction was 


“not made until September 10, 1923. So 


the provisions of s. 6 of the General Clauses 
Act, to which my learned brother has 
drawn the attention of Counsel, could in no 


| way apply. 


We have beth: referred by Counsel to 


` Baldeo Misser v. Deputy Inspector-General 
: of Police, C. I. D., Bengal (1) where pre- 


cisely the same point arose, and where: it 
having ` règard to the 
amending Act, ‘the sanction purported to 


“be there given was illegal and, that no 
.Court could take any- cognizaiice of it. 


It 
does not appear that there the above sec- 
tion of the General Clauses ‘Act was re- 
ferred, to, and it appears to have been con- 
ceded that the Magistrate had no jurisdic- 
tion- to make the order which he did in 
that particular case. 

The order we make is that we quash 


“the direction granting sanction to pro- 
^secute the appellants, and direct the with- 
* drawal of the complaint, which we under- 


stand : has been presented ‘in accordance 


- with the sanction which the learned Ses- 
> sions Judge purported to give. 


Speaking 
for myself, I prefer to- adopt the course 


- which Mr. Justice Greaves took in Baldeo 


Misser's case (1) and to saye nothing as to 


-any alternative course which may be still 


open, to the learned Sessions Judge with 

reference to this alleged perjury. 
Fawcett, J.—I concur. 
N. B. ; Order accor: dingly. 


a) 84 Ind. Cas. m 51 °C. 652; ae) A. I. R. €) 
820; 26 Cr. L. J, 238. 


" 


[851. 0.1995]  BRINDABAN-OHANDRA GHOSH v, DAMODOR PROSAD PANDAY. 


' CALCUTTA HIGH COURT. 
Review Rues Nos. 169-8 anp 170-8 
. or 1924. 
August 20, 1924. 
-Present:—Justice Sir Hugh Walmsley, Kr., 
and Justice: Sir Suhrawardy, KT. . 
BRINDABAN CHANDRA GHOSH— 
. -PETITIONER 


versus 
DAMODOR PROSAD PANDAY —OrrosiTE 


‘Party. . . 
Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 1—"HEfrror apparent on the face of the record," 
scope of—Judgment delivered by putting wrong con- 
struction on'Privy Council decition—Keview, whether 
justified —Court, powers of. 2 
The words "error apparenton the face of the 
record" in O. XLVII, r.1 of the C. P. C. are wide 
enough ‘to covér a case wher judgment, has been 
given by putting & wrong construetion on a decision 
that the Court was bound to follow and imagined that 
it was following, and the Couriis, in such circum- 
'stances, justified in granting a review of its previous 
. judgment. [p. 66, col. 2.] . i : 
Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 280; 
44 J. A. 126 at p. 127; 39 A. 437; 21 C. W.N. 698; 1 
P. L. W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 
©. L. J.1;733 M- L. J..14; (1917) M. W. N. 439: 22 M. 
"L. 7.22; 6 L. W. 213 (P. C.) and Brij Narain Rai v. 
Mangla: Prasad, Rai,“17 Ind. Cas. 689; 28 C. W. N. 
253; 21 A. L. J. 934; 46 M. L. J. 23; 5 P. L. T. 1; (1924) 
M. W. N. 68; 19 L. W. 72; 2 P. L.R. 41; 10 O. & A. L. 
+R. (P- C.) 50; 33 M. L. T. 457; 46 A. 95; 26 Bom. L. R. 
:500;:11 O'L. J. 107; 51 I- A. 129 (P. O.), referred to. 
In granting an application for review the Court 


review, deliver another judgment on the merits. [ibid.] 


Applications-for review of a judgment of . 


the High Court, dated the 10theMay 1923. 
© Dr. Dwarka` Nath Mitter 
` Babus Bireshwar Bagchi and Nirode Bandhu 
Ray), for the Petitioner. 
'Babus Amarendra Nath Bose and 
Dwijendra Krishna Dutt, for the Opposite 


Party. : . 
: JUDGMENT. 

‘Walmsley, J.-—These are applica- 
tions for review of a judgment delivered 
by us on 10th May 1923.: The facts of the 
suits are stated in our judgment... Itiscon- 
venient, howevtér, to mention here that the 
plaintifis.were mortgagees and the defend- 
ants were the sons of -the mortgagor and 


(with him, 


» 


ean, in addition to setting aside the judgment under | 


governed- by Mitakshara Law: the lower - 


‘Courts had decreed, the.suits in part, that 
is, to the extent that the principal secured 
by the mortgage corresponded with the 
debt due on a.prior mortgage. The de- 
.fendants as appellants urged that the 
;prior mortgage was pot ‘an “antecedent 
debt” “and they ‘were not liable under the 


mortgages executed by their father in 


favour of ‘the plaintiffs. "We upheld that 


5 


dismissed 


65 


contention in the belief that the decision 


‘of their Lordships of the Privy Council in 


the case of Sahu Ram Chandra v. Bhup 


-Singh (1) compelled us to do so. 


This.application for review was present- 
ed on 4th August, and as I was away at the 
time it could not be dealt with unt! after 
the vacation. On 20th November we ad- 
journed the hearing. On 14th November 
their Lordships of the Privy Council de- 
livered judgment in the case of Brij Narain 
Rai v. Mangla Prasad Rai (2; this was 
published in India in January and appear- 
ed in the Calcutta Weekly Notes on 14th 
January. When we heard the application 
for review on Ist February, this later judg- 
ment was before us, and -we called on the 
defendants to show cause why in view of 
that judgment our decision should *not be 
reversed, 

Without going into an examination of 
the differences between the judgment in 
Sahu Ram's case (1) and the judgment in 
Brij Narain’s case (2), I think it is enough 
to say that the circumstances in which we 
have to deal with this application are al- 
together unusual. 

lt is contended on behalf of the defend- 
ants that this application is not maintain- 
able, that the ground on which it is press- 
ed was not set out in the application and 
there has been no amendment, that the rule 
is in a wrong form, because this Court 
should at most.set aside the judgment 
delivered instead of replacing it with 
another, and that on the merits our decision 
is correct in spite of the judgment in Brij 
Narain's case (2). 

The second and third objections may be 
in a few words. From the 
dates I have mentioned, it is obvious that 
no reference to the recent judgment{could 
have been made in the application; the 
principle it establishes was, however, men- 
tioned and the judgment was read to us 
when we granted the Rule, and as the Rule 
expressly refers to the judgment there 
can be no prejudice to the defendants in 
the fact that the application was not amend- 
ed. | 

(1) 39dnd. Cas. 280; 44 I. A. 126 at p. 127; 39 A. 
437; 210. W. N. 698; 1 P. L. W. 557; 15. A. L. J. 


437;19 Bom. L. R. 498; 26 OC. L. J. 1; 33 M. L. J. 
14; (1917) M. W. N. 439; 22 M. L, T. 22; 6 L. W. 213 
P.C 


(2) 77 Ind. Cas. 689; 28 O. W. N. 253; 21 A. L. J. 

934; 46 M. L. J. 23; 5 P. L. T. 1; (1924) M. W.N, 68; 

` ; 9 P. L. R. 4410 0. & A. L. R. (P. OS 

50; 33 M, L. T.-457; 46 A. 95; 26 Bom, L. R. 900; 1i 
Q, L. J, 107; 51 I. A. 129 (P, O) 
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With -regard to the third ground it is no 


doubt open to us to proceed by stages, 


but that course is not compulsory: there 
is precedent for proceeding at once to a 
judgment on the appeal in favour of the 
plaintiffs and in the rather special’ cir- 
-cumstances of this case that seems the only 
logical thing to do.  ' 

"There is more substance about the first 


objection, but I can hardly deal with it until 


I have considered the merits, 

|: As I have said, in. our dan ik we 
' thought that we were following the law 
as laid down in Sahu Ram's case (1). 
We referred to the case of “Arumu~ 


-gham Chetty v.. Muthu Koundan (3) and 


two Allahabad cases of: Ram Singh v. 
Chet ‘Ram (4) and Chet Ram v. Ram Singh 
(5). The order made by the Allahabad High 
‘Court on Brij Narain’s application for leave 
to appeal refers to the Madras decision. 
Their Lordships of the Privy Council refers 
to this conflict of opinion between the 
Courts of Madras and Allahabad, and accept- 


‘ed the Madras view. That is- the view ` 


-which we didnot follow. It is quite clear 
. to me that in the light of the judgment in, 


Brij Naraiws case (2) our decision was. 


wrong. 


It is suggested that as we found on the’ 
facts that necessity had not been proved, . 


the question of law does not arise. I can- 
not agree to this contention: 
in the alternative that the plaintifis sought 
to rely on necessity. 

Now, I can come to the first objection. 
It is urged that the application cannot be 
brought within any one of the three clauses 
of O. XLVII, r. 1. No one suggests that it 
can come under the first. “Other sufficient 
cause” might seem wide enough to cover it 
but the remarks in the case of Chhajju 
Ram v. Neki (6) make me hesitate to use 


ui 


7 M; LJ, 166; 26 M. , 
(BIS 


- (4) x Ind. rare 119; 41 A, 529; 17 A. L. J. 708; 
U, P. L. R.,(A.) 52, 
(9) 67 Ind. Cas. 569; 44 A. 368; 27 c W. N. 150; 3 
P.L. T. 363; 31 M. L T. 50; 43 M. L J. 98; 16 L. 
' W. 89;-(1922) M. W. N. 455; 4U, P. L. B. (P: 'Q) 64; 


(1922) A. L R. (P. C.) 247; 3 P. L. R. 1922; 24 Bom. L.. . 
R. 1231;.49 I. A. 228; 21 A. L. J. 114; 37 O. L.J. 79 


(P... 

Py 72 Ind. Cas. 566; 26 O. W. N. 697; 30 M. ©. T. 
; 295; 41:P. L: R. 1929;73 P. L. T. 435; (1929 A.T. R. 
(PC) 112; 16 D. W. 37; i P 9; R. 1922; 3 L, 127; 
- 48 M, L, J..332; 24 Bom. L 238; 4 U. P. L. R. 
- (P, C).99; 86.0, L. e 459; 9i AHA (P. 9 


urges that-this expression ‘is wide enoug 


‘circumstances I think we ought to hold tha 


‘decrees of the District Judge: 


it was only: 


CE 52 y 100 ar d 42 x. 711; 9 L. W. 565; ur 


"respondents—JA ppeal, 
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thes general words. "The remaining claus 
"error apparent on the face of the record,’ 
and the learned Vakil for the petitione 


to embrace such a case as this. 
that view is right. 
altered: their "Lordships are careful t 
say that the judgment in Sahu Ram’ 
case — (1) introduced no modification and 
that again the judgment in Brij Narain’ 
case (2) ) made-no change. The position, there 
fore, is that we have been told authoritatively 
that we put a wrong construction on the de 
cision that we* were bound to follow an 
imagined that we were following. In suc 


there is an error apparent on the face of th 
record. 

. Accordingly, I grant the application for 
review, set aside our judgment of 10th 
May 1923 and restore the judgments and 


On the appeals we showed 3ndulgence 
to the plaintiffs in the matter of costs. For 
similar reasons I think we should now 
Show the same indulgence to the defend- 
ants and direct that each party pays his 
own eosts in these applications. The peti- 
tioners are entitled to a, refund of the 
excess Court-fees paid on the review applica- 
tions under s. 15 of the Court Fees Act, 

Suhrawardy, J.—I agree. 

. K, 8. D. Application gr afield: 





ALLAHABAD HIGH COURT. 
EXECUTION First CIVIL APPEAL No. 202 
oF 1923. 
2T June 12 and July 11, 1924, i 
Present:—Mr. Justice Mukerji and Mr.. 
Mr. Justice Dalal. ' 
July.10, 1924. 
Present:—Mr. J ustice Daniels and. 
Mr..Justice Neave. ^ 
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PURAN SINGH js D ane UDGMENT- 


DEBTORS— RESPONDENTS, 

Civil Procedure Code (Act V of. 1908), 0. XXII, r. 
4--Pre-emption suit, appeal in—Death of one . of 
whether - abates— Payment. of 
-consideration money, effect of. > 

"Where, in a;pre-emption suit, the "vendee appeals 
against à decree allowing, the claim of four plaintiff 

pre-emptors, and the appeal is decreed in ignorance 


i of a ae that pne LER the respondents "Was | dead, and 
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the suit is dismisséd, the whole. appeal abates and 
consequently the appellate decree i is a nullity. [p. 71, 
col.2.] 

The fact that the consideration money has héen 
paid by all the pre-emptors jointly without specifica- 
‘ tion of shares in terms of the decree of the Court 


of first instance,:in.the said Court, before the appeal 
is heard, makes no difference, so far as thé question |” 


of abatement is concerned. [ibid.] 

"Execution first appeal from a decree of 
the-Subordinate Judge, Dülandsisee dated 
~ the 28th of March, 1923. 

JUDGMENT. i 
` Mukerji, : :J.—(June 12, 1924).—This 
' appeal is connected with the Execution 
First Appeal No. 281'0f 1923. They have 
arisen under the following cireumstances:— 
'" Four persons, Puran Singh, Lekhraj 
Singh, Amar Singh and Pirthi Singh, in- 
stituted, a suit for pre-emption against 
Wajid Ali Khan 


property ^and who is the appellant in 


Appeal No. 202 of 1923. The suit suc-. 


ceeded in the Court: of first instance and 
a decree was made in favour, of the 
plaintiffs on ;20th February 1921. The 
consideration money was. directed to be 
' paid within one month ofthe decree be- 
coming final and was actually deposited 
in Court on 22nd June 1921. Wajid Ali 
filed an, appeal to this Court on 30th 
March 1921.” Amar Singh died pending 
the appeal ‘on, 12th January 1922, ‘The 
first appeal in this Court: was heard in 
ignorance of the fact that Amar Singh 
was dead, and a decree was made on 
18th January 1923 reversing the decree 
. of the Court of first instance. Before the 
appellate decree was made, the pre-emptors, 
on payment of the consideration money, 
had obtained delivery of possession over 
“the pre-empted property. Wajid Ali on 
his suecess in appeal, applied for restora- 
tion of possession, and it appears that, 
by an ez parte order, he was restored to 
posssssion on the 2nd of February 1923. 
.'Thereupon, the plaintiffs Puran Singh, 
Lekhraj Singh and Pirthi Singh and the 
representatives of the deceased - - plaintiff, 
` Amar Singh, made an application on the 
16th of February 1923, in the Court of 
first instance, asking that. they should be 
restored to possession. Their case was 
that Amar Singh having died pending 
the appeal, the decree passed by the High 
- Court was a nullity and, therefore, Wajid 
Ali got nothing by the decree made by the 
High Court in, his'favour. 
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: The Court of first instance held that the 


“gone of Amar ‘Singh . were entitled to . keep 
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possession of the entire ERI if the 
three surviving plaintiffs agreed that the 
entire consideration money might be taken 
as having been deposited by the heirs of 
‘AmarSingh. 

Wajid Ali, the vendee, has appealed, his 
appeal being No. 202 of 19235 In this 
appeal the three surviving plaintiffs filed 
a cross-objection, but they did not pay 
the Court-fee payable on the same, and 
their objection should be*deemed to have 
been rejected. It appears that under the 
decisions of this Court, under certain cir- 
cumstances, it is cheaper to file an appeal 
than to filea eross-objeetion, and accord- 
ingly the three surviving plaintiffs, Puran 
Singh and others, filed the Appeal No. 281 
of 1923. 

Mr. P. L. Banerji, appearing fér the three 
surviving plaintiffs, tells us that his clients 
are willing to have the entire money 
credited as paid by Amar Singh, and that 
the order passed by the Court below may 
be taken as effective. The case of the 
surviving plaintiffs, however, is that the 
whole appellate decree is a nullity and, 
therefore, the entire decree made by the 
Court of first instance should stand, giving 
all the four plaintiffs in the Court of first 
instance the fruits of the decree, unham- 
pered by the decree made by the High 
Court. 

On behalf of Wajid Ali Khan it has 
been contended that the result of not 
bringing on the record the heirs of Amar 
Singh was simply this that the decree of 
this Court reversing the decree of the 
Court-of first instance stood in respect of 
three-fourths of the property and was a 
nullity in respect of the share of Amar 
Singh. 

It is common ground that thg decision 
of: the question raised between the parties 
depends on the effect of the provisiong 
made in*O. XXII of the C. P. C. Thé 
argument on behalf of the surviving plaint- 
ifis is that if the fact that Amar Singh 
was dead had been brought to the notice 
of the High Court, the Hàgh Court would 
have been bound to declare that the whole 
appeal had abated and could not proceed 
to determine the appeal on its merits. The 
contention of Wajid Aliis that the abate- 
ment would have been declared with res- 
pect to the interest of the deceased Amar 
Singh alone and not with respect to the 
interest of any of the remaining plaintiffs- 
respondents, 


- gion 


;,plaintiffs or more 
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Order "XXII, r. lof the C. P. C, de 
clares. that the death ofa plaintiff or de- 
fendant, shall not cause the suit to abate 
if the right to sue survives. The expres- 
"right to sue” has not been, defined 
anywhere in the C. P. C, but I*iaké it 
that the | expression means ‘a right to ask 
for relief whether in the Court of first 
instance or in the Court of Appeal. Rule 2 
lays down that where there are more 
defendants than one, 
and any of them dies, and the. right. to 
‘gue survives either in favour of the: re- 
‘maining plaintiff or plaintiffs or against- 
the remaining defendant ‘or defendants 
alone, an entry will be made by the Court: 
that:a party is dead and it will proceed 


.with the disposal of the: case before it: 


Shall be brought on the record. 


Rule 3 gays that where the sole plaintiff 
or sole surviving plaintiff or one of two 
tr more plaintiffs dies and the right to 
sue survives in fayour ofthe legal repre- 
sentatives as well, the legal representa- 
tives of the decéased "plaintiff wil be 
brought on the record. The penalty of 
not ‘bringing the legal representative of 
the deceased. plaintiff is specifically de- 
clared, and it is this, namely, the suit 
shall abate so far as the deceased plaintiff 
is concerned. Rule '4 applies to the case 
ef defendants, and provides that where 


. the sole defendant or sole surviving defend- 


ant dies and the right to sue survives 
agàinst the legal representative as . well, 
the legal represeniative of the deceased. 
"The 
penalty of not bringing the legal tepre- 
sentative on the record would bethat the 


e suit would abate as against the deceased 


defendant. The provision as to defendants 
and plaintiffs is to be adapted te the case 
of an appeal as provided in 11 of 
the Order. The sum total df ail ‘the pro- 
visions in rr. 1 to 4 seems to me to be 
this: Where the right to sue gurvives in 


. favour of or against the legal representative 


- as well, and there are more parties than - 


one, the result of ‘not bringing on the 
record of the legal representative of the 


‘deceased party is this and this only that 


. the deceased party. 


the suit or appeal would abate as against 
It is nowhere laid 
as re-enacted in 1908,” 


dowh in the C. P. C., 


that the whole of the appeal will fail if 


the legal representative of 'the deceased 


- party ‘be not brought, on the record. The 


adgditidh of the words “as far as the de- 


> "ceased. pieno is concerned " or the Words 
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“as against the deceased defendant" to . 
Mis Code of 1908 clearly indicates that, 
the abatement can take effect as ‘against d 
the deceased party only, and the abatement. 
shall not affect the entire case before the 
Court. The main ‘point is whether the right 
to sue survives ‘or not. If.the, right to 
sue does not survive, then and then alone 
the .whole case-may go. 

Where the language of law is simple’ and. 


there is no ambiguity, it is not open to 
- look to the reasoh of the rule. 
. can, bé no doubt that the Legislature acted 


But there 


‘on a well defined policy in altering the, law 
in 1908. They expressly enacted, O. I, r. 9) i 
that'no suit should fail for mis-joinder | 
'or non-joinder of parties, and directed the 


. Courts to decidethe'ease as between parties 


on therecord. The same policy, in my 
‘opinion, is responsible for the rulethat only . 
a part of the suit or appeal should abate 
and not the whole of it. 

Now, applying the rule of Jaw ‘as dis- 
cussed above to the facts. of thé present ' 
case, we find that when Amar Singh died 
he had already become entitled to a quarter 
share in .the property subject &o the result 
of the appeal. Indeed, he had completed 
his title under the decree ‘by. ‘deposit of: 
the consideration’ money along with his, 
It goes, without saying that 
the plaintiffs in a pre-emption suit claim 
under their individual titles, and in the 
present “case, the four plaintiffs could have: 
instituted four different suits, one for each 
plaintiff. In the case of their. success, the 
Court would have divided the property 
among the four plaintiffs In that case, 
however, there ` would have been this fur- . 
ther provision. that, if one party’ failed to 
pay his share of the purchase-money, the - 
other rival plaintiffs would be entitled to 
pay the same. In the present‘case the four 
plaintiffs agreed to take the property among’ . 
themselves, and it must be taken that “each. 
of the. plaintiffs was ‘entitled under the 
decree toa fourth share in the property. 
When, therefore, Amar Singh died, he was,. 
subject to the résult, of the appeal, entitled 
to a fourth share in the -property, If the 
appellant, Wajid Ali Khan, wanted to con- 
test the appeal. as against Amar Singh’s 


‘legal representatives, he was bound to 


bring themon the record and ‘to argue 
the appeal in their presence. The death 
of Amar Singh did nat result in:the death 
of the ‘right to sue, because Amar Singh 
already obtained a decree "in his 


* ADS 
| - 
< $ . 
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fayour,- In a pre-emption: suit. when a 
plaintiff dies, the question whether his son 


or other legal representative can, be.brought 
on the record or not depends on good many 


circumstances.: Where, for example, 4. 


plaintiff:claims à preferential right of pur- 


chase over the vendee, on his death, his. 


son cannot be brought on the record un- 
less he also in his personal right is entitled 
to pre-empt as against. the vendee? see 


Partab v. Daulat (1. But where a decree- ` 


has already been passed and an interest 
in the property has: been. acquired, the 


question of the pérsonal right of the legal: 


representative ofa deceased plaintiff, in à 
pre-emption appeal, dogs not arise. Any- 
body who would succeed to the property 


of the, deceased would be entitled to be. 
brought on the record. Thus, it is per-' 
fectly. clear that the. ‘right to sue, so far. 


as. the appeal went, did survive not only 
against.the surviving , plaintiffs-respondents 
but also against the legal representative 
of.the deceased plaintiff-respondent. The 
result of not bringing the legal representa- 
tives, of Amer Singh on the record in 
appeal would 
‘appeal would abate as against Amar Singh. 
The appeal woüld continue to be.good as 
against the surviving plaintiffs-respondents. 
In this view of theWaw the legal representa- 


tives of Amar Singh would be entitled to’ 
take back, possession with respect to one- 


fourth share of the . property, and the 
application of the surviving plaintiffs 
would be liable to be dismissed for the 
decree of the High Court would not bea 
nullity but would be binding on the surviv- 
ing plaintiffs-respondents.' . i 


. Now I shall consider the authorities cited 
at the bar. The learned Counsel for Puran 
Singh and others, the surviving plaintiffs, 
referred us to several cases, The first one 
is.Imam-ud-din/ v. Sadarat (2) In this 
‘ease’ the person who had died pending the 
appeal was one of the vendees, and it was. 
held that, as his légal representative had 
not been brought on ‘the’ record, the 
decree that was passed in appeal was a nul- 
lity. In the judgment it ‘is expressly 


' stated that it was admitted at the Bar’ 


that the suit was one in which the cause 
of action did not continue against the 
surviving defendants alone and it was 
necessary to bring, on” the record the re- 


, (1) 22 Ind: Cas, 078;12 A. L-J. 18; 36 A. 63. 
(2) 5 Ind. Cas..897;. 32 A..301; 7 A, L. J.228. 
T . 


a 
e 


‘not brought on the record, 


simply be. this that the 
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presentatives of the deceased respondent. 
It is clear in that case that the suit being 
oné for pre:emption, the plaintiffs could 
succeed; df at all, only with respect. to the 
whole. property. As oneof the vendees 
was dead and his legal representative was 
the decree, 
ifheld good, could have only resulted as 
being against a part only of the pre-empt- 


,ed property. That this is the*effect of this 


ruling was recognized in the case of Ambika 
Prasad v. J hinal Singh(8). At page 94* of the : 
report occurs the following expression of 
opinion: —‘TIt might, however, be argued on 
‘behalf of Ambika Prasad that the principle 
underlying that decision [Imam-ud-din v. 
Sadarat Rai (2)]does not apply to his appeal, 
inasmuch as the decree against the fendees 
could not be split up as the shares of the ^ 
vendees perhaps were not specified in the 
gale-deed."- 

: It may also be pointed out that the deci- 
sion in Imam-ud-din v. Sadarat Rai (2) de~- 
pended on the interpretation of the law as 
it stood before the Code of 1908 was en- 
acted. 

In the case before us, as. I have already 
indicated, one of the four pre-emptors, who 
had definitely got each a fourth share in the 
property, died and the case in Imam-ud-dinv. 
Sadarat Rai (2), therefore, has no applica- 
tion. The rule that there cannot be pre- 
emption of a part of the property exists 
for the benefit of the vendee and cannot 
be used to his disadvantage. He may 
say “well, if my appeal cannot succeed 
with, respect to one-fourth share, let it 


succeed with respect to the rest, three- 


fourth share.” In the case of Ambika 
Prasad v. Jhinak Singh (3), it appears that 
only one of three plaintifis filed an appeal 
and he stated that he was filing the appeal 


-not only on his own behalf but also on be- 


half of his o$-plaintiffs, These co-plaintiffs 
were not made parties in the appeal. One 
of them, Hubedar, died pending the appeal. 
The appeal was decreed by the High Court. 
When. the successful plaintidis-appellants 


tried to take possession, it was contended 
“for thg purchaser that the decree of the 


High Court wasa nullity and could not be 


executed. This Court held, on the authority 


‘of a Calcutta. case, Balram Pal v. Kanysha 


Majhi (4) that where one of several joint 


(3) 71 Ind. Cas. 321; 21 A. L. J. 91; 45 ^. 285; 
(1923) A. IR. (A) 211. 

(4) 53 Ind: Cas. 518. 
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plaintiffs died and his legal representative: 
was not brought on the record, the suit and 
theappealmust fail. 
the Calcutta case, and I do not thik that 


it can bear the weight of a broad proposi- 


tion like¢his. Itis clear, however, that in 
the case of Ambika Prasad v. Jhinak Singh 

. (3), the decision did not turn on the peculiar 
incidents of a pre-emption case. 


As against these two cases cited by the -- 


learned Counsel for the surviving plaintiffs 


we have the case of Imdad Ali v. Jagan Lal. 
(5) decided by two learned Judges of this, 


Court, namély, Sir John Edge, GC. J., and 
Banerji, J. In thatcase it was found that of 
' two persons against whom a decree had been 
made, one had died before the decree was 
passed. Itewas held that the decree could be 
executed against the property of the person 
who was surviving but not against the 
property of the deceased person. This case 
“was considered and approved of by Chief 
Justice Richards and Banerji, J., in the 
- case of Sripat Narain Roy v. "Tirbeni Misra. 


Tn this conflict of authority, indeed, if; 
there be any conflict atall, I would prefer 
.to follow the cases of Imdad Ali v. J agan 
Lal (5) and Sripat Narain Roy v. Tibreni 
M$sra (6) to the case of Ambika Prasad v. 
Jhinak Singh (3). 

I need hardly point out, that ms ane 
of -the law is consistent with the rulings I 
propose to follow. 


The result is that I would modify the: 


decree of the Court below and restore Amar 
Singh’s legal representative to the posses- 
sion of “only one-quarter share in the pre- 
empted property and would dismiss the 


Appeal No. 281 of 1923 of the surviving: 


plaintiffs Puran Singh,: Lekhraj Singh and 
Pirthi Singh. The cross-objection of Puran 
and others in pappen No. 202 of 1923 must 
*be rejected. * 

* Dalal, J ce (fune 12, 1924). -Wajid Ali 
Khan was the purchaser i ina pre-emption 
suit brought by Puran Singh, Lekhraj 
Singh, Ámar Singh -and Pirthi Singh for 
pre- “emption of a complete revenue paying 
mahal. A decree was passed on 28th Feb- 
ruary 1921, jointly in favour of all the four 


plaintifs without specification of shares ` 


conditional on their depositing Rs. 2,173 
and odd for payment to Wajid Ali Khan- 


NE 478; A. W. N. (1895) 109; 8 Ind. Dec. 
N 
(6) 45 Ind. Cas. 21; 16 A.L. J. 327; 40 A. 423, , 
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The following dates may be quoted in. 
tabular form; . 
18th March, 1921 —Appeal to the High 
Court by Wajid Ali against the four plain- 
tiffs. : 
, 22nd June, 1921. —The plaintifis ‘deposited 

in Court amount. as.directed in the decree. 
80th June, 1921.—Plaintiffs took posses-. 
sion through Court. 
18th J anuary, 1922. —Plaintiff Amar Singh 
died. : 
l8th January, 1923.—The diaree of First 


.Court reversed by the High Court. ; 


2nd February, 1923,—Wajid Ali restored 


; to possession. 


On 16th February, 1923, the heirs of Amar: 
Singh-—his two sons—and the other plaint- 
iffs "applied to be put’ again in possession ` 
on the ground that the decree of the High. 
Court having been passed after the death ' 
of Amar Singh and without his legal're- - 
presentatives being brought on the record 
was anullity. The lower Court dismissed 


‘the objection of the. three surviving plaint- 


iffs but directed possession to be made: 
over to Amar Singh’s sons "provided the 
purchase money alr eady deposited in Court .- 


is consented to go to the opposite party. ` 
by.all the objectors.’ 


Both Wajid Ali and the three sur- ` 


: viving plaintiffs have appealed separately. 


This is the appeal cf Wajid Ali. The 
reasoning of the lower Court does not satisfy, 
me, The leatned J udge held that the 
appeal against three out of four plaintiffs, 
was competent and that the decree there- 
under.was binding on them. Ifso, Amar 
Singh’s sons can retain or receive back one- 
fourth of the propérty or property commen- 
surate with Amar Singh's share of the money 
deposited in Court according to agreement 
between the , four pre-emptors. It is true, 
as observed by the lower Court, that Amar 
Singh, alone could have pre- -empted the . 
entire property but he did not do so, nor. is 
it urged that he alone owned the money 
which was deposited i in Court. 

In my opinion the correct reasoning here 
would be that the'decree of this Court "Was. 
a nullity becausethe*appeal abated against 


. all the respondents and that, therefore; the 


pre-emption decree in favour of the ori iginal 
plaintiffs still operates. Possession was given 
to Wajid Ali wrongly. It may be mentioned: 
that no plea of res judicata i is set up on his 


` behalf. 


Much stress was laid down by the learned 
Counsel for the appellant on.the. change 


. 
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yf phraseology in the ‘0, P.. C., 1908. 
. my opinion the .alteration. has not 
hanged the law on the subject.: Accord- 
ng to O:-X XH, r. 4, cl. (1), where.one of two 
r more defendants dies and-the right to 
ue does not survive against the surviving 
efendants alone ‘as here); the Court shall 
pon application cause the legal represen- 
atives of the deceased défendant to be 
ade parties. Clause (3) of this rule lays 
down that in the absence of. an application 
the suit shall abate asagainst the deceased 


ceased defendant" are new 1n ‘the present 
Code. This means that the appeal abates 
primarily against the deceased respondent 
alone. 
shall not abate asa whole necessarily as 
an invariable. consequence of abatement 
against a respondent. At the same time, 
the provision does -not lay down that in 


the other respondents. The point will have 
to. be decided in every appeal whether the 
appeal abated as against the deceased un- 
represented respondent only or as a whole. 

My opinion is that Wajid Ali's appeal 
here abated.as a whole. A vendee 3annot 


admit the right of. one out of several pre-- 


emptors to pre-empt a portion and appeal 
asto the right of thegothers. The rights 
of all pre-emptors were of equal, degree and 
admission of the rightof one amounted to 
an admission of the right of all. Amar 
Singh may have had claims of his own to 
the entire property. which he would not be 
able to urge if he:is not madea party to 
the appeal. Suppose Amar Singh alone 
had deposited the money as he was fully 
entitled todo under the decree and be- 
came .entitled to possession of the entire 
property. . The purchaser by appealing 
against the others, who did not want to 
press their claims, would deprive Amar 


Singh of the fruits of his victory by de-. 


priving him of £ hearing in the Appellate 
Court. The. decree in favour of.the plaint- 
iffs was joint and not divisible. To my 
mind, the principles- of the- ruling in 
the case of Imam-ud-din v.- Sadarat 
Rai (2) apply here though the de- 
fendants in that case were purchasers and 
not pre-emptors. Here the interests of the 
pre-emptors are indivisible. just as those 
of the purchasers were indivisible in the 
ease quoted. The decree can be'executed 
wholeornot atall. On this ground the learn- 


ed. Judges. rightly distinguished a decree: 
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-the decree: was not enforceahle. 
defendant. The words, “as against the de- 


The provision means that the appeal. 


every case the appeal shall proceed against: 
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in. a pre-emption suit from a decree 
such as the one under construction 1n 
Imdad Ali. v. Jagan Lal (5). There the 
properties of two  judgment-debtors 
were divisible. The decree was passed 
against. Muhammad Jalil and not Hamiti- 


un-nissa for possession of property, while 


the lady had died -prior to decree and her 
representative-in-interest was not brought 
onthe record. This. Court held that so far 
as. “the interests of the lady were concerned, 
Presum- 
ably ib was known to what extent the 
decree was passed against Abdul Jalil and 
to.what extent against the lady. In the 
present case the decree in favour of the 
four plaintiffs is indivisible. 

Ambika Prasad v. Jhinak Singh (3) was 
another ruling of this Court quoted off be- 
half of the respondent. I shall not rely 
upon it because the reasoning does not 
appear to me to be sound that one of several 
pre-emptors in equal degree cannot appeal 
with respect to the entire property. I should 
have thought that, taking the facts of 
the present case for an example, if the 
plaintiffs had failed in the First Court, any 
one of them could have appealed alone to 
preempt the entire property. . 

As, in my opinion, the decree of this Court 
of 18th January, 1923 is inoperative, I would 
dismiss this appeal and decree Appeal 
Execution No. 281 of 1923. 

By the Court.—As we are differing 
on à question of law, we refer the case to 
the Hon'ble the Acting Chief Justice with 
the request that he may constitute a Bench 
for hearing the question under s. 98 (2) 
proviso of the C. P. C. The questionis , 
this:— ix 

(a) Where in a pre-emption suit, the 
vendee appeals against a decree allowing the 


claim of four plaintiffs-pre-emptors and the 
‘appeal is decreed, in ignorance ofthe fact 


that, one of thé respondents was dead, and 
the suit ig dismissed, whether the whole 
appeal had abated and consequently the 
appellate decree is a nullity or whether the 
decree was operative as against the plaintiffs- 
respondents who survived ? 

(b) Fyrther, whether the fact that the 
consideration money had been paid by all 
the pre-emports. jointly without specification 
of shares in terms of the decree of the Court 
of first instance, in the said Court, before 
the appeal was heard, will make any déffer- 
ence in the answer to be returned to thé 
question (2)2.... .. 


a 


12. 


Mukhtar ‘Ahmad, fo? the: Appelant. 
Mr. P. L. Banerji and Dr. K: N. Katju, 
for the Respondents. 


Thé..àppeal again: came for hearing: 


"beforé a Bénch cónsisting of Daniels ‘and 

Neavé, JJ., who delivered the following 
JUDGMENT. —(July 10, 1924). —This 

is a, Reference under s. 98 of the 


C. P. C. in consequence of a difference’ 
of opinion* between Mr: Justice Mukerji. 


and Mr. Justice Dalal. The. question for 
decision in the appeal was whether 
the failure of the appellant Wajid Ali 


Khan to implead the legal representatives . 
of Amar Singh plaintiff in his First Appeal. 
No., 119 of 1921, to this Court involved the. 


dismissal of his. entire appeal or only its 


dismissal ih respect of one-fourth. share of 


* the subject-matter. 

The facts are stated in.the two referring 
"orders. 
.Bingh, Lekhraj Singh, Amar Singh and 
Pirthi Singh filed a joint suit for pre-emp- 
tion. Wajid Ali Khan, the vendee of the 
property under the sale impugned, was.the 
sole defendant. The Trial Court decreed 
the suit on 28th February 1921 and'gavea 
joint decree in favour of the plaintiffs: 
e On 18th March, 1921, Wajid Ali Khan ap- 
* pealed. to this Court. In the meanwhile 
the decree-holders deposited the pre-emp- 
tion money and obtained possession of the 
p peoneriy. 

On 12th January, 1922, Amar Singh died. 
: No: steps were- taken to implead his legal 
representatives. This Court, nearly a. year 
later, in ignorance of Amar Singh's death 
allowed the appeal and dismissed the suit. 
This was on 18th January 1923. Wajid 
“Ali Khan obtained an ex parte order restor- 
ing possession to. him, but subsequently 


on the objection: of the legal. representa-. 


tives of Amar Singh, this order was set aside 
and possession delivered. to” the legal re- 


presentatives of Amar Singh. As between: 
the decree-holders there is a mutual agree-. 


ment the effect of which is that it’ is im- 
. material whether possession is restored to 
all.the decree-holders jointly or to the re- 
presentatives of Amar Singh alone. , Wajid 
Ali Khan appealed to this Court and con- 
tends that he should have been allowed 
to retain possession of three-fourths of the 
property and only the remaining one-fourth 
` xestoted to the representatives of the deceas: 
ed. ‘The appeal came before a Bench con- 
sisting of Mr. J ustice Mukerji and Mr. 


WAJID ALI KHAN.2, PURAN SINGH, 
Messrs. “Be Abi Ali, Iqbal Ahmad and: 


the decree 


They are.thàt four persons Puran. 
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"Justice Dalal: Mr. Justice Mukerji:was. of 


opinion that this:contention should prevail," 
Mr. Justice Dalal ‘considered that' the:order: 
ofthe Court below was.correct. They have 

accordingly referred. to us under s. 98 of 

the C.. P. C. the following two questions: 
of law :—- 


(a) Where in a pre-emption suit the: 


vendee appeals against a decree allowing the 


claim of four plaintiffs-pre-emptors, and the. 
appeal is decreed in ignorance, of the fact 
that one ofthe respondents was dead, and 
the suitis dismissed, whether the whole 
appeal had abatéd and consequently: the 
appellate decree : was a nullity or whether. 
was operative as against the 
plaintiffs-respondents who survived: 

(b) Further, whether the fact that: the 
consideration’ money had been paid by all 
the pre-emptors jointly without specifica- 
tion of'shares in terms of the decree of the: 
Court of first instance, in the: said: Court, 
before the appeal was heard, will make any. 
difference in the: answer: to ‘be returned: to: 
the question (a)? ` 

We.agree with the view qf Mr. Justice: 
Dalal that the order of the. Court below 


‘should be upheld. A: reference has. been. 


made:to the difference. in language between: 
O. XXII, r. 4 of the C.. P: C. and the. cor- 


_responding provision qf the Code of 1882, 


The old Code said that the whole appeal! 
should abate. The: present Code says that 
it shall abate as against the deceased de- ` 
fendant or respondent. This does ‘not‘mean 
that the appeal can in- all cases succeed 
against the remaining respondents. Whe- 
ther this is so depends entirely on whether: 
the interest of the. deceased respondents. 
can ‘be separated from that of the remaining 
respondents so thatitis possible to give a 
separate decree against the latter without 
affecting .the interest of. the legal represen- 
tatives whom the appellant’has failed to` 
implead, When several ‘persons have a joint 
interest in. property, it is irf general impos-. 
sible to give a joint decree for possession 
against some,of'them when the decree-de- 
claring the right of the.other joint holders 
to retain: possession has. become final, other- 
wise the.result- would be two contradictory: 
decrees both of equal authority. Our answer: 
to the first question must depend, therefore, 
on whether the other three plaintiffs had: 


.& separate interest in the property “which 


could be restored tò Wajid Ali Khan with- 
out prejudice to,the rights of Amar Singh's 
representatives. Clearly- they had not: The. 
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decree was. a joint; decree; each plaintiff: 


was given a joint interest in the entire 
"property. It was open to any of the four 
to pay the entire. pre-emption money if 
his-co-plaintiffs failed to do. so. 


'To suggest . 


that Amar Singh obtained by the decree. 


a one-fourth share. in the property which 
can’ be: separated off from the share decreed 
in favour of his co-plaintiffs, is directly 
contrary-to the decree itself. The rulings 


relied on: by Mr. Justice Mukerji do not, in ` 


our opinion, affect the question at all. In 
Inidad Ali v. Jagan Lal (5); the report shows 
that-the judgment-debtor, whose represen- 
tatives had not been impleaded; had a dis- 
tinct and separate share in the property in 
suit, and this would: haturally be the case 
as the. parties were Muhammadans. The 
ease of Sripat: Narain Roy v Tirbeni Misra 
(6) merely decided that a decree against a 
dead. man wasa nullity, but expressly left 


y 


open the question whether the decree. could: 


be; given effect to against the surviving 
defendants: On the other hand, Ambika 
Prasad v. Jhinak Singh (3) is a strong au- 
thority agginst the. appellant. 
Stances in which an appeal was held as 
wholly abated because the legal represen- 
tatives of one of the joint decree-holders 


had not been impleaded are Sardari Lal: 


v. Ram Lal (7) and Tej Narain Sahw v. 
Dal Ram Sahu. (8). 

‘Our answer to the second question is that 
the rights of the parties aye not affected 
by the fact that ‘they jointly paid in the 
. pre-emption money in accordance with the 
decree of the Trial Court. The argument 
of the appellant is that they must be pre- 
sumed to have paid in equal shares and, 
therefore, to have become tenants-in-com- 
mon of one-fourth sharé.of the property each. 
Such a presumption could only be drawn 
as between the decree-holders in the ab- 
sence of any evidence to the contrary. As 
against the: judgment-debtor the’ money 
was paid'in fointly in pursuance of a joint 
decree.’ No party could have claimed to 
deposit a fourth share of the price separate- 
ly; nor would, he have acquired any rights 
by so doing. Moreover, the order of the 
Trial Court. was that the money should be 
paid in within thirty days after the decree 


Other in- 


became final. Inm fact the decree never did. 


(7) 87 Ind. Cas. 199; 1 L. 225; 1 L. L. J. 225; 143 
P. L. R. 1920. ít] 


(8) 69 Ind. Cas. 694, 1 Pat. 699; (1992) A. L R. 
(rit) 606; 4° P. L. T. 170; (1923) Pat, 207; 1P, L. R 
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"become final because an appeal was filed. 
The-payment was, therefore, only provision- 
al and the rights of the .parties cannot be 
affected by it. Our answer to question (a), 
theréfore, is that the whole appeal abated, 
and our answer to question ( is that 
“the payment into Court of the pre-emption 


“money by the decree-holders makes no 


difference to the answer returned to ques- 


. FINAL JUDGMENT. 
Mukerji and Dalal, JdJ.—(July 
11, 1924).-This appeal owing to a 
difference of opinion between the Judges 
constituting this Bench was heard so far as 
the question of law was concerned hy two 
Hon'ble Judges- of this Court and their 
opinion and the opinion of one ef us are: 
that the decree made'by this Court on appeal 
in the  pre-emption suit was nullity. 
The result of that finding is that Wajid 
Ali Khan must restore possession to all the 
-four plaintiffs who made the application in 
the Court below. The Court below 


‘allowed the application of the heir of the 


deceased plaintiff Amar ‘Singh. But 
according to the decision of this Court now 
all the four plaintiffs ought to be restored 
.to possession. The appeal of Wajid Ali, 
the vendee, therefore, fails and Appefl 
No. 202 of 1923 is hereby dismissed with 
costs which will:inelude Counsel's fees in 
this Court.on the higher scale. 


K. S. D. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sreconp CIVIL APPEAL No. 433 oe 1922. 
November 10, 1924. 
Present :—Mr. Kinkhede, A. J. C. 
Sheikh DANGU—Dzerenpant No. 1— 
HC APPELLANT 
versus 
NARAYAN AND OTHERS—PLAINTIFFS — 
E RESPONDENTS.” 
C. P. Land Revenue Act (II of 1917), s. 


o 


188— 
Land separately held by co-sharers—Lambardar, whe- 


ther San grant lease. 

Section 188 of the C. P. Land Revenue Act gives no 
authority to the lambardar to grant a lease of land. 
already soparately held by the other co-sharers and 
thus to oust them. [p. 75, col. 2.] » 

Appeal against the decision of the Dis- 
trict Judge, Wardha, in Civil Appeal 
No. 43 of 1922, decided on the 31st J uly 
1922; i 
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Mr. M. Y. Sharif, for the Appellant. 

Dr. H. S. Gowr, Mr. N. G. Bose, R. B., and 
Messrs. M. R. Bobade and K. V. Deoskar, for 
the Respondents. - 

JUDGIM EN T.—In Mauza Panjar, Tah- 
sil Arvi, «Digtrict Wardha plaintiffs Nos. 1 
and 2 and plaintiff No. 3 and defendant 
No.2 are co-sharer malguzars, 
No. 2 is the lambardar of the village. In 
this” village there is a large tract oft banjar 
land. The plaintiffs Nos. 1 to3 who own a 
fifth share in the village commenced on 
21st October 1920 to break up some portion 
of the banjar of the village. By 21st Janu- 
ary 1921 they had brought under plough 
about 73 acres, of banjar "land and made it 
ready for sowing after removing the roots 
and trunkseand clearing it of the bushes 
and, brambles, and also of stones lying 
therein. This reclamation of the banjar 
land cost them nearly Rs. 1,500. While the 
land thus brought under cultivation by 
the plaintiffs at their own cost and labour, 
"was in their possession, the defendant.No. 2 
maliciously and with the express intention 
of causing loss to them executed a bogus 
patta in the name of defendant No. 1 Sheikh 
Dangu on 28th Decembar 1920 and caused 
it to be registered on Ist February 1921. By 
means of this document the defendant No. 2 
purported to grant a lease in perpetuity to 
the said Sheikh Dangu in respect of 28°44 
acres of the land forming part of the tract 
brought under cultivation by the plaintiffs 
in consideration of his paying him Rs. 235 
onaccount of nazrana. On the basis of this 
patta the defendant No. 1 went to the field 
' on 2nd February 1921 with a large number 
of pebple and took forcible possession there- 
of. Plaintiffs, therefore, instituted the pre- 
sent suit for recovery of possession of the 
field on 13th May 1921 as against the said 
Sheikh Dangu, and have also impleaded 
Ratansa the lambardar as defendant No. 2. 

The defence of the defendants Nos. 1 and 
2 is practically common. According to both 
of them the land was first leased by the 
lambardar to defendant No. 1 on 8th Oeto- 
ber 1920 in consideration of the latter 
' agreeing to pay Rs. 235 as nazrana, and 
that as evidence of that contract of lesse 
a receipt for Rs, 10 as earnest money was 
passed by defendant No. 2 to defendant 
No..1 it is Ex. 1 D-l. That a few days 
thereafter the defendant No. 1 began to 
breakeup the land and after hehad prepar- 
ed it for sowing with cotton and juar 
plaintiffs desired to” enter forcibly into 


Defendant. 
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possession thereof. The defendant. No. 1, 
however, resisted their forcible entry. It 
was further alleged that defendant No. 2 
as lambardar had every authority to grant 
the lease to defendant No. land that in 
any case the defendant No. 1 was a bona 
fide lessee and could not, therefore, be 


‘ejected from the land given to him in 


tenant-right by the malguzar. It was plead-: 
ed in the alternative that in any case 
plaintiffs were not entitled to claim more 
than 1/5th share of theland. It was thus 
clear that each party claimed to have first 
come upon the land and the validity or 
otherwise of the transaction of the alleged 
lease must, therefore, depend upon the deci- 
sion of the question thaf as to who or which 
of the party was in previous possession of the- 
land leased. Both the Courts have con- 
currently held that the agreement dated 
8th October 1920 (Ex. 1 D-1) though proved 
to be executed by Ratansa defendant No. 2 
was not actually executed on that day, and 
that it was a fraudulent transaction. That 


. the patta dated 28th December 1920 (Ex. 1 


D-2) was collusive, and that the defendant. 
No. 2 assisted defendant No. 1 by entering 
into the collusive transaction with him for 
depriving the plaintiffs of the field in. suit; 
and that defendant No. 2 thus’ succeeded 
with help of defendant No. lin forcibly oust- 
ing the plaintiffs from the land in suit. It 
was also concurrently found that the so- 
called lease wasefor a grossly inadequate 
consideration. As regards the question of 
who first broke up the land it was held that 
the land was first brought under cultivation 
by. plaintiffs and not by defendant No. 1. 
With regard to the question of the compe- 
tency ofthe lambardar to grant the lease. 
of land brought under. cultivation by and 
in the actual occupation of other co-sharers, 
both the Courts have held that it was 
beyond the scope of the lambardar's author- 
ity, in view of the peculiar circumstances 
of the case and of the fact that the land in 
suit was reclaimed by the plaintiffs at their 
own eost. 

On these findings the plaintiffs’ suit was | 
decreed as against the defendants Nos. land 
2 by the Munsif of Arvi. The appeal pre- 
ferred by defendant No. 1 was dismissed by 
the District Judge, Wardha. The defend- 
ant No. 1 has, ther efore, come up in second 
appeal. 

During the pendency of «the , litigation, 
plaintiff No, 3 assigned his malguzari share 
to one Shesh Rao and the latter seeks sub- 


[51.0.1025] — 
stittition of names, whereas the vendor 
opposes it on the ground that the benefit 


ef this litigation’ is not assigned to the: 
But the terms of the assign- 
. ment are clear-and Ido not see any justi-- 


purchaser. 


fication for refusing to add.the name of th 
purchaser as a co-respondent. -` i 


"The next important thing what has. 


happened since the institution of the. 
present appeal is that the lambardar and 
the plaintiffs have adjusted their account. 
of village profits and that this adjustment 
comprizes according to one party the lease 


.money or nazrana realised by defendant 


No.2 from defendant No. 1 in respect -of 


- the: land in question, while according to' 


the other party itis not so comprised. - It 
is contended on behalf of the appellant 
and the defendant No. 2 that by this ad- 
justment the eonferral of tenancy by the 


defendant No. 2 on defendant ‘No. 1 was. 


impliedly consented to by the other co- 
sharers, and that whatever defect there may 


“have been.-in the initial letting of the land, 


it-was cured by the subsequent ratification 


for consideration evidencéd.by the receipt. 


dated 28th March 1923—marked Ex. A-l. 
The respondents other than the lambardar 
Ratansa urge that the adjustment was with 
an express reservation of the rights of the 
parties as regards the land in ‘suit as the 


receipt Ex. R-1 executed by. Ratansa in 


favour of the respondents Nos: l and 2 
simultaneously with receipt (Ex? A-1) would 
show; that the plaintiffs. might at the 
most be regarded as having only condition- 
ally ratified the defendànt Ratansa's act of 
letting because they have agreed:to abide 
by whatever decision this Court might give 
on that question, and that. it is not an 
unqualified acceptance or unconditional 
ratification. ` 

L have gone through the two documents 
Exs. A-l and R-l and am of opinion 
that they clearly show that the co-sharers 
have -expressly reserved, their right 
to share the land in the event ofthe decree 
appealed against being confirmed in second 
appeal. This must-necessarily mean that 
they have not accepted the defendant No. 1 
as the tenant of the land unconditionally. 
-Ido not, therefore, think that the appellant's. 
position has in ary way been improved by 


the so-called adjustment of accounts. More-, 
over the mere fact that defendant No. 1 


may have been the party evidently intended 
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to the adjustment betwéen the co-sharers 
and the lambardar inter se, lam of opinion 
that he cannot take advantage of it and 
claim to avoid the hearing and disposal of 


‘the-second appeal on its merits. _.. e 


‘This brings me “to the consideration of 


two questions :—  - 
(1) Whether the status of the defendant 


.No: lis that in respect of tenant of the 


land iu suit, or is he a merg trespasser 


liable tó be ejected ; and 

42) Whether the defendant No. 2 was 
legally competent to oust the plaintiff from 
possession of land in suit through the 


instrumentality of the defendant No. 1 


under colour of the so-called lease dated 


28th Decémber 1920. . . 
Iam ofopinion that the finding ef fact 


‘to the effect that the land in suit was first 


. brought under cultivation by the plaintiffs 


at their own cost,is fatal to the defence. 
Moreover the plaintiffs being first on the 
land, the other co-owner, hamely, defendant 
No. 2had-no right to oust them from the 
actual possession, they enjoyed, much less 
could he ‘grant a valid lease of land not in 
his own possession but in thé exclusive oc- 


eupaney of the other co-sharers. If the 


authority of the lambardar in the matter of 
granting leases, i.e. creating tenancies ex- 
tends to lands already appropriated to their 


: individual or separate use by the co-sharers, 


‘thereon for their own benefit. 
shold that $.188 ofthe Land Revenue Act 


to be benefitted.by thé adjustment, still as ' 


he was admittedly not a party but a-stranger - 


then very anamolous results will follow 
and there wil be a great anarehy in the 
village. Itis not the intention of law to 
enable the lambardar -to do anything 
through his lessee which he himself could 
not do. He had no right to take the law 
in his own. hands and dispossess thé 
plaintiffs from the possession of the lands 
brought by: them under their own cultiva- 
tion at enormous eost and with the avowed 
object of carrying on cultivating operations 
y I, therefore, 


gives no authority to the lambardar to 
erant a‘ lease of land already separately 
held by the other co-sharers and thus to 
oust them. . The defendant No.1 was thus 
a trespasser and was rightly held liable 
to be *ejected as such by the present 
plaintiffs. - So 

For these reasons I dismiss the appeal 
with‘costs. ‘Costs in the lower Courts will 
be paid as already ordered. CLE 

K.S. D. ' Appeal dismissed, ° 
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. ALLAHABAD HIGH COURT., 
BmooND CIVIL APPEAL No. 1595 or 1922. 

April 14, 1924. : 
Present :—Mr. Justice N eave. 
BHAUN PRATAP SINGH—Praufrier— 
e APPELLANT 
versus 
BHAGWAN SINGH AND oTHERS— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11 —Matier 
directly and subftantially in issue—Subject-matter of 
previous litigation dijferent—Res judicata. 

Plaintiff sued for a half share of certain groves by. 

artition. It appeared that there had been a previous 

litigation of the same nature between the parties but. 
it related to another grove: 

Held, thatasthe groves now in suit were different 
from the grove which. formed the subject-matter of the: 
previous litigation, it could not be said that the matter 
now in isene between the parties was directly and 
substantially in issue between them in the former, 
Mtigation and the matter was not res judicata. [ p. 77, 
col. .1] 

Appeal from a decree of the Judge of 
the Court of Small Causes, Allahabad, dated 
the 18th July, 1922. 


Mr. Haribans Sahai, for. the. Appellant. 

Messrs. P. L. Banerji and J. N. Dutt, for 
the: Respondents; 

JUDGMEN:T.—This isa second appeal 
by the plaintiff, and his learned Advocate 
states that the matter will not be taken 
further, whateyer the decision.of this Court 
may be. The suit was for partition of 
certain groves in which the plaintiff claim- 
ed one-half share, The genealogy append- 
ed to the plaint shows that the parties are 
descendants from a common ancestor, Aman 
Singh who has several sons. The plaintiff 
is, the descendant of one of these sons, 
Pancham Singh, and the defendants are. 
the descendants of another son; named 
Harnam Singh. Defendaits Nos. 1 and 2, 
who are the sons of Harnam Singh's 
son Jawahir Singh, have admitted the 
plaintiff's elaim but defendants Nos. 3, 4, 
9 and 10, who are descended from another 
son of Harnam Singh, contested the claim. 
The remaining defendants did not put in 
an appearence. The appellant'$ case was 
that originally*allthe parties were members 
of. a-joint Hindu family. Some 40 years 
ago, separation took place but the groves 
belonging to the family were not divided, 
The grovesin suit continued tobe recorded in 
the name of Harnam Singh, untilin 1325 
Fasli defendants Nos. 1 and 2 got the appel- 
lant's hame entered in respect of a half 
share of the groves in suit. The other 
defendants, however, denied the appellant's 
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title and disputes arose. The appelldnt, 

accordingly filed this suit for partition.  . 
The defence was that the property be-. 


.longed to Harnam Singh's branch. alone, 


and the plaintiff had no right to it., It was 
also.pleaded that the suit was barred by 
limitation, as the plaintiff..has never been 
in possession. The First Court decreed the. 
suit, but the. lower. Appellate Court dis-' 
missed it, holding that the groves belonged 
. entirely tothe branch of Harnam Singh’ 
alone. Two points only have been. argued 
in. appeal: the first, that the matter is res, 
judicata, the second, that as. defendants, 
Nos. 1 and 2 confess ' iudgment the appel-. 
lant should at least get a decree from their, 
share in the property. 

It isin evidence that in 1910 there was, 
a: dispute among the descendants of 
Harnam Singh over the groves. This was 
referred to arbitration, and Sitla Bakhsh, 
the father of the plaintift-appellant was. 
one of the arbitrators. On the 6th July 
1910, an award was made granting a one 


“quarter share to the present defendants 


No. 1 and 2. Later on a ereditog of- defend-, 
ant'No.l got half the share in another 
grove (not one of those now in suit) attach- 
ed and brought to sale. It was purchased 
at auction by the plaintiff-appellant and, 
the contesting defendant instituted a suit 
to recover three quarters of the property, 
claiming that the whole grove had belong- 
ed to Harnam*sSingh's branch. The present 
plaintiff who was defendant in the suit, 
pleaded that he was the owner of half the 
grove in his own right and that he was 
entitled to the other half as purchaser at 
the auction-sale. The Munsif decreed the 
suit holding that the groves had belonged, 
to Harnam Singh’s branch of the family 
alone, but on appeal the District Judge 
took the view that half the grove belong- 
ed to the plaintiff in his own rights asa 
descendant of Pancham Singh and that he 
got only one eighth of it at that auction. 

. It is contended that this decision operates 
as res judicata in the present suit for 
though the subject-matter of the suit is 
nof the same, the matter in issue is sub- 
stantially the same. In support of this con- 
tention the learned Advocate for. the appel- 
lant relies.on Panchu Mandal v. Chandra 
Kant Saha (2) and Pahlwan Singh v. Risal 
Singh (1). With this, view Iam unable to 


(1) 12 Ind. Cas. 9; 14 C. L. J. 220 at p. 223. 
(2) 4 A. 55;-A. W. N. (1881) 110; 6 Ind, Jur, 432; 2 
Ind. Dee. (N. s.) 610. 
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agree, as the groves now in suit are differ- 
ent from the grove which formed the subject 
ofthe previous litigation; and ib cannot 
.be said that the matter now in issue 
between the parties was directly and sub- 


stantially in issue between them in the: 


former litigation, 
Turning to the other point raised, it is 


difüeult.to see why the plaintiff should not: 


‘have been allowed a decree as against de- 


fendants Nos. 1 and 2. The lower Appellate- - 
Court has found that they are colluding. 


with the plaintiff and the history of the 
ease supports this view; but it is nowhere 
denied in the written statement of the other 
defendants that defendants Nos. 1 and 2 are 
entitled to a share in the groves in suit, 
nor does it.appear that the other defendants 
would in any way be prejudiced by the 
granting of a decree against defendants 
Nos. 1 and 2 from their share of the 
property. 


- The appeal is dismissed as against all 


the defendants except Nos. 1 and 2 Bhagwan 
Bingh and Tej Singh, and against them a 
decree for partition of one-half of their 
one quarter share in the groves in dispute 
‘is granted to the appellant. No order as 
to costs against defendants Nos. 1 and 2. 


K. 8. D. Appeal allowed. 


: PATNA HIGH COURT. 
` LETTERS PATENT APPEAL No. 97 or 1923. 
| November 12, 1924. 
Present:—Sir Dawson Miller, Kr., Chief 
dustice,and Justice Sir B.,K. Mullick, Kr. 
-RAMDHANI GOPE AND ANOTHER— 
APPELLANTS 
‘versus. 
Miss C. V. SCOTT AND oTHERS— 
. RESPONDENTS. 

‘Lease, construction of-—Document reserving . yearly 
rent—Intention of parties—Tenancy terminable by 
death, whether‘ heraable—Tenant-at-will, ejectment of 
—Notice, whether necessary. 5 

Every document which reserves a yearly rent or 
which states that the rent is payable in proportion 
to certain aliquot parts of the year does not neces- 
sarily create a tenancy from yegr to year. [p. 78, col. 1.] 

Morton v. Woods, (1869) 4 Q. B. 203; 38 L. J. Q. B. 
81;9 B. & S 059; 17 W. R. 414, Vaman Shripad v. 
Maki,4 B. 424 at p. 425; 2 Ind. Dec. (x.s) 788 and 
Jagjivandas Javherdas v. Narayan, 8 B. 493; 4 Ind. 
Dec. (x. s. 703, referred to. 

Where the inténtion of the parties is that the ten- 
ancy isto be determined byethe death of either party 
there can be no estat& which the heir can take, 
tp. 79, co1.1.] 1 
* Killick v. Manser, (1910) W. N.61, followed. 

. T 2 
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It is settled both in England and in India that in 
the case of a tenancy-at-will no formal notice is re- 
quired but a demand for possession is sufficient. 
[p. 79, col. 2.] 

Deo Nundan Pershad v. Meghu Mahton, 11 C. W.N. 
225 at p. 229; 5 O. L. J. 181; 34 C. 57, followed. e 


Appeal against the judgment" of Mr. 
Justice Foster; dated the 24th July 1923, 
confirming a decision of the Subordinate 
Judge, Patna, dated the 25th July 1921. 

Mr. A: K. Roy, for the Appellants. 

* Messrs. S. M. Mullick and N. N. Sen, for 
the Respondents. ' : 


JUDGMENT. 


Mullick, J.—The decision of this 
appeal depends on the construction of a 


` kabuliyat executed on the 6th Januery 1894 


by one-Khaderan Passi'in favour of Mr. 
James Scott in respect-of 1 katha 16 dhurs 
of land in Mauza  Bankipore Jaibar. 
Khaderan wasa seller of toddy and took 
theland' to build a shop on it for carrying 
on his business. Subsequently Mr. James 


' Scott devised the land by Will to his son 


George Scott who inhis turn devised it 
to the plaintiffs, and upon Khaderan's 
death, which took place some time before 
the year 1909, the land came into the posses- 
sion of his four daughters one of whom? 
Musammat Subhagia together with her son 
Tuni on the 2nd.March 1909 executed a 


. mortgage in respect of the whole 1 katha 


16 dhurs in favour of defendant No. 2 who 
is the son and benamidar of defendant No. 1. 
Eventually the defendant No. 2 sued upon 
this mortgage and purchased the property 
in execution in 1917. Musammat Subhagia's 
three sisters-thereupon brought a partition 


.suit against her and defendant No.2 and 


recovered their twelve-annas share in the 


‘holding leaving an area of 9 dhurs cofistitut- 


‘ing the four-annas share of Musammat Sub- 
hagia in the possession of defendfint No. 2. 
It is said that the plaintiffs have come to 
‘terms with the three sisters, and that in 
regard to Musammat Subhagia's share they, 
on the 15th April 1919, wrote to the defend- 
ant No. lasking him to execute akabuliyat if 
he wished to be recognised as a tenant and 
that onethe 23rd April 1919 the defendant 
No. 1 ‘declined. Thereupon -on the 29th 
April 1919 the plaintiffs served the defend- 
ant No, 1 witha notice calling upon him to 
give delivery of possession on the 14th May 
1919. The present suit was instituted où 
the 27th August 1919 for the ejectment of 
the defendants. ` 


8 


-cupancy and also that in any event he was 
‘ entitléd. to six months’ notice. 

. Oh appeal the Subordinate. Jüdge. held 
-that Khaderan- was a.tenant-at-will, that 
“neither, he nor Musammat Subhagia had 
any transferable interest in the property, 
that the plaintiffs never recognised thé 
: défendant No. 2 as a tenant and. that no 
notice was necessary, The learried Sub- 


ordinaté Judge accordingly made a decree: 


. for ejectment. s 


There was..then a second appeal to ihe. 


High Court which was heard by Mr. Justice 
Foster. The leathed Judge agreed with 
the Subordinate Judgé and dismissed the 
appeal. ieee: "o. s 
The present Letters Patent Appeal has 
been preferred by the defendants against 
‘the decree of Mr. Justice Foster. . ik 
Now, the first question is whether Musam- 


mat Subhagia was a tenant-at-all, and if so, 
whether she was a tenant-at-will or a tenant: 
from year to year or a tenant from month- 


to month. - > ; 


Now, in this case the principle that a doubt- 


fulgrant is to be- construed in favour. of 
the grantee has no application. 
yatis clear and lagree with the Courts of 
Appeal below that it creates a tenancy-at- 
will. 
yearly rent or which states that the rent is 
payable in proportion to certain aliquot 
parts of the year does not necessarily create 
a tenancy from year to year. In Morton v. 
Woods (Y, the lease was for a term of ten 
years at a yearly rent of £ 800, but it pro- 


vided that notwithstanding anything there- - 


in contained and without any notice or 
demgnd of possession it should be lawful for 


the 


Chief Baron Kelly that the lease created a 
tenancy-at-will and not one fora term of 
years because whatever might be the no- 
minal duration of the tenancy it was intend- 


ed that it should bein the power of the 


lessor atany time to put an end to it. Here 
the relevant words in the lease in question 
are as follows :— : ` 

“I shall without any objection and plea 
whatsoever on my part continue to pay the 
said fixed rent annually from 1301 Fasli as 
pes» instalment given below and taking re- 


seipts therefor. Should the rent ofone in- - 


(1) (1869) 4 Q. B. 203; 38 L. J. Q. B. 81; 9.B:& S. 659; 
ITW: R. dih Ba o QM QU E 
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"The Munsif dismissed the suit holding: 
that the defendant No. 2 had a right of oc- 


‘continue to pay the same. 


The kabuli-: 


Every document which reserves a` 


essor to determine the term of the... 
tenure gnd to eject the lessee. It was held by ` 


[BBL G. 1925] . 


stalment,. 4 e., of six months in respect’ of 
the said land remain due by me or by my 


-heirs or representatives, the said proprietor 


shall bé.competent to realise from: me or 


my heirs or representatives, the said rent 


with interest thereon at two-annas per rupee 
per month from the date of default to that 


of realisation, |. in case of non-payment of 


the same without instituting a suit. So long 
as I shall remain in possession of the said 
land with the consent of the said landlord, 
on payment of fixed annual rent, I shall 

“These words, in my opinion, leaveno room 
for doubt that it was the intention of the 
parties that the tenancy should be termin- 
able at the will of either party. 


In Vaman Shripad v. Maki (2), the lease 
gave the lessee the right to hold the land 


. 50 long as the lessee chose, to occupy it 


and it was held that the lease'was a tenancy- 


- at-will terminable upon the death of the 


lessee. x c ang 
In Jagjivandas Javherdas v. Narayan (3), 
the kabuliyat provided that the tenant 
might claim possession for one year and 
that he should pay rent so long as the land- 
lord should leave theland with him. It was 


‘held that the lease was not for a period 


beyond one year but created a tenancy-at- 
will. ` x 
In the present case tlie express words 


- limiting the duration: to the will of: the 


lessor eanfot be ignored. > °°: > 

. The next question is whether the tenancy 
was heritable. In Halsbury's Laws of Eng- 
land; Vol. XVIII, page 437, the rule is stated 
thus:. “A ,tenancy-at-will is a, persona] re- 
lation .between the original landlord and 


. tenant,and’ is determined by the death of 


either ofthem.", Woodfall in his Law of 
Landlordand Tenant, 14th Edition, page 237, 
varies the rule slightly and states it as 
follows: “An estate-at-wil may] be deter- 
mined by a demand of’ possession or by. the 
express declaration of either of-the parties, 
or by, implication of law: of the latter des- 
cription will be the death of either party, 
which in general determines the will.” The 
reason for the rale is that as death deter- 
mines the will the tenancy ‘terminates by 
efflux of time and that in such a case the 


‘successor of the tenant being at best a 


2 * - 
. 424 at p. 425; 2 Ind. Dec. (x. s.) 788, 
. 493; 4 Ind, Dec, (NS 703. . .. 


« 


[85 1. C. 1825] 
»tenant by sufferance he may be ejected with- 
out notice: James v. Dean (4). 

Itis necessary, however, to observe. that 
in Morton v. Woods (1), Chief Baron Kelly 
expressed an opinion regarding the sub- 
sistence of a tenancy-at-will after the death 
of one of the parties in the following words: 
“The whole law on this subject is based: on 
very fine distinctions ; but when we come 
"to look at the cases, it would rather seem 


that a tenancy-at-will may continue to sub* . 


sist after the death of one ofthe parties, 
unless the heir or legal representative shall 
do something to manifest his intention to 
‘determine the tenancy. At all events, it is 
necessary to say that the mention of heirs and 
assigns does not nécessarily manifest an 
intention to create anything more than a 
tenancy-at-will.” 

‘It would appear that these words were 
‘obiter and, in my opinion, they aré not an 
authority for holding that a tenaxicy-at-will 
is necessarily heritable. They. might per- 
haps-be applicable to the facts of such a 


-case as Killick v. Manser (5), where a tenant- 


at-will died intestate and his administratrix 
in her affidavit for the inland revenue treat- 
ed the land as copyhold and valued it at 
- £200. Subsequently she was accepted as a 


tenant by the landlord on signing the usual 


acknowledgment that she held asa tenant- 
at-will, The intestate’s next of kin having 
asked fora decision whether the new ten- 
ancy acquired by the widow formed part 
of the intestate’s estate, and also for general 
‘administration, the Court, without deliver- 
ing a formal judgment, made an order for 
administration of the intestate’s real and 
personal estate, including the property com- 
prised in the widow's acknowledgment. ‘It 
would seem that for the purpose of adminis- 
tration the new tenancy was treated there 
.as an accretion to the intestate’s estate ; but 
the-case is not an authority for the general 
proposition that all such estates are herita- 
ble. Where the intention of the parties 
is that the tenancy is to be determined by 
the death of either party there can be no 
estate which the heir can take and-I think 
it follows upon principle that the Indian 
law on- the subject must be the same as the 


English Law, and that in the present case 


Musammat Subhagia had no tenancy in the 
land... ^" - 

9 (1805).11 Ves. 383; 32 E. R. 1135, 8 R. R. 178. 

(8) (1910) W. N. 61. > j Í 
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In any event she had no transferable in- 


. terest in it, for even if she became a tenant- 


at-will .by inheritance, the tenancy was 
deteymined by dn act of assignment. The 
defendant No. 2 acquired no title to the 
property by the execution purcPase. 

Our attention has been drawn to the 


‘words in the kabuliyat providing that in 


the event of any rent remaining due from 
Khaderan or his heirs or his representatives, 
the proprietor would be competent to 
realise it from him or his heirs or his 
representatives. The reference to the heirs 
in this connection has been found by the 


` learned Judge of this Court to relate to 


the realisation of rent accruing due before 
and not after his death. In my opinion 
thatis a correct construction of fhe lease. 

Finally it is to be determined whether 
the plaintiffs are entitled to a decree for 
ejectment in this suit. Now, it is settled 
both in England and in India that in the 
case of tenancy-at-will no formal notice is 
required but a demand for possession is 
sufficient: Deo Nundan Pershad v. Meghu 
Mahton (6). In the present case it is es- 
tablished that a demand for possession was 
made and I can see no reason why the de- 
fendants should not deliver up possessjon 
to the plaintiffs. 

The decree of the Subordinate Judge and 
the learned Judge of this Court were cor- 
rect and the appeal is dismissed with costs, 

Miller, C. J.—1 agree. 

. K. 8. D. Appeal dismissed. 


oy C W. N. 225 at p. 220; 5 O. LJ. 181; 34 
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ALLAHABAD HIGH COURT. 
Firsg CIVIL APPEAL No, 5$ 0r 1921, œ 
: May 22,1923. $ 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Piggott. 
. MUHAMMAD SAID—DEFENDANT 
: —APPELLANT 
versus 
. RISHAMBHAR NATH-—PraiNTIFF— 
: RESPONDENT. 


Contract Act (IX of 1872), s. 11—Contract of sale by 
minor—Suit for cancellation of sale—Decree condi- 


- tional on re-payment—Court, equitable power of—Test. 


Notwithstanding the fact that a contract of sale 
entered into by a minor has been declared to be 
destitute of legal effect, the Court has the equitable 
power, wholly distinct from the existence of a con- 
tractual or non-contractual relation of the parties, to 


80 


make a decree for cancellation of the sale-deed con- 
ditional upon re-payment of the purchase-money.. In 
each -case the test must be the conduct of the 
parties. ` (p. 80, col. 2. 

The very request for equitable relief puts upon 


the Court the obligation of looking carefullf* into the 


ue 


&ondugt of die petitioner in each case. [p, 81, col. 1:] ` 


First. appeal from a decree of the J udge, 
Small -Cause Court, exercising the powers, 
ọf a Subordinate judge, Allahabad, dated 
ihe 13th of December 1920. 


Mr. B. E. Q'Conor (with him Maulvi 
Iqbal Aħmad), for the Appellant. 

Dr. K. . Katju (with him Munshi 
Krishen-Bihari Lal), for the Respondent. 


FACTS.—Bishambhar Nath, a minor 


"son of Janki Prasad, sold his interest in the 


` ancestral property to Muhammad Said, son 


Qf Abdul Aziz who had already acquired 
by purchase the interest .of Sheo Narain, 
another son.of Janki Prasad. "Bishambhar 
Nath brought the present suit through his 
‘father as his next friend and certificated 


- guardian for the cancellation of the said 


sale: ‘and for possession of the property. 
transferred on the ground of minority at. 
the date of. the sale. Muhammad Said 
pleaded, firstly, that the plaintiff-was not in 
fact a minor at the date of the sale. and 


` had further assured him of his being major 


by producing-horoscope and medical certi- 
ficate ‘and secondly, that, in any case, the 
plaintiff was not entitled to relief prayed. 


'for without re-payment of the consideration 


actually received by him from the.defend- 


ant on account of the sale in question. The. 


next friend in reply charged Abdul “Aziz 
with having brought. about the moral and 
fifancial ruin of his two sons and. maintain- 


ed that Abdul Aziz, having first secured ., 


influence over Sheo Narain and by provid- 
ing himfwith funds for dissipation, acquired . 
the whole of his share in the family pro- 
perty and the defendant adopte the ‘same 
course with the present plaintiff and most 
carefully kept back all knowledge of his 
transaction from him. He further contended 


that the defendant's claim for the refund. 


of the sale consideration was not legally 
admissible. The lower Court decreed the 
suit having held that the plaintiff eas a 
minoratthe date of sale and the defend- 
‘ant was not entitled to any refund. The 


'défendant appealed. Their Lordships after 
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discussing the ‘evidence on the record heid 
that the ` plaintiff was a minor at the date 
of sale and on the question of restitution; 
delivered the following 

JUDGMENT. —We now turn to the 
second question. Should the decree in 
favour of the plaintiff be made subject to 
any and what conditions of re-payment ? 

Notwithstanding that the effect of our 
first finding is to declare the contract be- 
tween the parties destitute of legal effect, 
we are of opinion that we. have an equit- 
able power, wholly distinet from the exist- 
ence of a contractual or -non-contractual 


relation ofthe parties, which entitles us 


in a.case of this-kind to make a decree 
conditional upon re-payment. In each case 
the test must be the conduct of the 
parties. On the one hand, the father of 
the plaintiff contends that the defendant 
and his father have brought about the 
moral and financial ruin of his two sons. 


. He ‘maintains that Abdul Aziz .sectired 


influence over Sheo Narain, influenced him 
adversely, to his own -interests and those 
of his father, acquired the whole of his 
share of the family property, And -by put- 
ting him in funds-enabled him to com- 
mence a course of dissipation. Similarly 
when Bishambhar Nath, in July, 1916, 
was minded to raise -money, he was 
brought by Sheo Narain to:the defendant 
and the latter adopted the same course 
with him and most carefully and cautious- 
ly kept all knowledge of‘ his -transac- 
tions with Bishambhar Nath from the 
father. He accepted from Sheo Narain a 
document of doubtful authenticity, the 
horoscope; he relied upon a paragraph in 
a written statement of the father, he con- 
tented himself with a medical certificate, 
whereas, it is contended, he ought to have 
gone to the father and told him of the 
son's intentions and asked him -for proof 
of his.age. It is said that he did not -do so 
as he was well aware that the father would 
have disapproved strongly of the:suggested 


transactions and would have asserted his. ` 


son’s minority, and; as against the defend- 
ant, the case hag een put as one of 
studied abstention on his part from all 
communication with the father and as 
one on which he was prepared to take 
risks, actuated by a desire to add to the 


.. 
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property ofigitelly sine by Sheo. Narain 
that of his brother Bishénibhat Nath, . | 

In one view, of thé cásé it is possible 
that Bheo: Narain atid Bishambhar Nath 
did perpetrate a fraud upon the defend- 


ant; Théy' may have planted” a forged 
horoscope. upon, him dnd Sheo Narain. may 


have made. verbal. representations as to the 


age of Bishambhar Nath. This’ is, hów- 
. ever, largely d. matter , of surmise, and 
‘proof of these matters Was oli thé defend- 
ant, He- failed to give the requisite 
proof. . "Whilst due protection must be 


given to ‘persons ‘in. thé ‘position - of, the. 


‘defendant, when victims of a clear fraud, 


they must nevertheless make out a plain : 


-casé for equitable-relief, and:the very re- 
‘quest’ for such' relief puts upon thé Court 
the obligation of looking éarefully into thë 
conduét of. the petitioner in. édch case. 
We think that the father. of the minor 
‘plaintiff is right.in charging. the defendant 
with having been to sonie extent un- 
scrupulous in-his dealings. with his two 
doris, and, as. regards Bishambhar Nath, 
. we think that” in the defendant's anxiety to 
acquire: the “property he ‘was cóntént to, run 
some ‘degree’ of risk. . Purchasérs or money- 
lenders who ‘deal ..with persons -who. are 
‘hovering. upon majority, and the ascertain- 
ment of whose éxact agé is impossible 
must not; coniplain if their ,cupidity , leads 
-them åt times inito: litigation ; and loss. We 
are ‘of opinion ‘that we ought" ‘not 1o exercise 
our powers "of equitable réliéf in this case 
and that the appéal must bé dismissed. 
We, however, direct that- in this and. the 
Trial -Oourt éach’ party shall pay his own 
costs. 


K. 8. D, Appeal dismissed. 





NAGPUR: JUDICIAL COMMIS- ' 
SIONER’S COURT. 
` SECOND’ CIVIL APPEAL No. 544 oF 1922. 
, July 23;,1924, . 
“Present: MIE. Kinkliede; A, J. :0. 
' NARAIN AND. OTHERS—DEFENDANTS— 
- APPELLANTS” 
versus 


JERAMCPDIIE CRREPONDANI 
Limitation Act- (1X of 1908), s. 26——Easement — 
Right of way—Uninterrupted user for twenty years 
—Presimption—Failure to oe présumption--Sécond . 
appeal, whether competent. . 
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An opem user continued without interruption for a 
period of, over twenty years and not shown to be 
attributablé to’ permission - or sufferance on the 
owners part is-prima facie evidence of enjoyment 
as of right within the meaning of s. 26 of the Limita- 
tion Act. [p. 82, col I.] 

Failure on “the part of an Appellate Cougt to draw 
from such user a presumption that it was as of right 
is an error of law such makes a second appeal com- 
peteht. [p..81, col. 2.]. 

Diwan v. Jagta, 56 Ind. Cas. 728; 1 L. 206; 113 P. L. 
R. 1990, followed, 

» ‘Mahomed Ali v. Joogul Ram Chunder, UWR 
124; 5 B: L. R. App.-84, relied on. 


: Appeal: against a decree of the District 
Judge,: Chhindwara, dated the 11th August 
1922 ini Civil Appeal] No. 62 of 1922. 

Dr. H. S. Gour, for the Appellants. 
= Mr..J. C. Ghosh, for the Respondent. 

JUDGMEN T.— This appeal raises two 
questions. One is asto whether the lower 
Appellate Court was right in making a pre* 
sumption that thé user of way was as of 
right.: The .Distriet, Judge relied on 
Mahomed Ali v. Joogul Ram Chunder (1) 
which was followed in Hari v. Mahadeo (2) 
and held that the evidence on record was 
sufficient to` raise -the presumption that the 
long; user not being attributable to per- 
mission or sufferance was as of right. The 
‘District: Judge has believed ‘the plaintiff 
whenihe: said that he’ did not obtain pen 
-misson but used the way because he thought 
he could pass; with regard to this matter 
the appellants’ learned Counsel urges that 
the District Judge was wrong in his in- 
terpretation of Mr. Kotva]; Additional Judi- 
cial Commissioner's order of remand and 
in making the p that the user 
was as of right. Kotval, Additional 
Judicial Ga dk, had pointed aut 
that all that long user or enjoyment showed 
was that it was peaceful and without inter- 
ruption and that the other elemexts about 
“the user being as of right and as an ease- 
ment must be distinctly established. The, 
District. Pudge on a proper considera-, 
tion of the eviderice on record has drawn 


that conclusion that the user was as of right, 


Failure ‘on the part of the District J udge, 
to. draw such a presuniptionewas held to be 
an error of law which made a second appeal 
competent. See Diwan v. Jagta (3) where 
the case of Mahomed Ali v. Joogul Ram 
Churider (1) has. been referred, It was 
pointed out that where a plaintiff used a 
pathway without let or hindrance for a 


eriod of 20 years and Ey athw, 

P 14 W.R. 124; 5 B. L. Sr y was 
2) 61 Ind. Cas. 569. 
(5) 56 Tàd, Cas. 728; 11. 206; 113 P. L. R. 1990, 


ihe only way they could use to gain “Access 
to the well and still the District Juge held 
that the plaintiff had not proved user “as 
of right,” the High Court held thaé in not 
making the presumption the lower Appellate, 
Court had committed: an error of law so.as 
to justify an interference in second appeal. 
t was further held that having. regard to 
the: habits .of the people of this country 
.Ahe enjoymen$ of the passage "as of right” 
within the.meaning of s. 26 of the Limita- 
tion. Act should have been presumed. ^ . 
. There is also authority of our own High 
Court to the same effect in Ramchandra 
Rao'v. Venkat Rao (4). 1, therefore, hold 
that an open user continued without in- 
terruption for a period of over 20 years and 
not shown to be attributable to permission 
or sufferance on the owner's partis prima 
facie evidence of enjoyment as of right 
within the meaning of s. 26 of the Indian 
Limitation Act. I, therefore, think that the 
District Judge was not wrong in making 
the presumption. . . o. pa : 
` As regards the second point I think the 
finding that the pathway lies between the 
"fields of the two contending sets of defend- 
ants over their common, dhura or uncul- 
tivated land is’ sufficiently: definite under 
the circumstnnces of the case. 
any useful purpose would be served by. re- 
manding the case to make it more definite. 
. The appeal, therefore, fails and is dis- 
missed with costs. Costs in. the -lower 
Courts will be paid as already ordered. 
, G. R. D. ar Appeal dismi 
(4) 45 Ind. Cas. 936; 16 N. L. " 16. em , 
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LAHORE HIGH COURT, 

e First Crvin APPEAL No. 2063 oF 1918, ` 

oe February 2, 1993. EGET 

Present:—Mr. Justice Broadway and - 

"e : Mr, Justice Zafar Ali. - 

* DAULAT RAI—DEFENDANT —APPELLANT 

` versus, A 
LILA RAM-—PrAINTIFF—RESPÓNDRÉT, 

. Civil Procedure Code (Act V of 1908), 0. XXII 7.9 

~-Suit against defendant throigh trustee—A ppeal by 

defendant himself-— Expenses, payment of, by trustee—- 

Death, of appellant—Failure to bring legal Fepresenta- 

pu on record—Abatement. -. eb pun so 

- .A suit against one D, through one M t 

of D's estate, having been dened D ee d 

an appeal, through Counsel but died ‘during the pen- 

deucy of the appeal and: no one was brought on the 


DAULAT RATU, LILA RÅM.. 


23rd March 1918. |. i ; 
. Dr.G. C, Narang; Messrs. Kanhya Lal and 


I do not See: 


"TSB 1..0..1925] 

record as his legal representative. M paid the expenses 
of the appeal and an application.was made on his 
behalf stating that the suit had been ‘against the 


estate of D and that the appeal dlso had been filed on : 
behalf of that estate and praying that M may be-shown 


“in the appeal as representing the estate. M was not, 


however, brought on the record as a party to the 
appeal. At the hearing, an oral application was made 


. on behalf of M that N, the son of D, should be brought 


on the record as the legal representative: P 

. Held, (1) that as D alone had preferred the appeal. 
and nobody. had.been brought on the record as his legal 
representative, the appeal had abáted;. [p. 83, col. 2.]. . 
* (2) that the payment of the expenses of the appeal’ 
by "m ra not necessarily make him a party; [p. 83, 
col. 2.]- M n : ae . 

.. (3) that the application for bringing N -on the 


'recórd was untenable, having been made after the 
lapse of a considerable time since the death of D. - 
- [p. 84, col. 1.] . ' 


- First appeal from a decree of the Sub- 
ordinate Judge, Muzafferpur, dated the 


S. K. Mukerjee, for the Appellant. 
;' Bakhshi Tek Chand and Mr. Hargopal, for 
the Respondent. . no E 


JUDGMEN'T.—AÀ preliminary objec- 
tion has been taken by Mr. Tek Chand. on 
behalf of the respondent that this appeal 
cannot proceed. It appears that the suit 
which gave rise to this appeal was filed 
by Lila Ram against Daulat Rai and others. 
The principal defendant was Daulat Rai. 
He was described in the plaint as “Lala 
Daulat Rai, son of Lala Chela Ram, caste 
Gaha, residegt:of Lieah, late Managing 


-Direetor of the Hindustan Bank in liquida- 
‘tion, at present a prisoner in the Central 


Jail, Delhi, aur niz batawassat Lala Mulkh, ~ 
‘Raj Bhalla, ex-Managing Director of- the 
:Co-operative Bank, Lahore, in liquidation, 
the alleged trustee of the property of the 


"said Lala Daulat Rai." i 


It appears that Daulat Rai had got into 
certain difficulties in--connection with some 
Banks which had resulted in his being sent 


' to prison fora period. As his exact where- 


abouts were not known, his* address was 


`- given.as stated above, the” reference to 


Mulkh Raj being due to the' fact that . 
Daulat Rai had executed a trust deed on 
the 3rd October’.1914, conveying all his 
property, moveable and immoveable: to the 
said Mulkh Raj, in trust for payment of all . 
debts due by Daulat. Rai and the recovery 
of all the assets. Daulat Rai being in jail : 
the suit was defended.on his behalf by Mulkh 
Raj, who, in: due cofuse filed two written 
statements which were filed' on behalf of 
Daulat Rai through the sáid Mulkh Raj 
vide pages 56, 57 and 58.of the printed 
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to the conduct of the defence by the said 
Mulkh Raj and this matter was put in 
issue vide Issue No. 5 at page 64 of the 
printed book.- It will thus be seen that 
Mulkh Raj was never brought on the récord 
asa defendant in his capacity as trustee, but 


defended the suit on behalf of Daulat Rai, 


the principal defendant. . - 


The plaintiff's suit was decreed on the, 


23rd March 1918, and an appeal against that 
- decree was filed by Mehta Bahadur Chand 
on the 4th June 1918. At that time Daulat 
Rai had come, out of jail and the appeal 
was filed on his behalf, as is evidenced by 
the memorandum of appeal as well as 
by the power-of-attorney executed by him, 
and him alone, in Mehta Bahadur Chand's 
favour. A reference to the memorandum 
of appeal clearly shows that Daulat Rai 
was the sole appellant although the 
description ` given in the heading vide 
page 123 is admittedly incorrect, for on 
that date he was not a prisoner in the 
Central Jail at Delhi and he was appeal- 
ing through himself and notthrough Lala 
Mulkh Raj Bhalla. Subsequent to the fil- 
ing of this appeal Lala Daulat Rai died 
on the 4th September 1919. He left him 
surviving at least oneson, named Nain Sukh 
Rai, Barrister-at-law, at present practising 
at Lyallpur. The fact of his: death was 
brought to the notice of Mehta Bahadur 
Chand vide the High Court. Office letter No. 
5718-J dated the 13th August 1921. To 
this letter Mehta Bahadur Chand replied by 
a letter dated the 5th September 1921, in 
which he pointed out that Lala Mulkh Raj 
ex-Managing Director of the Co-operative 
Bank, Lahore, in liquidation, was a trustee 
of the deceased appellant and would deposit 
any printing fees if communicated with and 
would take steps to bring himself cn to the 
record. It is thus perfectly clear that the 
gentleman who filed the appeal and was 
responsible for the filing of this appeal 
understood that he was doing so on behalf 
of Daulat Rai and nobody . else.. Mulkh 
Raj was duly communicated with and paid 
the necessary money. * By a letter No. 3687-J 
. dated the llth May 1922, from the High 
Court Office Lala Malkh Raj was remind- 
ed that no legal representative of the de- 
ceased Daulat Rai had as yet been brought 
on to the record. è -> : . 
On the 2nd June 1922, an application 
purporting to be under ss. 151 and 153, 
Q. P. O., was filed on behalf of Lala Mulkh 


' DAULAT RAT t. LILA RAM, 
- Book. Tt appears that objection was taken. 


| T 


Raj by Mr.S. K. Mukerji in which it was ` 
stated that the "suit" had been against 
the “estate” of the said Daulat Rai and 
that the appeal had also been filed on behalf 
of that "estate." . 

It was prayed that the necessawy altera- 
tions might be made and Lala Mulkh Raj 
as trustee shown as representing the said 
estate. This applieation was granted sub- 


ject to all just .exceptions and on the 


23rd January 1923, Lila Ram, the plaintiff- 
respondent, filed an affidavit. pointing out 
that Daulat Rai the real defendant and 
appellant, had died and that as no appli- 
cation to bring his legal representatives on 
the record had been made, the appeal had 
abated. 

At the hearing before us Dr. G. ©. Narang 
appeared for Mulkh Raj and contended first 
that inasmuch as Lala Mulkh Raj was al- 


“ready on the record as trustee, no question 


of abatement arose; secondly, that the ap- 
peal might and should be considered as 
an appeal on behalf of the “estate” in 
which case the question of abatement did not 
arise and, thirdly, that in the event of our 
decision being adverse on these two con- 
tentions, he asked that on his oral applica- 
tion, made on behalf of Mulkh Raj, Mr. 
Nain Sukh Rai, son of Daulat Rai, shoufd 
be brought on to the record as the legal 
representative. Our attention was invited 
to Krishna Chandra v. Mohesh Chandra (1), 
Srinath Das v. Probodh Chandra Das (2) and 
Hafiz-un-nissa v. Jawahir Singh (3). With 
these authorities we see no reason to differ 
but we are unable to see that they in any 
way assist in the present case. As stated 
above the examination of the record shows 
that Mulkh Raj was never brought on the 
record asa party to the case. Daulat Rai 
was the defendant from start “to finish. 
Further, the appellate record shows that it 


. was Daulat Rai, and Daulat R&i alone, who* 


preferred this appeal on his own behalf 
Mehta Bahadur Chand acting under his 
authority. Mulkh Raj has filed an affidavit 
to the effect that he has been defraying the ` 
costs of this litigation out of the trust fund. 
Even so, that does not necessarily make 
hin? or the “estate” a party, and we must 
hold that the appeal has been filed by 
Daulat Rai alone. As to the oral application 
foran order under O. XXII, r. 9, bringing 

(1) 9 C. W. N. 584. 

(2) 6 Ind. Oas. 244. 

(3) 66 Ind. Cas. 24 


em 


€^ cuz 
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Mr. Nain Sukh Rai on to.the record. 
Firstly, no application has béen made on 
behalf of Mr. Nain Sukh Rai. and secondly 
the time that has elapsed since the death of 
Daulat Rai is very considérable. * Even 
when Mulkh Raj’s attention was drawn to 
the fact that Daulat Rai's legal represen- 
tatives hadenot-.béén brought on to. the 
record, no application was made to remedy. 
| that defect, instead, the application referred 
to as having béen filed by Mr. Mukerji, was 
wholly untenable. ; ^  — 

“The appeal has, therefore, abated’ and is 
dismissed with costs as such, ` UR 

UE SD - Appeal dismissed. . 


putin, That application is, in our opinion, 
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NAGPUR JUDICIAL COMMIS- 
s SIONER'S COURT. 
SzcoxD Orvin APPEAL No. 83 or 1922. 
"October 25, 1924, . Y 
Present:—Mr, Kinkhede, A. J. O. 
WASUDEO-—PLAINTIFF—A PPELLANT 
o ^ versus f i 


SHANKAR AND ANOTHER--DREPENDANTS— 


E RESPONDENTS. . i 
- 7 Easement— Right of way—Long and uninterrupted 
user—Presumption—Nature of obligation—Servient 
owner, whether can, object on ground of inconvenience 
—Right of way, limit of—Fajlure to, draw inferencé 
that user is as of right—Second appeal. : 
Long, uninterrupted and peaceful enjoyment of- a 
right of way is presumed to be as of right. There 
is no ‘presumption: that the enjoyment is by license. 
[p. 85, col. 1.] . ` : 
Narayan v. Ikram, 85 Ind. Cas. 81 and Kunjammal 
v. Rgthnam Pillai, 66 Ind. Cas: 11; 45 M. 633 at p. 039; 
15 L. W. 266; (1922) M. W. N, 143; (1922) A. I. R; M.) 
5; 31 M. L. T. 150; 42 M. L. J. 417, referred to. 
Under law, the nature of the obligation resting on 
the owner ag the servient tenement is purely. nega- 
tive, that is to say, he must not so deal with the 


servient tenement as to render the easement incapable, 


ær more dificul? of: enjoyment by the dYmer of the 
~ dominant tenement. [p. 86; col. 1.] : 
„Easements of way must not be vague or indefinite 
that isto say, they must be limited tó a particular 
route over the servient tenement. An easement of 
' way confers no right to wander at pleasure over any 
part of the servienf tenement for whatever purpose. 
ls $6, i á ` ; 4 
: Gooroo Churn Goon v. Gunga Gobind’ Chatterise 
MW. R. 268, Joy Doorga Dossia v. J'uggernath: Roy P 
W. R. 295 and Wimbledon and Putney Commons on- 
servators v. Dixon, (1876) 1 Ch. D. 362; 45°L. J. Oh 
353; 33 L. T. 679; 24 W. R. 466, relied on, Py 
1. When once a right of way has been acquired, the 
Servient oyner cannot object toiton the ground of 
inconvenience, nor can he put an end to the right by 
showing that there is another pathway which the 
. dominant owner might use, [p. 86, col, 9. p. 87, col. 1.] 
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. Sham Bagdee v. Fakeer Chand .Bagdee, 6 W: B: 
Mokoondowath Bhadoory v. Shib Chunder, 


et 


- Bhadoory, 22 W.R; 302 and .Goluck Chunder Chow- 


dhury v: Tarinee Chiran Chuckerbutty, 4 W. R. 49; 
followed. j is 

The question of the precise limit of the right in any 
particular case must depend upon the proof of the 
particular line between the terminus a quo.and the 
terminus ad quem over which the owner of the domi- 
nant tenement ‘claims the right: [p: 87, col L] DI 
'* Doorga Churn Dhur v.,,Kally Coomar Sein, 7 O. 
145 at p. 147; 8 C. L. R. 375; 3 Ind. Dec. (M. s.) 643 
and-Jibananda Chàkrübarti- v. Kalidas Malik, 26 Ind. 
Cas. 213;:42: O. 164; 20 O: L. J. 97; 18 Ci W. N. 1296, 
referred.fo. | |, | ' s Mix 8 

Where there has been long and continuous -user -of 
a right of way by a. party, it is open to the Oourt to 
draw the inference that.the user was of right, and a 
failure to draw it from the'facts proved isa ground 
for interference in second appeal. [p.84, col:2; p785, 


col. 1. dixe i ] 
Dian v, Jagta, 56 Ind, Cas. 728; 1 L. 206; 113, P. 
. E. Ri 1920 and Mohamed Alì v. Joogal Ram Chunder, ` 
“JA W.R. 124; 5 B: L. R: App. 84; followed. P 
. ,Appeal. against a decision of the’ Addi- 
- 4ional.Distriet. Judge, Wardha, in Civil 
Appeal No. 143 of 1920, decided on the 7th 
November 1921.. ^ > ; 
Messrs. M. Gupta. and S. K. Barlinge, 
for the. Appellant. Per a a 
. Mr.. M. B. Niyogi, for the Respondents, - 
JJUDGMENT,.—The appellant is a 
purchaser of a vacant:site from a: malguzar 
and the respondent No. lis a neighbour of 
that site who-claims a right-of way: over- it 
for.the beneficial enjoyment of his own 
dwelling house standing on a site adjacent 
to. the site in dispute. The First’ Court 
` decreed the claiin-for injunction restraining 
the defendants .from using-the way while 
the lower Appellate Court has reversed the: 
decree and dismissed the suit. The plaint- 
iff, therefore, appeals. urging tliat the de- 
feridant-respondents’ enjoyment. of the right 
of way over the site was: not proved to. be 
as “an easement” or “as of right", and that 
no easement ofa right of way 'could be 
acquired by persons who are mere licensees 
of.abadi sites as against the-malguzar under 
whom the plaintiff claims the gite in diss 
. pute. ‘ 
The lower. Appellate Court has found 
it asa fact that the defendant No: 1 and 
his ancestors or occupants of' his- houses 
Nos..2 and .3. (vide måp B) did, as a matter 
of fact; use the site in suit for a way to the 
road. to its east for more than 40 years 
before the date of the suit (this was also the 
finding of the First Court). Ce 
There is: thus a concurrent finding. as 
to the long and continuous user of the right 
of way by the defendant No. land his pre- 
decessors-in-title, ‘The Court of first inə 
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gtance however refused to draw the conclu- 
sion from such user thatit was “of right.” 
The lower Appellate Court has’ drawn: such 
a conclusion on the authority of the rulings 
in Mathuradas Nandvalabh v. Bai Amthi 
(1), and.Sitaram v, Petia (2). This conclu- 
sion is attackad in second appeal. That it 


is open to a'Goürt to ‘draw such a conclu-- 


sion, and a failure to draw it from the faóts 
proved is a ground for: interference in 
second appeal is. well.established on the 
decided authorities. See Diwan -v. `J agia 
(3), where the case of Mahomed Ali v. 
Joogal Ram Chunder (4), was followed. It 
“wasalso followed in Hari v. Mahadeo (5). This 
High Court has also held in. Ramchandra 
Rao v..Venkat:Rao (6), that long üninter- 
rupted;and peacefulenjoyment of à right 
of way may be presumed to have a lawful 
origin or to be as of ‘right, . I have also held 
in Nar ayan v. Ikram (7) that where from ait 
open user continued without interruptioii for 
a period of over 20 years, and not shown to be 
attributable to permission or sufferance on 
the owner's part the final judge of fact i.e., 
the first Appellate ‘Court draws an inferencé 
or presumption : that it is as of right, the 
High Court eandot interfere with the find- 
ing. Such user is prima facie evidence’ of 
enjoyment as of right, within the meaning 
` of s. 26 of the Indian Limitation Act or of 
the provisions of the Easements Act, accord- 
- ing as the case may come-undér the one or 
the other Act: :Hàlsbury'5 Laws of England, : 
Vol... XI, p. 259,quotes'.cases in which-às- 
. will be found, every ‘presumption was made 
in favour of long. user being .as of right. 
- There.is.no “presumption that enjoyment is 
by license, but that long user id, presumed. 
to be as. ofright. se ah, v Rathnam 
Pillai (8): 


. The jeapondsnt's Pleader. also relies on 
the following Bórnbày ; case às justifying 
the Bame conclusion and, showing. that even 
35 yéars’ user ig immemorial. ` RaWbhai v, 

: Waa LG Thé case in rio “Koer 


gr B. 522; 8 Id. Jur, 145; 4 tnd Dec. (N. aa 
3 


(2) 43-Ind. “Cas. 939; 14. N. L. R. 35 

(3) 53 Ind. Gas. 728; SE 206; ^n 3. L. `'R 1920. 
B 14 W.R. 124; 5 B. L. R. App. Bi. 

. (5) 61 Ind. Cas. 569. 

' (6) 5k Ind. Cis. 338; 16 N. LE 76. 


(7) 85 Ind. Cas. 8 
(8) ) 69 Ind. Cas. En 45 M. 633 at. 1635; 15 L.W. 
2 rra M. NS. 145 ies ATR R. (M) 5; 31 M. - 


150; 42° 
E 62 Ind, Cas, 65; y B, 1027; 23 Bom, L, E 42. 


. 
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v. Abdul Hossein (10) is an authority for 
enjoyment must be 
P Tee toa legal origin, 7.e. to an "implied" 
r -“lost, grant." The latest case which 
suppor ts the view that an easement mày be 
claimed on the basis of an immemownial user 
is to be found in Tinkori Pathak v. Ram- 
Gopal Pathak’ (11), which also lays down 
that although a tenant cannot acquire a 
prescriptive right and easement in land be- 


‘longing to his Tessor, he may claim a right 


of easément ‘based on immemorial user. 

In view of the lower Appellate Court's 
findings that the user has been proved to 
havé continued for over 40 years, I think 
the'case is either a case governed by the 
provisions ofs. 26 of the Limitation Act or 
a case of an implied grant and mot one 
governed by the Easements Act. The right. 


_of way can, therefore, be deemed to have 


been acquired independently, of the Indian 
Easements Act,-the house ‘or houses in 
respect of which the way has been used for 
sò long a time must have thus beenin exist- 
ence from before 1882 when the Easements 
Act came into force. The right of way 
which tlie plaintiff now wants to circumvent 
by the present suit‘ can, therefore, be safely 
referred to a legal origin, i. e. to an implied 
or lost grant, which it was open to the? 
malguzar to make. In ordinar y parlance 
it may be called an easement acquired by 
grant and not necessarily by prescriptive 
enjoyment under thé Easements Act. The 
defendant No. 1 is admittedly not an 
agriculturist, and his houses are presumably 
in existence since beforé 1882 and the former 
occupants’ of those houses are found to 
benón-agrieultürists residents of the abadi. 
‘Whether they were mere licensees or owners 


“ot the sites over which their houses stood is 


avery débatable question which I dohot see 
any necessity to decide in the present case, 
I can, on the material on record, however, 
safely presume that the right of way claim- 
ed by the defendant Nó. lmust have had 
its origin in a lost grant by the proprietor 


`- of the abadi. 


“1 neéd nòt, therefore, discuss the other 
question raised by the appellant whether 
a preseriptive easement could have been 
àcquired-by the defendant No. 1, or his pre- 
decéssors-in-interest over the vacant land 


'a0 6 G. D R 403; 7 LA. 2457 C. LR 
5 Shome lL. R: P. C. J. 199; 3 Suth. P 
816; 4 Ind. A ‘530 E Ind. Dee. (N. s.) 257 (P. 

(11) 70 Ind, Cas. 663; 30 0. 356 at p. 361; 36 


9; 
J. 
L. 
J. 161; (1923) ALR, (G, n" 
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C. 
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in dispute for the beneficial enjoyment of 
their dwelling houses as against the mal- 
guzar. 

Although this disposes of. the objec- 
tions specifically raised in the gréunds of 
appeal Nos. 1 to 5, there remains the objec- 

-tion talfen in ground No. 6 that the decision 
of the lower Appellate Court is not in ac- 
cordance with law particularly the law 
of easement and that it is not properly 
applied to tHe present case. 

I think if this objection has any bear- 
ing on the facts found it is this: that the 
decree gives to the defendant an unyes- 
tricted right of using the whole of the vacant 
site from any and every point as a passage 
which is against. all law and principle, 
because it places the owner of the servient 
heritage under a perpetual ‘obligation to 
“keep the whole of his open space vacant 


for the exercise of the defendant's right of: 


way over it. 

Under law, 
resting on the owner of thé servient tene- 
mentis purely negative, that is to say, he 
must not so deal with the servient tenement 
as to render the easement incapable, or 
more diffieult, of enjoyment by the owner 
of the dominant tenement, 

Consistently with such duty, the servient 
owner may .use the servient tenement 
in any way he pleases. He may ..;......... 
upon it or exerciseon it in his own favour 
any ofthe ordinary rights of ownership, 
vide Peacock's Law relating to Easements 
in British India, 3rd Edition; page 523. 
The learned Tagore Law Lecturer pro- 
‘ceeds to illustrate this general principleand 
supports it bya citation of cases at pp. 524 
107525 of the Volume. 
tract fgom it as it will illustrate the above 
principle. 

“An egsement of way. does not, as a 
general rule, entitle the dominant owner to 
- the use of the whole width of the road 
unless.it is necessary for the full and free 
exercise of the easement, but is confined to 
such part,of the centre of the road as may be 
necessary for the purposes of the particular 
right [Hutton v. Hamboro (129). [n this 
respect the only obligation resting on. the 
servient owner is that he shall not unreason- 
ably narrow the width of the road or do 
anything which practically or substantially 
prevents the way from being used as con- 


' (12) (1860) 2 F, & F. 218;.121 R. R. 787, 
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the nature of the obligation. 


I may. give an ex-. 
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veniently as before." Hawkins v. Carbimes 
(13), Hutton v. Hamboro (12), Clifford v. 
Hoare (14). Compare Toolseemony Debee v. 
Jogesh Chunder Shaha (15). Doorga Churn 
Dhur v. Kally CoomarSein(16). It, therefore, 
follows that “so long as the dominant owner 
obtains a reasonable ehjoyment, of his ease- 
ment, he cannot complain of anything done 
on the servient tenement.” 

The: following extract from the case 
of Clifford v. Heare (14) is very iluminat- 
ing. ‘A right of way granted for all pur- 


- poses with or without carriages along a road 


forty feet in width was in dispute in that 
case. 

Lord Coleridge, C. J., said:— 

“ Now, what right or easement did the 
plaintiff acquire in reference to that road?... 
a NG It was pointed out in the course of the 
argument that that could not be an absolute 
grant of every part of the road for all the 
purposes mentioned;...If -this had been 
an absolute conveyance of a forty-feet road 
set out by metes and bounds, and a por- 
tion of it had been obstructed by the con- 
veying party, no doubt an action might 
have been maintained for that trespass, 
But that is not the case; that which is 
granted is a right of way, an easement, over 
the road the soil of which remains in the 
grantor. The intention was to 


mn 


` grant the plaintiff an easement only, the 
Ka D oak impose subordinate easements : 


reasonable use and enjoyment of an ascer- ; 
tained way; and it is not suggested that 


. plaintiff has not such reasonable enjoyment.” 


(Peacock's Law of Easements, p. 525). 
Easements of way must not be vague, 
or indefinite, that is to say, they must be . 
limited toa particular route over the ser- 
vient tenement. An easement of way con- 
fers no right to wander at pleasure over any 
part of the servient tenement for whatever 
purpose. Gooroo Churn Goon v. Ganga Go- 
bind Chatterjee (17), Joy Doorga Dossia v. 
Juggernath Roy (18), Wimbledon and Putney 
Commons Conservators v. Dixon (19). 
' When once a rightof way has been ac- 
quired, the servient owner cannot object to 


oe 


(13) (1857) 27 L. J. Bx. 44; 114 R. R. 1002. : 

(14) (1874) 9 C. P. 362; 43^ L. J. C. P. 225; 30 L.T, 
465; 92 W. R. 825. 

(15) 1 C. L. R. 425. 

(16) 7 C: 145 at p. 147; 8 C. L. R. 375; 3 Ind, Deo. 


643 
an ev 8 W. X 268. 
(18) 15 W. R. 2 
(19) (1876) 1 Gh D. 362; 45 L. J. Ch. 353; 33 L. T. 


(N. 


_ 679; 24 W, R. 466, 
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ib on the ground -of inconvenience, nor can. 
he *put an end to the right by showing that 


there is another path-way which the domi- 
nant owner might use—Sham Bagdee v. 


fukeer Chand .Bagdee (20),. Mokoondonath. 


Bhadoory v. Shib Chander Bhadoory (21). 


' The right of easement of way is a right— 
appurtenant. to the dominant tenement—of 
passage over a neighbour's land to and from 
the ‘dominant tenement. It is not, a right 
to wander at pleasure, but,a right to pass 
along a particular route-from the terminus a 
gao to the terminus ad quem: Goluck Chun der 
Chotodhry v. Tarinee Charn Chuckerbutty 
(22) and Wimbeldon and Putney Commons 

` Conservators v. Dixon (19) quoted above. 


‘The question of the- precise limit of the. 


rightin any particular case, must depend 
upon the -proof of the particular line be- 
tween the termini over which the owner of 
the dominant tenement claims the right. 


“Compare Jibananda Chakrabarti v. Kalidas 
Malik (23) and Doorga Charan’ Dhur v. 


Kally Comar Sein (16) where it is pointed 
out that the right extends to that portion 
of the centre of the road, which is neces- 
sary for tht due exercise of the right’ of 
passage and that unreasonable contrac- 
tion of width is not permissible. The 
servient owner has the right to set out 
'the. line of way to be followed by ‘the 
' dominant owner, and if he fails to set it 
out, the dominant owner must take the 
nearest way he can. In any case the selec- 
, tion of the road must. be such asa person 
of reasonable and ordinary skill and ex- 
perience: would make, and if the road has 
to.be made it must be made in such a 


manner as a reasonable and prudent person 


would adopt if he-were making a road over 
his own land. Abson v. Fenton (24)."  . 
‘The above - quòtations from English arid 
Indian decisions will show that although 
. the defendant; No. 1 has got a right of 
way it does) not extend to. the whole width 
of the vacart land, but thatit can be and 
has.to be confined to such part ‘of the 
centre of the land as may be necessary 
for the reasonable use and enjoyment of 
an ascertained way, and that the plaintiff 
has got a right under law to select and set 


(20) 6 W. R. 222. . 2 
. (21) 22 W. R. 302. 

92) 4 W. R. 49. | 

(23) 26 Ind. Cas. 218; 42 C. 164; 20 C. L. J.-97; 18 
C. W. N. 1296. . e 

(24) (1823) 1 B. &'O: 195; 1 L.J. (0.5) K. B. 94; 
107 E. R. 73, ae > i 
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out that line of way or particular route. I 
have however not got very definite material 
before me to fix this line of route nor have 
the reasonable requirements of the defen- 
dant been.ascertained so as to enable me 
to deterfnine the most suitable and. con- 
venient. line for both.the parties. 4 Hence 
: I throw out my suggestions for their con- 
‘sideration and call for their statements on 
these points before I make those sugges- 
tions the directions of this Court to the 
parties or to the lower Court. 
In my opinion the defendants cannot 
be allowed to have their right of way 
through the new coor which the defendant 
No. 1 has made or putup near points B C 
shown by meon map B (by arrows in red 
ink) This was admittedly newly put up. 
To allow him to-have his way throygh that 
door is-tocompell the plaintiff to abstain, 
from building his compound wall along 
the line A-B of map A, or between lines 
in red ink marked by meon map’ B as Y-Z 
to indicate. the direction in straight line, 
of the extension of the defendant's com- 
pound wall A-D-Y on map B or D-B on map 
A, The plaintiff has got, and I declare 
that he has, the right to construct the com- 
pound wall B-A in such a manner as will 
bring it into a straight line with the 
northern face of the defendant's existing 
wall D-B, and that.he has gota right to com- 
pel the defendant to close the new door put 
up as shown above, and to shift it, towards 
“the west in his (defendant's) own wall D-B 
so that it may not in any way cause ob- 
struction to the construction of the plaint- 
.iff& wall B-A or Y-Z as it may be called; 
and further that over the vacant space that 
wil thus lie outside the wall B-A and*to 
its north the defendant shall have a passage 
9 feet wide measurad from the northern- 
“most point of the said wall and along side 
it (the said wall). The plaintiff shall not 
be entitled toconstruct anythmg upon the e 
land thus set apart for the passage. 6 
12. I propose to passa decree in these 
'terms. If the parties accept this well and 
good, if not; the case will be remanded to 
the Court of first instance for giving effect 
to these directions and for fixing the posi- 
tiongon the spot and passing a decree in 
these terms. An injunction will also be 
embodied in the decree enjoining the de- 
fendants for ever, not to obstruct the plaint-. 
iffin the construction of the contemplated 


-compound wall B-A or Y-Z and dfrecting 


him (defendant). to. close his existing door 


88: 
at B-C and shift it at his own cost within 


. two months from the date of the decree 


to any other suitable position beyond and 
to the west of point Y from where the plaint- 
iff shall have a right to construct his own 
compqund wall. " 

'The parties are asked to say on the 30th 
Octobef 1924 whether they accept this 
decree inewhich case adecree will accord- 
ingly be passed here, or if they do not 
accept it,a decree remanding the case to 
the First Court for drawing up the decree 
as per directions given above’ will issue. 

I reserve orders as to costs of this litiga- 
tion for my final judgment. sa 

K. 8, D. 


LAHORE HIGH COURT. 
` MISCELLANEOUS ÁPPEAL No. 693 or 1994. 
June 5, 1924; 
Present:—Mr. Justice Moti Sagar. 
KALIAN SINGH AND OTHERS— 
: DEFENDANTS—APPELLANTS . 


versus 
Musammat SHANNO alias GOVIND 
KAUR-—PLAINTIEF—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXXIX, 
T. (1) (b)—Injunction—Plaintiff, what must prove. 
No injunction can be granted under O. XXXIX, r. 
(1) of the O. P,.O. unless the plaintiff proves by 


< définite evidence that the defendant threatened or 


intended o remove or dispose of 


D a 


à . 3 his property with 
a'view to defraud his creditors. 3 


: the Sénior Subordinate Judge, Amritsar, 


ett we 


view to_defraud his creditors as required 
by O. EXXIX, r. (1) (D), O. P. C. A cop 


AMOLAK CHAND V. MANSUKH RAI MANGAN -LAL. 
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another case, dated the 30th April, 1923, 
was put in in which the latter is alleged' to 
have stated that on account of necessity he 
has been raising money .by the mortgage 
ofhis properiy. No notice was given to 


- the defendant to show cause why injunction 


should not be granted and I do not see how 
the statement relied on could be regarded 
as evidence in the case. The learned Senior 
Subordinate Judge, without calling upon 
the plaintiff to prove the allegations which 


she had made in' her applieation, granted . ' 


the temporary injunction prayed for and 
restrained the defendant. from alienating 
his property till further orders of the Court. 

In my opinion there was no justification ` 
for passing such an.order. The require- 
ments of O; XXXIX; r. (1), C. P. ©., had not 
been complied with and no injunction 
could be granted until the plaintiff proved 
by definite evidence that the defendant 
threatened .or intended to remove or dis+ 
pose of his property with.a view to defraud 
his creditors. This was not done and under. 


_ the circumstances the prayer for a tempo- 


4 


rary injunction ought to have been refused. 

I accept the’ appeal, set aside the order 
of the learned Senior Subordinate. Judge 
and dismiss the plaintiffs application with 
costs. x 


K. S. D. Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM dio ORDER No. 52 or 
l 1 : 


924. 
May 9, 1924. 
Present: —Mr. Justice Das and Mr, Justice 


. Ross. 
AMOLAK CHAND—APPELLANT - 


versus fos E 
MANSUKH RAI MAN GAN LAL— 

e _ RESPONDENT. -~ 

Provincial Insolvency Act (V of 1920), s. 2 (1) 7d) 
—" Property," meaning of—Joint Hindu family—Busi- 
ness resulting in insolvency—Ancestral property, whe- , 
ther liable. à 

Ancestral property of a*joint Mitakshara family is 
“property” within the meaning of s. 2 (1) (d) of the 
Provincial Insolvency. Act and is liable to be sold for 
the Satisfaction of antecedent debts of the insolvents, 

Fakirchand Motichand v. Motichand Hurruckchand, 
7 B. 438; 8 Ind. Jur. 93; 4 Ind. Dec. (N. s.) 294, Nunna 
Brahmayya Setti v. Chidaraboyina Venkitaswami, 26 


M. 214 and Bawan Das v. O. M. Chiene, 64 Ind. Cas, 


“of a statement made by the defendant "4 "976; 44 A. 310; 90 A, L. J. 155; (1922) A, LR. (A3 


79, followed, | 


a 
e a 
. 
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: Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
980. 39 A. 437; 44 T, A.-126; 2L: C.- W. N. 
L. W. 997; 15 A LJ. 437; 19 Bom. L. R. 

L. J.133; 33 M. L.J. 14; (1917) M. W.N. 439° 26 M. 
TL. T.22; ‘6 L. W: 2913 (P. O.), referred to. ^ 

Appeal - from. an order of the District 


J Judge, Bhàgalpur,. dated the 13th March ` 


onm Susil Madhab Mullick and Satya 
Bünder Bosé, for the Appellants. 


"Mr. Noresh Chandra Sinha, for the Re-. 


spondents, - 
J UDGMEN T. 

"Ross, J.—This isan appeal against a 
decision of the District Judge of Bhagalpur, 

holding that- certain properties vestedin the 
' Receiverin insolvency. 

"The facts of the case are that one Lachmi 


Ghand, who acquired considerable proper- . 


ties, moveable and immoveable, died leav- 
ing a son Jiban Ram who had four sons, 
two of whom are minors and two of whoni 
. had two sons who. are -minors, The ap: 
pellants are these four minors. Jiban Ram 
and his two major sons embarked on busi- 
ness which proved unsuccessful; and heavy 
debts having béen ‘incurred they were ad- 
judged insolvent at the instance of the 
creditors and a- Receiver was appointed. 
As the Receiveris 'selling the.joint family 
property -this . Objection “has been raised 
by the minors that this.is not property within 
the. meaning of 8, 2 (d) of ‘the Insolvenéy 
Act. 

This contention was .overruled by the 
learned District Judge, It 1s contended 


- in appeal that.as the property is admittedly - 
the ancestral property ofa joint Mitakshara 


family, it cannot be proceeded against at 
all,or,if at. all, only to the extent of the share 
of the major members ofthe ‘family. “Two 
decisions.of this Court have been cited in 
support of this contention [Sahaj Narayan 
Sahi v. Wajid Hussain (1) and Sant Prasad 
Singh: v. Sheodut Singh (2)]- . The principle 
was discussed in the latter decision: That 
decision, ‘however. proceeded expressly.on the 
authority of Sahu. Ram Chandra v. Bhup 
Singh (3). That case has been recently 
considered by the Judicial Committee and 


certain propositions laid down-thefein have .- 
; "lherefare, the. decision d in. 


been overruled. 


N 49 Ini. “Cas. 48. 


9) 77 Ind. 'Cas...589; 2. Pat. 734; [t] AIR 


(Pat) 259. . 
NI 39 Ind. Cas, 380; 39 A. 437; 44 I. A. 126; 21 6, 
698; 1 P. L. W. 957; 15 A. D. J. 437.19 Bam. L 
R 48 WOL J 


N, 139; :22- MLT D 6 L, W. „213 (2.0 


^15. 33: M. L.-J. 14; oe Ww. 
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Sant Parsad Singh v. Sheodut Singh (2) 
cannot now be considered to be an author- 
ity on this subject.. On the other hand 
there are the decisions in Fakirchand Moti- 
chand ey. Motichand Hurruckchaad (4), 
Nunna Brahmayya Setti v. Chidagaboyina 
Venkitaswami (5) and Bawan Das Y. O. M. 
Chiene (6), to mention only three of the de- 
Gisions which have been referred to by the 
respondents ; and, in my opinion, it is too 


"late. now to contend that property over 


which a person has a disposing power 
which he may exercise for his own benefit 
does not include ancestral property which 
may be sold for the satisfaction of antece- 
dent debts. 

I would, therefore, dismiss this appeal 
with costs. 

Das, J.—I agree, 
` K. $D. i Appeal dismissed. 

ae 7 B. 438; 8 Ind. Jur. 93; 4 Ind. Dec. (x. s.) 


d 26 M, 914. 
(6)-64 Ind. :Cas. 976; 44 A. 316; 20 A. L.J. 155; 


“ (1922) A. T. a (AJ) 


LAHORE HIGH COURT. 
 BEcoND OiviL APPRAL No. 300 oF 1993. o 
May 27, 1924. 
Present ;—Mr. Justice Moti Sagar. 
POKHAR MAL—DRrENDANT— APPRLLANT 


JAI BHAQWANG Puna 
RESPONDENT. ` 

"Second: appeal— Tri ference from documentary eri- 
dence— Question of fact—High “Court, whether will 
interfere. 

Inference drawn ‘by the Court from the document- 
ary evidence relied on by the parties are inferences 
of ‘fact’ ‘and not of law, and the High Court cannot 


‘interfere in second ‘appeal even if the infexences in 


question are not correct. ip. 90, col. 2] 

Second appeal against the degree of the 
District Judge, Delhi, dated the 23rd No- 
venhber 1922, reversing that of the Munsif, 
Ti | js Claes, Delhi, dated.the 98th: February 
19: : 

Mr. Sardha Ram, for the Appellant. 
Dr. Nand Lal, for the Respondent. 
JUDGMENT.—This was a suit for 
renditfon ofaccounts by a principal against 
m agent. The defendant pleaded that he 
was. not an agent and that-the plaintiff 
was not entitled.to sue for accounts. The 
plaintiff's case was that he had depesited 
Rs. 2;180-11-9 with the defendant and that 


the latter. was -bound . to-show how. the sum 


r, 


90 


had been expended and disposed of. On 
the 9th' December, 1920, a preliminary 
-decree for rendition of aecoünts was passed 
‘in favour of the plaintiff and the defendant 
was called upon to file his pleagon the 


meritd. The main contention of the defend-- 


‘ant on Whe merits was that he had paid off 
“he whole of the money which had been 
deposited with him by the plaintiff and that 
"nothing remained due. 

' The payments, it was alleged, were entered 
in a pocket book belonging to the plaintiff 
in the possession of the defendant, and it 
was further stated thàt the relevant entries 
therein were in the handwriting of the 
plaintiff himself. The plaintiff admitted 
that the entries were in.his handwriting, 
but denied that the pocket book was his 


or that*the entries related to the deposit 


in question. The following ‘issue was 
- framed :—‘Had the plaintiff got back the 
sum of Rs. 2,180-12-0 from the defendant 
and was nothing due to the former in view 
of the entries made in the pocket book." 
The Trial Court found that thedefendant was 
not an agent of the plaintiff and that a suit 
for rendition of accounts was consequently 
not maintainable. On the merits also the 
finding was in fayour of the defendant and 
it was held that the whole of the money 
alleged to have been deposited by the 
plaintiff with the defendant had been paid 
off. 
“On appeal the learned District Judge 
held that the Munsif was not justified to go 
behind the preliminary decree calling upon 
the defendant to render accounts and that 
the finding originally arrived at that the 
Jatter wasan agent of the plaintiff was 
conclusive for purposes of this case. On 
‘merits also the learned District Judge 
disagrged with the Munsif and held that 
‘payments had not been fully established 
and that the debit entries in the pocket 
book relied on were utterly unworthy of 
credit. A sum of Rs. 442 was found to be 
due on aecounts and a decree to the extent 
of that sum was passed in favour of the 
plaintiff against the defendant. 
Against this decision tbe defendant has 
preferred a second appeal-to this Court, 
and it.has been strenuously urged*on his 
behalf by Mr. Sardha Ram that the learned 
District Judge has not drawn correct -in- 
ferences from the entries in the pocket book 
- and that they conclusively establish the 
re-payment of the entire sum to the plaint- 
iff. in. my opinion the appeal must fail 
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on the short ground that the finding arrived 
at by the learned District Judge is cleafly: 
a finding of fact and that no point of law 
arises in the case. The inferences drawn 
by the learned District Judge from the 
documentary evidence relied on are infer- 
ences of fact and not of law, and if is not 
competent to this Court to go behind a` 
finding of fact even if the inferences in 
' question are not correct. The entries in 
^ the pocket book have been fully considered. 
and the finding of the learned District 
Judge is that they are worthless and that 
they do not clearly show what has hap- 
pened to the deposit made by the plaintiff. 
The finding is not vitiated by any misap- 
prehension or error of law and must -be 
accepted as final for purposes of this appeal; 
I reject the appeal with costs. - ae 


K. 8. D. Appeal rejected. ` 


PATNA HIGH COURT. 
Crvit Revision No. 373 oF 1923. 
` April 28, 1924. 
Present :—Mr. Justice Das and 
. Mr. Justice Ross, 

RAMJI PANDEY—P.waintirr-— PETITIONER 
z versus . = 

“ALAR KHAN-RESPONDENT. 
Partition suit, nature of—Order striking out de~ 
. fendant's name—Appeal, whether lies—Civil Procedure 
Code (Act V of 1908), O. £, v. 10. ] 

It is open to a plaintiff to appeal from the order of 
the Court striking out the name of the defendant ori 
the ground that the plaint disclosed no cause of action 
against him. [p. 91, col. 2; p. 92, col. 1.] : Se 

Gangadhara Ramarao v. Surya Rao (Raja of Pitta- 
pur], 49 Ind. Cas. 835; 42 M. 219; 36 M. L. J. 169; 9 L. 
W.329; 25 M. L. T.184, followed. . 

A partition suit differs from ‘other suits, in that’ 
every party whether arrayed on the side of the 
plaintiffs or on the side of the defendants is in the 
position. of a plaintiff, in so far as every party, whether 
plaintiff or defendant, is entitled *to ask the Court 
to allot & share of joint property to him. [p. 91, col. 2.] 


Civil revision from an order of the Offi- 
ciating’ Judicial Commissioner, . Chota 
Nagpur, dated the 27th July 1923, revers- 
ing that of the Munsif, Palamau, dated 
the Ist February, 1923. 

Mr. Parmeshwor Dayal, for the Petitioner. 

Messrs. Ram Chandra Bhaduri and Sant 
Prasad, for the Respondent. - 

JUDGMENT.—Thtłs application’ is 
directed against the order of the. learned 


+ 
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Judicial Oommissióner of Chota- Nagpur, 


dated the 27th July, 1923, by which he set 


aside the order of the. Munsif, dated the 
Ist February, 1923, The facts are as fol- 
lows. 
in thisCourt brought.a suit for partition 
as against various persons, He also cited 
one Bichan Panday as defendant No. 12 in 
theaction. Bichan Panday is the nephew 
of defendants Nos, 10 and 11. The defend- 
ants’ Nos: 10 and 11 filed a written state- 
ment in which they stated that their 
nephew Bichan Panday-had no title to the 
properties, which were the subject-matter 
of the partition. Bichan Panday sold his 
alleged .interest^in the properties to one 
Ritubhanjan Singh and en the 27th January, 


1923, Ritubhanjan applied that he might be - 
` added as a party on the ground that he had 


purchased Bichan's interest. The Munsif 
added him asa party-defendant. 

On the 31st January the plaintiff applied 
for an order that Bichan Panday and, Ritu- 


.bhanjan should be dismissed from the ac- 
Itis this. 


tion and their names struck out. 
application which resulted in the order 
whichis the ‘subj ect-matter of the present 
proceedings. " 

The learned Munsif did not decide the 


‘ question whether Bichan Panday had any 


interest in the joint property. ` All .that he 


. says is . that according to the plaintiff 


Bichan Panday had no interest whatever in 
the suit properties and that sin those cir- 
cumstances, he and the purchaser Ritu- 
bhanjan should not be made. parties. In 
this view; and without deciding the ques- 
tion which. was actually raised, Phe ordered 
that the names of Bichan Panday and Ritu- 


| bhanj an should be struck out and he passed 


a preliminary decree for partition after 
striking out the names. of. Bichan Panday 
and/Ritubhanjan. , 

The-learned Judicial Commissioner on 


appeal has set aside the order of the learn- 


` and that an order under O.Lr. 10, 


ed Munsif. e 
I have been asked in this application to 
consider whether there was any jurisidic- 


tion:in the Judicial Commissioner to, deal. 


with the matter at all. 

It was contended on behalf of the plaint- 
iff-petitioner that the learnéd Munsif pur- 
ported to act undér O. I, r. 10, of the Code; 
is. not 
appealable under the C. P. C. That posi- 


tion,may be cogceded to the plaintifis; 


but this is an entirely ` different: case. . Tlie 


suit was for partition; Bichan: Panday had. 


“RANI PANDEY V. ALAF KHAN, ^ 


_ took,- declined to consider the 
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"been added as a party to the suit’ on the 


footing that/he had an interest in the joint 
property, Rifubhanjan had actually purchas- 


-ed the interest of Bichan and was added as 
The plaintiff who is the petitioner. 


a party-defendant on his own application. 
Now a partition suit differs from other 
suits, in that every party whether ‘arrayed 
on the side of the plaintiffs or om the side 
ofthe defendants is in the position of a 
plaintiff inso faras every party, whether 
plaintiff or defendant, is entitled to ask the 
Court to allot à share of joint property to 
him. Now this was the position. Ritu- 
bhanjan was, as a måtter of fact, on the re- 
cord as a defendant on the the 27th J anuary, 
1923, and it wasopen to him to ask the 
Court to determine the question whether 
his vendor had any interest in the joint 
properties; and if he had, whetherhe was 
not entitled to a share in the joint proper- 
ties. It was open to Ritubhanjan to ask 
the Court to allot a definite share to him. 
Now this was the position and the plaintiff 
came to Court'and said : “I do not want to 
proceed against Ritubhanjan and Bichan 
Banday." Now if this was not a partition, no 
exception could possibly be taken to the 
plaintiff withdrawing the suit as against the 
defendant. A defendant certainly: could not: 
complain if the plaintiff himself asked that, 
the suit as against a particular defendant 
should stand dismissed. But as I have. 
said a partition suit stands entirely on a 
different footing. Although arrayed on the 
side of the defendants Bichan Panday was 
in the position. of a plaintiff in so far as he 
was entitled to ask the Court to allot a 
share of the properties to him, and the 
learned Munsif, by the course which he 
ease of 
Bichan Panday. The result of his order is 
that Bichan Panday is unable to get any 
relief in the partition action. 
.That being so, the question ¿is whether 
the order of the Munsif was appealable. , 
Tn (my opinion it was. Although the order” 


-wis passed under O. I, r. 10 of the Code, 


tue effect of the order was that the Court 
declined to adjudicate on .the question 
distinetly' raised by Bichan Panday. It 
was held i in the case of Gangadhara Ramarao 
v. Surya Rao [Raja of Pittapur (1)] that 
itis open to a plaintiff to appeal from the 
order of the Court striking out the name of 
the defendant on the ground thàt me plaint 


aj 49 Ihd, Cas. 835; 42 M. 219; 36 M L, J. 169; 9 
L, W.- 329; 25 M. L. T. 184 
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disclosed no cause. of action against him: 


Similarly in this case the effeet of the order. 


of the Munsif is that the claim 'of Bichan 


and, therefore, of Ritubhanjan remains. 


undecided. There was an appealepen to 
Ritubhanjan, not indeed from the order of 
the Mufisif looked upon as an order passed 


. under O.I, r. 10, but from that order, look-. 


a-decree declining to adjudicate 


dupon as 
RE: claim of Bichan and, therefore, 


upon the 


of Ritubhanfan. That being so, this ap-- 


plication must fail and must be refused 


with costs. 


-K. 8. D. Application dismissed. 


AHORE HIGH COURT. 
Wem CIVIL APPEAL No. 1897 or 1919, 
February 17, 1920. : 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Martineau. ' 
OHANDU LAL-—PLAINTIFF—APPELLANT 


versus P 
The Firm of LAKHMI CHAND-JOWALA 
DAT—DEFENDANTS—RESPONDENTS. 
Question of fact not put in issue— 
an be challenged. 4 
t gives a finding ona question of 
such finding can be contested 


ès 
Second appeal—- 
Finding, whether. c 

Where the Cour 
fact not putin issue, 


i d appeal. : 
T Second appeal from a decree of the 


istrict Judge, Delhi, dated the 26th June 
E that of the Senior Subordi- 
nate Judge, First Class, Delhi, dated the 
i June 1918. 
í xod Moti Sagar, R. S., for the Appellant, 
Bakhshi Tek Chand and Lala Jagan Nath, 
-the sondents. 
for EMENT. —On the 25th Novem- 
e ber 1916 the defendants sold 20 cases of 
red shirtings to the plaintiff, and on the 
‘29th November 1916 the plaintiff at the 
request of the defendants paid Rs. 2,798-7-0 
to the dealers from whom the defendants 
had obtained the goods. Nine out of the 
90 cases were delivered to the plaintiff on 
payment of their price, but disputes arose 
between the parties about the remafhing 
‘cases and other goods, and on the 15th 
April 1917 an agreement (Ex. D-1) was 
made by which it was settled, inregard to 
the remaining 11 cases that five would be 
delivered to the plaintiff on payment of 
their value within three days, ard six on 
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payment of the value within.one month or, 


“as soon as the defendants could supply 


them. On the 19th April 1917 the plaintiff 
paid Rs. 2,000 more to the defendants, but 
the latter did not deliver any ofthe, re- 


“maining 11 cases, and the plaintiff accord- 


ingly sues torecover ;the Rs. 4,798-7-0 paid 
by him together with damages and interest, 

The defence is that it was agreed on 
the 15th April 1917 with regard to the 
Rs. 2,798-7-0 that this sum,was to be re-: 
tained by the defendants asa guarantee for 
the performance of the contract by .the 
plaintiff, and was to be returned when the 
plaintiff had taken delivery of the 11 cases. 
The defendants maintain that it, is the 
plaintiff who has not performed his contract 


, by not paying the price of the goods and 


taking delivery, and they say they have 
always been ready to deliver the goods on - 
receipt of the price. < Te 

The Senior Subordinate Judge gave the 
plaintiff a decree for Rs. 4,798-7-0 but on 
appeal the District Judge has held that the. 
defendants’ version is correct as to the sum’ 
of Rs. 2,798-7-0 being retained as a 
guarantee for the performahce of the 
contract by the plaintiff, and that the 
plaintiff is, therefore, not entitled to a 
decree, it being still open to him to take 
delivery. of the cases on- paying the full 
price. The plaintiff has preferred a second 
appeal to this Court. ` : 

The principal question in the case is 
whether or not it was agreed between the 
parties on the 15th April 1917 that the 
sum of Rs. 2,798-7-0 already paid by the 
plaintiff to the defendants’ dealers was to 
be treated as a deposit which the defend- 


. ants would retain until the plaintiff took 


delivery of the 11 cases. The Senior 
Subordinate Judge did not touch on this 
question in his judgment. If there was .no 
such agreement then the sum of Rs. 2,798-7-0 
must be taken into account as part ofthe 
priee of the goods and in that event there 
was no breach of contract on the part of tlie 
plaintiff, for the one, day's delay in the 
payment of tlie Rs. 2,000 was, as the learned. 
Distriet Judge has found, waived by the 
defendants, and thát sum and the sum of 
Rs. 2,798-7-0 taken together exceeded the 
price of the five cases which came, to 
Rs, 3,515-7-6. The learned District Judge 
thinks that in any event not more than 
5/11th of the Rs. 2,7984/-0 could be treated 
as a payment made towards the price of the 
five cases, and he points out that even if 
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this be added to- the- Ri. 2 “000: paid on the 
19th April 1917, the sum "total would fall 
| Short of the contract price of: the 
cases. We cannot ‘agree, however, with this 


view, and we think it is- clear that ifthe. 
agreement. 


defendants’ version as to the 
about the sum of Rs. 2,798-7-0' is incorrect, 
the wliole of that bum must’ be regarded as 
& part “payment of: the price ofthe five 
cases. ; 


“It is contended on, behalf of the respond- 
ents. that the - finding of the District. Judge 

| as. to the agreement in. regard to their 
retaining. the, Rs. 2,798-7-0 as: security for 
the performance of the contract cannot be 


contested in. second ,appeal, . Had the ques- ` 


tion of the.agreement been put in issue this 
contention would. have been correct as there 
is some evidence, viz., that. of the defendant 
Jowala. Dat, as, to.a certain, agreement 
having. been made.: But the issues framed 
by Lala Murari: Tal, . Subordinate Judge, 
“Were recast ‘by:-his ‘successor, Mr. Tapp, the 
issue originally framed with regard to the 
object. with which the plaintiff had paid 
the money being replaced by a general 
| one as to whether the -plaintiff was entitled 
to 4 refund on account of the defendant's 
refusal or inability to. deliver the goods. 
We think it is, therefore,. doubtful whether 
ihe plaintiff understood that he was re- 
.quired to produce evidence on the question 
of the alleged agreement about the sum of 
Rs. 2,798-7-0. especially as Mr. Tapp in his 
order of:the 23rd: November 1917 recasting 
the issues, remarked that. the rights of the 
parties were not covered by the contract 
and had to be determined by law or usage. 
There i8.one witness for, the plaintiff, viz., 
Mahadev (P. W. No. 7), whohas stated that 
nothing: was: settled as to -how the money 


profits on delivery orders was to be account- 
ed- for, but; this statement’ .was. made in 
cross-examination’ and .it:is strange if the 


that.the.witness was not questioned about: 
in'eXamination-in-chief, The only witness 
for the defendants who, deposed that the. 
&greement in. question had-been.made was 
. the defendant Jowala Dat, and’ it may be 





noted that. lie was, the last witness in the -~ 


i case. : ` 


" Another question " be determined is 

| Whether it was agreed that the sum of 
| Rs: 2,798-7-0 wasto be forfeited if the plaint- 
iff failed ito perform his contract:., 


|. BEAGWXN-DAS V- SEEONANDAN PRASAD. 


five 


which the plaintiff, had paid on account of | 


plaintiff undérstood the: point to be in issue . 


-- 
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' We think that the cabe should be: remand- 
ed for findings on the ‘points mentioned 
‘above notwithstanding- that they are not 
taken in the grounds of appeal. We accord- 
ingly remand the case to the Court „of the 
Senior Subordinate Judge under O” XLI, 
r. 25, CO. P. C., for inquiry and findings on 
.the following issues:— 

(3 Was. it agreed between the parties 
that. the sum of Rs. 2,798-7-0 paid by the 
Plaintif should be treated as a deposit by 
way:ofsecurity for the performance of the 
contract by him and should be retained by 
the defendants until the plaintiff had taken 
delivery of the 11 cases? 

(2) If so, was it further agreed that in 
the event of the plaintiff failing -to take 
delivery the whole’ of the. said sum would 
be forfeited?:. 

Wé-do'not at present decide whether or 
not the defendants:are entitled to retain the 
Rs, 2,798-7-0 in the event of the agreement 
mentioned. in. the second of the above 
issues not: being. proved. 

The senior Subordinate Judge should 
submit his findings on the issues through 
the District Judge, who is requested to give 
his own opinion thereon: 


` K, S. D; Case remanded. 


PATNA HIGH COURT, 

. APPEAL FROM ORIGINAL ORDER No, 81 
or 1924 AND CiviL REVISION No. 175 
or 1924, 

" May 29, 1924. 

. Present; —Mr. Justice Das and ` i 
Mr. Justice Ross. 
BHAGWAN DAS-—PETITIONER— 
gc 


SHEONANDAN "PRASAD. SAHU-— 
- RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XL, v. 1 
— Receiver,’ appointment of—Suit for partition-—Par. ty 
to suit when can be- -appointed. 
It is a; settled rule that one ofthe partiesto the 


-cause shall not be appointed Receiver without the 


consent of the other party unless a very special case 


j&' made. [p: 94; col. 1:] 
In re Lloyd, "Allen. v. Lloyd; (1879) 12 Ch. D. 447; 41 


.L. T.171; 28 W. R. 8, followed. 


- This rule is no doubt subject to exception. iri peit- 
nership and partition : cases ‘but the exception is 
limited to such cases where there is no charge of 
misconduct against a'party and: it is not unsafe to 
-trust him. [ib:d.] 


94 
Suprasanna Roy v. Upendra Narayan Roy, 22 Ind. 
Cas. 601; 18 C. W. N. 533; 18 O. L. J. 638, distingu- 
ished. - > - : 
ii Appeal from an order of the Additional 
"Subordinate Judge, Monghyr,*dated the 
'25th April, 1924. j i 
Mr. Sultan Ahmed, for the Appellant. 
Mr. K, P. Jayaswal, for the Respondent. 
JUDGMENT.—fhis is an appeal 
against an order of the Additional Subordi- 
nate Judge of Monghyr appointing Babu 
Mahesh Narain, Pleader, as Receiver until 
. partition is completely effected, or until 
the further orders ofthe Court, The ap- 
pellant is defendant No. 1. The suitis a 
suit for partition brought at the instance of 


the plaintiff a minor, through his next friend . 


his mother. In In re Lloyd Allen v. Lloyd 
(1) Jessel, M. R., pointed out that “It is a set- 
tled rule that one of the parties to the 
cause shall not be appointed Receiver with- 
out the consent of the other party unless 
a very special case is made.” This rule 
is undoubtedly subject to exception in part- 
nership and partition cases. But in part- 
nership cases the exception is limited in 
this way: s 

“If the partner actually carrying on the 
business has not been guilty of such 
conduct as to have rendered it unsafe to 
trust him, the Court sometimes appoints 
him Receiver and manager without a salary." 
(Kerr on Receivers, 7th Edition, page 143). 

Reference was made on behalf of the ap- 
pellant to the decision in Suprasanna Roy 
v. Upendra Narain Roy (2) where the de- 
fendant, in a partition suit, actually in pos- 
session of the property, was appointed 
* Receiver. Now, so far as the judgment in 
that case goes there were no charges of mis- 
conduct against the defendant. But in the 
pres$n& case we must be bound by the 
findings in the judgment delivered by the 
learned*Subordinate Judge in making the 
preliminary decree for partition; and there 
is also a. report by a Commissioner. | In 
view of the findings of the learned Subordi- 
nate Judge and of the Commissioner's 


report, it ib, in our opinion not reasonable. 


to, expect honest and disinterested manage- 
ment from the defendant; and it is to be 
remembered that the plaintiff is a minor 
under the guardianship’ of a parda nashin 
lady and, therefore, peculiarly entitled to 
protection of the Court. -The learned 


Subordinate Judge has, in the exercise of 
(1) (1879) 12 Oh. D. 447; 41 L. T. 171; 28 W. m. 8. 
(2) 22 Ind, Cas, 601; 18 O. W N. 533; 18 ©. L, J. 

638, : : 


."^ JOTIRMOYER DERI V. RAGHUNATH PATHAK, 


mis-. 
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his discretion, decided the case again$t.the 
defendant and has appointed a third party 
as Receiver. We do not think that it would. 
be right in the circumstances of this case 
to interfere with the exercise of his discere- 


_ tion, 


. It has been objected, however, that the 
remuneration of 7 per cent. on the collec- 
tion imposes too severe a burden on the 'es- 
tate. We think that 7 per cent. is too high 
and the Subordinate Judge should recon- 


-sider it. Five per cent. ought to be sufficient 


and the Subordinate Judge will see whether 
he cannot obtain asuitable person to act 
as Receiver on this remuneration. The 
name of Jamuna Prasad has been men- 
tioned on behalf of the appellant. With- 
out in any way, fettering the discretion of 
the learned Subordinate Judge, we think 
that thisname might be considered along 
with others, It has also been contended on 
behalf of the appellant that the cost of the 
Receiver should be charged to the plaintiff 
but, in our opinion, there is no justification. 
for such a course. : 

With these observations the appeal is 
dismissed with costs and the application in, 
revision is also dismissed with costs. 

K. S. D. Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 222 
or 1923 AND Civit Reviston No, 355 

. OF 1923. 
May 30, 1924. 
Present:—Mr. Justice Das and 
Mr. Justice Ross, 
Rani JOTIRMOYEE DEBI—PrLAINTIER— . 
APPELLANT x 
versus " 
RAGHUNATH PATHAK —DXEFENDANT— 
f RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
T. 6—Suit on mortgage—Attachment before judgment, 
application for—Properties other than mortgaged pro- 
perties, whether liable, 

Where it appears*in a suit ona morigage that the 


- mortgaged property is not a sufficient security and- 


the mortgagee will have to claim a personal decree 
eventually, hecan obtain attachment before judgment. 
of properties other than the mortgaged properties if 
he satisfies the Court that circumstances entitling. 
him to such an attachment exist. ’ 
Jogemaya Dassi v. Baidyanath Pramanick, 50 Ind, 
Cas. 924; 46 C. 245, followed. i . 
Appeal from an order of the Subordinate. 


Judge, Rajmahal, dated the 6th July 1923, 





E L ©. -— 


‘Messrs. Noresh Chandra Sinha and Nitai - 


Ki, pae Ghosh, for thé Appellant. 


‘ent. 
J UDGMENT. 
< Ross, J.—This isan appeal against an 


order passed by the. learned Subordinate , 


Judge of Rajmahal, refusing an applica- 


tion by the. plaintiftappellant to issue 


attachment before jad gment against certain 
` properties other than the mortgaged pro- 
perties belonging to the defendant, plaint- 
aff's mortgagor. Although no cause -was 
shown against the attachment before 
judgment, the learned Subordinate Judge 
was of opinion thatin a mortgage suit there 
can be no attachment before judgment of 
any property other than the mortgaged 
property. This opinion is, undoubtedly, 
wrong [see, for example, the decision ih 


'"Jogemaya Dassi v. Baidyanath Pramanik ` 


(1)j. Thereis no reason why, if the mort- 
gaged property is not a sufficient security 
and the mortgagee will have to claim a 
personal decree eventually, he should not 
have attachment before judgment of pro- 
` perties other than the mortgaged properties, 
if he satisfies the Court that circumstances 
entitling him to such an attachment exist. 
In the present case it must be taken that 
he did satisfy the Court, because no cause 
was shown by the mortgagor. 
`~ I would, therefore, allow thig appeal and 
remand the case to the learned Subordinate 
Judge with a direction that he-should issue 
an attachment of the properties specified 
in the plaintiffs petition of such portions 
thereof as appear to him sufficient to satisfy 
. any decree which may be passed in the suit, 
The appellant is entitled to the costs of the 
appeal. The application i in revision is dee 
' missed. 
“A question has arisen asto the represen- 
'.tation of the respondents Nos. 6 and 7 who 
are minórs.: It *appears that Mr. Bindhesh- 
wari Prasad, a Vakil of this Court, was 
&ppointed guardian on the 12th of À "May, 
1924. Subsequently the respondents entered 
“tippearance under the guardianship of the 
karta of their family, viz., respondent No. 2. 
But respondent No. 2 was never appointed 
guardian of these minors and they must 
be taken to be represented by Mr. Bind- 
heshwari Prasad, Vakil the padin ap- 
pointed by the Court. * l 
Das, J —I agree. 5 
| K. S.D. : Appeal allowed. 
t (1) 30.Tnd. Cas. 924; 46 O. 245. 


JÁBIUN v. 20d LAL, 


: Mr. Sivanandan Ray, for the Respond- ' 


“on the 27th June, 1912. 


“as 


“LAHORE HIGH COURT. 

SzcoND CrviL APPEAL No; 1838 or 1922. 

: February 12, 1923. 

— Pr&sent:—Mr. Justice Campbell. 
ARJUNC--PLAINTIFF—A PPELLAST 
versus 
JUG LAL—DEFENDANT—RESPÓNDENT. 

Custom—Alienation—Ancestral - land—Just antece- 
dent debt—Suit for possession—Declaratory decree, whe- 
ther may be gien-—Civil Ere "Code (Act V of 
1908), O. VII, 7:7, 0. XLI, v. 

An alienation of ancestral Mid 'for the purpose of 
xe just antecedent: debts is permissible by custom. 
p. 96, col. 2. 

The discretion allowed to the Court under O. VII, 
r.7 and O. XLI, r. 33 of the C. P. C. is very wide 
and empowers,it to pass a declaratory decree in a 
suit for possession when the plaintiff specifically 
asks for any alternative relief to which he may be 
found entitled. [ibid.] 


Second appeal from the decree of the Ad- 
ditional District Judge, Karnal at Ambala, 
dated the 29th March 1922. 

Mr. Ram Nand, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 


JUDGMENT.—The suit was by Harji, 
brother of Ganga Ram deceased, for posses- 
sion of 29 bighas 1 biswa of land which 
were alleged to have been alienated with- 
out consideration and necessity to Jug Lal, 
the daughter’s son of Ganga Ram. Harji 
died during the currency of the litigation 
and the ‘suit was continued by his son 


' Arjan. The Trial Court gave the plaintiffs 


a decree for possession of 18 bighas 1 biswa 
out of the land in suit holding that this was 
the extent of the ancestral area. In appeal 
by Jug Lal to the District Judge the decree 


was modified to one for a declaration - 


that the alienation of 18 bighas 1 biswa: 
should not affect the rights of Ganga Ram’s 
reversionary heirs after the death of Ganga 
Ram's widow Musammat Dharman bet that 
before taking possession of the 18 bighas 1 
biswa the reversioners must pay Rs, 914 to 
Jug Lal or his successor-in-interest. 
“The facts as found by the District Judge 
are as follows:— 
. The transfer by -Ganga Ram was made 
He ‘reported td 
the patwari that what had taken place 
was ane oral sale for.Rs. 2,000. When the 
mutation was attested Ganga Ram stated 
that he had-sold the land to Jug Lal for 
the amount ofa debt which he owed toa 
mahajan of the villageof Raja IK hori. Ganga 
Ram died about two months before the suit; 
His widow Musammat Dharman is alive 
and she isliving with Jug Lal. 
not marry Harji plaintiff as alleged. by him, 


She did. 


-to Rs. 914 was owing to 


‘the -additioh- of interest. 
“the alienation, liability for the debt due 


98 - 
She appeared in the Court below and.stated 


that she had no claim for possession- of- 


Ganga Ram's etate against Jug Lal but 
she had such a claim against Herji The 
mahajan of Raja Kheri is proved to have 
been öne Rati Ram andat the time of the 
transfer *à debt amounting approximately 
4 him by Ganga 
Ram. This- debt swelled. subsequently by 
Some years-after 


by Ganga. Ram was transferred to Jug Lal. 
Jug Lal has been making payments in 


liquidation of it and over Rs. 900 is still 


due. The understanding between Ganga 
Ram and Jug Lal ab the time of the 
transfer was that Ganga Ram. should 
procure mutation ofall hisland in favour 
of Jug Lal iu return for which Jug Lal 
should: pay the: debt due‘ to Rati Ram 
and should look after and- support. Ganga 
Ram for the rest of his life. The primary 
object of the alienation was to benefit- Jug 
Lal but nevertheless it was agreed that 


Jug Lal should pay thedebt. There was 


‘no-proof of other debts for which Jug Lal 


-assumed a similar responsibility as con- 


sideration. for the transfer. . 
The learned: District Judge concluded -by. 
holding that the alienation "was made in 
part fora necessary purpose, that is to say, 
for the payment of the debt to Rati Ram 


- which he held to be a just antecedent debt: 


and on thisfinding the decree already men- 
tioned proceeded: | 

Arjan, son of Harji, has come to this 
Court on-second appeal and has asked for 
the:decree of the Trial Court to be restored. 
But his Counsel on seeing the statement 
of Maisammat Dharman on'the record, has 


. conce&ed that the learned: District Judge 


was eorrect in holding that the appellant 
‘could noteobtain possession in the lifetime 
of Musammat Dharman. V 
An:attémpt has been made to get behind 


the finding of fact by the learned District. 


Jüdge that Rs. 914 were due from Ganga 


“Ram to RatitRam and that-Jug Lal-assumed: 


responsibility for this debt-but there areno. 


grounds upon. which this finding which is 
based on evidence can be attacked in second 
appeal. i : A 
The main contention by the appellant is. 
tha&when the District Judge had held that 
the Consideration for. the transfer was 
Rs. 914, this amount should not have been 
charged uponthe 18 bighas lbiswa of an- 
cestral land. It is argued that the re- 


ARSON v. JOG LAT, 


“Lal. 


e 
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: e 
maining 10 bighas of non-ancestral land 
were an adequate, source from whiéh the -+ 
debt could be defrayed.. p 

No authority, however, has been cited for 
the proposition that a male-holder of land 
both ancestral and acquired. must charge 
his just antecedent debts on the non-ances- 
tral land. Custom permits the alienation 
of ancestral land for thé purpose of paying 
just antecedent. debts and a provision: that 


-this cannot be done, if there is self-acquir- 


ed: land to alienate for that purpose, would 
give the reversionary heirs a control over- 
self-acquired property to which they are nót 
entitled. In the present instance Ganga 
Ram hada perfect right to gift his self- 
acquired land to his daughter's son and- to 
charge the ancestral land with his debt to 
Rati Bam. The debt of Rs: 914,-moreover, 
was not the sole consideration for the-trans- 
fer. There was also the undertaking to` 
support’ Ganga, Ram and Ganga Ram is 
shown to have lived for more-than eight years 
after-the transfer. I can find nothing contrary 
to law in. the condition. imposed by the 
learned District Judge that before taking 
possession of the 18 bighas and 1 biswa of: 
ancestral land, the plaintiff or other rever- 
menan heir must refund Rs. 914 to Jug 

al. 
Cross-objections have been: filed by Jug 
The first is that the lower Appellate 
Court acted jllegally in giving a declaratory 
decree when the plaintiffs suit was for 
possession and when a separate suit for a 
declaration would have been time-barred 
under.the Punjab Limitation (Custom) Aet, 
1920, at the date of the District Judge's 
decree. The plaintiff, however, specifically 
asked in his plaint for any alternative re- ` 
lief to which he might be found entitled. 
His plaint was adequately stamped for æ 
declaration and the discretion ‘allowed’ to 
the learned District Judge by O: VII, r. 7 
and ©. XLI, r. 33 is expressed in. so’ wide 
terms that itis impossible to hold that the 
decree awarded by him was in a'form not 
permitted by law. LM 

A second objection is ‘put forward that the ` 
ostensible consideration-for the transfer was 
reported to the patwari to-be Rs, 2,000; that 
the value of services rendered to Ganga Ram 
must have been more than the difference 
between Rs. 2,000 and Rs. 914 and that, 
therefore, the aliemation was for full con- 
sideration and necessity and should have 
been maintained. This is a point- which 
could, and should have been raised by the 
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98 
ary rent. does not exist, the rent may be 
enhanced to such limit 
fair and equitable. Reading these two 
clauses together it seems to be- clear that 
the plaintiff must come to Court with the 
allegation either that the customary rate of 
rent exists and the defendant is payihg rent 
ata rate lower than the customary raté, or 
that no eüstomary rate exists and the Court 
. is asked to proceed to enhance the rent up 
to the limit which it thinks to be fair and 
equitable. In this case the plaintiff did 
not adopt either of these courses. At the 
hearing an attempt was made to prove the 
~ customary rent. , The finding of “this point 
is recorded by the learned Munsit in these 
words :. “Some attempt was made by the 
plaintiff to prove: that the customary rate 
of rent in the locality for Jands of similar 
description is much above what the defend- 
ants pay, but itis conceded by the learned 
Pleader for the plaintiff that the attempt 
has proved futile." 
Judge has correctly interpreted this sentence: 
to mean that the Munsif did not find that 


there was no customary rate but he seems - 
to think that the plaintiff has failed -to` 


prove that the defendants’ rent is lower- 
than, the customary rent. The learned 
Judge, therefore, rightly observes that on 
such a finding the Munsif is not entitled 
iq proceed under cl. (2) of s. 7, Bengal 
Tenancy-Act. The condition precedent to 
entitle a Court to take assistance of cl. (2) 
is that it must be found that there is no 
customary rate of rent. The result of the 
Munsifs finding seems to be that there is 
a customary rate but the plaintiff has failed 
to prove that it is higher than the rent paid 
by the defendants. ' If that be so, the-plaint- 
iffs suit is liable to be dismissed. It is, how- 
ever, argued before us that if the Court finds 
that the plaintiff failed to prove the cus- 
tomary rate of rent, it amounts to a finding 
that there is no customary rate and in Sup- 
e port of this, contention our attention has 
been drawn to the decision of tbe Judicial 
Committee of the Privy Council in the case 
of Hem Chandra Chowdhry v. Kali Prosanna 
Bhaduri (1). In that case, as appears from 
the.judgment of their Lordships, the Trial 
Court found that the plaintiff had failed 
to.prove the existence of any customary wate 
and accordingly proceeded to ascertain by 
an, examination of the evidence before him 
' the-limit to which the rent might be fairly 
1) 30 C. 1033; 80, W. N. 1; 307, A. 177; 8 Sar, P, 

: c $28 fP. QY > : Nos 
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as the Court thinks - 


The learned District . 
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and equitably enhanced. We do-nót know 
the nature of the defence in that cage 
and cannot ascertain the’ effect of the 
Subordinate Judge's finding. The case 


_ proceeded not upon the correctness of 


the procedure adopted by the Subordi- 
nate Judge in that case but upon. the 
admissibility of certain road-cess return 
paperson whichthe decision of the Subordi- 
nate Judge was based. The High Court and 
the Judicial Committée differed in their 
opinion as to. the admissibility of those 
documents. The question of the interpreta- 
tion of cl. (2) of s. 7, Bengal Tenancy . 
Act did not arise in that case as it appears 
from the judgment’ of the High Court in- | 
Hem" Chandra’ Chowdhny x. Kali Prasanna’ 

Bhaduri (2) that the point was conceded and 
the decision proceedéd upon the question 
of the admissibility of the road-cess returns. 
It is not necessary for us in the present case 
to go the length of holding that where the 
plaintiff asserts the existence of a custom- 
ary rate of.rent and fails to prove it, the 


"Court is or isnot justified in holding that 


nó customary right exists. There is no find- 
ing by the Munsif that the plaintiff has 
failed to prove customary rate of rent. 


. What he finds is that the plaintiff has failed 


to prove that the defendants are holding at 
arate Jower than the customary rate. On 
this finding we are of opinion that the 
Munsif was not justified in proceeding to 


-ascertain the assets, of the tenures under 


cl. (2)of s.7. The learned District Judge 
in appeal rightly observes that. until the 
Court finds that there is no customary rate ' 


-in existence, it cannot proceed to enhance 
- the rent up to the limit that the Court finds 


fair and equitable under sub-s. (2) of that 
section ; and in support of this view we 
may refer to the case of Midnapore Zamin- 
dary Co. v. Sridhar Mahata (3), where the 
learned Judges observe as follows :— 
“Where the landlord seeksto have the rent of 
a ténure-holder enhanced under s; 7, the first 
point for investigation is whether the rent 
is liable to enhancement. When this has 
been made out, the next point for determina-" 
tion is, whether there is a customary rate 
payable by persons holding similar tenures 
in the vicinity. “It eis only when this has 
been answered in the negative, that the rent 
can be enhanced up to such limit as the 
Court thinks fair and equitable." We, there- 


(2) 26 C. 839; 13 Ind. Dec. (x. s) 1133. 
(3) 67 Ind. Cas, 715; 49 O, $60; 36 C. L. J. 96; (1022) 
A. JR, (©) 152, . 
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ed *J udges is correct and the plaintiffs. 
appeals must fail. 

Itis, however,argued before us that the 
plaintiff s suit should: ‘not have been totally 
dismissed. It is further alleged that'he is. 
entitled to cesses and damages. These mat- 
ters should have been investigated by the 
lower: Court if they were brought to its 
notice. We, therefore,dismiss the appeals in. 

“ substance and remand the cases.to the lower 
Appellate Court-for a determination whether 
the plaintiff is entitled to any decree in res- 
pect of rent, cesses and damages payable to 
him at the old rate. As this defect in the 
judgment of the lower Appellate Court could 
have been remedied by way of review we 
think that the proper order to make is to al- 
low the costs of these appeals to the respond- 
ents. : 

K,8.D.- Appeals dismissed; 

Case remanded. 


ALLAHABAD HIGH COURT. : 
‘SECOND OrvIL APPEAL No. 1571 OF 1922. ` 
. April 8, 1924. 
Present:—Mr. J ustice Daniels. 


versus 
` Dr. HAR PRASAD AND OTRERS— 
DEFENDANTS—RESPONDENTS. 

Construction of document—Documem to be read as 
a whole —Cowurt, duty of—Intention of parties, conjec- 
tures as to, not permissible— Agreement regarding sale. 
of share—Suecessors of parties, whether bound. 

It isa cardinal principle of construction that a 
deed must be read as a whole and that it must be 
read as far as possible so as to make the different 
clauses which it contains consistent with each other. 
[p. 100, col. 1.] 

The Court must construe the contract which the 
poa have made and is not at liberty to make a. 
resh contract on their behalf because it thinks that ` 
they might -have intended to do certain things which 
EPA oe not expressed in their written agreement. 
ibid. 

An agreement régarding the sale of a share in a. 
grove is’ binding even on the successors of the parties 
who entered into it. [ibid 

Basdeo Rai v. Jhagru Rai, 83 Ind. Cas. 390; 22° A.- 
1.4. 265; 46 A. 333; VERS T R. (A.) 400, referred 
to. 

Second appeal against a decree of the. 

- District Judge, Farrukhabad, dated the- 
llth November 1922. 

Mr. K. N. Malaviya for Mr. 
Shankar, for the Appellant. 

Mr. G. N. Kunzreo for Dr. K.N. Katju, 
for the a aa f 
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JUDGMENT.—Guizari Lal the plaint- 
if-appellant in these two appeals is the 


: mortgagee of a one-fourth share in two 


groves. 'The mortgage was executed in the 
year 1916 by Bhola Chamar. The mortgag- 
_ed share has now passed into the possession 
of the zemindar by a sale execuéed by 


 Bhola's widow Musammat Umrai in the 


year 1920. The plaintiff sues for” recovery 
.'of his mortgage money by sale, if necessary, 
` of the mortgaged share, against Musammat 
Umrai and the legal representatives of the 
zemindar Bhawani | Prasad who is now dead. 
The suit was resisted by the latter set of 
defendants. They are the respondents to 
these appeals. The real question in the 
appeals is whether it was competent to 
Bhola to mortgage his share in the groves. 


“The two-plots in question were originally 


his occupancy-holding. In the year -1901 
long before the mortgage in suit the 
zemindar entered into a formal agreement 


. with him permitting him to convert the 
.„ plots into groves. This agreement provided 
that he was to be the owner of one-fourth 


of the groves and the zemindar of three- 
fourth but reading the deed as a whole 
his right of ownership was not absolute. 
It was restricted in various ways. He was 


. ' for instance not at liberty to cut down any 
GULZARI LAL-—PLAINTIFF—APPELLANT = 


green trees. There wasa further restric- 
tion, and this is the clause which is material 
for the purpose of this case, . that he was 
not entitled to sell the share in the groves 
There was no pro- 
hibition against the groves being mortgag- 
ed but the learned District J udge has held 
that ifthe right ofsale is excluded the 
right of mortgage must necessarily be ex- 


-cluded also and on this ground he has re- 


versed the Munsifs decree in favour of 
the plaintiff and dismissed the suit. 
Three points have been argued in shpport 
of the appeals. 
(1) That under the village cust8m as re- 


‘corded in the wajib-ul-arz grove-holders 


have a right to transfer their groves. 

(2) That the agreement in dispute gives 
Bhola a full right of ownership in his share 
in the groves and, that this right cannot 
be cut down by any subsequent restrictions. 

: (8) Bhat the learned District Judge was 
wrong in reading into the agreement à pro- 
hibition against mortgage which it does 
not contain, 

The third plea is, in my opinion, the im- 
portant one. This case is not governed by 
the general custom set out in the wajib- 
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MONOHAR SORAN DEB MOHANTA 
.. AND OTHERS— RESPONDENTS. ' Di 
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. thD.Applichtion forsubstitd tion of thededsas- 
fédrinartidsiseents ito ohare Heen? tnadeotíll 
the l5ttiedulg? t918wtienelàn! applicatión-was 
madet ‘byithe-heirs of the deceased plaintiff 
for substitution of their names in place of 
the deceased plaintiff-and for substitution 

. of the heirs of the deceased defendant after 
setting aside the abatement and for a final 
decree. That application was dismissed 


- for default on the 4th September 1918. But, 


during the interval between the filing of 
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2 ; pn 
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-ifor dotting: dside :thei abatement: and for 
the substitution of the heirs of the decbased 
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1 6éannot ‘be:challan ged! itr an:appeal-fromuthe 
vfinaldeoree, nela let oni niate 
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and the final decree 
are passed by the same judgments whether 
the order setting aside the abatement can 


' or.camhot be attacked in appeal from the 
'deeree—except the case to which reference 


has been made, But tho principle on 
which the Courts have barred the plaintiff's 
right to challenge thé order setting aside 
the abatement or an order restoring a suit 


in-an appeal from the decree in the suit . 
is that such an order is not one which .. 
affects the decision of the case with refer : 
The mere fact that tlie .: 
order setting aside the abatement and the . 
order disposing of the case were passed in . 
.the same judgment does not, by parity of : 


ence to its merits, 


reasoning, affect the consideration which 


led the. Courts to hold that such an order . ` 


cannot be attacked in an appeal from the 
decree. The.character of such an order 


-as being one not affecting the merits of 


'.the: case remains the same whether it is 


: passed before the decree or is passed along 


with the decree: Our attention has been 


: drawn to another decision of the Allahabad 


“High Court: Niddha Lal v. . Collector of 


. Bulandshahr (8). 
‘ happened there with the difference that the 
order setting aside the abatement was . 


Similar circumstances 


passed sometime before the final decree in 

the case was passed. NE 
:By denying theright of appeal against 

an order restoring a suit or setting aside 


an abatement while granting it in-the case. 


of refusal to pass such order the Legislature 
may be taken to have intended that it is 
desirable in-the interest of justice, that 


:& ease should be tried on the merits where 


the Twal Court is of opinion that it should 
be so tried and. so such opinion should not 
be subjeoé to revision by another Court. By 
allowing such a decision of the Trial Court 
tó be challenged in appeal after the term- 
nation ofthe trial; may be after enormous 


expense of time and money -occasioned by: 
the act ofthe Court, is to defeat the inten- . 


tion of the Legislature and put the party 
winning on thé merits to unnecéssgry loss 
for which he is not responsible. In our 
judgment the order setting aside the abate- 
ment cannot be questioned in appeal from 
the decree in the suit whether such order 


_is pa$sed hefore or simultaneously with the 


decree. 
` (8) 35 Ind, Cas, 209; 14 A, L, J 610. 
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decides the question that has arisen. in 
'this case—namely, where the order setting 
- aside an abatement 


[85 L C. 1925] 


In this view of.the law we think that the | 
decree of the lower Court should be upheld 
and this appeal dismissed with costs. ` 

K. 8. D. Appeal dismissed, 


LAHORE HIGH COURT. 
Second Crvir APPEAL No. 2295. or 1918. 
; August 3, 1922. 
Prsent :—8ir Shadi Lal, Kr., 
- Chief Justice, and Mr. Justice 
Abdul Qadir, : 
KARIM BAKHSH-—PrAINTIFF— 
A APPELLANT 
- versus 
KARIM BAKHSH AND OTHERS— 
"DEFENDANTS— RESPONDENTS, 

Mortgage —Redemption, partial. 

A mortgage, though originally indivisible can cease 
to retain its indivisible character, if the equity of 
redemption is divided up. * 

Shankar Das v. Gobind Ram, 11 Ind. Cas. 100; 62 


P. R. 1911; 197 P. L. R. 1911; 206 P. W. R. 1911, 
relied on, 


Appeal from the decree of the District . 
Judge, Sialkot, dated the 4th June, 1918. 
i Mr. Badr-ud-din Kureshi, for the Appel- 
ant. 

L. Arjan, Das, for Respondents Nos. 1 
and 4. ' 


rer JUDGMENT. : 
Abdul Qadir, J.—The suit out of which 
this second appeal has arisen was one for 
possession by redemption of occupancy ' 
rights in 63 kanals 18 marlas of land on 
payment of Rs, 720. The Trial Court dec- 
reed the plaintiff's claim as prayed for, but 
on appeal by the.defendants, the decree of 
the Court of first instance was modified and 
the plaintiff was given a deeree for redemp- 
tion of one-fourth of the land in suit on pay- 
ment of one-fourth of the mortgage money. 
The plaintiff has preferred a second appeal 
against the àbove decision of the learned 
District Judge, asking that he should have 


"been allowed to redeem the whole ofthe land 


sued for, Mr. Badar-ud-din Kureshi- has 
argued his case before us and Lala 
Arjan Das, Vakil, appears for respondents 
Nos. 1, 3 and 4, white tbe other respondents 
are not represented. . 

The facts of the case are given fully in. 
the judgments of the Courts below, and are 
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briefly as follows. The plaintiff Karim. 


Bakhsh, son of Mohkam Din, owns one- 


fourth share of the land in suit, three-fourths ' 


of which were owned by certain other rela- 
tives of his; who are. defendants Nos. 5 to 8. 
Defendants Nos. 1 and 2, namely, Karim 
- Bakhsh son of Allah Ditta and his brother 


, Karim Din, were oceupanóy tenants of. the. 


whole of this land; 


In 1902 the occupancy tenants mortgaged 
their rights in this land to Sohan Singh and 
Kirpal Singh, defendants Nos. 3 and 4, for 
Rs. 720. In 1911 the same tenants sold 
their occupaney rights iu the one-fourth 
share of this land to the plaintiff. . In 1916 
the plaintiff applied to the- Revenue Court 
for redemption of the whole of this land, but 
Sohan Singh and Kirpal Singh resisted this 
application stating that the. three-fourth 
share of the land had been redeemed by de- 
fendants Nos. 5to 8 paying them three- 
fourth share of the mortgage money and that 
subsequent to this redemption the said de- 
fendants Nos. 5 to 8 had also purchased the 
occupancy tights in the three-fourth share 
from theoccupancy tenants by a sale-deed 

` dated the 19th May, 1916. Thus the situation 
on that date was that the platntiff was the 
owner of a three-fourth share of this land 
together with the occupancy rights thereof, 
while defendants Nos. 5 to 8 were ownersof 
the remainingthree-fourths apd the occupan- 
cy rights of thesamé, On the. 29th August 
1916 the plaintiff brought a suit for cancella- 
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demption is divided up. In the present 
case the plaintiff himself purchased the 
whole qf the equity of redemption without 
consulting the other landlords, and then 
by virtue of litigation between himself and 
the other landlords, he was allowgd to retain 
one-fourth share of the equity of redemption 
of the occupancy rights. Thus he is himself 
. responsible for dividing up the equity of 


` Yedemption and cannot now take advantage 


ofits being originally indivisible. I can 
see no sufficient reason for diflering from 
the learned District Judge in the conclu- 
sion he has arrived at on the above point, 
and I uphold his decision which seems to be 
' quite equitable, considering that defendants 
‘Nos.5 to 8 are entitled to three-fourth 
share of the occupancy rights and that, if the 
plaintiff were allowed to redeem the whole 
. land, it would only mean further litigation 
between him and defendants Nos. 5 to 8 
who would certainly reclaim their shave. 

This appeal is, therefore, dismissed with 
costs. 

Shadi Lal, C. J.—I am not prepared to 
dissent from the view taken by the learn- 
ed District Judge and must dismiss the 
appeal with costs. 

N. H. Appeal dismissed. 


(1) 11 Ind. Cas..100; 62 P.{R. 1911; 197 P. L.R, 
1911; 208 P, W.R. 1911. 


o 


; o— 


. tion of the sale of occupancy rights against - 


defendants Nos. land 2 and 5 to 8, in a 
Revenue Court, and the sale was cancelled 
. on the 6th December, 1916. He brought the 
present suit on the 23rd April 1917 for pos- 


. session of the occupancy rights in the whole , 


land by redemption. - 


. Defendants Nos. 3 and 4, the mortgagees - 
of the occupancy rights, pleaded that the | 
plaintiff could redeem one-fourth share from - 


them, as the three-fourth share had already 
been redeemed by defendants Nos. 5. to 8. 
Jt is contended on behalf of the plaintiff- 
appellant that the equity of redemption of 
a mortgage is indivisible and that the 
pláiitiff is entitled to redeem the whole of 
the land  Thelearned District Judge has, 
however, fo.1.] that the equity of.redemp-. 
tion had been split up and that the plaint- 
, iff could only redeenr his own share. - He 
` refers to Shankar Das v. Gobind Ram (1) 
which lays down that a mortgage, though 
‘originally indivisible can cease to retain its 
' indivisible character, if the -equity of re- 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE 
No. 622. or 1922, 
June 9, 1924. =T 
Present :—J ustice Sir William Ewart 
. Greaves, KT.; and Mr. Justice Chakravarti, 
ABDUL HAKIM KHAN CHAUDHURI 
AND ANOTHER—PLAINTIFFS—APPELLANTS 
versus 
ILLAHI BAKSHA SAHA AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Landlord and tenant —Tenancy, nature of—Appeal, 
second—Question of law—Permanent tenahcy —Pre- 
sumption—-Principles applicable. 

The question whether a presumption of perma- 
nency of tenancy is justified upon the facts'hfound 
is a question of law and is open to correction in 
-second appeal. [p. 105, col, 1.] 
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referring the case to the Full Bench was 
against “the raising -of-a presumption of 
permanency merely upon long occupation 
and ultimately the reference “felt through 
without any “decision by the Full Bench on 
the points referred toit. The cases report- 
ed as Upendra Krishna Mandal v. Ismail 
Khan Mahomed (4) and Nilratan Mondal v. 
Ismail Khan Mahomed (5) which as I said 
before, weré only mentioned by the ‘Sub- 


“ordinate Judge, have no application here 


as I shall show. later on. 


` The learned Vakil who appeared for the 
appellant submitted that the facts found do 
not justify the presumption and referred us 
to the .cases of Lala Beni Ram v. Kundan 


Lal (6) Raja of Venkatagiri v. Mukku 


Narsaya (7), Seeretary of State for India v. 
Luchmeswar Singh (8), Winterscale v. Sarat 


l : Chandra Banerjee (9), Seturathan Iyer v. 


Venkatachala Gowrdan (10) and Nainapillai 


Marakayar v. Rama Nathan Chettiar (11). 


The learned Vakil for the appellant argued 
that inthe present case the origin of the 
tenancy was not wiknown; there were no 
substantial buildings on- the land, there- 
fore, there was no justification for raising the 
presumption of permanency of the tenure. 
The learned Vakil for the respondents, 
in addition to the cases quoted by the Sub- 
ordinate Judge cited the following cases of 
William M. "Grant v. Robinson (12) and 
Maharam v. Telamuddin (13) and contended 
that the facts found in the present case 
brought it within the principle laid down 
in these cases. 

As I have already observed the .cases on 
the point, as one could expect, are not only 
many but are not easily reconcilable. In 
these circumstances it may: be said, if that 
can befsaid of a question of law, that the 
circumstances of each case must determine 


(6) 26 1. 2. 58; 21 A. 496; 30. W° N. 502; 1 Bom. 
L. R. 400; 7 Sar. P. C. J- 523; 9 Ind. Dec. (x. s.) 


1022. 
T Qe 202; 37 M. 1; 8 M.,L. T. 258; (1910) 
M. W.N 
» 2 16 r T $; 16 G. 223; 13 Ind. Jur. 10; 5 Sar. 
J. 275; 8 mo Lon (x. s.) 147 (P. 0). 

Ed 8 O. W. N. 

(10) 56 Ind, Cas. Bit 471. A. 76; (1990) M. W.N. 
61; 27 M.L. T. 102; 1i L.W. 399; 38 M. L. J. 476; 
2? Bom. L, R. 578; 18 A. Le J. 707; 433 M. 567; 25 
Q. W. N. 485 (P. C). . 

cl) 82 Ind. Cms 926; 51 LAG at p. 90; (1924) 

R. (P. O.) 65; 19 L. W. 259; 22 A. È J. 130; 34 
M i 1.10; (1924) M. W. N. 293; 46 M. L. J. 546; 10 
O. & A.L. R. 464; 47 M. 337; 28 O. W. N. 909 (P. C.). 

12) 11 O. W. N. 242; 5 0. L J. 148. 

NS 13 Ind. Cas. 606; 16 C. W.N. 567; 18 O. L.J. 
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whether the presumption should be made 
or not as it is impossible to.give any 
exhaustive enumeration of the facts which 
shallor shallnot.justify the presumption 
to be drawn. 

I shall endeavour to. find out from some 
oftheleading cases, and the general law, 
as to what are the principles upon which 
the Court has proceeded in deciding the 
question now raised. I must not, however, 
be understood to attempt an exhaustive 
analysis of all the cases. 

I shall now briefly refer to some of the 
principles which underlie a question of 
this nature as between landlord and tenant, 
and lam here spéaking only of the non- 
agricultural holdings ‘created before ‘the 
Transfer of Property Act of 1882. 


- When a tenant claims to hold land as a 


tenant under the landlord, the tenant must 


. prove the nature and the extent of the in- 


terest which thé landlord, the owner of the 
full rights, granted to him and thereby put 
a limitation to hisown rights. In this con- 
nection I shall quote a few pagsages from the 
decision of Lord Hobhouse in the case of 
Secrelary of State for India v. Luchmeswar 
Singh (8). His Lordship says: ‘ The Gov- 
ernment undoubtedly are tenants of the 
Darbhanga Raj. It isfor them to show why 
the landlord may not recover his property, 


- and they ean only do thatby proving that 


there is some agreement between them and 
their landlordthat they shallhavesomething 
more than the ordinary tenancy-at-will or 
from year to year..All they offer is some con- 
jecture of such an agreement founded simply 
on their long possession at a uniform rate of 
payment. If we could not find out the ori- 
gin of these things, there would be strength 
in that argument, but as the origin of them 
is known the argument loses its force. In | 


. fact the possession is not difficult to explain 


in other ways. It is not the businessof the 
plaintiff to explain the posséssion:it is the 
business ofthe defendants to show that it 
leads ‘to the inference of a parpetual ten- 
ancy.” The Judicial Committee referred 
to this case and re-stated the law in these 
words: “That permanant right of occu- 
pancy can only be obtained by a tenant by 
custom or by a grant from an owner of the 
land who happens to have power to grant 
such a right or under an Act of the Legis- 
lature. “Nainapillat Nerakayar v. Rama- 
nathan Chettiar (11).-No personcan afterthe 
Transfer of Property Act came into opera- 
tion, claim to holda permanent tenancy 


a a 
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in what is called bastu land unless it was 
created by a written and registered 
-lease. It is 
numerous leases of the class we are dealing 
with now, were and are daily created in 
Bengal more especially in the towns, and 
one may safely say that 50 years back and 
thereafter written leases had come into 
general use and except under special cir- 
cumstances, no tenant would consider it safe | 
“to take a permanent lease without a 
registered deed evidencing the demise, par- 
. ticularly when the tenant paid a substantial 
premium, or intended to spend large sums 


on the land for building and other purposes. . 


The granting of a permanent rightin land 
isa matter of considerable importance and 
- usually is evidenced by appropriate deeds. 
The Transfer of Property Act must have 
had regard to the habits and practices of 
the people of Bengal ivhen it was made 
applicable to them. Before the Transfer 
of Property Act there was no Statute deal- 


ing with homestead land as distinguished . 


- from agricultural land as to which numerous 
Statutes beginning with the Regulations 
passed at the time of the Permanent Settle- 
. ment, down to the passing of the Tenancy 
Actin Bengal in 1885 regulate the rela- 
tionship ‘between the landlords and the 
tenants, There are numerous judicial 
decisions with reference to agricultural 
‘ land and they. have no direct bearing on the - 
question now at issue. 


The cases, some of which I shall presently 
. discuss, proceed upon two broad principles 
and some of them rely upon a combination 
of both, whenever the inference of per- 
manency ofthe tenancy has been made in 
favour of the tenant when the terms of the 
- original tenancy could not be directly 
proved. The first principle is that in cases 
where the origin of the tenancy is unknown 
‘and its inception is'lost in antiquity the 
principle of a lost grant has been invoked 
. by the tenant and’ from the conduct of the 
parties and the surrounding circumstances, 
the Court has been asked to presume that ` 
‘the tenancy was a permanent one. The 


succession, transfer and in 
when pucca buildings have “been raised 
upon the land, have been mainly relied on 
in finding out the terms of the lease at its 
* inception. ` 2^ 


'The second principle relied upon is ‘that 
of equitable estoppel against the landlord, 
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from showing that the lease was a termin- 
able one. ` 

The first of those principles was relied 
upon by the tenant in the case already 


-cited and reported as Secretarg of State for 


India ` v, Luchmeswar Singh (8. Their 
Lordships refused to draw the inference 
although in that case the lease was created 
in 1764 and one uniform rent was paid for 
80 years before the dispute? arose. This 
principle was also relied upon by the tenant 
but this Court refused to draw the inference 
in the following cases:— 

In the well-known case of Prosunno 
Coomaree Debee v. Hutton Bepary (14), 
Sir Richard Garth on a careful considera- 
tion of the earlier cases laid down the law in 
the following words :— 

“The truth is that the terms of a hold- 


.ing, as between landlord and.tenant, must 


always be matter of contract, either express- 
ed or implied," then 'again "there is no 
làw, of which we are aware, in this country, 
which converts a holding-at-will, or from 
year to year, orfor a term of years, into a 
permanent tenure, merely because the 
tenant, without any arrangement with 


his landlord, chooses to builda dwelling- 


house upon land demised.” : 
]n this ease the defendants, their father 


` and grandfather had occupied the land for 


fity or sixty years and used it as a home- 
stead consisting ofa house and fruit trees, 


' Sir Richard Garth refused to draw the in- 


ference of permanency in this case although 
the origin of the tenancy was unknown, 

This case was followed in a number of sub- 
sequent cases and 1 shall refer to some of 
them only: “Tarukpado Ghosal v. Shyama 
Churn Napit (15), Prosunno Coomar Chatter- 
jee v. Jagan Nath Bysack (16), ang Rakhal 
Das Addy v. Dinamoyi Debi (17) In these 
cases the Cours refused to presume the 
permanency of the holding. 

In the cases, which I shall next discuss, the 


- principle was relied upon and the Court 
. drew the inference in favour of the per- 
: manency Of tle tenancy. I have already dis- 
- cussed the case of Beni Madhab v. Jai 
. Krishna Mookerjee (1). 


conduct of the. landlord in recognising | sunu Coomar Chatterjee v. Jagan Nath 


standing by ~ 


In the ease of Pro- 


Bysack (16), Sir Richard Garth discussed 
some of the cases and distinguishing 


(14) 3 C. 696; 1 O, D. R. 577; 1 Ind. Dec. (x. a.) 


6. E 

(15) 8 C. D. C. 50. - x 

(16) 10 C. L. R. 25. 

(17) 16 O. 652; 8 Ind, Dec. (x. s.) 430, 
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heirs dde of "Winterscale v.. Surat 
Candra Banerjee (9) was decided on. the 
ground that the lanpglerd was aware of a- 
-kobala and of a pattah, from ‘the terms’ 
of. which the Court ‘presumed that the 
landlord was bound to ‘recognise the. 
‘permanency of the tenure. The next four: 
cases areidé akibe MELE JANTI? Com- 
mittée.un «whieh therqubstion“of the? per- 
manency of agriculttital tenures was dis: 
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prevent me from taking possession of the 
land and buildings when the tenancy has 
determined. He knew the extent of his 
interest, and: it was his folly to expend 
money upon a titlewhich he knew would: or 
might soon come to an end." 

In order to avail himself of the equitable 
estoppel against his landlord, the tenant. is 
“bound to prové special circumstances, the 
mere building ofa costly structure is not 
enough. In the present case the principle 
of equitable estoppel was not relied upon 
and could not be. 

An analysis of the cases cited before, in 


which presumption of permanency was . 


made, shows that the fcllowing elements 
existed in those cases, viz: firstly, the- origin 
of a tenancy for residential: purpose, must 
be unknown; secondly, existence of perma- 
nent pucca buildings on the lands built long 
before any controversy arises and. that to 
the knowledge of the landlord; thirdly, uni- 
form payment of rent; fourthly, recognition 
of successions and transfers by the landlord. 
Many cases were decided upon the admis- 


sion by landlords as to permanency of the. 


tenure, in various ways but these cases are 
based’ on a different’ consideration as also 


the cases in which an equitable estoppel is’ 


raised against the landlord. It seems to 
“1s that the absence of either of the ele- 
ments Nos, l.and2 as stated above would be 
ordinarily fatal to any claim of permanency 
on the theory of lost grant. 

. Absence of the 8rd and the 4th elements 
usually would raise difficulties in the way 
of raising the presumption, but may not be 
decisive if there aré.other circumstances in 
aid of the presumption. , - 

In the case now before us, both the 
Courts have agreed in holding that the 
origin of the tenancy was not unknown and 
no evidence was adduced to prove its 
terms, 

. improve thé position of the tenant because, 
a tenant must know under what terms he 
holds the land of his lessor. At the time, 


when the building was first constructed, the, 


tenancy was one, in which no presumption 


in favour of the tenancy existed and the, 


tenancy in the absence of proof of any defi- 
nite terms of permanency, would be at 
best, one from yearto year. On this ground 
alone, we think that the presumption of 
permanency raised by the lower Appellate 
Court, is . erroneous, 


Maharam v. Telamuddin (18) is distin- 


guishable. Upon the findings of the lower 


MANGAL PATHAK V. MESAR SINGH. 


Absence of written lease, cannot. 


and the case of 


` [85 1. C. 1925] 


Appellate Court ït appears to us that 
there, were rio substantial pucca built- 
ings on the land as understood in the cases 
in which the presumption has been sustain- 
ed and some of which I have already dis- 
cussed, In the circumstances of this case ` 
wedo not think the inference ofpermanency 
isjustifable. The result is that the judg- 


.ment and decree of the lower Appellate 


Court 
Munsif 
Courts. . 
- Greaves, J.—I agree. . 
Z. K, ` Appeal allowed. 


is set aside and those of the 
are restored, with costs in all 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 7 
: or 1922. . 

. December 21,1992. . i 
Present:—Justice Sir B. K. Mullick, Krt., and ` 
Mr. Justice Kulwant Sahay. 
MANGAL PATHAK AND QTHERS— 
DECREE-HOLDERS—AÀ PPELLANTS 
YA versus : 
MESAR SINGH ANDOTHERS— 


J UDGMENT-DEBTORS— RESPONDENTS. 

Execution of decree—Decree allowing interest only 
on costs—Siay of execution—Security bond reciting 
payment of interest on principal amount—Decree whe-' 
ther varied—Decree-holder, whether entitled to interest 
on principal amBunti. "a 

-A decree was passed in favour of the appellant for 

damages and costs and in the decree interest was 
allowed-only in respect of costs. An appeal was pre- 
ferred against the decree by the respondents, and, in 
order to obtain a stay of execution during the pend- 
ency of the appeal, the respondents executed a 
security bond which recited- the, fact that interest 
was payable upon the sum allowed for damages also, 
but there was no specific agreement to pay interest 
upon this sum nor was there any recital of the rate 
of interest. The appeal was eventually dismissed., 
In execution of the decree: ioe ; 
- Held, that the Appellate Court by dismissing the 
appeal affirmed the decree of the Trial Court and 
that the only decree which could*be executed was 
that decree which had not in any way been modified 
by the terms of the security bond, and that the 
appellant was, therefore, not entitled to .recover any 
interest upon the principal amount mentioned in the 
decree. [p. 111, col. 2.]. e . 

Appeal from an order of the Subordinate. - 
Judge, Third Court of Gaya, dated the 9th. 
July 1921. : 

Mr. S. N. Ray for Mr. J. P. Sinha, for 
the Appellants. 

Messrs. B. N, Mitte? and B. K, Sinha, for 


the Respondents, n 
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JUDGMENT. ; 

Mullick, J.—The paper-book in this 
case does not contain the necessary papers 
'and we: have been considerably incon- 
venienced by the omission of the appellants 
in this respect. . ; : 
~ On reference to the original records we 
find that on the 27th February 1917 a decrée 
was made in- favour of the appellants for 
Rs. 2,715-6-0 damages and Rs. 1,647-12-4 on 
account of costs: - Although it is now con- 
tended that. the decree allowed interest 
both on principal and costs, it is quite clear 
on a reference to-the decree that the 
direction of the Court was that interest was 
to be paid only upon costs. Then the 
defendants appealed ‘against the decree. 
While the appeal was pending, the decree- 
holders proceeded to execute and the judg- 
ment-debtors filed an application before 
the Appeal Court asking for stay of execu- 
tion and agreed, it is alleged by the appel- 
' lants, to pay not only :the amount of 
damages due up to that: date but also 
interest and thereby to modify the original 
decree; The Appeal Court allowed stay 
upon the judgment-debtor's executing the 
necessary secürity bond and paying 
Rs. 1,699-2-6 in cash. The security bond 
in its earlier portion states that they were 
liable to pay interest both upon the princi- 
pal sum and the costs, but in the concluding 
portion it is stated that the security is 
being given for Rs. 2,854-11-3 on account of 
the mesne profits only. Sy oe 

However, that may be, it is contended 
now before us that there was a clear admis- 
sion in the security bond that the judg- 
ment-debtors were liable to pay interest 
upon the principal money. .The Appeal 
Court finally dismissed the appeal, and 
the question now is, whether in the execu- 
tion, which is now proceeding, the decree- 
holders are entitled to interest not- only 
upon the costs but also upon the principal. 
The Subordinate Judge has held that upon 
aconstruction ofe the decree, the claim of 
the decree-holders is not tenable, and 


the present appeal is filed against bis ' 


order, 


It is quite clear that there was no specifie: ` 


agreement in the security bond to pay in- 


` terest.. upon principal, nor is there any: 


.recital of the rate of interest; so that on 
that ground alone this appeal must fail. 


But even if it were admitted that there was, 


an agreement to pay, inferest at the rate 
of 6 per cent. the question is whether that 


. NARINJAN SINGH v. 


KiRPAL SINGH, ji 


agreement can be enforced in execution of 
ihe.decree.' ^ s 

Reliance is placed upon Sreeshteedhur 
Shaha v. Woomeshnath Roy (1) and Laksh- 
mana v. Sukiya Bai (2). In both these 
cases an” application was made by* the 
judgment-debtor -at the execution «stage 
Jor the stay of the sale and in the presence 
of the Court the judgment-debtor agreed 
fo pay interest upon the decretal sum. It 
was held that the Court's order allowing. 
the prayer was in effect an amendment of 
the decree by consent and was operative. 
But in the present case the difficulty is that 
the agreement, if any to pay interest was 
made not in the Execution Court but in the 
Appeal Court and that notwithstanding any 
arrangement that may have been arrived 
at between the parties with the consent of 
the Court, the Court eventually by dis- 
missing.the appeal before it affirmed the 
original decree; and, therefore, the decree 
that now stands between the parties is not 
the decree amended by the alleged consent 
but the originaldecree in which no pro- 
vision is made for the paymeistof interest 
upon the principal. 

Inthese cireumstances the Subordinate 
Judge wasright and the appeal must be 
dismissed with costs. 

Kulwant Sahay, dJ.—lagree. 

Z, K. Appeal dismissed. 


(1) 5 W. R. Mis, 1. 
(2) 7 M. 400; 2 Ind. Dec. (N. 8.) B42, 


LAHORE HIGH COURT. 
First Cryin APPEAL No. 533 or 1923. 

: March 25, 1924. é 
Present-—Mr. Justice Abdul Raoo$ 
and Mr. Justice Harrison. 
NARINJAN SINGH AND OTHEgS— 

"S PLAIÉRTIFFS—APPELLANTS 
` : versus 
KIRPAL SINGH—DEFENDANT— 

: AM RESPONDENT. . 

: Civil Procedure Code (Act V of 1008), s, 92-~-Intercsi 
dn irust—Suit in respect of place of worship--Wor- 
shippers, whether competent to sue. . 

In the case of a temple or a, mosque, persons en. 
titled to &ttend there for purposes of worship are 
beneficiaries, and must, as such, be held'to possess a 
sufficient interest to support a suit under s. 92 of 
the C. P.O. - ` 

Ramachandra Aiyar v. Parameswaran Unni, 50, 
Ind. Cas. 693; 42 M. 360; 36 M.L. J. 396; 25° M, 
E T. 304; 9 L, W. 492; (1919) M. W. N. 370, refer- 
red to. 
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First appeal from the m of-tlie: "Addi 4 
`. tionülsDistrict J wdge, Gujranwala; dated’ ‘the 
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o eMésersiRam:Chand Minchandd-andiig iti. 
NatlocBhandari toi the? Respondent. odi xci 


LdUDGMEN'T:-Ib-thedity'ofe WaZira2 
bad there las iashdkaimsatey ‘knowitt atio 
dharmsüla, "ai*:BhairuADnaslia Sighs Ag 

. ` cording: tothe mplaintUthis : sbistitution ist 
. meait fonr ipurposestof charity: tor the public; 
réligions. purposes tànd:publie utility; There 
issy jagüiogrant of “alot .Rs:3,500:spur' 
anhuni thadewby sheuGovernthent forthe: 
Imaintendnod oft’ ‘the. ddkaimisatws Cand? the 
upkeaps mnthereofuüi wRecitatidné m9.6fS C tlre 
- GranthaSahib \isiiearriédeon there ‘rand: 
serihogd atés vdeliverédi by : #Sikb spr Hests.! 
Way farers fan dii visitors jofqall ^éastistiatidt 
creadsiarelfed therelandsa langarlisl maire 
tained fort this punpose.: “Kit pal? 'Singhleis! 
itsispreseritizmhant) 8 "The: laintifis;: Béver 
inymumbetapplisd forper ission tobrimp: 
ahanitt.for the@removal:ofi Kirpal Singhiand’ 
the appointment of a newimuhumnt and also! 
forsthésfranting ote nsclieme: for the>future 
mahagementcofithe dhanrmsala;i Permission’: 
was granted to them byyMro Alan Mitchell; 
CollectorsoGuijranttalgaidndi Sheitkhijpura 
. DistrietssziOn5the strength of this sanetión 

. the present suit: was instituted. by therplaint- 
iffs, five of whom, : namely, -Narinjan Singh, 
Mahan Singh, Ishar Singh, Bhagat Singh 
and Tirath Singh, are- residents of Gujran- 
wala town.  Parshotam Singh and Lila 
Ram reside at Wazirabad itself. They 
describes repak a8 Bs agr Bikhsand;sinto that 
they cati. the other “members, -9f the, Sikh 
ae tie Pen eneficiai ps under the 
wa ag.8 AT „ê title to. maintain 
the ean D dat. her, defendant 
is leading Bae UIS ly es samandering 
the incofne. of, kb Property and 
neglecting the esr the ARAS R AG 

-The defendant.. denied, yah the allegations 
made against him, and. ‘pleaded © that the 





dharmsala end: thè “property, attached: to it ' 


i being. - his: «private: property: and not : wakf; 
the plaintiffs as membéré'of^the Sikh com- 
munity Were! io’ entitled 7 Oo maintain! the 
NIE wak: fit her, pleaded :.that-in:, any; 
caset the. plaintiffs haqrnotrsuch: ur in- 
‘the property as is contemplated ‘by. s? 2 
of uie-€ “Pu CHa’ that, Bier d 
n logus: Yandi tésmairifain the suit an the: 
sanction granted to them by the Collector: 
was illegal. The following issues were 
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frarhed iby "nis Git distent to "the 
pleadings ¢ OFTHE? parties“ EUH " 

"f Ts th Sanction gate "By. ANG Gu 
‘lector’ Tiders - igaz Teri Pe EE "hvalid"uHd. 
ultra vires because the -plaintifs "Bhve no 
interest? rene property i] in iit) Aw Hecke, 
it net trust: property? ui : Süd Do ABH) Didi 

i49) TS, "poft: (thé Cdhiibvnisulds i igi, diputer 
cliàritàble'ór religious rast though: itista 
religióüs aud à i charitable institütip A! Ojo 

(BR she defendat- holds’ të holah wi 
aging sübjéGt 
tothe: jutisdiction of a Civi] Coifas regarde 
that property tedtenw Juro 3 edi lo soits Ex D 
-^(4) she, défendait the tunasan of tie! 
trtistee? of: fie liaentsala in Euit $ punbinion 

(5) EE bel is ANE ADA Ser amit Ftmistedi dig 
héufifit4ó continue ‘that offive erat 
his ini ngrél! habitss misiardgerient andy , 
capacity: Spee soi man rego sequi. 

- NG) tA re! 'pliin ineo pireelutledtri adenine 
defendant's status öf ojagirdart decise" Kel 
has' been! holding “the! pfóparty5'a8 His per? 
sonal jagi for moré thai twenty Eara eiL 

(y Is: ‘thes suit mb maldtainahle für thè, 
readoribsstabed ini ithe su] lepièntaryi “ples” - 
fled vb the? delsiidant 1 ti! tle E mus 
1929129 nm 6d gu dd y- VUE 

»(8yT'à-xvhàt senti "m d jaré sh: 5 lait 
ifffentitledi?neu: 1H tal task ung ol allei 

VO thei questiori whethieralt fip plaitimér 
had suficient “interest! ithe: institution: 0}. 
entitle them (itu'nidintain the “suit the: Court 
held that only, Parsholdin Singha" thé a 
chánt.^óf'Wazirabadj was: qualified to" Trad: 
tai'thé suit» BAS Ao'Tálà Ranti doubt was: 
expressed asi to i whether We! Was a: /Sikhzat? 
allo: The vother: five: ‘Plaittifis not? rob 
residents ‘of ‘Wazitabad iére:tield not ae 135 
fied tosa: TA sisi '02:of-tlie-O» PcOr réquites 
that at least itwo:perbóris-diavingtan/iftterest: 
in-tlie trust: andtlhavingt obtained: thie? cons 
seht of the! Collector’ máy. üinbtitute'a suit ‘ot! 
tliisi mature kk disiiissed: the). siit: 
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the. defendant The findings on the Time ni > 
ingissues- being unnecessary 3ieedimotiháve . 
"been:recorded::tPhe: learned! J vd go-arrived? 
atithe following conclusion toivards:thé: end: 
of diéjidgment: weh a ater dd do fatto 
VENT aiit eer tainly: of! opini that Kirpal: 
Singhyi. whose! debased Ucharactér ‘Oritidiffer 
ence: to'the: welfar'e:io€ the ndhêmr mak has! 
become aibyword, ‘isi not »by4 bulyomeans! : à 
fit person to hold the postion of mahant ok. 


. 
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. , & suit- under 
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: ‘the ‘dharmsala of Bhai Abnasha Singh. Tt 
is unfortunate that the plaint has been found 
to be legally defective so that no action can 
be ‘taken on it against the defendant. But 
I donot see why executive action cannot be ` 
taken for suspension of the jagir so long as 
Kirpal Singh persists in clinging to “the 
office of mahani. Finding on. Issue No. 1 
that the: sanction of the Collector is invalid 


NIRANJAN: sinèn v. Xinban sikt. 


and the plaint defective i in consequence, I. 


dismiss the plaintiff's suit." 

Against the decree of the Court Below 
the present appeal has been preferred. The 
question, which we have to decide, is whe- 
ther at least the six of the plaintiffs, namely, 
Narinjan Singh, Mahan Singh, Ishar Singh, 
Bhagat Singh; Tirath Singh-and Parshotam 
Singh, who .are admittedly Sikhs and as 
such beneficiaries under the trust, can main- 
tain. the suit. The learned Judge ‘of the 
Court below has relied on the decision -of 
the majority of the LN in the case of 
Ramachandra | Atyar 
Unni (1) in support of ie view 


and Trotter, JJ., ‘that .“‘ Interest’ under s. 
92 of the Code denotes an interest which is 
substantial and not sentimental or remote: 
it-must be a present and substantial and 
not a remote and fictitious or purely illusory 
interest.” Those learned Judges were of 


opinion that a mere right of.worship did: 


not create sufficient interest to support a 
suit of the nature contemplated by s. 92 . 
of the.O. P. C. Abdul Rahim, J., on the 
other hand held that "In. the case of 
a templeora mosque, persons entitled to . 
attend there for purposes of worship -are 
béneficiaries and must as such be held to 
possess a sufficient ^ interest to' support 
s. 92 of the C. P. C." 
The case had originally come for decision 
before the Hon'ble Sir John Wallis, Kt., 
Ohief Justice, and Mr. Justice Kumara- ' 
swami Sastri. Those learned J udges having 


differed, an '&ippeal was preferred under the . 
Letters Patent which came for disposal be- ` 


fore Abdul Rahim, Oldfield and Trotter JJ. 
'. Mr, Justice “Abdul Rahim agreed with the 
opinion expressed by Mr. J ustice Kumara- 
swami Bastri and held that the suit was 
maintainable. The view - taken by’ Mr. 
Justice Abdul Rahim finds support from the 
‘decisions of the Calcutta, Allahabad and 
Bombay High Courts. Those decisions are 


` Parameswaran . 
taken by. 
him. It was held in that case by Oldfield 


<» 


. quoted and fully discussed in the judg- . 


Oss. 693; 42 M: 360; 36 M. L. J. 390; 
304; 9 L. W, 492; casi) M, W, N., 370, 
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ments of Mr. Justice. Abdul Rahim and 
Mr. Justice Kumaráswami Sastri. It will 


serve no useful purpose to go over the 
. same grounds in our judgmetit, as we en- 
tirely "i agree in everything that lras been 
stated by these two learned Judges. This 
being so, We must hold that the decision of 
the learned J udge of the Court below on the 
preliminary point is wrong. 


Having regard tothe fact that the re- 
maining issues in the case have also been 
disposed of by the Court below a question 
arises as -to what order should be passed by 
.us-in this appeal; Order XLI, r, 23 of the 
C. P. C., provides that: "Where the Court 
from whose decree an appeal is preferred 
has disposed of the suit upon a preliminary 
point and the decree is reversed in appeal, 
the Appellate Court may, if it thinks fit, by 
order remand the case." "There is no doubt 
ihat the suit-has been disposed of on a 
preliminary point and, therefore, it may be 
remanded under the above-mentioned rule. 
Then .the question ' arises whether we 
should remand the case or whether we should 
' deal with it ourselves. -It will, however, be 
necessary-in this case to appoint a new 
mahant if'the present incumbent of the 
office is found to be unfit and:to frame a 
scheme for the future management of the 
institution. It will be necessary to take 
‘further evidence for this purpose. We also 
take into consideration that the findings 
on the other issues were not material for 
the passing of the decree which has been 
passed by the Court below. 


We accordingly accept the appeal and 
setting aside the decree of the lower Court, 
remand the case under O. XLI, r. 23 of the 
C. P. C. with the direction that it be placed 
on its original number in the register of 
pending suits and be disposed of according 
to law. Opsts will abide the result. 


K. 8. D. Appeal accepted, 
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ALLAHABAD HIGH COURT. < 
Crvir, Revision No. 74 or 1924. 
July 23, 1924. 
Present:—Mr. Justice Boys. . . 
Firm JANKI DAS-GOBIND RAM— 
PETITIONER * 
versus 

Tus SECRETARY or STATE ror INDIA 
in COUNCIL THROUGH tHe COLLECTOR 
or AGRA AND ANoTHER-—OPPOSITE PARTIES: 

Railways Act (IX of 1890), ss. 72, 76—Goods con- 
signed under Risk Note, Form «B" Duty of Railway 
Company-—Delay in deliver y—Deviation from route— 
Deterioration—-Burden of proof. 

When a contract is entered into, the parties must be 
held to be bound by the ordinary meaning of the 
words’ used, where the words are not proved to be 
used in some special sense. [p. 115, col. 1.) 

1f goods consigned toa Railway Company for earri- 
age have deteriorated by failure of the Company to 
deliver at the proper time, and that failure is due in 
its turn to failure of the Company to use ordinary 
prudence, the Company is, in the absences of a special 
contract, responsible for the deterioration. [p. 114, col, 
2. 


Under s, 76 of the Railways Aot it is sufficient for 
a plaintiff ina suit to 1ccover damages for déteriora- 
tion of goods delivered toa Railway Company for 
carriage, apart from any special contract, to prové the 
deterioration ; the burden of proof is not on him to 
show how it was caused. [ibid.] 

A carrier is bound to carry the goods ' by the 
ordinary route by which he professes to carry, and is, 
therefore, liable for damages for delay caused by 
unnecessary deviation from that route. [p. 118, col. 1.) 

Where goods are consigned under Risk Note, Form 
^B" the Railway Company is protected by the terms 
ofthe contract contained in the note only so longas 
itcarries the goods along the route which is ex- 
pressly orimpliedly indicated in the note, and in 
taking the goods off the ordinary route the Oompany 
goes outside the terms of the contract and cannot found 
a claim for exemption on the terms of the contract. 
[p. 116, col. 1.] 

London and North-Western Railway Co. v. Neilson, 
(1922) 2 A. C. 263; 91 L. J. K. B. 680; 127 L. T. 469; 66 
S. J. 502; 33 T. L. R. 653; (1922) W. N. 162, relied on. 

Ram Kishun Ram v. North Western Railway, 77 
Ind. Ces. 1020; 20 A. L. J. 973; (1923) A. I. R. (A.) 122, 
‘distinguished. 


Civil xevision from an order of the Judge - 


of the Court of Small Causes st Agra, dated 
the 20th December, 1923. 

Mr. S. K. Dar and Dr. K. N. Katju, for 
the Applicant. 

Messrs, L. M. Banerji and Ladli Prasad 
Zutshi, for the Opposite Parties. 

JUDGMENT.—This case raises an im- 
portant question as to the rights afid liabi- 
lities of the publie and of the Railways 
when. goods are despatched under an 
owner's Risk.Note, Form B. Some timber was 
despatched on June 18th from Nimtolla 
station on the Hastern Bengal Railway to 
the Jumna Bridge Station at Agra for. 
delivery to the ‘plaintiff. Two Railways 
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were concerned, but it is agreed that for 
the purposes of this case they may be 
treated as one Company. Ishall, therefore, 
speak of "the Company." The usual period 
of transit would be about eight days and 
there is no question as to what the route 
should have been, i.e., there is no sugges- 
tion of ordinarily alternative routes. The 
goods were in fact sent by the Railway 
Company to Jubbulpore where by some fur- 
ther mistake they where delivered there to 
the Military Authorities. On the 18th of 
September the timber was traced to Jubbul- 


pur, recovered by the Company and re-book- : 


ed to Jumna Bridge. On the 25th of Sep- 
tember, it was delivered to the plaintiff 
after a Railway Officer had assessed the 


damage at Rs. 350-6-0. The Company, how- 


ever, refused to pay anything on the ground 
that the goods had been despatched under. 
an "owners Risk-Note,” Form B. The 
plaintiff thereupon sued the Company alleg- 
ing loss due to delay and deterioration in 
consequence of the negligence and careless- 
ness of the Company. . 

The responsibility of the Company is 
governed by the Railways Act, IX of 
1890, s. 72. That section, subject to any 
provisions of the Act, imposes on the Com- 
pany the responsibility of a, bailee under 
ss. 151, 152 and 161 of the Contract Act, 
IX of 1872. Under s. 151 of the Con- 
tract Act the Company is bound to take 
such care of the goods as.a man of ordi- 


nary prudence would take-of his own goods, 


If it has taken that care, s. 152 lays down 


- that it is not, in the absence of a special 
‘contract, responsible for deterioration; and 


under s. 161 if, by default of the Company, 
the goods are not delivered at the proper 
time the Company is responsible for de- 
terioration. So faras responsibility is re- 
gulated by s. 72 of the Railways Act, the 


Common Law of England and the Carriers : 


Act (III of 1865) are inappligable. 
If then. the goods have deteriorated by 
failure of the Company to deliver at the 


proper time and that failure is due in its” 


turn to failure of the Company to usé 
ordinary prudence, the Company is, in the 


„absence of a special contract, responsible. - 
Under s. 76 it is sufficient for the plaint- 


iff, apart at any rate from any special con- 


tract to prove the deterioration; the burden : 


of proof is not an him to show how it 
was caused. 

Here there ‘is a special contract, 
owner s Risk Note. 


the 
It is not a special con- 
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tract within the meaning of s. 152 of the | 


Contract Act, for it is not a contract increas- 
ing the responsibility of the Company and 
saddling it with responsibility even though 
it has used the due care required by s. 151. 
It is a contract purporting to limit its res- 
ponsibility under ss. 151 and 161, such an 
agreement as is referred to in. s. 72 (2) of 
the Railways Act. The important words 
‘of the Risk-Note are: - 

“Whereas the consignment......... 25:18 
charged ata special reduced rate............ 
I, the undersigned, do ‘in consideration of 


such lower charge, agree and undertake: 


to hold............... Railway Administration 
LON A over whose Railways...............the 
said goods may be carried in transit from 
Nimtolla Station to Jumna Bridge Station 
harmless and free from all responsibility 
for any loss, damage, destruction or deterio- 
ration of or damage to, the said consign- 
. ment, from any cause whatever except ‘for 
the loss............-- due to wilful neglect 
ieee weeny or to theft.........before, during and 
after transit over the said Railway lines.” 

No question of loss due to wilful neglect 
or theft has been raised before me. “The 
plaintiff contends that this Form B did not 
exempt the Company from liability - for 

" damage- suffered owing to his goods being 
. Sent, not from Nimtolla to Jumna Bridge 
by the ordinary route but from Nimtolla to 
Jubbulpur, a place off the ogdinary route, 
and thence later to Jumna Bridge. It is 


not. contended by the defendant Company ' 


that Jubbülpur is on the ordinary route 


.or, that ik could possibly be considered to" 


"be on an alternative route; but simply that 
the Form B absolves them provided they 
delivered the goods eventually at Jumna 
Bridge. This defence was accepted by the 
learned Judge ofthe Court of Small Causes 
and the plaintiff has come to this Court in 
revision. 

I will deal evith the daka first as it pre- 
senis itself to me independently of author- 
ity. The issue seems -to me to ‘be really 

` simple When a contract is entered into, 
the parties must respectively be held to be 
bound. by the ordinary meaning of the 
words where the words are not proved to.be 
used in'some special sense. 

For the Company it i$ contended that if 
they at some time or otber eventually got. 
these goods. from Nimtolla .to Jumna 
‘Bridge, irrespective of where they went in 
the course of their journey or how long 
they took, the Company i is vepres 
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“reference to "transit" 
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To establish this defence the Company 
must show not only that this is the con- 
struction which they themselves put and 
which they intended should be put Ry con- 
signors on the Risk-Note, but they must 
further establish that it is the reasonable 
construction which any ordinaryintelligent 
person acquainted with the English langu- 
age must put uponit. As it appeared to 
me when reading this Risk-Note for the 
first time no one could fail to understand 
by it that the consignor's agreement to 
make no claim for certain cases of damage 
was limited by the understanding that he 
was holding the Company free from res- 
ponsibility “while taking his goods from 
. Nimtolla to Jumna Bridge by the ordinary 
route. The words of the Risk-Note could 
‘never to my mind be reasonably held to 
raise in the mind of an ordinary person any 
idea that his goods might be carried half 
round the world by the act of the Railway 
and that he would have ho claim for 
damage suffered provided that the goods 
eventually arrived at their destination. 
The words are plain "over whose Railways 
eres erin the said goods may be carried in 
transit, from Nimtolla Station to Jumna 
Bridge." There is one ordinary tran. 
sit route from Nimtolla to Jumna Bridgé 
and notan infinite variety of routes spread 


-all over India as the Company would have 


it. The words that I have just quoted are 
followed lafer by. the words "before, during 
and after transit," J should not have con- 
sidered it necessary to mention this second 
but that my atten- 
tion was invited to it, though I was unable 
to appreciate the exact argument that it 


. was intended to found thereon. There is no 


question, here of any damage b&fore the 
transit began or after it was completed, 


‘It is clear that the words ‘ "transit" can only 


have the same meaning that it has when 


' used eaxlier in the note and that the phrase 


“during transit” can only mean during 
transit on “the route expressly or impliedly 
indicated”, to quote the phrase used by 
Lord Atkinson (page 273) in the case 
Londpn and North-Western Railway Co. v. 
Neilson (1) to which I shall later refer. 
Here there is no question of damage dur- 
ing transit on such route. The damage 
resulted from departure from the route 
expressly or at least impliedly indicated, . 


- (1) (1922) 2 A. C. 263; 91 L, J. K. B. 680; 127 L. T. 


469; 66 S. J. 502; 38 É L. m 653; (1922) M. W. N, 


Lis 
Apart altogether. from authority, I am of 
` opinion - that in taking the goods off the 
ordinary ronte, the Company went outside 
the terms of thecontract and eannot found 
a clai for exemption on the terms of 
` that contract, I should have no hesitatión 
- in ‘setting aside the order of the Court of 
' Small Causes and returning the case for 
decision of the other issues that arise. 

"I will now turn to the authorities. The 
learned Judge of the Small Causes Court 
held the Company exempted from res- 
ponsibility by ‘the Risk-Note, holding that 
' “the facts in this case are on all fours 
with those of Ram Kishun Ram v. Norih 
Western Railway (2).” It is true that the 
facts were much’ the same in that case, 
though there was in fact no wrongful 
l handing over-of the goods to a third party 
"between the. 
such as occurred in the present case, which 
- jn itself might. differentiate the case.’ A 
'.'Suit was brought against the Railway Com- 
pany because “of damages suffered owing 
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of the Bombay High Court held: "It seems 


. obvious that the contract was to carry the 


goods by the nearest route”. By taking the 


. goods by another route the Company “went 
outside the terms of the contract and could 
“no longer rely on the protection afforded 


des patch and the delivery. 


to certain goods despatched from Umballa - 


. to Ballia havi ing: been careléssly carried 
: by mistake to Bally. The learned Judges 


before whom the case cümein this Court 


decided against the plaintiff. If the point 
which is now before me had heen decided 
I should, of course, be bound by the de- 
' cision unless I réferred the .present case. 
' They did not; however, decide the point, 
It does not even appear that 
‘raised before them. It is true that it was 
said: 
‘the N.-W. Railway Company would. only 
be responsible in the event of the loss of 
the. consignment anga dents vata due to wilful 
negleet". 
that the only. point which, so far as appears 
from the judgment, was argued was that 
"deterioration" -was not the ame ag-" loss". 
In other words the judgment only dealt with 
the second portion of this Risk-Note which 


makes the: Company liable for theloss of a, 


consignment due to wilful neglect or theft. 

On the other hand, the point now before 
me was definitely raised and decided in 
a Bombay case, Vali Mahomed Hamad Y, 
G.I. P. Railway Co., (3. That case "does 
not appear to have been referred tó in 
-the Allahabad case; probably ' it had not 
ther been published. The learned Judges 


NO 77 Ind. Cas. 1020; 20 A. L. J. 973; (1923) A. I. R. 
122. 


; ^ 6 7 Ind. Cas. 366; 46 B. 830; 24 Bom. L. R; 316; 
(AT L R (B) 74 . 


“Under the terms: of that Risk-Note, 


But the very next words show. 


it was | 


~ 


by the Risk-Note so as to be absolved from - 
liability for the loss which occurred”. The 


case for the plaintiff before me is, ‘if 


possible, even more clear, for it cannot even 
be suggested that Jubbulpur was on an 
alternative route. 

The only other case to which it will be 
nécessary to refer, but one of very great im- 
portance, is that of London and’ North-. 
Western Railway Co. v. Neilson (1) a deci- 
sion of the House of Lords. In that case 
the House of Lords upheld an, order of 
the Court of Appeal (Neilson v. London 


-and Norti.Western-Railway Co. (4)] afirm- 


4 


"Company desired ' 


ing an order of the Divisional Court 
[ Neilson. v. London and -North-Western 
Railway Co., (5), which reversed a judg- ` 
ment of the County Court given in favour 
of the defendant Railway. "On behalf-of 
the defendant Cómpany, here an endeavour 
has been made to distinguish that case 
from the present. It is, therefore, neces- . 


-sary to state the facts of it in some detail. 
- Examined > carefully I. believe it will be: 


found to be wholly applicable. A Theatrical 
to move: with their 
belongings, 'ncluding their theatrical cos- 
tumes, from Llandudno to Bolton. The 
ordinary route, as was admitted, would be: 
via Manchester. For the benefit of Theat- 
rical Companies. there existed. a special ` 
form of Risk-Note. Under ordinary circum- 
stances Neilson’s Company, having more 
than ten tickets,. were entitled to have 
their property placed i in à sealed van which 
would travel along with -tlíém attached 
io their passenger train. Had the contract 
remainéd at this, it is clear there would’ 
have been no shadow of floubt that there 
was an expressly agreed route for the lug- 


gage:to travel, i. e. “the route along which 


the passenger ‘train would travel. I hold - 
that in the case “before me there is also 
a clearly agreed route, but if those had . 
been the only facts in Nezlsom's case (1) the 

point. would not have even been arguable. ` 
It.was on the ground thatinNeilson'scase (1), 


- the passenger rouje was expressly indicat-- 


ed that it was argued om behalf of the 


Railway here that that case was distingu- 


8 


ES B. 192; 91 L; J. K. B. 266. 
1921) 3 K. B, 213; 90 L. J, K. B. 1196. 
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ishable, but thab is not-so, `I "have quoted 
above the ordinary Theatrical Company con- 


tract, but in the-case of Neilson’s Theat- . 


rical Company there was a specific varia- 
tion of the ordinary contract made with 
such ‘Theatrical Companies. 
Neilson was informed before-hand by the 
Railway Company that it was impossible 


to send the van along with the passenger . 


train in which the. Theatrical Company 
would travel further than Manchester and 
that thence it would be forwarded later 
and would arrive at Bolton “probably” in 
time for their theatrical performance. It 


Neilson's case (1) the special condition of the 
ordinary theatrical Risk-Note (that the goods 
should travel with the passengers) only 
affected the route from Llandudno to 
Manchester and that from Manchester to 
. Bolton that condition did not apply, and 
so. far as this second portion of the route 
was concerned upon which the trouble 
arose the conditions were identical with 
those in the present case. 
quoted the portion of the conditions special- 
ly relating to Theatrical Companies in order 
to show that-those special conditions do 
not in the particular circumstances of 
Neilson’s contract’ differentiate that case 
from ‘the present. The remaining con- 
ditions were those of the ordinary owner's 
Risk-Note. The terms of the English Risk- 
Note in Neilson’s case, (1) will be found in 
the judgment of Lord Buckmaster at pagas 
235* and 268*, A comparison will shox that 
the English Note differs from the Form 
B in this case in only two particulars. In 
the English Note the words “in transit” 
only occur and are not followed by the 
names of the statiois of despatch and 
destination. 
in the Indian. Risk-Note, if. it makes any 
difference af all, makes the case stronger 
against the defendant Railway here. 
other point of difference’ is that there do 
- nof occur in the English Note the words 
' "before, during and after transit". Ihave 
already noted that. these words do not 
-add anything to the meaning of the word 
"transit". . 

Now briefly what happened in Neilson's 
case (1) was this. The van accompanied the 
‘passenger train as agreed as far as Man- 
chester. It was there cut: off as agreed. 
Jt should have followed later to Bolton but 
by some accident .the ‘label on the van had 

“become detached. Owing to this accident 
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` the luggage. 
The plaintiff . 


is, therefore, important to appreciate that in : 


I have only’ 


The insertion of those names. 


The . 
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and .the -further careless reading of a 
telegram by a Railway servant the latter 
‘did not know what to do with the van. 
He, therefore, opened it and.took out all 
f Some members of the Theat- 
rical Company knowing that their luggage 
was- to proceed in a sealed van had not 
taken the trouble to relabel their* own 
articles with the result that some had no 
labels and some had old labels. The articles 


with no labels the Railway servants placed 
in the Manchester Exchange St&tion Cloak 


Room and those whieh had labels he.sent 
to various towns. whose names were borne 
on the labels. The result of course was 
that the Theatrical Company did not get 


' their costumes in time for their performance ` 


and sued the Railway for damages, It 
may be noted that in Neilson’ scase (1) an 
endeavour was made: by: the plaintiff to 
show wilful negleet but this was held not 
to be established &paze 276*), It would, in 
fact, be very difficult to establish. 

The House of Lords, upholding the two 
lower Courts, held that the Railway Com- 
pany was liable. Lord Buckmaster (page 
268%). said : "A . 

“The exemption is from liability during 
the “ transit”, and when once the goods 
are ‘diverted from that route the protection 
ends”, and again (page 269)*: “ If the route 
bs abandoned, whether it was due to over- 
sight, ignorance, accident or design, equal- 
ly the agreed transit is departed from, 
and the privileges the carrier enjoys by 
eontract during that transit cease". 

In quotiig the English Note Lord Buck- 
master put the words "the transit" in ita- 
lies; abd the above qoutatious make it 
perfectly clear that the breach of contract 
referred to was not in the breaking open 


-ofthe van nor in the failure to send the 
‘luggage in Company with the passgngers 


from Manchester to Bolton, a condition of 
the contract which had been specifically 
waived by agteement.between thé parties, 
but in sending the goods off the ordinary 
route. ‘That is what has happened in the 
resent case. , 
Lord Atkinson said (page 273*) se The 
special' provision absolving the Railway 
must be held “to refer to the subject mat- 
ter of the contract and of that alone—name- 
ly, the carriage of the goods from the point 


of departure to the destination named, 
by the route expressly. or impliedly indicat- 
ed”. - And again “Ag goon as the cgrrier 


deliberately’ deviates from the stipulated 


< 
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signor never agreed that they should be 
carried, and where he (the carrier) by his 
special contract never agreed that he would 


. carry*them. So far from performiug the 


duty tq which the special protective provi- 


- sion applies, he abandons the attempt to 


` this question of "transit", 


perform if-ceases to act in accordance with 
it, in fact violates it". 


It may’ be dncidentally. noted ‘that Lord: 


Sumner, J. held (page 277*)^that even. 
taking the goods out of the sealed van and 
storing them in the eloak-room of a station 
on the agreed route was a bréach of the 
contract to take them by the agreed route. 

“Neither on the findings nor on the printed 
contract did the route from Llandudno to 
Bolton run through the Manchester Ex: 
ehange Cloak-Room." With how much more 
force would this apply to actually po 
ing the goods to some third party, . in 
this case to the Military. Authorities in 
Jubbulpur, and leaving them with them 
for weeks. But even without this element 
thé case against the Railway is clear. On 
we find further 
in Halsbury's Lawsof England, Volume IV 
"Qarriers" (page 7). “A carrier isbound to 


'earry by his usual and customary route and 


must not deviate therefrom unnecessarily"; 
and (at page 14) "the carrier is bound to 


carry the goods by the ordinary route by . 


which he professes to carry, and is, there- 


‘fore, liable for damages for delay caused by - 


unnecessary deviation from that route", 
I hold that in fact there is no ambiguity 
about Form B on the only. point which I 


' have to decide; but if there were such am- 


biguity itis certain that it is not the de- 
fendant company who could avail them- 


gelves of it; and it could be said as was said ` 


in Ne#lson’s case (1) by Lord Buckmaster at 
page 269* (in reference tothe use of the word 
“misconveyance” in the English Note): 
“Were the appellants’ contention accepted 
it would amount, as Counsel were compel- 
led to concede, to reading the clause as 
one providing that the Company should not 
be. liable fof loss or damage for any cause 
other than wilful negligence on the part of 
their servants I decline to give to 
eonfused phrases in such a contract a 


meaning which an ordinary man would-be , 


slow to realise". 

Lush,.J., in the Divisional Court Neilson 
v. Landon and Noi th Western Railway Co., 
(5) commented "A - enjeng may well 
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consent to bear the ‘risk of loss or delay . 
while his goods are being carried a speci- ' 
fied distance of say twenty miles, but it is 
quite another thing to ask him to bear that 
risk while his goods are being carried a 
distance of perhaps five hundred miles 
through some mistake on the | part of the 
Railway Company's servants". 

No further authority is required for the 
well established proposition that limitation 
of the liablity of the Company, if they wish 
to plead it, must be in precise terms. 

“The result is that in my opinion the route 
by which-the timber was. to travel was 

“expressly indicated”, at the very. least 

“impliedly indicated”, by the terms of the . 
contract to be the ordinary route from 
Nimtola to Jumna Bridge and that in 
taking the goods off.that route the Company 
violated the contract and are not exempted 
by the owner's Risk-Note from liability. I, 
therefore, set aside the decree of the Court 
of Small Causes: with costs on the higher 
scale against the defendant on this appli- 
cation in revision and return the case to 
the Court of Small Causes for the decision 
ofthe remaining points in issue. 


Z. K. Application allowed, 


LAHORE HIGH COURT. 
First CIVIL MA No. 1559 or 192]. 
May 3, 1924. i 
Present:—Mr, J ustice Scott-Smith and 
Mr. Justice Fforde. - 
* JHANDOO MAL-JAGAN NATH— 
PLAINTIFFS— À PPELLANTS 


versus > 
PHUL CHAND-FATEH CHAND— 
. DEFENDANTS—RESFORDENTS. 

Contract Act (IX of 1872), s. 89—Repudiation by 
one party, how long ,subsists—Anticipatory breach— 
Intention. 

A repudiation of-a contract must be deemed sub- 
sisting until it is withdrawn, and, until withdrawn, 
the other party to the contract is entitled at any 
time before the date for performance to accept it. 
[p. 120, col. 1.] 

Anticipatory breach of a contract is a matter of 
intention and the intention of one party to break the 
contract must be acted upon by the other party 
a the.contract can be put an end to: [p. 121, col. 


British and. Beningtons Limited v. North. Western: 
Cacher. Tea Co., (1923) A. C. 48; na J. K. B. 62; 128. 


2 „L: T. 422; 28 Com. Cas. 265, followed, 


Bradley Y. Newsum Sons é Co, (isis) A, O, 6 at 


“1851. O. 1925] ` 
pp. 51, 54; 88L.J.K.B, 35; 119 Li T. 238; 24 Com. 
vee 1; 14 Asp. M. C. 340; 34 T. L. R. 613, referred 


First appeal from a decreé of the Senior. 
Subordinate Judge, Delhi, dated the 30th 


March 1921... | A 
Mr. Sardha Ram, for the Appellants, - 
Bakhshi Tek Chand and Mr, M. L. Puri, for 


the Respondents. : 


: JUDGMENT. : 

Fforde, J.—This is an appeal from a 
‘decree of the Senior Subordinate Judge 
of Delhi ‘dismissing the plaintiffs’ suit 
brought for damages for non-delivery - of 

goods, S2 
By a contract entered into in the month 
` of December, 1916, the plaintiffs agreed to 
buy and the defendants to sell 50 cases of 
white shirting of the office of Messrs. R. J. 
Wood and Co., the goods to be of the ship- 
ments of May 1917 to October 1917 or June 
.1917to November 1917. The actual terms 
of the contract are not material to the ques- 
tion which we have to decide, and, therefore, 


it is not necessary to refer to them in 
detail It is admitted now by both parties 
that a valid and binding contract was 


entered into between them on the date in 
question, and the first question to be decided 


is whether that contract was put an end to. 


before the arrival of the time fixed for per- 
formance. -The attitude of the parties to 
the contract is shown by the correspondence . 
which passed between them from the 28th 
of April to the 10th of July. On the 28th 
of April the defendants (the sellers) wrote 
tothe plaintiffs (the buyers) that the goods 
in question would have to be shiped in 
bales instead of in cases. To’ this -the 
plaintiffs replied that they refused to agree 
to this change, ‘and stated that if the goods 
were not shipped in cases they would cancel 
the contract. To this the defendants re- 
plied that it was impossible to send. the 
goods otherwise than in bales, asthe British 
Government had prohibited the import of 
wood and tin for India on account of the 
scarcity of these materials. -On the lst of 
May the plaintiffs wrote two letters, in the 
first of which they stated that as they had 
not received the acceptance for the goods 
(meaning the acceptance by Messrs. R. J. 
Wood and Co), the contract had been can- 
celled. In their second letter of the same 
date the plaintiffs referred to the defend- 
ants’ letter of the 30th of April in the follow- 
ing terms:— i 

- We beg to say that we donot agree 
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with your view ‘and we have already 


. cancelled the goods. and confirm it again, 


which kindly “take note once for all and 
oblige.” . - 
'. To thése two letters defendants replied on 


~ the same date, objecting to the cancellation 


of the contract and suggesting that the 
plaintiffs were raising futile objections in 


`= order to evade their obligations owing to 


the fact that the price óf the goods had 
fallen in the market. - The correspondence 
continued on these lines the plaintiffs repu- 
diating. the contract.on various pretexts 
and the defendants refusing to accept such 
repudiation. On the 19th of May the plaint- 
iffs wrote the following letter to the defend- 
ants;— ^ 

,"With reference- to your letter of date, 
we beg to say that the. goods in question 
has (sic!) already been cancelled and we have 
written you so often that itis unnecessary to 
repeat it again.” 

To this the defendants replied on the 21st 
of May, refusing to admit the plaintiffs’ 
right.to cancel the contract and insisting . 
upon theirliability to take delivery in ac-. 
cordance with its terms. No further corres- 
pondence took place between the parties 
until the 10th of July 1917 when the 
defendants wrote to the plaintiffs as, 


“Please note that we accept yours of the 
19th of May 1917." 

To this letter no answer appears on the 
record before us, but it is admitted by 
Counsel on both sides that the plaintiffs wrote 


_aletteron the 19th of July which reads as 


follows: — 

` “With reference to your letter of the 10th 
instant, we beg to say that we are quite 
surprised to note the contents contained in 
your letter. We do notknow how xou now 
cancel the goods for which kindly refer to 
your letter of the 21st of May wth us. So 
please nole fhat you are bound to give us 
goods on arrival, and the same cannot 
be cancelled which note once forall and 
oblige.” : 

Now it is quite clear from the correspond- 
ence, and from the evidence onthe record, 
that fom Aprilto July the 19th, the plaint- 
iffshad definitely and, unequivocally 1e- 
fused to-be bound by their contract, and 
had expressed an unallerable determination 
not to take delivery of the goods in question. 
On the 4th of May they had written «to say 
that they had cancelled the goods, and pro- 
tested against any further correspondence 


Ey 80. 
, on the subject. -On the llth they again 
"wrote stating that the contract was can- 


célled: and on the 19th they reiterated their ` 


.fepudiation, ‘referring to their previous 


letter of the 4th.and llth and pointing | 


out that it was unnecessary to again repeate 


that the contract must be regarded as can-. 


celled. In view of this correspondence and, 
the evidence, on the record, I am satisfied 
that up to the 19th of July there was a 
continuing repudiation by the plaintiffs of 
the entire contract. Up to ‘that date they 
had said in terms: “The contract between 
usisat an end. Under no circumstances 
will we take delivery of the goods, "l'hisis 
our unalterable determination. Nothing 
that you say can change our minds, and it 
is quite futile of you to continue to "write to 
us protesting: against our attitude." The 
defendants on the other hand had been 
protesting against this repudiation of« the 
contract by the plaintiffs up to the 21st of 
"May. To their letter ,of that date there 
was no reply, and, having: regard to the 
` plaintiffs’ previous letters, the defendànts 
"were entitled to regard the i ignoring of this 
letter as a refusal to continue a correspond- 
ence which could have no effect upon the 
plaintiffs often expressed view that the 
*contract was at an end. ‘A repudiation ex- 
pressed as. in the present case, must be 
deemed subsisting until it. is withdrawn, 
and until withdrawn the other party to the 
contract is entitled at any time before the 
date for performance tosay: “Asit is ob- 
vious that nothing will make you change 
your mind and accept delivery of the goods 
when thé .time comes, I will now accept 
your repudiation.” This is what the de- 


fendants did. . Finding on the 10th of July ` 


that there was no withdrawal by the plaint- 
iffs of the attituded which -they had taken 
up, the, defendants notified them on that 
date that*they would acquiesce in the 


cancellation of the contract, as insisted 


i Mes by the plaintiffs’ letter of the 19th of 


1 S ink it clear from the evidence that - 


there has beeh an anticipatory breach of 
the contract by the plaintiffs, which gave 
the defendants a right to treat the coatract 
as having been. wrongfully terminated, and 
tosue if they thought fit for damages for 
such breach. The defendants did not 
desire to sue for damages but were content 
to treat the contract as cancelled. It is 
quite clear on the authorities. that. "antici- 
patory breac "—ihat is to say; a breach of 
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the contract before -time has arrived for. 
performance—is a matter of intention; and _ 


-I have-no doubt whatsoever that the defend- . 


ants’ intention up to the 10th of July was 
to perform their legal obligations; and I. 
am equally satisfied that u p to that time at 
least.the intention of the plaintiffs was not 
to perform theirs, Mr. Sardha Ram for the 


` plaintiffs now says that, the reasons given ` 


by his clients for challenging the validity of: 
the contract were purely dishonest.’ He. 
says that they were not sincere, in the 
grounds which they put forward for repu- 
diating the contract... He states in other 
words, that the agreement to deliver the 
goódsin question in bales was a substantial 
compliance with the sellers’ obligations, 
and that the buyers’ insistence upon the 
goods being supplied in cases was merely . 
for the purpose of enabling them to get 
out of a bargain whichjt was not in their 
interest to perform. .He now contends . 
that although his clients persistently -repu- 
diated the contract on purely dishonest’ 
grounds, they are entitled at any time’ be- 
fore the date fixed. for completion to change ' 
their position, to withdraw their repudia- 
tion, and to insist upon the contract being 
performed in its entirety. He argues, quite 
rightly, that although the repudiation had 
the effect of an anticipator y breach, yet the 
contract could not be put an end to prior 
‘to the date fixed for completion unless and 
until the sellers accepted the repudiation 
and elected to treat the contract as termi- 
nated; and he contends that the letters of 
the plaintiffs up to and including the 
letter of the 19th of May, constituted an 
offer to cancel, and that until there was an 
acceptance of such offer the contract must 
be deemed to be subsisting. He further 
says that the reply of the ‘defendants on. 
the 21st of May was a refusal of the offer 
to terminate, that that definitely put an 
end to the offer, and that from and after 
the 21st of May until the 10th of July 
both parties must be deemed to be ready 
and willing to carry out their legal obli- 
gations, and that the defendants' letter of 
the 10th July amounted to an offer from- 
them to terminate the contraet, which the 
i e refused by their réply of the 19th 

uly 

There is no doubt that if, upon the- fügt, 
the parties up io the 10th of July must 
be regarded as being ready and willing to 
perform their obligations, the contract must. 
be deemed to have been SAE at. “that. 


s 
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date ; but I do not think it possible to take 


sucha -view on the facts, and I am satisfied . 


that the plaintiffs did not alter their atti- 
tude of repudiation until.some days after 
they had received the defendants' letter of 


the 10th of July definitely accepting’ such. 


repudiation. : 

Anticipatory :breach, as Lord Sumner 
pointed out in British and Beningtons Lid. 
v. North Western Cachar Tea Co. (1)is a 
matter of intention, and there is, also, no 
doubt that the intention of one party 
to break the-contract must be acted upon 
by the other party before the contract can 
be put an end to. j 

The law on the subject has been very 
clearly stated by Lord Wrenbury in Brad- 
ley v. Newsum Sons’ & Co. (2). After dealing 
with the various modes in which a contract 
may be determined, he says: “Thirdly, if 
the one party to the contract, by words or 


— 


by conduct, expresses to the other party an- 


intention not to perform his obligation 
under the contract when the time arrives 
for its performance, the latter may say, ‘T 
take you at your word; I accept your repu- 
diation of your promise, and will sue you 
for breach.’ Thisis really no addition to, 
but a-particular applicationof, the principle 
first above stated. The first party has, in 
fact, made an offer. This offer is: ‘Iam 
not going to perform the contract. I offer 
to end it here and now, and toaccept the 
consequences of ending -it, those conse- 
quences, asI know, being that you can sue 
me for damages for my refusal.” The other 
may accept or may decline that offer. If.he 
accepts, then by consensus the contract is 
determined, but witha right to damages 
against the party who has refused to per- 
form.” n : 

„And: further in: the same judgment he 
expresses himself as follows:— . 

“In order to make clear what my view is 
of the law applicable to such a case I must 
say something*f what is commonly called 
‘anticipatory breach’ of contract. My Lords, 
the expression is, I think, unfortunate. In 


Hochster v. Dela Tour (3), the leading case 


„upon this subject, Lord Campbell made 


(1) (1923) A. O.'48; 92 L. J. K. B. 62; 123 L. T. 
422; 28 Com. Cas. 265. 


(2) (1919) A. C. 16 at'pp. 51, 54; 88 L. J. K. B.. 
35; 119 L. T. 238;.24 Com. Cas. 1; 14 Asp. M. C. 340; 
34T. L. R. 613. © 


(3) (1853) 2 E. & B? 078; 22 L. J. Q. B. 455; 17 


1; 95 R. R, 747. 


Jur. 972; 1 W. R. 469; 118 E. R, 922; 22 L. T. (0.8) 
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ho use of the expression in his judgment. 
Itis used.severaltimes by Lord Esher in 
Johnstone v. Milling (4), but not by either 
of his colleagues, The words used are, of 
course, inmaterial unless they lead, in 
course of time, to an erroneous impression. 
There can -be no breach of an obligation 
in anticipation. Itis no breach *not to do 
an act at a time when its performance is 
not yet contractually due. If, there be a 
contract to do an act at a future time, and 
the promisor, before that time arrives, says 
that when the time does arrive he will not 
do it, he is repudiating his promise which 
binds him in the present, but is in no de- 
fault in not doing an act which is only to 
be done in the future. He is recalling or 
repudiating his promise, and that is wrong- 
ful. His breach isa breach of a presently 
binding promise, not an anticipatory breach 
of an act to be done in the future. To 
take Bowen L. J.’s words in Johnstone v. 
Milling (4) it is ‘a wrongful renunciation of 
the contractual relation into which he has 
entered.’ It isthe third case which I put 
above. The result is that the other party 


‘to the contract has an option either to 


ignore the repudiation or to avail'himself of 
it. Ifhe does the latter itis still by con- 
sensus -of. the parties, and not by some 
superior force, that the contract is deter- 
mined, I cannot see that the doctrine of 
whatis generally called ‘anticipatory breach’ 
lends any support to the contention of the 
respondents in this case. If is no authority 
for the proposition that anything other than 
the intention of the contracting parties can 
either tie or untie the bonds of a contract,” 

In Ripley v. M. Cluve (5) it was held that 
if an expression of intention to break a 
contract remains unretracted when the times 
arrives for the other party 10 perfoem his 
part of the bargain, this fact will dispense 
with such performance; and I thank it logi- 
cally follow$ from this, that so long as the 
expression of intention remains unretracted 
the other party may at any time prior to 
the date fixed for performance acquiesce 
in the repudiation and by so doing termi- 
nate the contract. The gist of these princi- 
ples of English Law laid down in the autho- 
rities which I have cited, and in a number 


. of other cases which have been referred to 


at the Bar, amongst which may be men- 


(4) (1886) 16 Q. B. D. 460; 55 L. J. Q. 162,54 L. T 
629; 34 W.R. 238; 50 J. P. 694. 


(5) (1849) 4 Ex, 345; 18 L. J. Ex, 419; 154 E. R. 


: 1245; 80 R. R. 593, 
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tioned Frost v: Knight (6), Johnstone v. Máll-. 
ing (4) and Michael v. Hart & Co. (7) [affirm- 
ed in. the House of Lords on the facts, Hart 
& Co v, Michael (8)] appears to (be embodied 
ins. 39 of the Indian Contract Act, which 
provides that when a party to a contract 
has refused to perform, or disabled hiihself. 
from performing, his promise in its entirety, 
the promisee may put an end tothe con- 
tract, unless be has signified, by words or 
conduct, his acquiescence in its continu- 
ance. There is no doubt thatin the present 
case there was a distinct and unequivocal 
refusal by the plaintiffs to perform their 
contract in its entirety, and there is no 
doubt that so long as‘the defendanis were 
cohtinuing. to urge or demand compliance 
with the contract it could not be said to 
have been terminated ; but it seems equally 
clear- that when the defendants, finding 
that the plaintiffs"attitude was unalterable, ' 
decided to acquiesce init, and communicat- 
ed such aequiescence to the plaintiffs, the. 
contract between the parties was put an end 
to. It seems to me that it would be absurd 
to hold that a party repudiating may at any - 
time'up to the date fixed for performance 
withdraw ‘such repudiation, provided it 
has not been accepted; butthat the other 
eparty, who has been urging compliance, 
may not change his mind “when he sees 
the futility of continuing to protest, and 
consent to such repudiation. It is not as 
though the plaintiffs had made one definite 
offer to put an end to the contract and that 
offer had been definitely rejected. That is 
the position which Mr. Sardha- Ram asks 
us to assume existed in the present case, 
No doubt if a buyer says toa seller: “Will 
you agree to cancel this contract between 
us?" and the seller replies “No, I insist 
upon ite, performance " that is a definite re- 
fusal leaving the contractual rights between 
the parties unaffected. I have,no doubt in 
. such a case the seller could “not several 

months ‘afterwards cancel the.contract by 
` merely writing to the buyer and saying “I 
noy accept the offer to terminate which you 
made and which I refused." A communi- 
cation by the seller of that kind and under 
those circumstances, would amount to a 
new offer to terminate coming from him, 


(0) (1872) 7 Ex. 111; 41 L. J. Ex. 78; 26 L. T. 77: 

20 W. R. 471. l ; 

(T) (1902) 1 K. B. 482; 71 L. J. K. B. 235; 50 W, R. 
54, ; 


308; 86 L. T. 478; 18 T. L, R. 254 
` (8) (1904) 89 L. T. 422, . 


. 
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and would réquire acceptance by the other ' 
side before the contract .could be put an_ 
end to, but inthe present case the buyer 
has not merely offered to cancel a contract, 
but has definitely expressed an unalterable ' 
resolve to refuse to perform it. It seems 
to me perfectly reasonable that the seller, 
after making every effort to induce the 
buyer to change his mind and finding such 
efforts to be in vain, may turn round and | 
say “Very well, as I see-it is hopeless try- 
ing to persuade you to carry out your 
obligations, I will accept your repudia- 
tion.” ` 


Mr. Tek Chand for the defendants has 


raised an alternatiye defence tò the action. 
He argues thåt as the supply ofthe goods 


-in cases was a material term of the con- 


tract, and as the contract in that form be- 
came impossible of performance owing to 
the action of the Government in prohibit- 
ing : the export of cases, the defendants 
were absolved from performance. He relies 
upon the second paragraph ofs. 56 of the, 
Contract Act which provides that a con- 
tract to doan act. which, after the contract 
is made, becomes impossible, or, by reason y 
of some event which the promisor could. 

not prevent, aaa bêcomes void when 

the act becomes impossible or unlawful. Mr. 
Tek Chand's argument is that thé contract 
to supply the goods in cases became impos- 
sible after the contraet was made by reason 
of the Government's prohibition, and that, 
therefore, the contract itself became void 
as soon as this event—that is to say, the 
prohibition by the Government—came into 
existence. He points out that the plaint- 
ifa themselves repeatedly declared: that 
delivery in cases was an essential condition 
of the contract, and that unless the goods 
were so delivered the plaintiffs would not. 
accept them. It is admitted that at the 
time fixed by the contraet for delivery the 
Government prohibition wag still in force, 
and that, accordingly, at that time the con- 
tract was voided by the terms of s. 56 of 
the Contract Act. : : 


In view, however, of the conelusion which 
I have arrived’ at upon the facts of this case 


- which is in agreement withthe findings of 
- fact of the Trial Court, 3 
-parties by consent terminated the contract - 


namely, that the 


on the 10th of July, 1917, Ido not think . 

it necessary to decfde ;Mr. Tek Chand’s ` 

second point. $ Dl 
Agreeing as I do with the findings of the- 


[85 T. C. 1925] 
Trial Judge, lam of opinion that this appeal 


should -be dismissed with costs. 
Scott-Smith, J.—1 concur. 


K. 8. D. " Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No. 103 
i or 1922, 
g July 29, 1924. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 


SHIB CHANDRA TALUKDAR AND OTHERS - 


—PLAINTIFFS—/À PPELLANTS 


. versus T 
LAKHI PRIYA GUHA. AND OTHERS— 
DEEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11, Exp. IV 
—Matter which ought to have been raised—Test—Suit 
for reni-—Ex parte decree—Subsequent — suit- Res 
judicata—Statute, estoppel against. x 

The decision in a previous suit for rent, whether 
ex parte or inter partes, operates as res judicata in a 
subsequent suit for rent, even for a different period, 
if it decides any question which arises in the suit or 


SAIB OHANDRA v; LARHI PRIYA GUHA,- 


. if it omits to decide any question which ought to’ 


` have been decided if objections were taken by a party. 
“[p. 125, col. 2.] 

Hiranmoy Kumar Saha v. Ramjan Ali Dewan, 29 
. Ind. Cas. 694; 20 C. W. N. 48; 43 OC. 170, followed. 

Jamadar Singh v. Serazuddin Ahamad: Chaudhuri, 
35 C. 979; 8C. L. J. 82; 12 O. W. N. 862, referted to. 

Kailash Mondul v. Baroda Sundari Dasi, 24 O, 
711; 1 0..W. N. 565; 12 Ind. Dec. (x. 8.) 1143, dissented 
from. 

When a matter which ought to have been raised 
was not raised, it.must be taken to be a matter which 
also ought to or must have been heard and finally 
decided in the previous suit. [p. 125, col. 1.] 

One of the tests for determining whethera question 
Should be regarded as one that ought to have been 
raised in the previous suit is whether by raising the 
question the decree which was passed in the previous 
suit could have been defeated, varied or in any way 
affected. [p. 124, col. 1.] 

There can be no estoppel against a Statute and 
what is illegal in law cannot be legalised by opera- 
tion of the doctrine of res judicata. |p. 124, col. 2] | 

Appeal against a decree of the Subordi- 
nate Judge, Bakargunj, dated the 9th 
August 1921, modifying that of the Munsif, 
Seventh Court, at Barisal, dated the 31st 
May, 1920. i : 

-Babus Brajendra Nath. Chatterjee and 
Ramgati Sarkar, for the Appellants, 

Babus Gunada Charan Sen, Biraj Mohan 
Majumdar and Nilkanto Ghose, for the 


Respondents. f 

JUDGMENT. 
. Suhrawardy, J.—The plaintiffs-ap- 
- pellants brought a suit against.the defend- 
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‘ants for arrears.of rent for the years 1321 
to 1324 on the basis of a pottah dated the 
3rd Sraban 1301. The -property in respect 
of whichrent was claimed. consisted of 26 
kittas ‘oflands. Defendants Nos. 3 and 4 
only appeared and contended inter alia that 
they held a separate 4 annas hissya* in the 


"25 kittas and paid rent to the plaintiffs ac- 


cording to their share. They further 
denied their ‘liability for the entire rent 
and claimed that a decree {n- respect of 


_their 4 annas share should be passed against 


them. The learned Munsif before whom 
the suit was brought gave a decree to the 
plaintiffs overruling all the objections of 
the defendants. The Subordinate Judge of 
Backergunj on appeal found against the 
plaintiffs on some points. He first, found 
that the pottah- created a tenure not ofa 


: composite holding but of several kittas of 


which the land was comprised. He next 
found that there was Kharij of the 4 annas 
hissya of defendants Nos. 3 to 9 and that 
they were not liable for the entire rent. 
As a result of his findings he passed a 
decree to the effect that one-fourth of the 
claim should be decreed against defendants 
Nos. 3 to 9 and the remaining three-fourths 


. against defendants Nos. 1, 2 and 10 to 12. 


The plaintifs have appealed and it is 
contended on their behalf that the view o 
thelearned Judge on the construction of 
the pottah and his finding that the dakhilas 
produced by the defendants prove a divi- 
sion of the tenancy with the consent ard 
knowledge of the landlords are not correct. 

With regard to the second point, we are 
of opinion that it is concluded by the find- 
ings of fact arrived at by the Subordinate 
Judge. He has considered the entire evi- 
dence, oral and documentary, and come 1o 
the conclusión that it satisfactorily proves 
that the landlords recognised the separate 
tenancy of the contending defendants in 
respect of the 4 annas hissya of the pro- 
perty. ` . 

But the appellants have raised a point of 
some nicety in connection with the ques- 
tion of res judicata. It appears that the 
plaintiffs or their predecessors obtained two 
ex parte rent decrees against the defendants 
oneifi 1903 and the other in 1914. These 
deerees were joint decrees against all the de- 
fendants in respect of the entire rent. It is 
argued as a result of these decrees, that 
the defendants are estopped from «setting 
up the case of a separate tenancy. I have 
considered this matter carefully and I am 


/ tions have come up for 


194: 
` of opinion that this contention. ought to 
` prevail. It.appears that in the suit of 1914 
these defendants did- enter appearance 
but were absent on the day the case was 
heard and it was decided ex parte. «|. have 


looked into the plaint in that suit and it 
appears that the claim of the plaintiffs was 


in respect ef the entire rent, and the first. 


prayer in: the plaint: was that a decree 
might be passed for the amount claimed 
against the defendants. A decree was ac- 
cordingly passed. We are not aware as to 


what plea the defendants raised in that. 


case, but in the present suit- they maintain 
that they are entitled to object to a joint 
decree on the ground that their tenancies 


are separate from those of the other defend- 


ants. The question that really arises is as 
to how far the ex parte- decrees would 
operate as res judicata as regards the pre- 
gent contention of the defendants., It is 
maintained by them that the question of 
separate tenancy. was not a question which 
might and ought to have been raised in 
the previous suit within the meaning of 
Explanation IV of s. 11, C. P. C. In my 
judgment it is a question which should 
have been raised in defence in the previous 
. guit. It is difficult to lay down hard and fast 
gules as to what questions should be re- 
gaidel as questions that ought to have 
been raised in the previous ‘suit. But 
there are several tests which have been 
applied from time to time when such ques- 
decisions. One 
of the tests is whether .by raising the ques- 
tion the decree which was passed in the 
previous suit could--have been defeated, 
. varied or in any way affected. If the ques- 
tion is of such a nature, it must bé deemed 
to be a question which ought.to have been 
raised ip the previous suit. Reliance has 
been placed by the respondents on the case 
of Madhusydan Shaha.Mundul v. Brae (1). 
in that.case, which was decided by a Full 
Court, it-was held that.a mere statement of 
an alleged rate of rent in the plaint ina 
rent suit in which an ex parte decree has 
been obtained is- not a statement: as. to 
which it must be held that it raised an 
issue between the parties within the mean- 
'ingofs. 13of the old O. P. C. The grond of 
that decision is that if the plaintif claims 
a certain amount as representing the rent 
. which is due to him and in the plaint gives 
an aceount of the amount claimed accord- 


(1) 16 ©, 300; 8 Ind, Dec, (x, 8) 197 (F. B)... 


: BHIB CHANDRA V, LAKHI PRIYA GUHA, 


res judicata. 
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ing to certain rate of rent and in the prayer 


claims a decree for the amount claimed ‘by 


him, the ex parte decree should not operate 
as res judicata with regard to the rate of 
rent unless there isa direct issue on the 
point and there is a distinct prayer for a 
declaration of the rate of rent. One of the 


"reasons assigned for the view taken by the 


Court is that the plaintiff may be entitled 
to the amount claimed on account even 
though the rate of the rent claimed by him 
be not correct. I’ do not think-that that 
case has any bearing on the present ques- 
tion. Hit has any, it is in favour-of the 
appellants. It lays down that if it is pray- 


"ed in the plaint that a certain right on 


which the suit is brought is to be: declared 
in favour of the plaintiff that may create 
Inthe previous rent suits the 
prayer in the plaints was that a deeree for 
the rent claimed may be passed against the 
defendants which means thata joint decree 


may he passed against all the defendants . 


and the decree passed gave effect to that 


“prayer. - ; 


The case which is next relied upon is 
the case of Woomesh Chandra Maaitra v. 
Barada Das Maitra (2). 


It was held that in a subsequent case it is 
open to the defendant to object to the 


amount of rent claimed on the ground that 


it included illegal cesses. That case may 
be supported*on the well-known principle 
that there can be no estoppel against a 
Statute and what is illegal in law cannot be 
legalised by operation of the doctrine of 
res judicata. Though some observations 
in that case aré quite general, the ratio of 
that decision is the finding that the illegal 
cesses were never made part of the rent. 
The learned Judges rely upon the decision 
of Mr. Justice Banerjee in the case of 
Kailash Mondul v. Baroda Sundari Dasi 
(3), which issaid to hold that the subject- 
matter of two rent suits for different periods 
being different, the law of ves judicata will 
not apply. By the expression “the subject- 


matter of the two suits being different,” I. 


understand it was meant that. the rent 
claimed for two different period: must be 
taken’ to be two different matters. In the 
ease of Kailash Mondul v.' Baroda Sundari 
Dasi (3), the plaintiff had obtained a 


(2) 28 0. 17. - _¢ 
2 24 ©. 711; 10."W. N. 585; 12 Ind. Deo. (N. s) 
1143, à 


| | In that case in ' 
the previous suit rent. was decreed at a 
-certain rate which included illegal cesses. 
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decree for rent against the defendant 
who had raised various pleas but not 
ilie plea which he raised in the second 
case, namely, that the plaintiff was a 
benamidar. The learned Chief Justice (Sir 
_ Francis Maclean) on these facts held that . 

the decision in the previous suit would not 
. operate’ as res judicata and one of the 
.grounds he gave was this :—'' It is possible 

that the matter he (the defendant) now 
desires to set up may not have heen within 

the knowledge of the defendant in 1878. 

Can we say then that he (the defendant) is 

debarred from ‘going into those matters 

now? I think not.” The learned Chief 

Justice further observed that the previous. 

proceedings’ were not placed before the 

Court and so the Court could not say whe- 

ther that point was raised in il or not. Mr. 

Justice Banerjee no doubt used certain ‘ex- 

pressions which are capable: of supporting 

the view that in rent suits the subject-matters 
. must ex necéssitate be different, 

able to agree in this view of the law if that 

case really expresses it. -If it is adopted, it 
: would mean that the principle of res judi- 
. cata can never apply torent suits because 
in all.rent suits: the period for which rent 
is claimed must be different—a view in 
confliet with aecepted conceptions of law.' 
This case, however, has been cited with dis- 
- approval in Jamadar Singh v. Serazuddin 
Ahamad Chaudhuri (4) In my opinion, 
ihe view taken in this case seems to be the 
correct interpretation ofs. 11, C. P. C. On 
another point Mr. Justice sBanerjee’s deci- 
Sion in the case of Kailash Mondul v. Baroda 
Sundari Dasi (3), has been dissented from 
by the Acting Chief Justice in the'case of 
Jamadar Singh v. Serazuddin Ahamad 
Chaudhwri (4). Mx. Justice Banerjee had 
put à too narrow construction upon: the 
words of. Explanation II to s. 13 of the 
old Code, to the effect that'a matter may 


be one: whieh might and’ ought to have 


been raised in the former suit; but if it ‘is 
not decided in that suit it would not operate 
as res judicata. I think that the correct view 


is that when a matter which ought to have 


been raised was not raised it must'be taken 
to bea, matter which also ought to or must 
have been heard and finally decided in the 
previous suit: Reference may also be made 


in this connection to the case of Hiranmoy | 


Kumar Saha v. Ramfan Ali Dewan (5). It 
-was held in that case that a decree for rent 


(29 fn 979; 8 C. L. J. 82; 12 C. W. N. 862. 
29 Ind, Cas, 694; 20 O. W. N. 48; 43 C. 170.- 


, 
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passed ex parte is not merely an item of 
evidence but is conclusive as to the rela- 
tionship between the parties. According to 
the dicfa in the-cases of Woomesh Chandra 
Maitra v... Bav oda Das Mattra (2) and 
Kailash’ Mondul v. Baroda Sundri Dasi 
(3), to which I have referred, the subject- 
matters of two different rent suits being 
different, the decision in the former suit 
will not operate as res judicata in the sub- 
sequent suit for any purpose with the re- 


‘sult that all the, points decided in the pre- 


vious case will be open for discussion 
in the subsequent case. But according to 
the decision in the case of Hiranmoy 
Kumar Saha v. Ramjan Alt Dewan (5), the 
question as to the relationship of landlord 
and tenantmusthe taken to bevesjudicatain 
the subsequent suit. It, therefore, follows 
that the decision in a previous suit for rent, 
whether ex parle or inter partes, operates 
as res’ judicata in a subsequent suit for 
rent, even for a different period, if it 
decides any question which arises in the 
suit or if-if omits to decide any question 
which ought to have been decided if objec- 
tions were taken.by a party. In this view 
I hold that the plea of res judicata ought 
to prevail and the defendants are estop ped 
from. now contending that they hold a 
separate tenancy under the plaintiffs. 

The result of the foregoing ‘conclusion is 
that this appeal succeeds, the decree of the 
lower Appellate Court is set aside and 
that of the Court of first instance restored 
with costs. 

` Duval, J.—I agree, but I would simply 
‘decide this appeal on the third point, 
namely, res judicata. Itappears to me that 
in the previous suits the appellants clearly 
brought the suits on the assumpéion that 
"all the defendants were jointly and several- 
ly liable for the whole rent. Before that, 
itis said, decording to the defendants, that 
the plaintiffs' predecessors admitted a se- 
parate 4-annas share as belonging to these 
two defendants. It is not necessary to 
decide whether this was so-or not if the 
ease is decided on the basis on which I 
would decide it, namely, on the question of 
res judicata. In the previous suits of 1903 
and 1914, as I have said, the plaintiffs made 
their claim against all the defendants j joint- 
ly and severally. These defendants did 
not appear at all in the first suit. “In the 
second suit they appeared but, put in no 
defence and then withdrew and if they 


. wished to set up the point they now urge, 


M6 A 
they could obviously have -done so and 
their not having done so under s.11, C. P. 
C. their claim to have that matterre-opened 
is barred by the principle -of res*judicata. 
I, therefore, agree with the order which my 
learned brother proposes to'pass. 

K. S.D.” Appeal allowed. 


LAHORE HIGH COURT. 
MiISCELLANEOUS First APPsAL No. 2599 
or 1923. 

March 31, 1924. ; 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Fforde. ' 
SRI RAM, LIQUIDATOR, NATIONAL WEAVING 
& Motor Works, DELHI —APPELLANT 
versus - h 3 
NUR MUHAMMAD— RESPONDENT. 

Companies Act (VII'of 1913), s. 235, scope of-—Con- 
tract of tenancy between Company and Director— 
Arrears of rent, whether recoverable. . 

Section 235 of the Companies Act is intended to 
provide a summary procedure for the recovery of 
money or property misapplied: or retained by a 
Director or other Officer of the Company or money or 
property which such Officer or Director has become 
liable for by misfeasance or breach of trust in rela- 
tion to the Company.. It is not in terms meant to be 
applied for the purpose of enforcing sums due under 
contracts between the Company and other persons, 
whether’ such persons happen to be Directors or not, 
“[p. 126, col, 2] . : 

In re: Kingston Cotton Mill Co. (No. 2), (1896) 2 Ch. 
279, referred to. : 4 

"Therefore, the provisions ofs. 235 of the Companies 


: Act cannot be invoked for the purpose of enforcing 


Company. [ibid] . 

Miscellaneous first appeal from an order 
of the District Judge, Delhi, dated the 1st 
September 1923; j : 

Mr. M. L. Puri, for the Appellant. 

Mr. Aaz Ahmad, for the Regpondent. 

JUDGMENT. 

Fforde, J.—The sole question to be 
determined in this appealis whether the 
provisions of s. 235 of the Indian Companies 
Act, apply to the circumstances of this par- 
ticular.case. The respondent admitted that 


payment for the arrears of rent due by a Director toa 


he was a Director of the Company which | 


is in the process of voluntary liquidation, 
the appellant being the liquidator. But it 
i8 also admitted that the contract of tenancy 
which he entered into with the Company 
in fespect of the premises in. question, 
was not entered into by him by virtue 
of his position as such Director, but that 


-he took these premises precisely as any 
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other private person unconnected with the 
Company could have taken them. The 
application in respect of which this appeal 
arises was an application by the liquidator 
to recover arrears of rent due on foot of 
this contract. The Court below has held 
that the' provisions of s. 235 cannot be 


` invoked for the purpose of enforcing pay- 


ment for the arrears of rent. With 
this finding I agree. The terms of s. 235 
show that that section is intended to provide 
asummary procedure for the recovery of 
money or property misapplied or retained 


` by a Director or other officer of the Com-' 


pany or money or property which such 
officer or Director has become liable: for 


. by misfeasance or breach of trust in relation - 


to the Company, It is not in terms meant 
to be applied for the purpose of enforc- 
ing sums due under contracts between the 
Company and other persons, whether such 
persons happen to be Directors or not. The 
operative part of the section makes this clear. 
The terms of it are as follows :— 

-“The Court may, on the application of 


‘the liquidator, or of any creditor or con- 


tributory, examine into the conduct of the 
promoter, director, manager, liquidator or 
officer, and compel him to re-pay or restore 
the money or property or any part thereof 
respectively with interest,” and so forth. 

This shows that the section may be in- 
voked for the purpose of compelling the 
persons enumerated in that section to re- 
pay or restore sums which have come into 
their hands by virtue of their position as 
there defined. I find it hard to see how 
a debt due by a Director to the Company 
upon foot of an ordinary contract, and 
which he has failed to pay, can be held 
to be money of the Company. A person clearly 
cannot be compelled to re-pay or restore 
money which he never received. The pre- 
sent application is brought to compel a 
former Director to pay monty for the Com- 
pany which is alleged to be due on a con- 
tract, not to re-pay or restore money which 
has come into his hands and which he 
refuses to account for. The scope of the 
section seems to be clearly defined in the 
judgment of. Lindley, L. J., In re Kingston 
Cotton Mill Co. (No. 2) (1). The material 
part of the judgment in question is. given at 
page 283 and is as follows :— 

“The object of that section (namely, s. 10 
of the Companies Winding up Act of 1890) 


(1) (1896) 2 Oh, 279, 


re$ 1. c: 1925) 


is the same as that ofs.165 of the Com- 
panies Act, 1862 (which is identical with 
s. 215, English Companies Act, and which 
"again is inthe same terms as s. 235, Indian 
Companies Act), which it has replaced. 


That object was to facilitate the récovery : 


by the liquidator of assets of a. Company 
improperly dealt with by its promoters; 
Directors or other -officers. - The section 
applies to breaches of trust and to mis- 

feasances by such persons. 
' thé section does not apply to all cases 
in which actions will lie by the Company 
for the reeovery of damages against the 
' persons named; it'is easy to imagine 
cases of breach .of contraect, trespasses, 
negligences, or other wrongs to which the 
section is inapplicable, and some such have 
been the subject of judicial decision ; but 
I am not aware of any authority to the 
effect that the section does not apply to 
the case of an officer who has committed 
a breach of his. duty to the Company, the 
` direct consequence of which has been a 
misapplication of its assets, for which he 
could be made responsible by an action at 
` Jaw or in equity." : Mi 


Lopes, L. J., expresses: much the same . 


view :— \ 
`- "The learned Judge in the Court below 
held that misfeasance covered any miscon- 
duct by an officer -of the Company as such 
for which such officer might lave been 
sued apart from the section.” In my judg- 
ment this is too wide. It would cover any 
act of negligence—any actionable wrong by 
‘an officer of a Company which did not 
_ involve ‘any misapplication of the assets 
of the Company. Theobject of this section 
of the Act is to enable the liquidator to 
. recover any ‘assets of the Company impro- 
perly dealt with by any officer of the Com- 
pany, and must be interpreted bearing that 
object in. view. It doubtless covers any 
breach of duty by an officer of the Company 
in his capacity of officer resulting in any 
improper misapplication of the assets or 
“property of the Company." - 
'" No authority has: been -cited by Mr. 
Mukand Lal Puri, who appears for the 
: liquidator, to show thats. 235 has ever been 
applied in a case like the present. 

For the reasons given above, I am of opin- 
jon that the present appeal must fail and 
should be dismissed with costs. 

Scott-Smith J.—I agree.. : ! 

LK K.S.D > 
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lagree that - 


Appeal dismissed. ` 
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CALCUTTA HIGH COURT. 
‘APPEAL FROM APPELLATE DECREE No. 946 
. or 1922. 
. August 13, 1924. i 
. Present:—Justice Sir Ewart Greaves, Kr. 
and Mr. Justice Chakravarti. : 
NIBARAN CHANDRA ROY AND OTHERS 
—DEFENDANTS—APPELLANTS 


` versus 
: NABIN CHANDRA ROY AND orsuggs— 
: PLAINTIFFS— RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885 — Cu- 
arer landlord— Rent Hd 4 fy Sled 
A co-sharer landlord may, in the presence of the 
other co-sharers, who are incompetent to realise their 
rent, sue for his rent and recover it although there 
ve Paen no separate collection before. [p. 128, cols 


& 2] ; 

Nepal Ch i 4 
dbury, 8 C A Fe eM e add TRUM ROME 

Appeal against a decree of the Sub- 
ordinate Judge, Second. Court, Tipperah, 
dated the 19th January, 1922, modifying 
that of the Munsif, First Court, at Comilla, 
dated the 13th June, 1921. ' 
i apa Gopal Chandra Das, for the Appel- 
ants. . . 

Babu Bepin Chandra Bose, for the Re- 


spondents. 
JUDGMENT. 

: Chakravarti, J.—This is an appeal. 
by the defendants and arises out of suit 
brought by the four plaintiffs, the owners of 
an one-sixth share of a'taluqg. The other co- 
sharers were also joined as defendants and 
the plaintiffs prayed for- a decree for the 
entire rent in the presence of the other co- 
sharers. The defence of the defendants was 
that the suit so far as the entire rent was 
claimed was not maintainable because the 
plaintiffs’ co-sharers, the pro forma defend- 
ants in,the suit, were not registered in 
the landlord’s sherista and that se far as 
they are concerned ss. 15 and 16 of the 
Bengal Tenancy Act would be a bar to 
their claim? The next contention of the 
defendants: was that the rents for the years 
1323 and 1324 were barred because some 
of the co-sharer defendants were brought 
on the record at a time when the claim for 
rent for those two years would be barred. 
The Munsif gave effect to this contention 
and dismissed the suit. Before the learned 
Subordinate Judge the. plaintiffs in the 
presence of their’ co-sharers prayed for a 
decree to the extent of their one-sixth share 
only. Thé lower Appellate Court ha? given 
them a decree but has allowed costs to the 
plaintiffs in full on the full amount claim- 
ed. Against that. decree and judgment the 


3. 


D 
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` defendants have appealed and the learned 


. the owners'.of 


' the 


Vakil who appears for them has raised three 
points in support ofthe appeal. The first 
point ie that the plaintiffs ds owners of am 
one-sixth share were not entitled.to a decree 


` asthefe.was no separate collection of that 


sharé before the suit was brought. 'The 
second contention was that so-far as the 


^ rents for the years 1323 and 1324 were con- 


cerned they were barred by limitation and 
the third point is that the plaintiffs ought 
not to have obtained costs for the entire 
rents., 

As to the first point the learned Vakil 


relied upon the case of Nepal Chandra Ghose . 


v. Mohendra Nath, Roy Chowdhury (D. A 
reference to that case shows that in that 


* cass the suit for one-fourth share of the, 
. plaintiff was dismissed on the ground that 


the plaintiff im that suit claimed as an 


owner of the entire -16-annas share when: 9 


his interest was found to be 4 annas and that 
he wanted a decree to the extent of his 


. share although the other co-sharers owning 
the remaining 


12 annas share: were no 
parties to the suit and Sir Francis) Maclean 
points out at page 709 of the report: “It is 
argued that the plaintiff sued originally for 
whole 16-annas share, but is found 
entitled only to a 4-anna share of the rent, 
that his co-sharer landlords are not co- 
plaintiffs nor defendants, that. there is no 


-allegation . or proof of any arrangement 


between the landlords and the tenants that 
the tenants should pay each co-sharer his 
proportiondte share of the entire rent and 
tliat, in the: absence of any such arrange- 
ment, the suit is not maintainable.” Here 
the circumstances are somewhat peculiar. 
The plaintiffs have got their names regis- 
tered, in the. landlord’ s books." Therefore, 


‘go far as they are concerned they are not 
` barred py the provisions of ss. 


15 and 16 
‘of the Bengal Tenancy Act*but:so far as 
the five-sixth 
concerned their names are not so register- 
ed and, therefore, they are debarred from 
suing for rent. Under those circumstances 


.the plaintiffs. in the presence of those co- ` 


sharers should be entitled, after proving in 
the presence of their co- sharers that they 


are owners of the one-sixth Share.of the ` 


talug, to recover rent to the extent of their 
share. 


presence of the other co-sharers who’ are 


(D 31,0, 101, 
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share are, 


I can see no objection on principle l 
: -that a co-sharer landlord may not in the 
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incompetent to realise their rent sue for 
his rent and recover it although there had 


been no separate collection. before. 
not be denied that the co-sharers may at 


lt can- ` 


any time start separate collèction of their- 


rent without any reference to the tenants 
and that. when a suit is brought for a share 
of the rent making all the co-sharers parties 
and the. plaintiffs’ share in the property 


is established, I see no reason why the ` 


plaintiffs in a suit properly framed, should 
not get their shares of rent. In the present 
casé the denial of the plaintiffs’ right to 
recover their share of rent separately "would 
be a total denial of their right to recover 
their share of the rent. We think that this 
contention is noi tenable. 


The next contention is based on a mis- 
apprehensionthat so far as the owners of the 
one-sixth share were concered all the plaint- 
ifa were parties when the , suit 
originally brought. Therefore, so far as the 
one-sixth share- is concerned the claim. for 
no portiun of'the rent is barred. With 
regard. to the third contention, however; we 


for complaint. ‘The plaintiffs have succeed- 


ed to the extent of their one-sixth sliare 


and theré is no reason why the ordinary 
rule as to costs should not prevail and why 
the parties 
according to their success or otherwise, in 
the litigation. A 


The result, therefore, is' that the das 
the learned Subordinate Judge is modified 
as to costs and we direct that the plaint- 


below according to their success and ‘that 


, the defendants. do get costs to the extent | 
-of the dismissal of the plaintiffs’ claim. - 


was: 


should not get their costs 


P 


"think that the defendants have'a just-cause . 


-ffs do recover costs of the two Courts ` 


In the’ circumstances, we make no order" 


as.to costs in this appeal, . 
| Greaves, J.—I agree. E ; 


K. S. D. Deer "te modified 
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CALCUTTA HIGH COURT. 
"ORTSTNRE REVISIÓN No: 52T OF- 1924. 

August 14; 1924... PRSE 

Present: ATE E Sanderson, Kr., 

Chief Justice, and. Mr; Justice ‘Chotzner, 
:BUBBEH: ‘CHANDRA: GUPTA— ' 

“OGMPUKTNANT EE PETITIONE . 
Do Fera |, VENSUS, -~ 


ABDUL J ABBAR Acousso— Ormosrrs 


OF 


a E gg A 


Criminal Procedee TNA wee Y of 1898), ss. 250, . 


587-—-Order of compensation, when should be made— 
Defect, whether, curable. 

An order directing thé EN to pay compen- 
sation to the accused under. s, 250 oÈ the Cr. P. C. should 


pita 


Epid Maestrale. “Caleutta, dated the 


2nd June 1924. 
Babu Satindra Nath Mukerj jee, for ‘the 


Petitioner: - 
Babu Homai Nath Sarbadhikari, ‘for 
the: ‘Opposite Party. e 
| JUDGMENT. 


Sandersen; C; Ji—This isa Rule 


gianted:by:my learned brothers Mr. Justice .: 


-Newbotild and Mr. -Justice Mukerji -calling 
upon the- Chief'Presideney - Magistrate- 'and 
upon" the oppósite-party - Abdul Jabbàr to 
—ghow::cause why -the ordér. directing the 


'vpayment--of «Rs. 25: as. compensation. : to. 


„Abdul. Jabbar:should: not be.-set aside. on 


- the ¢round-that: the Magistrate*did not -pro-- 
i Lin compliance" with: ‘Si 250- of the Cr. . 
- pensation to such accused or to each or any 


"The Rule was obtained by the ‘complain- 

' ant." He-made acomplaint against Sheik 
-Xusufiand:Abdut Jabbar; 
Voffence:of simplé-hurt- had been. committed 
“by these two- accused» 
s" The-case:-was-heard by the acan a ‘Third 


"Presideney:. "Magistrate. and ‘after . hearing 


Pla 


some-witnesses’called- on-behalf-of-the-com~ 


~plainant, the-leatned.-Magistrate:discharged 
the-secorid. ‘aectséd;: Wiz r Abdul Jabbar on 
“-the:23rd, iof May: 1924. mete aud. 


: ‘The-vase/as far as. the first accused B Sheik ; 


Yüsifew as..concerned,-was adjourned..and 
“was” finally- disposed- 'of* * by-.-the -learned 
»Magistrate on the.2nd of J une-1924,. “when 
; | ne acquitted the first.accused. : 
+ Thelearhed-Magistrabteon hë and of June 
 icüllédzupos ithé: complainant :to show.cause 
why he should not-pay- compensation. to the 
“fw accused under the. provisions of..s3250 
-of the Gr-B.C. 


Qul Bo HIS DI 
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alleging that: an: 


"Thecomplainant appare : 
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- ]y--was in Court that day: and, after 
hearing the com plainant, the learned Magis- 
trate- -directed- him to “pay -Rs. 25 to each 
of a accused under s. 250 of the Cr. 
P. - 
TThen an ‘application for a Rule was 
made, and this Rule was granted. It is 
‘to- be noted : that the Rule was limited to 
-the case of ‘the. second accused Abdul 
Jabbar. -= - : 
- The argusient of the learn$d Vakil who 
appeared for the complainant was to the 
‘effect that the order directing the complain- 
ant to show cause why he should not pay 
compensation to -Abdul Jabbar was not 
made in accordance with the provisions of 
s.-250,- inasmuch as the accused Abdul Jab- 
. bar was discharged on the 23rd of May, and 
the order with regard to compensation was 
“made: on the 2nd-of June. Section 250 has 
been amended by the recent amending Act 
and now runs as follows:— 
“(1) Tf in any case instituted upon com- 
plaint. to a.Magistrate, one or 
more persons is or are “accused before a 
Magistrate of any offence triable by a Magis- 
br rate, and the Magistrate by whom the case 
is heard discharges or acquits all or any of 
‘the accused, and | is of opinion that the ac- 
“cusation against them-orany ofthem was, 
false and either frivolous or vexatious, the 
^Magistratezmay,' by his order of discharge 
or acquittal, ifthe person upon whose com- 
plaint or information the accusation was 
-made is present, callupon him- forthwith 
to show cause why he should not pay com- 


-of-such accused when there are more, ‘than 
'.one, or, if ‘such person is not present direct 
the issue of- a summons. to him to appear 
` and-show cause as aforesaid.” It appears 
: to me, thatin this case: the Magistrete did 
-not follow the provisions of that section. 
Itisclear that on the 23rd of Mqy Abdul 
Jabbar was discharged : and, as faras he 
was concerned the proceedings were at an 
end. If the Magistrate had desired to call 
upon the complainant to show cause: why 
he should not pay compensation to Abdul 
Jabbar he should have .made the order at 
‘the same, ‘time’ as he made the order of dis- 
charge,’ that. is. to say, if the complainant 
was present in Court at tha time, "There is 
no doubt:in.this ‘case that the complainant 
was present in Court, ‘on the 23rd of May 
1924 ; and, consequently, the order catling 
“upon. "the complainant to-show.. cause why 
he should not pex. pogipengetien, d Abdul 
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Jabbar should have been made on the: 23rd 
of May. 

It was argued by the learned Vakil, who 
appéared' on behalf of Abdul abbar to 
‘show -cause, that the order was in accord- 
ance with the provisions of the section, 
. because the. proceedings in the case were 
. not finally deteimined until the 2nd of June 
. 1924, whem Sheik Yusuf was acquitted. In 
my opinion that argument cannot be ac- 
cepted. It disregards altogether the words 
of the section to which I have already refer- 
red: and, it also disregards the fact that 
on the 23rd of May 1924 the proceedings 
were entirely at anend so far as Abdul 
Jabbar was concerned. 

The further argument by.the learned 


Vakil who appeared to show cause, was that. 


although the provisions of s. 250 were not 
complied with, this Court should apply the 
. provisions of s.537 of the Cr. P. C. He 
- arguéd that no prejudice had been caused 
to the complainant, and there would be no 
failure ofjustice if this order were allowed 
to stand. I do not understand why s. 250 


was amended and enacted in the precise: 


words which are now to be found in it, 
unless it was intended that its provisions 
should be observed ane carried out by the 
Subordinate Court. I think, it is.desirable 
that we should make it clear ‘that, the provi- 
sions of the Criminal Procedure Code should 


be observed by the Makan in subordi- 


nate Courts. 

For these reasons, in my judgment, this 
Rule should be made absolute, and the 
order, directing compensation to be paid to 
Abdul Jabbar, should be set aside. The 
compensation, i paid, will be refunded. 

Chotzner, J.—1 agree. 

ES, D. Kule made absolute. 





ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 532 og 1924, 
September 11, 1924, 
Present:—Mr, Justice Sulaiman and 
Mr. Justice Mukerji. 

- PULLI AND ANOTHER—APPELLANTS 
versus 
“ EMPEROR—Oprosire PARTY. 
Criminal Procedure Code (Act V of 1898), s. 288 
»— Previous statements of witnesses, whether admissible 
—Value for purposes of conviction—Penal Code (Act 


Arii v. sMPBROR, 
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XLV of 1860), s. 11,— Persons giving moral support 
to offence, liability of. 

Previous statements of witnesses made before the 
Committing Magistrate are admissible in evidence, 
and if the High Court is satisfied that they are true 
while the statements made subsequently before the 
Sessions Judge are false, it is open to the Court to 
rely upon the previous statements ora the purpose of - 
upholding the conviction. [p. 133, col. 

Queen-Empress v.-Jeochi, 21 A. 111; js W.N. (1898) 
196; 9 Ind. Dec. (N. s.) 780, Queen-Empress v. Nu mal 
Das, 22 A. 445; A..W. N. (1900) 169; 9 Ind. Dec. (s. 8.) 
1334 and Emperor v. Dwarka Kurmi, 28 A. 683; A. W. 
N. (1906) 187;3 A. L. J. 852; 4 Or. L. J. 61, referred to. 

Persons who are present at the time of a murder 
and have given their moral support to, and abetted, 
the deed, even if they did not take part in the aetual 


murder, are under s. 114 of the Penal Code deemed to 
have committed the-offence. [p. 134, col. 1. 


Criminal appeal from an order of the 
Sessions Judge of Mainpuri, dated the 23rd 
of May 1924. 

St. C. Thompson, for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.--This is a criminal ap- 
peal from a judgment convicting the ac- 
cused persons under s. 302 of the Indian 
Penal Code of the murder of, one Musammat 
Saraswati and sentencing them to transpor- 
tation for life. In the opening portion of 
his judgment the learned Judge: says:— 

“The facts of this case disclose what 
might he termed a tragedy ending: in the 
death of a helpless and "unprotected widow 
atthe hands of her own brother-in-law in 
a most savage and brutal manner in order to 
possess the property left by her husband." 

In spite.of this he refrained from inflict- 
ing, as he put it, the extreme penalty of 
law on the accused persons, whom he found 
guilty of the murder and he sentenced them 
to transportation for life. A notice was 
accordingly sent to the appellants to show 
cause "why, in the event of their conviction 
being upheld, the sentence passed on them 
should not be altered to one of death. 

Musammat Saraswati was admittedly 
murdered on the night *between the 25th 
and the 26th of February 1924 in the 
house of Man Singh; her brother-in-law. 
At 8 a. M. in the morning, a report was 
made by Latus chaukidar.to the effect. that 
Jhandu Singh had told Pirthi Singh and 
Dwarka Singh. that in the previous night 
at about 2 o'clock Man Singh, Tulli ana 
Badri had murdered Musammat Saraswati 

The prosecutipn case is that Musamma 
Saraswati was the widow of the deceasec 
brother of ‘Man Singh. ‘During the life 
time of Zor Singh, her deceased husband 
there was an ill- “feeling between the brother: 


[85 1. O. 1925) 
and Zor Singh left the ancestral village 
' Tindauli and went over.and began to live 
in Mahgawàn. He died about July 1993. 
An application for mutation-of names was 
made on behalf of Musammat Saraswati, 
but itwas-opposed by Man Singh on the 
allegation, among others, that his son had 
been adopted by the deceased and was the 
‘rightful heir.’ It is an admitted fact that 
in these proceedings Musammat Saraswati 
was supported by Dwarka Singh, a cousin 
-of Zor Singh. Sometime, while the reve- 
“nue case was pending, Musammat Saras- 
wati left Mahgawan and came to Tindauli 
and instead of going to Man Singh's house 
She stopped in Dwarka bingh's -house for 


some months. As to whether it was Dwarka ' 


. Bingh who had brought her over to Tin- 


dauli or it was Man Singh who had brought: ` 


her over, but on the way Musammat Saras- 
wati went to Dwarka Singh's house, is not 
a point which need be considered. Man 
Singh apparently did not like the idea of 
Musammat Saraswati staying in Dwarka 
Singh’s house, and- while Dawarka Singh 
was absent from his house, Man Singh and 
“his friends’ forcibly brought her over and 
. kept her in his own house. Dwarka Singh 
returned on the 25th of February and na- 
turaly took umbrage over the forcible 
abduction of Musammat.Saraswati. It was 
rumoured that she had not taken any food 
for some time, and to satisfy Dwarka Singh 
a note was sent'to him supposed to have 


. been written by the lady to the effect that ` 


shehad taken sonie food. On that date, how- 
ever, Dwarka Singh gota report made at the 
Police ,station regarding the abduction. 
Dwarkasingh’s son, Thakur Harnath Singh, 
who is a Deputy Collector, arrived the same 
.evening and an attempt was made to settle 
the dispute by means ofa panchayat. A 
panchayat was called consisting of some 
eight men, among whom the present accused 
Tuli and Badri were present, and it lasted 
. till about midnight. It appears that Man 
Singh was not willing that Musammat Saras- 
' wati should live in Dwarka Singh's.house 
and was agreeable to her going away to 
live in Mahgawan. It was settled by the 
panchayat that next morning she should 
go foran hour to Dwarka Singh's house 
and thence go on to Mahgawan. The pan- 


elayat dispersed; but soon after the pan- 
chayat had dispersed the murder took place..:, 


The prosecution, case is that Man Singh 
. sent for Jhandu Singh and actually told 


_ him that he had committed the murder and ^ 
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-out of the door where her 
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requested him to look after his family. 
Jhandu Singh informed the mukhia, Pirthi 


Singh, who went over to Dwarka Singh 
and informed him about this murder. It 


“was affer this that the chaukidar was sent 


and a report made at the Police station. 
The Sub-Inspector arrived next morning 


“and found that the dead body was lying 


in a room inside Man Singh's house. The 
neck had been cut and there were several 
wounds on the body. 

Asto the actual murder, there can be 
no doubt that Musammat Saraswati was 
murdered on the night in question. 

It is also an admitted fact that Man 
Singh has heen absconding from his house 
ever since that date and has not yet been 
arrested. i 
His wife Musammat Betia, a maid-servant 
Musammat Gayasi and his cousion Jhandu 
Singh, who lives next door to him, were 
examined under s. 164 of the Cr. P. C. on 
the.28th of February 1924. In her state- 


‘ment which Musammat Betia made then, 


she clearly stated that, after midnight when 
people had fallen asleep she was awakened 
by the report of a gun. She saw her hus- 
band Man. Singh, Tulli and Badri coming 
jethani was 
lying. Man Singh had a chopper in his 
hand which was besmeared with blood. Man 
Singh said openly in the courtyard that 
he had killed his brothers wife. After 
this Badri and Tulliran away. Musammat 
Gayasi'in her statement said that after 
midnight all the three persons, viz, Man 
Singh, Badri and Tulli woke her while 
she was sleeping in the adjoining room. 
They asked her to go out. She sat outside 


‘the-threshold and after about half an hour 


all the three persons eame out of the room 
in which the Thakurani of Mahgewan was 
sleeping. Man Singh had a chopper in his 
hand. Itwas besmeared with blood. Some 
drops of Blood fell down from the chopper 
on her clothes. Man Singh asked Badri to 
bring Jhandu Singh with him, and asked 
her to bring some water for washing his 
mouth which she did. Jhandu Singh stated 
that after the panchayat was over at about 


. 4 in the. morning Badri came to his house 


and” called out to him saying that Man 
Singh wanted to see him. He opened his 
door and saw Badri and Tulli running away. 
He then went to Man Singh and found 
him coming out óf the house. He said that 
he had killed his brother's wife. The 
witness then went in and saw her lying 
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dead. He admitted that he had made-a 
report to Pirthi Singh mukhia that Badri, 
Tulli and .Man Singh had murdered ‘the 
.Musammat and run away. When,the ac- 
cused “were before the Committing "Magis- 
‘trate, these witnesses were again examined 


- ‘and they stuek to their story substantially, 


‘Musammat Betia again repeated that Tulli; 
Badri, Man Singh, herself, her jethani, her 
maid-servantGayasi and threechildren slept 
in the house on that night, that Tulli, Badri 
and Man Singh slept in the dahliz, though 
Tulli and Badri never slept at her house 
before. She woke up by a thump of the 
. foot. As she got up, she saw Badri, Tulli 
and her husband come out of the toom 
in which her jethani slept. Man Singh 
had a gandasa in his -hand besmeared 
with blood. Man Singh asked Badri to 
call Jhandu Singh and began to wash 
his hands and feet after taking- water 
from Gayasi. As he was going out Jhandu 
Singh came in and Man Bingh told him 
‘that “he had killed his brothers wife. 
Badri and Tulli, however, did not return 
after they were bidden to fetch Jandu 
Bingh. Müsammat Gayasi similarly again 
admitted that she was awakened by Man 
Singh and was told to go out. Man Singh, 
Tulli and Badri -entered the room in 
which Thakurani was sleeping and. she 
saw Tulli, Badri and Man Singh coming 
out of the room after some time. Man 
‘Singh had a gandasa in his hard which 
was bésmeared with ‘blood. He asked 
Badri to go and bring Jhandu and she 
-herself followed Badri. Jhandu ` Singh 
‘again admitted that it was Badri who 
called him and that when he opened the 


. door and came out he saw Badri and Talli 


'* gon of Màn Sin 
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going away. He said distinctly that’ as 
hé op&ned the door he saw Tulli and Badri 
fleeing towards their village and referring 
to the déeused: in the dock. he said that 
they were'the same. He said that he had 
named Tull, Badri and Man" Singh to 
Pirthi Singhas the murderers and that he 
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.saw Tulli and. Badri running as also Man . 


.Singh. In addition to these witnesses; 
. Rajendra Narain aged only 8. years, the 
gh, was also examined and 
she stated that he had seen Tulli and Badri 
Bléeping with his father, that hé “got up 
“from the noise’ of the shoe and saw . Tulli, 
“Badri and his father coming ouf from: the 
“madha where his aunt slept, “His father 


"had .a'gandása in his hand and the gandasa, 


was besimeared with blood: There “was 


“£85 T. C. 19951 
other evidence, niore or less corroborative | 
and to ‘show the motive ‘underlying the 

-alléged murder. When the accused were 
committed to the Sessions'Court and -the 
prosecution witnesses were re-called they 

‘went "back on their former statements. 
They absolutely denied that they saw Badri 
and Tulli ‘going into the room occupied 

. by Musammat Sataswati- or coming out of 
that room. They even went so far as to 
deny that be was seen in the courtyard 

“when Man Singh came out with à gandasa. 
Musanvmat Betia even added that she did 
not, see Man Singh since: the note alleged . 
to have been written by Musammat Saras- 
wati had been obtained from her. When 
confronted by her previous statements she 
admitted that she had made 'those state- 
ments, but said that she had done so be- 
cause she had been forced and frightened 
to state so, She said that Atal Behari: a 


[B5 I. C, 1925] 


If the story told by these two witnesses 


before the' Coniinitting Magistrate: was a 
false one- it; wóuld: have "beer a most un- 
naturalstatement to make. On the other 
hand if it was true then it was not un- 
natural that they should go back upon‘it. 
There is evidence of some influence having 
been exereised on these witnesses because 
even Jhandu Singh who is a grown up per- 
son aged 38 years and a relation of Man 
Singh also wént back upon :his former 
statement. He ‘has tried to minimise the 
effect of his previous evidence by suggest- 


‘ing that lie'did not really recognise. Tulli 


and Badri and has even gone so far as to 


. suggest that he was not sure whether he 


saw Man Singh coming out of the house 
and was the man who had stated. that his 
sister-in-law had been murdered and the 
witness should look after the family. We 
have conipared the statements made by 
these witnesses before the Sessions Judge 
with the. statements made previously and 
we have come to thé ^cohclusion that there 
i$ not the slightest doubt that thé state- 
rhénts which théy made before the Judge 
were false and the prévious statemerits were 
true. We may “only refer to one.or two 
passages as showing that the last statements 
were deliberately false. Jhandu Singh had 
previously ‘stated that he. had seen Badri 
and Tulli running away, that when he went 
near Man Singh's house he saw Man Singh 
coming out of his house „nd that the 
latter told him that he had killed his sister- 
in-law. Jhandu Singh, before the Sessions 
Judge, admitted that he had made that 
statement. He was asked whether it was 


eorrect, He first replied that it was correct. 


Then said he did not state itin that manner, 
but told the Deputy Magistrate when asked 
by ‘him “did Tulli, Badri and Man Singh 
abscond after murdering the Musammat ?" 
that he could not say whether they ran 
away after killing her. The Deputy Magis- 
trate then told him that though he did not 


see it yet they must-have done so. The- 


witness then simply replied that'it must 
have been they who-did so. It is apparent 


-that the witness was . deliberately lying 


and attributing to» the Committing Magis- 
tratè” qiestions which coiild not possibly 


have been pit by him. When--questioned : 


as to whether he made the statemerit-of the 


90th March 1924—Ex. III—which was read. 


over to him, he denisd evar having made 
such a statement. Similar statements: can 


be.picked out from-the depositions of the 


$ 
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other witnesses. It is important to note 
that Musammat Betia, Musammat Gayasi 
and Rajendar had no ill-feeling whatsoever 
against the appellants, and it is inconceiv- 
able thet they would have’ named, them 
falsely. Their names were not dragged in 
to minimise-the guilt of Man Singh, for the 
witnesses in their statements ethrew the 
greater part of the responsibility on Man 
Singh himself,- boa 


“We may also mention that the previous 
statements of the. witnesses are greatly 
corroborated by the evidence of Pirthi 


‘Singh, Dwarka Singh and Harnath Singh 


as well as by the first information report 
made early in the morning. It has been 
strongly contended on behalf of the appel- 


` lants that the statements of the witnesses 


who have resiled from their former state- 
ments, though admissible, are not satisfac- 
tory proof of the.aceuseds' complicity. Re- 
liance has been placed on three cases re- 
ported 'as Queen-Empress v. Jeochi (1), 
Queen-Empréss v. Nirmal Dus (2) and Em- 
peror v. Dwarka Kurmi (8) It was con- 
ceded in all those cases that previous state- 
ments of the witnesses made before the 
Committing Magistrate were admissible 
though of course ordinarily they should 
not be acted upon if the witnesses have 
gone back: upon them and there is no evi- 
dence to corroborate them. It was nowhere 
laid down that such statements are not 
evidence and can never be acted upon. 
We may also point out that in the amended 
Cr. P. C.; s. 288 now stands as follows :— 
“The evidence of a witness duly recorded 
in the presence of the aceused under Ch. 
XVIII may, in the discretion of the Presid- 
ing Judge, if such witness is produced and 
examined, be treated as evidence in dhe case 
for all purposes subject to thé provisions of 
the Indian Evidence Act." The werds under- 
lined (italieciSed) have been newly added. It 
is quite clear that if we are satisfied that the 
previous statements, made by the witnesses, 
are the true statements and the statements 
made: subsequently. are false then it is open 
to us to rely upon the previous statements 
for the purpose of upholding thé conviction 


of the appellants. 

(2 A. 111; A. W. N. (1898) 196; 9 Ind. Dee (x.s) 
A 22 A. 445; A. W. N. (1900) 169; 9 Ind Dag, (x. s) 
(3) 28 A.-683; A. W. N. (1906) 197; 3 A. L. J, 839; 4 
Or. LJ. 61... E ; eS eno 
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Having regard to thé state of evidence 
-and the opinion already expressed, we have 


no doubt in our mind that Badri and Tull . 


who were partners in the cultivation ei Man 
. Bingh and who, on our finding, were in the 
house that night did go inside the room 
where Musammat Saraswati was sleeping 
and came out with Man Singh who had a 
gandasa in his hand. The murder was ob- 
viously committed during that interval. 

Iti is next to be seen whether on this finding 
itis possible to convict the appellants under 
. 8.302. It has been urged that there is really 
no evidence that they took part in the mur- 
der. It isalso urged that in some ofthe 
previous statements of the witnesses it was 


said that Man Singh admitted that he him-: 


self had killed the deceased. We are pre- 
pared to assume that there, iso direct 
evidence on the record to suggest that the 
accused, physically assisted “Man Singh in 
murdering the deceased. One cannot, how- 
ever, get over the fact that they did go ‘in 
with Man Singh and awakened Musammat 
Gayasi and asked her to go out. 
never used to sleepin the house and had 
stayed there for the night. They were, un- 
doubtedly, present at the time when and at 
the place where the murder was actually: 
committed. Even if -they did not actively 
assist Man Singh by, for instance, holding 
Musammat Saraswati, they must have, by 
their very presence, given moral support 
and abetted. It is impossible now to find 
out what actually happened inside the room, 
.as Man Singh is absconding and the only 
other person who could have given evidence 
against the appellants is now dead.’ But 
having regard to the circumstances mention- 
ed, we are satisfied that it must be held 
that the»aceused were guilty of the murder 
just as much as Man Singh was. Even if 
they did net take part in the actual murder, 
they would, under s. 114 of-the Indian Penal 
Code, be deemed to have committed such act 
or offence. 

. As we have already- remarked; the mur der 
was à eold-blooded and altogether an unjus- 
tified one and was carried out in “a most 
brutal manner. We are .accordingly of 
opinion that the'accused persons must be 


convicted under: 8. 802 and senteneed (toc 
^ death. 


We- accordingly dimi the appeal and 
upholtü the conviction of the -appellants 
under 8.:302.0f the Indian Penal Code, but 
enhance the sentence to one of death and 

we order that both the accused be hanged 


;. MOHAMEBD ROSHAN Y. EMPEROR. 


They | 
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by the neck till they are dead and that this 
order be carried out according to law. 


4 


- K. & D, Appeal dismissed; 


Sentence enhanced, 


= 





BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 373 oF 1924. 
September 24, 1924. 
Present: -—Mr. J ustice Marten and 
Mr. Justice Fawcett. 
MOHAMED ROSHAN-—-ACCUSED 
_— APPELLANT 
versus 


EMPEROR— OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898),:s. 962— . 


` Trial beforePresidency Magistrate—Record of evidence, . 


when necessary. 

Under s.. 362. of the Or. P. C., it is the duty of the 
Presidency Magistrate to keep a "record of the evidence’ 
in & case in which the sentence Par upon the 
accused exceeds six months. [p. 134, col. 2 

Even in cases falling under sub-s. d) a 8. 382, Cr. P. 
O., the discretion which is allowed tò a Presidenóy 
Magistrate not to record any evidenceshould be ex- 
ercised reasonably. |p. 135, col. 1.] 

Emperor v. Harischandra - Talcherkar;10 Bom. L. 
R.201;7 Cr. L. J. 194, followed. 


Appeal from conviction and sentence 
passed by the Additional Presidency Magis- 
MOS Bombay. . 

Mr. S. S. Patkar, . Government Pleader, 
for the Crown, 

JUDGMENT.: , - 

. Fawcett, J.—This isan appeal against 
a conviction under s. 457, read with s. 911, 
Indian Penal Code, by the Additional Presi- 
dency Magistrate, Mr. Thacker, who sen- 
tenced the appellant to one year's imprison- 
ment. 
the appellant was decoyed by a stranger io: 
the place where he was arrested and wrong- 
ly accused of house-breaking and theft. 

There is no- record of the statements of 
the witnesses at the trial. Their names 


~ only are given, with an indication that they 


gave evidence and ‘were cross-examined. 
The Magistrate has thus failed to comply 
with the provisions of sub-ss. (1) and (2). 
of s. 362, read with s. 411, Cr. P. C., for 
the sentence inflicted’ upon the ‘appellant 
exceeded six months. 

-The learned Magistrate was asked why 


. evidence had not been properly recorded as 


required by s. 362, Cr. P. O., and hbis“ ex-" 
planation is that he was misled by the 


.analogy of sending juvenile offenders to 


Reformatory Institutions for three years or l 


e 


In the appeal it is alleged that.. 
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boy to the Dharwar Juvenile Jail is. not 


strictly speaking a senténce of imprisonment - 
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-more into thinking that the sending of a. 
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case, to be nominated by the Chief Presi- 
pency Magistrate, and we hope that in 
future the learned Magistrate will comply 


‘but of detention in a reformatory. -He re- --more strictly with the provisions of s. 362, 


. fers to the Government Rules which re- 
quire a minimum sentence of twelve 


months’ rigorous imprisonment in such a: 
ease and accordingly hehad to impose one 


years imprisonment, but treated it as 
merely nominal. This explanation is not 


quite satisfactory because obviously the’ 
very description of the Dharwar . Juvenile. 


Jail asa Jail, and fact that a sentence 
of imprisonment has to be passed, clearly 
distinguishes the case from one in which a 
sentence of detention in a reformatory is 


passed under the Reformatory Schools Act. . 


It may also be pointed out to the learned 
Magistrate that even in.cases falling under 
sub-s. (4) of s, 362, the discretion which is 
allowed to a Presidency Magistrate not 
“to record any evidence should be exercised 
reasonably, as has been pointed out by this 


Court. in Emperor v. Harischandra Tal-. 


cherkar (1). - i 7 l 
Imakethis remark, because in several 
cases I have. poticed that this Presidency 


Magistrate does not follow the. example of. 


other Presidency Magistrates, who give at 
least a general indication of the nature of 
the evidence of the witnesses régarding any 


serious crime not falling under the descrip- - 


tion of an ordinary "morning case." 

In the present instance, in our. opinion, 
there has been a serious irregularity in the 
Magistrate failing to comply with the 
provisions of sub-s. (1) of s. 362, Cr. P. C. 


This ‘irregularity: obviously prejudices’ 


the accused, as we cannot consider the ap- 
peal on its merits. -We have no knowledge 
of the exact allegations-that were made -in 
_évidence, nor of the-exact reasons ‘on which 
the Magistrate based his conviction, In 
. our opinion this occasions a failure of jus- 
tice, which prevents the irregularity being 
waived under s. 537, Or. P. O: . 

“The learnet Government Pleader, who 


has appeared at the direction of.the Court, - 


does mot dispute that under the circum- 
stances of the case an order. for a re-trial is 
the proper one to be made. 

We, therefore, quash the conviction and 
-sentence recorded against the accused, . and 
direct:that he should -be re-tried. before a 
Presidency Magistrate other than the one 
who has already expressed an opinion in the 


(1) 10 Bom, L. R, 201; 7 Or, L. J, 194, 


z 


Cr. P 
'" Marten, J.—I agree. I would only add 
that the materials before us on the présent 
record,including the learned Magistrate's 
judgment, are so scanty that it is impos- 
sible to check any detail whatever in con- 
nection with the offence, or even to know 
what it was exactly that the Accused did 
which led to this charge against him of an 
attempt to commit house-breaking by night. 
K. S. D. Conviction and sentence set aside, 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 797 or 1924, 
November 3, 1924. 
Present:-—Mr. Justice Suhrawardy 
z and Mr. Justice Mukerji. 
BAHADUR MOLLA AND OTHERS— 
‘ PETITIONERS 


versus 
EMPEROR rTHnovau ISMAIL AND ANOTHER 


m — OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 1184, 
562—Order of release on probation of good conduct— 
Appeal, whether lies—Non-appealable sentence—Con- 
victs,.when can appeal. : 

Anappeal lies on behalf of a convicted person 
against whom an order, under s. 562 (1) of the Cr. P. 
C., has been passed: [p. 137, col. 2.] 

Mi Shwe Nyun v. King-Emperor, 1 Cr. L. J. 513; 


' 10 Bur.. L. R. 321; 1 U. B. R. (1904-08) 7, Or. P. C. 


King-Emperor v. Manohar Das, 94 P. R. 1901 Cr; 1 
Or. L. J. 1098, Hayata v. Emperor, 38 Ind. Cas. 961; 
18.Cr. L. J. 401; 20 P. R. 1917. Or; 18 P. W. R. 1917 
Cr. and Emperor v. Ghasita, 28 Ind. Cas. 635; 37 A. 31 
at p. 33; 12 A. L. J. 1244; 16 Cr. LJ. 43, referred to. 

By operation of s. 415A of the Cr. P. C., a right of 
appeal.is also conferred on those who are jointly 
tried with a person against whom an order under 
s. 562 (1), Cr. P. O., has been passed, and having 
Did uS are given non-appealable sentences. 
WIG.) . * 

Rule against an order of thg Séssions 


Judge, Jessdre, dated the 16th August 1994, 


Babu Bhudar Haldar, for the Petitioners, 
-Babus Probódh Chandra Chatterjee and 
Nanda Gopal Banerjee, for the Opposite 


Party. < 

MAYAN. . JUDGMENT. L 
Mukenrji,.J.—The question involved in 

this Rule is whether a convicted person 

has a right of appeal, generally speaking, 

from an order passed against him under 

8, 962, Cr. P, C. 

_ As far as we have been able to discover 

there is no reported decision of this Court 


- 
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on the point, - The point was cónsidered by. 
the Court of the Judicial Commissioner of 


. Upper Burma. in the case of Mi Shwe Nyun . 


v. King-Emperor (1) and the Chiaf Court 
of the’ Punjab in the case of King-Emperor 
. v. Manohar Das (2), which latter decision 
has been afterwards followed by the same 
Court in the case of Hayata v. Emperor (3): 

The Allahabad High Court appears to have 
followed the ruling of. the Punjab Chief 
Court, see the case of Emperor v. Ghasita 


"AM the above decisions: ‘are in | favour of 
the view that an appeal does lie from an 
order passed under s. 562, Cr. P. C. . . 


From a consideration of the provisions 
of Ch. XXXI of the Code which were 
framed long before s. 562' was enacted it is 
diffieult to evolve & complete-scheme; and 
in this respect the present case is "perhaps 
more unsatisfactory.than its: predecessor: 

Section 404, “Cr. P..O.;:seeks.to classify 
appeals into appeals from judgments and 
appeals from orders, though judgments 


and’ orders are not necessarily ‘contrasted 


terms, Assuming, however; that judgments 
stand for ‘final orders -of- conviction: ‘or 
acquittal—though toacceptthis meaning also 
there may be some diffieulty—ss. 406. and 
406A. speak of appeals against orders, while 
ss. 407 and 408 speak: “of: appeals against 
orders and sentences by convicted persons; 
8s. 410, 411, 412, 413 and 414 speak of appeals 
by: convicted persons only; the Explana- 
tions to s. 413-and-s, 415- speak of appeals 
. from ‘or. against sentences. Section 415A 
speaks of an appealable judgment: or order, 
though the word judgment does: not “occur 
in- any ofthe other:Sections. ‘Moreover 6. 
417 speaks of an order of ‘acquittal. < Sec- 
tion 42% mentions an appeal from .an. order 
of acquittal, appeal from a conviction and 
an: appeal from any other order: dus: 425 
thé expression . “finding; 
appealed ‘against " "occurs, © Under the 
Indian Limitation. Act for: the purpose of 
& criminal appeal time runs from daté: of 
the sentence or order appealed against, 
indicating that or ders of aequittal are orders 
and not judgments: so. also an order.@f con- 
vietion is an order unless followed by. a 


ibi es LIS ‘o.Bor. L, ane 10.B. T 


-06) 7, Or. P. C. AC 
ncs PAP R. R. 1904 Ors 1 Cr. L. J. 008 ^7 ; 
P 381 Ind. Cas. 961; d Cr. L J. 401; 20 P. R 1917 
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» apposite.. 


; Sentence. or order, 


-to the proviso to s. 562 (1). 
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sentence. is Travelling: outside Ch.. XXX], 
further difficulties are-in. the Way: ei ga in - 
s. 307 occurs- thet expression- judgment , of 
aequittal or of conviction, and.s..349 speaks 
of judgment, sentence or order. ;.It.is uns. 
necessary: to proceed further.with an ex- 
amination:of-the other seetions.of the Code; 
for, as I have said, no.consistenoy has-been. 
attempted. to- be. “maintained ini,the-mean-. 
ing. 'and-import, of: the “words and Run 
sions referred. to.above,; 4 .-« ar gh 

: Marginal notes are not parts., et. the 860: 
tions;-but: there-ig--no reason, why- they 
should-not be. consistent- with the sections 
themselves. As an instanceif- we take sg. 
407;-Cr. P. C., the.section «speaks, .of...an 
appeal by-a-person-convicted on a trial held 
by a. Magistrate-of the Second:-or: Third 
Class, or any. person sentenced under s,.349 
or-in: respect of whom an» order.has been. 
made-or.a ‘sentenee has-been passed under 
s. 380, Cr, :P. Q.; by-a Sub-Divisional Magis- 
trate of the Second Class. The:marginal, 
notes-to thé sections.only-speak-ofian appeal 
from &enteüce-of Magistrate ..of.the. Becond 
or Third-Class; ignoring the-distinction be- 
tween orders and.- sentences indicated: in 
the body of the section and; are--thus. in- 
It is not prontabie to inultiply 
instances... r 3 

Examining the elevant provisions of the 
Chapterfor a solution of-the question that 
we have-to -decide it would- appear that 
the quéstion is-not- altogether free fram : 
difficulty-and the learned. J udges who had 
to deal with the question under:the Code 
of 1898 felt. it in no small measure.: Under 
the present Code.the difficulty femains the 
same, if-it has not become greatey.- s 

Oi: the ‘one: :hand; -no provision. as.to 
appeal has been expressly made-in reg- 
pect of an order: undėr:s. 562% .and s~, 404 
says. that no:appeal shall lie from any judg- 
ment or order of'a Criminal. Court’ except 
as provided forby the:Qode or by-any other 
law-for the time being in-force, -Section-407, 
however, which deals with-appeals . by per- 


“ sons- -convieted on. trials:-held.: by. Magis- 


trates of the Second ortbe Third; Glass, gives 
à. rigbt'of-appealifrom:ca «sentence.of a 
Sub-Divisional “Magistrate : of-.the „Second 
Class.:and valso-ragainstian: order ¿(whieh is 
not a^senten6e):pdssed:by a:Sub Divisional 
Magistrate of the Second -Class-urider:s. 380, 
Or. P. C. An order anders. 562 (1) may be 
passed by...the Sub- Divisional Magistrate 
under the ‘provisions of s; 380 according 
Such an order 
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wih passed by him, would. be clearly appeal, 
able under: s.. 407, Or. P. C. Then turning 


to-s...408,.it.gives a. right of appeal fo.a- 


person. convicted ona trial held by-an Assist- 
ant Sessions.Judge, a District ‘Magistrate 
ora Magistrate of the First Glass, and from 
a-sentence passed under s. 349 by a Magis- 
trate’ of the. First Class or an order (which 
is‘not.a sentence). passed by a- Magistrate 
of the First Class undef,s,.380, Cr. P... C. 
Buch, an. order, as Ihave already said, may 
. include an order, under s. 562 (1). This 
section is, controlled by two sub-sections; 
viz., (b) and (c), sub-s. (a) having been delet- 
ed. from the Code of 1898. These two 
gub- sections contained in the proviso do 
not, in my opinion, curtail the right of 
appeal given by the section itself, but “make 
exceptions as to .the venue of the appeal 
which-ordinarily lies to the Court of Ses- 
sion, in cases specifically mentioned in 
the: proyisos (b) and (e). The rights con- 
ferred by .ss, 407 and 408 are only restricted 
by the reservation contained in ss. 412, 413 
and 414 and subject to the provisions Of s. 
415-which isa. proviso to ss: 413 and 414. 

-- Upon `a- plain reading of the Statute, I 
am disposed to, put upon it, the interpreta- 
tion -which I have indicated above. Iam 
aware that this interpretation lead to cer- 
tain anomalies, but a contrary view, in 

. my-opinion,.leads us into absurdities of not 
less serious nature. 

. If this interpretation is adopted a per- 
son against whom an order under s.. 562, 
-el. (1) has been passed. will have one ap- 
peal in the first instance and possibly, a 
second one when an order is passed sen- 
tencing him under s. 563, cl. (2). What 
effect ‘the dismissal, of the, first appeal or 
the -non-preferring of it within time will 
haye on the, second,one, is not a matter 
which I neéd discuss here, According to 
this, interpretatión also there would.be no 
appeals i in cer tain: petty cases such as those 

- mentioned in s. 418. or -stimmary ‘convic- 
tions such as are mentioned i in s. 414, while 


in cases where there is no sentence at all 


but only -an-order. under-s.. 562, cl. (D, 
appeals will-lie. This: ‘result in view of 
the policy. of ss~413 and, 414 seems-some- 
what strange. The statutory deprivation 
of a! “general. ' Tight of appéal, however, 
must always be construed strictly. 

‘Iam further confirmed in^my view by 
UE other- 
“the -first. place- the. general tendency ‚of 


the Amending Act of 1923 has been to en- , 


e 
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“ed of in this Rule should, 


considerations as well. In. 
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largé rather than to curtail tho right of 
appeal i in favour of. accused persons. By 
that Act several orders which were not for- 
merly appealable , have been made so; 
right’ to appeal, to. a, higher Court has 
been conferred by s .406, - &n order refus- 
ing to., accept or rejecting a surety has 
been made appealable by s. 406A, the 
immunities .enjoyed by certain sentences 
undér 8s. 413-and 414 have nbw been taken 
away, Special right of appeal, has been 
created in certain , Gases under $8, 415A 
and 418 (2): and it is also interesting to 
fiotée that in the matter of refusal to 


‘accept or of rejécting süreties offered in 


compliance with an or der under s. 562 (1), 
the provisions as to right of appeal have 
beén made applicable by- sub-s. (4) of s 
569. Furthermore, the cases to whieh 1 
have- alréady referred are the decisions 
of High Courts within the meaning of 
thé Gi. P. C They are decisions of 
Superior Courts in this country and the 
Legislature must bé presumed to have been 
aware of their existence when they pro- 
ceeded tò amend the Code. If with the 
knowledge of these decisions they only 
amended Ch. XXXI in this respect not 
by making any reference. to s. 562 at all, 
but on the other hand by introdueing into 
ss. 407 and 408 the words, “or in respect of 
whont,an_ order has been made or a sen- 
tence’passed under s. 380” the words, the 
omission of which from the Code of 1898 
was commented on in one of the cases 
referred toabove the conclusion irresistib- 
ly follows that they never intended to make 
a change in the law by the curtailment of 
a right which the accused must be taken to 
have enjoyed all. this time. 

In the present case, therefore, an appeal 
lay to the ‘Court below on behalf of the 
convicted -persóns against whom, the order 
under s. "562 (1) was made and by the opera- 
fion of' s. 415A, there wasa right of appeal 
in the' óthér convicted persons as well. 
The "order of the Court below éomplain- 
therefore, be 
get ‘aside ‘anid the said appeal should now 


` pe heard and disposed of.'in accordance 


with law. 

The Rule, in my opinion, donid be made 
absolute. ... .., 

Suhrawàardy, J —1 agree. 

K. S. D. . Pule made absobute, 


NM 
BOMBAY HIGH COURT. 
CRIMINAL APPLICATION No. 294 

oF 1924. . 
e . October 14, 1924. . 
Present :—Mr. Justice Marten and 

5s Mr. Justice Fawcett. Mu 

. , In reJAGERDEO RAMSUMER 
. TEWARI—APPLICANTS. : 


Foreigners Act (III of 1864), s. 8-A~—Foreigner, ap-- 


prehension of, bif Commissioner of Police—Report. to 


Government, when to be made—Burden of proof—Order . 


of Government not obtained —Detention, whether legal 
7-Criminal Procedure Code (Act'V of 1898), s. 491. . 
It is incumbent.on the Commissioner of Police to 
report the case to the Local Government at the same 
time as he issues a warrant for the apprehension of 
an alleged foreigner. [p. 139, col. 2.] 
' The onus is on the ‘apprehended, person to prove 
that he is.not a foreigner. I5 140, col. 1.] i : 
. ‘Where after the apprehension of an alleged foreigner 
nọ orders have been obtained from the Govern- 
ment under s.3of the Foreigners Act, the continued 
detention of the person apprehended isan illegal or 
iniproper detention within the meaning of s. 491 (1) 
(b) of the Cr. P..C,, or, in the, alternative, the person 
apprehended is not “being dealt with according to law 
within the meaning of 8. 491 (1) (a). (p.141,col.-1.]° 


The executive powers of deportation of the Govern- 
` ment must. be exercised without delay'on the receipt 
of “the report from the Commissioner.of Police. [ibid.] 


Per Fawcett, J.—The provision of sub-s, (5) of s. 3-A, 


Foreigners Act, about the orders being given without. 


delay is mandatory, and sub-s. (4: of that section 
must be read as if the words “pending the orders of 
the Local Government” were qualified by the words 
“such orders being obtained within a . reasonable 


. time,” for “without delay" means this. [p. 142, col. 1.) . 


Application under s. 491, Cr. P. C: 


: JUDGMENT.. . 
Marten, J.—This isan application in 
the nature of habeas corpus under s. 491, 
Cr. P. C., raising the question whether the 
arrests and detention in custody of the 
three Retitioners are justified under the 
Foreigners Act, 1864, as amended by the 
Foreigners (Amendment) Act, 1915. The 
petitioners allege that théy and, their father 


before them were natural born British sub- - 


. jects, having been born in British. territory 
‘in British India, and that the fact that the 


territory was subsequently ceded to the. 


“Rajah of Benares does not make the peti- 
tioners foréigners within the amended de- 

' finition-in 8.2 of the 
ment) Act, 1915. 


But there is a technical point at the -out- 
set which is irrestpective of the above ques- 
tion. * That arises under s. 3-A (1) of the 
: Act, which has been inserted'as an amend- 

ment by s. 3 ofthe 1919 Act, It runs;— 


^ Ün, re JAGERDEO, 


Foreigners (Amend: . 
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"Whenever in a Presidency Town .thê 
Conimissioner of Police, or elsewhere the 


. Magistrate of the District, considers that 


thé Local Government should be. moved to. 


` issué an order unders, in respect of any . 


foreigner who is within thelimits of such. 
Presidency Town or of the jurisdiction .of 
such Magistrate, he may report the case to . 
the Local Government and at the same 
time issue a warrantfor the apprehension 
of such foreigner,’ ; : x. 


Now, in the present case, what the Com 
missioner of Police did was-first to arrest - 
the petitioners on September 17, 1924, but 
he did not report the case to the Local 
Government for orders until September 23, 
1924. Itis accordingly submitted thatthe . 
arrest was illegal under the Act inasmuch : 
as the difference of six days between the 
date of ‘arrest and the date of the réport to 
Government -could not possibly.be main- 
tained to be “ atthe same time.” The Ad- . 
vocate General under the circumstances . 
does not propose to support the actual ar- 


rests that were made. 


On the other hand, Counsel för the. peti- 
tioners recognises this is merely a technical 
point, and that it would be no bar to the 
petitioners being released and at once re-ar- 
rested under new ‘warrants under the Act.. 
What the parties want to do is to get the 
point of substance decided, and.not to rely. 
on any mere fechnicality which would only 


. lead to further proceedings being taken at 


once. 8 : i 
On the other hand we have to remember 
that these are in the nature of criminal pro- 
ceedings affecting the liberty of the subject. 
Accordingly we cannot, I think, with pru- 
dence treat the proceedings as if they were: 
civil proceedings, and as ‘if this or that . 
could be done merely by the consent of the 
parties. EN : j 
Further, on the merits of the case, both 
sidesreally want an adjournment for the 
purpose of collecting better evidence on the 
points in dispute than are at present before 
the Court. In that respect the onus rests on 
the petitioners under the special provisions 
of. the Act- to prove that they are -not 
foreigners. On the other hand, the. present 
affidavit of .the- Deputy Commissioner of .. 
-Police is, on some material points, based 
on information-and belief, viz., information 
¿given to him by the Police Superintendent : 


. at Benares, ànd is, therefore, merely heap- 


^ 
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say evidence. 
cession of the territory to the Rajah of 
Benares before us. i 

Under - these circumstances we think the 
proper course to adopt will be as follows :— 

The petitioners will pro forma be releas- 
'eb from their present custody, but they 
will be re-arrested on a new warrant. 


a short form can be submitted by Counsel 
for the petitioners, dnd can refer to the 
original petition and to the affidavit in sup- 
port and ask for leave to read the same as 
evidenee in this new petition. "There must 
also pro forma be & supplemental report 
by the Commissioner of Police to the Local 
Government, so that the provisions of sub- 
S. (1) of s. 3-A may be satisfied, viz., a report 
to Government and a warrant at the same 
time. f 

Then on the question of bail, there is ex- 
press power under sub-s.-(4) of s. 3-A for 
the Police Officer who issues the warrant 
to grant bail.. We think that on the re- 
afrest, as regards petitioners Nos. 2and.3, the 
Police Officer* should release them on bail, 
viz., on their own recognizance of Rs. 1,000 
each and two sureties of Rs. 500 each. It 
is, therefore, unnecessary for us to make any 
order for bail under s. 16 of the 1864 Act or 
otherwise, even if we have the power to do 
“so. But, of course, if the Police Officer in 
question is not prepared to grant such bail 
then the petitioners Nos. 2 and' 3 can come 
again to us, and we will again consider the 
question of bail subject to any further ob- 


' jections that may rightly be raised. 


2 


But to avoid any misunderstanding, I 
wish to point out that as regards petitioners 
Nos. 2and 3 the learned Advocate General 
on instructions dóes not oppose bail being 
granted. As regards petitioner No..1 he 
stands on a different position, having regard 


to the statements made in the affidavit of, 


Mr. Sharp, and on the present materials we 
should not be prepared to grant him bail 


 evenifwe' had the power: : 


TThen as regards the question as to when 


the new petition is to be heard; both par-. 


.ties agree that October 9 next will be a 


convenient date. The interval will. enable 
them to get the necessary evidence and to 
consider the present position. According- 
ly we will direct that that petition be heard 
on October 9 next. e : 

Pro forma we ‘will pass ` our present 
orders at 3-30 to-day after the petitioners 
have been released, and re-arrested, and 


l ` In re jaanrbdao. 
Nor are the terms of the- 


Then - 
pro forma a supplemental petition in quite: 


-with sub-s. (1X "Then the prosecutio 
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the new petition has been presented as 
above indicated. 
Fawcett, J.—I concur. 





Kazi Kabiruddin (with him Mr. Y. V, 
Bhandarkar), for the Applicants. 
. Mr. Kanga, Advocate-General (with him 
Mr. S. S. Patkar, Government Pleader), for 
the Crown.’ . 


Marten, J.—This is an application under 
8.491 of the Cr. P. C., in the nature of 
habeas corpus. The accused who are three 
brothers complained originally to us that 
they were illegally arrested by the Police on 
September 17, 1924 ; that it was mot till 
several days afterwards they were told what 


‘the charge against them was; that they 


were then informed they were charged 
with being undesirable foreigners whom it 
was intended to deport’; and that the case 
was being reported to Government for 


‘orders. 


Accordingly, on September 23, a Rule 
nisi was obtained from this Court, and on 
the same day it appears that the Police re- 
ported the matter to Government, 


The Rule came before us for hearning on 
September 26, when it was pointed out by 
the Court that having regard to the Act 
under which the authorities were proceed- 
ing, viz., s. 3-A of the Foreigners Act III of 
1864 which has been inserted in that Act 
by s. 3 of Act III -of 1915, it was incumbent 
on the Commissioner of Police to report the 
case to the Local Government at the same 
time as he issued a warrant for the appre- 
hension of the alleged foreigner, Con- 


"sequently as the arrest was on the 17th, and 


the case was not reported to Government 
till September 23, it could not be said? have- 
ing regard to that period of six days, that 
the Commissioner had complied with sub-s, 
(1) of s. 3-A. - 

. But that was recognized at the time as be- 
ing a technical objection. The parties, if 


-possible, wanted to have the. matter deter- 


mined on the merits, viz., as to whether the . 
accused were foreigners or not, and accord- 
ingly on the suggestion, I think, of the 
Court the accused were pro forma, released 
and tlien re-arrested. . There ‘was also to be 
a new report to Government so as to comply 
ag. 
reed that accused Nos, 2 and 3 should A 
released on bail by the Police under sub-, 
(4) but accused No, 1 was to remain in cua. 
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tody. Then there was to be a supplemental 
petition under s. 491 of the Cr. P. C., to this 
High Court which was to be brought on for 
hearing with the original appligation on 
October 9. f 

. This intervening period from September 
26 to October 9 was to meet the eonvenience 
of the parties. The onus of proving that 


they were not foreigners fell upon the ap-' 


plicants. They wanted to produce further 
evidence to show that they were not foreign- 
ers. On the other hand it was stated by 
ihe Advocate-General that the Crown want- 
ed to get further information as regards the 
treaty under which the territory in question 
was alleged to have been ceded by Govern- 
ment to the Rajah of Benares. Further, 
there was certain other statement made in 
the then affidavit of Deputy Commissioner of 
Police which really repeated hearsay matters 
as having been reported to him by one of 
the Police Superintendents in Benares. Ac- 
cordingly on the facts the Crown also want- 
ed this adjournment. At that time this was 
considered a reasonable period in which 
both parties would get their case in order 
so as toenable it to be disposed of at the 
next hearing. 

Accordingly on October 9, this case came 
again before the Court. So far as the pro- 
secution was concerned, it was in very much 
the same state as it had been on the preced- 
ing September 26. There was no order 
from Government as required by the Act, 
nor was there any evidence about the 
terms of the cession of the territory to the 
Rajah of Benares. 

` [should explain thattheimportance of that 
point is'this. Itis common ground that the 
accused.were all originally British subjects, 
that is to-say; that the father of the three 
accusetl was born in British territory and 
further that all these three accused were also 
at the dafe of their birth born én British ter- 
ritory. But what bas happened subsequent- 
ly is that their native village-has, it is said, 
been ceded by Government to the Rajah of 
Benares. It was accordingly said that 
: these men have lost their original British 
nationality and have acquired the status of 
. subjects of a Native State. It was also al- 
leged “that ‘being subjects of a -Native 
State, they are now foreigners within 
the “medning of the Foreigners Acts. 
That,ifuiecessary, would bé a point- to be 
argued»ánd: also it would have to be shown 
that Government: had the power to.cede 
this territory to the Rajah of -Benares ‘and 
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also that there was nothing in the treaty 
which would preserve the original national 
rights as British subjects of any persons in ` 
the position of the accused. i uu 
On thé other hand the accused have 
alleged that their father was carrying on 
business in “Bombay for some forty years 


.in connection with buffaloes and the sale 


of milk, and that they themselves have been 
in Bombay for & large number of years. 
'The first petitioner claims to have come to 
Bombay in 1909; the second petitioner, in 
1909 and again: in 1914; and the third 


"petitioner, in 1916. They say they have a 


large business in Bombay; that they own a ` 
large number of buffaloes; and that their 
assets are worth halfa lac of rupees and 
over; and that accordingly it is a great 


-hardship on them that they should sud- 


denly be arrested and their animals be left 


to the tender mercy of others. 


That then is how the facts stood on 
October 9, when we granted a further 
adjournment till to-day. We also directed 
that any further affidavit which the pro- 
secution wished to putin shquld be put in 
by October 13 peremptorily. Clear intima- 
tion was also given to the Advocate-General 
by the Bench that unless the requisite 
order from Government for deportation, or 
alternatively for discharge, was not obtain- 
ed by to-day, then the natural and probable 
consequence would be that we should 
direct the aceused to be discharged. 

An affidavit has since been put in by the 
prosecution but in effect it carries the case 
no further. Substantially nothing further | 
has been done by the prosecution. Weare | 
still without the treaty, but what is more 
important we are still without any order 
from Government. The order thatI have 
made such frequent reference to is that’ 
contained in sub-s. (1), viz: "Whenever in 
a Presidency Town the Commissioner of 


‘Police or elsewhere the Magistrate of the 


District, considers that the “Local Govern-: 
mént should be moved to issue an order 
under s, 3 in respect of any foréigner who 
is within the limits of such. Presidency 
Town or of the jurisdiction of such Magis- - 
trate, he may report the case to the Local 
Government and at the same fime issue a 
warrant for the apprehension of such 
foreigner.” Then sub:s. (5) provides that :—- 
“Any officer, who has in accordance with 
the provisions of'sub-s. (4), ordered a 
foreigner to be detained ot released on his 
executing a bond shall forthwith report- the 
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fact to the Local Government. On the 
receipt of a-report. under this sub-section 
the Local Government shall without delay 
either direct that-the- foreigner be discharg- 
ed or make an-order for the removal of 
such foreigner in accordance with the pro- 
visions of s. 3," 

Then turning to the main Act, s. 3 pro- 
vides.that:— 

“The “Governor-General of Indis in 
Council may, by writing; order. anyforeigner 
^to remove himself from. British ` India, or 
-to remove himself therefrom by a partieular 

-route to be spécified-in-the order; and any - 

Local Government may, by writing, make 
‘the like order withreference to any foreigner 
within the aa a of such Govern- 
ment.” 

-It will þe seen, therefore, that in this 
"class of ease every thing depends upon 
the order of Government. The Commis- 
‘sioner of Police has no power to deport 
anybody under this Act. It is not like 
cases under the Bombay Police:-Act where 
& certain ‘discretion—and a wide discretion 
—is given to, the. Commissioner of Police - 
to deport certain -people’. who are -believed 
to be-the associates of. thieves and so.on. 

What power’ then is: there. to -retain ac- 
cused No. 1 any longer . in. eustody, and 
what power is there to: impose the condi- 

- tions of -bail on: accused Nos. 2:ànd.3 as 
the price of their retaining an ostensible 
liberty? :In my opinion the case to-day has 
"yeüched a point where, without an order 
‘from Government: of deportation: under s. 3 
of the’ Act, any such continued deten- 
tion or.any. such. continued bail is an illegal 
„or an improper detention: within. the. Ep 
ing ofs.191 (1)-(b) of the Cr. P.. C., 

i alternatively. these particular: accused ds 
- not’ ‘being -dealt "with. according .to- law 
' within the: ‘meaning of si 491 (1) (a). 

In my judgment.it. is incumbent on 
Government -under s.~ 3-A, Sub-s. -.(5), of the 
Foreigners Aet, to give their -orders ‘for 
the discharge of the: foreigner, or.else for 
his removal under sub-s. (5) without delay. . 
I -quite ~recògnise that a reasonable: time 
must be allowed in Such, cases, and that: 
naturally; ‘owing to the conditions under - 
which Government Departments must work, 
one cannot expect that matters of this sort 
can be dealt with with the same speed as: 
ifit wàs merely a caseof making an applica- 
tion direct at.once;to some single individual 
. who had complete power to dispose of: the - 
. matter there and then. 
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opinion, illegal. 


ii 
But I: do feel this stron gly. We are deal- 


ing here with the liberty of the subject. 


Shortly statéd, tuis man, accused No. 1, has 
been under arrest and:;in the custody of the 


Police ffém' September 17 up to .tq-day. 


That is nearly a month. The original 
action taken by the Commissioner of Police 
in not reporting fhe matter toe Govern- 
ment forthwith after the arrest was, in my 
That matter was put 
straight on September 23. But' even then 
a whole fortnight has elapsed and even 
still, as I haye already stated, there is no 
- order from Government. 

As faras I can see here a wrong pro- 
cédure has been adopted. The matter 
should have been investigated first, and the 
arrest made afterwards. Then there would 
have been no -difficulty in obtaining the 
orders of Government soon after the arrest. 
But it does not rest with the Commissioner 
to deport alleged foreigners under the 
Foreigners Acts, That isa matter for the 
Government and solely for the Government. 
But there the Act, as I have explained, puts 
a restriction on the.executive powers of 
Government of deportation, viz., that they 
must .be exercised without delay on the 
receipt ofthe report from. the Commissioner 


.of Police. 


In my:opinion the time that has elapsed 
here does constitute such ‘delay. Further, 


in my. opinion, it would be unfair on the 
.petitioners to ‘postpone the present hearing 


of this Rule nisi any longer. , This is the 
third time on which it “has come up for 
hearing. To-daythere is no order of Govern- 
ment as to these men’ s deportation. Ac- 
cordingly, in my’ opinion, this Rule nisi 
ought to be made absolute and all. three men 
discharged from custody or detention. 
“Under these circumstances it is unneces- 
sary: for this. Court to say anything on the 
point . whether . these men are-sforeigners 
within the meaning ofthe Act. There bein g, 


in my judgment, a clear ground on which 


this Rule should ‘be made ‘absolute Í do not 
.see the ‘necessity or the desirability of 
‘embarking on a discussion of a point which, 
in my: judgment, is not necessary for our 
‘decision. on. the . main „point, of the case, 
..which:after all is whether these men should 
be. set at- liberty or whether they. should 


.any longer.be.detained in. the; eustody of 


the Police. 
Fawcett, J.—I. agree in makirfg the 


.Rüule absolute on the. ground that these three 
: Cpérsens, are, being improperly detained, 


d c 
Pending the proceedings two of them have 
beén released on bail, but in effect they are 


“in detention under special arrangements 
fortheir temporary liberty. 


The authority vested in the Corfimissioner 


of Police to arrest a person, who he thinks 


is a foreigner, under sub-s. (1) of s. 3-A is 
one that he can, in my opinion, exercise 


"by himself, and I do not think that his 


power is restricted to a case where he can 
simultaneously obtain orders from Govern- 
ment for the removal of such foreigner. 


' But undoubtedly sub-s. (5) requires "that 


after .the Corhmissioner .of Police has 
reported that he has ordered the foreigner 


Government is to take action without delay. 
Accordingly when sub-s. (4) of the same 
s, 8-A authorises the-Commissioner of Police 


: to direct a foreignor to, be..detained in 


' & reasonable time," 
` means this. 


' custody pending “the orders of the Local 
` Government, this must obviously be read 
" with the direction in sub-s, (5) that I have 
_: already mientioned, requiring these orders . 
' to be given without delay. 


say, it cannot be contended. that the Com- 


the Local Government, e. g., for six months. 
In my opinion the provision of sub-s. (5) 
about the orders being given without delay 
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' to be detained or released on bail, the Local - 


. client: 
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1920, provides that: "In disposing of any 


such Rule, the Court may, in its.discrelion, | 


make an order for the payment by one 
side or the other of the-costs of the Rule.” 


We think in this case that the costs of 


the Rule should be paid by the respondent. 
As regards the mode in which these costs 
are to be ascertained the applicant appears 
here by Counsel Mr. Kazi Kabiruddin 
instructed by a High Court Pleader Mr, 
Bhandarkar. It was suggested to us that 
we should make an order that the costs be 
taxed as on the Original Side. 
aware that this is a form of order which is 
sometimes made in an appropriate case 
in certain branches of this Court.. But 


‘I am, 


^" 


speaking generally costs on the Original ’ 


Side are. -matters between Solicitor and 


client and are not between Pleader and 
Consequently: I -do not think it 


, would be proper in this present .case to 


That.is to: 


' missioner of Police could direct ‘a foreigner - 
“to be detained in custody for an unreason- 
< ablé length of time pending -the orders of 


is mandatory; and sub-s. (4) must be read - 
' as if the words "pending the orders of the 


Loeal Government" 


I agree with my Tigan brother that 
the fortnight or more that has expired since 
the. proceedings when ‘these persons were 


're-artested on September 23 has given ample 


time for obtaining the ‘orders of the Local 
Government, and that the delay renders the 


" further detention of these peTsons improper. 
‘I do not mean to lay down any general 


rule that an order must always be obtained 


‘within a fortnight after the report , of the 


Commissioner of Police. But in view of 


were qualified by the: 
* words “such orders being obtained within 
for. "without delay". 


the. warning we gave and the other ceir- ` 


curhstances, especially the legitimate doubt . 


that arises whether these - people are really 


foreigners, it is à case where this'Court is. 
' justified in exercising che A popets given it 


by, s. 491 of the Or. P.O 





' ‘Marten, J.—As rores the: mes ot 


e rU ar 9 0i the ` oe: aide. Rules, 


direct the costs to be: taxed a as on the Origi- i 


nal Side. 
On the other hand iai is a. suggestion 
by the Government Pleader that the peti- 


‘tioners should be. content with Rs. 30 for 


the whole of these hearings, and that they 
are not to be allowed even the costs of their 
Counsel. . 
to be wrong. The Crown appeared here 


by the Advocate-General and the Govern- 


ment Pleader, and, in my opinion, having 
regard to the importance and to the diffi- 
culty of the case it was quite right and 
proper that the petitioners should wish to 
have Counsel to oppose the Advocate- 
General. 

Under these circumstances, we think the 

proper order will-be to direct the Registrar 
to assess the petitioners' costs of this Rule, 
and that in doing so he do allow reason- 
able costs of Counsel -and also reasonable 
costs of the affidavits which have been 
filed in support of the applications.: The 
eosts as so assessed to Pe paid by the 
respondent, 

. Fawcett, J s aias 
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.This contention appears to me. 
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- ericitism by 
. reference to 
record. 
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LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 888 
. |." op 1924, ` d. A 
July 18,1924. 

. Present: —Mr. Justice Fforde.’ 
AMAR NATH—PETITIONER 
i versus ` 


EMPEROR— RESPONDENT. 
Evidence Act (I of 1872, 8. 165— Evidence in Court, 
whether can be tested by extraneous matter—Judge, 
duty of. ; > 


A Judge has no right to test evidence given unc 


Court by material which has not legally been made 
He has the right and the duty to test a 
. witness's evidence by putting questions to him for 
the: purpose of clearing up any matters which may be 
„ambiguous or doubtful. But before heis justiñed-in 
commenting adversely upon a witness's evidence, he 
must.establish the particular fact warranting such 
roper evidence' in Oourt and not by 
ocuments which are not properly on the 


‘Application for révision of an order 'of 


` the Sessions Judge, Shahpur, at Sargodha, 


` dated the 10th January, 1924. 
„Mr. Ram Lal, for the Petitioner. 


.Mr. Jaí*Lal, Government Advocate, for: 


"the Respondent. 


.at Sahiwal Police Station, in.‘the District 
‘of Shahpur, praying that certain remarks 


of the Sessions Judge of Shahpur appear- - 


AMAR wade v. fuptino®, 


E 


ay 
morning of the 6th at 6 A. x, This Sub- 


‘Inspector's testimony, therefore, could not 


be relied on and it is a fit case, I- think, in 


-which the District Magistrate may call up- 
'. on him to explain why he made suck a false 
"Statement." The Sub-Inspector in giving 


- his evidence before the District Magistrate 


‘states, according to the English record, that 


he was present at Sial Sharif from 4th to 
6th October 1923 during theegathering con- 
nected with the Urs of Khawaja Shams-ud- 
Din, and further on in his evidence he states 
that “On-the night between the 5th and 
6th’accused again made an abusive speech 
against the Golra Pir." 


The learned Sessions Judge concluded 
from this evidence that the petitioner was 
intending to convey that he was at this Urs 
continuously from the4th to 6th October, 
inclusive, andalso that he himself heard 


: the speech made on the night of the 5th- 
. 6th. There was no cross-examination of 


ing in his judgment in thease of Muham-- 


v. The Crown, 


mad Ishaq 
the record. The words 


expunged from 


should be: 


. complained of are as follows:— — : 
“The Public Prosecutor laid’ great stress- 


.on the evidence of Pandit Amar Nath, but- 


I am afraid the Police Officer is-clearly guil- 
ty of perjury.. He made the District Magis- 
trate believéjas appears from his statements 


before him and-from the judgment, that he- 


was present at Sial Sharif from 4th to 6th 


“these two nights. His first report, Ex. C-1, 


made me suspect that he was. not present at 
least during the. ‘previous. night at' Sial 


. and that he heard the speeches made on- 


Sharif, and hence | sent for his roznamcha, 


Ex.-C-2, which shows*beyond all.doubt that 
Pandit Amar Nath was noft at Sial Sharif 
but at Sahiwalon the night of the 5th-6th 
October, and, therefore, he could not have 


. heard the speeches the said Maulvi made on ` 


"the evening ofthe 5th. The roznamcha, of- 


the 5th-üth. shows that he arrived: back 
at the Police Station . Sahiwal, at about 


72. M.onthe 5th and left-again on the ` 


4 >. 


this witness to clearup the guestion as to 
whether or not he was speaking of his own 
knowledge with regard to these speeches 
and other matters, and whether or not he 


E :. was present at the Urs for the whole period 
JUDGMENT.—Thisis'a petition by: 
Pandit Amar Nath, Sub-Inspector of Police’ 


between the 4th and 6th October. Nor did 
the learned Sessions Judge question him on 
these matters, but it appears that the learn- 
ed Sessions Judge sent for the roznamceha, 
of the petitioner's Police Station and from it 
ascertained that from 7 p.a. on the 5th of 
October until 64. m. on the 6th the peti- 
tioner, was at his Police Station, and, there-. 
fore, could not have béen present on the 
occasion of the speech of the night of the 
5th-6th: 


Now, if the learned Sessions Judge had 
come to the conclusion that the petitioner 


“intended to convey that he was ifi fact pre- 
‘sent on the night of the 5th-6th, he should, 


on ascertaining that this was nòt the case,” 
have given him an opportunity of explain- 
ing how it washe came to make such a- 
statement. ‘Instead of doing this the Ses- 
sions Judge proceeded, as a result of a 
comparison of the Police report with the 
petitioner's evidence given in Court, to stig- 
matize him as a perjurer. .Such conduct 
on the part of the Sessions Judge was obvi- 
-ously highly improper. A Judge has no 
right to test evidence given in Court by 
‘material which has notlegally been made 
evidence, He has the right and the duty 


.to test a witness's evidence by putting ques- 


tions to him for the purpose of clearing up 
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any matters which may be ambiguous or ` 
‘doubtful: But.before he is justified in 
‘commenting “adversely upon a witness's 
evidence, he must establish the particular 
fact-warranting such criticism .by proper 
evidence -in Court and not-by reference to 
documents which are not-propérly on the 
record. The learned Sessions Judge. had 
no right whatsoever to'put the roznamcha 
- referred to in liis judgment, which he des- 
eribles as Ex*.C-2, upon the 'record of the 
proceedings. Such à procedure on his part 
isnot only highly irregular but is entirely 
illegal, and may, as hàs happened in the 
present case, lead to grave injustice: being 
done to the reputation and. character of,a 
witness. It isadmitted by the petitioner 
that he wast his Police Station between, 
"1 ». M, on the 5th and 6 a. m. on the 6th and 
was not present whenthespeech made on 
"the night‘ ofthe 5th or early morning of 
ihe 8th was uttered. |Had the learned: Ses- 
. sions Judge come to the conclusion that 

“this was the case, he should have asked 
‘the ‘witness for ‘an ‘explanation before 
‘charging him with thé crime of perjury. 

It is an elementary principle of justice 
.that no person should be condemned with- 
`öüt þeing given an opportunity” of being: 
` heard in his own deferice. ' 

. In the préseiit case there is no doubt that 
the learned’ Sessions Judge was jtístified 'in 
coming’ to thé ‘conélusion that” the peti- 
* tióner did piitport to speak of his ‘own per-. 
‘sonal knowledge, but as’ soon as the'learn-. 


ed Sessions J udge' had óccasion to beliéve . 


“that this was iiot-so, he” should have” given 
“the petitioner.the opportunity of explaining 
"the matiér. As already-‘stdted ‘the’ impro- 
priety of the learned Sessions J udge" con- 
sists in condemning the" witness upon the- 
“strength ofa document which was^not in 
‘evidence, and' which could not.-be made, 
, eviderice x and without giving him ^ am" op- 
portunity of' explaining!the . ‘matter. Iam. 
Satisfied that the petitioner hád"'no ‘inten- 
tiori:to mislead the: Court arid the Urdu: re-. 
~“ ord; which is somewhat: àt- variance- with 
_the: English. translation, gives support . to. 
“this view: "Ta the Urdu: record: “the peti-. 
. tioner’stated: “Iavent to thé Urs Sial Sharif 
. for -the ‘purposé ‘of ‘making arrangements 
: there, which -Urs ‘is fromthe - 4th’ ‘October: 
: “onwards. He.did not .stüte; ror did*he : 


^ méaii tostate; that he was’ "present' ‘at “this... 
E Gontinuously fróm thé:4th. tothe = 


^-6th:éf Octobér’ inclusively. Had- he been. 
„ross examined ‘By Counsel for the’ deferice, 


n I GEE, es 
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or questioned by the Judge in. thé’ Trial 
. Court, the matter would have been cleared 
up at orice.: "Thé evidence: of the petitioner 
appeared before: the- Sessions Judge: “on 
paper. He was not himself present and he 
had no opportunity to-explain any ambi- 
guities which might appear in his evidence. 
Nor did the Sessions Judge give-him any 
opportunity at any subsequent time to ex- 
plain matters. -I; am ‘satisfied ‘that very 
Serious injustice has beén. done to-the peti- 
‘tionér and that the remarks -complained vof 
‘are entirely unwarranted. I accordingly 
order thatthe words objected to; namely, 
“But Tam afraid this Police Officer is clear- 
ly guilty of perjury. -He made the District 
.Magistrate believe, as appears from- “his 
‘statements before him and from ‘the judg- 
‘ment, thathe was present at Sial Sharif 
from 4th to 6th and that he heard the 
_speeches made on these two nights, “and the 
"words “This  Sub-Inspector's testimony, 
*therefore, could not. be relied on and it,is 
afit case, 1 think, in which the District 
Magistrate may call upon him to explain 
why he made such a false statement," and 
the passage towards the conclusion 'of his 
judgment, "As Ifind that the only “inde- 
pendent witness had made a false state- 
ment in Court,” be expunged from: the re-. 
cord. 3 4 E T 
| K. S. D, Revision accepted. 


MADRAS HIGH COURT. 
2 OriMINAL Revi ISION Casi No, 991 
or 1923. 
(OrIMINAL REVISION ^ PETITION No. 439 - 
] or 1923). : 
August 22, 1994. 
Present:—Mr.- Justice ‘Madhavan Nair. 
| KUMARAGURUDASA SWAMIGAL— 
` : < PrrirIONÉE mr Gee 
versus 
JXRISHNASWAMY MUDALIAR 
AND OTHERS—ACÓUSED Nos? I^r0.5— 
RESPONDENTS. "^"' 
Penal Code (Ac XLWV'of 1860), s. 500- -Defamation 
`~- Religious controversy- -V iulent expressions Personal 
ċharactër mot assailed— Offence, 
- .Acbook.was written: by the accused, in reply to one. 
written by the complainant, on highly controversial i 
religious matters,in'which the, accused: used most 
violent éxpressións against “hg complainant: and, his 
“work, without, ‘however, assailing his: personal charac- 
i terzand respectability s iue, 6l 


wA oe rn “bar ae SoS 


D oc. ED 


ea 
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Held, that the language used: whem taken with the 
context was not defamatory. [p. 145, col. 2; p. 146, col. 1:] 


- Petition, under s. 439 of the Or. P. C., 1898, 
praying the High Court to revise the 'order 
of discharge dated the 10th November 1922 
and the order of;acquittàl dated the 19th 


March 1922 of the Court of the Chief Pre-. 
sidency Magistrate, Eigmore, in C. C. No. 


11471 of 1922; 


FACTS.—The cenika a Siva gecotio 
and religious teacher, published a contro- 
versial work the “Siva Samya Sarabham" 
in which he attacked Vaishnavism, its foun- 
ders, disciples and followers in gross and 
vituperative terms.- In reply the accused 
wrote a rejoinder “Parabrahma Tattva Vild- 
kkam" in which he indulged’ in ‘similar 
‘language but ran the attack against the 
complainant personally. 


The aecused was charged, with the offence. 


of defamation under s..500, Indian Penal 
Code. -The following are the more import- 
ant of the alleged. offending passages:-——- 
- “We have come forward to establish that 
the Srimad Barama -Vaidika Sudha Satwa 
Visishtavaita is the only true- religion, 
sie do bie: to publicly expose his (complainant? S) 


falsehoods.to.condemn and destroy his cruel . 


and egotistical words......... because he is a 
wretch: who goes about abusing by means 
of falsehoods, misinterpretations, and egotis- 
tical, cruel words... -hecause his book isa 
mere String of abuses.” 

“Is this man named Kumara Guru Dasan 
(complainant) to swallow’ the other portions 
of the Sruti?' or did he omit.to;refer to 
them by his ignorance (literally blindness)? 
or without understanding the Sruti, and 
knowing only a little portion, thereof, he has 
come forward. to unscrupulously utter lies, 
believing that no one knows the Sruti 
better than, he. 

“We boldly condemn this: man who can 
be aptly compared to: an igneramus and his 

` works.” 

“The blithering nonsense of. Kumars, Gn 
Dasan in his book of ignorance has: been 
condemned." 

“This man. and his books will be BAN 
only by atheistie, Pandara wretches, like 
erows which are fond of corpses. Those 
who excel in the knowledge of the Sastras 
will touch neither him nor his books ?" ' ' ; 
* “This Kumara Guru Dasan is one of those 
Pashandas who go'&bout abusing and :con: 
demning and: who are the reincarnations 
in this Kaliyuga, in the form of men, of 

those Asuras, Rakshasas ,end Paisachas 
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. complainant is an Asura. 


ET 


who could not bear to hear the praises of 
our Lord and died: like Hiranya, Ravana, 
Duryodhana, , Kamsa, Dantavarka, Sisupala 
ete:” 

“Although we have not condemned thé 
other perversé arguments, the abuses, thé 
contemptuous statements, the nonsense and 


. the falsehoods contained in his books, we 


have sent out this book, even ds Sri Rama 
sent Hanuman to kill Ravana and other 
Rakshasas." ^ 

"He has the egotistical pride to say he 
has written an Upanishad. Hence we have 
called him a fool publicly.” 

“We have said at page 86 of this book 
that Hiranya and Ravana and such like 


“alone can: be, compared to this Kumara 


‘Guru Dasan.” 
“Now, who is an Asura ? 
“An Asura ishe who out of desires for 
heavenly .pleasures illtreats the soul within 
and who always has wicked desires, hatred, 


'. pain and vain gloriousness." 


“There is no difficulty in saying that the 
On the basis on 
this Sruti alone, we have compared him to 
an Asura.” . 

- The Chief Presidency Magistrate, Madras, 
“held that although the language used was 
vituperative, it was provoked by equally 
abusive language of the complainant, and 
‘that the accused’ had given reasons for 
‘holding thatthe complainant had miscon- 
strued or misused texts. ‘Milder words 
might have been used but the words used 
amount.to , nothing. more than a flat con- 
‘tradiction of the complainant's affirmation 
coupled with an expression of opinion on 
‘the complainant’s character and mentality 
as revealed by the complainant's polemical 
methods.” The language, however, violent 
expression of sectarian views, wag held not 
defamatory and the accused was acquitted. 

Against the said order of acquittal, the 
‘complainant preferred a criminal revision 
petition. - 

Messrs. V. L. Ethiraj and V. Viswanatha, 
RM for the Petitioner. 

Mr. F. S. Vae, for the Respondents, 

"ORDER.--This: is 'an applieation to 


. revise an order ofàcquittal passed by the 


Presidency Magistrate. ‘A book was written 
by the Ist’acctised-as' a reply to a book 
written by the complainant. Bothe the 
books.deal with’ highly controversial reli- 
gious matters. In expressing his opinion, 
the ist accused has no doubt used violent 


expressions, but taking them along with 
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the context in which they appear, I agree 
with the Magistrate that they cannot be 
considered defamatory. I do mot think 
‘thats the personal character or respect- 
ability of the complainant is in any way 
assailed by the use of the expressions com- 
-plained of. : 

I dismiss this application. . 

e . Petition dismissed. 
V. N. Y. ; | ` 

Z. K. ; : WÉ 


BOMBAY HIGH COURT. - 

CRIMINAL REFERENCE No. 90 or 1924. 
" October 1, 1924. 

Present:—Mr. Justice Marten and 

Mr. Justice Fawcett. | ; 
NAMDEO LAKMAN —AO0CUSED— APPLICANT 
+ Versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 263 
(b), 537—Non-appealable case—Omission to record 
reasons for finding—Defect, whether fatal. 

Where in a non-appealable case there is clear evi- 
dence to justify the conviction, the omission on the 
part of the Court to comply with thé provisions of 
cl. (h) of s. 263, Cr. P. C., merely amounts to an 
irregularity which can be cured under s, 537 of the 

ode. 


Subrahmania Ayyar v. King-Emperor, 25 M. 61; 3. 


Bom. L. R. 540; 11 M. L. J. 233; 28 I. A. 257; 5 ©. W. 
N. 866; 2 Weir. 271; 8 Sar. P. O. J. 160 (P.O), distin- 
guished, . 

Queen-Empress v. Shidgauda, 18 B. 97; 9.Ind. Dec. 
(x. &.) 573, not followed. : 

Emperor v. Bankatram Lachiram, 98 B. 533; 6 
Bom. L. R. 379; 1 Or. L. J. 390, referred to. 

Reference made by the Sessions Judge, 
Poona. 


d JUDGMENT. 
` Marten, J.—This is a Reference by the 
Acting Sessions Judge of ePoona with 
respect to the conviction of accused Nos. 1 
and 2 for voluntarily causing hurt under 
s. 323, Indian Penal Code. The ground 
on which the learned Judge recommends 
to us that the conviction and sentence 
should be quashed is that the Magistrates 
recorded evidence at some length, but 


omitted to record any statement of their 


reasons for such conviction as required by 
s. 263, Cr. P. C. Then the letter of refer- 
ence, says that there was delay in lodging 
the complaint; that the exeuse that the 
complainant could not make the complaint 
earlier was false; that she' alleged that she 


was an in-door patient, whereas her jn- 
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juries were slight and she was treated as 
an out-doór patient only; and that cer- 
tain discrepancies in the evidence render-.: 
ed the above defect more than a furmal 
defect. 

The dispute in this case was a family 
‘squabble. The complainant is the mother-. 


‘in-law and accused No. 1 is her son-in- 


law. The remaining accused were relations 
of the son-in-law. The Magistrates heard 
the case, and took down a considerable - 
body of evidence for the prosecution. The 
. defence Pleader said he had no evidence 
to call on behalf of the defence. The 
order was: “Accused Nos, land 2 are con- 
victed and sentenced to pay a fine of Rs, 15 
each, or in default to suffer simple impri- 
sonment for ten days. Section 323, Indian 
Penal Code. Benefit of doubt is given to 
accused Nos. 3 and 4, and they are, there- 
fore, acquitted.” In effect the Magistrates 
‘were chivalrous enough to give the benefit 
of thé doubt to the'two ladies accused Nos. 
3 and 4, and to impose on the men accused 
Nos. 1 and 2 à small fine. e 

We have read the evidence, and there is, 
undoubtedly, ample evidence to justify the 
finding that the complainant, the mother- 
in-law, was attacked and injured by ac- 
cused Nos.l and 2. The:trouble arose 
apparently over an alleged right of way 
which the accused’s party were trying to 
block up. We fully recognise the import- 
ance of the directions in s. 263, Cr. P. C. 
and that the Magistrates should strictly 
adhere to them. We also think that it 
was quite proper of the learned Sessions 
Judge to draw our attention in this parti- 
cular case to the omission by the Magis- 
trates to comply strictly with the direct- 
tions in that section. ` 

But, on the othar hand; there is another 
section to be considered, namely, s. 537, 
Cr. P. C., which gives us g discretion not 
to interfere in revision, even where there : 
is an error, omission or irregularity in the 
order or judgment or other proceedings, 
unless it has in fact occasioned a failure. 
of justice I have no mind to whittle 
away any past decisions of this Court, 
which have held that in those particular 
cases the omission did amount to a failure 
of justice. But, in the present case, we, 
are satisfied that ne failure of justice has 
been caused, and that the omission to state 
in an additional line or two the reasons 
for the finding, is really in the nature of 
a technical omission, and not.one of a 
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‘grave nature in the present case. .In other, 
words, we have no doubt that the-accused 
Nos. 1 and 2 were rightly convicted. 


Further, this is an application in revi- - 


sion, and not an appeal, and this also is 
a discretionary remedy. -So really here we 
have a double discretion to exercise. 

Under ‘all the circumstances of the 
case, therefore, we think that to send 
this family squabble back again to 
the Police Court for a re-hearing or 
-for the matter of that, to quash the con- 
viction altogether, would really not be a 
course, which would be suitable to adopt 
in the present case. Under those circum- 
stances, we are not disposed to interfere in 
revision and we will direct the papers to 
be returned. - 


Fawcett, J.—1 concur. The omission 


'to comply with cl. (h) of s. 263, Cr. P. C. 
on the part of the Bench Magistrates, in 
my opinion, merely amounts to an irregu- 
larity which ‘can be cured under s. 537, 
Or. P..O,, inasmuch as the case was a non- 
appealable bne, and there was clear evi- 


dence ‘justifying the conviction, It can, ` 


therefore, be assumed that the conviction 
was based on the Magistrates’ belief of that 


evidence; and it is an omission which has ' 


not in fact occasioned failure of justice, 
‘It isnot a case ofa direct contravention 
of some provisions as to the mode of trial 
like that referred to in Subrahmania 
Ayyar v. King-Emperor (1). The mere fact 
that this Courtin the case of Queen-Em- 
press v, Shidgauda (2) or in other cases, has 
set aside the conviction for a similar omis- 
sion, is not, in my opinion, sufficient ground 
for holding that in every such case the 
. Court should set aside the conviction That 
would be contrary to what has been laid 
down in very clear terms by Sir Lawrence 
Jenkins as to the discretionary power which 


the High Court exercises in revision. In. 


his judgment in Emperor v. Bankatram 
Lachiram (3) he says (at page 566):— 


“This discretion ought not to be erystal-: 


lized, as it would become in course of time, 
by one Judge attempting to prescribe defi- 
nite rules with à view to bind other Judges 
in the exercise of the discretion, which the 
Legislature has committed to them." 

"Here I think our discretion should ob- 


. (1) 25 M. 61; 3 Bom. L. R. 540; 11 M. L. J. 233; 
98 1. A. 257; 5 O. W. N. 866; 2 Weir. 271; 8 Sar. P. 
C. J. 160 (P. O). D 
2 18 B. 97; 9 Ind. Dec. (N. 8.) 573. È 

* (8) 28 B. 533; 6 Bom. L. R. 379; 1 Gr. L. J. 390 
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viously be exercised in favour of upholding 
the -conviction rather than upsetting it be- 
cause af a technical error. 

- K. 8, D. | Papers returned, 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL-No. 189 or 1924. 
July 23, 1924. 
Present :—Justice Sir Hugh Walmsley, Kr, 
< and Mr. Justice Mukerji. 
SURENDRA LAL DAS AND OTHERS— 
APPELLANTS 
versus 
EMPEROR--OrrostrrE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 289— 
Penal Code (Act XLV of 1860), ss. 148, 201, 801— 
Rioting and culpable homicide—Causing disappearance 
of dead body—Joint trial, whether legal. - 

Where a riot results in the death of a person, and 
thereafter one of the rioters takes away the dead 
body and causes its disappearance, a joint trial of 
that rioter for an offence under s. 201, Penal Code, 
along with a trial of all the rioters for offences under 
ss. 148 and 304 of the Code is illegal, as the offence 
under s. 201 cannot be said to have been committed 
in the same transaction in which the other offences 
were committed. 


Criminal appeal. against an order of the 
Sessions Judge, “Sylhet, dated the 29th 
February, 1924. . | "lex 

Babus Narendra Kumar Basu and. Biren- 
dra, Coomar De, for the Appellants., 

Babu Jatis Chunder Guha, for the Crown. 


* JUDGMENT. ` 
Mukerji, J.—The appellants who are 


. five in number were tried along with an- 


other person named Abudas by the learned 
Sessions Judge of Sylhet with the aid of a 
Jury. The charges on which the accused 
were tried were as follows: There wasa 
charge against all the accused persons 
unders. 148, Indian Penal Code, and another 
charge under s. 304 read with s. 149, Indian 
Penal Code, for causing the deaths of one 
Bodhi Namasut. As against the appellants 
Nos. 1, 2 and 3, there was a further charge 
under s. 304 read with s. 34, Indian Penal 
Code, and as against the appellant No. 9 


148 
there was also acharge under s. 201, Indian 
Penal Code. Against the appellant No. 4, 
there was a further charge under,s. 326, 
Indian” Penal Code, for causing grievous 
hurt to one Juan Namasat. 

The Jury were unanimous in their 
verdict. So faras Abudas was concerned, 
they unanimously found him not guilty of 
the offences with which he was charged and 
the learned Sessions Judge agreeing with 
and accepting their verdict as regards liim 
acquitted him. With regard to the present 
appellants, the Jury found them all guilty 
under.s. 148, Indian Penal Code, with 
regard to appellants - Nos. 1, 2 and 3, they 
found them also guilty under s. 304 read 
with s. 34; Indian Penal Code. -As to ap- 
pellant No. 4, they further found him guilty 
under s. 323, Indian Penal Code, and as to 


appellant- No. .5, under s. 201, Indian Penal 


Code. 

The learned Sessions Judge agreed with 
the unanimous verdict of the Jury in so far 
as they found the appellants Nos. 1 and 4 
guilty under s. 148, Indian Penal Code, and 


the appellants Nos. 1,2 and 3 guilty under. 


B. 304 read with s. 34, Indian Penal Code. 
But he was of opinion that the appellants 
Nos. 2, 3 and 5 should have been convicted 
under s. 147, Indian Penal Code, rather 
than under s. 148, Indian Penal Code, and 
that the appellant No. 4 should have been 
convicted under s. 326, Indian Penal Code, 
Yather than "under s. 323, Indian Penal 
Code, and not being willing to differ from 
the unanimous verdict of the Jury, he 
accepted the same and convicted the.present 
appellants’. of the offences in respect of 
which the Jury found them guilty and sen- 
tenced appellant No. 1 unders. 304 read 
with -s.°34, Indian Penal Code, to seven 
ears’ rigorous imprisonment and appel- 
ants Nos.2 and 3to five years’ rigorous 
imprisonment each under the same section— 
no-separate sentence being passed on these 
three accused persons.under s. 148, Indian 
Penal Code. The appellant No. 4 was sen- 
tended to two -years’ rigorous imprisonment 
under s. 148,-Indian Penal  Code—no 
separate sentence being .passed on him 
under section 323, Indian Penal Code, .and 


appellant No. 5 was sentenced to rigorous 


imprisonment fortwo years under s. 201, 
Indian, Penal Code—no separate sentence 
being passed on him for the offerice "under 
8. 148, Indian Penal Code. | 7 

The trst and the principal objection that 
has been taken on behalf of the appellants 
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to their convictions as aforesaid relates to 
the joinder of the charge unders. 201, Indian 
Penal Code, with the other charges upon 
which the appellants other than the appel- 

‘lant No. 5 have been tried. It appears that 
the case for the prosecution was that the 
riot took place over a dispute relating to a 
go-pat_ and that in the course of the riot one 
Jnan Namasut-was wounded with a bambóo- 
staff at his knee'and one Bodhi Namasat 
was also assaulted—the result of which was 
that he died on the spot and that thereafter 
the appellant No. 5 Munshi along with one 
other person named Lakhidas who was not . 
on his trial before the learned Judge took 
away the dead body and the corpse was not 
recovered since then. Upon this view of the 
facts it is difficult to hold thatthe offence 
under s. 201, Indian Penal Code, alleged to 
have been committed by the appellant No. 5 
Munshi was committed in the. course.of the 
same transaction in which the other offences 
were committed. It is quite clear that, so 
faras the offence of rioting is concerned, 
that must have ended with ethe serious 
injury inflieted upon Bodhi Namasat and 
the offences that were committed in the 
course of the riot had all been completed 

< before the offence under s. 201, Indian Penal 

Code with which the appellant No. 5 was 
charged had come into existence. I, there- 
fore, hold.that there was no justification 
for the trial of'appellant No. 5 on the charge 
under s. 201, Indian Penal Code, along with 
the other offences for which the appellants 
were tried by the learned Sessions Judge 
and that the whole trial was vitiated by 
mis-joinder of charges. f 

“One other objection was taken on behalf 
of the appellants and it was this : so far as 
the appellants Nos..1,2 and 3 are concerned, ` 
there was a charge against them under 

s. 304 read with s. 149, Indian Penal Code, 
and also another charge under s. 304 read 
with s. 34, Indian Penal Code. These 
charges as they stand were not in the 
alternative but were substantive charges 
against these appellants, Although under 

the law, there cannot beany objection to 
these charges being put forward against the 
accused persons at-one and the sare trial, 

itis obvious that in some instances they 
may cause embarrassment to them inasmuch 

as they proceed npon an assumption of facts . 

which may not be identical sofar-as the 

two charges are concerned and it is desirable 
that, in framing charges with regard to 
matters of this description, attention should 
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be paid to the case as put forward on behalf 
of the -prosecution “and the matter should 
then be ,dealt with strictly in accordance 
with the allegations which thé prosecution 
desires to prove. ‘In this view of the matter, 
I think that the convictions and the sentences 
passed. upon the present appellants. cannot 
be sustained. Accordingly, I would set them 
aside and direct that the five appellants 


before us be re-tried in accordance with law. ` 
These appellants, we are informed, are on. 


.bail. They will remain on the same bail 
pending their re-trial. . . 
' Walmsley, J.—I agree. f 
N. H. i Appeal allowed : 
Re-trial ordered. 


BOMBAY HIGH COURT. . 
CRIMINAL REFERENGE NO. 78 or 1924. 
October 10,1924. — 
Present:—Mr. Justice Marten and Mr. 
. - Justice Fawcett. 
EMPEROR—APPELLANT 
E - versus ` 0 
MARIA BASAPPA— COMPLAINANT. 
Criminal Procedure Code (Act V of 1898), s. 880 
(1)—Prosecution of approver—Certificate of Public 
Prosecutor, necessity of. 
“It is illegal to institute proceedings against an 
approver for the offence in respect of which pardon 
was tendered.to him without the certificate of the 


Public Prosecutor. 
Emperor v. Kothia, 30 B. 611; 8 Bom. L. R. 740; 
4 Or. L. J. 346; Emperor v. Gungua, 29 Ind. Cas. 323; 
37-A. 331; 13,A. L. J. 494; 16 Or. L. J. 483 and 
Emperor v. Abani Bhushan, 8 Ind. Cas. 721; 37 O. 
845; 11 Or. L. J. 702, not followed. . 
. Reference made by the District Magis- 
trate, Dharwar. : i 
“Mr. S. S. Patkar, | 
for the Crown. wo 
The Assistant. Public Prosecutor, for the 


complainant. ... >. -— i 

; JUDGMENT. - 

Marten, J.—This is a Reference by the 
District Magistrate’ of Dharwar recom- 
"mending-that the proceedings now pending 
against the present. accused in‘ the Court 
of the F'irst-Olass Magistrate of Gadag on a 
charge of murder under &. 302 should be 
quashed on the ground of the illegality 
of the proceedings. | RE" = 
“The accused was: admittedly an approver 
jn a murder case in’ whieh: he was granted 
g full pardon under: 8: 337 of the Or, P. C, 


Government Pleader, 
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That being so, that pardon was a bar to 
any criminal proceedings being taken against 
-him in, respect of his complicity in the 
. murder subject to any other provisions of 
-the Cr. P. C.. Those other provisions will be 
found in*s. 339 which provides that where 
such a pardon has been tendered, and the 
Public Prosecutor certifies that in his 
-Opinion any person who has accepted such 
tender has not complied ‘with the condition 
.on which the tender was made, such per- 
son may be tried for the offence in respect 
-of which the pardon was so tendered. 
Admittedly here the Public Prosecutor 
has given no such certificate, but notwith- 
-Standing that the learned Sessions Judge 
.of Dharwar at the termination of the trial 
directed that the approver be put be- 
fore a Magistrate, and that the Public Prose- 
cutor be authorised >to. file a complaint 
against the approver and he ordered that 
the approver should be discharged and re- 


. arrested and remanded to prison and should 


be produced before a Magistrate when called 
“upon, `. . 
- That is the order on which the present 


_-complaint before the Magistrate is founded. 


The letter of referen&e points out that the 


. very complaint itself is wanting in the 
, Mecessary .condition before it can be en-. 


‘quired into, viz., the certificate of the Pub- 
lie Prosecutor under s, 339. In our opinion 
that objection is à sound one. The order 
of the, léarned Sessions Judge would seem 
‘to have been made per incuriam, and, in our 
opinion, it cannot be supported. 

- If onelooks at the matter in principle, 
there is all the more reason to construe these 
sections strictly. The accused under one 
section has been given á pardon. If, there- 
fore, he is subsequently to be tried for his 
life, it is only fair and propèr that the speci- 
fie directions of the Code which enab?e that 
to be done should ‘be strictly complied with. 
We get here a. specific condition, iz., that 
the Public Prosecutor has to make a cer- 
tain certificate. This he has not done. How 
then in common fairness can be accused be 
now prosecuted for this crime? Itseems to 
me that although there may be other reasons 
for the insertion of this particular provision, 
the Public Prosecutor is the proper person 
to give such-a certificate, I take it that in 
the districts le has very much the same sort 
of duties to perform in criminal matters as 
the Advocate-General’ of Bombay has, for 
the Bombay Presidency as a whole ‘or the 
Attorney-General has in England; “He has 
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access to all information in the possession 
of Government in relation to any offence, 
„and consequently he is often in a much 
' better position to say whether a particular 
prosecution should be withdrawn or pro- 
ceeded with than the Judge whése duties 
„are solely confined to the evidence before 


1t is eonceivable that, on the evidence 
_admissible before him, a particular Trial 
Judge may gome to a particular conclusion. 
It is equally possible that if it was admis- 
sible at a trial to have all possible informa- 
tion placed before him whether it was strict- 
ly speaking legal evidence or not, he would 
have arrived at a different conclusion. How- 
ever, that may be, to my mind there can be 
.only one construction possible of this section, 
and that construction is not the one which 
the Assistant Public Prosecutor of Dharwar 
who has come here in person to support the 


learned Sessions Judge's decision has asked 


. usto adopt. e 
Nor if one turns to earlier decisions be- 
fore the recent statutory amendment neces- 
. Bitating a certificate from the Public Prose- 
eutor, does it appear that a Sessions Judge 
in former days could properly have adopted 
the course which the learned Sessions Judge 
has taken in the present case. We have 
' been referred to three cases, viz, Emperor 
v. Kothia (1), Emperor v. Gangua (2) and 
Emperor v. Abani Bhusan (3). These are 
. all cases before the recent amendment, and 
they all go to show that the proper person 
to sanction the prosecution of an approver 
on the ground that he had broken his par- 
don is the District Magistrate and not the 
Sessions Judge. The judgment in Emperor 
v. Gangua (2) is particularly clear on that 
point. However, that is now obsolete law. 
So we need not go into that nor discuss the 
case be the opposite effect in Chanan Singh 
v. Emperor (4) which the Assistant Public 
Prosecutor of Dharwar drew, our attention 
' to. a 
In our opinion the pro&eedings in ques- 
tion here are illegal and the Rule nisi should 
bemade absolute. We willalso direct that 
the present complaint be withdrawn and 
that the approver be discharged from 
custody. d . 
(| 30 B, ell; 8 E R. 740; 4 Cr. L. J. 346. 
MO 7 483. as. ay A. 331; 13 A. L. J. 424; 16 
A os Ind. Cas 721; 37 C. 721; 37 C. 845; 11 Or. L. 


(4) 56 Ind. Cas. 774; 1 L. 216; 21 Or. L. 
p, T, B. 1920, | TL. J. 518; 108 
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-Fawcett, J.—I concur. It has been 
urged in support of the learned Sessions 
Judge's order. that he has inherent juris- 
diction in spite of the provisions of s. 339, 
sub-s. (1), to make that order. No doubt it 
has been laid down by this Court in In re 
Ganesh Narain Sethi (5) that as a general 
ruleit is the right, and in some cases also 
the the duty, of any person having know- 
ledge of the commission ofan offence to set 
thelawin motion, even though he is not per- 
sonally interested or affected bythe offence. . 
But that general rule is of course subject to 
statutory exceptions, and the present case 
is, in my opinion, elearly one of them, 
The pardon that was given to theapprover 
prima facie acts as a bar to any prosecu- 
tion of the approver for the offence in 
respect of which the pardon was tendered, . 
or in respect of any other offence of which 
he appears to be guilty in connection 
with the same matter, except so far as 
the Legislature may authorise a prosecution 
in such a case, and the effect of sub-s. (1) 
of s. 339, as it now stands, is clearly to 
make the certificate by the Public Pro- 
secutor the sole basis of a prosecution of an 
approver. It is not suggested that there are 
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. other provisions, such as Chap. XXX-V. of | 


the Cr.P.C., under which a Sessions Judge's 
order directing a complaint can be justified 
and the general rule of - construction 
applies, expressio unius est exclusio alterius, 
Therefore,.it is only under the conditions 
specified in. sub:s. (1) of s."339 that -the 
approver can be proseeuted, as the Sessions 
Judge proposes to prosecute him. vt 

K S. D. Rule made absolute. 
(5) 13 B..600; 7 Ind. Dee. (x. s.) 397. 
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Where the accused who subjected her daughter-in-. 
law to a continuous ill-treatment, gave her a severe 
beating on the day previous to her death, and the 
_msdieal evidence showed that the death was due to 
“shock from several blows on an uniourished girl 
suffering from chronic lung disease” 

Heli, (1) that the accused did ay intend or con- 
template the death of the deceased as a result of the 
beating that was inflicted on her and was not, there- 
fore, guilty ofan offence under s. 304, Penal. Code; 
[p. 156, cols. 1&2) 

(2) that under the circumstances of the case the 
accused was guilty of an offence under 8. 323, Penal 
"Code. [p. 158, col. 2.) 

.To constitute abetment there myst be under s. 107 
of the Penal Code either (1) instigation, (2) conspiracy 
or (3) actual aid either by an act or an illegal omis- 
sion. [p. 158, col. 2; p. 159, col. 1.] 


- Tho mere fact that the accused was sitting by 


when another person was beating a third, and did 
not interfére, is not sufficient to constitute abetment, 
[p. 158, col. 2) 

Criminal a ppeal from an order of acquittal 
passed by the Sessions Judge, Meer ut, dated 
the 17th March 1924. 

The Government Advocate, for the Orown. 
` Messrs. Ram Nama Prasad and M ajid 
Ali, for the Accused. 


JUDGMENT. 

"Walsh, A. C. J.—This is an appeal by 
Government against sn acquittal. 
charge is undér s. 302, but the Government 
Advocate asked us only for a conviction 
unders 304. The case belongs to that 
class in „which parents, or persons in loco 
parentis, are charged in a Criminal Court 
"with causing the death of their child, or 
of the child committed to their charge, not 
by one act, about which there can be no 
question, - -either as to the factum or as to 
its legal character, but bya series of acts, 
Or. rather by & continued course of treat- 
ment,' mainly hidden from the outside 


world, culminating in a final act which did- 


in fact produce death, because the victim 
had already, by the previous course of 
conduct, been reduced to a condition of 
health which predisposed her to collapse 
and rendered her tinable to resist the cul- 
minating act as a normally ‘healthy child 
might have done. 

The’ case appears to me ‘to, raise a ques- 
tion of grave publie importance, particul- 
arly 
women generally, and particularly young 
girls, -and-old widows, are toó - often sub- 
‘mitted -in this country.. It has ' led to 
"unfortunate differenees of opinion between 


“the various legal ‘Tribunals, the evidence, 


"which is voluminous; being partly direct 
and partly circumstanti&l ` 
The Sommniting ee took the view 
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in" view of the-treatment to which ° 


"the details of this evidence. 


“of violence, or 
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that "the death of MusammaL Shakuran, 
poor and helpless girl, was due to the 
merciless acts and omission of the two 
‘accused in“ whose care.and custody she 
was for six months, which finally resulted 
in-her death”, and he committed both, the 
accused to Sessions under s. 304. £ agree 
with ~this. view, which seems to me "the 
most merciful one open to us. What | mean 
is that I think the facts would support a 
conviction under s. 302. | 

The Sessions Judge himself Amended the 
charge.to one under s. 302, and then ac- 
quitted the accused of everything. He does 
not appearto have considered any alterna- 
tive case, either under s. 301, or under s. 


:328, or to hàve invited the opinion of the 


‘Assessors upon either of these alternative 
cases. As he held the accused to be morally 


responsible for the ill-health óf the girl, 


which the medical evidence proves to have 
accelerated her death, or to have predispos- 
ed her to succumb to the beating, I am 
unable to follow his reasoning, and -I 
think it right to: say that I deprecate a 
Judge énlarging the charge, and then 
acquitting, without considering the alterna- 
tive minor charge upon which the accused 
has been properly committed, when the 


` facts in both cases are the same. 


Unfortunately a difficulty has arisen in 
the course of the hearing this appeal, inas 
‘much as while my, brother is prepared on the 
evidence to convict only under s. 323, I 
am of opinion that a charge under s. 304 is 
clearly made out, and that a conviction . 

under s. 302 would not be wrong. 
The history of the case is painfully clear. 
The deceased was 14. She went to live 


“with her husband, and with her husband's 


parents, the two accused. “When she 
left her. home, she was according to her 
father Kallu, as well as to the overwhelm- 
ing evidence of the accused's neighbours, 
in good health. She showed no ¿Signs of 
organic disease. She had no fits. The 
evidence ofthe neighbours is overwhelming 
that, she was starved, ill-treated and over- 
worked. Ismail, P. W. No. 3, says: “she was 
fat and fresh“, and became rather weak”. 
Musammat Bhuria’ says: “she was well and 
strong’, and “that her physical state has 
-deteriorated". It is superfluous to recite 
The fcllow- 
ing witnesses speak either to isolated acts 

to constant violence:— 

“Témail P- W. No. 3, Musammat Bhurta P. 
-W, No..4,- Musammat Sukhdei P. W. No. 6, 
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Musammat Alladia P. W..No.-7, Hakimullah 
P. W. No. 16, Niadar P. W. No. 17. The 
following speak to the steady decline in 
‘her appearance of health, and strength:— 
The father Kallu P. W. No. 1, Ismail P. 
W. No. 3, Musammat Bhuria P. eW. No. 4, 
Musammat Zamurrud, P. W. No. 5, Rahmat- 
ullah P. W. No..14, Niadar P. W. No. 17, 
and Nagwan P. W. No. 18. It would be 
difficult to find a more convincing body 
of evidence, if trustworthy, and while it 
corresponds -generally, it-is by no means 
a series of repetitions suggesting an 
artificial creation of deliberate invention. 
The witnesses are said to be hostile to 
the accused, and I am prepared to assume 
that they are. 
pushed beyond the limits of reason within 
which scepticism ought to be restrained. 
There is no reason why the credit due to 
‘the prosecution witnesses should be con- 
‘fined to those who are friends of the ac- 
cused or indifferent, and if this elass of 
ease is ever true, witnesses to the truth, 
- if they are possessed of ordinary humanity, 
can with difficulty restrain their indigna- 
tion and hostility. 

The deceased's father had provided Has 
with ten suits of clothing, but Musammat 
Bhuria says that she had “no cold weather 
clothes, that she was kept with taklif as 
to food and clothes, and wore dirty clothes 
which she br ought ‘from home”, Musammat 

"Zamurrud says: "when the girl came from 

Delhi she. was fat, but before she died 
she was reduced. She was ill-treated by 
‘the woman who kept her short of food 
and clothes. She had to do all the work 
“which is done by several”. 

The evidence is also KNA that 
the accused were conscious of this inhuman 
state of things, Muhammad Jan, the 
‘brother, who went twice to try and see 
the girl and bring her home, was refused 

. access to her by the accused. : The first.time 
‘he went*he was allowed to eee her, after 
Ismail and several others had interceded. 
‘He was not allowed to talk with her. He 
found the deceased healthy enough. The 
second . time, two months later, he was not 
allowed to see her. This incident is con- 
firmed by the Kotwala witness who had 
accepted the defence of the accused and 


“was certainly. not unfriendly to the accus-. 


ed. It is not unlikely. that he thought 
they were acting within their rights, The 
day. before her death the deceased. was 
beaten once for a fault about spilling « oil, 
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This line of attack is often- 


earlier cause; 


“Doctor, it is true, 
-have had.a longer history then six months. - 
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-and according to the view of the Judge, 


almost certainly twice. She stood meekly 
still and did not run away. I infer from this 
that she had been reduced to eomplete sub- 
mission and-defencelessness. Most of the 
witnesses called, who were neighbours, say 


that they expostulated in vain and were 


told to go away and mind their own 
business, 

The beating g or beatings took place shortly 
before death. There was nothing in. the 


‘heating to cause death, except from shock 
to an enfeebled system. The Civil Surgeon ' 
‘says that death was due to shock from 
Several blows on an ill-nourished. girl suf- 


fering from chronic liver disease. After 


death the lungs were found congested and 


chronically inflamed, and the abdominal 
wall was very thin and showed hardly any 
fat. He says that the condition of the body 
might have been caused by starvation, 
exposure and overwork. In my view there 
is nothing else in the case to account for it. | 
There is not ashred of evidence to sug- 
gest that the girl was wasting before she 
left home; or that she had already began 
to suffer from neglect; or that the six 


months spent. with her mother-in- law- were, 


merely the progressive development of an 
The direct evidence is en- 
tircly inconsistent with this theory. The 
agreed that it might 


Of course it might." How could he’ say 


‘less? The duration of symptoms of such 


acharacter must depend on the rapidity 
with which the cause operates,andon the 


‘degree of-the neglect and violence which 


set them up. ‘The medical evidence is in 
no way inconsistent with the history given 
by the witnesses, and strongly supports it. 

The accused did their best by - burying 
the body and by-other means to conceal the 


cause of death from the father and to pro- 
-pagate in the village and to the Kotwal a 


false account. . The man denied any beat- 
ingand alleged epilepsy. At the trial both 
made-the false- and ludicrous suggestion 
that the deceased was epileptic and met her 
death by -falling down stairs, and they 
called witesses to support this cock and bull | 
story. The wifedenies the beating. The. 
evidence that this denial isuntrue,-is over- 
whelming. But: curiously enough the 
Judge seems to think that there was an- 
other beating just before the death, and that 
the one which the witnesses speak „of, was 
not suficient to cause the- Seth and does 
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not correspond with the Doctor's post mor- 
tem observations. : ` 
The Judge holds the accused - morally 
responsible for the ill-health of the girl and 
probably for her death. Iagree with this 
finding, except that, iņ my opinion, the 
medical evidence makesthem certainly, and 
not merely probably, responsible for the 
death. 
` Iam, therefore, convinced beyond’ doubt 
that a case is in fact established against 
the accused of having submitted an infant 
girl, for whose support they were respon- 
sible, to a continuous, and severe course of 
ill-treatment and starvation, which could 
only have one end if persisted in, and would 
certainly have terminated in her death from 
natural causes if they had not accelerated it 
by beating her. They must be taken to 
have seen and known that they were jeo- 
pardizing her life by their calculated - neg- 
lect, as well as by their active ‘brutality 
and violence to her young and feeble frame. 
I cannot accept the view that on such facts, 
the only crime committed under the Indian 


Penal Code is an’ assault under s. 323. By : 


s. 32 an omission is just as illegal asan act 

and thecofmbind causes Which Nar res- 
ponsible for the death in this case, appear 
to me to be covered, if legislative enactment. 
1s necessary to make their criminal effect 
intelligible, by s. 36 of the Indian Penal 
Code ‘with the illustration given there- 
under. The combined-effect of thèse to sec: 


` .tions and the definition of culpable homi- 


cide under s. 299, seem to me to cover this 
case. CRM 
There is abundant evidénce of motive in 


— the way of pecuniary gain. There is al- 


ways some pecuniary gain to a parent-who 
starves her child and allows it to. die of 
neglect. Negligence in the view of the law 
is frequently only economy carried beyond 
legal limits-to the stage when-risk to others 
is incurred. But the annals of crime. show 
that this class of torture of defenceless 


childern is hy no means confined to the - 


poor, or to those who have some paltry pecu- 
niary profit to make.out of it. It manifests 
itself particularly in some women who suffer 
from a kind of hate-hunger. There is no 
half-way house.. A" woman either loves and 
nurtures a child, or she does neither, and 
the present case presents all the features of 
an unreasoning and calloùs brutality push- 


“ed to a degree which could only end either 


in slow decay or death from excessive 
violences . . ^" .:.... 


EMPEROP V. CHANDA. 


153 


I would conviet both accused under s. 304 
and sentence each of them to transportation 
for life. : 

: Alternatively I would agree to the convic- 
tion and punishment decided by my brother. 

Ryves, J.—Chanda, an oil-man residing 
in the City of Meerut andhis wife Musam- 
mat Ramzano were committed to the Court 
of Sessions at Meerut charged of an offence 
under s. '304 of the Indian Penal Code. 
The learned Sessions Judge amended this 
charge by charging the accuged of murder 
under s. 302instead of s. 304. At the end 
ofa careful trial he in concurrence with the 
three Assessors found the accused not guilty 
and ordered their acquittal. He added 
that he was satisfied that both the accused 
were “morally responsible for the ill-health 
of the girl and probably for her death.” 
Government has appealed from this order 
of acquittal, and we have heard the learned 
Government Advocate on behalf of the 
Crown and Mr, Ram Nama Prasad for the 
accused. 


_ Up toa point there can be no dispute as to 
the facts. The acctsed appear to have 
been considered well-to-do in comparison 
with their neighbours. They had a son 
Majid, who asis usual among such people 
was married while still a child to Musam- 
mat Shakuran, the daugther of a caste-fel- . 
lownamed Kallu, a resident of Delhi. At 
the time of the marriage Chanda executed 
two documents and gave them to Kallu. 


“One was a deed of dower promising to pay 


Musammat Shakuran Rs, 1,000, the other 
was an agreement binding himself to pay 
Mucammat Shakuran Rs. 5 a month, pocket 
money, until her husband was able to sup- 
port her. The marriage is said to have 
taken place some four years ago, and a day 
‘or two after the marriage the girl went 
-back to live with her parents ih Delhi. 
Some five or six months before the girl's 
death, which occurred on the 1%h of Janu- 
ary 1924, that is somewhere about July 
1923; the gir! came to live with her husband 
in his parents' house. . There seems to be 


: no doubt that from the time of her arrival 


she was treated very’ harshly by her hus- 
band’s parents. 


There can, I think, be no doubtthat she was 
not properly fed or properly clothed or look- 
edafter with any maternalcare, but was treat- 
ed simply.as a drudge, and was frequently 
physically ill-treated. The father-in-law 
was most anxious to get out of his promise 
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to pay the dower. d eigen ‘he actually 
Lad a documert registered which at any 
rate, purported to have been executed by 

. Musammat Shakuran renouncing her claim 
to dower. 
cribed as 22 years of age. The doeument 

. was registered and I cannot help thinking 
that the Sub-Registrar must have been 
deceived about the identity of the girl, be- 
cause.it ishard to believe from the Doc- 


tor's evidence as tothe appearance of the, 


girl, that if she herself was produced be- 
fore the Registrar he could have been satis- 
fied that she was of age. "l'here is, however, 
no evidence that the document was execut- 


ed by the girl herself. Muhammad Afzal. 


. Khan who wrote it says that some persons 


came to him to get it writtan, whom he did. 


not know and whom he cannot identify, 
that having written it he read it over to the 
woman who was in &dooli and her thumb 
mark was taken. llahi Baksh witnessed 
. the.document, What he- says is that: “it 
, was written on behalf ‘of Shaukuran, but 
-not in my presence. Chanda the accused 


brought it to me saying his daughter-in- - 


Jaw had renounced her dower. I signed it 
at my shop. The woman did not come. I 
went tothe kutcherry. Chanda had.a dooli 
. with him. .We come to the Sub-Registrar's 
* office and T identified the woman. I had 
` seen her at Chanda's house 8 or 10 days 
' before. I thought her age was 16 or 17”. 
This is the only evidence to connect 


` Musammat Shakuran with the document. 


and if it were necessary to find as a fact 
that she had in fact executed the: document, 
I should have difficulty in holding it proved. 
I do not, however, think the point is really 
very- material. She may have been coerced 
or cajoled into executing this document 
and admitting it before the Sub-Registrar. 
This was in August. It appears that 
Kallu, the father of the girl, made two or 
e three attempts to-get the girl back, but 
neither he nor his son were allowed to talk 


to the girl and were only permitted to see: 


her on one occasion owing to the remons- 
trance of the neighbours. Chanda said that 


he was afraid that Kallu might take the 


- gil away and he was unwilling that. she 
should leave the. house until all claim to 
her dower was given up.. 

-* We.now come to the 16th of January. 
On that day it appears that Musammat 
Shakuran spilt some oil and. that her 
mother-in-law, infuriated by the loss of 
p ona a pice worth of oil, meted a stick, 
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which is déscribed by one witness as a 
yard long and as thick as one's thumb, 
(another witness describes it by saying the 


.Stiek was as thick asa thumb and was 2 
In this document she was des- ` 


twig from a tree) and ‘beat her with it 
about: the head and, shoulders and hack. 
There can be no doubt that this was a severe 


beating. so much as, that the neighbours. ` 


expostülated. Next morning Rahmat Ullah, 
a neighbour, whose house is just across ` 


.the lane says thaf he saw the girl at 6 4. M. 


doing her ordinary work, that is to say, 
she was carrying cowdung cakes to the 
zanana. This shows, as the Judge points 
out, that .the beating on the day before, 
atany rate was not severe enough to in- 
capacitate her. About 8 o'clock the girl 
seems to have suddenly collapsed and died. . 


Nanwa a witness for the: prosecution says . 
that at'10 o'clock the same morning Chanda 
came to him and asked him to send a wire 
to the father of the girlto summon him as 
the girl was dead. This witness goes on to 
say that Chanda told him- that he would 
not-bury the ‘girl till Kaliu came. He-says 


he did not ask Chanda what she had died ^ 


of and that he-had' no suspicion then. It 
seems, however, that the neighbours were 


'not at all. satisfied about the death of the 


girl and disbelieved Chanda when he.said 
that the girl had died in an epileptic fit, 
because so faras they knew she had never 
suffered in this way, before. What seems 
to have aroused their suspicion was because 
it was so sudden and unexpected. It was 
known that the girl had been habitually 
harshly treated and it was suspected ap- 
parently that there had been some foul 
play. Jtseems, however, fairly clear that 
the death was not attributed at the time 
to the -beating which the n had received 
the day ` before.. 


Niadar, one of the witnesses, says that ' 
people, were saying that Chanda had killed 
the girl. ‘A report was made at the Police 
Station in the course of the day and Kirpa 
Ram the Sub-Inspector personally made , 
local inquiries and it was not till that 
afternoon that the .body was taken for . 
burial. The father arrived the next day 
and the District Magistrate had the body 
exhumed and sent to the Civil Surgeon for 
examination. The post mortem examina- 
tion ‘was conducted by the Civil Surgeon. 
He deposes to the finding of bruises on the’ 
head, back and arm. ‘In his- opinion death 
was due “to shock from several blows_‘on 


‘more, 
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&n unnourished girl suffering from chronic 
lung disease," l 

I think we may take this as proving that 
the girl died from the elfects o£ the beat- 
ing which she received on the 16th of 
January, and I think it is also clear from 
medieal evidence that that beating if ad- 
ministered toàn ordinary healthy girl of 
15 or 16 years of age would not cause 
very serious injury and would not be ex- 
peeted by any reasonable person to cause 
Such injury. : : 

The Doctor says that the probable age of 
the girl was about 15 or 16 years and that 
the body was very emaciated. He found 
chornic adhesions of the pleura on both 
sides and both lungs were congested and 
chronically inflamed. He found the heart 
smaller thàn usual, the abdominal wall 
very thin showing hardly, any fat. The 
stomach and intestines were empty. The 
liver was congested, the kidneys were 
small and one was contraeted. No doubt, 
hesays that the disease of the lungs could 
be eaused by starvation, exposure and over 
work, but he goes on to say that although 
he.could dot tell the duration of the lung 
disease, it Was probably more than fouror 
five ‘months. His general opinion asto the 
smallness of the heart, the contraction of 
kidneys and the absence of fat in the body 
was that they were due to ill-nourishment 
which probably extended for several months 
and might have.extended for.a year or 
The Civil Surgeon was not asked 
whether, assuming the: girl was normally 
healthy six months. before he examined her 
corpse, he would have expected the symp- 
toms which I have just described, to have 
been caused. by ill-nourishment, exposure 


“and over-work within the last six months 


only. i 

Reading the evidence as a whole, it seems 
to me thatthe girl was in a bad ‘state of 
health before she came to live in Meerut. 


It may be that her condition became worse 


owing to the treatment she received there. 
But I cannot helieve that her condition was 
entirely due to what she had undergoné 
within the last six months. The father 
says that ` when she left Delhi she was not 
ill and all he says about her condition was 


that when he saw her body it was rather . 


thinher than when she left home. 


neighbours tried to make out that when 
she came she wasim éxcellent health and 
that she rapidly. got worse during her stay 
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in Meeaut, but I am not prepared to take 
‘the evidence of these witnesses at its face 
value.. There can be no doub! that some 
ofthem at least were prejudiced against 
the accused. For instance Hakim Ullah 
whose house adjoins the accused deroses 
“that the girl was very well when she came 
from her home, but she was thin before 
she-died. In cross-examination he admit- 
ted that he had never seen her face and 
that he had heard that she was thin. 

. Kirpa Ram, the Sub.Inspettor, who that 
-very day went to the spot and made in- 
quiries has proved the report which he wrote 
at 4p.m  Herecorded that there was en- 
mity among the Telis and that the people 
of the mohallah gave out that the day be- 
fore yesterday her father-in-law beat her 
on herspillting oil, Some say that there 
wasa quarrel between the mother-in-law and 
the daughter-in-law and in the said quarrel 
the latter received injury and died of jt, 
He says, another witness told him, (as 
Chanda had) that she had been suffering 
from epilepsy.. At any rate, it was known 
that she.had prepared cowdung cakes on 
the day on which she died. He said that 
he had made inquiries from the Chaudhri 
-of the butchers and learnt that on account 
of the bitter enmity’ amongst the Telis, the 
rumour (i. e. of foul play) has been spread, 
He, therefore, took no further steps. 

I have tried to set out the bare facts 
relating to the death of the. girlas dispas- 
sionately and coldly as I can: 

The learned Judge has come to the con- 
clusion that the evidence does not disclose 
that the accused had any intention or wish 
to cause the death of the girl. -He goes on 
to say "they seem to have been hard and 
unimaginative people who regarded their 
daughter-in-law as a useful drudge.” In 
this summary of the evidence I agree, [ 
hold it proved that death was due to shock 
from several blows on an ill-noprished girl 
suffering ‘from chronic lung disease. I 


"agree with the learned Judge in thinking 


that neither of the accused had any wish 
'or intention to kill the girl. On the con- 
trary I think they wished-the girl to live 
in order that she might be useful to have 
ina menial capacity. ] 

1 hold.it proved that her death was the 


. result of the beating she received, from 
Itis trüe-no doubt that a number of 


the hands of Musammat Ramzano on the 


. 16th of January and that under the circum- 


stances Chanda must be held 


: io have 
abetted that beating. : 
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_Thold, therefore, thatthey are responsible 
for the death of the girl. It remains to ‘be 
seen what offence, if any, they have com- 


‘mitted under the Penal Code. 


In my opinion no serious question of law 
arises at allin thiscase. -The law is clearly 
set out ins. 299 of the Indian Penal Code 
and is to the effect that “whoever causes 


‘death by doing an act with the intention 


of causing death, or with the intention of 
causing such bodily injury as is likely to 
cause death, $r with the knowledge that he 


is likely by such act to cause death, com-- 


mits the offence of culpable homicide”. 
1 have already held that neither of the 


-accused beat this girl with the intention 


of causing her death. Having regard to 
the way in which the beating was inflicted 
as described by the eye witnesses and the 
nature of the actual injury caused as dis- 
closed by the post moriem examination I 
hold that it is not proved that their inten- 
tion in beating this girl was to cause such 
bodily injury as is likely to cause death. 


There remains the last clause of the 
section. Can it be said that they must be 
imputed with the knowledge that it was 


: likely that their beating would cause deàth?- 


This is to my mind ‘a pure question of 


` fact, and must be decided on the evidence 


just like any other fact, . There can be 
no doubt that both the accused must have 
known that the girl was in ill-health. That 
she was delicate and thin must have been 
apparent to anybody. But taking into 
consideration the fact that, in my opinion, 
they did not wish to cause her death and 
that the beating was administered before 
a number of witnesses I do not think I can 
hold that itis proved beyond a reasonable 
doubt, to which even these miserable 
inhuman people are entitled, that they knew 
that what they were doing was likely to 
cause the unfortunate girl's death. The 
beating itsélf was not followed immediately 
by any serious consequences. It is proved 
that the next day she was able to do her 


work, and [am afraid that on more than. 


one occasion before they had probably 
administered as severe a beating without 
any very serious consequences. I hold that 
this particular beating was nota,part of 
a calculated course of ill-treatment which 
they knewor must be taken to have known 
to be likely to cause the death of the girl. 
In that, case I would have had no hesita- 
tion in holding that the accused were 
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guilty at least of culpable homieide not 
amounting to murder. E" 
In my opinion this beating was due to 
the unfortunate fact that the girl had spilt 
some of their precious oil. I cannot, there-: 
fore, hold that the Court and the Assessors 
were wrong in acquitting the accused of 
the charge under s. 304 of the Indian Penal 
Code. In my opinion, however, there is 


‘evidence to prove that on the 16th of 


January Musammat Ramzano with the 
active connivance of Chanda did beat this . 
girl with tbe result that she died. 

I would, therefore, convict both of them 
under s, 323 and having regard to the fact 
that the girl was weak and ill, I think that 
they should be awarded the maximum 
sentence under that section. I would con- 
vict them unders, 323 and sentence them 
each to one year's rigorous imprisonment. 

Daniels, J.— This case has been referred 
to me under s. 429 of the Cr. P. ©. on 
account of a difference of opinion between 
two Judges ofthis Court. The case relates 
to the death of the girl named Musammat - 
Shakuran who was married to the son of 
the two accused Chanda and Musammat 
Ramzano. The girl came to their house to 
reside as the wife of their son six or seven 
months before her death.” Her age at the 
time of her death was 15 or 16 years. At 
the post mortem examination the Civil 
Surgeon found an absence of fat-in the ~ 
body and other appearances which pointed 
to ill-nourishment extending over several 
months. The parties are Muhammadan 
Telis. Jt is established that on the day 
before her death, namely,.on 17th January 
last, the deceased had spilt some oil and 
her mother-in-law, the accused Musammat 
Ramzano, gave her a beating. The thing. 
was done openly at about 8 a.m. in, the 
view of a number of neighbours: The 
stick used is described as a .twig or a 
branch ofatree. Several of the witnesses, 
both male and female, describe it as about 
as thick as. their thumbs. The only 
witnesses who giveany details Ismail and 
Musammat Zamurrad, say respectively that 
the blows were struck on the arms and 
back andon.the back and shoulder. The 
girl’s father-in-law, the accused Chanda, 
sat by and did not interfere. 

No one realised at the time that the: girl 


-had received any serious injuries, She is 


not even said. to have fallen down as the 
result of the beatings Next morning she 
was up and about fetching cowdung cakes 


“jng which was inflicted on her. Itis clear 
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as usual. About 8a.m. (the timeis given 
in the telegram sent to the girl's father 
by Chanda accused) she collapsed and 
died. The Civil Surgeon’s evidence is that 
death was due to “shock from several 
blows on an ill-nourished girl suffering 
from chronic lung disease". 

The accused was committed to the 
Sessions Court on a charge under s. 304 
of the Indian Penal Còde. The Sessions 
Judge altered the charge to one under 
s. 302 but in the end acquitted both 
accused altogether. The acquittal of Musam- 
mat Ramzano is incomprehensible, as on 
the Judge's own finding’ an offence under 


s. 323 of the Indian Penal Code was es- . 


tablished against her. The Local Govern- 
ment has appealed, and the learned-Govern- 
ment Advocate has pressed for a conviction 
under s. 304 of the Indian Penal-Code, or 
failing that, for à conviction under s; 323. 
The learned Acting Chief Justice was: of 
opinion that the: evidence established the 
offence of murder, though in view of the 
attitude of the Crown, he was content to 
convict under s. 304 of the Indian Penal 
Code and to sentence both accused to 
transportation for life, His view is that 
the accused subjected thé deceased to “a 
continuous and severe course of. ill-treat- 
ment and starvation which could only 
have one end if persisted in, and. would 
certainly have terminated in her death 
from natural causes if they had not ac- 
celerated it by beating her". Mr. Justice 
Ryves after an elaborate analysis of the 
evidence came to the conclusion that the 
accused .certainly. did not intend to cause 
the girl's death, and further that it was 
not proved beyond reasonable doubt that 
they knew that they were doing what was 


likely to cause it. He held that both the: 


accused are guilty under s. 323 of the. 
Indian Penal Code (the male accused on 
the .ground that he was present, and abett- 
ing the offence), and in view of. the pre- 
vious ill-treatment and the fact that death 
did result in consequence of the beating, 
he considered that the maximum sentence 
allowed by the section, namely, one. year's 
rigorous imprisonment, should, be imposed. 
- The case has been re-argued before me, 
and I have read the entire evidenae; and I 
may.say at once that on the evidence it 
appears to.me impossible to hold that the 
accused either intended or contemplated the 
death of the deceased as a result of.the beat- 
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-enough that Musammat Ramzano had taken 
a dislike to her daughter-in-law, that she 
under fed her, kept her-short of elothes, 
and used at times to beat her. I may note 
at this point that the evidence asto pro- 


‘vious beatings is more scanty „than one 


would expect. Most of the women who 
appear as witnesses, all of whom live in 
the vicinity, say that they had*not seen the 
accused beat. her before. . A woman is 
more likely to bea witness of these beat- 
ings than a man. When, therefore, 
Hakim Ullah (P. W. No. 16) says that he 
had seen Ramzano beating the deceased 
“scores of times” and Niadar (P. W. No. 
17) “tens of times,” one may suspect a 
certain exaggeration. That the female 
accused had beaten the deceased on pre- 
vious occasions is, however, undoubtedly 
the faet. f 

The only motive suggested in argument 
why the accused should have desired to 
make away with the girl is that they would 
thereby -get rid of paying the allowance of 
Rs. 5 a month by way of pin money which 
ihey had agreed at her marriage to pay 
to her. This suggestion will not bear a 
moment's examination. There is not the 
slightest evidence that this allowance had 


‘ever in fact been paid, and it is most 


unlikely in the cireumstances that it ever 
had been. 'The suggestion that the motive . 
may have been ' economy carried beyond 
legal limits" is pure surmise. 'The pro- 
bability is that the assistance in the house 
which the accused got from the deceased 
was worth more to them than her keep. 
If they thought she was a burden on them 
they had.only to send her back to her 
parents, who would have been only too 
glad to have her. It is highly probable 
that the refusal to allow her brother to 
see her on dhe last occasion when he 
came was due:to a fear.that she might run 


“away with him. 


The .cireumstances in which the beating 
took place formed the strongest evidence 
that the accused did not realise that it 
was anything out ofthe ordinary or might 
produce serious consequences. If they had 


. thought fora moment that there was any 


danger of serious consequences ensuing, it 
would have been easy for them to have 
taken. her into her room and taken steps 
to stifle her cries. No less than five wit- 
nesses outside the family witnessed - the 
beating, and though they say they remons- 
trated, it is clear that they did not attach 
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any great importance to it at the time. 
According to their ideas, it was quite in 
the ordinary course that a girl evho spilt 
valuable oil should get a beating from 
that domestic tyrant, her mother-in-law. 
Then, again, the fact that the accused 
himself without any delay sent a telegram 
to the girl's father calling him to the 
funeral and” saying that it was being kept 
waiting for him, is strongly against the 
theory that there had been any deliberate 
attempt to do the girl to death. "The wit- 
. ness Nanwan says hesuggested to the ac- 

cused that he should send the telegram, 

but this does not do away with the infer- 
ence. It may be argued that the telegram 
' was sent to save appearances, but, if so, 
one would expect that either a letter would 
be sent or the telegram woüld be delayed 
until it was no longer possible for the 
girl's father to arrive in time to see the 
body. Kallu took the singular course of 
wiring to find out what was the disease 
of which the girl died, waited for a reply, 
and only left Delhi for Meerut. on the 
following day, when he arrived after the 
funeral. 

No argument can be based on the fact 
that the accused put in a false defence, 
Ramzano had at any rate beaten the de- 
ceased severely on the day before her 
death and thereby committed an offence 
punishable with imprisonment. The .ac- 
cused knew that they were in, for trouble 
and took the common course of denying 
every fact which might tell against them. 
I van find no evidence, medical or other, 
to support the view that the ill-treatment 
of the aecused would certainly have ter- 
minated in her death from natural causes 
if the accused had not: accelerated it by 
beating ber. The local witnesses do not 
say it; there is nothing in their evidence 
£o show that they regard her lifeas in 
any way in danger, There is, not a word 
in the Civil Surgeon's evidence to show that 
the state of under-nutrition in which he 
found the body was sufficiently grave to be 
likely to produce ‘fatal results apart from 
this particular beating. Had there been 
any such evidence, there might have been 
a reasonable case for conviction on the 
graver charge: without it there is none. 

This brings me to the Civil Surgeon’s 
evidence. It is to be regretted that the 
Oivil Surgeon was. not -re-called in the 
Sessions Court to clear up one or two 
‘points which were left vague in his evi- 
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dence before the Committing Magistrate. 
He states that when he examined the body 
about two days after the death there were 
no wounds oait, butthere were abrasions 
or bruises three or four days old on the 
chin, forehead, cheek, -breast-bone, back 
and thighs. The marks on the back were 
due to, &.stick, the other marks might be 
due either to a stick, ora fist. The blow 
on the forehead must have been struck 
with considerable force. The body was 
very emaciated. The heart was unusually 
small. The kidneys were small and there 
was hardly any fat in the abdominal wall. 
These facts indicated ill-nourishment ex- 
tending over several months, possibly a 
year or more. Both lungs were congested 
and chronically inflamed. This might in 
the Civil Surgeon's opinion have been 
caused by starvation, exposure and over- 
work, but he does not state, and appa- 
rently was. not asked, whether it was 
likely to have been so caused. Congestion ` 
of the lungs may be due to so many causes 
that it would not be fair tá assume that 
it was due to under-nutrition unless the 
Civil Surgeon indicates at least a preponder- 
ating probability in this direction. As 
I have already said, the Civil Surgeon 
does not state that the lack of nutrition 
had reached a point which was in itself 
dangerous, or which suggested a deliberate 
attempt to starve the girl. x 

' I find, therefore, that the evidence does 
not establish an offence under s. 304, still 
less under s. 302, against either accused. 
I agree with Mr. Justice Ryves in con- 
victing Musammat Ramzano of an offence 
under s.323 of the Indian Penal Code and 
in imposing the maximum penalty , under 
that section. 

Against the male accused I find that no 
offence is established. He never struck ' 
the girl at all. He said aothing to en- 
courage his wife to do so. Indeed, even 
on the former occasions on which the girl 
was -beaten the witnesses are unanimous 
that it was always her mother-in-law who 
struck her and never her father-in-law. 
The only fact alleged against Chanda is 
that he was-sitting near by when the beat- 
ing was inflicted and that he did not stop 
it. This is not sufficient to constitute am 
abetment. If it were so, every spectator 
of an assault, unless he actively inter- 
fered, would be an accomplice and, there- 
fore,.a tainted witness. To constitute 
abetment there miust be under s. 107 of 
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tion, (2) conspiracy or (3) actual aid either 
by an actor an illegal omission. ^ 
Although if may bea moral duty of a 
person who sees a second person beat a 
third, to interfere, itis nota legal duty 
in the sense that the omission to doso is 
punishable. A -private person is entitled 
to interfere to prevent the commission of 
an offence, but he is not in general legally 
bound to do so, and it is only in the case 
' ofa non-cognizable and non-bailable offence 
. that heis entitled of his own motion to 
- arrest the offender. I might hesitate to 
differ from my learned brothers on a point 
on which they are apparently agreed, but 
that under s. 429 of the Cr. P. C., the res- 


ponsibility for the final decision rests with 


me, and it is obviously impossible for me 
to convict an accused: against whom there 
is no evidence that he either committed 
the offence charged or abetted it. In the 
view taken by the learned Chief Justice 
the question did not arise, as if there was 
& conspiracy both accused were equally 
guilty. In the judgment of Ryves, J., the 
position of the male accused has not been 
considered in detail. : 

I accordingly allow “the Government 
Appeal against Musammat  Ramzano to 


this extent that I convict her of an offence: 


under s.. 323 of the Indian Penal Code and 
sentence her to one year's rigorous im- 
prisonment, Against the accused Chanda 
the appeal is dismissed and he will be 
set at liberty. .' ` T 


_K,S. D, ` Appeal partly accepted, 


MUHAMMAD HASAN V. EMPEROR. 
the Indian Penal Code either (1) instiga- 
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Prabhat- Chandra Chowdhry v. Emperor, 35 C. 219; 

12 O. W. N. 272; 1 C. L. J. 242; 7 Or. L. J. 112; 3M 

L. T. 190, Queen-Empress v. Tota Ram, 16 A. 276; 

A. W. Ns (1894) 82; 8 Ind. Dec. (N. s.) 179, distingu- 

ished. 

. Oriminal revision from an order of the 


. Bessions Judge, Azamgarh, dated the 7th 


March 1924. 

Mr. Mukhtar Ahmad, for the Applicant. 
“The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is an application 
in revision by one Muhammad Hasan who 
has been convicted by alearned Magistrate 
under s. 19 (f) of the Arms Act 1878, He 
was sentenced toa fine of Rs, 200 by the 
Magistrate. On appeal the learned Sessions 
Judge upheld the conviction but reduced 
the sentence to a fine of Rs. 75. 

In appeal-itis contended first that the 
facts found do not make outa case under 
the section under which the applicant has 
been convicted and secondly that the sen- 
tenceis still too severe. : 

‘The facts found are these: --The appli- 
cant's father holds a license for a gun. 
The license which has been issued 
to him does not mention that he is en- 
titled to hand over his gun to any 
retainer, The applicant took out the gun 
ofhis father for the purpose of shooting 
birds and it appears that he shot at least 
one. While thus possessing the gun near 
& pond, he was found out by an officer 
ofthe Police and the Tahsildar. It has been 


- urged for the applicant that his possession 


was.a temporary one and was one which was 
not contemplated by law. "Two cases have 
been cited before me, viz the ease of Prabhat 


|. Chandra Chowdhry v. Emperor(1) and Queen 


ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 297 1924. 
: ' — August 18, 1924. 
Present; —Mr. Justice Mukerji. 
MUHAMMAD HASAN-—APPLICANT 
versus . : 
EMPEROR—Opposirg PARTY, - 
Arms Act (X1 of 1878), s. 19 (£)—Temporary posses- 
sion of gun without license—-Ojfence, whether com- 
ee, 
P A person found in possession ofa gun belonging 
to his father shooting birds with it is guilty of an 
offence under s, 19 (f) of the Arms Act. 


Empress v. Tota Ram (2). In the first case 
the gentleman who was entitled to the 
use ofthe gun was away from the country 
“and the gun was in the house.” At the 
actual moment of its. use a servant of the 
owner had in his hands while a mad dog 
had entered the house. "The person charged 
with the offence in the aforesaid ease took 
the gun from the servant's hand and fired 
it in order to killthe mad dog. He was 
convicted ofthe offence unders.19 (f) of 
the Arms Act. It is clear that the use of 
the gun for just à minute or two was held 


-.to be no such possession as was contemplat- 


(1) 35 C. 219; 12 C. W. N. 272; 1 C. L. J. 242; T 
.Or. L. J. 112; 3 M. L. T. 190. 
EU 16 A. 276; A. W. N. (1894) 82; 8 Ind. Dec. (x. &.) 
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ed by law. On the facts, that case is clearly 
distinguishable from the case before me. In 
the cage reported as Queen Empress v. Tota 
Ram (2), a servant was taking his master's 
gun to a gunsmith for repairs. 'It was held 
that the possession was not such as was 
contemplated by law. In this case the ap- 
plicant had deliberately possessed himself 
. of the gun arfd had it under his control for 
the time being. "There is no doubt that his 
possession was temporary, but it depended 
on the will of the applicant as to how long 
he would possess the gun. It may be that 
he intended to be out for shooting with the 
gun for the whole day. In my opinion there 
is no escaping from the clear words of the 
seetion, viz: “Has in his possession or under 
his control an arm............ in eontravention 
of the . provisions......... " Ithink on the 
whole that- the conviction is right. 

As regards the sentence, it does‘appear to 
me that it is still excessive. The spirit of the 
law was not contravened but certainly the 
letter has been contravened. J reduce the 
sentence to a fine of Rs. 25 only. 

K. S. D. : “ 

: Sentence reduced. 


BOMBAY HIGH COURT. 
* CRIMINAL REFERENCE No. 84 or 1924. 
November 5, 1924. 
Present :—Sir Norman Macleod,-K7., 
Chief, Justice, and Mr. Justice Crump. 
AUGUSTIN MANWAL.PEREIRA— 
Le um COMPLAINANT 
n versus e 
DUMING PASCOL DEMELLO— 
ACCUSED : : 
Criminal Procedure Code (Act V of 1898), s. 250 
3)—Order of compensation—Appeal, when competent. 
Section 250 (3), Or. P. C., means that whenever a 
complainant or informant has been ordered under'sub- 
s. (2) to pay.compensation -exceeding fifty rupees, the 
right of appeal is given, whether compensation has 
‘been awarded only to one accused or has to be distri- 
buted amongst a number of accused in sums not exceed- 
ing Rs. 50. : 7 * 6 
' Criminal reference made by the.Sessions 
Judge, Thana. ' 
Mr. R. J. Thakor, for the Complainant. | 
Mr. G. N. Thakor, instucted by 
Messrs. Daphtary, Farreira and Divan, 
for the Accused. 


AUGUSTIN MANWAL V. DuMING PASÓÓL. 


- to appeal. 
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JUDGMENT.—In this case .the com- 
plainant was ealled upon to show cause why 
heshouldnotpay compensation tothe accus- 
ed, under s. 250, Cr. P. C. An order was there-' 
after made that as the complainant was un- 
able to show cause, he should pay Rs. 20 to 
each of the accused Nos. 1, 2, 3 and 4, 
Rs. 40 to. No. 6 and Rs. 100 to. No. 5. 
An appeal was filed under sub-s. (3) of 
S. 250. The learned Sessions Judge 
appears to have been of opinion that the 
appeal was only competent as regards the 
Rs. 100 awarded as compensation to 
accused No. 5, and thathe could not deal 
with the amounts awarded to the other 
accused because they were under Rs. 50; 
Accordingly he referred the ease to this 
Court, asking this Court to pass a similar 
order svith regard to the compensation 
awarded to theother accused as was passed 
by him in the case of accused No. 5. 
We think that the Sessions Judge has 
placed a wrong construction on s. 250, sub- 
s. (3) as in our opinion that sub-section 
means that whenever a complainant or 
informant has been ordered under sub-s, 
(2) to pay compensation exceeding fifty 
rupees, the right of appeal is given, whe» 
ther compensation has been awarded only 
to one accused or has to be distributed 
amongst a number of accused in sums 
not exceeding Rs. 50. To, put the con- 
struction suggested by Counsel for the 
accused. on “this sub-section would inevit- 
ably eause the difficulty which has resulted 


“from the present decision of the Sessions. 


Judge. : 

We think, therefore, that in a. case 
where the total compensation awarded is 
over Rs. 50, the complainant is entitled 
The papers can be returned 
to the Sessions Judge with this expression 
of our opinion that he has jurisdiction to 
deal with the whole of the order awarding 
compensation. 


K. 8. D, Order accordingly. 
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ALLAHABAD: HIGH COURT. 
LETTERS Patent APPEAL No: 113 or 1923. 

July 24, 1924... 
. Mr. J ustice Sulaiman and 
Mr: Justice Mukerji. ` 
J WALA PRASAD-—DrcREE-HoLpER— 
"APPELLANT 
versus 
Sheikh CHUTTAN. AND ANOTHER— . 


OBJECTORS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47,0. XI, v.) 
—Execution of decree—Order against person not party 
-~—Apjzal, whzther lies—Ordér against Receiver— 
Second a peal, whether competent. 


' Present: 


"No appeal Liss against an order passed in 'execu- ` 


tion procesdings against a p3rson who is not a Party 
to those proceadings. {p. 161, col. 2.] 

- An ordər passad- against a' Receiver directing him 
to.pay back the amount realised by him from the sale 
of tha attached property is appealable but no second 
abpeal lies. in such a case. [ibid.] 


Letters Patent appeal against a judg- 
ment of' Mr. Justice’ Daniels, in > Execution 
Second Civil Appeal No. 1051 of 1922 dated 
the 5th April 1923 and reported as 73 Ind. 
Cas. 602, reversing -that of the District 
Jud ze, Bareilly dated 13th of May 1922. 

Mr. N: P. Asthana, for the Appellant. . 

Mr. U. S. ‘Bajpai, for the Respondents. 


JUDGMENT. 


‘Sulaiman, J.—This ‘is a curious case: 


in which much confusion has been caused 
owing to the circumstance that an execution 
case as well as aregular suit relating to 
the same crops were before the same officer. 

- Originally Jwala Prasad brought a suit 
against Sewa Singh and others impleading 
one Chuttan . also. He obtained. .a decree 
against the other. persons, but Chuttan was 
exem pted.. He put in an application for 
attashment of ceftain erops and the attach- 
ment was made and the crops thus came 
under the custody of the Court. Chuttan 
‘instead of taking objections in the execution 
department; filed a. regular suit'in the same 
Court for à. declaration that the crops did 
not.belong to. the, jüdgment-debtor. While 
that suit was penling, an application was 
made by Chuttan vrayingthat the eropsbeing. 
perishable property should 'be handed over 
to.some- other person for ‘realisation ‘of their: 
price. 1t is not quite clear whether. this 
application. was made in the. execution. 
department ‘or in the regular suit: though 


itis obvious that it ought | to have been made. 


on the.-execution side. But from. what can 


be githered. from the reeord it: is : “possible. 


that it.was.wrongly made. in the regular 
suit. It has-been assumed -all ‘along that. 


the learned. Munsif passed an order—that. 


1l 
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3 order itself i is. untenable—that Kalimuddin, 


the son: ot Chuttan, be: entrüsted with tho 
crops ànd this fact is admitted by Kalimud- 
din,. He .sgld the crops. -By the time he had 
realised. the amount it appears that Ohutttn's 


` guit was decreed by the First Court. On the 


strength ofthe First Court's decree, he paid 
half the amount to Ohuttan and the other 


-half to the tenants, Subsequently the decree- 


holder applied to the Court that Kalimuddin 
be calléd upon to refund this amount. The 
Court said that as matters then stood Chut- 
tan had already obtained a decree in his 
favour and Kalimuddin could-not be called 
upon to refund the amount. 

After this Chuttan's suit was dismissed 
in appeal Moved by the decree-holder the 


: Execution Court on the Ist of.February 1920 


ordered ‘that Chuttan and .Kalimuddin 
should pay the sum of Rs. 1,000, which it 
found to be the value of the crops entrusted 
to Kalimuddin, in Court and in default ` the 
money to be recovered i in the way in which 


, execution of a decree takes place. 


On appeal to the District Judge this order 
was affirmed. On the second appeal to the 
High Court a learned Judge of this Court 


; has allowed the appeal and set aside the 


order altogether directing that the appellant 
Jwala Prasad should seek his remedy by a 
separate suit. 

It is necessary to consider the position 

of the two persons Kalimuddin and Ühuttan 
separately. 
. Bo far as Kalimuddin “is AN he 
was no party to the execution proceedings 
nor was hea party to the regular suit. ‘Tf 
he betreated as altogether a. stranger no 
appeal lay from the "order passed by -the 
Maasif directing him to refund the amount. 
It is vossible, however, to treat. Kalimuddin 
asa Receiver. appointed. by the Court uhder 
O. XL of the C. .P. C. . In that case the 
order against him to pay back the &mount 
would be an order under O. XL, r. 4 which 
would be appealable as an order, but even 
in that view no second appeal would lie to 
this Court. It is, therefore, quite clear that 
no appeallay to the learned Judge of this 
Oourt:on behalf of Kalimuddin. 

As regards Chuttan, there is this thing to 
be said, “thak ha was both a party to the exe- 
cution proceedings, though exempted from 
the .de*reé and also in the original suit, but 
when Kalimuddin was entrusted with the 
crops he bocamis an offixer of the Coart. If 
Kalinuddin wrongly paid any part of the 
amount to Ohuttan the proper person to 
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makea refund of itis Kalimuddin and not 


Chuttan, I, therefore, think that the view : 


of thelearned Judge of this Court that 
there should have been no order against 
Chuttan is quite correct. .Butethe order 
‘against Kalimuddin could not have’ been 
interfered with in second appeal. 
Mukerji, J.—Ientirely agree with what 
has fallen from my learned brother. I would 
point out only one matter and it is this. 


Chuttan wasa party to the decree although. 


the decree passed was in his favour. Hav- 
ing been exempted from the decree he did 
not cease to be one of the parties whose re- 
medy in tlie matter of execution lay in the 
execution department.. His suit, therefore, 
which was brought inthe same Court as 
was seized of the execution was virtually 
an application unders. 47 of the O. P. C. 
An appeallay from the order of the Court 
.im Chuttan's application or suit and the 
decision of the District Judge was quite 
within his jurisdiction. In this view it is 
. really immaterial whether the order which 
appointed. Kalimuddin the Receiver of 
the property was on the original side orin 
the execution department. In the eye of the 
law the whole matter was before the Court 
in the execution department and the order 
must be treated as haying been passed in 
the execution department. In this view the 
remarks of the learned Judge: of this Court 
that a separate suit will be necessary to 
recover the value of the goods from Kalim- 
uddin lose their force. ` - 
: By the Court.—We accordingly allow 
the appealand modify the decree passed 
by the learned Judge of this Court and 
uphold the order passed by the Munsif 
against Kalimuddin but set it asideso far 
as it affected Chuttan, 
Having regard to the special circum- 
“stances of the case we direct that the.parties 
should bear their own costs. < 
K. S.D. Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 192 . 
: oF 1920. 
January 29, 1923. | 

Present:—Justice Sir Asutosh Mookerjee, 

Kr., and Mr. Justice Rankin. 

MANMATHA PAL CHOWDHURY 

AND OTHERS— DEFENDANTS— ÁPPELLANTS 
: versus 

SURENDRA NATH BOSE AND OTHERS—} 
: PLATNTIFFS— RESPONDENTS. , 

Landlord and tenant—Ezcess- lands in occugation 
of tenant—Back rent, claim for. 

In respect of excess lands in the occupation of a tenant, 
the landlord is entitled to recover what is callcd kack 
rent; in other words, the landlord is entitled in any ` 
litigation to have an enquiry as to the exact area in 
the occupation . of the tenant and the rent recover- 
LIP respect thereof for the years in suit. [p. 163, 
col. 1. DES 
Assanullah Bahadur v. Mohini Mohan Das, 26 C. 
739; 13 Ind. Dec. (N. s) 1072, Jagannath Manjhi v. 
Jumman Ali Patwari, 29 C. 247 and Ejel Mullick v.. 


Feloi Mullick, 28 Ind. Cas. 498; 21 C. L. J. 309, 
followed. PA | 


Appeal against-a decree of the Subordinate 
Judge, Nadia, dated ihe.18th June, 1920. 
Babus Amarendra Nath Bose and Rama: 
Prosad. Mookerjee, for the Appellants. . 
Babu Pyari Mohan Chatterjee, for the 
Respondents. ; 


JUDGMENT.—This is an appeal by ` 
the defendants in a suit lor arrears of rent. 
We shall refer briefly to the antecedent 
history so as to make intelligible the points 
in controversy between the parties, < 

On the 22nd August 1913 the plaintiffs 
sued the defendants for rent of the disputed 
property for the years 1315 to 1318. That 
suit was decided by the Subordinate Judge 
on the 27th of May 1916. The deciee was 
modified on appeal by thè District Judge 
on the urd December 1918. On second 
appeal to this Court the decree was futher 
modified on the 22nd July, 1921. In the 
meanwhile on the 2ist August, 1914, the 
plaintiffs instiluted another suit against 
the defendants for rent fyom the Chaitra. 
instalment of 1318 to the Ashar instalment 
of 1321. 'That suit was decreed and the 
decree was apparently satisfied. Sub- 
sequently on the 14th April, 1919,the plaint- 
iffs instituted the present suit for 1ecovery 
of whatis called excess rent in respect of 
the period covered by the second suit as 
also the rent which has accrued due 
from 1322 to 1325. The Subordinate 


Judge decreed the claim on the 28th June 


1920. That decree has been assailed before 
us substantially on three grounds, namely, 
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not covered by the previous litigation 


should be decreed at the rate fixed by the ' 


High Court in the first suit; secondly, that 
the claim'in respect of the period covered 
by the second suit is not maintainable; and 
‘thirdly, that cesses have been decreed at a 
rate higher than that leviable. ECC 

“As regards the first point, there isclearly 
no room for serious controversy, In the 
first suit the plaintiffs invited the Court -to 
adjust the rent payable in respect of -the 
lands in the occupation of the defendants. 
It was found that land had accreted to the 
original tenancy and that grounds existed 
for variation inthe rate of rent. The wlti- 
mate result-was that the rent was-fixed at 
Rs. 917-13-0 by this Court in respect of all 
the lands in the occupation of the tenants, 
It is plain that for the period now in suit, 
that is, from 1322 to 1325 which is sub- 


sequent to'the time of commencement of the. 


adjusted rate as determined by the decree 
of this Court, the’ plaintiffs ‘are entitled 
to a. decree at that rate only.. The decree 
will be varied .accordingly. IS 

As regards the second point, the plaintiffs 
are-in a real difficulty.. When they insti- 
tuted the second suit the first suit, was al- 
ready in progress. In the first suit they 
had prayed for adjustment of rent, that is, 
rent in respect of the excess land in the 
occupation of the tenants as also for settle- 
ment of rent at a higher rate than that 
paid before. In the second suit, however, 
they did not repeat this claim, and satis- 
fied tnemselves with a demand for rent in 
respect of the originallands of the tenancy 


at what is called the old rate; In the plaint. 


they stated expressly that they reserved 
the right for settlement of rent of the 
excess quantity of land, and, we. gather, also 
for recovery of rent at the enhanced rate, 
No order, however, allowing such reserva- 
tion was made by the Court.. .Consequent- 
ly, the question-arises, whether the plaint- 


iiis are entitled to claim, in respect of the . 
period covered by the second suit, a ‘sum: 


in addition to what they recovered in that 
litigation. Weare clearly “of opinion that 
theclaim is barred. It isnow well-settled,. 
that in respect. of excess lands in the oc 
cupation of a tenant, the landlord is en- 
titled to recover what is called back rent; 
in other words, the landlord is entitled in 
any litigation to have an enquiry as to the 
exact area in-the occupation- of ihe tenant 
and the rent recoverable in respect thereof 
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for the years in suit, This was decided by 
this Courtin the cases of Assanullah Baha- 
dur v. Mohini Mohan Das (1), and Jagannath 
Manjhi v. Jumman Ali Patwari (2) and was 


- re-affirmed. in Ejel Mullick v. Felai Mullick 
(93). 


Consequently, in respect of the excess 
land, the plaintiffs were competent to put 


: forward a claim in the second suit. This 


they omitted todo. They might also have 
claimed rent, in respect as well of ihe 
original land as the additional land, at the 
higher rate, in the same way as they had 
done in the first suit; The decree in the 
second suit would then have been depend- 
ent upon the result of the first litigation. 


. We are accordingly of opinion that the 


claim in respect of excess land and the 
claim at the enhanced rate for the period 
covered by the second suit is not maintain- 
able. In this view, it is not necessary to 
consider the question of limitation which 
has been raised by the’ appellant and 
sought to be supported by the decision of 
the Judicial Committee in Huro Pershad 


‘Roy v. Gopal Das Dutt (4), as explained in 


Hurro Kumar..Ghose v. Kali Krishna Tha- 
‘kur (5).. Nor need we consider the precise 
effect of the decision of the Judicial Com- 
‘mittee in Hem Chandra Chowdhury v. Kali 
Prosanna Bhaduri (6); but this much is 
incontrovertible that during the pendency 
of the first suit where a claim was made 


.for adjustment of rent in respect of addi- 


tional land, the claim for assessment of 
‘rent at the enhanced rate could not pos- 
sibly be taken to have suspended the asser- 
tion of & similar claim in .respect of the 
subsequent period covered by: the second 
suit. * 

As regards thethird point, we find that 
there are no materials on the record which 
can énable the Court to hold that cesses 
cannot be recovered at the rate clajmed in 
the plaint. Im view of the comparatively 
smallsum in controversy, we do not think 


‘it desirable to remand the case for further 


enquiry into this point. The decree will 


“consequently stand in respect of cesses for 


the period from 1322to 1325 as allowed by 
the Subordinate Judge. But this will not 
be taken to preclude an investigation into 


y 26 O. 739; 18 Ind. Dev. (wi B.) 1072. 

2 29 0. 247. PME 

(3) 28 Ind. Ces. 498; 21 C. L. J. 309. 

(1) 9 T A. 82; 9 C. 255; 12 C. L. R. 129; 6 Ind. Jur, 

516; 4 Sar. P. C. J. 363; 4 Ind. Dec. (x. &) 820 (P. C). 
(5) 17 C. 251; 6 Ind. Dec. (N. s.) 705. 

: (6) 30 C. 1033; 8 O. W. N. 1; 3) I; A. 177; 8 Say. 

P. O. J. 929 (P. O) eo ~ 
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the quéstion ofthe rate of cesses recover- 

. able in-respect of any subsequent period. 
The appellants are entitled to their costs 

in this Court. We assess the bearing fee 

ab three gold mohurs. 
K. 8. D. 


* 


PATNA HIGH COURT. 
MISCELLÅNEOUS JUDIGIAL Cass No. 58 
or 1924. 

November 14, 1924. 

"IDeenentt —BSir Dawson Miller, Krt., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 

SR Saiyid ALI IMAM—PETITIONER 
TETSUS 
EMPEROR THRovGH THE INCOME 
“TAK OFFICER—Oppositt -PARTY, 
Income: Tax Act (XI of 1922), s. 4—Receipt of 
income in -British India, what amounts. to—British 
subject employed in Native State—Salary, whether 
taxable—Salary: paid into Bank in Native-State ‘and 
subsequently transferred to. ‘British India, whether 
assessable. 
Salary earned by a British, subject outside British 
India is not ordinarily chargeable with income tax 
under the Income Tax Act. ‘fp. 165, col. 2.] 


ALY fait 9. 


Appeal allowed. — 





t 


The receipt ‘of income ‘referred to: in s. d a) of the: 


Income Tax Act refers to the first occasion on which 
the récipient gets the. money under his own control, 
“and where such first receipt is not within British 


India the money cannot be said i "have been received ` 


within British India. [p. 166, col. 2 

The Income Tax Act contemplates that ‘income 
accruing outside British India shall not be taxable 
unless (1) it is received in British India or is 
deemed to accrue ‘or arise. or to be received in 
British India, or (2) unless it^ constitutes the profits 


and gains of a business received or brought into.. 


British India within the meaning of s. 4 e» of the 
‘Act. [p. 167, col. 2; p. 168, col. 1.] 

The assessee was employed by H. E. H. tbe Nizam 
of Hyderabad at a fixed salary for a period .of five 
years. Before the expiry of the period, however, the 
assessee resigned his post dnd returned to British 

India. Under the orders of H. E. H. the Nizam the 
balance of his salary for the remaining period of five 


years was directed to be paid to him through the . 


' Imperial Bank of India. The Manager ofthe Bank at 
Hyderabad instructed the Manager ofeanother branch of 
the Bank in British India to pay a certain sum to the 


assesses in British India and to obtain formal receipts . 


from him. The-latter Bank obtained the necessary 


`> receipts from the asseessee, who instructed the Bank to ' 


the effect that the money may be ‘paid into his account 
‘with the branch of the Bank at Hyderabad subject 
to -further instructions. 


Government .of H., E, H. the -Niazm into thè as- 


Sessee's account with the. Imperial’ Bank of , Indiay. 
at Hyderabad and was some time afterwards transfer- 


red to the assessee' s account “with another branch 
_of the Bank in British India under his instructions: 
Held, that the money had been received-by the 


assessee within the meaning of s.4 (1) of the Income . 


Tax Act at Hyderabad and not in British India and 
was not, therefore, liable to assessment under the Act. 
{p- 167, col. 2, 

Case-law discussed, 


The money was paid by the - 
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Reference mede under section 66 (1) of 
the Income Tax Act by the Commissioner 
of Income Tax. 

Mr. K. P. Jayaswal, for the Petitioner. 

Government Pleader, for the Crown. 


JUDGMENT. 


Millepr, C. J.—This matter comes be- 
fore us on a Reference made by the Com- 
missioner of Income-tax unders. 66 (1) of 
the Income Tax Act, 1922. The question . 
for our decision, as stated by the Commis- 
sioner, is "Whether, when an assessee was 
appointed toa salaried post.for five years 
(though without any contract or agreement) 
and was allowed to resign before the ex-_ 
piry of five years and was granted an 
honorarium ina lump sum equal to the 
salary which he would have drawn if he 
had- served -for the whole five years, this 
sum is liable to taxation". The question 
thus stated in somewhat general terms 
must be answered with reference to the. 

- particular facts found in the case. Two 

points were argued on behalf of the assessee, 
first, that the sum so paid was not 
salary within the- meaning of & 7 (1) of 
the Income Tax Aot, 1992, and secondly, 
ifthis should be decided against him, that 
the sum which was dirécted by the em- 
ployer to be-paid to the assessee through 
the Patna branch of the Imperial Bank of 
India, but was first paid to the Hyderabad 
branch of that Bank and from there'trans- 
ferred to the assessee's account at -Patna is 
to be‘regarded as having been received at 
Hyderabad and not in British India. It 
will be convenient to deal with the second 
point first. 

The assessee, Sir Ali Imam, according 
to the facts found was offered and accepted 
the post of President of the: Executive 
Council of H. E. H. the Nizam of Hyder- 
abad for five years on a salary of Rs. 7,000 
per month. His employment began on the 
20th August 1919. - After sêrving for just 
over three years; namely, on the 4th Sep- 
tember 1922, he resigned his office. His 
resignation, was: accepted and he made over 
charge. of his: office on ‘September 6th 1922 
to his successor. ‘Subsequently on the same 
day 'the- Nizam issued a firman in the fol- 
lowing words:——“As owing to certain reasons 
Sir Ali- Imam has asked to be relieved ‘of 
his duties I have aecepted his resignation. 
‘T take -this occasion to express my appre- 
ciation-of theloyal devotion with which he 


EMPEROR. 


. - has performed the duties of his high officg 


t 
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during the past three years." He then di- 
rects Sir .Faridoon, Mulk to act as his suc- 
cessor until permanent arrangements: are 
made for.filling up the appointment. ‘The 
document then .continues as follows “I also 


- hereby order that payment should be made 


to. Sir Ali Imam through the Imperial 
Bank of India of..the honorarium at the 
rate of seven thousand B G. rupees per 
-mensem due to him for the two years which 
will remain to be completed out of his term 
of office of five years and a formal receipt 
obtained". Then follow certain directions 
as to minor arrangements connected .with 
the President's ‘office, which are not mate- 
rial, and the document ends thus:-- Ordered 
that this my firman be read out.by Sir 
Faridoon’ Mulk on Thursday the 14th of 
the present month of Moharram in the 


Executive. Council in the presence of the 


members, and that it should ber published 
immediately by notification in a Jarida 
Extraordinary". On the eveningof the 6th 
‘September Sir Ali Imam left Hyderabad 
for Patna where he arrived a’ day or two 
later. On the 8th September the Finance 
Member of the Nizam’s Government asked 
the Agent of Hyderabad branch of the 
Imperial Bank to arrange to pay the sum 
in question, which amounted to 1,63,333-5-4 
to Sir Ali Imam through their Patna 
branch and to take a formal acknowledg- 
ment from him: On thé 9th September 
the Agent of the Hyderabad, branch wrote 
to the Agent of the Patna branch of the 
Bank enclosing duplicate receipts to be 
signed by l 
“him to pay the amount named to Sir Ali 


"Imam and return the receipts signed in’ 


‘duplicate: -On the 18th September the 
"Patna branch sent the receipts to Sir Ali 


7 Imam who was at that time in Patna re- 


questing him to sign and return the same. 
‘The receipts were in the following form 
“Received from the Imperial Bank of India 
the sum of Rupees one lac sixty tliree 
thousand three” hundred and thirty three, 
annas five and pies four only, being amount 
placed at my disposal by Imperial Bank 
of India.Hyderabad Deccan under instruc- 
‘tions from the Finance Member, H. E. H. 
the: Nizam's Goverriment, vide their letter 


No. 555. dated 8th September, 1922, being: 


'. my pay forthe.unexpired portion of my 
term." The receipts were duly signed -by 
Sir Ali Imam who on the 16th September 
enclosed them with a letter to the Patna 
branch of the -Bank requesting them to 


1 
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~ until further instructions. 


Sir Ali Imam and requesting 
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instruct the-Hyderabad branch to place the 
money to his credit at the Hyderabadbranch 
On the same 
day the Patna branch wrote to Hyderah: d 
forwarding a copy of the letter received: 
réquesting the money to be placed to tho. 
assessee’s credit with the, Hyderabad branch: 
of the Bank. They added in that letter 
that no entry -had been passed at the Patna 
‘branch which I take to mean that the 
-money had not .been credited to Sir Ali 
Imam by -any book entry at the -Patna 
‘branch... About a fortnight later on. the 
30th -September 1922.Sir Ali Imam wrote 
to-the agent of the Imperial .Bank of India 
at Hyderabad-to transfer the | alance stand- 
ing to his credit at their branch to his 
account with the Patna branch. On the 
-4th October the Hyderabad branch in- 
Structod the Patna branch to place the sum 
in-question to Sir Ali Imam's credit in 
Patna which was accordingly done, It is 
conceded by the Government Pleader on 
behalf of the Commissioner of Income-tax 
that salaries earned by a British subject 
.outside British India are not ordinarily 
chargeable under the Indian Ineome Tax 
„Act and it is not contended that the income 
earned by Sir Ali Imam as President of 
the Nizam's Executive: Council before his 
resignation was taxable. Section 1 of the Act 
which limits the area.to which the act ap- 
;plies provides in sub-section (2) as follows:— 
-“Tt extends to the whole of British India, 
including -British Baluchistan and the 
Sonthal Parganas, and applies also, within 
the dominions of Princes and Chiefs in 
India- in alliance with his Majesty, to 
-British subjects in. those dominions who 


_-are in the sérvice of the Government of 


-India or of a. local authority established 
in the exercise ofthe powers of the Gover- 
nor General in Council in that behalf, and 
to all othef servants. of His Majesty in 
those dominions.” It appears,therefore, 
that although the Act extends to certain 
classes~of persons within the dominions of 
‘the Ruling Princes and Chiefs in India, 
the assessee was not one of the persons 
named in the sub-section. He was neither 
in the service of the Government of India 
.or of the loeal authority there mentioned 
nor was he a sérvant of His Majesty in 
those dominions. It was the opinion, how- 
ever of the Commissioner of Income-tax 
that, in the cireumstances which 1 have 
already referred to, the sum in question 


-must-be taken as having -been received by 


Wi 
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ihe assessee in . British India within the 
meaning of s. 4 (1) of the Act. That sec- 
tion provides as follows:—‘Save as herein- 
after, provided, this Act shall*apply io 
all income, profits or gains, as described 
or comprised in s.6, from whatever source 
derived, accruing, or arising, or received 


in British India, or deemed under the pro-. 


visions of this Act to acerue, or arise, or to 
be received in British India." 
two cases and only two referred to in the 
Aet where profits received outside British 
India are deemed to have been received in 
British India, The-first appears in s. 4 (2) 


and relates to the profits and gains of a 


business ‘accruing without British India 
to a person resident within, where’ such 
profits or gains are brought in within 
three years of receipt. The second appears 
in section 11 which provides that profes- 
sional fees paid in any part of India toa 
person ordinarily resident in British India 
shall be deemed to be professional earn- 
ings which are taxable under s. 6. Neither 
of these provisions apply to the present 
case nor wasit so contended. The sum in 
question in the present case was neither 
the profits of a business nor professional 
fees. The question for determination, there- 
fore, is whetherin the circumstances stated 
the sum in question can be said to have 
been received in British India within the 
meaning of s. 4 subs. (1). It should be 
stated, as would appear from the correspond- 
ence which has been printed with the record, 
and indeed it is not disputed, that at 
all material times the assessee as well as the 


Nizam had an account with the Hyderabad. 


branch of the Imperial Bank of India al- 
though this fact is not specifically mention- 
ed in éhe statement of the case. The opinion 
of the Commissioners of Incom tax is ex- 
pressed thus: “In my opinion thesum is tax- 
able, because it was really réceived by the 
assessee in British India on Septeniber 16th. 
‘The instructions of the Finance Member 
show the intention of the employer and the 
assessee’s acknowledgment, signed at Patna, 
constitutes a receipt in British India. The 
effect ot his instructions of September 
16th was to transfer the amount back to 
Hyderabad, if he had not given these in- 
structions, the amount would clearly have 
remained at Patna.” This passage quot- 
ed from the ease submitted is merely an 
expression of opinion. It is not conclusive 
as a finding of fact. The fact found in the 
earlier part of the case is that the sum was 


ALI IMAM V, BMPEROR, 


There are: 


-the actual fact is. 
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first paid to the Hyderabad branch and from 
there transferred to the assessee's account 
at the Patna branch. The question for our 
decision is as to the meaning which should 
be given to the word "received" in s. 4 of 
the Act and it is still open to us to consider 
that question notwithstanding that in the 
opinion of the Income Tax Commissioner 
the money was received in British India on 
September 16th: Itis true that the money 
was eventually received by the assessee in 
British India in the sense that it was trans- 
ferred from his account at Hyderabad to 
his aecount at Patna but the receipt of the 
income referred to in s. 4 must, in my 01 in- 
ion, refer to the first occasion upon which" 
the receipient got the money under his own 
eontrol This question was considered by 
the Full Bench of the Lahore High Court in 
1922, See Sundar Das v. Collector of Gujrat 
(1) where’ it was-held, under the Income 
Tax Act of 1918, &. 3 sub-s. (1), that inecme 
earned and received in British Baluchistan 
(which at that time was exempt from the 
operation of the Act except as .to salaries 
paid, by Government) and subsequently. 
brought into or transmitted into the Punjab 
was not liable to be assessed to income-tax, 
not having been received in the Punjab 
within the meaning of sub-s, (1) of s. 3 
of the Act of 1918 which is similar in terms 
to s. 4, sub-s. (1) of the Aet of 1922. The 
same view was also. taken by a Special 


.Bench of the Madras High Court in the 


following year in the case of Secretary Board 
of Revenue (Income Tax) Madras v. Rigen 
Press and Sugar Mills Co., (2) where the de- 
cision of the Lahore High Court was ap- 
proved and followed. J entirely agree with 
the judgments pronounced in those cases. 
It remains to consider, however, upon the : 

facts statéd at what period of time did the 
assessee actually receive the money. The 
Commissioner was of opinion that the 
instructions of the Finance “Member of the 
Hyderabad State to the Hyderabad branch 


. of the Bank to arrange for payment to the 


assessee through their Patna branch shewed 
the intention of the employer, but the qucs- 
tion for determination is not what the in- 
tention of the employer was but hat 
Ineidentally I may re- 
mark that it was of no moment to the emp- 


(1) 77 Ind. Cas. 616; 3 L. 349; (1923) A. I. R. (T.) 14. 

(2) 77 Ind. Cas. 621; 24 M. 706; 44 M. L. J. 523: 17 D, 
W. 589; (1923) M. W. N. 321; 32 M. L. J. 306; (1923) A. 
L R. (M) 574, fu a 
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loyer whether the money was placed to the 
asseasse’s credit at Hyderabad or at Patna 
but the Commissioner further considers 
that the ass2ssee's acknowle.lgmeat signed 
at Patna constitutes a receipt in British 
India... The written acknowledgment of 
receipt is undoubtedly evidence of the fact 
that the money has been received but it is 
not conclusive. Such receipts are frequently 
demanded before actual payment of the 
money and there can be no question that 
ia tha present instance nothing was 
crelited to the assessse inthe books of the 
Patni branch of the Bank up to the time 
the askhowledgment.was signed on the 16th 
Sapsambar or ab aay subseque nt time until 
after. the money had beeu placed at the 
credit of the assessee in his account with 
the Hyderabad branch. The Commissioner 
had expressed the view that the effect of 
the instructions given by the assessee to 


the Patna branch of the Bank on the 16th. 


Ssptember was to transfer the amount back 
to H7d:rabad: and that otherwise it would 
have remained at Patna. This argument 
app2irs to me, with due respect to the Com- 
missioner, to be fallazious. There was 
nothing to transfer, The money had not 
heen paid and no credit entry in favour of 
the assassee had been made in the books of 
the Patna braach of the Bunk. The fact is 
that sometime in September thé money was 
first credited to the account of Sir Ali Imam 
in Hyderabad and was subsequently by a 
letterdated the 4th Ostober transferred from 
the branch of the Imperial Bank there to the 
Patna. 
have no-hesitation in finding that the sum 
in quéstion which it is sought to charge 
was received by the assessee at Hayderabad 
outside British India and thats. 4, sub-s. (1) 
of.the Act has no application. 

Ths further point was also argued by the 
assesase viz. that even if the money was 
received at Patha it was not taxable as 
salary within the meaning ofs. 7 (1) of the 
Act. That section provides as follows :— 
“The tax shall be payable by an assessee 
under the head ‘salaries’ ine respect of any 
salary or. wages, any annuity, pension 

or gratuity anl any fees, commissions, per- 


qisites or profits received by him in lieu : 


of, ovin addition to, any salary or wages, 
which are paid by or on, behalf of Govein- 
ment, a local authority, a company, or any 
other public body or association, or by or 
on behalf of any private employer”. “It 
was contended on the authority ofthe Eng- - 
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case of- Duncan's 


,cases were decided under the 


branch... In this state of affairs I ` 
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lish cases of Turnner v. Cuxon (3) and 
Cowan v. Seymour, (4) and the Scotch 
Trustees v. Inland 
Revenue 5) that voluntary paymeuts 
made in circumstances such as the present 
to the holder of an offize did not accrue by 
reason of his ofice or employment? These 
English 
Income Tax Actscof- 1842 and 1853 in which 
the wording is'not similar to that of s 7 (D 
of the Indian Income Tar Act of 1922 
The section of the Indian Income Tax ‘Act 
is very wide and includes fees, commis- 
sions, perquisites or profits received in lieu 
ofor in addition to any salary or wages: 
The question whether the payment made in 
the present case was made as a gratuity 
in addition to the assessee's salary or was 
merelyin the nature of a testimonial or mark 
of affection or respect to the recipient raises 
points of some difficulty, but in view of the 
opinion already ‘expressed on the other 
point itis unnecessary to decide this ques- 
tion foreven assuming, without deciding, 
that the sam received was salary within the 
meaning of s. 7 (1) of the Act, it was not 
received i in British India’ within the mean- 
ing s. 4 (1) and is, therefore, not chargeable 
to income tax. 

> The answer to the question upon which 
our-decision is asked ‘should, in my opi- 
nion, be in the-negative with reference to 
the facts found in the case. The petitioner 
is entitled to his costs including the costs 
incidental to printing the paper-book. The 
hearing fee is assessed at Rs. 300. 

Mullick, J.—I agree. I think the re- 


.ference must be decided in favour of the 
' petitioner on the ground that the income 


was neither received in British India nor 
such as can be deemed to have been s re- 
ceived. If it beurged that it issufficient 
that the money was brought into *British 
India, the reply i is that it is not permissible 
to base an argument on the English Acts 
and on the -case of Gresham Life Assurance 
Society v.: Bishop (60) The Indian Act 
seems clearly to contemplate that income 
accruing outside British India shall not be 
taxable "unless (1) it is‘received in British 
India or is seamen to, accrue or arise or to 


(8 (1889) 22 o. B. D. 180; 58 L. J. Q. B. 131: 69 

L. T. 332; 37 W. R. 251,53 J. P. 1 

L^ 1930) 1 K. B. 500; 89 L. J: E 7. 459; 122 L. T. 
465. 61 S. J: 259; 36 T. L. R. 


B. 618; ae 
- 195; 50 W. R. 593; oe LT. "698; PE L. R.6 
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be received in British India, or (2) unless 
it constitutes the profits and gains of a 
business received or brought into British 
India within the meaning of & 4,cl. (2) 
of the Act, Whatever the English Law may 
be upon the subject I think the Indian Act 
requireg that the income earned by the 
petitioner at Hyderabad should have been 


actually received in British India and on the ` 
evidence I“ think it is clear that it was not’ 


so.réceived, nor is there any provision in 
the Act such as s, 11 by.reason of which it 
can be deemed to have been received in 
British India. Further not being profits 

and gains arising from business it was not 
' gufficient’ merely to bring in the money 
after receipt, 

With regard to the question whether the 
income was derived from salaries, I agree 
that it is unnessary to decide the point. 

ZK, ` 





CALCUTTA HIGH COURT. 
APPEAL FROM Dar Decree No. 36 or 
“January 29, 1923. 
Present:—J ustice Sir Asutosh Mookerjee, 
Kr; and Mr. Justice Rankin. : 
NIRODE CHANDRA BANERJEE AND 
- OTBERS—Pro forma DEFENDANTS--AÀ PPELLANTS 
; versus 
PROFULLA CHANDRA BANERJER 


AND .OTHERS——PLAINTIFFS— RESPONDENTS, 
Civil Procedure Code (Act V- of 1908), s. 96 (8), 
0. I, r. 10—Compromise decree--Appeal, when com- 
petent—Addition of parties—Court, discretion of. 
' When a' consent decree has been made as between 
some, of the parties to a suit, the other parties, who 
have not assented to the compromise, are entitled to 
appeni, against the decree, provided they have been 
prejudicially affected thereby. [p. 169, col. 1.] Ma 
Nityamoni Dasi v. Gokul Chandra Sen, 9 Ind. Cas. 
210; 13 Oe L J. 16, Gobind Chandra Sardar v. Bhaga- 
bat Sardar, 27 Ind. Oas. 242, Loke Nath Singh v. Gaju 
Singh, 31 Ind. Cas. 426: 22 C. L. J. 333; 20 OC. W, N. 
178, Bradish v. Gee, (1151) 1 Kenyon 73; 1 Ambler 229. 
96 E. R. 920, Asad Reza v. Whaidunnessa Begum 57 
Ind. Cas. 70; 30 O. L. J. 231, Biraj Mohini Dasi v. 
Srimati Chinta Moni, 5 O. W. N. 877, Radha Kissen 
Khetry v. Lukhmi Chand Jhawar, 56 Ind. Cas. 541: 
31 C. L. J. 283; 24 O. W. N. 454, and Krishna Chandra 
Goldar v. Mohesh Chandra Saha, 9 C. W.'N.584 
referred to. ; 
The Court has very wide powers, under the ©. p. 
C., in respect of addition or transfer of parties This 
discretionary power must be exercised in such:a wa 
as to achieve the ends of substantial justice. [ ibid] 
Brojendra Kumar Das v. Gobinda Mohan Das, 34 
And. Cas. 183; 20 C. W. N. 752, and Debendra N. arayan 
Singh v. Narendra Narayan Singh, 54 Ind. Cas, 636: 
$0 O. L.J. 417;.24 C. W, N. 110, followed, ' 
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Appeal against a decree of the Subor- 
dinate Judge, Burdwan, dated the 28th 
September, 1921. 

. Babus Mahendra Nath Ray and Jyotis 
Chandra Sircar, for the Appellants. 

Babus Dwarka Nath Chakvabutty, Ram 
Charan Mitra and Ram Chandra Majum- 
dar, Dr. Dwarka Nath - Miter, Babus 
Hamendra Nath Sen and Sarat Kumar 
Mitter, for the Respondents. ; 

JUDGMENT.— This is an appeal -by 
the pro forma defendants against what 
purports to be a consent decree in a suit. 
to set aside a sale held under Regulation 
VIIL of 1819. On the 21st May 1920 the 
plaintiffs instituted the suit against the 
zemindars, ihe auction-purchaser, and two 
other persons, their co-sharers whom they 
described as pro forma defendants. On the 
30th June 1921 the pro forma defendants, 
who ‘were infants represented by their' 
mother as their certificated guardian, appli- 
ed to be transferred from the category of: 
defendants to that of plaintiffs. No order 
was passed on this application: On the 
27th September 1921 the case was settled 
as between the plaintiffs and the auction- 
purchaser.- At that stage the pro forma 
defendants renewed their application to- be 
made co-plaintiffs. The Court refused the 
application and made a decree on the basis 
of the compromise between the plaintiffs 
and the auction-purchaser. Asa result of 
the decree so made,-the suit was no doubt 
nominally dismissed as against the pro 
forma defendants; but there can be no ques- 
tion that their position was seriously affect- 
ed thereby, because they had the same 
interest in the cancellation of the putni 
sale as their co-sharers, the plaintiffs, who 
by reason of the arrangement with the 
auction-purchaser decided to abide by the 
sale. The present appeal is directed against 
the consent decree. 

A preliminary objection*has been taken 
that the appeal is barred under s. 96 (3) of, 
the ©. P. C. 1908, which provides that .mo' 
appeal shall lie from a decree passed bv the 
Court with the consent of parties. There 
is no force in this contention, because, as 
explained in Nityamoni Dasi v. Gekul 
Chandra Sen (1) Gobind Chandra Sardar 
v. Bhagabat Sardar (2), and Loke Nath 
Singh v. Gaju Singh (3), a person who is 


' (1) 9 Ind. Cas. 210; 13 ©. L. J. 16. 
(2) 27 Ind. Cas. 242. 
(8) 31 Ind, Cas. 426; 22 C. DL. J. 333; 20 C. W. N. 
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: not à party to the compromise, though a 


e; 


party.to the suit, can appeal - against the. 


compromise decree which binds only those 


who are parties to the compromise. . The: 


barapplies only when the appellant has, 
by himself or through - Counsel, consented 
in the Trial Court-to the decree he seeks 
to impeach before the superior Tribunal : 


- Bradish v. Gee (4), Asad Reza v. Wahidun- - 


nessa Begum (5), Biraj .Mohini Dasi v. 
Srimati Chimta Moni (6), Radha Kissen 
Khetry v. Luithmi Chand Jhawar (7). We 
hold -accordingly that when a decree has 
been made as between some of the parties 
to a suit, the other parties who have not 
assented to the compromise are entitled 
to appeal against the decree, provided they 
have been prejudicially affected thereby. 
We. may re-call in this connection that the 
ease of Krishna Chandra Goldar v. Mohesh 
Chandra Saha (8), shows that even a defend- 
ant may -appeal against a decree which 
nominally dismisses the suit against him 
"but really prejudices his position. The 
preliminary objection must consequently 
be overruled. 
As regards the merits, we are clearly of 
“opinion that the application of the pro 
‘forma’ defendants to be made co-plaintitfs 
should not have been refused. As pointed 
out in the cases of Brojendra Kumar Das 
v. Góbinda Mohan. Dds (9) and Debendra 
Naryan Singh v. Narendra Narayan Singh 
(10), where the relevant authorities will be 
found reviewed, the Court has very wide 
powers, under the present Code, in respeot 
of addition .or transfer of parties, 
discretionary power must be exercised. in 
such a way as to achieve the ends of sub- 
stantial justice. In the case before us if 
the order of. refusal. is: allowed to stand, 
the only result will be that the. ro forma 
defendants will be driven to a separate 
suit... ^ e n 
“The resulteis that this appeal is allowed 
and: the decree .of the Court: below dis- 
missing the suit as against the pro forma 
defendants: set aside. We direct that the 
pro forma defendants, „the present. appel- 


a (1754) 1 Kenyon 73; 1 Ambler 229; 95 E R. 
Y : ka 


- (5) 57 Ind. Gas. 70; 300. L. J. 231. 

(6) 5 C. W. N. 877. 4 
as 95 Ind, Cas, 641; 31.0. L. 3.233; 249. W. N. 
- NE "i rc 7 

2 90. W.N. 584. 

9) 34 Ind. Cas. 186; 200. W, N. 752. — > 
(10) 54 Ind. Oas. 636; 30 OL. J. 417; 24 O. W. 
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.lants, be' transferred to the category of 
plaintiffs with liberty to prosecute the suit 
on their own behalf. The appellants are 
entitled to their costs of this appeal, 

K. 8,.D. ~ Appeal allowcd. 


——— 
. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 78 or 1921. 
AE April 16, 1924. 

Present:—Mr. Justice Scott-Smith and 
-.. Mr. Justice Fforde. 
SRI RAM--PLAINTIFF—JAPPELLANT 
versus 


NAND KISHORE AND ANOTHER 
|o—DEFENDANTS— RESPONDENTS. 
Parda nashin lady—Gift; validity of—Onus probandi. 
When a person relies upon a deed of gift executed 
by a parda nashin lady, who is such in the true 
meaning of the term, that party must prove not 
only that the transaction is free from any pressure 
exercised to procure the making of the gift, but also 
that the donor thoroughly understood the nature and 
the effect of her action. [p. 171, col 1.] 
. Kamawati v. Digbijai Singh, 64 Ind. Cas. 559; 43 
A. 525 at p. 530; 15 L. W. 1; 30 M. L. T. 47; 42 M.L. 
J. 87; 26 ©. W. N. 490; 24 Bom. L. R. 626: 4 U. P. 
L. R. (P. O0) 27; (1922) A. L R. (P CO.) 14; (1922) 
M. W. N. 3.6; 48 L A. 381 (P . C), followed. 
-Sajjad Hussain v. Wazir Ali Khan, 16 Ind. Cas. 
197; 43 A. 455; 16 O. W. N. 889; 23 M. L. J. 210; 10 
. A. L. J. 364; 16 O. L. J. 613; 14 Bom. L. R. 1055; 12 


' M. L. T. 361; (1912, M. W. N. 976; 15 O. C. 271; 39 


I. A: 158 (P. C.), referred to. 
A lady who is accustomed to transact business, is 
capable of carrying out monetary transactions and 
has no hesitation in appearing before comparative 
~strangers cannot be called a parda nashin lady in 
the real sense of the term. |p. 171, col. 2.] 
First appeal from a decree of the 
Senior Subordinate Judge, Delhi, dated the 
4th October 1920. | | 
Messrs. Dalip Singh, N. C. Pandit and 
Badri Das, for the Appellant. e 
Bakhshi ‘Tek Chand Messrs. Har Gopal 
and Mehr Chand Mahajan, for the Respond- 


ents. 
. JUDGMENT. 
Fforde, J.—This is an appeal from a 
judgment and decree of the Senior Subor- 


: dinate Judge of Delhi dismissing the plaint- 


iffs suit which was brought to set aside a 
voluntary deed of gift executed by one 
Musammat Bhagwan Devi in favour of the 
defendant.Prem Nath, a minor son of her 
younger brother, Madho Ram. - The deed, 
“which was executed on the 6th of Septem- 


: ber 1915, is a clear and simple document, 


the materiál parts of which are as follows;— 
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“The kothi is owned and possessed by 
me, the executant, without the partnership 
ofanybody else. It has been up till now in 
my proprietary possession and occfpation. 
All rights in respect of alienations of every 
description ofthe kothi are vested in me 
under the *deed of gift, dated the 1st 
August 1893, which was registered onthe 
same date, and which was executed by Rai 

.Bahib Lala Narain Dasin my favour. I, 
while in the enjoyment of sound health and 
in possession of right intellectual powers 
and while in the enjoyment of fullsenses, 
and without. eoercion and compulsion on the 
part of anybody else, have of my own accord 
gifted and given away the property having 
the boundaries - given above, valued at 
Rs. 30.000, along with all internal and 
external rights, to Prem Nath, minor son of 
Lala Madho Ram (deceased), caste Arora, 
now residing at Basti Jadid, Lahori Gate, 
near the city wall, my nephew, who at pre- 
sent lives with me. His father was brought 
up by me aud his marriage ceremony was 
also performed by me, and his wife too 
lives with me and renders me services as 
son's wife. I am responsible for the bring- 
ing up of the said minor, looking after him, 
providing him with food and clothing, and 
imparting him edueation and meeting all 
his other expenses. As the donee is young 
and minor, his mother, Musammat Lachhmi, 
is his natural guardian. .I have taken the 
gifted property out of my proprietary pos- 
session and made over the same to the 
guardian of the donee, along with the 
previous title- deed, and thus put the said 
donee in possession cf the property: Now, 
J, the donor myself during my life-time and 
after my death, my g grandsons and great- 
grandsofs and their near avd remote 
relatives, and also my: representatives and 
successors, have been left no claim and right 
in respect of-the property gifted to the 
donee, nor will they have any in future. . 


“The donee as owner shall have all the 
rights of construction and improvement, 
&nd of.location and removal of tenants, and 
also in regard to all sorts of alienations, 
such as sale, mortgage, ete, which were 
vested in me, the donor, without inter- 
ference by anybody. Ifin future any co- 
partner or co-sharer or any other person 
brings forward any claim in respect of the 
gifted property against the donee, his claim 
shall be false and unfounded, by virtue of 
this deed of gift. 
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"Musammat Lachhmi, mother of donee, 
minor, has accepted of her, own accord to 
take over the gifted property for him, The 
contraet of gift has been made between the 
parties; and there is now no condition as 
‘Hence I have written 
these few words in the form ofa deed of 
&bsolute gift, so that it may serve as an 
authority and be of use in time of need." 

The suit to set aside the deed was in- 
stituted on the 20th of October 1917 by the 
donor herself. In February 1919 the plaint- 
iff died, and by an order, dated the 22nd 
of J uly’ 1919, the present plaintiff, Rai Sahib 
Lala Sri Ram Poplai, was substituted in 
her stead, This plaintiff, who is the appel- 
lant in the present appeal, is the grandson- . 
of Rai Sahib Narain Das, through his first - 
wife, his second wife being Musammat 
Bhagwan Devi, who acquired | the property 
in dispute by gift from her husband. The 
grounds upon which the deed is impugned 
are that the donor at the time of executing 
the document was an ignorant and parda- 
nashin lady, 63 years of age, “suffering from 
weak intellect on account of facial 
paralysis;" that the donor in making the 
gift was acting under, the influence of 
Musommat Lachhmi, the mother of the 
donee; that the gift was the result of undue 
pressure exercised by Musammat Lachhmi; 
and that the donor when making it -did not 
consider the future effect of this disposition: 
of that portion of her property. It may be 
mentioned atthe outset that the house in 
question was not the sole property of 
Musammat Bhagwan Devi, as she owned, in 
addition, the housein which she lived, a 
portion of which was let and produced a 
certain rental, 

The suit was commenced before Mr. Tapp, 
the former Senior Subordinate Judge of 
Delhi, who framed the issue between the 
parties as follows:— 

“Whether the gift of the property in suit 
was made: under undue influence and is 
revocable?” 

The onus of proving the issue was placed 
upon the plaintif. Plaintiffs Counsel 
objected to the onus being so placed and 
asked that it be laid on the defendants. 
This application was refused. Counsel for' 
-the appellant has strongly urged that the ` 
onus was wrongly placed as the person 
bringing the suit was ‘a parda nashin lady, 
and that when as such she comes into Court 
to set aside a deed whereby she has dispos- 
sessed herself of a considerable portion of- 
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_ her property, the onus lies upon the person 
claiming underthat deed of proving in the 
mist complete manuer that the lady in 
parting with the property did so voluntarily 
an I with a full knowledge and appreciation 
of her act and allits consequences. 

Thers is no doubt that when a person 
relies upon a deed of gift executed by a 
parda nashin lady, who is such in the true 
meaning ofthe term, that party must prove 
not only that the transaction is free from 
‘any pressure exercised to procure the 
making of the gift, but also that the donor 


- thoroughly understood the nature. and the. 


effact of her action. The rule has been 
repeated as recently as 1921 in a judgment 
of the Privy Council: in Kamawuti v. 


Digbijai Singh (1). In that ease the deed ' 


was executed by a parda nashin lady. 
practically without any consideration, 
. whereby she parted with her entire pro- 
perty in favour of a donee who, or whose 
representatives, tendered: to her the pre- 
pared document and obtained her signature’ 
to it within the parta. The following 
observations of Lord Shaw, who delivered 
the judgment of the- Board, appear at 
. page 530*:— 

"It is the established Jaw of India in 
these circumstancés that the strongest and 
most satisfactory proof ought to. be given 
by the person who claims under a sale or 
gift from them that the transaction was a 
real and bona fide one, and fully understoud 
by the lady whose property is dealt with. 
The cases upon the subject were discussed 
and the law as thus cited was repeated in 

Sajjad Hussain v. Wazir Ali Khan ei in 
` these terms. 

“When, however, the law is that the lady 
must. fully under stand the transaction, this 
is but a secondary way of i saying that it is 
the.obligation of the donee in any trans- 
aclion proceeding from her to see that she 
does so understand it The relations of 
parties demand that this duty be performed, 
and when Courts of Law declare that the 
onus rests upon the donee of showing that 
he did so, that, of course, is founded upon 

(1) 61 Ind. Cas. 559; 43 A. 525 at p. 539; 15 M 
W. 1; 30 M. L, T. 47; 42 M. b. SES OW. N 
490; 24 Bom. L. R. '626; 4U.P R. (P. ©.) 27 
(1932) A. LR (P. C) H; (1922) M. E N. 336; 43 L 

A. 381 (P. C). 

(2) 16 Ind. Cas. 197; 43 4.-455; 16 ©. W^ N. 889. 
23 M. L. J 219; 10 A. L.J. 304; 16 U. L. J. 613; 14 


Bom. L. R. 1055; 12 M. L. T 361; (1912) M. W. N. 
976; 150. C. 27h 3) L. A. 156 (P. D : 


*Page of 43 A.—[Ed.] 
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the fundamental fact hat it was his duty 
to doit. If accordingly this obligation thus 
arising out of the relations of the parties 
be not i fulfilled, the case for rescissibn and 


‘consequent remedy is clear." 


In the present case the circumstances are 
very different from those which obtained in 
that case. Here the donor though described 
asa parda lady of rank, did- “not observe 
parda within the strict meaning of the 
term. The Court below has held—and 
having examined the evidence I entirely 
agree with the finding—that one cannot call 
her a parda nashin in the real sense of 
the term. She was accustomed to transact 
business, she was capable of carrying out 
monetary transactions and it is clear, as the 
learned Senior Subordinate Judge has found, 
that she had no hesitation in appearing 
even before comparative strangers. But 
even if it be assumed-that Musammat 
Bhagwan Devi was a parda nashin lady 
within the meaning of the rule laid 
down by their Lordships of the Privy 
Council, her case has in no way pared 
ed by reason of the onus of proof 
having been laid upon her. The case was 
not decided against her upon her failure to 
discharge the onus, but was decided upon 
the affirmative proof produced by the de- 
fendants.. Their evidence shows that this 
lady thoroughly understood what she was 
doing when “she gifted this property to her 
nephew, Although she does not appear to 
have had any independent advice in the 
transaction, it is clear that she would not 
have acted otherwise even if she had been 
represented by an independent legal ad- 
viser. The deed was executed before the 
bub-Registrar and was witnessed by two 
medical men. Dr. A. K. Bose, LM.S., a 
private practitioner of Delhi, and Major 
Corrie of, he Indian Medicat Service. 
Major Corrie was in England when the 
case was tried and was not able to appear 
asa witness, but Dr. Bose was called by 
the defendants and proved that though the 
lady was suffering from paralysis of the 
right side.and could not articulate all her 
words properly, her mental faculties were 
unimpaired and she was quite capable of 
devising her property. This witness also 


-stated that the Sub-Registrar read over and 


explained the deed to the lady and that 
sheackrowledged the contents to be true. 
It must be borne in mind that the gift was 
anatural.one. Musammat Bhagwan Devi 
was strongly attached to this nephew of 
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hers. The boy's fàther had lived with 
Musammat Bhagwan Devi for a number of 
years and had died in her house, and 
after his death the boy’s mother Musammat 
Lachhmi and the boy lived with her as 
members of her family. There is no doubt 
that Musommat Bhagwan Deviwas devoted 
to-her deceased brother and to his children. 
When the boy's mother died at Muttra, 
“where she had gone for the performance 
of the .ja"eo ceremony of the boy, Musam- 
mat Bhagwan Devi went there herself and 
brought the child back to her house. She 
had no children of her own and there is no 
doubt that she looked upon this boy, as 
though he were her own son. ] 
It has not.been alleged that Musammat 
Bhagwan Devi was left in an impecunious 
state as the result of depriving herself of 
this portion of her property. A number of 
witnesses were called by the plaintiff, but 
except the statement of one witness that 
she pawned certain ornaments for the sum 
of Rs. 1,450 some 4 or 44 years prior to July 
1923), there is no evidence of any value that 
. ghe was in any straitened circumstances up 
“to the time of her death. On the. whole of 
the evidence, I am in entire agreement with 
the Senior Subordinate Judge that Musam- 
mat Bhagwan Devi was perfectly aware 
of the nature and consequences of her 
act when she executed the deed in ques- 
tion, that the act was in no way an improvi- 


RAGHUNANDAN SAHAY t. RAM SUNDER PRASAD. 


“as the one arising under s. 149 of 
-should be left to the discretion of the Court which 


dent one, and that it was a gift made on - 


initiative and without: any 


her own . . 

pressure. heing exercised by any person 
whatsoever. ' UM me . ; 
.D would accordingly dismiss the appeal 
with costs. 


Scott-Smith, J.—I concur. 
` K. 89D. Appeal dismissed. 


PATNA HIGH COURT. ' 
Sxcoup Civin APPEAL: No. 1523 or 1921. 
November 12, 1924. . 
Present :—Sir Dawson Miller, Kr., 
Chief Justice, and Justice Bir B. K. 
Mulliek, Kr. 
RAGHUNANDAN SAHAY AND orHERS— 
DEFENDANTS— APPELLANTS 
versus À 
RAM SUNDER PRASAD—PLAINTIFF AND 
NARSINGH SAHAY AND ANOTHER— 
S DEFENDANTS ~- RESPOND?NTS. 
Civil Procedure Code (Act V of 1908), ss. 148, 149, 
6. VII, v. ll—Court fee payable on plaint, deficiency 
in—Time allowed for making up deficiency, whether 


' 


[85 I. C. 1925] 


can be extended—Deficiency made up after expiry of 
period allowed, effect of— Discretion of Court-—Appel- 
late Court, interference by—Landlord and tenant— ` 
Manhunda rent, what is. - .- 2 

Where a plaintiff has been given timeto make up 
the daficiency in the Court-fze payable on his plaint, 
but fails to do so, the Court has jurisdiction to ex- 
tend the time for payment fixed by its original 
order. [p. 174, col. Lj 2 ; E 

Where after the expiry of the period originally ' 
allowed to a plaintiff for making up a deficiency in 
th» Court-fee leviable on the plaint, the deficiency 
is made up by the plaintiff aud the Court accepts 
the payment and directs that the plaint should be 
registered, it must be presumed that the Court acted ` 
regularly, and in the exercise of its discretion extended 
the tims originally allowed for payment of the defi- 
ciency. [p 176, col. 1.] ] 

Where, however, the order of the .Court is not 
carried out and no further extension of time is.granted, 
the Court must reject the plaint irrespective of the: . 
fact whether the claim made in the plaint or any 
Portion of it has orhas not become barred by time. 
[p. 1/4, col. 2.] S i 

It is of the utmost importance thát questions such 
the Q. P. C. 


has to determine them in the first instance, and the 
exerciss of that discretion should not: bə interfered’ 
with by an Appellate Court unless a very strong case. 
for interference is mad» out. [p. 173 col. 1.] . 
Manhunda rent is a iix»d amount not depending 
upon the total out-turn of the crop grown. [p. 173, co). 
1.] 
(Case-law discussed.) | | ] 
Appeal from à decision of the Subordi-. 
nate Judge, Second Court, Arrah, dated 
the 8th August, 1921, modifying that of the. 
Munsif, Third Court, Arrah, dated the 7th 


October 1920. , 


Messrs Mahabir Prasad and S. Saran, 


for the Appellants. : 
Mr. S. Dayal, for the Respondents. 


JUDGMENT, | 

Miller, C. J;—This is an appeal from 
a decree of the Subordinate Judge of 
Arrah modifying the decree of the Trial 
Court. Itarises out of a suit for recovery: 


‘of arrears of manhunda rent for the years 


1323 to 1326 F. S. The first three defendants 
in the suit are the appellants. There is 
also a cross-appeal by the plaintiff. ; 

The plaintiff claimed rent for the years - 
in suitat 38 maunds 2 seers of grain per 
annum in respect to the holding which 
measures 15 bigl'a 6 cottahs of land. Dam- 
ages were also claimed. 

The plaintiffs case.was that the market 
rate of the crop was 20 kutcha seers to 
the rupee for the years 1323 to 1325 and 
10 kuicha seers tos the rupee for the year 
1326. The defence was that theient was 
a money rent of Rs. 2-11-O per bigha and 
nota raibundi manhunda rent as claimed. 


BI ©. 1925]. 
The market rate’ and the kinds of | crops 


. grown were also disputed and it was pleaded - 


that the claim was time-barred in respeot 
ofthe year 1328... 

The Munsif found that the rent was a 
produce rent ánd nob à money rent but 
that it was 35 maunds 15 seers as recorded 


in the survey khatian which was rather 
less than. the - plaintiff claimed and that 


the plaintiff was not entitled to more al- 
though the area. of the 
- slightly increased. It was found that-cer- 
tain crovs were grown on the holding and 
as the market rate claimed was. the rate 
-of the cheapest crop, the Munsif allowed 
the claim at that rate 
“Rs, 424-2-6 together with damages at 12} 
per cent, He -also decided. the issue of 
limitation in the plaintiffs favour. 

On appéal by the defendants the Sub- 
ordinate Judge affirmed the decision of 
the Munsif except on the question of 
limitation. He was of. opinion that the 
claim was time-barred for the year 1323, 
He accordingly varied the decree of the 
Trial Court by disallowing the claim for 
the first year’s rént. 
. the defendants Nos. 1 to 3 have’ appealed 
- and the plaintiff has- entered a cross-appeal 
against that part of the decree which dis- 
allowed the claim for the year 1323. 

In so far as the appeal is concerned 
there is very little to be. said. The matter 
would appear. to be concluded by the find- 
ings of fact of the lower Appellate Court. It 
was contended that there was no evidence 
_ adduced by the plaintiff to show the nature 
. and quantity of the crops grown in each 
year and that he was, therefore, not en- 
titled to any rent as there was no basis of 
calculation possible, and, secondly, | that the 
Bubordinate Judge erred in failing to-con- 


sider the Commissioner's report which, 


showed that no crops could grow on about 
9bighas. ofthe land in suit. It.must be 
remembered, however, that manhunda rent 
as. the Subordinate Judge. points out isa 
fixed amount not depending upon the total 
out-turn of the crop grown. Further the 
plaint alleged that five kinds of crops 
were grown. and. the evidence of the de- 
fendants' own witnesses as well as the 
Commissioner's report shows that snch 
crops were in fact grown. There was; there- 
. fore, a basis upon which a money equivalent 
of the produee rent could be calculated 
and as the money equivalent claimed 
js based upon the MAHA Aube of the 
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holding had’ 


amounting to 


From this decision- 


‘been paid in the first instance. 
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cheapest crop grown it cannot be contended 
either that there was no basis of calculation 
or that the amount allowed. was excessive. 


“There appears to me to be no ground 
‘whatever for interfering with the decision 


of the lower Court upon this part of the 
éase and the appeal, therefore,» fails and 
is dismissed with costs. , 

. With regard to the cross-appeal the 
matter stands thus:—The plaint was filed 
on the llth September 1919. This was 
admittedly in time to save limitation even 
for the first year's rent. The Court-fee 


- paid with the plaint was, however, deficient 


and grossly deficient. On the 19th Septem- 
ber, upon an application to the Court, the 
Munsif allowed one week's time to pay the 
deficiency in the Court-fee. On the 23rd 
September, before the week expired the 
Court closed for the vacation and re-opened 
again on the.27th October when the defi- 


ciency ought to have been made good. It 


was not, however, tendered in Court until 
the 29th October. It appears thatit was 
accepted on that day without further order 
and subsequently in November the plaint 
was ordered to be registered. Sometime 
bétween the llth September and the date 
when the deficit fee was paid -the claim 
to the first year’s rent became barred and 


' the question for determination is whether 
‘in the circumstances’ stated s. 149 of the 


C. P. C. applies so as to give the plaint the 
same force and effect as if the fee had 
Section 149 
reads as follows: “Where the whole or 
any part of any fee prescribed for any 
document by the law for the time being 
in force relating to Court-fees has not 
been. paid, the Court may, in its discre- 


‘tion, at any stage, allow the person, by 
‘whom such fee 


_is payable, to pay the 
whole or’ part, as the case may be, of such 
Court-fee; afid upon such payment the 
document in respect of which such fee is 
payable, shall have the same force and 


effect as if such fee had been paid in the 


first instance." In connection with this 
may be read s. 148 which provides: "Where 
any period is fixed or granted by the 
Court for the doing of any act prescribed 
or allowed by this Code, the Court may, in 
its discretion, from time to time, enlarge 


. such period, even though the period origi- 


nally fixed or granted may have expired.” 
Section -148 deals with the extension of the 
time granted.by the Court for doing any 


-act prescribed .or allowed by the Code 


“174. 
whereas s. 149 deals with cases of non-pay- 
ment of.fées prescribed- for dvcuments by 
the Oourt-Fees Ast and would apply to 
the fee payable on the plant. 1n the 
formere case the Court may extend the 
tims ‘originally. granted by its own order; 


in the latter case the Court may allow the, 


fee to be paid at any stage with the result 
‘that the defect in.the plaint or other dosu- 
ment shall upon payment -be cured. It 


was urged that under 8.149 the Court had. 


no power to extend the period for pay- 
ment beyond the tima fixed by its original 

-ordar. L cannot, however, accept this pro~ 
pius 
b 


mont should hold good with regard to tuat 
section I think s. 148 would authorise the 
Court to enlarge the period originally 


fixed by its.own 'order. The Court in ‘the’ 


. present case acting under s. 149 exercised 


its disuretion and passed an order allowing , 


the plaintiff to pay the Court-fee within 
a weak. That order was not complied with. 
In these circumstances, assuming that the 
Ooürt, in its discretion, refused to extend 
the time for carrying out the order then 
O. VIL, r. ll, of the U.» P. C., would clearly 
apply. ‘That rule provides that the plaint 
shall be rejected in certain cases including 
the case where the relief claimed is pro- 
perly. valued but the plaint is written upon 
paper. insuffieiently stamped. and - the 
plaintiff on being required by the Court to 
supply the requisite stamp paper within a 
time to be fixed by the Court fails to do 
so. Assuming that no further extension of 
time was granted and that the Trial Court 
had done its'dub5y- it would have rejected 
` the plaint in accordance with the provisions 
of O. VIE r. ll. The. Court, however, did 
not reject the plaint but-two days after 
the period for payment had’ expired ac- 
cepted the deficiency in the, stamp fee 
when tendered and ordered the plaint to be 


registered. The question, therefore; which’ 


presents itsélf is whether the acceptance 
of the fee although tendered late and the 


'- gubsequent registration of the plaint must 


- be taken “as an exercise of the Court's dis- 
“eration -to-allow the deficiency to be paid 
on the day when it was -tendered under 
s 149 or whether we must presume that the 
Court was unwilling .to accept the fée ` but 
nevertheless failed to comply with its duty 


as prescribed by O. VIL, r. 11, Now the 
rule of law applying to such cases appears . 
be embodied in the maxim omnia: 


to me to 
RoE eg " A sie a 


y 
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The Court may-allow the fee to. 
e paid at any stage and even if the argu-' 


[851. 0.1925] ` 


præsumuntur rite- esse acta. We cannot ` 


-by tae-application of this maxim. presume ` 


without auy evidence that the Court had 
allowed the plaintiff to pay the fee at a late 
‘date, but the fact that tne Court accepted 


2 


‘the fee and ‘ordered the plaint to be.re-:. 


'gistered is conclusive evidence that it did .' 
allow it and wé may, therefore, presume, '' 


in the absence of any evidence to the con- 
trary, that it acted regularly .and in the, 
exercise of -its.discretion:: The learned 
Subordinate Judge was of opinion that 
‘the registration of the plaint -could not 
be regarded as a cóndonation of the failure 
to comply with the original order because 
he- thought that as part of the claim at 
least- was not time-barred the Court had 
no -option but to register the plaint. 


to, me to . be introducing an element which 
is extraneous to the question under con- 
sideration. It may well be that the Court 
in exercising its discretion under .s.. 149 
ought to ‘consider the question of limita- 
tioa but O. VII, r. 11 -directs the Court to 
reject the plaiut in certain cases where.a 
previous order has not. beea complied with 
and this discretion should be carried out 


With ` 
respect to the learned Judge, this appears ` 


whether limitation has begun to run or ` 


not. If the order has not-been carried 
"out and no further extension of time has 


beed' granted the Court must reject the -- 


plaint- even though the period of limita- 
tion has not begun to run. 
wise would be to render O. VII, r. 11, cls..(b) 
and : (c) nugatory in cases where limita- 
tion had. not begun to run ànd there i8 


To hold other- : 


nothing tolimit the rule in this way. It - 
cannot be said, therefore, that the Court ^ 


was bound in the circumstances of this’ 


case to register the plaint if in fact the 
time. for paying the deficiency in the 
.Stamp fee had not been extended. The 


claim: was for. a certain amount and the . 


stamp fee was inadequate to cover that 
amount. The plaint was, thérefore, insuffi- 


ciently- stamped within'the meaning of | 


. O. VII, r. 11. The real question for determi- 
nation-is, whether ‘the Uourt, in accepting 
the fee although. paid after the period 
originally fixed for payment and in .order- 
ing the plaint to be registered, was within 
the meaning ofs. 149, allowing the person 

“by whom such -fee is payable to pay the 
whole or part of such fee. If the Court was 
so acting then the plaint must have the 
same force and effect as if the fee had been 
paid in the first instance. 


The - learned - 


DN 
> 
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Judge in arriving at his conclusion appears 
also to have been influenced by the con- 
' sideration that thé deficiency in the first 
instance was so large-that the plaintiif must 
„have “been guilty. of gross laches. This, 


: however, was a matter for the Trial Court to . quently 
course it adopted the Court must be taken 


consider when the matter first came before 
it. On that occasion the Trial Court, which 
must be presumed to have considered this 


question, undoubtedly extended the time 


for payment to another week and it -does 
“not appear to me that this question can be 
re-agitated after the Trial Court has ex- 
ercised its discretion in the first’ instance. 
The learned Subordinate Judge relied upon 
two decisions of this Court in support of 
the view expressed by him, The lirst was 
that of Ram Sahay Ram Pande v. Lakshmi 
Narain Singh (l) the second was Dukhno 
v. Muushi Sahu (2). I agree with every 
word that was said by Chamier, C. J., in the 
former case but ihe question there was 
whether in the circumstances of that case 
the Court. should exercise its: discretion 
' under s. 119 in favour of the appellant by 
allowing him to make good the deficiency 
in the stamp. fee on his meniorandum of 
appeal which was filed on the lust day of 


limitation. The question was not, as here, . 


whether in accepting a fee paid late and 
registering the plaint the Court bad in fact 
acted under s. 149. The learned Chief 


- Justice laid down certain principles, which. 


should, guide the Court in exercising its 
discretion, and in the result ‘refused to 
extend the time and the memorandum of 
appeal was rejected. The wording of s. 149 
is significant. It provides that the Court 
may, in ils discretion, at any stage, allow 
the deficiency to be made good. If this is 
done then the document, whether a plaint 
or any other document covered by the sec- 
tion, becomes as effective asif the proper 
fee had been paid in the first instance. It 
is of the utmost importance that questions 
of this sort skould be left tothe discretion 
of the Court which has to determine them 
in the first instance and although I am not 
prepared to go to the length of saying that 
in no case can-that discretion be interfered 


with by an Appellate Court it should re- ` 


quire a very strong case to entitle an Appel- 
late Court to interfere. In Padmanund 
Singh v. Anant Lal Misser (3), Maclean, C. J., 


' (1) 42 Ind. Cas. 675; 3 Pol. J. 74; 5 P.L, W. 18. 
(2) 59 Ind. Cas. 439; 4 P. L. J. 498. — - 
. (3) 34 C. 20; 4. C. L J, 421; ll O..W. N. 38; 1 M. 
qp T 385 (FB). UA EN 


- 
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in dealing witha case under the Code of 
1882, where the facts were very similar to 
this case, said: "As a general rule 1 should 
hold that when once the Court has admitted 
and registered a plaint it cannot* subse- 
quently rejectit. In the present case by the 


to have extended the time for páying in the 
Court-fees up to the 9th July, when they were 
actually paid in and aecepted and lo have 
treated this as the time fixed for payment 
of the deficit. The Court cannot go behind 
this. Toallow it to do so might lead to the 
gravest injustice." The learned Chief 
Justice then points out-the grave results 
which would follow from allowing the 
plaintiff to incur the expense of a trial and 


: at a late Stage ‘have the plaint rejected 
, when possibly a fresh suit would be barred 
-by limitation. This, he says, would be a 


grave injustice attributable to the action 
of the Court itself which lulled the plaint- 
iff into a sense of false security by admitt- 
ing and registering his plaint In the 
result, in that case, notwithstanding, the 
opinion of the Chief Justice which I hare 
just referred to, the majority of the Bench 
‘thought the justice of the case. would be 
met by treating the plaint as having been 
filed on the 9th July when the deficit was 
paid with the ‘consequences which ensued 
as to limitation by so treating it. At that 
time, however, s. 149 was not on the Statute 
book and had notto be considered. The 


_only corresponding section in the Code, 1882 


was s; 582-A which was applicable only toa 
memorandum of appeal or an application 
for review and gave the Court power to 
allow the deficiency in the stamp to be 
made good only in cases where the defici- 


. ency was due to a mistake. 


‘The second case relied on by the Subordi- 
nate Judge, namely, Dukhno v. Munshi Sahu 
(2) was a cage where clearly no dis€reticn was 
exercised at all in admitt.ng an application 
under O. IX, r. 9 of the C. P. C. which was 


- defective in many respects and which had 


been returned to have the defects made 
good within a time fixed. Further exten- 
sions of time for this purpose were granted 
but still the defects were not cured. More 
than-two months after the first order wag 
made, although the defects had not been 
cured, the Munsif, without giving notice 
to the opposite party and in spite of the 
fact that the defects were called to his 
attention by the office, ordered the applica- 
tion to be admitted and eventually allowed 


T 


ife 


thé application‘and restored the case, to the 
list without once considering whether the 
application had been filed in time. It was 
argued that the Court had power to extend 
the time unders. 148 and must be deemed 


to: have done so. The. Court, in the cir-. 


cumstances, of that case, did not accede to 
this-argument and indeed a more grossly 
arbitrary -exercise of discretion, if any dis- 
cretion was exercised at all, could hardly 
be coneeived for even when the application 
was admitted the defects had not heen 
cured and the Court consisting of Atkinson 
and. Manuk, JJ., very properly, if I may be 
permitted to-say so, set-aside the Munsif's 
order. That case does not appear tome to 
bear any analogy to the present where: the 
facts are entirely different. In the present 


case thé defect was cured within two days. 


after the period allowed originally and the 
plaint wasadmitted and: registered, think 


&' strong presumption arises that if the 


Court did not intend to extend the time 
further it would have. rejected the plaint 
as it was bound to do under O. VII, r. ib 
ünless the time was extended. The only 
reasonable inference, until the contrary is 
shown, is that the Court intended to act 
according to law and.thatin accepting the 
deficiency and registering the plaint it did 
in fact, im its discretion, extend the time, 
I have referred somewhat at length to~ thé 
guestion for determination because, uüider 
the earlier Code and “before s. 149: was 
introduced into-the Code of 1908, there were 
many conflicting décisions «dealing: with 
questions of this nature-and although s, 149 


was doubtless meant to set at rest the- pre- 


vious conflict there- appears still to arise 
oceasionally some doubt as tothe effect of 
the proyisions, contained .in the- present 
Gode. 1t would, however, be sufficient for 
the purposes Of this case to say that so far 
as this Court is concerned the’ question 
xw under discussion arose and was deter- 
mined in the case of Pawan Kumar Chand 
v. Dulari Kuar (4). There the -facts- were 
very similar to the facts of this case. -The 
plaint was filed on thé 27th- May. 1916 but 
there was, a deficit in: the Court-fee.- An 
order was passed to pay the. deficiency 
within a-week. ‘It-was not paid and on the 
6th June the time was extended for-three: 
days more. Still the deficit was -nòt paid’ 
by the 9th - June. 


- ae 
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. the fee having been accepted the plaint was 


It was, however, paid 
about a -week later'and- on the. 17th June,” 


“(4:51 0,216; 1.P.L. T... 2E 


registered. In these - circumstances the 
Court assumed thatthe Trial Court: had 
extended the time from the 9th to the 17th 


June, for if it had not ‘done -so. it would. 


have rejected the-plaint but this was not 
doneand they held that by accepting the 


-Court-fee on the 17th June it’ had in: fact 


extended the time for payment up. to that 
date. In my opinion thecross-appeal must 
succeed and the -plaintiff is entitled to-his 
costs here and in the Court below. 


- Mullick, J.—The plaintiff sued for 


manhunda rent forthe years 1323 to 1326 
F. S. atthe rate of 38 maunds'2 paseris per 
year. 


seersand gave the plaintiff a decree for the 
whole period in suit. ‘He declined to aecept 
the defendants'.contention that rent was 
payable ata nakdi rate of Rs, 2:2-1l per 


bigha; Itis not disputed that:thé area of 


the holding is15 bighas 6 kathas: , 
: The defendant appealed on-the ground 
that the orate decreed was excessive. He 


also contended that the Court should: have P 


found what quantity of each kind of crop 
was grown upon the land and what was the 
market price of thatcrop. The Subordinate 
Judge dismissed-the appealas regards the 
years 1324, .1325 and 1326. With regard 
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, 


The Munsif relying upon the Survey - 
Record found .the rent to be 35 maunds 15. 


to the year 1323, he found that the plaint. 


-filed-on the llth September 1919- was in- 
'suffieiently stamped and that the full Court- 


fee upon it was not paid till the 29th October 
1919 and that; it wasnot registered tillthe 
13th Novemher 1919. As by that time the 
claim for 1323 had become barred by limita- 
tion the Subordinate Judge dismissed the 
claim for that year. ' 


- ]tis to be observed that the Munsif who 


tried the suit was not the Munsif who order- 


ed-the plaint- to be registered.  : | 

- Against the Subordinate Judge's decree 
the defendant appeals and the plaintiff 
eross-appeals. 2° > c 2e e $ 
' As regards the' appeal there is no sub- 
stance in it,- The Munsif's judgment shows 


that the land ‘grows barley, gram, -peas ™ 


linseed: and mustard and one or two other 
winter crops. He found that the cheapest 
of these-crops sold-at an average of 20-kacha 
seers to the-rupee ‘during thé years‘in suit 


and atthis rate the-price of 35 maunds'10 ` 


seers would be Rs. 84-13-6.. The- Subordi- 
nate. Judge. accepted “this ‘rate -and the 
defendant: has..no. ground. .whatsover. for 


complaint. If each crop had been separately- l 


[85 T. C. 1925]. 
valusl th» annual -rate would have been 
higher. The appeal is; therefore, dismissed 
With costs: 

With regard to the cross-appeal it appears 
that onthe llth September 1919 the plaint 
bore a Court-fee stamp of only Re. 1-2-0 and 
the balance of Rs. 40-2-0 was not paid till the 
Court re-assembled after ‘the. Civil Court 
vacation. On the-Lith September 1919 the 
Munsif ordered that the deficit Court-fee 
should be paid within a week. The Court 
. closed for the long vacation before the. 


expiry of the time thus allowed and re- - 


opened-on the 27th October 1919. The. 
deficit Court-fee appears to. have been 
received on the 29th October 1919, although 
no extension of the time of payment was 


expressly recorded and the Presiding Officer ` 


ordered the plaint to be registered on the 
13th November 1919. EE : 

. The learned Subordinate Judge does .not 
find definitely that the Munsif did not 
extend the time. -On the other hand the’ 
learned Vakil for the cross-appellant relying 


on Budhan Shah v. Sita Nath Shah (5) con-. ' 


.tends that asno express order extending 
the. time was recorded the payment of the 
deficit Court-fee on the 29th October and 
the registration of the plaint on the 13th 
November cannot serve to validate the 
plaint with effect fron the 11th September. 
In my opinion the ‘acceptance of the deficit 
Court-fee after the time fixed for its pay- 
ment and-the. registration of the plaint are 
facts from which itis open to a Court to 
. draw the inference:that the Presiding Officer 
did condone the delay and grant the exten- 
sion; andit-was so held in Pawan Kumar 
Chand v, Dulari’ Kuar (4),an authority 
which is binding’ upon this Court.’ I think, 
therefore, that thére was evidence in the 
present case upon which the Munsif was 
competent to come toa finding that an ex- 
tension of time was granted: under ss. 148 
'. and 149 of the C. P.O The learned Sub- 


ordinate’ Judge has not.in' clear terms dis: ' 


. placed chat finding. He seems rather tö 
be of the opinion that the Munsif-did grant 
an‘extension but that in doing so he exercis- 
ed his jurisdiction wrongly, Now the learned 
. Subordinate Judge: would’ certainly: have 
been competent to interfere if the Munsif 
who accepted the plaint lad failed to exercise 
his discretion judicially, 4. e, if he had 
' exercised his discretion arbitrarily or had 
‘misdirected. himself on any question of law 


(5). 7 Tad, Cas. 578;.13 O.L. J. 78; 
9g ^ 
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.or fact [Brij Indar Singh v, Kanshi Ram(6)!. 
Here no,such error being diselosed jt was 
nol open to any Court to re-open the ques- 
tion of the legalityof the plaint. 

The ‘result -is that the cross-appeal 
‘succeeds and is decreed with costs in this 


* Court and the Court below. 


.Z. K, Appeal dismissed. 

(6) 42 Ind. Cas. 43; 45 O. 94; 29 C. W. N, 169; 33 
M. L. J. 486; 22 M. L. T. 362; 6 L. W. 592; 126 P. W. 
R. 1917; 15. A.L. J. 777; 19. Bom. L. R..838; 3 P. L. 
W. 313; 26 O. L. J. 572; 104 P. R. 1917; (1917) M. W. 
N. 811; 127 P. L. R. 1917; 44 I. A. 218 (P. C). 


BOMBAY HIGH COURT. 
SECOND,OIvIL APPEAL No. 47 or 1923. 
August 7, 1924. 

‘Present: —Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and Mr. 
Justice Fawcett. 
BALVANT VISHNU-—PraINTIFF— 
APPELLANT 


versus 
MISHRILAL SHIVNARAYAN AND 
OTHERS—DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. $0—Contract for sale 
of cotton—Stipulation to pay profit or loss im case of 
failure to take delivery—Construction—Intention of 
parties.. ; . 

In a suit to recover damages for breach of a con- 
tract entered into by the plaintiff with the defendant's 
father, it appeared that the contract was for the sale 
of cotton which the plaintiff was in a position to 
give delivery of, if the defendant was ready to 
take delivery on the due date, and that certain silver 
todas were given as earnest for the fulfilment of the 
contract by the defendant. The contract further pro- 
vided that if the defendant failed to take delivery he 
was topay the loss according to the'prevailin& market 
rate and he was to “get the profit if the price was 
above thatagreed upon between the partigs: 

Held, that the, contract was not a wagering trans- 
action as there was no intention on the part of the 
parties not to give or take delivery or to deal in 
difference only. [p. 179, col. 2.] 

In re Gieve, Ex parte Trustee, (1899) 1 Q B. 794; 
68 L. J. Q. B. 509; 47 W. R. 441; 80 L. T. 438; 15 
T, L. R. 251; 6 Manson 136, distinguished. 
^ Per Fawcett, J.—The onus of establishing the plea 
that the contract sued. on is a wagering one falling 
under s. 3) of the Contract Act is on the defend- 
ant. [p.180, col. 1.] Mew . 
" Where plaintiffs conduct is shown to be otherwise 
amexceptional the Court should ‘lean towards a con- 
struction favouring the.validity of the contract rather 
than its illegality. [p. 180, col. 2] Ng 

Second appeal from a decision: of the 
Assistant Judge at' Dhulia, in Appeal 
No. 336 of 1920, confirming that of the 
Subordinate Judge at Bhusaval, in Civil 
Suit No. 669 of 1919. ; 
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Mr. S. R. Bakhale, for the Appellant. 

"Mr. H.C. Coyajee, (with him Mr. P. V 
Kane)gfor the Respondents. , ase 


J UDGMENT. . 
- Shah, Actg. C. J.— This appeal arises 


out of a suit brought by the plaintiff to. 


recover damages for a breach ofthe con- 
tract entered into by the defendants’ father, 
now deceased, with the plaintiff to.’ pur- 
chase twenty khandies of cotton. The con- 
tract was entered into on December 9, 1916, 

and was in these terms :— 

“To Shivnarayan Hajarimal Marwadi, 
residence Bhusaval, be-pleased to read the 
salutations of Balvant Vishnu Nar gundkar, 
. residence Bhusaval The object of writing 
this letter is that a contract, is: made be- 
tween you and me for cotton, approximately 
20 khandies of large Malkapur measüre, 
that is of 392 seers, at Rs. 150 for every 
khandy: This contract was made approxi- 
mately five or six days ago. You can 
take delivery of the said cotton goods on 
January 1, 1917, or any time beforé, by 
coming here, that-is, by coming to our field 
in village Charthane. I will take the price 
of the goods immediately after the weigh- 

ment and- delivery af the cotton and on the 
same day. Ihave taken to-day for earnest 
two-pairs of. silver todas, both together 225 
rupees in weight. Their price will be com- 
puted according to the márket rate of to-day. 
If under the above contract you do not take 
delivery I will recover from you loss. in 
accordance with the price at the’ time in 
Malkapur peth, Ifthe price be above Rs. 150 
then I will give you the profit.” 

The plea of the legal representatives of 
Shivnarayan was that ‘this was really á 
wagering transaction. The Trial Court 
acceptede that defence, principally on the 
ground that the last clause in the contract 
that “if the price be above Rs. 150, then I 
will give you the profit" was to be ‘read as 
affording a key to the’ whole contract, and 
that the other terms were to be treated as 
a sort of disguise to conceal the real 
meaning of the parties, namely, that it was 
a sort of stake on the question whether the 
rate of the cotton on a par ticular’ ‘date would 
. ‘be over or below Rs. 150. Itis one of thè 
defects in the judgment of the Trial Court, to 
my mind, that though the learned Judge 


was satisfied that at least the plaintiff. 


intended to carry out the ‘first part of the 
agreement by giving actual delivery, if 
the defendant had only chosen to cain, it, 
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still hecame to the conclusion that it was a 
wagering transaction. Nodoubt the learned 
Judge says that the common intention of 
both parties was to deal in differences only. 
He also found that the net damagesamount- 
ed to Rs. 162 making due allowance for. 
the price of the ornaments which are referred 
to in the contract. He held that on the due 
date of the delivery Rs. 130 was the rate per 
khandy and calculated the damages on 
that footing; but he dismissed the suit with 
costs. . 

The plaintiff appealed to the District ` 


Court, and the learned Assistant J udge who 


heard ‘the appeal found on the first issue 
that the contract was of a wagering nature, 
and in that view he did not consider it 
necessary to deal. with the question of 
damages any further. 


The plaintiff has appealed to tliis Cauet: 
and the principal question in the case is 
whether the contract isin the nature ofa 
wager. There isnot much of evidence in 
the case and I may observe that the de- 


„cisions of the lower Courts are principally.: 


based upon the terms of the contract. It is” 
largely a question. of construing the ‘con- 
tract. I am unable to-accept the view taken 
by the lower Courts. The contract is for 
a sale of 20 khandies of cotton which, 
there is no dispüte in the-case, the plaintiff 
was ina position to give delivery of,if the 
delivery was demanded, and if the defend- 
ant was ready, to take delivery on the due 
date. Then there is the fact that certain 
silver todas were given as earnest for the 
fulfilment of this contract by the defendant. 
The last two clausesin the contract are the 
important clauses; which have induced 
the lower Courts to come to the .conclusion 
thatthis must be treated as & ‘wagering 
transaction. It is provided that “if under 
the above contract you do not take delivery 
I will recover from you lossi in accordance 
with the price at the time in Malkapur 
peth." So far it is nothing more than a 
statement ofthe consequence. of a breach 
on the part of the defendant. 16 does.not, 
tomy mind, in any -sense indicate that the 
intention was not to give or to take delivery. 
If the défendant failed to take delivery, . 
which he might in any.case even if the 
contract was alegal transaction, then -he 
was to make up for the loss resulting aoe 
his not taking delivery. | 


` The clause that if the price be above 
Rs, 150 then, the, pieni was to give the 
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defendant profit appears to have caused a 
difficulty in the case. It seems to methat 
itis only a continuation of the statement, 
ofthe consequences ofa breachon either 
side. Ifthe rate was below the contract 
‘rate at the due date, then the defend.’ 
ant would have. to- pay the loss if he’ 
did not take delivery; and if the.rate at the 
due date be above Rs. 150, then the plaintiff . 
would have to pay the difference in case he 
failed to give delivery. No deubt the words 
“if I fail to give delivery" are not to be 
found in this clause. If they had been used, 
the matter would have been beyond the 
range of controversy. But taking this to be 
a contract between two ordinary parties, I 
am unable to read this clause in. any other 
sense; and the meaning which I put upon it; 
and which in my opinion it naturally bears, 
is one which I have just indicated, namely, 
that if the plaintiff failed to- give delivery— 
and the price at the due date was above 
Rs. 150, then he was to give the profit to the 
defendànt.. ^ . - f = is 


It appears that in the cross-examination 
the defendant’s Pleader put this matter to 
the plaintiff and he answered as follows:— 
“I was to pay the differences only if I refus- 
ed to make delivery and the price was 
against me," It seems to me that the: 

. parties in this case have unnecessarily’ pro- 
ceeded: to-provide for-the consequences of a 
breach, namely,- that if the market price on 
the due date went against the purchaser, 
and if he failed to take delivery, as he might 
well fail to do on that account, then he was 


to pay the loss, dhd if the market went ' 


against the vendor, dnd if he failed to" give. 
delivery, then he was to pay the loss. That 
seems to me to be the true and natural. 
meaning of this contract: If this contract 
is to be read with a view to give effect to if. 
as far as possible and not with a view to. 
invalidate it, it seems to me that the con- 
tract lends itself easily to that interpreta-. 
tion: and that is the view which I take of 
this contract.’ It is not necessary . to say 
more on the subject, nor is- it necessary to 
refer to the cases. — four. ak ae 
.In any case, it seems to me that the proof 
falls far short of what would be necessary 
tq indicate the common intention on ‘the 
part of both parties to deal in differences 
only from the beginning. That indication 
i8 lacking in the present case. I find it 


extremely difficult to accept the view taken ` R 


py the lower Courts. The case of In Te 
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Gieve, Ez. parte Trustee (1) which has been 
much relied upon, particularly by the Trial 
Court, was' quite a different case. The 
terms of the contraet there were clearly 
indicative’ of the fact’ that no delivery 


.was intended to' be given or taken, and 


if by chance the buyer in that case wanted 
delivery, then he was to give certain extra 
price. I do not consider it necessary to 
set forth the note of contract in that 
case: but it is enough to point out that 
that was quite a different case from the 
present one. In the present case the con- 
tract begins with the express intention 
to give and take delivery, and that in 
the event of the defendant not taking 
delivery, he was to pay the loss. As a 
matter of fact the occasion for applying 
the clause, upon which so much reliance 
is placed by the lower Courts on the facts. 
of this ease, has not arisen. The price 
did: not go above Rs. 150, nor do I see 
any indication in the case that the price 
fixed under the contract was so far above 


‘the normal ruling rate at the date of the 


contract so as to afford some basis for 
the view that it was a sort of stake upon 
the ruling rate being Rs. 150 at the due 
date:. The market-rate on the due date 
is fonnd by the lower Court to be Rs. 130, 
and. the fluctuations within certain limits 
must be‘ taken to be within the contem- 
plation of parties as ordinary incidents of 
such contracts, ‘and cannot ‘be taken as 
indicative of' any desire to fix up an ab- 
normally high rate with a view to gamble 
on the possibility of that rate being the rul- 
ing rate on the due date. 

I am, therefore, of opinion that this con- 
tract’ was not a wagering transaction, but 
a legal contract, and as admittedly the 
deceased Shivnarayan failed to carry out 


. the terms of the contract, his heirs are liable 


in damages. e `. = 

As regards the amount of damages, 
though. the lower Appellate Court has 
not recorded any finding, it is’ conceded 
before us that the finding of the Trial 


“ Court on this point must be accepted. The 


plaintiff claimed damages on ‘the footing 
of ‘the difference between the contract 
priće and the price. realised by the sale 
of this cotton long after the due date for 
the performance of the contract. He is 
clearly not entitled to damages on this 
: . B. 794; 68 L. J. Q. D. 509; 47 W. 
CLOS gy. 438; 15 T. L. R 251; 6 Mansop 
13$, . >a. St 24. 


Y 


10 
footing. There is nothing to show that 
the defendant ever extended the time for 
the fulfilment of this contract. ‘Therefore, 
the oaly basis upon which the plaiatilf could 


claim damages would be the basis of the . 


difference between the contract price and 
the market-price of the goods on the 
due date. That has been determined by 
the Trial Court, and we accept that find- 
ing. I would allow this appeal, reverse 
the decree of the lower Appellate Court; and 
pass.a decree in favour of the plaintiil for 
Rs. 162. The plaintiff to have. his costs 
throughout on the amount decreed. 
Fawcett, J.—The defendant set tp a 
_plea that the contract sued upon is a 
wagering one falling under s. 30 of the 
Indian Contract. 
that plea rests upon him. There must be a 
“common intention, not only on the part of 
the defendant’s father, who entered into 
the contract, but also on the part of the 
‘plaintiff, not to give delivery, but merely 
to pay differences according as the market- 
price fell or rose above the figure of Rs. 150. 
So far as the defendant's father was 
concerned, the lower Court gave reasons 
for thinking that his intention was not to do 


any real business in cotton, the subject-- 


matter of the contract, but merely to 
Speculate on the rise and fall of the market. 
But the lower Court was more favourable 
in regard to the plaintiff's intention, and 
after considering all the circumstances 
felt satisfied that he at least intended to 
carry out his part of the agreement by 
giving actual delivery, if the defendant had 
only chosen to claim it. The only thing 
that goes against the plaintiff is the last 
clause in the agreement that “if the price 
be abeve Rs. 150, then I will give you the 
profit.” The two lower Courts have held 
that that plainly shows that the real agree- 


ment between the’ parties was not a com- 


mercial transaction but a wager on the rise 
and fall of the market. But, in view of the 


circumstances favourable to the plaintiff’ 


that Ihave already alluded to, before the 
plaintiff is convicted of an intention to 
wager, it must be conclusively established 
that that is the proper interpretation of the 
contract, because only on this particular 
construction can. this common intention be 
held proved. [admit that the view taken 
by the lower Courts is one that naturally 
arises from the way in which this particular 
sentence follows upon a sentence contem- 
plating the defendant not taking delivery. 


RAM NARESH SINGH v. JAGAR NATH SINGH, 


The onus of establishing. 
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Andif the contract alone is looked at, it 
seems quite natural to say that the words 
“if the price be above Hs. 150 then I will 
give you the profit” still contemplate. the 
contingency of the defendant not taking 
delivery. But, on the other hand, that is 
not a necessary construction, and I think 
it is, at any rate, a possible construction to. 
say that the parties were contemplating 
the other position, namely, the possibility 
of the plalntiff not giving -delivery and. the 
price not rising above Rs. 150. Ina case 
of this kind where the plaintiff's conduct 
is shown to be otherwise unexceptional, I 
think the Court should lean towards a con- 
struction favouring the validity of the con- 
tract rather than its illegality. I think we 
are entitled to give the plaintiff the benefit 
of this favourable construction, although 
apparently it was a construction that was 
“not urged on his behalf before the two lower 


Courts. I agree, therefore, in the order 
"proposed by my learned, brother. - 
K. 8. D. Appeal allowed. 


ALLAHABAD HIGH COURT. . 
Civit Revision No. 10 or 1924. 
' April 9, 1924 
Present:—Mr. Justice Daniels. 
RAM NARESH SINGH-—A»rPLICANT 
versus ; 
JAGAR NATH SINGH— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), O. XLVII, v. 1 
—Neuw evidence, requirements of— Other sufficient cause 
—Petition for review, whether can be admitted. 
Where the new evidence relied on by a petitioner 
for review does not comply with the requirements’ 
of O. XLVI, r. 1 of the C. P C. the petition for 
review cannot “be admitted on the ground of other 
sufficient reason. 6 
Civil revision against an order of the 
Munsif, exercising the powers of the Judge 
of the Court of Small Causes, Ballia. 
Mr. Uma Shankar Bajpai, for the Appli- 


ant. `. 
Mr. Mukhtar Ahmad, for the Opposite 
Party.. - $ 
JUDGMENT.—This is aù application 
for revision of an order granting a review 
in & Small Cause Court case. But for the 
suit having been tried by a Small Cause 
Court an appeal Would have lain under 
O. XLVII, r. 4. The ground of revision is 
that the Court below had no jurisdiction to 
allow a review. The suit was one on &: 


C 


H 
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note-of-hand. The learned Munsif original- 
ly dismissed the suit on the ground that he 
was unfavourably impressed with the plaint- 
ifs evidence and that the plaintill’s 
witness was à chance witness. The defend- 
ant in his evidence had asserted that he 
was illiterate but this fact is not referred 
to in the judgment. 
the plaintilts produced a copy of a vakalat- 
nama signed by the defendant and asked 
fora review on this ground: The learned 
Munsif admitted it and because he con- 
sidered that the -defendant had lied in say- 
ing that he was illiterate he proceeded to 
decree the claim and to accept the plaint- 
ifs evidence which he had previously 
disbelieved. The vakalatnama and another 
paper relied on were both filed in a suit to 
which the plaintiff was a party and there 
is absolutely nothing to show that this 
evidence could ‘not, with the exercise of 
due diligence, have: been within his know- 
ledge or have been produced by him at the 
original trial. He did not at the trial even 


ask for an adjournment to test the defend- 


ant's statement. Ifthe new evidence alleg- 
ed did not comply with the requirements 
of O. XLVI, r. 1 the review certainly could 
not be admitted on the ground .of other 
suficient reason. In my opinion, the learned 
Munsif was not legally justified in granting 
the review. 

I accordingly set aside his decree and 
restore the original decree dismissing the 
suit. Under the cireumstances I make no 
order as the costs, * 

K. 8. D, Application GE 


———— 


^ BOMBAY HIGH COURT. 
Szcoup Civir Appear No. 482 or 1923. 
Atigust 7, 1924. 
Present:—Sir Lallubhai Shah.. Kr., Actin g 
Chief Justice and Mr. Justice Fawcett. 
NARAYAN GANESH PATANKAR— 
APPELLANT. 


SAGUNABAI GANGADH AR PATANKAR 
— RESPONDENT. | 


Mindu Law—Debt—Decree against father—Ances- 


tral property in son's. hands, wee liable —Civil 
Procedure Code (Act V of. 1908), s. 
A Hindu father can by ineurring debi, 80long asit is 


not for an immoral purpose, lay the estate open to 
be taken in execution poer upon a decree for 


NARAYAN GANESH V. SANGUNABAI GANGADHAR. i 


. family happens to be his son. [p. 182, col. 1j . 


A month afterwards - 


B. A. No. 730 of 1917. 


"father in the ancestral house. 
.ted that during the lifetime of Ganesh, 
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payment of that debt, if the other aba of the 


- Brij. Narain Rai v. Mangla Prasad Rai, 77 Ind, 
Cas. 639; 51 I. A. 129at p. 139; 26 Bom. L. R. 


.21 A. L, J. 935 46 M. L. J. 23; 5 P. L. T. 1; 28 C. 


W. N. 233; f1921) M. W. N. 68; 19 L. W. 72; 3 P. L, 
R.41; 10.0. & A. L. R. 82; (1994) A. L R. (P. C.) 50; 
33 M. L. T. 457; 46 A. 95; 11 O. L. d. 107 P. €), 
followed. 

Govind v. Sakharam, 98 B. 383 at P. 359; 6 Bom. 
L. R 344, referred to. 

The whole of the ancestral property in the- hands 
of a Hindu son is liable to be sold in execution of a 
money decree passed against his father. [ibid.] 


Umed Hathising v. Goman Bhaiji, 20 B. 385; 10 
Ind. Dec. (w. &) 820, Sakharam v. Sakharam, 1 Ind. 
Cas. 459; 33 B. 39; 10 Bom L. R. 939 and Hanmant 
Kashinath Joshi v. Ganesh Annaji Pujari, 54 Ind, 
‘Cas. 612; 43 B. 612; 21 Bom. L. R. 435, referred to. 

Second appeal from the decision of the 
District Judge, Satara, in Appeal No. 630 of 
1921, modifying an order passed by the 
Subordinate Judge at Wai, in Darkhast 
No. 668 of 1921. 

. Mr. M. V. Bhat, for the Appellant. 

` Mr. S. R. Bakhale, for the Respondent. 

JUDGMENT. 


. Shah, Actg. C. J.—In this case a decree 


was obtained by Sagunabai, the plaintiff, 
against one Ganesh for Rs, 1,221-11-1. 
While the appeal was pending in the 
District Court, Ganesh died, and his son 
the present appellant Narayan, was brought 
on the record as the legal representative 
of his deceased father. The District Court 
confirmed the decree of the Trial Court, and 
this Court also confirmed that decree in 
The plaintiff now 
seeks to execute that decreee by attaching 
the interest of Narayan and his deceased 
It is admit- 


Ganesh and Narayan had one-third 
Share in the house, that is the interest 
which is attached in execution by the 
order of the learned District Judge in 
appeal. 

The defendant has appealed from the 


. order of the District Judge, and in support 


of the appeal it is contended that the son's 
interest, i. e., one-sixth ‘share in the house, 


.is not liable to be attached, but it is only 


the interest which Ganesh had during his 
lifetime in this house that is liable to be 
attached: This contention is not tenable 
It. is contrary to the decisions of this Court 
in Umed Hathising v. Goman Bhaiji (1) and 
Shivram v. Sakharam (2). In the case of 
Shivram v. Sakharam (2) the father died 


(1) 20 B. 385; 10 Ind. Dec (x. 8.) 820. 
(2) 1 Ind. Cas. 459; 33 B. 39; 40 Bom. L. R. 339. 


n 
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“during the pendency of the litigation, and 
the son was brought on the record, asin 
the present case, as the legal represent- 
“ative of the father. Isis clear that so far 
as the ancestral property is concerned, 
whatever was liable to be sold in the life- 
time of, the father remains liable to be 
: gold after the father's death. Section 53 of 
the-C..P, O. makes .the position clear on 
the point which before 1908 was the same 
according: to the decisions to which I have 
referred. 1t has been. held. in Hanmant 
Kashinaih Joshi v. Ganesh Annaji Pujari 

(3)that during lifetime of the father the 
. whole of the one-third share including the 
interest of the son in this ancestral house 
would be liable to beattached. On principle 
it makes no difference that the father has 

died and the attachment comes to be levied 
after his death. - The position is made 
further clear by the recent pronouncement 
~ of their Lordships ofthe Privy Council in 
Brij Narain Rai v. Mangla Prasad (4) 
where among the propositions categorically 
` stated, it is distinctly laid down that a 
- father can by incurring debt, so long as 
it is not for an immoral purpose, lay the 

‘estate open to be taken in execution pro- 
ceedings upon a decree for payment of that 
debt, if-the other member of the family 
happens to be hisson. In that judgment 
their lordships refer to the following ob- 
- gervations of Mr. Justice Chandavarkar in 
Govind v. Sakharam (5) with approval :—- 
. “The law is’ now well established that 
: under the Hindu Law, the pious obligation 
of'a son’ to pay his farher’s debts exists 
whether the father is alive or dead.” 

Itis not disputed, and it cannot be dis- 
puted, in the present case, that for this 
debj the son's interest in the ancestral pro- 
perty would be liable in respect of the 
debt ig question during the lifetime of the 
father,.and the same liability continues 
after his death: " 

It has been urged in support of the 
appeal that the view taken in ‘all these 
cases is contrary tothe provisions of Bom. 
Act VII of 1866, ands. 2 of that Act is re- 
lied upon. Ido not think, however, that 


(3) 51 Ind. Cas. 612; 43 B. 612; 21 Bom. L. R. 
85. - 


(4) 11 Ind. Cas. 689; 51 I. A. 129 at p. 139; 26 
Bom L. R. 500; 21 A. Li J. 934; 46 M. L. 
P.L. T. 1; 28 C. W. 253; (1924) M. W. N. 68; 19 L. 
W. 72, 9 P. D. R. 41; 10 O. & A. L. R. 82; (1994) A. 
L R. (P. 0) 50; 33 M. L. T. 457; 46 A. 95: 11 O. L. 


J. 10 (P. C. 
(5) 28 B. 383 at p. 389; 6 Bom, LI R, 344. 
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the provisions of that section help the ap- 
pellant at all If we treat. the ancestral 
property as belonging to the .deceased 
father, then by attachment of that property 
the provisions of s. 2 of Bom. Act VII of 
1866 are not in any way contravened, be- 
cause that property continues to be liable 
for the debt of the father. That is the 
reason why this Act has not been held to 
present any difficulty in the cases prior 
tothe. Code'of 1908 and s. 53 in the 


.Code of 1908 is in effect a legislative re- 


cognition of the rule that was followed — 
in this Presidency before it was enacted. 


‘Ido not feel any hesitation in holding that 


the contention of the appellant is without 


any good foundation. I would dismiss the 


appealand confirm the order of the lower 
Appellate Court with costs, 2 
Fawcett, J.-—I agree. — 
K. S. D. f 
: Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND Crvin AppraL No. 142 
or 1921. 

: March 6, 1924. i 
Present :—Mr. Justice Martineau and 

_ . Mr. Justice Moti Sagar. 
NADIR ALI SHAH-——DEFENDANT— 
. APPELLANT 
versus : 
WALI—PLAINTIFF AND ANOTHER— . 
DERENDANT— RESPONDENTS. ' 

Pre-emption—Rights of vendee, when vest in pre- 
emptor—Civil Procedure Code (Act V of 1908), O. X X, 
T. 14. es: 
' A successful pre-emptor is vested with the rights 
of the vendee whom he dislodges, not from the date 
of the sale, but from the date on which he enforces 
his rights, 4. e.. from the date, on which he satisfies 
the conditions of the decree and brings it into opera- 
tion. [p. 184, col. 1.] 

.Dhani Nath v. Budhu, 138 P. R. 1804, “Darehan 
Khan v. Sohaura: Mal, 126 P. R. 1907; 3 P. W. R. 
1907; 48 P. W. R. 1907, L ttam Singh v. Sundar Singh, 
24 Ind. Cas. 913;136 P. W. R. 1914; 218 P. L. R. 
1914, Beli Ram v. Hari Chand, 59 Ind. Cas..744; 98 
P. W. R. 1921; 3 L. L. J. 205 and Hadayat Ullah v, 
Ghulam Muhammad Beg, 73 Ind. Cas. 444; (1923) A. 
LR (L) 529; followed. 

Deonandan Prasad Singh y. Ramdhari Chowdhuri, 
39 Ind. Cas. 958; 44 C. 675; 32 M. L. J. 459; 1 P.L. 
W. 597; 15 A. L. J $75; 21 C. W. N. 786; 25 C. L.J. 
513; 19 Bom. L. R 4376; L. W. 65; (1917) M. W. N. 
470 and 811; 22 M. Lr T. 196; 441 A. 80 (P. C.) re- 
ferred to, 


e 
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: Second appeal ‘from “a decree of the 
District Judge, Jhelum, dated the 5th 
November 1920, modifying that of the 
Jaaior Subordinate Judge, Gujrat, dated 
the 31st May 1920. 

Casudhri Zafarullah Khan, 
Appellant. 

Mr. B.D. Qureshi, for the Respondents. 

-JUDGMENT.—This is an appeal 
against a decision of the District Judge of 
Jn helum, dated the 5th of November 1920, 
awarding plaintiff a decree for possession 
of the land in suit by pre-emption on pay- 
ment of Rs. 1,100 to the defendant-vendee. 
The material ‘facts are briefly these :—On 
the 30th of August 1918 one Khanun, son 
of Mehra, made a gift of 8 kanals of land i in 
- Mouza Aj jowal in | the Phalia Tahsil of the 
Gujrat District infavour of the defendant- 
appellant Nadir Ali Shah. Onthe 5th of 
September 1918 one -Amir sold 200 kanals 
_ of laud in the. same village to the same 
^ Nadir Ali Shah for a sum of Rs. 3,500. On 
the 10th of June 1919 thé plaintiff Walli, a 
reversioner of Amir, brought two suits, one 
for possession in respect of 8 kanals of land 
alleging that the gift was really a sale and 


for the 


that he (the plaintiff) as an owner in the, 


‘village had a superior right to pre-empt, 
_ and the other for a declaration in respect 


of 200 kanals on the allegations that the sale . 


` was without consideration and legal neces- 


— sity and that it should not affect the plaint- ` 
iffs reversionary rights after the death of ~ 


the vendor. In the alternative a decree for 
pre-emption was also prayed for on payment 
„of Rs. 1,100 which it was alleged was the 
market-value ofthe landin suit. . The suit 
for pre-emption in respect of 8 kanals of land 
was decreed by the Trial Court on the 3rd, 
of May 1920, and an appeal against this 
decree to the District Judge and a second 
appeal to the High Court were both dismiss- 
ed. In the other case the Trial Court found 
that necessity to the extent of Rs. 700 was 
established, and the suit ivas accordingly 
decreed on payment of that sum to the de- 
. fendant-vendee when succession opened out. 
Both parties appealed against this decree to 
the learned District J udi ge, with the result 
that the suit fora declaration was dismiss- 


ed, but that a decree for possession by pre- - 


$ emption on payment, of Rs. 1,100 to the 
defendant-vendee was granted i in favour of 
the plaintiff. 
Against this decree a second appeal. has 
been preferred to tlfis Court by the defend- 


ant-vendee and it has been. urged on his. R, 1914 
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behalf that the finding of the learned Dis- 
trict Judge that the defendant was not an 


-owner in “the: village at the date of the salé 


and that consequently his right of pre-emp- 


tion was inferior to that of the plaintiff was 


erronequs and should be set aside. It is 
pointed ont that the defendant had become 
‘an owner in the village on the 30th August 
1918 prior to -the sale of the land in ‘suit 
and that his right of pre-emption was 
‘consequently equal to that of the plaintiff 
at the date of. the sale. On behalf of 
the respondents it is argued that the ap- 
pellant’s right of pre-emption at the date of 
the sale to him was a defeasible right, and 
that the fact, that he was subsequently de- 
feated at the instance of a pre-emptor clear- 
ly shows that it was no right at all. The 
learned Counsel for the appellant, on the 
other hand, argueson the authority of the 
various rulings of this Court thata pre- 
emptor's tight to or in the property accrues 
only when he - has complied with the con- 
ditions laid down in the decree and paid 
the purchase-money into Court, and that it 
is then and then only, that the property 


` vests in him. Tt is admitted that the right 


of pré-emption is a right of substitution 
and the sole question for determination is 
from what date this substitution takes effect. 

In Dhani Nath v. Budhu (1), it was laid 
down that a decree ina suit brought for 
the purpose of enforcing the right “ot pre- 
emption did not give the proprietor a right to 
the thing sold, and that he did not acquire 
that right until he had paid the price fixed 
in the decree within the prescribed period. 

The same view was taken ih another 
judgment of this Court reported as Darehan 
Khan v. Sohaura Mal (2), where it was held 
that a pre-emptor had no right or interest 
in the property pre-empted until his right 
of pre-emption was duly established by the 
decree of the Court and he had satisfied the 
terms of that decree. 

. Similarky in Uttam Singh v. Stindar Sin gh 
(3), itwas laid down that a pre-emptor aequir- 
edaright in the land only when he had 


` paid the money in accordance with the de- 


cree recognising his right. 
The same view ‘was taken in two recent 
judgments of this Court roporisd as Beli 


(1) 136 P. R. 1891. ; 
e 126 P. R. 1907; 3 P.. W .R. 1907; 48 P W.R 


190 
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Ram y. Hari Chand (4) and Hadayat Ullah 
' v, Ghulam Muhammed (5), where it was laid 
down that “a successful pre-emptor is vested , 
“with the rights -of the vendee whom he dis- 
lodgés, not from the date ofthe sale, but 
from the: date on which he enforces his 
riglits,i. e., from the date on which he satis- 
fies the conditions of the decree and brings 
it into operation." ENDS 
In. Deonendan Prasad Singh v. Ramdhari 
Chowdhuri (6), their Lordships of the Privy 
Council observed as follows:—"A person 
claiming an order of pre-emption cannot be 
-regarded in the same light as an ordinary 
purchaser of an estate. His right is, when 
an estate has been sold, to acquire. the pro- 
perty from the purchaser at the price paid, 
If the necessary formalities are observéd, 
and the purchaser assents to the claim, 
possession is given by. mutual consent and 
no difficulty’ arises; but if the claim be 
disputed and suit must be brought, the 
UN the pàrties are regulated by the 
, P. C. 


Now, O. XX, r. 14 of the C. P, C. which. 
corresponds to s. 214 of the Code of 1882, is 
in the following terms :—"(1) Where the 
Court decrees a claim to pre-emption in res- 
pect of a particular sale of property and the 
purchase-money has not been paid into Court, 
the decree shall — r 

(a) specify a day on or before which the 
purchase-money shall be so paid, and 

(b) direct that on payment into Court of 
such purchase-money, together with the 
costs (if any) decreed against.the plaintiff, 
on or before the day referred to in cl. (a) 
the defendant shall deliver possession of 
the property, to the plaintiff, whose title. 
thereto shall be deemed to` have accrued. 
from the date of such payment, but that, 
if the purehase-monéy and the costs (if any) 
are not so paid, the suit shall be dismissed 
with costs.” — ; 

It isclear from these words thatthe title 

“to the property vests in the ptre-emptor 
on payment of the purchase-money and not 
before. 2 

In Hadayat Ullah v. Ghulam Muhammad 

Beg (5), Mr. Justice Campbell held that there 







d. Cas. 444; (1923) A. I R.(L) 529. - 
. Cas. 958; 44 C. 675: 32 M. L. J. 459. 
; 15 A. L. J. 375; 21 0. W. N. 786: 95 
9 Bom. L. R: 437; 6 L. W. 65; (1917) - 
nd 811; 22 M. L. T. 196; 44 I. A. 80 
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was nothing in the Punjab Pre-emption Act 
which declared that a pre-emptor's title 
vested at the date of the sale or which 
modifed the explicit direction of O. XX, 
T. 14, C. P. C., that Courts shall declare the 
title of the pre-emptor to be deemed to 
accrue from the daie of payment into Court 
of the: purchase-money after: decree, and 
that there.was also nothing in the Act to 
qualify the term "owner" so as to mean a 
‘person who was not in danger of losing his, 
ownership right at the suit of a pre-emptor, 

We are in full agreement with this view 


and have no hesitation in holding that at - 


the date of the sale the defendant's right of 
‘pre-emption in respect of the land pur- 
chased was equal to that of the plaintiff 
and that the suit must, therefore, fail. 

We accept the appeal and reversing the 
deeree of the lower Appellate Court, dismiss 
the plaintiff's suit with costs throughout. 

K. S, D. Appeal accepted. 


—— 


BOMBAY HIGH COURT. 

Szcoxp Civiu AePsAL No. 492 or 1923. 

August 8, 1924. ‘ 
Present:—Sir Lallubhai Shah, Kr., Acting 
Chief Justice. and Mr. Justice Fawcett. 
RAMCHANDRA PANDURANG JAHA- 
' JA GIRDAR-—PLAINTIFF—APPELLANT 

m versus —— 
YELLAVA MADAR-—DEFENDANT— 
RESPONDENT. ; 

Registration Act (XVI of 1908), s. 17 (1) (b)—Order. 
by inamdar to village officers-—Recital as to nature 
of tenure—Order, whether compulsorily registrable. 

An order issued by aninamdar to the village 
officers, directing them to treat certain lands, as held 
by the person mentioned therein, on a permanent 
tenure on payment of a certain rent, does not create 
or declare any right but only affords evidence as to 
the true nature of the tenancy, and is admissible in 
evidence without registration. - 

Second appeal from the decjsion of the 
Assistant Judge, Dharwar, in Appeal No. 
24 of 1921, confirming the decree passed by 
the Subordinate Judge, Gadag, in Civil Suit 
No. 543 of 1919. A 

Mr. A. G. Desai, for the Appellant. 

Mr. G. S. Mulgaonkar, for the Respon- 


dent. 
JUDGMENT. i 


Shah, Actg. C. J.—In this appeal the | 


question is whether the document, which 


- purports to be a true copy of a certain order, 
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addressed by the then inamdar. of- the 
village to the village officers, is admissible 
in evidence. In connection with that point 
it is urged .that the- original, order re- 
quired registration. This Question arises 
in- connection with the pomt as to whether 
defendant No, lis proved to be a, permanent 
tenant of the land in question. The case for 
the plaintiff in the lower Court was that de- 
fendant No. I was an annual tenant. Both 
the Courts havé found that she is a per- 
manent tenant, and it is clear that ifthe 
copy to which I have referred is admissible 
in eVidence, the. permanent tenancy is 
proved. . 

The point of registration ‘was not urged 
in either of the lower Courts, and though 
it has been urged:here, L feel clear that the 
point has no merit in it. It is an order 
directed by the inamdar to the village 
officers in which certain directions as to this 
land are given. It is pointed out. there that 
the village officers are to treat this land as 
held by the defendant on a permanent 
tenure on payment of a certain rent. Iam 
unable to hold that such a document either 
creates or declares any right. It only affords 
evidence of what the true nature of the 
tenancy was.- The best evidence of such 


an order, inthe absence of the order itself. 


would be a-copy, such as the defendant 
No. l has produced in this case. It was 
urged inthe lower Courts, and it has been 
argued - beforé us, that it is not adinissible 


in évidence because the original order is. 


not & publie doeument. It seems.to me 
that the lower Appellate Court was perfectly 


right in admitting the document as offord-. 
ing secondary evidence of the order which" 


would: be in the custody of the plaintiff; 
and the defendants could prove it, às the 


plaintiff has not produced the original. The, 


copy was rightly admifted, and if we hold 
thit it was properly admitted and that the 
original order does not require registration, 
the finding as to permanent. tenancy must 
be accepted. - e. f 

It has been -urged that the plaintiff has 
a right to enhance thé rent, even though 
the tenancy may be permanent... The claim 


made for higher rent in the suit was not on’ 


the footing of the tenancy being permanent, 
but on the footing of the tenancy being 
annual. 
that the plaintiff contended’ that he had a 
right to enhance the rent, even though the 
tenancy was permanent.* It is difficult to 
see howin view of the statement, by the 
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predecessor-in-title of the present plaintiff, 
in the order, of which a copy has been put 
in, he could. contend that he has a right to 
enhance the rent. 

I would disallow the contentions urged 
‘in support of this appeal and dismiss the 


_ appeal with costs. 


Fawcett, J.—I agree. Ithink the docu- 
ment-in question does not fall under c]. (b) 
of sub-s. (1) of s, 17 of the Indian Re- 
gistration Act, but is a document of the 
‘class where there is merely arecital of seme- 
thing that has already taken place. ‘lhe 
words init'about continuing the land with- . 
out obstruction from generation to genera- 
tion and the Mharki work of the village be- 
ing done, must be read with the connected 
sentence, "on this undertaking the land has 
been given ;” and inasmuclr as the docu- 
ment already says that the land has been 
for many days, i. e., for a long time, continu- 
ing with a certain person, namely, Durga . 


` Holer, it merely, I think, amounts to recit- 


ing the arrangement under which the pre- 


. decessors-in-title of Durga Holer obtained 


the land, namely, that they should do 
Mharki work of the village, and on that 
condition the lands would he continued to 
that family from generation to generation. 
The main purpose of the document.is to 
order the-village officers to collect an in- 
creased: assessment. "Therefore, I think the 
appeal fails and must be dismissed with 
costs. ; i 

4 "Appeal dismissed, 
K. S. D. ` 


LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 2522 or 1921. 
i May 16, 1924. 
Présent :—Sir Shadi Lal, Kr., Chief'Justice, 
4 i and Mr. Justice Malan. 
` UMRA AND OTHERS— PLAINTIFFS — 
APPELLANTS 
i . Versus, 
` Musammàt RAJI AND ANOTHER- ` 
: IDEFENDANTS— RESPONDENTS. 
Custom—Alienation—QGujars of Hoshiarpur Tahsil 


`—Gift by sonless proprietor, to daughter, validity of. 


Among gujars of Hoshiarpur Tahsil a gift by a 
sonless ‘proprietor of a portion of his ancestral holding 
to a daughter or daughter's son in lieu of services is 
“valid by custom. [p. 186, col. 2.] . 

: Second appeal from the decree of the Dis- 


trict Judge, Hoshiarpur, dated the 18th July 


186 - 
1991, affirming that of the Munsif, First 
lass, Hoshiarpur, date.dthe 5th March 1921. 

‘Messrs, Niaz Muhammad and Sagar 
Chand, for the Appellants. 

Lala Fakir Chand, for the Respondents. 

JUDGMENT.—On the 17th October 
1911, Shera. a sonless gujar of the village 
Basi Kikran ‘in the Tahsil of Hoshiarpur, 
made a'gift of 15 kanals and 14 marlas 
of land out of his ancestral holding to his 
daughter Mzisammat Mehran; and the pre- 
sent suit has been brought by his brothers 
and nephew to impeach the alienation. The 
Courts below have concurred in holding 
that the donor was anold man incapable of 
cultivating his land, and that the donee and 
her husband rendered him servicesin lieu 
of which the gift in question was made. 
The transfer has consequently been upheld, 
and the only question in this second appeal, 
which has been admitted on the strength 
- ofa certificate granted by the District Judge 
is whether a custom allowing a'sonless, gujar 
- to gift a portionof his ancestral estate to 

his daughter in return for services has been 

established. : i . n 
. Our attention has been invited to an 

entry in the riwaj-i-am of the Hoshiarpur 
District compiled in 1914 which no doubt 
shows that gujars of Tahsils Garh Shankar 
and Hoshiarpur declared that a proprietor 
was not entitled to make a gift of his pro- 
perty, moveable or immoveable, to his 
daughter. otherwise than in dowry. The 
gujars of Dasuya Tahsil, however stated 
thatinthe absence of lineal male heirs, a 
proprietor could gift his whole property or 
any part thereof to his daughter in return 
for services rendered. Itis not clear why 
the custom applying to gujars of Garh 
Shankar and Hoshiarpur Tahsils should be 
different from that governing gujars of 
Dasuya Tahsil and one would be inclined to 
think that all the members of a tribe residing 
in a di8trict would ordinarily be governed 
by the same rule in a matter of this character. 
It is significant that while the #iwaj-tam 
gets out as many as six instances of gifts 
to daughters (including the gift in ques- 
tion) among Muhammadan gujars of the 
Hoshiarpur Tahsil it does not mention 
a single instance in which such a gift was 


successfully impeached by the collaterals. | 


It -is to be observed that the entry in the 
riwaj-i-am prohibits gifts of even moveable 
property but the learned Vakil for the appel- 
- Jants admits-that in so far as this prohibi- 
tion is concerned, the riwaj-i-am. cannot be 
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treated as a correct exposition of-the custom 
prevailing among the gujars of the Hoshiar 
pur Tahsil, < 
Itis not.disputed that the general agri- 
cultural custom of the Punjab allows gifts 
in favour of relations who have. rendered 
services to the donor, and there is absolute- 


‘ly no reason why the Muhammadan gujars 


of the Hoshiarpur Tahsil should be an ex- 
ception to this rule. The donee has placed 
her reliance, not only upon some instances 
deposed to by-her witnesses, but also upon. 
a judgment delivered by. the Divisional 
Judge of Hoshiarpur Division on the 26th 
February 1906 in the case of Abdulla v. 
Ghasita in which it-was held that a gift by 
a sonless gujar of Hoshiarpur Tahsil in 
favour of his daughter: is permitted by 


‘custom. A perusal of the judgment shows 


that a-large number of instances were. 
quoted in support of the custom, and that 
the learned Judge considered that the 
gujars of the Hoshiarpur District followed 
the same custom as the gujars of the neigh- 
bouring districts of Jullundur and Ludhiana, 
who recognised the validity of a gift in 
favour ofa daughteror daughter's sons in 
lieu of services. < ; 
Considering that the entry in the riwaj- 
i-am is not supported by instances, and 
that, in so far as the restraint on alienaticn 
relàting to moveable property is concerned, 
itis admittedly wrong; we are of opinion 
that the onus of proving the custom was 4 
light one, and that ithas been sufficiently 
displaced -by the evidence produced by the 
donee. We accordingly afflrm the decree 


_of the District Judge and dismiss the appeal . 


with costs. = : 
- -K. 8. D. . . 
Appeal dismissed, 


BOMBAY HIGH.COURT. 
SECOND CIVIL, APPEAL No. 240 or 1923, 
August 11, 1924. 

Present :—Sir Lallubhai Shah, Kr., Acting 
-Chief Justice, and Mr. Jnstice Fawcett. 
BHAGWANJI SANKLESHVAR DAVE— 
PLAINTIEF—APPEI LANT 

] - — Versus 
Tan AHMEDABAD ELECTRICITY Co. 
Lrp.—DzrENDANTS - RESPONDENTS. 
Electricity Act (IX of 1910), s. 22, Sch., el. (vi) 
paras. 4, 5—Transfer of supply to new premises— 
Written requisition, whether necessary. 2 


\. 
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Before a person ean claim a supply of electricity for 
his new premises in substitution of the supply which 
be used. to get for his old premises, he must put in 
a requisition in writing as required by cl. (vi). of the 
Schedule to the Electricity Act. 

Second appeal from the derision of the 
District Judge, Ahmedabad, in Appeal 
No. 298 of 1921, confirming the decree passed 
by the.Extra Joint Subordinate Judge, 
Ahmedabad, in Civil Suit No, 999 of 1920. 

Mr. H. C. Coyajee (with him Mr. Ratanlal 
Ranchhoddas), for the Appellant. 

. Mr. O'Gorman (with him Messrs. Little & 
Co), for the Respondents. : 
, JUDGMENT. 
- Shah, Actg. C. J.—This appeal arises 
out ofasuit filed by the plaintiff against 
the Ahmedabad Electricity Company Ltd., 
for the supply of electricity to premises 
situated in another street in substitution 
.of thesupply which the plaintiff used to 
have in respect of premises situated near 
Dhinkwa Chowkey. So far as the supply of 
electricity to the premises near.Dhinkwa 
Chowkey was concerned, it was properly 
obtained by the plaintiff on a requisition 
contemplated by the Indian Electricity 
Act IX of 1910. It appears, however, that 
the plaintiff in accordance with the some- 
what loose practice, which used to prevail 
before the year- 1920, asked for the supply 
: of electricity for the new premises without 
making a requisition in writing as required- 
by cl. (vi) paras. 4,and 5 ofthe Schedule 
to the Act. There was some correspond- 
énce after he asked for this supply. The 
Company apparently did not insist upon 
any requisition as required by. the Act, and 
for some other reason put off supplying 


electricity to the plaintiff." As a result, on ' 


August 27, 1920, the plaintiff filed the 
present suit, in which he prayed for'an 


‘order directing the .defendant Company to: 


transfer the connection No. 206 from one 
house. to another house mentioned in the’ 
plaint. ; 


The Contpany pleaded in defence that- 


the suit was not màintainable, among other 


things, on the -ground that no requisition aS. 


required by the Act was made. Soon after 
this plea was taken, it appears that plaintiff 
submitted a requisition as required by cl. 
(vi) of the Schedule. But the contentions of 
the parties with reference.to this requisition 
were not madethe subject-matter of any 
issues in the Trial Court at the hearing. 
The suit proceeded on the original cause 
of action and the first question that the 
"Trial Court. applied-its “mind: to was 
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whether the requisition in writing was 
necessary before the plaintiff could have a 
new connection in lieu of the old one. The 
Trial Court decided that point against the 
plaintif& and dismissed the suit diyecting 


“each party to bear his own costs. 


‘The plaintiff appealed from that decree, 
and in appeal the same position which the 


. plaintif had taken up in the Trial Court 


“point reference 


was sought to be justified. But the Ap- 
pellate Court was not satisfied as to the 
correctness of the plaintiffs position, and 
accordingly dismissed the appeal. 

-~ The plaintiff has now appealed to this 
Court, and the only question that arises 
on this appeal is whether the requisition 
in writing as required by cl. (vi) was neces- 
sary in order to enable the plaintiff to 
claim the supply which he wanted in respect 
of the new premises. 

There’ is no point in the memorandum of 
appeal, and really no point has been raised 
before us as to the right which the plaint- 
iff may have on his requisition which he 
made in October 1920. The question 
whether the Company were justified in not. 
eomplying with that requisition as the 
present suit was.pending, has not been in- 
vestigated in this suit, and which, it is 
contended by the defendant, is outside the 
Scope of this suit. Whatever the respective 
rights of the parties may be with reference 
to that requisition, they must be left to be 
determined, if they are not adjusted other- 
wise, in a separate suit. i. 

In this appeal we are concerned with the 
only question which arises, whether the 
requisition as required by cl. (vi) was es- 
sential before the plaintiff could claim a 
supply of electricity as of right. On that 
is made on behalf of 
the appellant to s. 22 of the ,Act, and 
it has been argued that though a requisition 
may be necessary where a pgrty asksfor, 


‘supply ifthe first instance, it is not an 


‘ply from one place to another. 


essential condition for his claiming the 
supply as a substitute for the existing 
supply that he should make such a written 
requisition. : 

It is common ground that there is no pro- 
vision expressly for such transfer of supply 


“of electricity from one house to another and 


whenever a requisition is made under the 
Act, it is for particular premises. There is 
no express provision for the transfer of sup- 


ply. 40 The pro- 
visions of the Act indicate that when the 


plaintiff wanted the supply of electricity for 


“ 
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his new premises, he had to make a requisi- 
tion for that purpose under the Act. 
requisition he admittedly did not make 
before the suit. 

It is urged, though Tdo not see hoy it can 
afford 4ny answer to the legal defence rais- 


ed by the defendant, that the practice of. 


the Company ‘was not to insist upon such 
requisitions when the person concerned 
wanted the transfer of such supply of elec- 
tricity from one house o another. It is 
true that the practice of the Company was 
asstated by the plaintiff. It appears from 
the purshis put in on behalf of the defend- 
ant that the Company had adopted that prac- 
tice. But the practice cannot alter the pro- 


. visions of law, and the Com pany was entitled, - 


‘it. seems to me, in this suit to insist upon 
the defence open to them, that the repuisi- 
tion as required by paras. 4 and 5 of 
cl. (vi) of the Schedule to thé Act was neces- 
sary. It may be rather misleading and even 
uníair to an individual that the Company 
should adopt such loose practice, and 
then insist upon a ‘written requisition as 
‘required by the Act, when in fact about that 
“time they supplied ` electricity to some 
persons. "without such requisitions. The 
propriety of such conduct is not a matter in 
. issue. in this suit and it is not necessary for 
me to say anything more on that point. It is 
rather hard upon a person to be told, in effect, 
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practice of the Company i in not insisting on. 
That 


that the Company would not insist on a. 


written reguisition and when he insists 
upon his riglits he is told that the absence 
of such requisition creates a difficulty in his 
way. . It may be that by adopting that line 
of conduct in some cases, there may be an 
-estoppel against the Company. . But in the 
present case there is no plea of estoppel put 
forward, and the point of estoppel which was 
urged for the first time in the District Court 
was disalfowed. Inthe present case there is 
NC basis forthe plea of estoppel and there 
* was no issue*on that point in the Twial Court. 
The inconvenience to a party resulting from 
such practice is not ananswer tothe plea that 
a written requisition is necessary. As I have 
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written requisitions. But equities cannot 


prevail against the express terms.of the’ 
Statute,and that seems to me to be a com- 


plete answer to the contention of the plaintiff 
in the plaint that he was entitledto a supply 


for the new premises without any wrillen’ 


requisition of the kind in question. The two 
lower Courts have,in my opinion; rightly 


~ decided that question; and as that is the 


main basis of the plaintiff's suit, I think we 
ean only dismiss his appeal with costs. i 


K. 8. D, Appeal dismissed, 


MADRAS HIGH COURT. 
Civi, ArrEALS Nos, 275 AND 276 or 1921. 
July 16, 1924. 

Present :—Mr. Charles.Gordon Spencer, 
Officiating Chief Justice and Mr. Justice. 
- Srinivasa Iyengar. 
AYINAVILLIN ARAYANAMURTHI 
AND OTHERS-—DEFENDANTS Nos, 2 10 5— 
A l'PELLANTS - 
“versus `. 
BULUSU ACHAYYA SASTRULU AND 
OTHURS—PLAINTIFFS NOS. l To 9 AND - 


DEFENDANT No. 1— RESPON DENTS. 
. Civil Procedure Code (Act V of 1908), s: 92—Public 
trust—Grant, whether to Archakas or deity-—Long enjoy- 
ment, effect of—Scheme—Provision for continued 


- 


. supervision by Court, undesirability of —Scheme, whe- 


_said we aremot concerned in this case with > 


the rights of the parties on the requisition 
put in after the suit was filed. 

I would confirm the decree of the lower 
Appellate Court and dismiss the appeal with 
costs. . 

Faweett, J.—I concur. 
‘doubt some equities in favour of the plaint- 
iff, arising out of the correspondence be- 
tween the parties prior.to the suit, and the 


There are no- 


ther ultra vires. 

In considering the question whether the grant df 
an inam was to a.temple or to the Archakas thereof 
personally, burdened with’ the Jet man of daily 
worship, the evidence of user and enjoyment, however 
long uninterrupted and unquestioned, would be evi- 
dence of the grant only, in the absence of any re- 
liable or cogent evidence with regard to the terms of 
the grant itself or in case of any ambiguity iw the 
grant. Where the grant is ‘clearly to the “manager 


for the time being of the temple" and referred to as , 


Devadagam, subsequent decrees, transactions, and 
other dealings amongst members of the family of 


‘the Archakas, indicating that the properties are 


being treated as their own, are notof any evidentiary 
value, in the absence of the parties or persons in- 
terested in setting up the rights of the temple as distin- 
guished from the Archakas. [p. 189, col: 2; p. 190, col. 1.] 

lt is undesirable that Courts should assume them- 
selves the continued supervision of institutions for 
the-management of which they are called upon to 


frame schemes. Under such schemes the Courts of Law 


constitute themselves in some manner as temple 
committees as the whole bgrden of such functions 
for all time is thrown upon the Court. 1t is very 
undesirable that the Courts should be burdened with 


_ such tasks. Even in the interests of institutions 
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Ínemselves, it is doubtful i such provisions are cal- 
culated to promote thair improvement or efficiency. 
Decrees of Court making such provisions in the 
schemes framed by them are really ultra vires hav- 
ing regard to the express Pura of s. 92 of the 


-07 P. U. [p. 199,col. 2; p. 191, col. 1 


Appeals agaiust the decrees of the Court 
of the Subordinate J udge, Rajahmundry, 
in O. S. Nos. 42 and 43 of 1918, respectively. 


Messrs. G. Lakshmanna and K. Rama- 


‘murthy, for the Appellants. 


Messrs. V. Rumados and B. Satya- 
narayana, for the Respondents. l 


“JUDGMENT.—In . the village of 
Ayinavalli, in a public temple, on the bank 
of Godavari, there is à shrine dedicated 
to Visweswaraswami. 
Mukheswaram in another publie temple 
also on the bank of Godavari, there is 
a shrine dedicated to Mukteswaraswami. 
Both these shrines would appear to have 
been, if not constructed and established at 


any rate, endowed by the Peddapur Samas- 
‘thanam some time in the last years of the 


18th century or the beginning of the 19th. 
Almost from that time, the members of 
the same family would seem to have been 


. officiating as Archakas at both these shrines. 


* 


Against the five persons at present ad- 
mittedly holding the office of Archakaship 
in both the shrines, two suits have been 


: instituted by the same set of plaintiffs 


one in respect of Visveswaraswami temple: 


-a NARAYANAMURTH 2. ‘unten AGBAYYÀ SASTRULU. 


.Or deities themselves and not to 
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that the lands were grants to the temple 
the 


Archakas. For the -determination of this 
questio: obviously, no oral evidence could 


: be of any use and the learned Vakil for 


In the village of: 


Both. these suits were .instituted under the. 


provisions of s. 92 of the O, P., C, with the 
sanction of thé Advocate-General for inter 
alia. a declaration that the defendants are 
not the legal trustees, the removal of the 
defendants from the Office of trustees if 
they should be found to be legal trustees, 
the appointment of new trustees, the- taking 
of inventory of accounts and the framing 
of a scheme for the management of the 
temples and their properties. For some 
reason or another af.the hearing of .the 
suits, the: defendants gáve up the dlaim 
that they were the Dharmakarthas or the 
trusteés of the. temples. We apprehend 
that this abandonment - of their claims as 
Dharmakarthas or trustees ‘was probably 
with a view to enable them more success- 
fully to contend that the suit lands-were 


lands belonging tó them and not to the" 


deities but to them, as Archakas subject 
to the performance of Nitya ,.Nivedanam 
or the daily worship. The main question 
that has besa argued before us is that 


` he lower Court was wrong in holding. 


‘evidence in the case. 


-the appellants relied for the purpose of 


contention solely on the documentary 
We are, however, 
constrained to observe in passing that it 
is to be .regretted that suits involving 
merely the determination of such a simple 
question should have been pending for 
three years in the Subordinate Judge's 
Court and a further period of three years 
in this Court. It is true that, as contended 
on behalf of the Archakas the appellants, 
they have been in possession and enjoy- 
ment of the suit lands performing the 
Nitya Nevadhauam or the worship without 
accounting and without deeming them- 


.Selves accountable in respect of surplus 


income, if any, from the lands to any 
person. If, there were no documentary 
evidence whatever to. indicate in whose 
favour the original grants were, whether 
in favour of the deities themselves, that 
is to say, the temples as institutions, or 
fo the Archakas subject to or burdened 
with the performance of the daily worship, 
we should have been disposed to attach 
considerable weight to such long uninter- 
rupted and unquestioned enjoyment. But 
the evidence of user and enjoyment, how- 
ever long, uninterrupted and unquestioned 
would evidence the grant only in the 
absence of any reliable or cogent evidence 
with regard to the terms of the grant 


itself or in case of any ambiguity in the 


grant. It seems to be clear that almost 
till very recently, the suit lands yielded 
only just what was süfficient for the Nitya 
Nevadhanam or the daily worship. No 
doubt in such a state of thingsenot only 
the persons" who established the temples 
and made the endowments but succeeding 
generations of warshippers would have 
allowed the Archakas to cultivate the 
lands and take the income performing 
the pooja as it was obviously the most 
convenient mode of arranging for the 
worship of the deities and the payment 
of remuneration for the Archaka service, 
But when the income accruing from the 
lands came to be ‘considerable and the 
Archakas by reason of old habit and 
following their forefathers claimed the 
lands and sürplus profits therefrom to be 
their own, it was only: natural that the 
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worshippers should takesteps to secure the 
surplus income for the institutions: The 
learned Vakil for the appellants stated 
his position thus :— ` ' 
Toes were small temples. The daily 
worship had to be carried on and the 
Archakas 
obviously.fhe most convenient method of 
arranging for both would be to grant to the 
Archakas sufficient lands burdened with the 
obligation of carrying on the daily worship, 
a simple and single arrangement to acliieve 
both the purposes. The expression Nitya 
Nevadanam includes in itself the idea of 
remuneration of Archikas. No doubt there 
. would be much force in this contention in 
the absence of any satisfactory evidence 
regarding the person to whom the grant 
“was originally made. The learned Vakil 
for the appellants drew our attention to 
the decrees and transactions relating to the 
suit lands by and between the members of 
. the family of Archakas all of them cal- 
culated to show that during that entire 
period the Archakas dealt with the pro- 
perties asif they were theirown, partitioned 
them amongst themselves and so forth. He 
relied strongly, for example on Ex. XL 
which was a decree of the District Munsif's 
Court of Amalapur in asuit of the year 
1830, in which though the suit was dis- 
missed the properties were on the admission 
of the parties treated by the Court as partible 
properties. Such decrees and transactions, 
however, by or between the members or 
branches of the Archaka family are not of 
any evidentiary value in the absence of the 
parties or persons interested in setting up 
the rights of the temples as distinguished 
` from the Archakas. Mr. Lakshmanna at 
one stage seemed inclined to argue that 
having regard to the provisions of cl. 2 of s. 
62 of Regulation VI of 1816 of the issue of 
Notification thereunder, the jadgments of 
the Courts of Law relating to immoveable 
“properties in these suits may amount to 
judgments in rem; but he did not press 
that view andit seems to us that the said 
provision was one merely intended to evade 
multiplicity of suits. lt seems to us, how- 
ever, quite clear from the evidence of the 
public documentsadduced in the case that 
the original grant was really in favour of 
the temples themselves’ The learned 
Subordinate Judge has in his judgment 
dealt with all the documentary evidence in 
detail and come to the conclusion that the 
grants were to the temples and not to the. 


AYINAVILLI NARAYANAMURTHI v, BULUSU ACHAYYA SASTRULU. 


‘paid for their services and' 
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‘Archakas. It seems tous that the evidence 


in this direction is really overwhelming 
and conclusive. The inam title, Ex. “N” 
dated the 6th of December, 1859 is granted 
tothe manager for the time being ofthe 
temple and referred to the grantas Deva- 
dayam or pagoda inam. Exhibit ‘B’ which 
is an extract from the Inam register of the 
same period refers to the deities as grantees 
and the purpose of the grant as support of. 
the deities and liable to be continued as long: 
as the pagodasare keptup. Exhibits D to H 
are all entitled accounts of the grants of 
lands pertaining to the deities in the 
village Ayianavalli. It is clear from all 
these documents that the original grants 
were to the temples themselves and not to 
the Archakas. In this view we. entirely. 
agree with the learned Subordinate Judge. 
This disposes of the main contention on the 
part of the appellants.: The Subordinate 
Judge has also framed a scheme for the 
management of the temples, the appoint- 
ment of the trustees, the remuneration of 
Archakas and other matters. In ordinary 
circumstances, we should have thought that 
one trustee for these small temples would 
have been sufficient, but as both parties 
have agreed that-it is more desirable to have 
three and as we are further assured thatthere 
will be no practical difficulty in finding suit- . 
able persons in ‘the locality to be appointed 
as trustees. we have not thought fit to 
interfere with the prov!sion'in the scheme. 


“It seemes to us, however, that the provision 


in el. (8) of the scheme for vacancies in the 
office of the trusteeship being filled up by 
the Court, in el. (6) of the scheme for the 
appointment ofan auditor every year by 
the Court and in para.9 for the Court 
sanotioning the mortgages or leases of the 
temple properties and in cl. (13) for a 
generalliberty to apply to the Court with 
regard to any matter arising out of the 
scheme or. the modifications thereof are 
objectionable both in principle and, in 
practice. It is far from desirable that 
Courts should assume themselves the con-. 
tinued supervision of institutions for the: 
management of which they are called upon 
toframe schemes. In fact under such 
schemes the Courts of Law constitute them- 
selves in some manner as temple com- 
mittees as the whole burden ofsuch func- 
tions for all time.is thrown upon the 
Court. It is very undesirable that the 
Courts should be burdened with such tasks, 
Even in the interests of institutions them. 


£ 
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selves, it is doubtful if such provisions are 
caleulated to promote their improvements. 
„or efficiency, We are also not, satisfied 
that Courts of Law 'are generally the best 
fitted to choose proper trustees more 
especially having.regard to the procedure 
generally adopted in “such cases, Further 
we are: disposed to consider.though in the 
view we are taking: it is unnecessary to` 
‘decide the- point, that such decrees are 
really ultra wires having regard to the 
express provisions of s. 92 of the C. P. C. 
which makes it imperative that for the pur- 
' pose of getting certain reliefs in respect of ' 
publie ‘charities, suits should be instituted 
by persons interested after getting the sanc-. 
tion of the Advocate-General. Though we 
are aware that several learned Judges of this” 
Court have themselves framed or sanctioned 
such schemes still it seeins tous that such 


practice should be’ discouraged and discon- - 


tinued. Though, however, we disapprove >. 
‘of the provisions of the scheme enabling 
or requiring the Court from time to 
‘time to appoint trustees, io carry out the’ 
auditing of the- temple accounts, sanction 
acts of management, appoint and remove 
trustees and so forth, still in view of the 
fact that the’ Legislature is about or likely 
to pass into law a comprehensive act dealing 
with all religious institutions and endow- 
ments, we do not consider it necessary to 
alter the scheme at present, but only direct 
that as soon as such enactment should be 
passed, no, time-or opportunity should be 
lost by the Court, acting under the powers 
reserved to itself under the scheme, to make. . 
the necessary alterations with the scheme. 
80.as to place the temples under the super- 
vision of such agencies: as may be con- 
stituted and to rid the Court: of much, of 
the functions and duties assumed under the 
present scheme. With this intimation, the 


appeals are. dismissed. The defendants— . 


Archakas of th8 temples who have been for 


such a: long time, in. possession and en-- 


“joy ment. of -the suit lands have not been . 
‘tion for leave tò appeal to His Majesty in 


found to: have acted mala fide and there is 
no reason to suppose that the defendants, so 
acted?) in setting up their claims made and 
believed in, by théir forefathers before them, 
Jn these circumstances we. direct that the.’ 
direction in the decree of thelower Court 
for the payment of costs -of the plaintiffs | 
by the defendants be deleted. The defend: ' 
ants will bear their own. costs both in the - 
Court below and in this Court. 
iffs' costs bere. m m the lower Court will- 


* ^ “e 
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_bé paid as and when the funds permit, from 
"such surplus as may remain in the hands ` 
.of the trustees to be appointed. The memo- 


_iffs-respondents 


The plaint- - 
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ràndum oê objections ‘filed by the plaint- 
in this Court are” also 
' dismissed but without any order as to 
costs. 

V. N. V. 


Appeals dismissed. 
Z. K, ; 


— — 


BOMBAY HIGH COURT. 
CryiL APPLICATION No. 203 or 1924. 
P ` August 18, 1924. ` 
` Present:—Sir Lallubhai Shah, Kr., 
- Acting Chief 1 e and Mr. Justice 


aid. 
W NARIMAN RÜSTOMJ I MEHTA— 


DEPENDANT--ÄPPLICANT 


HASHAM ISM AYAT PISIS 
< — OPPONENT. 

. Limitation Act (IX of 1908), s. 5—Civil Procedure 
Code (Act V of 1908), s. 110—Application for leave to 
appeal to Privy Couwncil--Time spent in obtaining 
review of | High Court judgment, whether can be 
deducted—=-Suit- for partnership accounts—Value of 
subject-matter 

“The time occupied in prosecuting an application 


‘for review of the judgment of the High Court should 


be deducted in calculating the period of limitation 
for presenting the application for leave to appeal to 
His Majesty in Council. [p. 192, col. 1 

-Brij Indar Singh v Kanshi Ram, 42 1nd. Cas 43; 


- 44 1. A. 218; 19 Bom. L. R. 866; 33 M. L. J. 486; 32 


M. L. T. 362; 6 L. W. 592; 126 P. W. R. 1917; 15 A. 

L.-J. 177; 3 P. L.W. 313; 26 C. L. J. 572; 104 P. R.- 
1517: (1917) M. W. N. 811; 220. W.N. 169; 127 P. L. 
R. 1917; 45 ©. 94 (P. C.), referred to. 

In order to determine the value of the subject 
matter of a suit for dissolution and accounts of a par s 
nership for the purposes of s. 110 of the C. P. 
isthe value of the appellant's share and not the wlials 
of the property that should be looked to. |pe192, col. 


«2 


Application, 
Mr. J. R. Gharpire, for the Applicant, 
Mr K. H. Kelkar, for the Opponent 
. dUDGMENT. 
Shah, Actg. C. J.—This is an appliea- 


Council. ‘The application was filed on 
February 12, 1924. -The decree sought to 
be appealed from was passed on February 
9, 1923. "The application is, therefore, 
beyond time and the first question i is whe- 
ther the delay in presenting the applica- 
tion should be excused. The reason relied 
upon for excusing. the delay is that the 
petitioner filed an application for a review 
of the decree,” now sought to be appealed 


“j92 
from, on April 18, 1923. On that applica- 
tion a Rule was granted by this Court in 
September 1923, and that Rule was dis- 
charged on February 11, 1924. ft is urged 


that as the, petitioner was pursuing the : 


remedy by way of review, the timetaken up 
from April 13, 1923, up to February 11, 
1924, should be exeused unders. 5 of the 
Indian Limitation Act and, reliance is placed 
upon the decision in Brij Indar Singh v. 
` Kanshi Ram (1). 

In the present case, having regard to the 
fact that the petitioner was prosecuting this 
application in good faith, we think that the 
time occupied in prosecuting that applica- 
tion should be deducted in calculating the 
period of limitation for presenting the 
application for leave to appeal to His 
Majesty in Council. 
ed, itis clear that the application is within 
time, - | 

. We; therefore, make the Rule absolute on 

“the application for excusing delay, and 
order the costs.of the Rule to be costs in 
'the Ruleon the main application. 

“As regards the application for leave to 
appeal to His Majesty in Council, the Trial 
Court had dismissed the suit, and in appeal 
this Court passed a decree for dissolution, 
and directed an account of the partnership 
“to be taken. The case was remanded to 
take accounts. Under s. 110, therefore, of. 

‘the C. P. C., if the petitioner, who is the 
original defendant, can show that the 
‘subject-matter involved in this appeal is 
worth Rs. 10,000 or more he would be en- 
titled to the necessary certificate. On this- 
point, herelies upon the 2nd paragraph 
ofs. 110, because it is clear on the facts. 
of this case that the amount or value of 
the sulfject-matter:of the suit in the Court 
of first instance, or the amount or value of- 
the subject-matter in appeal, cannot be 
shown on the present materials: to be 
Rs. 10,000 or upwards. It is urged that the 
decree or final. order directly or indirectly 
involves a claim or question respecting, pro- 
perty of the amount or value of Rs. 10,000 or 
upwards. Beyond the mere statement in the 
petition there is nothing to support this. 
. statement. "No affidavit has been filed. The 


plaintiff values his share in the plaint pro- . 


visionally at Rs. 5,001. The same valuation 


(1) 42 Ind. Cas. 43; 44 L A. 218; 19. Bom. L, R.- 
868; 33 M. L. J. 486; 22 M. L. T. 362; 6 L. W. 592; ; 
126 P. W. R. 1917; 15 A: L. J. 777; 3 P. L. -W. 313; 26 - 
O. L. J. 572; 104 P. R. 1917; (1917) M. W. N: 811; 22 C. > 
W. N. 169; 127 P.L. R. 1917; 45 0,94 (P, C} ^7 c 


RAMASUBBA NAYAKAR v. DOART RAJ. 2 


“a partition suit or a partnership suit. 


If that time is deduct- : 
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was accepted for the purposes of the appeal 
to this Court;and for the first time it is al- 
leged in the petition that the value is more 
than. Hs. 10,000. ; 

-It is contended that the property for this 
purpose must be taken to be the whole of 
the partnership property. No authority is 
cited in support of that proposition The 
decision of this Court in De Silva v. De Silva 
(2) is against this contention. That wasacase 
of partition; but on- principle itcan make 
no difference on this point whether itis 
It is 
the value of the appellant’s share and not 
the whole of the property that should be 
looked to. The petitioner can succeed only 
if the value of the whole of the partner- 
Ship property is taken as the basis for de- 
termining the .amount or value of the 
property affected by the decree. That can- 
not.be done; and there is no allegation 
that the value of the share of the de- 
fendant is Rs. 10,000 or more. We,-therefore, 
discharge the Rule with costs. — ' DS 

Kincaid, J.—1 agree. i 

K. 8. D. Rule discharged. ` 

(2) 6 Bom. L. R. 403. ` 


MADRAS HIGH COURT. 
Crvit MiscgLLANEOUS PETITION No. 1646 
oF 1924, 

April 22, 1924. . 
Present:—Mr. Justice Devadoss. 

RAMASUBBA NAYAKAR-—PzriITIONER— 

' versus - 

DOARI RAJ alias MUNIANDI NAYAKAR 
' MINOR BY RENGAMMAL, GUAKDIAN— ` 
te RESPONDENT. 
-Registration Act (XVI of 1008), s. 77— Civil Pros. 

cedure Code. (Act V of 1908), O. LI, r. ó—Decree 

directing registration— Appeal— Stay of execution. 
Pending an appeal against a decree directing re-. 

gistration ofa document under s. 77 ofthe Registra- . 

tion’ Act, the Appellate Court has-power under the 

C. P. C; to stay execution of the decree. [p. 193, col. 


J ; : 

‘Section 77 of the Registration Act refers to the 
final decision of a Civil Court and not to the deci £n 
of a Court whose judgment is likely to be reverseu tn . 
appeal. [ibid:] "EE i i ae ; 

Gopinath Adhikary v. Gadadhar Das, 33 ©, 1020 
at p. 1021, relied on. . e | ME. 

"Petition -praying that in the ocireum-. 
stances stated in'the affidavit filed there- 
with the High Court will be pleased to 
issue an order directing stay, of fuyther 


aghe me e cap dS em ` ee evar tern s butet e 


^ 


o [B51:6:1005]. . ;— atrio ARRAS 0 AMBÁBAT Lati: =” 
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proceedings in execution of the decree of 
the Court 'of the ‘Subordinate, Judge, 
Ramnad at Madura, dated the 31st March 
19214, ‘in O. S. No. 27 of 1923, pending dis- 
posal of Appeal-No. 170 of 1924. . ' 
. Mas3rs. Krishnaswami ‘Rao ‘and Nalla- 
swami ‘Pillai, for the Petitioner 5; 

: Mr. A, Venkatarayaliah, for the Respond- 
ent, . ' E ; 


“ORDER.—This is an, application for 
stay`of the execution of a decree pending 
the disposal of a first appeal (unnumbered.) 
Mr. Vankatarayaliah on behalf of the res- 
pondent has taken notice of this application 


for stay and has very: strongly opposed < 


“is likely to be reversed ón appeal. 


and the respondent may succeed on appeal 
to the Privy Council; Section 77 refers to 
the final decision of a Civil Court-and not to 
“the decision of a. Court whose judgment 
I, there- 
fore, hold that the objection of Mr. Ven- 
katarayaliah fails and [ direct that the 
execution of this decree as to wegistration 
.be :stayed pending the disposal of the 
-appeal. In other words the registration 
of the document will be stayed pending 
the. disposal of the appeal There will be 
no stay'as regards the rest of the decree, 
V.N.V. Stay of registration ordered, 


——M 


“the. stay on the ground that 8. 77 of the . 


Registration Act- is imperative and that 


the document must ‘be presented within — 


30 days of the-decree of the Subordinaté 
Judge's Court. In other words his ‘con- 
tention is thàt this Court has no power 
to stay the-execution ‘of the decree arid 
that if it does stay; the non-presentation 
of the “document within 30° days would 
make the document useless. I am unable to 
accept this e«ntention. ‘Section 77 of the 
Registration Act provides for thé filing of a 


suit by a person who wants to get document: 


registered and for asking for relief and the 
relief that he asks is that the Registrar 


may.be directed to register this document : 


within.30 days after the passing of such 
order. : This does not preventa Civil Court 
which has power. to heàr an appeal against 
: the order made by the lower Court from 
staying the execution of-the decree under 
the C, P. ©, arid I wish: to make it clear 
that the order which. I maké on this ap- 
plication.will not in any way prejudice 
Mr. Venkatarayaliah's clients. Mr. Krishna- 
swami Rao has drawn my: attention to a 
case reported -as Gopinath... Adhikary v. 
Gadadhar Das (1) in which this question.is 


' incidentally considered: Mclean, U. J., held : 
. that there was no objection to a documént.. 


being -presented after the disposal of the 


.appeal.provided thatit was presented with-. 


in:30 days from the disposal. “In a matter 
like this;zWhere: the. decision of the First 


Court is not final; it cannot be said that the- 


document must be presented within 30-days 
from’ the decision of .the First Court»: [t 
may- be -that the ‘defendant may fail here 
and .succeed > on. appeal: to- the. Privy: 


Council of the-appellaitt: may succeed: here : 


- (1) 33.0, 1020 at p.102, ' - 
A dS. 


BOMBAY HIGH COURT. 

Sxconp CIVIL APPEAL No. 582 or 1923. 

August 11, 1924. 
Present :—Sir Lallubhai Shah, Kr., Acting 
Chief Justice, and Mr. Justice Fawcett. 
MADHAVRAO HARBAJI THAKUR—~ 
.  DEFENDANT—AÀ PPELLANT 
3 versus S 
AMBABAI LAXMAN JADHAV — 
ae PLAINTIFF RESPONDENT. 

Execution of decree—Judgment-debtor, death of— 
Legal representative, doubt as to—Wrong Tepresenta- 
tion—Sale, validity of—Mortgagor and mortgagee— 
Estoppel. P oe 

B and M, two Hindu cousins, sold certain land 
belonging to them to one D, who afterwards conveyed 

. one moiety ofthe land to the wives of B and M each. 
»The wives of B and M subsequently mortgaged their 
respective moieties. After this certain creditors of B 
brought -a suit to which both B and M,their wives 


- and the mortgagee were parties. In this suit it was held 


that: the conveyance to D was a sham transaction, and 
that B ànd not his wife was the true owner. Subse- 
quently. the mortgagee obtained a money-decree in a ` 
` Small Cause suit against both M and his wife, which 
was, after tha death of M and his wife, executed 
against their son, who was brought on the record as 
their legal representative, and the right, jitle and 
interest of both the judgment-debtors in the property 
was sold and. purchased by the. decree-holder. On 
this a suit-was filed by the daughter ofeM and his 
wife for redemftion of the mortgage created by her 
mother,. alleging that she was the preferential heir to 
her mother's -stridhan, that it was not open to the 
defendant to question the title of her mother from 
- whom ‘he had taken the mortgage and that the sale of 
, the property in execution of the money-decree was 
invalid, as hèr brother was not the -proper legal re- 
presentative of her mother: J 195, col. 1.] 
Held, (1) that the defendant as mortgagee waa 
estopped from, questioning the title of his mortgagor, 
- the plaintiffs mother; a 
~ (2) that, however; the sale in execution of the money- 
‘decree was not invalid under the circumstances’ of 
the case, ag the, question as to "whether M or his 
wife, was the ‘true’ owner of the land was, to say the 
. least, not free from -doubt, in view of the result in the 
- guit- brought by creditora of B, and, therefore, it wag 


1 6 
194 
. difficult to say that the decree-holder had no justifica- 
tion whatever to treat the son as the proper legal 
representative “for the purposes of execution procéed- 
ings. [p. 195, col. 2.] - 
‘Appeal from a decision of the First 
Class Subordinate Judge, Nasik, in Appeal 
No. 10 of 1922, -confirming thatof the 
Joint' Second Class Subordinate Judge, 
‘Nasik, in Civil Suit No. 88 of 1921. X m 
"Mr. D. R. Patwardhan, for the Appellant. 


` Mr. P. B. Shingne, for the Respondent. `. 


vu JUDGMENT. 

Shah, Actg. C.J.—The facts which 
have given rise to this appeal are these.- Bala 
and Malhari were cousins who owned Sur- 
vey Nos. 868 and 808 in equal shares. Appa- 
rently in 1890 they sold these lands to :their 
brother-in-law Devji, who afterwards con- 
veyed one moiety in each of these two Sur- 

‘vey Numbers to the wife of Malhari and 
the other moiety to the wife of Bala. The 
wivés of Bala and Malhari mortgaged their 
respective moieties to the defendant in 1901. 


Im miscellaneous proceedings the creditors - 


of Bala sought to attach his interest in 
these lands, but the attachment was raised 
on the ground that he had no attachable 
interest in theselands. The creditors filed 
a suit in 1905 to which both Bala and Mal- 
hari, and the wives of Bala and Malhari, 
‘named Kashi and Baku respectively, 
and also the present defendant mortgagee 
Madhavrao were parties. In that 'süit 
it was’ held that the conveyance to 
Devji was merely à nominal and sham 
: transaction, that Bala was the true owner 
and that the conveyance was merely a de- 
vice to defeat the claims of the creditors. 
Thereafter there was a litigation between 
the mortgagee and Thaku, the daughter 
of Bala, who claimed to redeem the property 
às having inherited the equity of redemp- 
tion belonging to her deceased mother. 
In that suit the mortgagee pleaded that 
the equify of redemption belonged to Bala 
‘arid not to his wife. But it was held in 
that suit tat the mortgagee .was estopped 


from -disputing the title of Kashi, the 


mother of the plaintiff in that’ suit, and 

. the question whether as between . Bala and 
his wife Kashi, the true owner was Bala, was 

- held to be outside the scope of that suit 
for redemption. That view was upheld by 
the High Court in S. A. No. 630 of 1920 de- 
cided on August 9, 1921. Weare not con- 
cerned in this suit with that moiety of the 
two lands. : 
It appears -with regard to the other 
moiety, which originally belonged to Mal- 
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hari, ard which was conveyed to his wife, 
Baku; in the manner indicated, that it was 
put up for sale by the Collector in execu- 
tion of a money decree in à small cause suit 
which the defendant mortgagee had obtain- 
ed against both Malhari and his wife Baku. 
Before the decree -was executed both of 
them died, with the result that in execu- 
tion proceedings the son of Malhari was 
brought on the record as the legal repre- 


` sentative of boti the judgment-debters, and 


in execution in July 1914, the right, title 
and interest of both the deceased judg- 
ment-debtors: were put up for sale and 
purchased by one Trimbak Keshav Thakur 
who in his turn sold the sameto the present 
defendant, who was .the deeree-holder also. 

The present suit was filed in 1921 by tlie 
daughter of Baku for redemption of the 
mortgage by Baku in 1901. The defendant 


.pleaded that asa fact she had no right 


to redeem because the property really be- 
longed, not to Baku, but to Malhari; and 
secondly, that as regards Survey No. 808, 
hehad purchased the right, title and interest 
both of Malhari and Baku in the moiety, 
and, therefore, the plaintiff had no right.to 
the equity of redemption. 


_ On these pleadings the learned TrialJudge 
found that the plaintiff was the heir of 
Baku according to Hindu Law, as the 
daughter would bea preferential heir to her 
mother's stridhan, and that it was not 
open to the defendant to question the title 
of Baku from whom he had’ accepted the 
mortgage in 1901. He further held thatthe 
sale effected in 1914 in the darkhast of 1912 
was an invalid sale, and that it was void 
and inoperative against the true heir of: 
Baku, as in the execution proceedings 
according to the learned Judge, Baku eould 
not be properly represented by her son on 
the ground that he was not the heir of his 
mother but his sister would be the proper 
heir. In coming to this conclusion the 
learned Judgerelied upon the observationsin 
Khairajmai v. Daim (1). The learned Judge 
found that the mortgage amount was satis- 
fied from the proceeds of the property and 
that nothing was due on the mortgage, and 


‘accordingly passed a decree declaring that 


the mortgage was fully satisfied and that the 
plaintiff was entitled to redeem and recover 
possession of the property in suit. . 
The defendant appealed to the District 
(1) 32 I. A. 23; 7. Bom. L, R. 1; 10. L. J. 584; 32 


O. 296; 8 Sar. P. O. J, 734; BO, W. N. 201; 2A.L, ^ 
J. 71 (P. 0). : . 


nate Judge, with appellaté powers, who 
heared the ‘appeal’ came to the same con- 
clusion "on the two main questions in.the 


appeal and dismissed the appeal with costs. ' 


- The defendant has appealed to this Court 
and it is:urged in. support of the appeal, 
first, that it is open. to him to show that 


the real owner of the property was not Baku - 


who motgaged.the property to him,” but 
her husband Malhari, and that if that be 
- the.case, the plaintiff would not be entitled 
toredeem. Secondly it isurged that in any 


case: his title to a moiety in Survey No 868, 


which was sold in 1914, and ultimately pur- 
“chased by him, gives him a title to that 
property as against the plaintiff. . 


As regards the first point, it is clear that ` 


the defendant as ‘mortgagee cannot be 
allowed to-question the title of his mort- 
gagor Baku,.and that for the purposes of 


the suit it must be taken that Baku was: 


the owner. If that be so, it is not disputed 
that the plaintiff as the daughter of Baku 
would inherit the right of Baku to the 
equity of redemption, and as such would 
be entitled to maintain the suit. Whatever 
the rights to this property as between Baku 
and Bala may:have been,itis not open to 


the mortgagee to question the title of his . 


mortgagor in this suit. It was so held by 
the Court in a similar suit by the daughter 
of Bala against the defendant in S, A. 


No..630 of 1920. "The first point must, 


therefore, be disallowed. 


in exécution of'the decrée against Malhari 
and Baku is valid or not, is more difficult. 
It must be remembered that the money 
decree was.against both Malhari and Baku, 
and the interest of both, whether in fact 
Malhari- was the owner or his wife Baku 


“was the owner of the moiety in these two 


Survey Numbers, was liable to be put up 
forsale in satiSfaction of that-decree. No 
proceedings with referencé. to. the sale in 


execution of this decree have been put in. : 


At least our attention has not been drawn 
to any paper except the sale’ certificate, 
That certificate shows that the- right, title 


and interest of both were purchased by the : 


auction-purchaser. It is true that in these 
execution proceedings, the person brought 
on the. record as representing both -the 
deceased judgment-debtors ‘was ‘their 
son. It is urged that as. the real- heir 
of Baku, namely,. her. daughter, was 
not on the-record in the execution proceed- 


Sov > 


upon her. Thatis the only irregularity in 

` the execytion proceedings relied upon as 
vitiating the sale and the question is whe- 
ther that irregularity, such as it is, is suffici- 
ent to vitiate the sale. DENM. 

In the present case, as I have already 
said, both Malhari and Baku were parties 
to the decree, and at any rate it was 
known to the decree-holder who was a party 
as the mortgagee to the suit of 1905, that it 
had been held that the real owner of thé 
moiety in these two lands was Malhari, 
and not Baku, as the sale in favour of 
'"Devji by Malhari and Bala was held to be 
a- colourable transaction. He no doubt 
brought the son on the record as the legal 
representative of his father' and also of his 
mother. Itis true that there was no inves- 
tigation by the Court, and the position 
possibly did notlend itselfat the time to 
any further investigation. In other respects 
the proceedings were regular, and it must 
be taken that the sale was held in the 
presence of the son of Malhari and Baku. 
Under these circumstances, I am not pre- 
‘pared. to hold, that the sale was void and 
invalid. Itis quite true thatthe daughter 
is the heir of her mother in respect of her 


thé son was brought on the record as the 
legal representative of both his father and 
mother is not sufficient to invalidate the 
sale under the circumstances of this case. 


.... Undoubtedly he was the true legal repre- 
The other question whether the sale held ` 


sentative of Malhari, and the sale was 
brought about in execution of a decree, 
under which both Malhari and Baku were 
liable. The question as to whether Malhari 
or Baku was the true owner of thig land 
was; to say the least, not free from doubt in 
view of the result in thesuit of 1905. Thus 
itis difficult to say that the decree-holder 
had no justification whatever to treat the 
_son as the proper legal representative for 
the purposes ofexecution proceedings. 
"There is a further ground to support the 
. view that the representation of the deceased 
` debtor was not defective; it is based upon 
.&ruleof Hindu Law which has not been 
referred to in the course of. the argument. 
“As the conclusion ean be properly reached 
without reference to that rule, I do not 
desire to rest my decision thereon. I may, 


. however, refer to the rule, which is contain- 


ed in the Mitakshara, Ch. I, s. 3, placita 
9and 10 (see Stokes’. Hindu Law Books, 
p. 883, and Gharpure's Translation of tho 


db 


. ings, the sale cannot be treated as binding 


stridhan property, but the mere factthat' 


E 
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Vyavahara Adhaya of the Mitakshara, page 5 appeal and in the order as to costs proposed 


189)... After referring to the text of Yajna- 
valkyá ihat “The “daughters share the 
résidue of théir mother's property, after. 
payment of her debts," Vijnaneshwafa points 
out in his’ commentary as follows :—" A 
debt, ineurred by the mother, must be 


discharged by hérsons, not by her daugh- . 
térs; but her daughters shall take her 


property rémaining above her debts." The 


same view is accepted by Nilkantha in the. 


Vyavahara Mayukha (Mandlik's Hindu Law, 
p. 97." and Gharpure’s Translation of 
Vyavahara Mayukha at p. 134, placita 12 
of Uh. IV, s, 10) Thus as regards her debt 
payable under thé decree, if the son were 
. brought on the record it would not be 


. unjustified. I do not say more on this point, 


as it has not been adverted. to in the 
arguments, ^ 7 f 2 ; 
“In a` case of this kind, where we are 
concerned with the validity of the sale 
otherwisé regularly held in the course of 
execution taken out in respect of a decree 
against her, I'do ‘not. see any objection-to 
“the son having been brought on the record 
under the circumstances of this case; The 
omission to bring the daughter on the 

. xecord is not, in my opinion, sufficient to in- 
validate the sale. Asin Khairajmal v. Daim 
(1) it cànnot be said here that Baku was not 
a party to the suit, nor can it be said that 

' the jüdgment-debtors were altogether un- 
represented. Even admitting the irregu- 
.lárity in the representation, which I doubt 
according: to the ruleof Hindu Law which 
l'have referred to, I do not think that it is 
anything more than à mere irregularity in 
procedure in éxecution. of a decree properly 
obtained against the mother, which cannot 
, affect the substance ofthe matter.. Each 
. case must depend upon its facts and cireum- 
, Stances.’ `l think that in the present case 
it is mexely acase of irregularity, and not 

. of such want of representation as would 
amount to an absence of jurisdiction on the 
.pàrtofthe Courtto carry out the sale. I 
am, therefore, of opinion that the sale must 
..nów be accepted as valid even as against 
the present plaintiff. eet ` 

' -Thè result must, therefore, be that sh 
would have no fight to the moiety in 
Survey No. 868. I would, therefore, modify 
the ‘decree of the lower Appellate , Court 


by dismissing her claim .as regards Survey... 


No. 868. Each party to bear his or her own 
costs throughout. TN : 
. Fawcett, J.—Iagree in allowing 


the : 


by my learned brother. Lthink the decision 

; in the suit of 1905, to which thé plaintiff's 
“mother Baku and defendant were parties 
(see Ex. 38) has the conclisive effect 

> of showing that, so.far as- the land in 
suit is concerned, Baku was a mere benami- 
dar of her husband Malhari. As such 
benamidar, her proper representative was 
her son rather than her daughter, the plaint- - 
iff, In the circumstances of the case, the 
mere omission to bring the plaintiff.on the 
record does not, in my opinion, make the 
sale under the execution: proceedings of 
1914 a nullity. It is somewhat similar to` 
. the omission of Nabibaksh's infant daugh- 
ter, which was held immaterial in the Privy : 
Council case of Khairajmal v. Daim (1) 
and I think the case is one which can be 
held to fall under the discretion properly 
exercisable by a Court in allowing the es- 
‘tate of a deceased debtor to be represented 
by one member of the family, such as. is 
referred to by ‘Lord Davey at p-314 of that 
report. 
N. H. Decree modified. 


— 


RANGOON HIGH COURT. 
Orvin Reviston No. 54 or. 1924; 
September : 10, 1924. 
-Present:—Mr. Justice Young. 
MAUNG PO THIN AND.OTHERS— 


PETITIONERS . 
: versus : 
MAUMG PO THIN AND ANOTHER— | 
ka RESPONDENTS. ' 
Civil Procedure Code (Act V of 1908), ss. 115, 151 
—A ppeal— Filing wrong decree by mistake—Substitu- 
tion of right decree, whether permissible—Court, inher- 
ent power of —Revision. $ à A 
In an` appeal against a decree to set aside, an 
award, the appellant filed by mistake another decree 
between the same parties in opposite capacities. 1t 
appeared that both the parties had the same names. 
The appellant asked the Court to allow him to sub- 
stitute the right decree. The Court held. that there 
was no provision of the C. P. O., permitting the same, 
and rejected the appeal. In revision: . 7 
Held, that the Court had inherent jurisdiction under 
s. 151 of the O. P. O. to allow the appellant to sub- 
` stitute the decree and in refusing to do so had failed: 

to exercise jurisdiction vested in it by law, and. its’ 
order must be set aside.. i 

Civil revision. 

Mr. Maung Pu, for the Applicant. 

Mr.. Rahman, for the Respondent. 

JSUDGMENT.—The learned District 
Judge sets out thefactsof the case very fully. 


There wasan appeal filed against a decree 


faë: L 6. 1928Y x 


in Suit: No: 46 of 1923 of ‘the Court..of the: 
Sub-Divisional :J udge" of Pyapon;, - refusing - 
to ‘set- aside an “awara,” There was 'also'a 


decree in à suit between the.sanie parties, in - 
opposite capacities, for enforcing the award. 
The first plaintiff &hd:the.first' defendant, 


bore, in ? English,- the same name. By 
mistake the: Pleader filed the^wrong decree 
with his appeal.. He, therefore, asked the 
Judge to allow.him to substitute the decree. 
The learnéd Judge held there was nò pro- 


vision of the Code permitting this, and re- ~ 


jected the appeal. 

: In doing so, think he was wrong. There 
was the inherent power-of the Court. undér 
8: 151.. The learned Judge, in my opinion, 
failed to exercise. jurisdiction, and I set 
aside his order, and direct him.to substitute 


the decree: and ‘proceed with the hearing of ' 


the appeal. - 


N.H, Order set aside: : 


BOMBAY HIGH COURT. 
SscoND Civit APPEAL No. 319 oF 1923. 
August 15, 1924, 


Present ;—Sir Lallubhai Shah, Krt., Acting ` 


Chief J ustice, and Mr. J ustice Fawcett. 
-SHANK: ARBHAI MANORBHAI 
PATEL AND OTHSRS—DEFENDANTS— - 
ain 


MOTILAL RAMDAS “SHAH-—Prammre— . 


RESPONDENT. 

Civil Procedure Code (Act V of 1908) s. 107, 
0. XXII, rr. 4, 9, O. XLI, r. 33— Abatement against 
one: respondent —A ppeal, 
Appellate Court, powers ` of—Grounds for varying 
decree under appeal, - 

- Plaintiffs, uncle and nephew, sued to recover posses- 
sion of certain land, claiming it as ten&nts-in-com- 


mon. The nephew having died, his widow was joined ' 


as his legal representative. The’ suit having been 
'deereed, defendants. appealed to the District Court 
and: during ‘the pendency of the appeal the widow of 
the nephew died*in November 1919. No steps were 
taken to bring her legal representative on the record 
up to March 1921. The Appellate Court held that the 
appeal had abated in toto. 
second' appeal to thé High Court: 


- Held, that under O. XXII r: 4, gubar, (3) read with ` 


s.: 107 (2) of the C. P. C, :the appeal would abate as 
against the deceased respondent only and not in toto. 
[p. 193. col.1.] 

Chandarsang Versabhai v. Khimabhai' Raghabhai, 
22 B. 718; 1t Ind. Dee: (N. s.) 1061, followed. k 

Raj Chunder Sen v. Gang Das Seal, 31 C. 4875; 14. 
L. J. 145; 8 C. W. N.. 44256 31 I A. 71 14 M- L J: 
147; 8 Sar. P. C. J. 623 (P. CO), distinguished, SE 

Por. Faweett, J.—Under .O^ XLI, 'r. 337 €: P; O., 
the Appellate ‘Court ‘has ` power “to “vary - the déeree 
wader. appeal;-not-only -for error;but also-on pus: 


HANARBHAL t MoRORARBHAY obin haMbAS SABA, 


"whether ' abates in toto—: 


The defendant filed &' 


` 


eo sh 
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< which have come into existenze since it^ was ‘passed. 
[p. 199, e51.:2.] 

, Sakharam “Mahadev Dange v. Hari Krishna Dange, > 
6 B. 113; 3-Ind. Dee. (N. s:) 533, Rustomji v. Sheth 
Purshotamdas, '25 B: 606; 3 Bom. L. R. 227, Gorakala 
Kanakaiya v. Janardha Padhai,:3 Ind. Cas. 736; 36 
M.°439 n 443; (1910, M; W. N. 811; 9 M. L. T.. 64; 
21.M. L.'J: 3E (F. B), Muthusami Tyer v. Kalyani 


.. Ammal, 33 Ind. Gas. 223, 40 M. 818 at'p. 822; 21 M. 


L. T, 93; 5 L.W. 334, referred “to. 

: Appeal. from the decision of the Assistant 
Judge, Ahmedabad, in Appeal No. 220 of 
1919,: ordering ` to abate the appeal from 
thie-decree passed by the Subordinate Judge, 
Nadiad? in Civil Suit No, 91 0f 1917. 

Mr. H. V. Divatia, for the Appellant.’ 

Mr. M. H. Mehta; for the Respondent. 

|^  -JUDGMENT. - 

Shah, ‘Actg.'C. J.—In this case the 
plaintiffs sued to recover possession of a 
certain’ house-site. from the defendants. 
The plaintiffs were uncle and nephew and 
claiméd the land as ` tenants-in-common. ` 
Thenéphew (plaintiff No. 2) died during the 
pendency of the suit and his widow was 
joinéd as.his legal representative, The 
. Trial Court passed a decree in their favour 

. on April 8, 1919. 

The defendants appealed to the District 
Court. ` During the péndency of the appeal, 
the respondent No: 2, Bai Chanchal; the 
widow of the nephew, died in Novernber 
1919. No steps were taken to bring’ the 
légal -repesentative of the deceased respond- 
eùt on the record up to March 1921, when 
an application was “made: by the appellant 
to the effect that the surviving respondent 
No. was the heir and that the appeal 
eould go on against him without any other 
person being brought on the record in 

: place of the respondent No. 2. This appli- 

cation was opposed on the grourid that the 
proper.heir would be Bai Jekore, the sister 
of Bai’ Chanchal’s husband ; and that as 
she was not brought on' the xecord the 
appealabatBd as regards respondent No. 2. 
The learned Assistant J udge held that the 
appeal abated as regards respondent No. 2, 
and further held that in consequence thereot 
the appeal. abated as regards respondent 
No. 1 also.” He was’ of opinion that the 
shares of the co-owners not being ascertained, 
any decree that may be passed against res- 
pondent No. 1 on hearing the appeal would 
be infrüétuous, as the ‘decree of the Trial 
: Court in favor of respondent No. 2 would 
“stand in any case. 

The appellants apparently-did not: apply 

1 to the lower Appellate Court to set'aside the 
abatement and -to- bring-Bai Jekore on the 
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record as the legal represéntative of respond- 


-ent No.2 under O. XXII, r. 9, sub-r. (2). 


` as they could have and should have done 
-when their application to treat the respond- 
_ent No. l asthe heir of respondent No. 2 
“was disallowed. . 
The defendants haye appealed to this 
Court. They have joined Bai Jekore‘as a 
- party respondent to the appeal. ` 


It is clear that the order treating the ap- . 


. peal as having abated as to respondent No. 1 
is wrong. , Under r. 4, sub-r. (3), read with 
~s. 107 (2) of the Code, the appeal would abate 
‘as against the deceased respondent only. 
The words “as against the deceased defend- 
ant" have been added in the Code of 1908 
and giveeffect to the view which was taken 
„by this Court under the Code of 1882. In 
Chandarsang -Versabhai v. Khimabhai 
‘Raghabhai (1) it was held by this Court with 
reference to s. 368 of the Code of 1882.that 
‘as regards the deceased respondent the 
‘Court ought to have proceeded under s. 368 
and declared that the appeal had abated 
‘as to him and proceeded against the other 
respondents or else to have directed that 
the legal representative of the deceased res- 
pondent should be placed on the record. 


In that case the suit was of the same nature . 


as the present suit. Under the present 
Code the position is made clear and it is 
open to the Court either to hear the appeal 
as regards respondent No. 1 only or toset 
aside the abatement under r. 9 of O. XXII 
and then to hear it as regards both the res- 
pondents. No doubt a difficulty may arise 
when the abatement is not set aside under 
r. 9, and :the relief which the Court can 
grant as against the other respondents in 
appeal is not likely to. be effective. That 
difficulty must depend largely upon the 
nature of the suit, and the possible relief 


that can be granted in appeal under the. 


circumstances of the particular case. The 
decision in” Raj Chunder Sen v.eGang Das 
Seal (2) upon which the learned Assistant 
Judge has relied, has reference toa decree 
that was passed in a partnership suit and 
the observations of their Lordships of the 
Privy Counéil have relation. to the nature 


of the suit and to the terms of s. 368 of the - 


Code of 1882. 

The view taken by the Calcutta High 
Court that in such suits by co-owners 
praetically the appeal abates as a whole if 

(1) 22 B. 718; 11 Ind. Dec. (N. s.) 1061. 5 

2) 31 C. 487; 1A, L. J, 145; 8 O. W. N. 442; 311, 
A: T1; 14 M, L, J. 147; 8 Sar. P. O.J. 623 (P. C). 


v. et - 


SHANRARBHAT MONOHARBHAL V. MOTILAL RAMDAS SAHA. 


‘Appellate Court wil pass under its power 
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it abates with reference to one of the’ re- 
spondents conflicts. with the view: taken by 
“this - Court in Chandarsang Versabhai v. 
Khimabhai- Raghabhai (1).and.does not 
appear to.me. to be consistent. with the 
. words used in sub-r.-(3) of r. 4. : m 
Speaking with reference to the nature of 
-the suit here, I am not at all satisfied that 
it may not be a matter of real advantage 
to the appellant to get rid of the decree 
against them atleast as regards respondent 
.No. l. Their right to have the appeal 
.heard on the merits as regards this respond- 
entis clear and I am ünable to accept 
the view that because the appeal has abated 
as regards respondent No. 2it must be taken 
to abate as regards respondent No. lor that. 


7 it could not be heard on the merits as ' 


regards bim. | 

In this case Bai Jekore has been joined 
as respondent No. 2: but for the appellants 
it is conceded that the abatement-as regards ` 
that respondent stands, as no application . 
for setting it aside has-been made. i 

As regards respondent No. 1, it seems to 
me that the appeal must be.heard on the 
merits: and if the Coùrt is satisfied that 
the plaintiffs’ case is not proved it will þe 
open to the Court to dismiss it as regards 
plaintiff No. 1. It is not necessary at this 
stage to consider. exactly what the effect of 
such an order would be on the decree, which 
as now passed by the Trial Court would 
stand as regards plaintiff No. 2: nor isit 
necessary to consider what decree the lower 


after hearing the appeal on the merits. It ' 
is enough for our present purposes to point 


- out thatif the defendants succeed, it would 


place them in a more advantageous position 

in so far as they would have then to satisfy 

the plaintif No. 2 only with reference to. 
the decree and not the plaintiff No. 1. That 

is an advantage which there is no valid 

reason in law to deprive them of, simply 
because the appeal has abated. as to one of 
the respondents. . 

Itis possible for the Court to exercise its 
inherent powers in the interests of justice. 
under such circumstances, as pointed out ` 
in Lakhmichand -Rewachand v. Kachubhai 
Ghulabchand (3). In the present case, 
though the legal representative of respon- 
dent No. 2in thelower Appellate Court is 
now before us, we do not consider it proper 
to makeany order in the exereise of such 


we 11 Ind. Cas: 559; 35 B. 393; 13 Bom. L. R, 
ME ME Tai Md 
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powers The appellants made no application 
in the lower Appellate Court under r. 9 (2) 


of O. XXII, and before us they have accept- 
ed the abatement of the appeal as regards 


respondent No. 2 as an indisputable fact in, 


the case. 
I would, therefore, allow the appeal 


` against respondent No. 1, reverse the order 


of the lower Appellate Court, relating to him 
and remand the appeal to that Gourt for 
disposal according to law. : 

Appellants to get their costs of the appeal 
here from respondent No. 1 and to pay the 
costs of respondent No. 2. 

“ Fawcett, J.—As the. plaintiffs were 
tenants-in-common, 1 think that under 
O. XXII, rr. 4 and n, the legal representa- 
tive of the deceased respondent should have 
been added as a party by an application 
` made within proper time under sub-r. () 
ofr. 4; But under sub-r. (3) the - omission 
to do so only has the effect of making the 
appeal abate as against the deceased res- 
pondent. This is, I think, a clear indication 
of the intention of the Legislature that the 
appeal should not in such a case necessarily 
or even ordinarily, abate asa whole. The 
Privy Council decision in Raj Chunder Sen 
_v. Gang Das Seal (2) was based on s. 368 

“of the C. P. C. of 1882, which said that the 
guit should abate, without the addition of 
the words “as against the deceased defend- 
ant," which is made in the Code of 1908. 

Inasmuch as the appeal primarily abates 
only against the deceased respondent, there 
is still an appeal pending against the re- 
maining respondent, and under O. XLI, rr. 
13 and 16, the appellant (unless the appeal 
is dismissed under r. 11) is entitled to a 
normal hearing and decision. 

The remaining respondent can of course 
raise a preliminary. objection that the appeal 
is not maintainable against him alone: and 
this was successfully done in the present 
case. The main reasons for the Assistant 
Judge's view are given in para. 4 of his 
judgment, which says: — 

“In the present case, theshares of res- 
pondent No. 1 and of the deceased Chan- 
chal in the plaint property were not ascer- 

: tained. They- were held joint sharers so 
that, if the present appeal were allowed, 
that order would not be binding against the 
representatives of Chanchal. So there would 
be the anomalous position that the decree 
would bind onesharer and not the-other. 
This, coupled with the ‘fact-that the shares 
of these sharers were not ascertained, would 
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make the order.of this Court infructuous." 
` This follows the view taken by the Cal- 
cutta High Court that, in a case like the 
present, where the plaintiffs are joint owners, 
thé-necessary result is that the whole appeal 
abates, because the Court should not be 
called upon to make two contradictory 
decrees in the same litigation, which would 
be the result of allowing the appeal as 
against the remaining respondent, and not 
disturbing the decree of the lower Court as 
against the deceased respondent [cf. Kali 
Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi (4).] 

But this view has not apparently been 
endorsed by this Court, and the decision in 
Chandarsang Versabhai v.  Khimabhai 
Raghabhaa, (1)is againstit, though the point 
is not discussed. < 

I agree with my learned brother that it is 
nota necessary consequence in every such 
case that the whole appealabates. In the 
present case, for instance, supposing the 
defendants succeed in their appealon the 
merits, I do not think (though I speak with 
some diffidence, as the point has not been 
argued, and is not really before us at the 
present stage) that the result willbe so 
anomalous or inconvenient that the Court 
should merely on that account refuse to 
pass a decree in favour of the defendants as 
against the respondent No. 1. The result 
will be that defendants fail as regards 
plaintiff No. 2’sshare but succeed as to 
plaintiff No, 1's. The lower’ Court's order 
could in the circumstances be modified by 
(1) directing that defendants do put plaint- 


’ iff No: 2 in joint possession ofthe property; 


(2) dismissing the suit as regards plaintiff 
No. l's share; and (3) passing an equitable 
order as to costs. The Appellate Court has, 
I think, power to pass such a deeree as 
being one “suéhas thecase may require" 


under O. XLI, r. 33, C. P. C. This covers a, 


variance of a decree under appeal, not only 


` for error, but also on grounds which have 
. eome into existence since it was passed: see 


Sakharam Mahadev Dange v. Hari Krishna 
Dange (5), Rustomji v. Sheth Purshotamdas 
(6), Gorakala Kanakaiya v. Janardha 
Padhai (7) and Muthusami Iyer v. Kalyani 


Ammal (8). 
(4) 54 Ind. Cas., 822; 24 0. W, N. 44 at p. 48; 300. 


J. 217. 
5) 6 B. 113; 3 Ind. Dee. (N. s) 533. 
| S In is Ser de it 430 € b pi 448; (10 

8 Ind. Cas. at p. OM 
f gal; OM. L. T. 64; 21 M. L. J. 3 O N 
: (8) 38’Ind. Cas. hs 40.M. 818 at pe $24 Lx M, LL. 


1, 08; 5 L, W. 3 


' I£ plaintiffs in the Trial Court had succeed- 


ed.only regarding plaintiff No. 2's share, 
the Court could. have passed a decree for 
“Joint, possession in favour of plaingiff No. 2 
fef. Parashram v. Miraji (9) and Naranbhai 
v. Ranchhod (10).] There was'no necessity 
for a distjnetissue regarding . joint posses- 
sion in the circumstances of this cabe. ` 


The above remarks, however, will not.in, 
any way bind the lower Court whieh will 
have to decide all the questions arising 
after hearing arguments on them. 
*Iconeur.in the order proposed by my 


learned brother. 


K. 8, D. E Appeal allowed. 
(9) 20 B. 569; 10 Ind. Dee. (N. A 945. 


.(10).26 B. 141; 3 Bom. L. R, 5 





LAHORE HIGH COURT. 

Seconp Orvin APPEAL No. 742 oF. 1921. 

| April 9, 1924. 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Fforde. 
BAHADUR SHAH AND OTHERS—DEFENDANTS 
APPELLANTS 
s versus 
. AHMAD SHAH-PLAINTIFF AND ANOTHER 

1 DEFENDANTS— RESPONDENTS. 

Punjab Pre-emption Act (I of 1913), s. 22 (4)— 
Plaintiff, failure of, to make deposit within time fixed 
—Court, duty of —Omission to reject plaint— Hlegality 
— (Civil Procedure Code (Act V -of 1908), s. 99. 

Where the plaintiff pre-emptor fails to deposit the 
1/5th of the purchase-money within the time allowed 
by the Court for this purpose, the mere fact that the 
Court receives & security bond and places it on the 
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failed within the time fixed ;by the Trial 
Court to deposit1/5th of the probable value 
of the.land as required under s. 22, of the 
Punjab Pre-emption Act, the.Court should, 
not forthwith have, rejected- the. plaint:, 
The facts in connection with this point are 
as follows. . 
This suit was instituted on the 3rd of, 
November 1919 and on the, llth of Novem-.: 
ber the Court ordered that l/5th of the: 
purchase-money should be paid, into Court 
hy the 2nd of December. On the 2nd of. 


-December the case was adjourned because 


it was found that:the process fee for sum-. 
moning the defendants had.not been paid.. 
The 1/5th of the purchase-money had: not. 
by that date been paid-into, Court and no: 
order was passed extending the time. Sub-. 
sequenlly the case came up on five defferent. 
dates and. was adjourned for one cause or. 


-another without any notice being taken of: 
- the fact that the sum ordered. had not as. 


yet been deposited and without any order. 


-for extension of the time being passed. On 


the 23rd of February 1920 one witness for 
the plaintiff was examined and a security. 
deed was filed and attested hefore the Court. 
The order endorsed on it isto he placed on - 
the record." Subsequently the vendees 


. applied that the plaint should be.rejected. - 


record after the date fixed does not warrant the: 


presumption that the Court altered its previous order 
* or-extended the time within the meaning of sub-s. (4) 
of s. 22 of the Pre-emption Act. [p. 201, col.1] 

Muhammad Hayat v. Raghbar Dial, 33 Ind. Cas. 
487; 67 p. W. R. 1916, followed. 

The provision in sub-s. (4) ofs.22, Pre-emption 
Act, about the rejection of the plaint is a mandatory 
one and tie Trial Court's omission to pass an order 
in aecordance therewith is an illegality such as cannot 
be covered by s. 99, C. P. C. [bid.] 

Becond appeal from a decree of the 
District Judge, Rawalpindi, dated the Ist 
December 1920, affirming that of the Sub- 
ordinate Judge, Second Class, Rawalpindi, 
dated the 3rd August 1920. . 

Mr. Dev Raj Sawhney. for the Appellants. 

Mr. M. S. Bhagat, for the Respondents. 

JUDGMENT.—This is an appeal by 


as the order for depositing l/5th of, the. 
money had not ‘been complied with. The. 
Court, however, rejected this application. 
Holding that such an order could not be. 
passed at such a late stage. 


The point was argued before.the learned ' 
Distriet Judge who was of opinion tbat he. 
must presume that everything was done 


: rightly in the Trial Court and that, there- 


fore, the Court in accepting security on the 
23rd of February 1920 had ‘changed its pre- 
vious order of the llth of November 1919 
and had extended the time.. = 
A different view was taken by a Division 
Bench of the Chief Cóurt in the case of Mu- 
hammad Hayat v. Raghbar Dial (1) wherein 
it was held that the mere fact that a Court 
receives, attests and places on the record a 
security bond filed after the date fixed by 


` the Court for putting .it in, does not by | 


defendants vendees fiom the order of the- 


lower Appellate Court decreeing plaintifi's 

claim for: pre-emption of the land in suit. . 
The only. point argued before us at the 

hearing was whether the plaintif having 


E 


implication extend the time within which 
the security was to be furnished, and in 
such a case the plaint should be rejected 
under s, 22 (4) of the Punjab Pre-emption . 
Act. This decision'appears td us to be on 
all fours with the facts of the present case, . 


_ — (0) 33 Ind. Cas, 487; 67 P. W. R. 1918... 


[851:0.19295] ^^ ^ = i 
> Wehold that the mere fact that the Trial 
“Court received. the -security bond and 

placed-it on the -record on the 23rd of Feb- 
ruary 1920 does not warrant the presumption ~ 
- that the. Court altered its previous order 
orextended:the time within the meaning 
of sub-s. (4) of-s..22 of the Act. — ' 

It is, however, contended by Mr. Bhagat 
that.thecase is covered by s. 99, C. P. C., 
which lays down that no decree shall be _ 
reversed or substantially varied on account 
of any error, defect- or.irregülarity in any 
proceedings in the suit not affecting the ' 
merits of the case or the jurisdiction of 
the Court. He urges tbat the lower Court's 
omission to reject the plaint in accordance 
with sub-s. (4) of s 22 was merely an error 
covered by s. 99, C. P. C. He even goes’ so 
faras.to say that there is nothing to pre- 
vent a Court from ignoring this provision 
of the law and, instead of rejecting a plaint, 
allowing the suit to continue and ultimate- 
ly.granting the plainiiffa decree for pre- 
emption.- In our opinion the provision .in 
sub s. (4) that the plaint shall be rejected 
isa mandatory one and the Trial Court's 
omission to pass am order in accordance 
therewith was an illegality such-as cannot 
be covered: by s. 99, C. P. C. 

Another point urged by.Mr. Bhagat was 
that it could not be said that the decision 
of the District Judge is contrary to law 
within the meaning of s.-100 (1) (a), C. P. C. 
.This very point had to be decided by the 
District Judge, and in our opinion he de- 
cided it wronlgy and, therefore, his deci- 
sion was contrary to law, . i 

It was. finally urged that there may have 
been sufficient reason for extending the 
time under s. 22, `sub-s. (4), -Pre-emption- 
Act, and that the Trial Court would per- 
haps have extended the time had an appli- 
cation with this object been made to it. 
We note, however, that it was not until the 
fifth hearing after the date. fixed: for pay- 
ing in 1/5th.of the purchase-money that 
the plaintiff filed a security boid.: Dur- 
ing all that time he never made any appli- 
cation.. for extension of the time.. In-our 
opinion there could have been no sufficient 
reason for extending the time so frequently. 

To sum up:: We-held that there are no 
_ grounds for supposing that the Trial Court 
extended the:time..or that there wasany 
sufficient. ground. for extending it up to the 
23rd of February 1920. The plaint accord- 
ingly should have been rejected and the 
guit-should not have-been decreed. We, 
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therefore, accept the appeal and setting 
aside the order of the lower Appellate 
Court reject the plaint and we direct that 
the plajutiff should pay the defendant- 
appellants' costs throughout. se 

K.8,D. Appeal accepted. 


. 
——— 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No: 50 or 1924. 
` August 26, 1324. 
Present :—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, dnd Mr. Justice 
Srinivasa Iyengar. 
P. BABU SAH—Dsrenpant—APPELLANT 
versus 
V. M. PURUSHOTHAMA SAH— 
| PLAINTIFF—HRESPONDENT, 

Letters Patent (Mad), el. 15—Permission to sue as 
pauper, grant of—Order of Judge, Original Side, whe- 
ther "judgment" —Appeal. 

The final order of a Judge sitting on the Original 
Side of the High Court, allowing or refusing to allow 
a plaintiff tosue as a pauperis a "judgment" within 
the meaning of cl. ló of the Letters Patent, and is, 
therefore, appoalable. [p. 2J2, col. 1.] 

Tuljaram Row v. Alagappa Chettiar, 8 Ind, Cas, 
310; 35 M. lat p. 17; (1910) M. W.N. 607; 8M. L. T. 
453; 21 M. L. J. 1 (F. BJ), relied on. 

Appasami Pillai v. Somasundra Mudaliar, 96 M, 
437, not followed. 

Appeal from an order of Mr. Justice 
Kumarasami Sastri, dated the 15th April 


.1924 and passed in the exercise of the 


Ordinary Original Civil Jurisdiction of this 
Court in C. 8. No. 275 of 1924, 

Mr. K. Krishnaswami Iyengar, for the Ap- 
pellant. 

Mr. K. Rajah Iyer, for the Respondent. 

JUDGAMENT.—This is an eappeal 
against an' order of Mr. Justice Kumara- 
swami Sastri permitting the plaingilf in C. S. 
No. 275 of 1924 to sue informa pauperis. 
A preliminary objeetion has been taken 
that no appeal lies. In Appasami Pillai v. 
Somasundra: Mudaliar (1) it was held that 
there was no.appeal under the Letters Patent 
against an order of a Single Judge refusing 
to give leave to appeal in forma pauperis. 


' Although the C. P. O. does not provide for ap- 


peal against orders made under O. XXXIII, 


T.7 an appeal lies under cl. 15 of the Letters 


Patentagainst thejudgmentofa SingleJudge 
sitting on the Original Side with certain 
exceptions which do not include the present 


Q):36 M, 437... | 
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kind of order, Itis argued that the order 
.of the learned Judge was merely an order 
upon an interlocutory application which 
was a gtep towards obtaining a findl adjudi- 
cation and that it does not-finally dispose 
of the plaintiffs right to bring the suit, as 
it was always open to him to pay the Court- 
fees and proceed. In our opinion the 
learned Judge's order was not an interlocu- 
tory one and we think that the law confers 
a substantive right on every plaintiff, who 
has a good case at law but no means to 


prosecute it, to sue in forma pauperis and, 


we think, with due respect, that the view 
taken in Appasami Pillai v. Somasundra 


Mudaliar (1) where such an order was: 


treated as made in the exercise of a. dis- 
cretionary power, was not the correct view 
to take of the order passed upon such appli- 
cations. Under s. 592 of the old C. P. C. the 
words usedare:—‘‘Any person entitled...... to 
prefer an appeal, who is unable to pay the fee 
required......may......be allowed to appealasa 
pauper”. The learned Judges treated these 
words “may be allowed” as vesting in the 
Court a discretionary power. But the prin- 
ciple on which that case was decided has 
been doubted in the Full Bench decision 
in Tuljaram Row v. Alagappa Chettiar (2) 
and it has now been made quite clear by 
O. XLIV, r. 1 of the present Code that such 
applications have to he dealt with in the 
same manner as applications to sue-in 
forma pauperis in the first instance. In 
O. XXXIII, x. 7, el. 3 the words: “The Court 
shall then either allow or refuse to allow 
the applicant fto sue as a pauper." It can 
no longer be doubted that it is not open to 
the discretion of the Court to allow a per- 
son to sue asa pauper if oh hearing the 
evidence the Court finds thathe is nota 
pauper. The final order of a Judge sitting 
= onthe Original Side allowing or refusing 
“to allowa plaintiff to Sue as a pauper is in 
our opinion a judgment under cl 15 of the 
Letters Patent. . 

As to the merits of the present appeal, 
the defendant filed a counter-affidavit deny- 
ing the plaintiff's allegation that he had no 
means and giving details as to- & number 
of items of property which belong to him and 
as to a fraudulent alienation of property in 
favour of his nephew shortly before he 
applied to sue as a pauper. The plaintiff 
did not file.any reply affidavit. After 
several adjournments, the matter then came 

(2) 8Ind. Cas. 340; 35 M. 1 at p. 17; (1910) M. W. N. 
697; 8 M. L, T. 453; 21 M. L, J. 1 (F. B). 
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before the Court and the learned Judge 
gave leave to the plaintiff to sue asa pau- 
per upon the Government Solicitor stating 


. that he had received a report that the peti- ' 


tioner was a pauper. The appellant now 


'says in his affidavit that he was prepared 


to cross-examine the plaintiff and to let in 
evidence in support of his allegations. We 
think that if the Judge was not prepared 
to act on his uneontradicted affidavit, the 
defendant should have been given an op- 
portunity to prove the statements contained 
in it notwithstanding that the Government 
did not ehoose to dispute the alleged pau- 


.perism. Apparently he had no evidence 


ready at that hearing and he wanted .time 
to produce his witnesses., But it appears 
that he expected that'the other side would 
ask for an adjournment to file a reply 
affidavit and that they would not allow his 
statements to remain uncontradicted. It 
was reasonable, therefore, to suppose that if 
he had applied for time to produce his 
evidence he would have got an adjourn- 


ment, and we think that now he should be 


given an opportunity.of substantiating his 
allegations. The learned Judge's order is, 
therefore, set aside and the case will be 
remanded for letting-in such evidence .as 
the parties may adduce to prove or dis- 
prove the plaintiff's pauperism and for 
making a fresh order after considering such 
evidence. Costs of this appeal to abide 
and be provided for in the final order. 
V. N, V. Appeal allowed. 


LAHORE HIGH COURT. 

Srconp CrvinL APPEAL No. 1044 or 1919. 

January 16, 1923. | 
Present :—Mr. Justice Martineau and 
Mr. Justice Harrison. 
MAULA BAKHSH AND-OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
Musammat JIWI—DEFENDANT—- 

` FESPONDENT. 

Civil Procedure Code (Act V of 1908), O. II, 
r. 2-—Saie by widow of half of husband's estate to, 
son-in-law—Subsequent devise of other half to daughter 
—Suit.to set aside sale—Daughter and son-in-law in 
joint possession-—Subsequent suit for possession of 
share bequeathed, whether competent. 

. A widow in possession of her deceased husband's 


n 
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estate sold one-half of the estate to her son-in-law, 
‘and bequeathed the remaining half to her daughter. 
The widow died, and the daughter entered into joint 
possession of the whole estate along with her hus- 
band. A collateral of the deceased husband brought 
a suit „for possession of that portion of the estate 
which was sold to the son-in-law. The daughter was 
not impleaded. Subsequently the collateral brought 
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another suit against the daughter for possession of' 


the property bequeathed to hər: . 

Held, that as the defendant wasin joint possession 
with her husband of the undivided estate at the 
time the previous suit was brought against him, the 
present claim. should have been joined with the 
earlier suit and was now barred: under O. II, r. 2 
of the O. P. C. [p: 204, col. 1.] 


t» 


` Second appeal from a. decree of Addi- 
tional Judge, Jullundur at Ludhiana, dated 
29th June, 1919. | 
Mr. Kunwar Narain, for the Appellants. 
Mr: Badri Das, for the Respondent. 


JUDGMENT.—The pedigree-table in 
the judgment of the Trial Court explains 
the relationship of the parties. The sub- 
ject-matter of the. case isa Will executed 
by Musammat Mamon, widow of Allah 
Ditta, in favour of her daughter, Musammat 
Jiwi, by which she gave her in 1916 one- 
half of the property left by her husband, 
Allah Ditta. The plaintiffs are the two 
branches of collaterals descended from 
Allah Ditta’s brother and they sue jointly 
for possession of thé land disposed of by 
the Will, - The suit has been dismissed by 
both the lower. Courts on the strength of 
the previous litigation that had taken place 
between the various members of the family, 


the finding being that so far as the elder. 


branch of Sikandar Khanis concerned, the 
matter in disputeis barred by the law of res 
judicata and so far as the. younger branch 


is concerned the suit is barred by the O. II, 
' ©. | i 


r.2, 0. P. : 

Out of the estate left by her husband the 
widow, Musammat Mamon, sold one-half to 
her son-in-law Mir Khan in 1899. A suit 
was brought by Badar Bakhsh of the 
younger branch.against the widow and Mir 
Khan in which he- impleaded his first 
cousins Dhera and Nathu. The case was 
finally decided in 1900 by Mr. Clifford, Dis- 
trict Judge, who gave a somewhat peculiar 


decree, adjudicating on the whole rights of ` 


. the’ parties, in which he directed that, 
should Dhera and Nathu predecease Musam- 
“mat Mamon, Badar Bakhsh would inherit 
the whole of the -property of Allah Ditta, 
inasmuch as the sale ‘transaction had been 
without necessity so far as he was concerned, 
but if they survived her, the-alienee would 
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be entitled to retain possession of their 
share and Badar Bakhsh would only receive 
one half. This has been held by asubsequent 
order to mean: if Dhera and Nathu died 
childless? As a matter of fact Dhera bas 
lefta family; so far as Dhera and Nathu 
were concerned, it was held that. they had 
agreed to the alienation which had been for 
their benefit and could not question it, 
that they could under no circumstances 
inherit any of the estate left by Musammat 
Mamon, and that, should they survive her, 
Badar Bakhsh would be entitled to take ` 
that portion and that portion which had not 
been sold to Mir Khan. In spite of this 
final and binding decision one Babu Khan, 
son of Dhera, brought a subsequent suit to 
the effect that this sale should not affect his 
reversionary rights. This was dismissed 
in 1913. This man Babu Khan and his 
two younger brotbers have now joined with 


Maula Bakhsh in bringing a suit for a 


portion of the land which was not alienat- 
ed to Mir Khan. The question is clearly 
res judicata as between them and the 
predecessor-in-title of Musammat Jiwi. 

As regards Maula Bakhsh, the matter is 
not so simple. In 1916 relying on the 
declaratory decree in the previous suit and 
on the fact of Musammat Mamon’s death in 
November, 1916, he brought a suitfor posses- 
sion of that portion of the estate of Allah 
Ditta. which had been sold to Mir Khan. 
It is clear that he should obviously have 
asked forthe whole relief he sought and 
for the property to which he was entitled - 
on her death in accordance with the decree 
of Mr. Clifford. Instead of doing so he 
asked for the whole of the other portion, 
to which it had been held that he had no 
right whatsoever and he succeeded jn ob- 
taining a quarter* of the whole or one-half 
of this share, it being found that he was 
entitled to half of this share and that the 
descendants of Dhera were entitled to an 
other quarter. Both decisions were against 
the decree of Mr, Clifford. Nothing was 
actually .given to the descendants of 
Dhera as they had not sued, and so far as 
they are concerned, the decision may be 
treated as an obiter dictum. In the previous 
suit for possession Musammat- Jiwi was not 
impleaded thoughat the time the suit was 
brought a Will existed in her favour,. and 
the present plaint recites that on the death 


of the widow she had taken possession and 


was, therefore, jointly in possession with 


- her husband of the whole of the estate. 


204 
The question is whether under. these cir- 
cumstances O. II, r. 2, aj plies. Musammat 
Jiwi was not impleaded in that case, but 
it is urged that this is immaterial as the 
- plaintiff must seek the whole of his relief 
atouce and that as laid' down in Rattan 
Kaur v. Padna (1), he should join all the 
persons in possession of the property which 
he claims. That judgment. makes it clear 
that had she heen impleaded, there would 
have been no: mis-joinder, but the further 
contention that she cannot now be sued 
is also correct under the peculiar cireum- 
stances of this case. Order II, r. 2, lays down 
that every suit shall include the whole of 
the -claim which the plaintiff is entitled to 
make regarding the cause of action, and it 
is clear that in-the 1916 suit the plaintiff 
deliberately refrained from including the 
whole of his claim to the estate of the late 
Allah Ditta, The cause of action was the 
earlier declaratory decree combined with 
the fact. of Musammat Mamon's death. He 
now sues a different defendant on the same 
. cause of action, and the only circumstance 
which would save his suit from the opera- 
tion of O. II, r. 2, would he the existence 
of a separate cause of action against the 
present defendant Musammat Jiwi. This 
woman was admittedly in joint possession 
with her husband ofthe undivided estate 
at the time the previous suit was brought 
against him, and, therefore, the principle 
laid down in Kendall v. Hamilton (2) applies 
and the suit fails inasmuch as it should 
have been combined with the earlier suit in 
1916, as the cause of action in both suits is 
the same, : 

The appeal, therefore, fails and is dis- 
missed, : 
- Ni He Appeal dismissed. 

(1) 24 P. R. 1899. . ; 

(2).879) 4 A. C. 504; 48 L. J. C. P. 705; 41 L. T. 
418,28 WeR. 97.. : 


BOMBAY HIGH COURT. 
APPEAL FROM ORDER ‘No. 57 or 1923. 
August 21; 1924. 

£Present:—Sir Lallubhai Shah, Kr., Acting 
Chief Justice and Mr. Justice Kincaid. 
NARSANGJI MEHRAMANSANGJI— 
DEFENDANT— APPELLANT 
$ versus 
BAI ACHRAT—PLAINTIFF—RESPONDENT. 
Bombay Land Revenue Code.(Bom. Act V.of 1879), 


NARSINGJt MBHRAMANSINGJI v. BAI ACHRAT. 
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ss. 118, 121-—Allotment by Survey Officen—Suit for 
declaration of title-—Civil Court, jurisdiction of. +. 
A suit for a declaration that an allotment.by the 
Assistant Survey Officer of the:fields in dispute to 
the estate of the defendant is wrong is.not barred 
by ss. 118 and 121 of the Bombay Land. Revenue 
Code and a Civil Court has jurisdictionto entertain 
the suit. [p. 205, col. 1.] i ] 
Appeal against‘an order passed by the 


‘District Judge, Ahmedabad, in Appeal 


No. 281 of 19:0, reversing the decree passed 
by, and remanding thesuit to the Assist- 
ant Judge at Ahmedabad, in Civil Buit- 
No. 128 of 1914. iie MS 
Mr. H. V. Divatia, for the Appellant. 
Mr. Dhirajlal Thakore (with him Mr. M. . 


K. Thakore), for the Respondent. : 


JUDGMENT.-—This has been rather 
an unfortunate litigation as it commenced 
in 1914, and in 1924 we are hearing this ap- 
peal from an order remanding the suit for 


- re-trial on the merits. 


The plaintiffs claimed to be the owners of 
certain lands described in the schedule to 
the plaint as belonging to the estate of Kan- 
kapura while the defendants who represent. 
the estate of Dehvan contended that the suit 
was not maintainable as the Assistant Survey 
Settlement Officer had decided the questions, 
and that the lands belonged to the Dehvan 
estate. On these pleadinzs two issues were 
framed in the Trial Court: — 

(1) Is the suit for alteration of tbe deci-: 
sion of the Assistant Survey Settlement 
Officer as regards Dehvan and Kankapura 
unmaintainable ? 
` The finding was that it was not’ main- 
tainable.. : 

(4) Dothe lands described in schedule A. 
annexed to the plaint form part ofthe vil- 
lage of Kankapura and as such belong’ to 
the plaintiffs? -` : - 

The finding was “if necessary. I would hold 
in the negative.” : : 

On these findings the learned Assistant: 
Judge dismissed the plaintiffs’ suit. The 
plaintiffs appealed to the District Court and 
thelearned District Judge framed in sub-. 
stance the same two issues. On the first 
point he disagreed with the Trail Court and : 
came to the conclusicn that the suit was not 
barred by the provisions of ss. 118 and 121 of 
the Bombay Land Revenue Code and that 
the dispute substantially related to the title 
to the several properties. The learned Dis- 
trict Judge futher held that, having regard 


' to the meagre consideration of the evidence : 


by the Trial Court, there was’no real decision - 
upon the question of title.with reference-to- 


[et cams. 


the several lands, :and accordin gly reversed 
` the decree of the "Trial Court and remanded 
the suit for disposal on the merits ‘after 


giving the parties an opporunity to adduce’ 


further evidence: -L'he defendant No. 2 has 
appealed to this Court from the. order of re- 
.. mand:and two points have been urged in 
support of the appeal: (1) Thelower Appel- 
late Court was not right in its view that the 
suit was not barred by s: 121 of the Bombay 


Land Revenue Code. (2) in any case the. 


lower Appellate Court could have proceeded 
. to'decide the appeal on the meritson the 


evidence recorded by the Trial Court and: 


should not:have remanded the case. The 
long delay that has occurred has been refer- 
red | to as a further ground i in support of the 
second contention. 

As.regards the first point, on looking to 
the order of the Assistant Survey Settle- 
ment Officer Ex. 57 and the survey . map, 
it is clea: that this is not a question of.any 

- boundray line between two villages. The 


order óf the Settlement Officer "makes it, 
. abundantly clear that the real dispute then. 
was as to the' title to some of these lands. . 


“The lands now in suit are claimed by the 
plàintiffs as owners, and Ido not find any 
dispute as to the boundary line of the two 
villages or of partie * lar Survey Numbers. 


"M 5 SAMANJUNATH SHAMBHUGA:V.. kadek Aw. 


:in fact the map shows that there are no two : 


villages as such: there is one map relating to 
Dehvan, "Wadiaud Kankapura. ‘The situation 
of ihe yarious lands in dispute also shows 
that-it is not a question of the boundary lines 
‘of the respective numbers but of title there- 


to. The lower Appellate Court appears to me - 


to be right in holding that there was no bar 
. to the suit in virtue of.the provisions of 

gs. 118 and 121 of the Bombay Land Revenue 

Oodé. No other objection to the jurisdiction 
. of the Court.is taken. 


As regards the second point, apparently 


there is some force in the argument urgedon 
. behalf of the appellant that. «the lowor Appel- 
“late Court. cóuldh have proceeded to deal with 

thease on the merits as the evidence ad- 


: duced by the parties was recorded. But,having. 


regard to the nature of the dispute between 
.th ‘parties relating to the several lands, the 
' consideration by the Trial Court appears to 
have been too. meagre... The learned Trial 
‘J udge did not’ consider the finding on this 
issue-to be necessary, and his treatment of 
the question has been foo-summary to be 
considered as a decision on the merits, - In’ 
paras. 8 and, 9 of the judgment this question 
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manner in which theTrial Court has deall 
with-the question, it was open to ihe lower 
Appellate Court'to hold that practically there 
was no décision ofthe Trial Court op the 
question of title. Though it does not appear 
from the judgment clearly as to why 
the learned District Judge came to the con- 
clusion that further evidence. should be 
allowed, it seems to us that under the cir- 
cumstances it was within his power to 
allow further evidence; and we are not pre- 
pared tohold that the order is wrong. It 
does not’ appear what position the learned 
Pleader for the respondent in the lower 
Appellate Court took up atthe hearing of the 
appeal on this question. We, therefore, con- 
firm theorder appealed fromand dismiss the 
appeal with costs. 

We desire to express a hope that this suit 
will noti be further delayed and that it 
will be heard by the Trial Court as soon as 


. possible, 


K.S.D. Appeal dismissed. 


MADRAS HIGH COURT. 
- BENE. CIVIL rwr. No. 1284 or 1921. 
1924, 

Present: -—Mr. J Pattee Madhavan Nair. 
MANJUNATH SHANBHUGA— 
PLAINTIFF—A PPELLANT 

am versus 
SANNAYYA alias NARAINA 
HOLLA AND oTHERS—DEFENDANTS— . 


. RESPONDENTS. 

Mortgage—Redemption—Transferee from morigagor 
~—Interest,. barred, liability to pay—Usufguctuary 
mortgage. 

A transferee from the mortgagor is not bound to 
pay to the mortgagee at the time of redemption a 
claim for intertst which has become barred by 
limitation. |p. 208, col. 2.] 

Where, à mortgagee has been in enjoyment of the 
mortgaged property, he must be considered to have 
realised the interest from.out of the profits of the 
property, and a mortgagor in such a case seeking 
to redeem the property oe be compelled only to pay 
ihe morigage-money. [ibid. 

Ramakrishna Kukkilaya 4 Nekkar Kuppanna, 43 
Ind. Cas. 236; 23M. L. J. 581; 6 L. W. 621; 22M. L 
"y. 422; (1918) M. W. N 75, Athan Kutti v. Matan 
Illoth Sutarjanam, 37 Ind. Cas. 156; 32 M. L. J. 317; 
(1917) M. W.N. 9; 5 L. W. 451, Kesar Kunwar v. 
Kashi Ham, 33 Ind. Cas. 717; 37 A. 634; 13 A. L.J 
883, Panaganti Ramarayanimgar . v. Maharajah of 


* Venkatagiri, öl Ind “Cas. 612; 44 M. 301; 12 L. W 


685; 98 M. L. T. 234; 40 M. L J. 236, Kunhimai 


kas Beer dealt, with, and having regard | ko the- Kutti Beari v. Hálekote Aisabai, 62 Ind. Cas; 723; 13 -Lr 


- 


e presently ngtice. 


. $06 A 
49 Ind; Cas. 123; 41 M. 1043; 35 M. L. „8 L. 


W. 405; 24 M. LT. 370; (1918) M. wW. x oH. relied 
on. 


. Second appeal against the decree of the 
Court *of the Subordinate Judge, South 
` Kanara, in:.A. S No. 36-of 1921 (A. S. 
No. 197 ‘of, 1920 on the file of the District 
Court, South Kanara), preferred against the 
. decree of the Court of the District Munsif, 
Kundapur, in O. S. No. 785 of 1917. 


Mr. B, Sitarama Rao, for the Appellant. 
Mr.' K. Yegnanarayana Adiga; for the 
. Respondents. 


JSUDGMENT.—The plaintift- spect 
is-a transferee of the suit properties from 
the original mortgagors. He seeks tu 


' redeem a usufructuary mortgage (Ex. A) 


dated the 16th of June 1875 executed to thé 
` first defendant's father. There was d prior 
mortgage over the same properties (Ex. B) 


dated: the 24th January:1872 for Rs. 320. -By 
* meansof Ex, D dated the 20th August 1877, 


this was transferred to the first defendant's 
father. . Exhibit B does not contain any 
- personal covenant. 

The only question arising in this second 
appeal for decision is whether the plaintiff 
is bound tó pay the first defendant interest 
under the mortgage, Ex. D, from the year 
1877 up to the time of redemption. The 
lower Appellate Court has held that the 
first defendant is entitled to get interest on 
` the strength of the decisions in Kirat v. 
Debi Singh (I)and in Abdul Qayyum v. Sadr- 
ud-din Ahmed Khan (2). It is unnecessary 
to disctiss the applicability of these -deci- 
sions to the facts of this case as the learned 
| Vakil for the respondents has very fairly 


` “stated that these decisions do not lend him 
" any support; and he seeks to support the 


judgment on other grounds which I shall 
It seems to me that both 
on principle and on authorities? it -is not 
incumbent on the appellant at the time of 
redemption to pay the interest claimed by 
the defendant in this case. The cases in 
Ramakrishna Kukkilaya v. Nekkar Kup- 
panna (3), Kesar Kunwar v. Kashi Ram. (A), 
Athan Kutti.v. Matavil Illoth Sutarjanam 
MOH Panaganti samara Le Lae -v. Maha- 


~ (1) 27 A. 308; A.W. N. (1904) 268, 
(2) 27 A. 403; 2 A.L. J. 23; A. W N. TM Ho 
(3) 43 Ind. Cas, 286; 3M t. E ;6LOW 
22 M: L. T. 422; (1918) M. W. N. 
(4). 30 Ind. Cas. 777,37 A. 634; 15 A. L. J. 889 
(5) 31 Ind, Cas. 756; 32 M, i. J: 817; ‘sit ic W.: 
N. $; 5.L; W. 461, -- 


. 621; 


` MANJUNATH: sitAMBHUGA v. SANNAYAL, 
W. 434, and- Mungeshwar Narüina Rao 7 Shiva Rao, ~ 


nant, 
barred. Apart from this, it seems to me _ 


, Court's judg gment on two grounds. 
“he has relied upon s. 72, cls. (b) and (d). 


Le Hl De de 


gr a. 195] 
rajah of Venkatagiri (6), Kunhimai Kutti 


Beari v. Halekote Aisabai (7) and Mangesh- - 


war Naraina Rao v. Shiva Rao (8) cited by 
Mr. Sitarama Rao, the learned Vakil for 


the appellant, show that the transféree from "n 


the mortgagors at the time of redemption 


is not bound to pay a claim for interest . 


which has become barred by limitation. In 
this case even if there is a personal cove- 
the right. to enforce itis admittedly 


that since the mortgagee has been in enjoy- 


ment of the property, he must.be considered . 
. to have realised the interest froni out of the 
‘profits of the property, and a mortgagor in 


Such cases seeking to redeem the property 


can be compelled only to pay the mortgage | 


money. I think, therefore, the mortgagee 
in this.caseis not-entitled to get interest on 
the Ima amount of Rs. . 320 from the 
year 1877. 

Mr. Adiga, ‘the’ learned Vakil for ‘the re- 
spondents, has tried to support the lower 
Firstly, 


Obviously el. (d) does not apply, aud, as 
regards cl. (b) it is’ only the last part of 
it that is pressed into service in support of 
the argument. 
of Mr. Adiga, the amount claimed by the 
first defendant. must be corisidered to have 


been the amount spent by him in preserving ' 
‘the property from sale ; and this is sought 


to be supported by reference to a fact that 
is found mentioned in the transfer deed to 
the effect that the transfer was made * to 


According to the arguments . 


avoid the trouble of litigation," and refer- , l 


ence toa possibility of litigation is- found . 
Mr. ' Adiga. 


in the written statement ` also. 
argues that if the prior mortgagee’s posses- 


-sion is disturbed as it must be considered 


to.have been in this case when the second 
mortgage was executed, he i8 entitled to 
bring a suit, and all these cómplications 


were put an end to "by -the first defendant | 


taking an assignment of the first mortgage. 


This is altogether a new argument and. 
opens up anew line of defence which had . 
not been considered by the lower Courts ^ 


with.reference to the facts of the case. One 


cannot say whether the reference to litiga- | 


tion vaguely mentioned in the assignment 
deed and in the written statement would . 


ave 61 Ind. Cas Ss ES Me 301; 12 L. W. 685; 28 MO 
L.T. 234; 40 M. L. J. 236. 
7).62 Ind. Cas. 723; 13 L. W. 434. 


Dd 49 Ind. Cas. 123; 41 M. 1043; 35 M.L, J. 414; E 
- 8T, W. 405; 24 M. Lo T. 370; -0918 M. W.N 917, | - 


t 


omi 6. 1925] 
‘really have led to the sale of the property . 


and whether it would have been. necessary ` 


to make any payment for preserving the 
property from such sale. I cannot deal with. 
this argument without the findings of the 
lower Court on facts involved in It, and I; 
therefore, cannot allow the learned Vakil 
for the respondents to raise this argument 
for the first time in second appeal. 
the argument was not even faintly suggest- 
ed in either of the Courts below and since 
sufficient facts do not appear on the record 
to support it except the vague reference in 
the assignment deed and the written state- 

ment, I do not think that T would be justifi- 
éd in framing an issue about the question 
thatis now raised and calling fora finding 
upon.it from the lower Court. 

"The second. argument of Mr. Adiga is 
this:—that since the usufruetuary mort- 
gagee under Ex. A has to realise his interest 
from the profits of the property, it cannot 
be imagined that the same amount of 
profits will be enough to pay for the interest. 
on the first mortgage as well; and, therefore, 
it -must -follow that provision has to be 
made for this interest at the ‘settlement of 
accounts during the time of redemption. © 
No authority is cited in support of this 
proposition. Reference in this connection is 
|. made to the last sentence in Ex. D which says 
that "you the mortgagee and transferee, 
Should recover the consideration of the said 
- mortgage due to me from the mulgars to- 
gether with interest being the value of 
. (translated in Court as ‘in return for?) the 
produce commencing: from .the current 
year." The meaning of this sentence is not 
very clear. It does not, in my opinion, author- 
ize the transferee to: ask the mulgars 
(mortgagors) for the interest. The sentence 
in my view means that the transferee should 
get the consideration of the mortgage from 
the mulgars and interest from the value of 
the profits.- It has also to be remembered 
that the plaintiff is not a party to this docu- 
menht.. 

Under these circumstances, Iset aside the 
. deéree of the lower Court awarding in- 
terest to the respondents. ' In other respects 
| the decree of the lower Court will stand. 
Time for redemption is extended to three ` 
months.,from this date. The parties 
will pay ‘and receive proportionate costs in. 
| this Court, 2 

YNY | 
ZK- C ae reu 









Decree modified. ` 
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BOMBAY HIGH. COURT. 
SECOND Civiu APPEAL No. 372 or 1922. 

' August 22, 1924: 

Present :—Sir Lallubhai Shah, Kr., cing 
Chief Justice, and Mr. J ustice Kincaid. 
MANJAYA SANNAYA SHANBHOG— 

PLAINTIFF—APPELLANT 
versus 
| SHESHGIRI SHAMBHULIN G 
UPADHYA —DEFENDANT— RESPONDENT. 

Hindu Law-—-Widow—Renunciation in favour of 
enersionêrsNirremdên. when  valid—Alienation -- 
Necessity—Consent of reversioners, value o 

A Hindu widow can renounce in favour of the 
nearest reversioner, if there be only one, or of all 
the, reversioners nearest in degree, if more than one, 
at the moment, and the surrender must be of the 
whole estate. [p. 209, col. 1.] 

The surrender to one of the Teversioners is not 
equivalent to a surrender to all the reversioners, even 
if it is for the benefit of all the reversioners. Tibid.] 

- The consent ‘of the whole body of reversioners at 

the date of an alienation by a Hindu widow would afford 

presumptive evidence of necessity, but it would not estop 
the actual reversioners from disputing the alienation, 
unless the consenting reversioners themselves were the 
actual reversioners at the date when the reversion fell 

due. [p. 208, col. 1.] 

.Rangasami Gounden v. Nachiappa hee x Ind. 
Cas. 498; 46 I. A. 72; 21 Bom. L. R 640, 36 M. L.J. 
493; 17 AL, J. 536; 99 ©. L. J. 539; 23 C. Wk 

1919) M. W. N. 262; 42 M. 523; 26 M. L. T. 5; 10L. wW. 
105 (P. C, followed. 

Appeal from the. decision of the District 
Judge, Kanara, in Appeal No. 67 of 1920, 
revérsing the decree of the Subordinate 
Judge at Honavar, in Civil Suit No. 61 of 
1912. 


Mr. H. C. Coyajee (with him Mr. G. P, 


AMurdeshwar), for the Appellant. 
_Mr. G. S. Mulgaonkar, for Respondents 


Nos. 1 to 3,-5, 7 to 9, 12 and 13. 
Mr. D. R. Ugrankar, for the heirs of Re- 
spondent No. 14. 


JUDGMEN'T.—The genealogical table 
showing the necessary relationship is gfven 
at page 3 ofthe print, One Subbaya had 
two sons, Timannaand Puttaya. Timman- 
na adopted as ħis son one Narayan. Nara 
yan died before 1873, leaving a widow Tim- 
mamma, In 1873 thefour sons of Puttaya, 
the brother of Timarina, one named San- 
naya alias Subbaya, by his first wife, and 
three named Shambhulinga, Timmanna and 
Subbaya, by his second wife, were alive, 
In 1873 Timmamma, the widow of Narayan, 
alienated the wholeof her estate to Shambhu- 
linga. . Shambhulinga afterwards sold these 
properties to different persons by dif- 
Three of the, sale-deeds 
executed: in 1877 by.Shambhulinga in favour 


of the purchasers from him were attested 


4 
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by Subbaya, the step-brother of Shambhu- 
linga; These alienees obtained possession 
of these properties and continued in posses- 
Sion untilthe death of Timmamma in April 
1913. At the time of her death the reversion- 
. ers Were the two sons of Subbaya, namely, 

Manjaya and Krishnaya, and Venkatraman 
the son of Timmanna as shown in the pedig- 
ree. Ganpati, “the brother of Venkatraman, 
had died before that date.” Manjaya filed 
the present suit in 1919 as a reversioner 
claiming possession of these properties on 
the ground that the alienation made by the 
widow in favour of Shambhulinga was not 
` for legal necessity and ceased to be operative 
on the death of the widow. The transferee 
of his interests joined with him as plaintiff 

No.2. . : 

The defendants are several.alienees from 
Shambhulinga and the two other reversion- 
ers, namely, Krishnaya and Venkatraman. 
The defence of the alienees was.that the sale 
by the widow to Shambhlinga was for legal 
necessity and with the consent of all the re- 
versioners at the date of the sale. 

The Trial Court raised several issues. Two 
of ‘them are material for our present pur- 
pose. Issue No.4 was: “Were the aliena- 
tions for legal necessity?” The finding 
“was in the negative.. Issue No. 11 was: "Is 
it proved that the alienations in” question 
were made with the consent of the next re- 
versioners?" The learned Judge was satisfi- 
ed. that the alienations by .the widow in 
favour of Shambhulinga were not for legal 
nacessity, but he came to the conclusion that 
they were with the consent of all the brothers 
of . Shambhulinga . including Sannaya 
and that it was for their common benefit. 
This conclusion is based upon the circum- 
stance that Sannaya attested three- of the 
sale-deéds passed by Shambhulinga to the 
purchasers from him, It appears from the 
judgmenf of the Trial Court, gnd it cannot 


be disputed, that there is no other evidence , 


in the case either with regard to the consent 
of all the reversioners at the date of the 
alienation by the widow or that this aliena- 
tion was for the common benefit of all the 
then reversioners. It is not suggested in the 
presènt case that there was any consent 
of the- actual reversioners, that is of the 
plaintiff and defendants Nos. 14 and 15, 
who were the reversioners when the rever- 
sion opened.. The Trial Court dismissed the 
suit with costs on the. ground that in.view 


of his finding, the transaction by the widow. 


. wasito be treated as acceleration of- the re- 


— MANZAYASANTAYA GHANBHOG v;SHESHGIRLSHANBHODING. - 
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version and as the surrender of the entire. 
estate for the benefit-of all-the then rever- 
sioners although in the name of Shambhu- 
linga alone. - 

The plaintiffs appealed to the District 
Court and the learned District Judge ac- 
cepted in ‘its entirety the view taken 
by the Trial Court and confirmed the decree 
of that Court. 

In the appeal before us it is contended ` 
that the lower Court erred in applying the - 
doctrine of acceleration to this case. It is 
further contended that the inference drawn’. 
by the lower Court as to the consent of Sub- 
baya is not justified as it is exclusively bas- ` 
ed upon the only circumstance that heattest- 
ed some of the sale-deeds in 1877. As both 
the Courts have found that there was no 
legal necessity, it is not necessary to deal 
with that-part of the case. It may be accept- 
ed that the-alienation by Timmamma ‘in 
favour of Shambhulinga in 1873 cannot be 
justified:ou the ground of necessity. It 
is also common ground that there is 


-no, consent of the actual reversioners. 


The consent of the wholé body of rever- 
sioners at the date .of the alienation 
would afford presumptive evidence of 
necessity but would not estop the actual re- 
versioners from disputing the alienation un- 
less the consenting reversioners themselves - 
were the actual reversioners at the date - 
when the reversion fell due. This position ‘is 
made clear in Kangasami Gownden v. Nachi- 
appa  Gounden (1). Their -Lordships 
considered the case of Bajrangi Singh v. 
Manokarnika Bakhsh Singh (2) and stated the 
effect at page 86* of the report in Rangasamt 
Gounden v. Nachiappa Gounden (1) The 
only ground, therelore, that remains’ to: 
be considered is whether the lower Courts 
were right in applying the doctrine of ac- 
celeration to this case. It is an admitted 
fact that the alienation was- in favour of 
Shambhulinga alone. .There is hardly any 
justification for the inference which the 
lower Courts have accepted that it must be 
taken.to be -for the benefit of all the four ` 
reversioners at the date of the alienation. It 
is based upon the only circumstance that : 
Subbaya attested the sale-deeds by Shambh- |. 
(1) 50 Ind. Cas. 498; 46 I. A 72; 21 Bom. L. R, 640; ' 


33 M. L. J. 493; 17 A. D. J. 536; 29 C. L. J. 539,23 - 
W. N, 777; (1919) M. W. N. 202; 42 M. 523; 26 M: Li , 


T. 5; 10 L. W. 105 (P. C.) 


(2) 351. A. 1; 9-Bom. I, R. 1318; 12 C. W. N.74; 17 


C 
T 
Es L. J. 605; 6 C. L. J. 766; 30 A. 1; 5 A. L. J.1; 8 Mr 


. T. 1:11 Ò. C.78(P. O.. - 
*Page o£ 46 I, A.—[£d.] 
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linga in 1877.- The essentials of a yalid'sur-, iffs should’ tet their costs throughout froin 
render’ by. & Hindi widow. of her estate are’ defendants Bther: -than the heirs of defendant 
stated in “Rangasahii Gounden y- Ñ achiappå - No. 14 and defendant No. 15. The heirs of 
Gounden (3. ^A. Hindu widowcan renounce defendant No. 14. and~ defendant No. 15 
in favour öt thé’ nearest reversioner, if there should bear their own costs throughout. 

be only, one, or of all’ ‘the. fTéversioners near- ` We make no order as to mesne profits 
est "in degiesa, uf more than ‘one; at the prior to this:date. under the circumstantés of 
moment; and: that the surrender must be. of. this? “ease: This is rather ‘a hard case for 
the wholé dstaté. “In the present *-case’ the. ‘the alienees'and we think that the justice of 
alienation in- question related to the whole’ "the case will be met by’ ‘allowing mesne 
estate’ but: “it: Was" iH fact: a surrender in profits. from the date of this decree until the 
favódi- of one of the Feversionérs: ‘and not all .:delivery of possession or the expirátioir of 
the révésionéis of hes same "degree, At the "three, years whichever event first occurs. 


daté of the alieiiation | there were ‘four rever- . Mesne profits to be determined by the Trial | 
sionér‘6f the sanié decree and it’ is not pos~ Coat under O. XX; r..12. Ln 
sible, in iiy ópinión;io extend the'doctrine, K.S.D. , Appeal allowed. 
of gurrétider ‘py a: Hindu widow iu the man- . : ae Me 

ner in which’ the lower Courts hays 'extend- * : SEPT RES 


ed it. “No: ‘authority’ is cited in support: of i 


the Tom that ihe surrendér, to. one : of. 


fit ot all’ T revérsionets. Is for the how-,; — MADRAS HIGH-COURT. a 
ever, ‘that! ‘the doctrine can be extended i in, : SECOND Grvin APPEAL No. 1327 or 1921. 


that way" We havé'to éOnsider whether thein-'. - : August 19; : 1924, ~ . 
férehice draw by tlie lower Courts is "justifi Present:-—Mr:. “Justice Madhavan Natr; ' 
ed. 1t appe&re'to Us thatit was. open to the | BISTLA VENKATA. SASTRI—PLAINTIFF 
Trial Court to" dt aw aii inferénce that, the at- ` — APPELLANT’ 

testation by Sübbayá io” ‘the documents im : nın VETSUSL 

question” Was" With knowledge of the con- , ZEÁNIRI YENKATAGOPALUDU— 
Aerits of those’ décinisiits. But-it was hardly ° ~ . DEFENDANT==RESPONDENT. ^ 


opeh to that Court te draw Trom that cireum- ~~ Civil, Procedure, Code (Act V. of 1909), s. amire 


cutii “of decr "$e — "Between, parties to the suit," means, 
stance. the’ irtir #inf6rencé that he WAS 8. ingof--Deéréé far specific: performance of ‘contract on 


conséiiting ` "party" to... the’ 'alientation "by the. „payment of pur chase-roney—Contest between ,Judgment- . 
idc ib 1873. “It - may "be said, ` however; debtor. inter se as. to, right to receive purchase-money, | 
that: whet” de taine. “to “know” in 1877.. "decision, of —Suit, separate, whether maintainable., ` 


deer t -> The’ éXpression “between the. parties -to the suit! 
that Tintmanima” ( had alienated “her, -in 8°47, O: P: Cu, imports "between parties ee 


property’ ” to Shani linga,” “he ` ‘acqitiesc~*, to each other in ‘thé suit, but .does not necéssarily 
-ed in that position, s. Eyer “then “the. fur--; meam: ?betwéen. parties who are plaintiff ind .defend-' 
ther fhndiHg Wird. 1873 the? "alienatión. in ‘ant respectively in thé suit, [p.210, col. 2.] 


“A at ‘for specific performance of a. contract, for. the 
favour of “Sham bhdlih kk wag "for the Benefit * al tof. ‘immoyéable property was decreed against the i 


“of all: the’ ‘four Yéversiónets at the time; lS ;yendoi and “a' Subsequent’ purchaser from him. In | 
purély cónj& @ctural= and” -iS based o on no 'evi- ‘execution df the decree, a'contest arose betweén “the 
denééz “Ther is GG alid. Suffénder of her es- . judgment-debtors , ab, to which of them was €ntitled 


to réceive the ‘amount of the _Putchase-money ; Qni, 
ts the’ Widow in, this - “Case., -. „the décree*hdlder ‘and t was decided thatghe ae 


"miay^inentióh. “that the Virg" “yever-, : should’, be paid "o the subsequent purchaser from the 
sioner’: take thé, estate e (dàlly--. “There i ig no ! $3 Xendor,,. The vendor. then brought `a suit against’ the 


bsequest. purchaser. to recover: the amount, of tho .. 
quegtidii -ofclaintitig üifough: “their fathers in oe bmkg jid [o him by the decree-hol 
ox 7 "hoiger:. .., 
the presentéado ag reveisioners. á ‘dnd, there- EE T. Heli; that s Dorm o£ the akan Court deeid- ~ 
fore; "though Atheir ‘Sharés" "hüye mot “been : ing that’ the: pùrchese-rióney should Dé paid, to the 
accuritely’ ' “stated i thie. plaing; db must be. Ir 2 YR within i peer PR. a 
ay y Y 0 e an: a & separate sult, ın, reupec 
ar oie NUR all fhe three“ “are “entitled” of the’ “game” ‘duéstion | was bared “by the provielane i 
equa E 16 €8 ate. vi Line. OË that séction: “fp. 211, ‘cols. 1&2] 
“We allow the ‘Appeal, s eveise Sithe c “decre ee of ^ (Case-law discussed.) - 
the lower" ‘Appellate’ Oóurtànd'pass& decree ~ Second appeal &gairist: thé "decree: “Of the. 
for possession in, fayour of: the: plaintiffs," 1 tlie " Court of the Subordinate J ues) Masiili-” 
heirs of defendant No, 14, and: ‘defendant: “jatah; in Á.:S: No. 70 of 1920 7X. SUNG." 15 


No. a other "defendants Plaint-"-of 1920; District Court; Kistha), preférred 
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against that of the Court of the Principal 
District Munsif, Gudivada, in O. S. No. 530 
of 1918. i 

Mr. V. Ramadoss, for tho Appellant. 

Mr, K. Kameswara Rao, for the Respond- 
ent. 6 
JSUDGMENT.—Thé facts necessary for 
deciding this case are not sufficiently 
stated in the appellate judgment. 
The plainfiff is the appellant. He en- 
tered into a contract of sale of some 
properties with one .Gangadharudu for 
Rs. 1,500 and after receiving Rs. 200 from 
him as earnest money, put-him in posses- 
Sion of those properties.. Subsequently, he 
executed a sale-deed to Gopaludu (the de- 
fendant in the present suit) for a considera- 
tion of Rs. 2,000. Both the vendees insti- 
tuted suits against the plaintiff for appro- 
priate reliefs, O. S. No. 352 of 1909 was by 
the second vendee (the present defendant) 
against his vendor (the present plaintiff), 
Gangadharadu and another for possession 
of the properties; and O. S. No. 473 of 1909 
was by Gangadharudu (the first vendee) for 


‘specific performance of the contract against 


his vendor (the present plaintiff), subse- 
quent vendee (the present defendant), and 
another Seshayya. Both suits were ulti- 
mately tried together. Original Suit No. 352 
of 1909 was dismissed and it was found in 
the litigation between these. parties that 
Gopaludu wasonly a benamidarforSeshayya, 
the 3rd defendant in O. S. No. 473 of 1909 
and had no real interest in the transaction. 


. The decree in O. S. No. 473 of 1909 directed 


that either defendants Nos. l and 2 (the 
present plaintiff and defendant) jointly, or 
the 2nd defendant (viz., the present defend- 
ant) alone do execute a registered sale-deed 


to Gangadharudu receiving the balance. of 


the purchase money (viz., Rs. 1,300). The 
decree did not specifically say who should 
receive the amount, but in connection with 
the application to execute the decree, it was 
decided  tMat the present defendant, 


Gopaludu was the proper person to execute’ 


the sale-deed and should receive the pur- 
chase-money. The present defendant,.there- 
upon, executed a deed and applied for a 
cheque for the amount of Rs. 1,300 lying in 
deposit, The present plaintiff opposed this 
application but the cheque was ordered to 
issué to the present defendant and he re- 
yéceived the sum of Rs: 1, 300. ] 

*:Some time after this order, a pending 


Buit which had been instituted. by the 


present defendant for Rs, 2,000 was decided 


SISTLA YRNKÀTA SASTRI v. ZERNINI VENKATAGOPALUDD, 


[85 T. O. 1925] 


against him on the ground that he was 
only a benamidar, that he had no titleto the 
property and that a suit by him was not 
maintainable, The suit out of which the 
present second appeal has arisén was 
filed by the plaintifkappellant for the re- 
covery of Rs. 1,300 taken away by the de- 
fendant in the execution proceedings in 
0. S. No. 473 of 1909: i : i 
The only question argued in this second 
appeal is whether the present suit is barred 
by s. 47, C. P. C., or, in other words, whe- 
ther the order, Ex. M, directing that the 
money deposited by the plaintiff in O. 8. 
No. 473 of 1909 should be paid.to the pre-. 
sent defendant who was the 2nd defendant 


in that suit was one passed under s. 47, 


C. P. C. in execution of the decree passed 
therein and, therefore, no separate suit 18 
maintainable by the present plaintiff who 
was the lst defendant in that suit. It 
has not been argued by the learned Vakil 
for the appellant that the question 
that was decided in Ex. M is not one 
relating to 
satisfaction of the decree; but it was argued 
by him that the question'is not between 
the decree-holder on the one hand and the 
judgment-debtor on the other, but one 


between the judgment-debtors, namely, the . 


defendants, inter se and, therefore, s. 47, C. 
P. O. is not a bar to the present suit. In 
Samalapalli Mangayya v. Samalapalli Sri- 


the execution, discharge or . 


ramulu (1), the question arose between two : 


defendants in the course ofrexecution of a 
mortgage decree as’ to; whose propeity 
should be sold first. Thé learned Judges 
point out: "Although the 5th and 10th de- 


fendants were both arrayed as party de- ` 


fendants, they were arrayed against each 


other so far as the question whether any of - 


the items of the mortgaged properties 
should be first sold was concerned,” and 
they proceed to say “the expression ‘bet- 
ween the parties to the suit'no doubt im- 
ports ‘between parties opposed to each 
other in the suit’ but does not? necessarily 
mean between parties who are plaintiff and 
defendant respectively in the’ suit” and'cite 
as an instance partition suits where parties 
who are co-defendants are often arrayed 
against each other. In Thoppai Vedaviasa 
Aiyar v. The Madura Hindu Sabha Nidhi 
Co.; Lid. (2), also, the learned Judges decid- 


(1) 19 Ind. Cas. 448; 24 M. L. J. 477; 13 M. L. T. 
347; (1913) M. W. N. 382. ` 


(2) T7 Ind. Cas. 148; 45 M^ L. J. 418; 18 L. W, 311; . 


(1993) M, W, N, 062; (1924) A. L R. QL) 365 


[BbiG1905] — - 


ed that the question as to the order in. 


which tle items of property are to be sold 
arising between the defendants in the case 


was also a question whieh arose between. 


ihe parties to the suit, though the parties 
were not arrayed as plaintifis and . defend- 
ants in the suit. Itis stated in that deci- 
sion: “ We can see no reason for acceding to 
the suggestion that we should limit the 
scope of s. 47, O. P. C. in the way suggested, 
when to do so would exclude from its pur- 
view the decision of many of the questions 
which must inevitably arise only after the 
decree and when the résult would be: to 
frustrate the object of the section recognis- 
ed by the. Privy Council in Prosunno 


Kumar Sanyal v. Kali Das Sanyal (3) the ` 
cheap and speedy: settlement of all disputes 


at the stage of execution." "Phe decision in 
Budaraju Hanumantha Rao v. Allamneni 
Krishnamma (4) also seems to support the 
same view. Even a defendant who has 
been exonerated from a suit would, on a 


liberal construction; be treated as one of the . 


pàrties to the suit within the meaning of 


s. 47, O P. C. vide Ramaswami Sastrulu v. . 


Kameswarama (5).. I cannot agree with the 
suggestion of the learned Vakil for the 
appellant that the interpretation put upon 
the term “parties to the suit" in Samalapalli 


Managayya v. Samalapalli Sriramulu (1)- 


and Thoppai Vedaviasa Aiyarv. The Madura 
Hindu Sabha Nidhi-Co., Ltd. (2), should be 
confined to mortgage. and partition suits. 
He, however, relies upon ‘a decision in 
Anavarda Khan v. Misiri "Khan (6), where 
it was held.that disputes between judg- 
ment-debtors inter se as-to possession of 
property after satisfaction of a deóree would 
not be disputes between parties to the suit 
within the meaning of s. 47, O. P. C. In 
that case it was pointed. out by Sadasiva 
Iyer, J., that the décree-holder had abso- 
lutely no interest in -the - question 
that was raised by the judgment-debtors. 
I do not think that the same can be said 
about the decree-holder in this case. As 
pointed-out by the Subordinate ` Judge, 
Gangadharudu, the decree-holder in O.. 
No. 473 of 1909 who deposited the balance 
of purchase money was certainly interested 

Oe 683; 191 A. 166; 6 Sar. P. C. J. 209; 9 

Dec. (N- s.) 898 (P. C. 
d ere Cas 329; 32 M. L. T. 118; (1924) AL 


MJ) 
i 23 M. 361; 10 M, L j. 126; 8 Ind. Dee. (x. 8.) 
d 35 Ind. Cas.. 179; 31 M. L. J. 44; 1916) 1 M. 
W. N. 468. a 
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in seeing that the money was paid to the 
proper person. The other decisions of the 
Calcutta and Allahabad. High Courts 
brought to my notice do not materially help 
us in deciding this case. 

I, therefore, hold that the plaintiffs suit 
is barred by s. 47, ©. P C. and dismiss the 
second appeal with costa. 
- Z.K. g Appa dismissed. 
EV. N. V. 


^ 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 1181 
or 1922. 

August 19, 1924. 

Present :—Justice Sir Babington New- 
bould, Kr., and Mr. Justice B. B. Ghose, 
Tug SECRETARY or STATE ron 
INDIA ın COUNCIL-—DEFENDANT 
APPELLANT 


j versus A 
KALI NARAYAN ROY CHOUDHURY 


—PLAINTIFF—RESPONDENT. 

Land Revenue—Asli lands assessed at Per "manent 
Settlement—Submergence and re-emergence—Person in 
possession, title of, dispute about—Additional assess- 
ment, whether justified. 

Lands settled as asli lands at the time of the 
Permanent Settlement and assessed with revenue are 


. not liable to additional assessment of revenue, when 
. they re-emerge after submergence. n 
0 


212, col. 3] 

"The mere- fact that the title ‘of the person in 
possession is in dispuie does not give the Govern- 
mént the right to make assessment o£ the lands. [ibid.] 


Appeal against’ the decree of the Addi- 
tional District Judge, Dacca, dated the 31st 
of January 1922, affirming that of the Sub- 
ordinate J udge, Fifth Court of that Pistes 
dated the 20th of June 1919. 

“Babu Surendra Nath Guha and "M 
Nuruddin Ahamed, for the Appellants 

- Babus Sarat Chandra Roy Chowdhury and 
Sarat Chandra Lahiri, for the Respond- 
ent.‘ 


JUDGMENT.—This is an appeal by 


S. the Secretary of State for India in Council 


against the decision of the Additional 
District Judge of Dacca affirming the deci- 
sion of the Subodinate Judge, 5th Court, 


. Dacca. The suit arises out of certain re- 


sumption. proceedings by which certain 
lands. in the possession of the plaintiff was 
assessed to revenue, Both the Courts have 
' held that these. lands are not liable to 
Bact assessment and the plaintiff has been 


m 


E 


212, _ kabasan ÌYER v;'kaàtagami dykk... l - {e$ 4; C. 1925]... 


‘given a decree declaring his title to“ thé ‘the word. The plaintiff i is. entitled. to. these 
land. in ! ' suit? -Hià title ds 'declaréd in lands ether as Teforihatioh - “an "ifi or pos, 
respect óf- sortie of?these*lands to- ben "seibly "by "adver&e T “Possession, but “he "does; f 
taluki right dn»xYespeét * of ‘other lands “to “not base his title. pn; aderetion,, ‘since, lagen n 
be by* right: ‘of. décrétiony “In thes Njew: ite "eretion' of land toa “‘Deriianently . settled. 
take it'is not NGGANTI to: "discuss at Tebih, estate dg" liablé to- Beth ment, of revenue 
the facts of the caséjt? sis nod ont + * However, no’ "efoss-appeal. “has ‘béen, “fled. 
The. maiifacts as found. are these ——The and: the “plaintiff is < ‘atistied with “the: em 5 
plaintiff is the proprietor’ of Moucas* Magbul- whieh: ‘has’ “Been? ‘given’ to ‘him, "Which. B. . 
and Bailjuris-tAbthe time of the Permar- ^ fact" gives hin” ati lie Wants. -hámely, 
ent Settlementthe lands in suit were' agli decldration” that he “is Hot- liable ‘to: “ba e A 
lands and were assessed to revenue, Some- additiónaf “reveilté ` Tór "thi" land, and: de 
time after the Permanent Settlement but -eniitléd'ió à réfünd of. Such] revenue as j| hag; o 
before the thak Survey the river Dhales- beer Wrongly paid” i 


















wari a navigable river, flowed over the For. these ‘Tédsong" we {must dismiss, this... 
land .in suit. Subsequently ihe- river appeal with t qs 
receded and as it receded thé Government KE ^ 43v Appeal. d T d 
claimed: thé rig ht: “tore üssess: thes newly . ^e T ii Sad aaa Si 
formied"land' to-xéVenue: Sometime after ` Rr Wess ; - 
1860 there was what. is “called a, daimibun- E PGGE CC M NE : 
dobust by which certiiin: estates "were created . 3 

which "Wére "Bettled- with the” ‘plaintif’s, ^ . ] : 

- prede@éesory’ : CTh piunt claimed: "he?" : : nim See 
land” in“ 'Sait- partly: as J'appertaifiing" to 
certain estates: “dating: from: thé “Permana m MARAS, rone EAD 

“ent Settlement and partly às appertaining COND: SI - ida 5. 3921 OKU LS 
to these, so called daimibiüdobust estates, ... September Du o 


' Present: -—Mr, Justice: Devadoss. 

Havingregard io.ithe ‘firiding: that all fhig^' - RN 
land was aglilgnd'and ' ‘was: settled ág asli M. 9: pde ae re 
land at the tini k H m P * rss 
ment: and] were r ub ên agsesse yit revenue’. I Ee 
it seems obvious that the Goverhthent'hasii~:< N RAMABAMI HEL 20 ars a 
no righttoom&ke; additiondl:assessureri Y S e N 1589), i BO dine patte done 

jg on hess landi The plain bith is; yh ruste Aet L OF 490 Joint: páttadgirs, wher, 
revehüé-ón" € er coxolihers Default ti ‘payment of land revenue: 
undótbtedly,« gil possession, and. Lit. A8. im. Revènné” sale Purchase: by one" pattàdàr, "effect “OF 
material whether: ‘5 thege stands. yappertai Collector, order by-—Noticé, -absencé~ of; effect of?" 
to his:estáte ‘or: not Tf theselands forftied* 


"The mere, fact that ay aiyjatwani patta stands i in: ies 
tiy Se li ena 

part: Kh estates it IS TOF" the propries i i we: "iópérty ` covered by ii; “does, not make them, ; < 
tors of. ‘these: baten to assert: “theéir’ rights. co-owners «Within: the meaning ‘of, s: "90 of the Trusts p d 


and they ULA Hot’ be? ‘Bound by i the: “décisicr i Met. 41:219; col: T3. 
: 3 et Fagur Rak aa v. Maimuna Khatun, 20 Ind...Cas.. 
in this Suit." "Phe" Government’ élearly i 510; INO EA UA A NIE HAMM TRE) Coe. « 
have'no right “to. ‘thigke” assésamént, ó af üt aj, dan Prasad v: Janki ‘Singh, 39 Ind. Cas. 246;.44. 0 
land aif, recover itzfrórm' the plantis The 573; Ths AL THT 154139 MIAS. 2062-210 W. NE 
Governmiefit has ni “fact, settled: these ‘lands™ 473; TSP... W: 294; AAN) OVEN 354525 Q. Ly Ti 
in di spute with tiep lain titt ang: ihe plaints? Mio yt A36 (B T. 940;. tamil Jp Bol: Hin: Ur 

"moii 26: x ge cvm 2 TUS EM 
if has? paid revenue ' Ou this™ PERIN A » Section! 80 «of: e (qs dis Ath AGON Only to thes 

undér iiótest.'t The Oa Xd inse 1 2 eae cee ee Cr TN Mn 

Era .QO- ine a Bat 

‘cannot deny the plainti s title to these * qe burst quim dera me imer Er 

Jandsi\ - Wuder the, Regulátiors they B Govern z ce g Qo y 
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had ds pith A fó vaeret : 
the dinding fhàts: thet, lands in: 
assessed sto: :afeyertue wat: ‘thee:time:: em Mind 
Permanent: Setilerettothey: cattndt mow. be" ct 
treated adtaéeretions: i: thetistrict: 3ensel'of:: 

"ewtvviltigyicin est har bob gasta ees 
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ue 
Muth i order is "nds whether 3 Sedis d is. ROS bya. 


Revenus; Authority or by: a Judieial Authority? But 
| avhere dtzáppears. ihatthé.party has not been preju- 
,, diced pyvzhis not being.given notice, "he Geder monid 
"not bé invalid. [D... 214, gol. E]; 
‘Second’ appeal’ against the. decree o “the | 
“Court of the, ‘Additional Subordinate Judge, 
Madura," in , Appeal. Suit. Nó“ 9I, of "1920 7 


g“ "No!" 179° of. 1920," District. “Court, = 


adah), ‘preferred’ against, that- of: ‘the < 
“Court ofthe: “Second, . Additional: ‘District ;. 
Sd "Madüra, in Original Suit No.' 230 | 


! ae 


E: r a Lo ' Ahajtakiišina Tjen do “the 7 





E Tuban 


Gan for the "benefit of., R at defend “aS 


“well, and “that ha) is, “therefore, entitled to 
a decree, 80. far: as "his share is "Concerned. 
Thé“ “finding i is "that both the plaintiff’ and . 
'the 1st defendant defaulted to pay the 
Government . revenue, in consequencé of , 
which the Revenüe Authorities brought the | 
‘plaintiff's properties to sale, and it was 
sold in auction. The contention. of Mr. 
Anantakrishna Iyer for the appellant is 


that the plaintiff and, the..1st defendant: : 
are co-ownérs,. that’ by ‘the. défáult of the | 
co-owners “the,” ‘property .. “was “ gold, , that 


taking advaritage. of. his, osition as such ' 
the, Ist...  detéiidant: "bought; the. “property and 
that,” ‘therefore, 8, 904; of. f:the;Trusts Act 
applies . tö: this -GaBe “Tos the first, „place 
I ám "not satisfied” that they word - co-owner 
applies ''tó the ^ [C ‘of joint pattadars 
who, are y raiyatwari, ‘tenants, - ‘The plaintiff i is 
the ` ‘owner ofi pécific “items. "of, ‘property, 
1 act that. “the” Datta. stands 






dn the joint. lutis. of. himself.and one or . 


two others would. not make the. other per- 
Sons co-oWners With the plaintif within 
“the ^nieaning, df. s. 90; of; the... Trusts: Act. 
l& is urged. that: there is, a. joint liability 
tö ‘pay tlié-Góvernment reyenue and 1 that 
that“ joint’ liability’ "mêkes ' ‘them có-owrers. 
da my, opinion.jt;.is. only; an. ;aégident 
“that the: patta: stands., in the names. o 
‘two. ‘persons . : who, are | entitled, 

différent "items" “Of E property ‘and, Whg. dre 
nO. community, o: E<interest:, between”; them. 
“In “this case LP doubt the ‘plaintiff, and the 
“lst ‘deferidant happen’ “to be, relatives, “but 





‘there are cases iri which ' persons ; who have ` 


nothing to do “with,dne another happen, to 
“wn; property "for which ‘patta stands ‘either 


us Are K ah dyes Kasat aid ders 


ejoiné names of. both or in the name 





n. the 
o one, of them or.: in the name of à third 


iol 


person. y poet cases, ar the owner: of 


poter 


"eae ‘Rahman: S. EE K lahn d 
for, the, position’ that.the..plaintiff and.the 
pant aie co-owners. : bay is no 





ELE 


ed "ind Rn co-owners. aie persons who 
OW, “property jointly, that is, to say, there 
"was no division by metes.,and bounds of 
the; shares.of the different.owners. .In the 
cage of Reizur Rahman. x. Máimuna.. Khatun 
NON the: persons. who., made default in pay- 
-ment:of the. reyenue idue:. to., Government 
were co-owners with the. persons . whose 
"shares were afterwards sold. Section 90 of the 
‘ Trusts: "Act; applies. only.to,cases of tenants 
.ior life, co-owners, mortgagees and other 
qualified Owners; of. property who avail 
themselves ` of; their position. as such. in 
„rining an advantage in, derogation of, the 

ights. of ` ‘otlier persons, interested in’ the 
Spo: "y. An.that view. L do -not-thiak that 
thé décision . in " Deonandan- -Prasad y. Janki 
Singh, (2) helps... the appellant. In . that 
tase, ‘their’ ‘Lordships of the. _Privy Council 
“held „that, if one co-owner makes default 
i payment, of Govérnment revenue and 
“if the. “object be to bring the share of the 
“other. co-owners to sale and.. afterwérds to 
buy. the property. himself, such a sale, 
“though good, “would enure for tite benefit 
of thé. owner. of the share which has been 
‘sold. . They also. observe: that it--is not 


"necessary that there should be actual fraud 


‘proved, ‘in "order, to enable the oco-sharer 


"Whose" Share has been sold. in.auction in a 


revenue sale, to claim the benefitof the 
“purchase. by. ‘another; co-sharer;. but from 
thëir judgment it is clear that the pergon 
"Who takes advantage = due position as a 


a? 20 tnd. Cas. íi; 17 C. WX. 1233; 18 C. L.J. 


b 39-Ind, Cas. 316; 44 C. 573; 15 A. L. J. 151; 32 
MeL: J. 206;:21 O. Wen, 413; l1. L. W. 291; (1917) 
cM. W.N. 234; 25 Q. DES 21.M..L. T. :240: 5 L, 
wW. 526; 19 Bom. L. L. 410; 44 L A. 30 (P. O.)3 


m 
.€o-Sharer must have done. something in 
„that capacity, that is qua.co-sharer, to 
“bring the property of the other co-sharer 


“to sale. In. this case the finding is that. - 


- both’ the plaintiff and the- 1st defendant 
- defaulted to pay the Government revenue, 
. and there is no finding that the 1st defend- 
. ant by any act or illegal omission on his 
part brought the plaintiff's property to 
. sale. That being so, I do not think the 
plaintiff can claim from the lst defendant 


. . the property. which he purchased in Court 


auction.. The. auction was a public one, 
‘and the dst defendant and the plaintiff's 
brother were present. . Under the Revenue 
Law it was open to any- defaulter to buy ` 
“the property. It was open to the plaintiff 
to buy the’ property, as it was open to 
the Ist defendant to buy it. In these cir- 
. cumstances it cannot be held that the pur- 
chase by the lst defendant enured for the .. 
. benefit ofthe plaintiff.  ' 

: The next point urged by Mr. Anantha- 


`. krishna Iyer is that the Collector had, no 


power to set aside an order made by the 
Deputy Collector. But on this point the 
“law is quite clear. . The Collector is the 
final authority on matters of this “kind, 
.and he is the person who has to dis-. 
pose of. such matters. The Deputy Col- 
lector has only delegated authority, and 
the Collector has power to set aside or. 
confirm the order of the Deputy Collector. 
I do not think this contention is tenable. 
The last contention is that the Collector 
did not give notice to the plaintiff when 
he. set aside the order ofthe Deputy Ool- . 
lector. I must observe, as was fairly con- 
ceeded by the learned Advocate-General, 
' that in every case in which an order is 
‘made against a party, notice should have 
"been triven to that party before such order 
is made, whether the orderjid made by a 
:Revenué Authority or by a Judicial Author- 
ity. I think it is a salutary principle 
that notice should- be given to a person. 
before an order is made against him. In 
this case the Deputy Collector set aside 
the sale, but the Collector afterwards con-- 
firmed the sale. The plaintiff has not 
proved that he could have urged any 
matter before the Collector which could 
have induced him to pass an order different 
to that which:he has passed. It appears 
from the evidence. that the:plaintiff. wag: 
aware of the order, but he did not apply 
to the Collector to have the order review- 
ed. The Collector.set.aside the order of 
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the Deputy Collector solely on the ground 
that the reason given by. the Deputy Collec- 
tor was not one of the reasons contemplated 
by the Revenue Recovery Act. The Deputy 
Collector set aside the sale on the ground 
that there was-no proper bid. That .is 
not a reason for which a sale could be 
set aside. If the plaintiff could show that 
he had very good grounds which he could | 
have urged before.the Collector, I would 
be inclined to: hold that the plaintiff was 
prejudiced by his not being given notice 
before the. Collector passed his order. But 
in the circumstances of the case it cannot 
be said that he was in any way prejudiced, 
because from the evidence ‘it appears that 
he could: have. urged no ground success- 
fully against the order of the Oollector. 
On this ground, I think, this objection is 
not tenable. ' 

In the result, the second appeal fails: 
and is dismissed with costs. 7 

Y NYC Appeal dismissed. 

Z. K, : 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE | 
No. 2373 oF 1921, 
November 21, 1923. 
Present:—Mr. Justice. Walmsley and 
Justice Sir Suhrawardy, Kr. 
JAGABANDHU NANDI AND OTHERS 
. —DEFENDANTS—APPELLANTS 
versus — 
ABDUL HAMID MEA AND OTHERS— 
^ PLAINTIFFS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 148A—Sutt 


‘for rent by co-sharer landlord——Plaint, when in accord- 


ance with law. 

In a rent suit by. aco-sharer landlord, the plaint 
mentioned the rent, payable. annually both on the 
whole and in diffarent-shares, together with the amount 
believed to be due for the period in suit to the plaintiff 
and to other.co-sharers. lt was also alleged that the 
other landlords refused to let the plaintiff know what 
was due to them: i . 

Held, that there was a sufficient compliance with the 
law,as set out in s. 148A of the Bengal Tenancy Aet. 
[p. 215, col. 2.] . ' 2 

Baikantha Nath Sen v. Ramapati Chatterjee, 45 Ind, 
Cas. 767;-27 C., L. J. 101, distinguished. i 

Nunda Lal Choudhury v. Kala Chand Chowdhury, 
8 Ind. Cas. 50; 15 C.: W. N. 820, and Brohmandannath 


' Déb Siréaf v Hem Chátdra-Mitter, 23 Ind. Cas: “981; 


18 C. W. N. 1016, referred to. 
Appeal against the decree of the Addi- 
tional Subordinate Judge, Bakerganj, dated 


the 17th of August 1921, modifying that of 
the Munsif, First Court at Barisal, dated the 
7th of June 1922. : i | 

Babu Brajendra Nath Chatterjee (with 
him Dr. Sarat Chandra Basak and Babu 
Sachindra Nath Roy Chowdhury), for the 
Appellants. ' ~ - 

Babu Gunada Chandra Sen (with him 


Babu Prasanta Bhusan Gupta), for the Re- 


spondents. ir : 
. JUDGMENT. 
Walmsley, J.—This appeal is prefer- 
red by some of the defendants who bought 
_ at an auction-sale some property which had 
been included in a mortgage executed by 
the defendant No. 1 in favour of the plaint- 
iff, The defendants say that the sale was a 
rent-sale at which they purchased and that, 
. &fter they had purchased, they took steps 
under the Bengal Tenancy Act to annul the 
encumbrances and, in consequence, the pro- 
perty. in their hands is exempted from the 
mortgage liability. The whole question 


turns upon whether or not the decree in.exe- . 


eution of which the defendants made their 


purchase was a rent-decree and that again 


. turns upon the question whether the plaint 

which led up to the decree was a plaint 
: such as is contemplated by s. 148A of 
the Bengal .Tenancy Act. 


"drawn up under s. 148A. of the Bengal 
- Tenancy Act. The learned Subordinate 
Judge’ on appeal took a contrary view and 
he relied on the decision in the case of 
Baikantha Nath Sen v. Ramapati Chatterjee 
(1) It appears to me that the learned Judge 
has. really misunderstood that decision. 
. If the opening paragraphs of that judg- 
ment are read, it will be seen that there was 
practically no attempt on the part of the 
plaintiff in that suit to comply with the 
' provisions of s. 148A of the Tenane 
Act. There wag only a casual reference to 
: the fact that some share of the rent might 
be due to the'co-sharers and, if necessary, 
the plaintiff might be allowed to amend his 
plaint so as to secure a decree for the 
- whole sum. ` That decision, I think stands 
. by itself on a set of facts which may be 


distinguished from the facts of other cases, . 


On -the other hand, there are several cases: 
Nundalal Chowdhury v. Kala Chand 
Chowdhury. (2) and Brehmandannath Deb 
` Sircar v. Hem Chandra Mitter (3). and later 
(1) 45 Ind. Cas. 767; 27 O, L. J. 101. 4 
. (9) 8 Ind. Cas. 50; 15 O. W. N.'890. 
(3) 23 Ind. Cas. 981; 18 C. W. N. 1016, 
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3 The learned: 
Munsif-held that the plaint was properly: 


& 
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cases in which the facts appear to be very 
similár to thosé in the present case. All 
of them*have this common feature tlfat the 
plaintiff in each case made an honest effort 
to frame his suit in such a manner as to 
comply with the provisions of s. 148A 
of the Bengal Tenancy Act. In the present 


. instance, the plaintiffs certainly tried to do 


so and I think they succeeded. A transla- 
tion of the plaint has been placed before us 
and it appears thatthe plaint mentioned 


- what was the rent payable annually in the 


16-annas share, what was payable in the 
different shares, what was believed to be 
“due altogether for the period in suit with 
damages in the 16-annas and then what was 
due to the plaintiffs in their share and what 
was payable to the other landlords in their 
shares. Then, the plaint went on to allege 
that the other landlords refused to. let the 
plaintiffs know what was due to them and 
the plaintiffs had been.unable to ascertain : 
that and on that account, they asked fora 
decreefortheamount due to themselves alone. 
They also made an alternative prayer that, 
if the other landlords wished to be added as 
plaintiffs. on disclosing what was due to 
them, then they might be transferred from 
the category of defendants to that of plaint- 
iffs In my opinion, there was sufficient 
compliance with the law as set out in s. 148A. 
of the Bengal Tenancy Act in the rent 
suit which led up to the defendants’ pur- 
chase. ` Accordingly I hold that defendants- 
appellants bought the property at a rent- 
sale and then made it free from the mort- 
gage liability. The result is that this 
appeal is allowed, the judgment and decree 
of the lower Appellate Court are set 
aside so far as Plots Nos, l and *2 are 
conéerned and those of the Court of 
first instance are restored with costs in this 
Court and in the Court of Appeal below. 
Suhrawardy,.J.—1 agree. 


K.S.D. Appeal allowed. 
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pm 
"m MADRAS. BIGH.C URT. - | dont's properties. were...forwarded to the 
5, PERAL A AGAINBT. ORDERS Nos..22.ANp.28 .. | Official, Réceiver, “by. the -District- Munsif. 
E Qg,1023. ^. MES , On the 26th of. July 1922" an application 
, August. 27, 1994. - „was filed .before the:Distriot p udgeé « of: ‘Coim- 
Pr esent; MT. J. ustice- -Wallace and ” batore by. the Greditor. who’ attached: ihe pro- 
Mr. J üstice. “Madhavan „Nair, .perties and. . brought. "them ‘to. sale for. the 


X M. K? RD K R. "RAMANATHAN re-transfer to the ‘District Munsif; B. Court 
e QHETTIAR | BY HIS AGENT RAMA-IVER . of Tiruppur of the: :salé-proceeds to be dealt 


LOTIAPPBLLANT C : with by. him according to. law. The -peti- 
versus —- | tioning creditor who applied. under. the 
P. 3s VeV, R- ‘SUBRAMANIA | Insolvency aw. for #hé:'adjudication of the 


OHETTIAR: AND ANOTHER— RESPONDENTS. debtor: as an, insolvent ànd , for. thé-appoint- 


"Provincial Insoloenci) ‘Act (Vo of, 1920), 8., l” (i ‘ment, of : the. interim Réceiver: resisted. this 


: Date, of admission” of petition” meaning ‘of Assets" a 
ma véulised," what are-~Haecution creditor, rights’ ofi — Ap plication, and the.District Jud ge. rejected 


r The policy and the object of thie. Statüte"of Insolvency-; „This, appeal i is- by the creditor: against 
. is to secure, the even distribution of a debtor's estate... E ordet-of the. Distriet J üdge: refusing to 
© ‘imong his creditors, And to prevent ‘the 7 more active ` re.transfer. to.the: District Muünsif's Tout. of 


E" MS p tp EM atek a ea doe . Diruppür the .sale-procéeds. of the -2nd. re- 
UY Lu The words “date of the ‘admission of. the petition" Z *. spondent's, ,properties now ix the, possession 
. "occurring ins. 51 (1) of the Provincial. Insolyency of the, inter im, Receiver. 

ME ott mucus the ene a kana EU on the ` The ‘principle: of. law, to be applied to the 
RE word- “sale”, só'thàt only ‘assets réalise efore the “sii 

* "idate«of- tlie admission : of the "petition Will Shiite to < décision. of. this appeal i is embodied in :s/51, 

- the benefit-of the execution creditor -[ibid.] ° ~ Cl, (1) of the Provincial. ‘Insolvency? ‘Act 

«When, propérty is spld, -in-execution of a decree, „which, rung aş: follows; “Where „execution 

"the" 'sale-Droceeds: may be’ said to be “assets” realised” * Of. a, decree 1 has. issüed against. the property 


“wit thé’ meaning’: of"'s. 51 (1) -of the: Provincial ` 
: “Insolvency Act only’ when-the blancs df "thé pur- . of a ;debtor, , no.person: shall.be entitled to 


~‘¢hase-money is paid and not when the 25 ‘per cent, is ‘the: benefit of the execution against the Re- 
E a dn Cours ny aS Damodai P " "ceiver, except in. sespect of. Ven ed sealed 
on Hafez Mahomed Ati Kian y. Dampda Pramanie . in the course of the.executioh by sale or 
"Y8 ©. 2427 9'Ind: Dec! (xi 5) 161; Ramanathan’ Chéttiar | otherwise | before, th e. date»ót then dining du: 


` ; UY Sübramunia Sustrial, 26^ M: 119, Arimithu Chetty . A 

v. Vyapuri, Pandaram, 8. Indi Oss; 852; 34. M, 588; of the petition. «. T5.;has..been. árgued..by 
ton) d M. W: N. 20 KJ M, L.T. Il; ip M L. J. ME Krishnaswami. Iyer, that,. CET to 
2,903 and’ Maharaja, of “Burdwan v. Apphbd Krishna | .. thigsection, irrespective of the.time.of.reàli- 
“lied oa = T Rei m TN Bur More $ ant, 8 assets. realised |.in;-,the.. course- of 

~ execution, by, a.:sale.. which „has; „been held 
, Appeals ; against the orders.of the, District . “before. the; date- -of the.sdmission;of: the-in- 
OGourt;: Coimbatore, in Ll A. Nos; ;312 and ; “solvency, petition., are.. preserved... for ; ithe 
Bld of, 1022 i in LP, Nos. 56 and. 57 of 1929. ^ “benefit of. the, execution. ..creditór,. o1. in 

> Mr. T.N. -Krishnaswami, i yer, for the | ~ other, "words, if the. ‘sale, by,means ofavhich 
-< the, assets, „are, realised, is, field, -before.the , 
` Mr, Ranganada Iyer, for the. Respondents. | 5 ‘date, of the.admission; ‘of the..petitions then 
“" a the assets even, if they be, realised; After the 
J UDGMENT. -The fottsjof,. this, case , “date, of the admission: of thè petition, enure 
are not disputed... In execution, of : a decree : ‘to: the- advantage of the execution creditor, 
against the féspondert," “his properties were | Shortly, stated: this ‘argument, makes: ithe 
brought to sale on the 27th of June. 922 ““date..of the. admission. of; the petition” 
‘and his auction-purchaser deposited 95 per “qualify. the "sale;  andnot,“assets.realised”” in 
cent. of the sale-proceeds in the District | ihe, Section.. - The. records in the case,do-not 
Munsifs Court at Tiruppur. On the Ist show the, date ot the. dmission.<of ; the pe- 
‘of July 1922, an insolvency petition was " : “tition; but, for the. purposes. of this. appeal, 
‘filed against the 2nd respondent, and the ` , the, date, may, be. taken. to.he. some time.þe- 
Official ‘Receiver was appointed ifterim * “tween. the, Ist. and. A4thro£ July; in. any.event, 
. Receiver on the 4th of July 1922. The þa- , it; “cannot, have „þeen, latere. than: the.Ath; “of 
lance of the purchase-money was deposited 5, i ; Ji uly, when. the, &nterim; Receiyer. Was. ,Ap- 
on the llth of July 1922 and the 2nd res- ; "pointed, since, the. execution.. sale in,.this 
pondent was adjudicated an insolvent on "Gage was "held. on .the 27th. of J une 1922, 
the 15th. of September 1922. In the mean- (i. e.) anterior, to.: : the 4th. of July, “it follows 
“while the sale-proceeds of the 2nd respon- from ihe, irivimerit ihakatatd BR the,ap- 
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“pellant- creditor is entitled to^all the assets Arimutkù. Chetty Y. Vyapuri Pandaram (4), 
E as against the interim Receiver!" We cannot where tlié-purchasef made tlie deposit on 
.accept this argument.. It-seems to us that the 17th of September 1909 and the balance 

7 "the policy . and the object: of the Statute 2E oe Gaga maa was paid injo Court 
ds to secure the even ‘distribution of a-debt- @ 29th” of September 1909, it was 

` or's «estate, among his creditors, and to- Mid Moy Abdus Rahim. J.: “it must be taken 
“prevent, the more-active,creditors from get- having regard to thé decision in Rama- 
- ting an undue. advantage over- those: -who nathan Chettiar v. Subramania Sastrial (3), 
~ may be less active” [Bower v: Hett. (1Y). This, .. that the-assets were realised only on the 29th 
- Object -will obviously be frustrated if we of September-1909 within the meaning of 
- aecept the construction put upon the section, s.. 295. of the old.Code. There is no doubt 
*- by the learned Vakil for the: appellant. -We  a.change in. the -corresponding: provision 
: 5. think that-the words “ date of the admission .. of s. 13: of the-present Code... But so far as 
“of the-petition" occurring in. this section -Ahe: ‘question: “before: me: is: concerned, the 
"qualify “assets "realised" so that only assets ` ; change in:the language is immaterial’ `The 

`. yealised before the date of the admission of purchase-money : becomes the asset of the 
:-the petition will enure to the'benefit: of- the- ~ Judgment-debtor only when the: balance is 
- “execution ereditor. The question then arising c received: and. not when: the „deposit. is 
for consideration is, were .assets- realised in. made." To the.same effect is also the de- 

: the- course: of execution before: the date of cision. in:the Maharaja of Burdwan v. Apur- 
` the admission of the petition in;this case? ba Krishna Roy (5). Having regard to 
^ The words "assets.realised in-the course of .,these: decisions, Xve.must hold that in this 
-execution" have been interpreted in-many case the appellant i is not entitled to claim 
decisions, in cases which arose under: s*295 . either the balance of, the. .purchase-money 
of.the old: C- P: C., corresponding to s; 73 . or the initial. deposit of 25- per cent, as these 
ofthe present Code. We think these may +. “cannot be.considered to be “assets realised” 
be usefully referred to for elucidating the inthe course’ of the execution by sale he- 
meaning of the words “assets realised" oc- foré the date: of the .admission”= of the in- 
cwring in this section. In Hafez Mahomed ‘Solvency petition within -the meaning . of 
Ali Khan v. Damodar Pramanick (2), it was &5L of the Provincial Insolvency’ Act. It 

- held that, when property is sold in execu- “Tilava. therefore ` that the appellant’s peti- 
tion `of,a decree,. the,.sale-proceeds may be `` tion for ‘a re-transfer “of the Sale=proceeds to 

. said to be. assets, realised only when “the ` the District' Munsif's Court of 'Tiruppur was 

"balance of the. _purchase-money. i is paid ‘and “rightly rejected"by the District Judge. 


not when 25 per cent. is deposited in Court. ""We ' dismiss this Civil Miscellaneous 
In Ramanathan Chettiar ¥..Subramania Sas- _ Appeal with costs. 

trial -(3) occur. the ‘following observations ° Ix €rvir MISORLLANEOUS APPEAL No. 23 
by,Sir. Arnold White, C. J., "Tt seems to, me ' of 1993. 

‘that the word, ‘assets’, in 8: “295, CO. P. C, Following the decision in Civil Miscel- 


means, the, proceeds, -of the sale of the _pro- Janeous: Appeal No. 22:of 1923; this Civil 
perty „which is sold; -in,execution, -ofthe.de- *MisceHaneous* Appéal is "also "dismissed, 
cree, As far as the “present case is concern- No ‘costs. 
;ed. I. am «of -epinion-thaf the- assets-were —- v. N. Y. ^ Xppeals dismissed. 
‘realised. whet, re ‘whole Um. the proceeds . -z Kk. °, 

„were. .paid-into.; Court." ‘hough; there. is 

“no, doubt. a ;ebangen in athe, corresponding (08 Tnd; qus 882; i T pee aj eat 
-proyision'of s:::73+of the: preserit-Gode~in KO 10 Ind. “Gas. 521; 215 Q. W. NLG8U;14.0.L 
- that it, Substitutes the:word. “receipt? forthe X5 
word "realised" in 6. 295, still so. far asthe 
-question , before-:us mis- concerned, atthe 
decisions -ander s; 73 .are;also.helpfuk-in ^ >. 
arriving. ai, a conclusion. as, to the. mean- : 
Ang. if. "thé. miem a 'assets, "realised." ain 
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CALCUTTA HIGH COURT. 

. APPEAL FROM ORIGINAL Decrees No, 31° 

p Ne oF 1924, 
i July 16, 1924, 


Present ud ustice bir N. R. Chatterjea, Kr. ` 
ORE and Mr. Justice Graham. - 
JOGENDRA NATH' ROY AND ANOTHER 


—PLAINTIFFS—APPELLANTS 
` VETSUS h . 
ZA BEGUM-—DEFENDENT 

. . —RESPONDENT, ` ' . 
Civil Procedure Code (Act V of 1908), s. $4, —Interest 


- — Transaction mot unfair— Contract rate, pendente: lite. 


Where there is no question of any unfair dealing, 
is enlitled to interest at the contract 
rate not only up to the time fixed for payment but 


_ algo during the time that the suit has been pending. 


' nate Judge, 


Appeal from the, decision of the Subordi- 
Third Court, 24- Parganas, dated 
the 5th of December 1932. - | : 
Dr.$.C. Basak, Babu Bankim Chandra 
Banerjee, for the Appellants. "e i 
'^ Babu ‘Sitaram Banerjee, for. the Respond- 
ent. E Ai 
JUDGMENT.—The only question raised 


‘ in -this appeal is whether the appellants, 


the mortgagees, are not entitled to interest 


, at the contract rate during the time the 


suit has been pending. There is no doubt 


. that thé mortgagees are entitled to interest 
` at. the. contract raté until the date fixed for 


payment and thereafter at such rate which 
the-Court may allow. The learned Sub- 


' ordinate Judgé. has allowed interest at the . 


* 


‘+ The learn 


contract rate upon the principal amount, 
but has allowed interest at. the rate of six 
per cent. per annum from the date of 
‘suit tillthe expiration of the period of 
grace. A ^ . i 
ed Vakil for the respondent 
has contended that the Subordinate Judge . 
had the tower to allow interest ata lesser 
rate than that agreed upon under the 
provisions 8f s.'3 of the UsuriouseLoans Act. 
Section 3 of that Act lays down the circum- 
stances under.which the Court has power 
to interfere ‘with: the contract rate of 
interest. The Court’ below has not stated’ 
any reasons in its Judgment as to why it 
did not allow pendente lite interest at the 
contract rate. tá x s 
It appears that the plaintiffs instituted 
the suit so far back as the 8th August 
1922. The defendant-respondent virtually 
had no defence to make and she took: time 
twice in the Court below on the grund that ` 
she was trying.to raise money from some 
other creditors, and she is, therefore, respon- 
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sible for the delay in the-disposal of the suit 
-which- terminated: on the 5th Decemrber 


“1923, that is, about a year and a half since 
.its institution. . There is no question of any 


unfair dealing towárds the lady. When 
the plaintiffs. were about to sue, they were 


.. approached by the husband of the lady, 
, and the, plaintiffs agreed not to Sue upon 


the defendant executing-an agreement by 
which the rate of interest was to be raised 
from.9 to li per cent. We do not see 
any reason why the mortgagees should not 
get interest. at the contract rate during 
the time the suit was pending. “ The credit- 


‘ors, however, are willing to accept Rs. 2,500 


less provided that the defendant pays off 
the mortgage-debt within one month -from 
this date, that is, on or before the 16th 
August 1924. 

The date fixed for payment is three 
months from this date. . ^ i: 

"The appeal is allowed with costs, the 
hearing-fee being assessed at three gold 
mohurs. 

K. 8, D 


Appeal allowed. 


MADRAS HIGH COURT. . 
Civin Revision PETITION. No. 524 or 1924, 
‘September 16, 1924. 

. - Present:—Mr. Justice Jackson. 
N. SRINIVASACHARIAR—PETITIONER 
mio versus : 
BHAGAVATHAPURAM S. VENKATA- 
RAMA IYER-—RESPONDENT. 

Madras ‘District Municipalities Act (V of 1920)— 
Election ` Rules—Poll not held — Election petition, whe- 
ther maintainable. ZEE ) 
Under the Rules framed by the Madras Government 
for the decision of -disputes as to the validity of > 
elections held under the Madras Disjrict Municipali- 
ties Act, the District or ` Subordinate Judge has no 
jurisdiction to decide a dispute when the number of 
candidates being less than the number of vacancies, 
a candidate has been deemed to be duly elected, 
under’r. 7 (1) of the Rules for the conduct of elactions. 
[p. 220, col. 2.] 2 et, , 
The scope of r.1 of the Rules for the dec'sion of 
disputes as to. validity of elections must/be limited to 
cases where a poll has been held.[ibid.] . i 
Sarvothama, Rao v. The Chairman, Municipal Coun- 
cil, Saidapet, 73 Ind. Cas. 619; 45 M. L. J. 23; 17 b. 
W. 431; (1923) M. W. N. 286; 32M. L. T..178; (1923) 

A. I. R. (M) 475; 47 M. 583, referred to. 
Petition, under ss. 115 of-Act V of 1908- 
and 107 of the Government of India Act, 


‘praying the High Court to-revise the order 


Vn 


' of the Court of the Subordinate Judge, 


= [85 I 01995] . 


Kumbakonam, in O. P. No. 54 of 1923, dated 


the 22nd July 1924. : DEM 
Mr. K.. Bhashyam  Iyengar (with him 
Messrs. V. K. Srinivasa Iyengar and K.. 


- Narasimha Iyengar), for the ' Petitioner.— 


. duly nominated for election: as Municipal. 
His name appeared in the final. 


- 1923, The Chairman acting under a forged : 


The petitioner, was one of two candidates 
Councillor. 
list of valid nominations, The election was 
to have been held on the 20th December 


letter of withdrawal of his candidature pur- 


: porting to be from the petitioner -stoppéd 


- fied of this. 


the holding of the poll. The petitioner 
presented two petitions to the Chai:man 


stating. that he had not withdrawn and the . 
alleged letter of withdrawal was a forgery. - 
Nothing was, however, done. Hence this - 


election petition to declare the election of 
the réspondent-void. The Subordinate 
Judge:has held that he has no jurisdiction 


since according to the petitioner there was - 


no. contested election and dismissed the 
petition on the ground of jurisdiction. The 
allegations in the petition ought to be taken 
as the basis when the Court decides in 


limine. There were more than one candidate. 


duly nominated and-the Chairman ought 
to have gone on with the election. < 


[Mr K.S. Jayarama Iyer, for the Re- : 
spondent.—There was the letter of with- ` 
- drawal and the Chairman was Lounlto act - 


onit]. ` . 

The letter-of withdrawal was a spurious 
and forged one and the Chairman was noti- 
Hence the. ‘Chairman ought to 
have goneon with the election. See rr. 5, 6 


- and8 of the Rules for the Conduct of Elec- 


tions. ` 
Under the Rules no election held under 


. the. Municipal Act shall be called in ques- 
-tion except by an election petition. — 
-Oourt -of exclusive jurisdiction has been 


- A 


created further, under r.. 2, and election 
shall be declared void, if the result of 


‘the election’ is materially affected by any 


non-compliance with the provisions of the 
Act or- the Rules made thereunder. Here 
is clearly a non-compliance of the Rules 


"under the Act since the Chairman stopped 
‘the holding of the poll when there ‘were 
“more than one candidate duly nominated. 
It is = 


Under r. 8 a poll has to: be taken. 


-also obvious ‘that the result of the election 


must have been materially affected by this 
course. The Subordinate Judge has, there- 
fore, jurisdiction to entertain the petition. 
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-under the section. 


: ent —The Subordinate Judge 
tioning as a Special Tribunal and when a 


x 
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"Secondly, an offence under s. 580f the 
District Municipalities Act has been com- 
mitted in this case. .Every person who in 
the course. of electoral operation fulsifies 
or attempts -to falsify the record of an elec- 
tion, etc., is guilty of an electoral offence 
Here the introduction 
ofthe forged letter of withdrawal was in 
the course of electoral operation just be- 
fore the election andit was an attempt to 


^ falsify the record of an election, . The words 


‘by anyother act or omission’ are wide 
enough to include this forged letter of with- 
drawal. .The Subordinate Judge has held 
that "any other-act or omission "in s. 58 
must referto acts analogous to those des- 
cribed. in the rule by applying the rule 
of ejusdam generis. 

[JaoksoN, J.—Here is the word ‘omission,’ 


-Obviously the rule cannot apply]. 


On this ground also the Subordinate 
» udge has jurisdiction to entertain the peti- 
ion.. . , 
“Mr. K. S. Jayarama Iyer, for the Respond- 
is func- 


Tribunal is given jurisdiction on special 
conditions, unless the conditions are-satis- 
fied the Tribunal has no jurisdiction. 


“The Rules throughout mention the ex- 


‘pression "returned candidate" (though there 
is no definition of the word ‘returned candi- 
date’ either in the Act or in the Rule) and 
the.candidate has been declared by the 


: Chairman to be duly elected. So that the 
` petition. under the Rules is against a re- 


turned candidate or a candidate who has 
been declared by the Chairman to be duly 


‘elected. Is the petitioner herein such a 


person? The respondent is neither a re- 


.turned candidate nor a candidate declared 


by the Chairman to be duly elected* He is a 


" eandidatedeemed to have been duly elected. 


There is a fundamental distinctibn between 
the expressions. e , ; 

The District. Municipalities Act, ss. 4, cl. 
(2), 8, 9 (1) and cl. (3) speak-of candidate's 


:"elected" and .“candidate’s deemed to have 


been elected." . The Rules speak likewise, 


-Rule 7 refers to a candidate “deemed to be 


elected.” Rules 9 to 25 deal with voling. 
Rule 23 (å) speaks of scrutiny of votes 
counting, preparation and return of results 
in form No. 8 and a.declaration by the 
Chairman of the election of the candidate to 
whom most votes have been given, The 
heading in returns showing the result of 


. the election and at the bottom is the decla- 


. KT 
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ssmgtion of Xhé-Chairmán; so"that^there is a 7! ' JUDGMENT.—The: jacts.are-fully set 
„distinctions Between &:c&ndidate" who ist out inthe order” pétitioned: against,- "Phe 
«elécted and a*candidate who- is: dééried to  petitioner"was a candidate:for election as: 
ichave- been--duly elected. ‘The’ candidate-.Couneillor in- Kumbakonam Municipality 
_ who S&-elected: is"orié who: is:retürhed in a “when the Chairman received ;a letter pür- 
vocent ‘election and: the-Candidate*'who- -porting tô. be “from him: but which he re- 
- is- deeméd -tó'have:.been elected is one'who: ` pádiates as forged, withdrawing" his candi- 
ipso: facto- ‘betomés a: Oouncillor-withott a*-dature; Accordingly the counter- -petitioner: 
»'éontest and: without-any: declaration: by the” was 'deeined- to, -be- elected,. and" the. peti- 
Chairman: In w casé such as the present no: -tionér moved the -Subordinate udge under 
i declaration’: ofthe ‘Chairman is 'cortémp- the: Riiles for the decision of: disputes ag 
-ijated.-: Rule d'speaks of-election"petition''to- the- ‘validity of an. eléction. "Thé Sub- 
«against the candidaté- (lierein: after’ called -- ordinate ‘Judge “has held” that“ he:-has: no’ 
^. returried-candidatey who has -been declared | jurisdiction: ünder these- Rules; and. hence 
d; by the'Chairman to-have duly:elected. ‘Rule <. -this Civil; Revisión: Petition. "Thé qüestion 
KN speaks ofthe. result“ of the ‘election‘that -- for’ détermination is ‘whether ‘under .-the 
zig after -contest,--: The; Rulesialso say “that - ‘Rules framed by Government: for the: deci- 
" the petition shall be filed- within 7: "days . sion of disputes as to the validity: of: an.élec- 
rds ‘the’ date of the déclarationof the re- tion held under the- Madras District Muni- 
sult of the:-election.  T'he-present- pétition *-cipalities Act, 19206; the District or Subordi- 
-vagain~does not come ‘under this clause, -nate-Judge has jurisdiction to decide a: dis- 
“since no declaration’ is-contemplated:in a - pute when -the'number of ‘candidates being . 
_ease where there was nocontest. The omis- less-than- thejnumber of vacancies, a candi. 
Bion, of «the "Government. to ` ‘provide ‘for a date has: been'deemed to bé duly: elected 
. —ease of: an uncontested election caiihot give : under r. 7 (1) of the’Rules. for the conduct of 
E » jurisdiction: to Cóurt-to-«entertair the: péti- “elections? i 
“tion, , The;petitioher: may have a: Teinédy Rule J-of the Rules for- the decision of dis- 
by way of.suitin-the'ordinary Courts.: "The - Waa runs:—‘‘No -election held-'ünder -the 
„present: petition does "not: lie, “Madras District Municipalities Act; whether 
~- Mr, K; Bhashyam 1yengar,'in: reply. —This of a Councillor; 'Chaitman or Vice-Chairman 
“. is an-electiort heldi under the Act. ^ A.-dis- .shall'be. éalled in question ‘except-by an 
. ~pute.as tothe” validity” of anrélection under -election "petition :presented "in accordance 
athe Act car: be -agitated‘only- by’ ari * :elec- : “with these Rules to the- District. or Bub- 
Ftion petition ‘and-not: by à suit’ See ri 1 ordinate Judge having. jurisdiction ‘by any 
- which -provides .that -no'election under'the ;-candidate or elector; -against the candidate 
_-Act shall-be called: in ‘question -except=by . (hereinafter. called the returned candidate) 
„an election, petition. The expression ‘deemed - who has been declared, by the Chairman to 
oto: be elected? means.and include “declared : have been duly elected." 
+ to’ be elected." - Thére -is at least a hotional ~ "Rule 7 (E of^ ‘the: Rules ‘for the: ie 
“election. : The: case. of. Sarvothama -Rao v. of elections runs: “If the number of candi- 
-The Chairman, Municipal ‘Council, Saidapet . dates who have been „validly nominated and 
“(D decifled by. Chief Justice and Waller, J., have not withdrawn: their candidature “is 
is.in- point. - Their Lordships- held” “there -equal:to the number of vacancies, all- such 
that 'everPin a case 'ofuneontegted election .catididates shall be deemed to be duly 
the remedy is only by way of election peti- -elected." , These last" words gre tantamount 
tion.-.See the observation” of Chief. Justice -to saying that an lection, shall be deemed 


Ree -où page: 26. to: have béen held; and so far, r. 1 for the 
—[JAcksow; J.-—Lhere was-no- decision. ` -It ‘decision of. “disputes presents, no difficulty. 
iseems : *to-be merely’ obiter]. -Afteleetion- has: been, held tinder. the Act. 


5 No, the- point. directly "arose. < The-élec- “But when the-Rulé proceeds to confine the 
tion- avas:-uncontésted. ^ ~The Suit” in Civil petition to one against the candidate (herein- 
"Court “was dismissed on- the ground that -after called the returned ‘candidate’ who 
“the remedy .was "by: way:of- election: peti- has been declared’ by the Chairmar to have: 
tion... -It was not obiter; but: the. ground of béen duly -elected, T.think that its, scope 
decision, - must be limited to esses where a poll. has 

ap 13 Ind iei: ‘ons, 4$ M. 5 F987 130 "w.43, “been held, Because. when the candidates 

ud MWN :32 M Gi T: 178: (1928) 2A: p -are deemed ‘to ‘be duly. elected: under r. 4 

9j 4TH 41 M "585 : (D tliere i is Ró- question: of Pn. declaration 


f 


+ 


[B iQ. 19961 


| Tn: -fact,in - the; present - 
case, . the petitioner has. “never. ‘alleged ,that.. 
he wag declared. by the Chairman to have.. 
been, duly. elected, I is only after a poll, 
that, ihe. Chairman is directed-[r. 93 (a)| to - 
prepare, a return. in form- No;; VII: and „de=; 
clare; i the election of ‘the candidate: to whom: 
most. xotés, have been |. given, d the word-.. 
ing iny, "lhad. Simply. been. “declared . to 
have. been. koi ‘elected,’ .- I should.:have.- 
been. ‘inclined. to hold that. the Rule gave. 
jurisdiction jin cases where, the. candidate , 
was deemed to. ‘be ‘duly, elected., Fox ! 
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restrain the candidates,deemed in conse- 
quence;of.this rejection;;to have : been. duly 
elected, from..acting. as. Councillors. Sir 
: Walter: ‘Salis Schwabe, C. J., observed: "It 
is . open to «these. candidates to proceed- 
< by „election: petitions.. Wallace, J. also 
-observes:. .. “The, petitioners . have their 
remedy. by way.of election petitions., Elec- 
“tions, have. been held and there-is a Tribunal 
. get up-by. the Rules:for;the decision of peti- 
_tions to, set. aside an election." The, peculiar: 
` diffieulty-which has, been discussed jin this 


de-,,, case was.evidently: not present to the minds 


clared". by itself means-no more; “than, puba; iof , the learned, Judges, and, until the point. 


lished,. ‘and, there, would presumably, be a 


publication of thé result whenever a. “candi, < 


daté was, -deémed'.to. be elected... In this. 
conieeion the’. "Rules . for . election. to. the - 
Legislative. Assembly, may „be . compared. 
There,.after a poll, a declaration; ,of the.. 
result i is to. be made: ‘by the returning: officer, . 
but. if. there is no poll. ‘the | result, simply... 


“shall be declared". and. by whom is; not... 


stipulated. On the, Other hànd the Rules for. 
the: conduct: of. Municipal: Elections. might s 
have -contained.. a, ‘specific’ direction;..that . 


is specially raised,it. is ‘natural to assume 
: prima facie. that a, 1. applies: to all cases of 
“election, ,Therefore-I. do not-hold that the 
rulingjn, Sarvothama, Rao:y. The ‘Chairman, 
` Municipal. Couneth, Saidapet (s governs the 
Cage, x 

The petition is, dismissed, W. ith costs. 

WN ac Petition: dismissed,. 
Z. Ke 


when, the, number of Pisces uE and of candi. , 


the Pent ate in s. 1 Loi the. Ballot Aet a . 


1872 ‘and thén-there, would. Glearly- be. juriss, ; 


diction. under ihe. Rules for ;decision. of . 


disputes. . ui. inasmuoh, às Government. ,. 
havé, omitted "all, references. to .a..declara, 
tion, in, cases Where! the umber. of-vacancies 


and of candidates. i is “equal.and - Dave- fally m 


provided: “ot d, ‘declar: ation: py the Chairman.., 
in-'éases Where there has been’ a poll, ; I 
think , it may, fairly be presumed that; they. 
intendéd a petition against. ihe candidate»; 
who has been declared, by. ihe Chairman, to 
have: been duly elécted to be confined to 
cases, where he has, „been elected by a-poll.. - 
That this was the intention of Government 
is further borne put by the framing of Form 
VIII—the only form.supplied for the return 
of elected condidates, in which the reference 
to valid and invalid votes clearly shows that 
a pollis contemplated. 

I, therefore, agree with the learned Sub- 
-ordinate J udge that he has no jurisdiction 
to inquire into disputes of this nature. The 
petitioner cites as authority in his support 
the ruling in Sarvothama Rao v. The Chair- 
man, Municipal Council »Saidapet (2. Two 
candidates, whose nomination papers had 
been rejected Bpplied for an injunction to 


it 









CALCUTTA HIGH GOURT. : 
APPEALS J FROM. APPELLATE ‘DEGREES .. 
Nos. 11551, TO 1553, oF 1921,. 
February.2, 1923. 
Present: Mr. J ustice Walmsley; and 
Mr.Justice B. B. Ghose.. . 
RAMANI. KANTA RAY-—PLAINTIFF .. 
' ——APPELLANT- 
vTOTSUS ,. 
-BHIMNANDAN: SINGH AND OTHERS ` 
—DEFENPANTS— RESPONDENTS. 
31 Bvidence Act (L of, 1872), s, 90—Document executed 
by am-fnükhtar— Présunption—Plaintiff what must + 
OVE. 
d When: ia document 30, years old: is signgd .by the 
am-mukhtar. on. behalf of his principal, the only pre- 
sumption, that arises under s. 90. of the Evidence Act 
is that-the document. was’ signed by. the am-mukhtar 
as such, and itimust. be proved.that thé am-mukhiar -- 
had authority to execute the documents on behalf of 
the principal. T 
Appeals., against, the ‘decrees of the Sub- | 

ordinate’ J 'hdge; Rangpore, dated the 3lst' : 
March, 1921; reversing, those;of the Munsil, 
Gaibandà; dated. ‘the ard December 1919:-- 

` Babi, Atul ‘Chandra, Gupta, for the Appel- 
lant... 


Babus Ma a ee a. Nath Roy’ and Debendra 
Naray gana lhah Jegy.. Tor - the: Respond- 
ents8;-r 


m 
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"e JUDGMENT. : 
Ghose, J.—These appeals arise out of 
three suits for rent. | The claim is based 
upon three kabuliyats alleged to have been 
executed. by two ladies, Sheo Kumari 
and Kulamanti. ‘The defendants are in 
possession of the properties included in the 
kabuliyats claiming to have interest as the 
' reversionary- heirs of the last male owner, 
The question only relates to the rate of 
interest stipulated in those kabuliyats 
which issix pies per rupee, permonth. The 
defendants’ plea is that as the lands have 
come to their hands as the reversionary 
heirs of the last male owner, they are not 
bound by the stipulation contained in the 
kabuliyats as regards the payment of in- 
terest and that the ladies did not, as a 
matter of fact, execute these documents. 
The documents purport to be more than 
thirty years old and on the face of them, 
they are executed or rather signed as 
“Sheo Kumari and Kulamanti—ba-kalam 
—Sadanand am-mukhtar.”. The Court 
of first instance presumed that the docu- 
ments had been ‘executed by these 
two ladies under s. 90 of the Evidence 
Act'and gave a decreé to the plaintiff ac- 
cording to tbe rate of interest claimed. 
On appeal the learned Subordinaie Judge 
held that, though there was a presumption 
that the documents had been executed by 
Sadanand, no presumption could be raised 
that Sadanand had authority to execute 
those documents on behalf of the ladies. 
Upon that finding, the learned Subordinate 
Judge held that those documents had not 
beén proved to have been executed by 
the ladies and that consequefitly, under 
no circumstance, could it be held that 
the defendants were bound by the stipu- 
lations eontained in them as regards the 
payment of interest. It is not necessary 
to refer eto the other two points dealt 
with by the Subordinate Judge, if this 
finding with regard to the question of the 
execution of the decuments is accepted to be 
correct, fe Bes "E 
It is contended on behalf of the’ plaint- 
. iff, who is the applleant before us, that 
the effect of the signature by the am- 
mukhtar is that the documents purport to 
have been executed by-the ladies, and if 
that isso, the presumption. under s. 90 of 
the Evidence Act arises and it should be 
held that the ladies were the executants of 
the documents. It seems to me that the 
documents were really. executed by Sada- 
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“nand as the am-mukhtar of the ladies and 


the presumption raised by s. 90 of the 
lividence Act is that the documents were 
executed by Sadanand as am-mukhtar, and 
it must be proved that this am-mukhiar 
had authority to execute the documents 
on behalf of the ladies. The presumption 
raised seems to be equivalent to this, as if 
Sadanand had come to Courtand simply 
said: "I signed the documents (ba-ka/àm) 


for the ladies,” and nothing more. In such 


a case, on that evidence, the plaintiff cer- 
tainly could not have asked the Court to 
infer, without further proof, that the 
documents were executed by the ladies. 
The presumption under s. 90of the Evi- 
dence Act, in my opinion, only exonerates 


the plaintiff from calling Sadanand for the 


purpose of proving that he signed the 
documents for the ladies, He . must 
prove that Sadanand had authority from 
the ladies to sign theirnames.: The ground, 
therefore, urged on this head fails. It 
1s not necessary as I have already stated, to 
notice the other grounds urged as regards 
the liability of the defendants to pay 
interest according to the terms in the 
kabuliyats as this first ground fails. ` 

Another ground urged is that, instead 
of allowing interest at the rate of 124 per 
cent. per annum, the Court should have 
allowed damages at the rate of 25 per cent. 
So far as L can see the difference, if any, 
would bea very small amount, the rent 
claimed being for four years. In any case, 
there is no good ground why the decrees 
of the Subordinate Judge allowing in- 
terest at the rate of 124 per cent, should 
not stand. 

.The appeals, therefore, fail and must be 
dismissed with costs, ; 

Walmsley, J.—I agree. 


K. 8, D. Appeals dismissed. 
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RANGOON HIGH COURT.. 
”“BSeEOIAL Suconp CIVIL APPEAL No. 169 
OF 1923. ZH i " 
April 11, 1994. 
Present:—Mr. Justice Lentaigne. 
` MA GUN— PLAINTIFF—APPELLANT 
versus 
MG LU GALE AND OTEERS—DEFENDANTS— 


RESPONDENTS. 
Tr ansfer of Property Act (IV ‘of 1882), s. 65 (a) 


Refund of purchase-money. 

In the case ofa sale under a mortgage-decree, the 
purchaser acquires the interest of both the mortgagor 
and mortgagee, whilst in the case of a sale in exe- 
cution of a money-decree, the purchaser obtains only 


the interest of the judgment- debtor (i. e., mortgagor). - 


[p. 224, col. 1.) 
Maganlal v. Shakra Girdhar, 22 B. 945; 11 Ind. 
Dec. (N. s.) 1212, referred to. 


_ A mortgagee who purchases the thortgaged property . 
at a Court sale. but subsequently finds that the - 
vendor had no title to a portion of the property sold. 


is entitled to claim a proportionate refund of the 
purchase-money. [p. 224, col. 2.] 


Second appeal against a decrée of the. 


District Court,. Maubin, 
No.88 of 1922. 
. Mr. San Win, for the Appellant. 
Mr. Ba Shin, for the Respondents. 


JUDGMENT.—In this case it is ad 
that the, plaintif Ma Gun became the 


in“ Civil Appeal 


mortgagee of certain-lands belonging to. 


the.estate of Ma Sa Ma deceased. under a 
mortgage-deed executed by Lu-Gale and 
Diba, two of the ‘five children of Ma Sa Ma. 

Ma Gun subsequently .brought a suit 
against Lu Gale and Diba for recovery: of 
the mortgage debt’ by sale of the mort- 
gaged property... Diba’ died pending the 
suit. but his heirs. were not made.defendants 


and the ‘decree. WAS: EMEN against Lu: 


Gale alone. 

The mortgaged. property was gold in pur- 
suance of such- decree and. was bought in 
by the decree-holdér Ma Gun for Rs. 1, 615. 

She was allowed ‘to set off her mortgage 


debt of Rs. $93-12,8 against, the purchase. 


price and she paid Rs..721-3-8 into Court. 
Portion of that'amount was applied towards 
Bailiff's charges and. another ` portion was 
applied to some other ‘claim against Lu 
Gale., The balance- Rs, 572-5-8° was drawn 
out by Lu Gale, and according to the find- 
ing of fact in the Trial Court was in part 
divided by Lu Gale between himself. and 
the other defendants in this suit, who were 
the heirs to the estate ofe Ma Sa Ma and 
it was also held that the balance of that 
gum was retained - for the expenses of a 
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suit, which was présumably the partition 


- suit instituted by such heirs against Ma 


Gun. . 
Then the "other defendants ‘instituted the 


' partition Suit against Ma Gun alleging that 
‘they were heirs. of Ma Sa Ma and that Lu 
. Gale’s sole interest in such estate was one- 

fourth, and- that, therefore,. the mortgage- 


decree was. only valid to the extent of Lu 


- Gale's one-fourth share in.such property ; 
Bale-in execution of mortgage-decree, effect o —Defect . 
in ‘mortgagor's title— Mortgagee-purchaser, position of— 


and -they obtained a decree for. partition 
and for recovery. ofa three- fourths share 


..of the property. 


Finally, Ma. Gun, the plaintiff-appellant 
instituted the suit now under appeal in the 


.Bub-Divisional Court of Yandoon against 


the defendants-respondents, alleging such 
mortgage and mortgage-decree, that the 
mortgaged property had been sold in pur- 
suance of such. decreé and bought in by 
her as aforesaid for Rs. 1,615, that she had 
paid into Court Rs. 721-5-8 after deduct- 
ing the amount due to her; and that the 
said sum of Rs. 721-5:8 had been divided 


‘amongst the défendants by Lu Gale and she 


sought for a decree for the Eai of 
that sum from the defendants. 

Lu Gale did not appear and did “not 
defend the suit, but the other defendants 


"fled a written statement admitting plaint- 


ifs. allegations but denying that they had 
knowledge of the fact that Lu Gale drew 


„out the said sum and denying that they 


had shared the money and also denying the 
demand. 
: ue "Trial Court framed two preliminary 
(1) Whether theré is a cause of action or 
noi ? 
. (2) Whether the suit is maintainable? . 
The Trial Court decided' both of these 


.issues in favour of the plaintiff on the 


ground that it was.money paid under a 
mistake- of fact. and was recoverable wnder 


- 8.72 of the Iadifn Contract Act, 1872. Lu 


Gale had mortgaged the. whole of the land 
and the money was paid for the whole of 
the land, and ' was -alleged to have been 
drawn óut on behalf of the defendants and 
enjoyed by the defendants. `. 

The Trial Court. then decided the two 
additional i issues. > 

(3) Whatis the-amount of money drawn 
by. first defendant Maung Lw Gale? 

(4) Whether Maung Lu Gale enjoyed the 
amount jointly with the other defendants ? 

On.these issues the Trial Court decided . 
that the sum' of Rs. 572-5-8 had been drawn 
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out by.first defendant Maung Lu Galeonthe retained. certain. rights which -she previ- 
14th: July 3920, “ind hethenaccepted the - ously had as: mortgagee against thé pro- 
evidence of “two ‘witnesses: examined for perty.” Oné of the Tights” which she~ had 
the plaintiff to the effect that this money had "obtained as mortgagee was the right to 
been divided amongst.-the defendants;the the covenant. implied. by el. (a) of s. 65, 
second defendant, Ma Dwétaking Rs. 90 and ` of the Transfer “of Property Act, 1882, that 
the other fourdefendants taking:Rs. 30each, - the interest which the-mortgagor profess- 
making Rs." 210z7'and. that: lu: Gale then-~ed to transfer subsists and that the mort-.. 
said :that the ‘balance Rs. 362-028 had” been—gagor "had -powér ‘to transfer the ^ same; ` 
paid. as ‘lawyer's --fee: and.Coürt-fee; which: -Therefore Ma. Gun'was entitled to. enforce . 
the* Triál-Jiidge stated was.apparently-paid*'the implied .covenant- that: Isa ‘Gale..And « 
for the purposes to recover-their shares -Diba were entitled to.sell: the entire'owner:" 
and that the ‘other-defendants~ had;-in fact; "ship of the whole of the -mortgaged -pro 
agreed .to such ,payment.. The:Triàl-Jüdge.-perty; and'whenithe partitiofr suit:disclosed-" 
disbelieved. Matng-Chit'Pe,the defendant's- the absence.of .Suüch.'power and. Ma Gun. 
agent,. who denied :that division. ~On these-—^was-deprived of a three-fourths share, :Ma :^ 
findings-the Trial Judge passed a decree for -Gun-:had. -at right-to-‘sue-Lui-Gale on A 
Rs.:572-5:8 against the five':deféndants with "breach of such. covenant,.and.to elaim a 
costs in-proportion- ^: . ED refund of thé money paid :under themis- -> 
On^appeal'the . District Judge’: reversed: --tfake,-.Lu Gale- must have-been»well-aware "*. 
this: decreecand. dismisséd- the ‘suit’ with thatthe largerprice twas being given" for: 
costs in: both 'Coürts, holding that:im auc-: the ^property:on the “basis ‘that ‘the entire ^ 
tion-sales there-is' no warranty of title ‘and -—ówneiship theréin was. being sold .and the. - 
he cited: the "decision “of Sam-Baw-Ri v. fact that. Lu--Gale-divided:the balance re-:: 
Tun Pru'(1) in sùpport'of this proposition: -ceived from: such sale also-tenda:to-indieate «:. 
He in effect-held that Lu: Gale: had some that he was acting throughout “witli-.the «i 
saleable “interest: and~that,-thereforé; the--consent of the..co-heirs; -and-that ‘the ~ fact’: 
money could not be‘recovered. The decision ---that the interest of.the ‘other. co-heirs: wag : 
is not-applicable to-a‘sale- under d mortgage- : not sold was owing: to a technical failure 
decree; - MEE M , of Eu Gale~to get them to execute the ' 
The. present appealis against that de- * “mortgage- for'a loan which-they?*had'pre-*^ 
ceision:- On’ the. facts `I- may: 'say-at once’ sumably authorised: -t EH 
that I. accept “the "findings - of ‘the: Trial : '^ In any ‘case-it- isicleat’on the facté~'that ^" 
Court. - The facts: as found had been ‘de-i the «co-heirs having .takén “their -shaies' of > 
posed: to by ‘two ‘witnesses--and::I:-sée*-no “the $ale-:price«of- ‘the landè gold~on the’! 
reason for. not accepting their evidence+~pasis- that ‘the’ “entire ownership "was 
as the ‘truth.: I attach-no feree'-to ‘the - sold." thei “repudiatd'that! basis:and-obtaini2 
denial of.the . defendant's agent and I draw ~pack.- three-quarters: Of the landy- It i8 " 
the strongest inference as -to the. truth: of.. obvious that/^they cannot: have’ both» the 3^ 
such facts because the other defendants: did ‘:"three-quarters‘sharéin the ‘land#and-+the’ 7 
not give-evidence denying such factsa < price--which*was -paid-for the wholeof the " 
'Thé*-distinetion, “between « the "anterest dé land and, therefore, they must refund: the yf 
which” an -auction:purchaser takes-when he. -8um-whieh-they obtained: fromthe: Sale of < 
buys the‘property. on «a: sale effectéd‘under}-the lanis. < | MES 
a mortgage: decree “and: when; »the.sale-is..:^ Foy these reasons-I set. -aside-:tlie/ decree v 
merely one in éxeeution!of a-“money-decrée:! of tlie: District ‘Court-and-restoré-the deérée ’ 
is pointed: out: in- the base of -Mag&nlal:v:: f ‘the! ‘Sub: Divisional Cow “with: cost5 
Shakia' Girdhar~(2), where.varioussauthori-;? throughout. =t: 
ties ‘are-cited:: In the*ease ofa sale under: 
a mortgape.decree: the'purchaser -Acquires riS- y gp: . Decree -set aside tte 
the interest of both#heiinortgagor<and a: : 
mortgagee;? whilst-‘in :the: ¢asesof. at‘sale.~ 
in execution of &  money-deorée, ‘the: pup 37. 
chaser -obtains-: only: ithe-sintérésttvof thet: 
sequently MaGun-on: heriauetión:spurehases. — 
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ALLAHABAD HIGH’ COURT. l E 


.ORIMINAL APPEAL No, 450 oF 1994. 
. dgune95,1924. . f 
Present:—Sir Cecil Henry Walsh, Kr., 
Acting Chief Justice, and Mr. J. ustice Ryves. 
: -EMPEROR—Proszovror 
versus 


MUKHTARA—<Accuszp, 


` Penal Code (Act XLV of 1860), s. 215— Receiving 
^ gratification to restore stolen; pr operty —Accused sus- 


pected of actual theft—Conviction, whether legal. . 
The accused promised, to return a stolen bullock, 
on payment of Rs, 30. He received the money and’ 
3 days later produced the bullock: - 
Held, that the accused must have known who the 


actual thieves: were and as he took no steps to bring’ ~ 


them to justice, he was guilty of an, offence under 
s. 215, Penal Code. [p. 225; col. 2.] 

Queen: Empress v Muhammad Ali, 23 A. 81; A. Wes N. 
(1900) 205, eeu tes and -not followed. 

Per Walsh, A. C. J.—]It'cannot be a defence to the 
charge of. accepting- money for returning stolen pro- 
perty, that the person who takes the money is himself 
the thief. [p. 226, col. 1. 


Oriminal appeal from an order of the 


First Additional Sessions. Judge, Saharan- 
pur, dated the 10th Mareh 1984, 


The Government Advocate, js thie: 
Crown. ` 
Mr. "8. P. Sinha, tor the Accused, 
JUDGMENT. 


Ryves, J.—Tlis is an appeal by the’ 
Local Government from an order of 
acquittal passed by the learned First, Addi- 
tional “Sessions Judge. of ‘Saharanpur. 
Mukhtara a jat'was convicted bya Magis: 
trate. of the First Class under s, 215 of thé 
Indian Penal Code, and sentenced to one 
years rigorous: imprisonment. It appears 
that.on the 6th of December 1923; two 
bulloeks, out’ of a number. which had been 
sent. by Narpat’to graze in' the jungle, 
failed to return. Later on the same night 
one . of these’ bullocks returned with 


a broken. rope tied round its neck. The 


. other one did not return. It was. suspected 
"that both the bullocks had: been stolén. 
A- panchayat, was, held, and Mukhtara was 
certainly suspected: of 'being; if not the 
thief, at any rate, cognizant of who thé- 
thieves were. He. promised to recover the 
bullock on payment of Rs. 30. He receivéd 
the money, : and ‘three days. afterwards 
produced the bullock. On the 9th of 
December Narpat made a repórt of thé 
circumstance at thé Police Station; and he 
' gaid significantly that he had'come to make 
a- report becausé “the people - had. made 
it their business.” © Mukhtara’s-défence was 


a total denial ‘of: everything, He said. ihe 


19 . 
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' whole of ane ' prosécution evidence was 


false from’ beginning to end. The Trying 


.. Magistrate found that there was reliable 


évidence on which he could hold that the 
bullock had been stolen. He foynd it 
proved that Mukhtara received the Ra. 30 
‘on the understanding that he would bring 
back the bullock. He found that Mukh- 
.tara must have known who the actual 
thievés were, and that he took no effort to 
get them ‘apprehended. The fact that he 
was able to get hold of the bullock and 
“bring it back shows that he knew where. 
the bullock could be found. The inference 
is irresistible that he knew who the thieves 
were. There is a considerable amount of 
suspicion (to ‘say the least of it) that 
Mukhtara himself was the thief or one, 
of the thieves. But the Magistrate did 
not take that point into consideration, 
holding that according to the case of 
Queen-Empress v. Muhammad Ali (1) the 
Dr himself could not be convicted under 

1 

On appeal, the learned Additional Judge 
'found that there was no evidence on the 
record to. show that theft had been come 
mitted'.in respect of these bullocks, and 
held that it was possible that Mukhtara 
took the money not knowing where the 
bullock was to be found, and after due 
search was lucky enough to find the miss- 
ing animal In our opinion the learned 
Judge is not correct in saying that there 
is no evidence to show, that theft was 
‘committed. We agree with the Trial 
Court that the theft of the bullock is 
proved, We agree with him that Mukhtara 
took Rs. 30 in order to bring back the 
bullock which he knew was stolen, and 
that he obviously took no steps to ‘bring 
the thieves. to justice. -He was- e tightly 
eonviéted under s. 215. ` We doubt ^whether 
the casé‘ reported as Queen-Empress v. 
: Muhammad Ali (1) was rightly decided. 
‘We allow. the appeal, set aside the order 
of acquittal, and restore the order of the 
Trial Court. Any term of” imprisonment 
which Mukhtara has already served, will 
be deducted fromthe one year's imprison- 
ment which-he has been awarded. 
. Walsh, .Actg. C.J.—lagree. Ithink 
the. “inference is irresistible that the 
"pullócks "were stolen’ and that the thief 
was -the: present accused. Mr. Sinha has 
gaid everything. that can be said for. chim, 


.:29/A/ 81; A. We NG (1900) 205; ` 
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which is not much. I agree as to the 
decision in Queen-Empress v. Muhammad 
AU(1) I im definitely of opinion that it 
is not good law and ought not to be follow- 
éd. The learned Judge who decided it 
was, probably. embarrassed by the fact that 
there had been a conviction against the 
thief for both offences. But what he 
appears to ‘have overlooked is this. 
the ordinary case of a man against whom 
suspicion is strongly entertained, as in 
this case. The complainant may be in 
doubt:as to’ whether. he is the guilty 
- person, or whether he is not, but he does 
not mind, so long as the person he sus- 
pects agrees to return the animal for a 
consideration. Can it be seriously suggest- 
ed that when the: charge under s, 215 
comes into ‘Court, and the complainant 
. confines his allegation as regards the theft 
to mere suspicion, the accused can be 
heard to say; “the complainant is wrong 
to confine his allegation to meré suspi- 
cion. I am the thief. I have always been 
in a position to confess the theft and, if 
it suited my purpose, to provide the com- 
plainant with means for proving my guilt. 
But the High ‘Court has decided that 
this section does not apply to the thief, 
and I being the thief it does not apply 


to me, and. I am entitled to an acquittal.’ 


It seems to me that this is a reductio 
ad absurdum of that. decision. It cannot 
Þe a defence to the charge of accepting 
money for returning stolen property, that 


the person who takes the money is himself- 


the thief. 


, K. 8. D. Appeal allowed. 


t —! 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FoR Revision No. 217 
ct » . or 1924. - 

| September 18,' 1924, * 

Present :— Mr. Justice Marten and 
"Mr. Justice Fawcett. 
“NARAYAN ANANT DESAI—Accoggp 
'  — PETITIONER 
versus 


 EMPEROR-——Orrosrrz PARTY. 


Factories Act (XII of 1911), ss. 18 (2), 41 (g)—“Serve 


on -the, manager an order in writing,” meaning. of— 
‘Order of Inspector, failure to comply with—Prosecu- 
- bn of Manager—Condition precedent, ' . : 
The words “serve on-the manager an order in writ- 
: ing”.in s..18 (2): of the Factories Act mean that 
such an order as.is referred toin Form O should be 
‘served definitely gh thé manager uf the factory amd 
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Take. 


- [85 I. C. 1925] 


that it should specify exactly what measures the 
manager is to take in order to remove the danger. 
[p. 228, col. 1] 5 i 

Section 18 (2), Factories Act, contemplates that the 
Inspector is to make up his mind definitely what. 
is the order which he requires to be carried cut 
under the Act, and for breach of which he will pro- 
secute the factory owner or manager under the Act, 
and that equally definite notice is to be given tothe 
latter. |ibid.] = 3 

The mere fact that the manager was aware of wkat 
the Inspector wanted him to do is not a sufficient 
ibi] Lance with the specifie requirements of the Act. 
ibid. . 

A manager ofa factory cannot, therefore, be prcee- 
cuted unders. 41 (g) of the Factories Act unless the 
condition precedent mentioned therein is complied 
with, that isto say, that the requisite notice has been 
served on the manager of the factory. [p. 229, col. 1.] 


' Criminal Revision against the conviction 
and sentence passed by the Acting Fourth 


‘Presidency Magistrate, Bombay. 


Mr. A. G. Desai, for the Accused. à 
Mr. S. S. Patkar, Government Pleader, for 
the Crown. ` 


JUDGMENT. 


Marten, J.—In this case it is now 
common ground that the accused is charged 
and convicted solely under ss. 41 (g) and 
18 (2) of the Indian Factories Act, 1911. 
Section 41 (g) provides for the case where 
any order of an Inspector (inter alia) under 
s. 18 is not complied with. Then s. 18 (2) 


8: 
. “If in any factory there is any other 
part of the machinery or mill—gearing 
which may, in the opinion of the Inspectcr, 
be dangerous, if left unfenced, the In- 
spector may serve on the manager of the 
factory an order in writing, specifying 
the measures which he considers necessary. 
for fencing such part in order to-remove 
the danger, and requiring him to carry 
them out before a specified date.” . 

Why 1 lay stress on the particular sec- 
tions .under which ihe accused. is now 
charged and convicted is, that the original 
application of February 27, 1924, -by the 
Inspector of Factories, asked for a summons 


. under s. 41 (f) for breacli of s. 18 (3) of 


the Act. Then the summons that was 
actually served on, the respondent, and 
which we have seen, is under s. (41) (f) 
for breach of s. 18 (2. The summons 
was clearly wrong because s. 41 (7) does 
not apply to sub-s. (2) of s. I8at all. f 

‘Then as regards the original applicaticn 
made by the Inspector of Factories, s. 18-18) 
applies, to a different, malter altogether, 


viz, that "allfencing must be constantly 
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maintained." 
-not that the fencing was not maintained, 
-but that it was not put up at all. 
that also was ‘a mistake. Similarly to 
avoid any misunderstanding, I wish to 
make it perfectly clear that the chargé 
is‘not under s. 18 (1) (c) which provides 
that "Every part of the machinery and 
electrical fittings including live wires 
and switches which the Local Govern- 
ment may by rule’ require to be kept 
fenced shall be securely fenced.” It is 
admitted by the Government Pleader that 
that sub-section does not apply here. ; 
"Phat being so, we are-left with s. 18 
(2. and the short point for our decision 
is this: Did the Inspector serve'on the 
manager of the-faetory an order in writ- 
ing specifying the measures for proteetion 


which the manager of the factory was’ to 


carry out? Now the actual “document 
relied on, by the prosecution as being 
such, an order is a note made by the 
Inspector of Faetories, Mr. Johnstone, on 
July 30, 1923, in what is. called the 
"Inspection Book" which has to be kept 
under the rules. It runs: "Visited. The 
manager has agreed to visit the Wolver-. 
hampton Works and to see the press 
guards in. operation. Similar guards or 
guards automatic in operation "which will 
prevent an accident similar to the one 
to Ram Singh to be fitted within five 
months.” ` 

I should explain that the Wolverhampton 
. Works here have nothing whatever to do - 
with any works at Wolverhampton in 
Eaglaüd, but are some local works of that 
mame in Bombay. Similarly the accident 
to Ram Singh was an accident in this 
factory of. the accused which had happened 
prior to the visit of the Inspector. 

I should. also have explained at the 
outset that this factory is a metal stamp- 
ing press, and though there is no express 
evidence on he point, ‘the Government 


Pleader has explained to us that the. 


machinery i in question consists of a vertical 
rod going up and down into a cup which 
is fed by the workman with the object of - 


stamping the article as.the rod goes up - 


and down. Consequently ifthe workman 


makes a mistake and does not withdraw his: 


hand in time, it may be crushed. The auto- 
matic guards referred to by the Inspector 


:, were intended to bé of such a nature ihat 


they would prevent such an accident 
happening to the workman. Nothing turns 
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on that,-and I only mention it to show 
what were the surrounding circumstances. 

Now under the Act there are some other 
material ‘sections. Section 37 provides for 
‘Rules being made by Government? Then 
if one turns to the Rules framed under 
the Act, viz., the Factories Amended Rules, 
Bombay, 1923, it will be found that under 
T. 4 the manager has to maintain an 
inspection. book. Under r. 5 the Inspec- 
tor at each inspection has to satisfy 
himself of certain things. Then after the 
“first sentence in sub-r. (c) there is the 
following provision, viz, "A note of all 
defects or illegalities discovered together 
with orders for their remedy or removal 
passed by him under the Act or these 
Rules shall then be prepared in triplicate. 
One copy shall be entered in the inspec- 
tion book. In confirmation of such orders 
the Inspector shall subsequently send to 
the occupier or manager a note of all 
defects and illegalities discovered in 
Form O and a copy of the said list shall 
be sent, at the same time, to the District 
Magistrate concerned, and to the authority 
to whom the Inspector i is subordinate." 

Then if one turns to Form O one finds 
that it is a formal notiee which runs as 
‘follows; "Upon a recent inspection of 
Your factory it was found, to the extent 
indicated below, that certain provisions 
of the above Act and Rules were not 
being carried out. I; therefore, request 
-that the necessary steps be taken at once 
to comply with the law.” 

Then there is one other section which 
I should refer to, viz, s. 50, as to the 
right of appeal. It enacts that “any person 
on whom an order under...s. 18 has been 
served may, within fourteen days from the 
date of service of the order, appea? against 
such order to the Local Government or 
to such authority a8 it may appéint in this 
behalf, who may confirm, modify or reversa 
any such order." 

Then sub-s. (3) provides that in the case 
of such an appeal, the appellate authority 
may, and if so requested. by the ap- 
pellant shall, hear the appeal with the 
aid of two assessors. So that section as 
to appeals lays -stress on the date of the 
service of the order. * 

Now the service of an order’ or notice 
is a well-understood expression in our law 
Courts, and we have numerous provisions 
in the Procedure Code for the service of 
‘notices or orders. They “are -intended te 
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make it certain thab à particular process 


. or an order of the Court is brought to’ 


the specifio notice of the individual 


affected. . Accordingly a mere knowledge 


that proceedings may be instituted or some- 
thing of that sort; is not sufficient to take the 
place: of the imperative.directions in our 
Code.as to service on the actual individual. 
To fake one instance. One knows that in 
clvil proceedings for contempt of Court 
one of the essential points is that the 
initial process for committal or attach- 


ment should be served personally on the' 


respondents. : The same applies with equal 
force to anything in the nature of criminal 
or penal proceedings, AG 


Here in my opinion the fair meaning of 
the words in s. 18 (2) “serve on the manager 
an ordef in writing” is that such an order 
as‘is referred to in Form O should beserved 
definitély on the manager of the factory : 
and “that it should specify exactly what 
ineasurés the manager is to take in order 
to remove the danger. Then if the mana- 
ger disobeys that order, he does so at his 
peril He also knows that he hasa certain 
limited time within whiclito appeal if he 
objects to the order. Buta mere note of 
a Visitlike the one here which begins by 
saying.that the manager has agreed to visit 
cértain^works, can hardly be said to be an 
order, ‘at àny rate not the first: part of it. 
And one can well understand that if every 
thing that the Inspector chooses io write 
in an inspection -book is necessarily to be 
taken as an order against which the fac- 
tory owner must appeal within fourteen 
days. to the Local Government, then a 
considerable ‘amount of trouble and con- 
fusion may be caused. I think s, 18 (2) 
contemplates that the Inspector is to make 
‘up his mind’ definitely what is the order 
which he requires to be ‘carried out under 
this Act, fnd ‘for breach of which he will 
prosecute the factory owner or manager 
under the Act, and that equally definite 
notice is to be given to the latter, - 


. In my opinion there was no service of 
any order in writing by the ‘Inspector in 
the present case within the meaning of s. 
18(2. Merely writing that note in that 
book was nót contemplated by the Act as 
sufficient. And I think the mere fact that 
the manager was aware of what the In- 
Spector wanted him to do is not, in mv 
‘opinion, a sufficient compliance with the 
specific requirements of this penal Act, 
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It is not suggested that there was any ` 
service by registered post under r. 69. 

'I may add that no explanation has been: 
given to us why’ originally the Inspector 
charged the accused ündera different sec- 
tion; and not'unders.:18 (2)atall It is 
said this was a mistake, but it was à 
curious mistake for the authorities to make 
in launching criminal proceedings or semi- 
criminal proceedings against the accused, 
if they really thought that any such orders 
in writing had been made and served on 
the manager. l 

Accordingly in my opinion the decision 
of the learned Magistrate 'was wrong, and I 
would accordingly set aside the conviction 
and sentence and direct the fine, if paid, to 
be refunded. > | 

“I wish to add this. I am fully alive to 
the great importance of Factory Acts being 
properly enforced for “the protection of. 
workmen, and I have no doubt that in 
India itis particularly necessary that their 
beneficial provisions should be carriéd out. 
On the other hand one mustalso bear in 
mind that the employers’ position has to 
be considered too. ‘It may be that with- 


.out any negligence on their part defects 


will.exist in their factories, but if they are 
to be proceeded against in a Criminal Court 
for alleged negligence, then it would seem 
only fair that the matter should be clearly 
brought home to them. That I have no 
doubt is the reason why the Legislature has 
distinctly specified what the Inspector has 
to do under s. 18 (2) and also under r. 5 (c) 
and Form O. Whether the particular accus- 
ed in the present case was negligent or 
not does not concern this question of 
general priuciple-on the construction of 
the Act. : TNAM 

lam glad to add the accused’s Counsel 
has been able to tell us that our decision 
in no way affects the order of compensation 
which was passed by the learned Magistrate - 
viz., Rs. 200. -His client, he Says, will pay 
double that amount to the injured work- 
man. His reason for appealing to us has 
notbeen to evade payment of any fair com- 
pensation, but to avoid a.conviction, under 
the Indian Factories Act.  ' | f 

Fawcett, J.—It may be noticed that in 
every case of an order of an Inspector that 


-is covered by cl. (g) of s. 41, the section 


authorising the order requires the Inspec- 
torto serve on the manager of the factory - 
a nolice of his requisitións. The same 
condition is also laid down in s 8A, which 


[85 I. C, 1925]. 
is not a section “specified in. ek (g) of 
s. 41.. This ^cl. (g). as printed in the 
compilation handed .to us, 
s, 19B, but that is 
which - has been corrected by Act XI of 


wo. 


The Legislature obviously lays stress on: 


this servicé of a notice, and there cannot, 
in my opinion, be a punishable, breach of 
an orderunderany of these particular sec- 
tions unless the condition precedent men- 
tioned in those sections is complied with, 
that is to say, that the requisite notice hag 
. been served on the manager ‘of the factory. 
That isin accordance with the ordinary rule 
of construing penal Statutes. 


In regard | to what is ordinarily contem- ' 


plated by the service of a noticé, I may 
refer to the. provisions of the Indian Income 
Tax Act, 1886. That is an Act which allowed 
the Collector to. serve notices on certain 
persons. For instance, ss. 12 and 13. say 
that the Collector shall cause à notice to 


be served on either the company or the per- - 


son concerned, and provision is madé that 


in case of such person failing to comply | 4 


with the provisions of those sections, he can 
be punished under s. 34, But the Aot 
contains a section, viz., s. 46, as to service of 
. notices, and the main provision is s. 46 (1): 
* A noticé under this Act may be served on 
the person therein named either by a pre- 
paid letter addressed to the person and 
‘registered under Part LI of the Indian 
Post Office Act, 1866, or by the delivery 
^or tender to him ofa copy of the notice." 
"Then follow certain provisions in regard 
to presumption of posting, etc, which I 
' need not specify.: 

Then in the. General Clauses Act 1897 we 
have-s, 27 which is a section dealing with 
the manner of service by post. Itprovides 


that if you properly address, prepay aud. 
post.a noti¢e- by registered post, then the. 


presumption is that service has been effected. 
Consequently in later Acts, for instance, 
the Indian Income: Tax Act VII of 1918, 


“the provision.in s. 46 as to-service of notices: 


: merely required that. “a notice or requisi- 
tion under this Act may be served on the 
person therein named either by post or by 
the delivery or tender to him of a copy of 


the notice or,requisition in the männer ` 


provided by the C. Poe C., 1908, for the 
- service of summons.’ 

A similar provision will be found in s. 63 
“of the last Income Tax Act of 1922. So 
- that itis obvious that there isa, recognised 
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mentions. 
a mistake for s. 19A . 
. The Act itself also in, ss. 41 and 53 shows 
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degree of formality in regard to service of 


notices, and this is clearly Perce’. for by 
the ` Rules, especially r. 5 (c), r- 69 and 
Form O of the forms Aea to the Rules. 


the necessity for care as to proper service of 
a notice. . 

I think, therefore, that the. conviction of 
the’ petitioner under cl. (b) of s. 41 of the 
Indian Factories Act, 1911 cannot be sus- 
tained, and I concur in the order proposed 
py my learned brother. 


K. S. D. . Rule made absolute, 


RANGOON HIGH COURT. 
ORIMINAL ÁPPEAL No. 1170 or 1921. 
m October 7, 1924, 
Present: —Mr. J ustice Godfrey. 
| L. W. NASSE—APPELLANT 
i versus 
EMPEROR-— RESPONDENT. 
Presidency Towns Insolvency Act (III of 1909), s. 
102—Obtaining credit by trick—Debtor undischarged 
insolvent—O ffence. 

Obtaining credit by a trick is within the purview 
of s. 102. of the Presidency Towns Insolvency Act, 
when the fact of the person Obtaining it being an 
undischarged insolvent is not disclosed. [p. 230, col, 
2. 


Criminal appeal from an order of the 
Sub-Divisional Magistrate, Rangoon, in 
ey Trial No. 580 of 1924. 
~ Mr. F. C. Brown, for the Appellant. 

JUDGMENT. The appellant in this 
case has been convicted by the Western 
Sub-Divisonal Magistrate, Rangoon, of an 
offence under s. 102 of the Presidency Towns 
Insolvency Aet, and sentenced to a term of 
two months’ rigorous imprisonment and he 
appeals to this "Court against the same. 

He was charged upon the complaint of 
Messrs. Oppenheimer: and Company, who, 
it appears; had, on theIst August, 1924, re- 
ceived a telephone message purporting to 
come from a client of theirs of the name of 
J. L. Nasse, an uncle of the appellant, to the 
effect that Messrs. Oppenheimer and Com- 
pany might safely supply cement on credit 
to the appellant. Shortly after this the ap- 
pellant himself came to their office and said 
he had come in connection with the tele- 


. phone message about cement, and he asked 


for 100 casks rand agreed to pay for thém at 


230. 


the rate of Rs. 12 per cask on the 12th 
August. ` : 
Messrs, Oppenheimer and Company gave 
“hima delivery orderand he took delivery 
of 60 casks at. Rs. 12 a cask.' Next morning, 
however, they learnf that the appellant had 
.sold the 60 casks at the rate of Re. 1 less 
than the rate at which they had sold to him. 
They spoke to J.L. Nasse on the subject 
and he denied all knowledge of the tele- 
phone message. They aecordingly stopped 
' delivery of the balance of 40 casks cement 
and on learning that the appellant was an 
- undischarged insolvent—a fact which he 
. had not disclosed to them—they filed their 
complaint. 


Section 102 of the Insolvency Act provides’ 


that an undischarged insolvent obtaining 
credit to the extent of Rs, 50 or upwards 
from any person without informing. such 
person that, he is an undischarged insolvent 
‘shall, on conviction by a Magistrate, be 
punishable with imprisonment fora term 
which may extend to six months,^or with 
fine, or with both, . 

From the evidence adduced, it is per- 
fectly clear that the appellant has been 
gulity of the offence charged. His defence 
was that his uncle had telephoned to Messrs, 
Oppenheimer and Company and that they 
were really giving credit to his uncle and 
notto him. His uncle, however, entirely 
repudiates the sending of any telephone 

.message and there appears to be no good 
reason for not believing him, 

The Director of Messrs: Oppenheimer and 
Company who received the telephone mess- 
age only knows J.L, Nasse very slightly 
and not sufficiently well to be able to recog- 
nise his voice on the telephone, and he did 
not know the appellant before at all The 
appellagt relies on a letter he wroteto his 
uncle on-the 7th August, which his uncle 
produced in the witness-box when asked for 
it. That letter appeals to the uncle-for help 
on the ground that things are going wrong 

‘with the appellant with regard to the 
cement he had obtained from Messrs, Op- 
penheimer and Company, and that they 
were threatening to file a complaint and 
the asks his uncle to see Messrs. Oppenhei- 
mer and Company and to ask them to wait 
for payment and not to take any aotion. 
He proceeds: "Now I will tell you what 
really happened. The man I gave the 
cement to is a Baboo I am doing work for in 
Sandwith Road Well, he wanted 
some cement and gave me Rs, 600 for 


ett t n n 
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it. I straightaway went to Clark of the 
Plumbing Company and paid him the money 
I an due (sic) him as he is now taking up my 
case for arbitration. Well I took 60 casks 
from Messrs. Oppenheimer, gave it to the 
Baboo signing for it as sold tohim ... I 
really had the honest intention of paying the 
firm something on Tuesday, but unfortun- 
ately things turned out otherwise ‘and what 
made matters worse was when you denied 
all knowledgs of what happened ....... P . 

It is contended that these last words . 
indicate that the uncle knew all about it 
inasmuch as he had himself sent the 
telephone message; but itis obvious that 
such a construction conflicts with what is 
previously stated in the letter and the need 
for telling his uncle what “really hap- 
pened,” The appellant alleges that he had 
written another letter to his uncle asking 
him to telephone and he complains that he 
has not been allowed to call witnesses to 
prove that he had so written. It does not 
appear to me that there is any real substance 
in tLis complaint, because the uncle does 
not appear to have been cross-examined 
with regard to any other letter, and, even 
if he had been and had denied it, the fact 
that the appellant’s proving that he had 
written to the uncle asking him to tele- 
phone, does not, in the face of the uncle's 
evidence, prove that the uncle did, in fact, 
send a telephone message as the appellant 
alleges. So that itcan make no material: 
difference to the case agdinst the appel- 
lant whether such evidence is adduced 
or not. i 

It is further contended that the offence is 
not committed unless Meéssrs. Oppenhei- 


- mer and Company in fact gave credit to the 


appellant and it is argued that the - evi- 
dence shows that they really gave credit to 
the uncle. It is clear, however; from the 
acknowledgment put in by the appellant in 
this Court that Messrs. .Oppenheimer and 
Company were looking to him for payment 
andnot to his uncls—in the first instance 
“at all events, And their case is that ihe 
message was that they could safely give 
credit to the appellant. Moreover, T take it 
that obtaining credit by atrick would equal- 
ly be within the purview of the section, the 
fact of the person obtaining it being an un- 
_discharged insolvent being undisclosed 
~ It is finally contended that the sentence 
of two months’ rigorous imprisonment with- 
“out the option of a fine is unnecessarily 
Severe and Iam asked to alter it to one of fine 


à 
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as being moreappropriate. ‘I have cónsider- 


ps 


ed this question, and I think that, having. 


regard to all the circumstances, this is not 
“a ease in which [oan properly interfere. 
The appellant first of all impersonated his 
unele on the telephone, then obtained goods 
by falsely "representing that he had come 
in connection with his uncle’s telephone 
about cement, aad then obtained money by 
selling at a lower rate the cement which he 


had obtained on credit and for which he - 


has not yet paid in full. ^ . . 
The appeal is dismissed. The bail bond 


will be cancelled and the appellant re--- 


arrested and committed to jail to:serve the 
remainder of his term, MES 
K. 8. D. Appeal dismissed. 


— 


CALCUTTA HIGH COURT. 
. DzarH Rererence No. 8 or 1094 AND 
ORIMINAL APPEALS Nos, 341 AND 400 oF © 
i . 1924. is 4 
August 1, 1924, 


Present:—Justice Sir Hugh Walmsley, Kr., 


and Mr. Justice Mukerji. 
_ALIMUDDIN NASKAR AND OTHERS— 
APPELLANTS E 
t: versus 
EMPEROR- RESPONDENT. 

Criminal Procedure Code (Act V of .1898), ss. 238, 
285, 289—Penal Code (Act XLV of 1860), s. 114— 
Charges of murder, arson und Mr oint trial 
of several’ accused—Prejudice-to accused—Hmbarrass- 
ment to Jury—Re-trial. 


-~ The accused were charged at- oae trial with the. 
offences of conspiracy to murder, murder and arson, in ` 
that they were alleged to have set fire tò a house, barred , 
the doors, burnt most of the inmates and killed such ' 


as tried to escape. It appeared ‘that there was really. 
no foundation for tha charges of, murder and argon As 
ragards most of the accused according to the facts 


alleged by the prosecution. The Jury, however, found’ 


all the accused guilty on all the charges: ; 
Held, that since a. multitude of charges not having 
any proper foundation and-obscuring the case which, 


the accused had to meet were put forward, the accused . 


were prejudiced ir*their defence and the Jury misled 
and eonfused, and that, therefore, the accused should 


-be retried. [p. 236, col.1.] . Tx 
Per Walmsley, J.—The, charges should be framed 


in such a way as to render it beyond doubt. that’ 


thare, was neither prejudice to the accused nor 
embarrassment to tha Jury. [p. 233, col. 1.) 
Per Mukerji,.J.—The provisions of s. 233 óf the 
- Or. P. ©., are mandatory. [p. 231, col. 2; p. 235, col. 1.] 
Ths provisions of ss. 235 and 239, Or. P. C., are 
merely enabling ones and if-there is a risk of em- 
parracsing the defence by a-joinder of charges such 
joinder shculd nct be rcscrted to. [p. 235, col. 1.] 
- Where a conspirator is present at the commission 
- "of the offence, he may, under the provisions of s. 114, 
' Penal Code; be deemed to have committed 
the offence, but if that is the way in which the 


accused are all to be made responsible for the offences, . 


ie 
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5 they should -be specifically charged with such offences 
as read with the provisions of s. 114, Penal Code. 


[p..235, col. 2.] ' . 
.Abdul Salim v. Emperor, 69 Ind. Cas. 144; 49 C. 


573; 35 C. L. J. 279; 26 O. W: N. 680; (1922). A. I. R. 
^(0,) 107; 23 Or. L. J. 657 and Subrahmanya Ayyar v. 
King-Emperor, 25 M. 61; 231. A. 257; 1I. M. L. J. 283; 
3 Bom. L. R. 510; 5 0. W. N. 836; 2 Weir 2/1; 8 Sar. 
P. J..160 (P. O.), xeferred to. a. 

Reference under section 374, Cr. P. C., 
made by the Sessions Judge, 24-Pargannas, 
‘dated the 17th June 1924. 

"Babu Bir Bhusan Dutt, for the Accused, 

in Reference No. 8 and Appeal No. 341. 
Mr. B. M. Sen and M, Syed Nasim Ali, for 
the Crown. . ' : 
Babus Bir Bhusan Dutt and Sekhar 
"Kumar Bose, for the Appellant, in Appeal 
No. 400. AN ' l . 
- "Mr. B. M. Sen, for the Crown. 


j JUDGMENT. i : 

Walmsley, J.—There are two appeals 
before us and a Reference under s. 374, Cr. 
P.C. The circumstances are as follows. 
It is said that the accused had a quarrel 
with the family of one Momrez and that 
one night they went to his house and set 
fire to the hut in which Momrez and his 
two, wives and some children were sleep- 
ing: the inmates of this hut were not 
allowed to-escape and they were all burned 
to death. In other huts Intaz and Bibijan 
were sleeping and they were also killed, 

' The ^ Committing. Magistrate framed 
charges under s. 120B read with s. 302, 
Indian Penal Code and under s. 302, Indian 
Penal Code and s. 436, Indian Penal Code. 
The learned Judge made changes in the 
éharge under s. 120B read with s. 302, Indian 
Penal Code. The Jury was unanimous in 
finding all. the accused guilty on all the 
charges. The J udge agréed with the 
verdict and sentenced two of the men to 
death, and the others to transportation for 
life. -Hence the two appeals and the Refer- 
ence. Objection is taken on behalf of the 
‘appellants that the Arial was vitiated by 
the charges. It is said . that there has 
been mis-joinder of charges and also of 
persons. he le 

as must be conceded that a crime of 
such a whole-sale nature presents consider- 

difficulty. 2M 
apto charges dei the Committing 
istrate were as Toilows: — 

acu That you, hetween December, 1923 
and {th January 1924 at Daria P. 8. Cann- 
ing did agree with one another and with 
‘other persons unknown to do and cause to 
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be, done an illegal act, to wit, commission 
of: thé offence of murder ot Momrez Baddy 
‘and other members of his family by setting 
‘fire to “his huts. and by means of guns, 
daggers, spears and other deadly weapons 
and. in pursuance ofthe said conspiracy 
caused: the death .of Momrez Baddy, his 
two wives Chandra Bibi and  Dasi Bibi, 
his sons Intaz, Safed Ali, Jabed Ali, 
Yunus. and his grandson Jead Ali and 
mother 
mitted, an offence punishable under s. 
120B/302 of the Indian Penal Code, and 
within thé cognizance of the Court of Ses- 
- pions.” And I hereby direct that you be 
triéd by the said Court on the said charge.” 
If this charge the conspiracy to commit and 
the actual commission, with the names of 
the persons killed, are mentioried.. » 

(2) Of murder unders, 302, Indian Penal 
Oode. In this one. charge the names of 
thé. seven: inmates of Momrez' hut are men- 
tioned, f | 

(3) Of murder under s. 302, Indian Penal 
Code, in regard to.the killing of Intaz. | 

(4) Of murder under s: 302, Indian Penal 
Code, in regard to the killing of Bibijan. 

- (5) Of arson under s. 436 in pursuance 
of,the conspiracy in. the first charge in 
régpect of the hut occupied by Momrez. 

‘These five charges were drawn up against 
all:the accused. no? . 

«Phe charge under ss, 120B aud 302, Indian 
Penal Code, drawn by the learned Judge 
differs from that drawn by the Magistrate 
in, two respects, namely, that it refers to 
-the date of the occurrence only, and that it 
mentions 
and not the commission. < 

:I& is merely a technical defect that the 
seven .iemates of Momrez's hut are all 
named in one charge of murder, instead of 
a separateecharge of murder being drawn 
in regard to each. To that f attach no 
importance. It is more serious that all 
the accused are chárged. in regard. to 
the kiling of Intàz and in regard to the 
kiling of Bibijan, forthose deaths were 
-caused by particular members of the attack- 
ing party, and it is possible that they lay 
outside the common intention, at any rate, 
that the killing of Bibijan did so. 

‘No objection, however, was taken at the 
trial to the charges as framed, and it ap- 
péars to me that they gave the accused 
full information, of what they were said to 
have done. | wt $ 
The” learned Judge, however,-in- his 


> 
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only the conspiracy to commit- 
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address to the Jury seems -to have added 
difficulties, He says “that the first charge 
of conspiracy does not seem to be import- 
ant in view of the main charge of murder." 
Again he says “since the murder was ac- 
complished the charge of conspiracy is of 
no importance." He did, however, con- 
tinue: “If you find that the accused agreed 
to with one another to kil Momrez and 
the other members of his family then you 
can find them guilty under s. 120B." With 
regard to the killing of Intaz hè said that 
it was for the Jury to decide whether any 
one but Bilait Ali should be held guilty, 
and with reference to Bibijan he said that 
the murder may not have been in the 
programme, adding. “ Forihat Alimuddin 
himself alone is responsible." Then he’ 
went on: “Against all the accused it is the 
charge, of murder of Momrez and six 
others with him.. That is the important ` 
charge." ; 

These remarks show some confusion or 
carelessness, but itis clear that the Judge 
set the main isàue before the Jury—Was it. 
proved that the accused were the men who 
shut Momrez in the burning hut? | 

The answer of the Jury was.free from all: 
ambiguity, but it has this defect that it 
found all the accused guilty on all the 
charges, that is tó say the Jurors ignored 
the Judge's' referencé to the individual 
responsibility in the case of Intaz and 
Bibijan. , Ti ` : 

The question is whether, in these cireum- 
stances, the defects in the charge have led 
toa miscarriage of justice. For the pur- 
poses of this case that question. means whe- 
ther the accused were prejudiced in their ` 
defence, whether the Jury was confused as 
to the problem which it had to solve. 

As to thé defence the accused have not 
gone further than saying that íhey are 
innocent: they said that to the Magistrate 
and they declined to say more*to the Judge; 
and cross-examination is devoted to show- . 
ing thatthe assailants were not recognised 
and that witnesses are hostile. I find it 
diffieult to believe that more perfectly 
drawn charges could have lightened the 
task of the -defence. 

As to. the decision of the Jury, when we 
look at the substance, what they held was 
this that the accused are the men who went 
to Momrez's house, who set fire to his hut, 
who prevented the inmates from escaping. 
Instead, however, of dealing with the 


"individuals responsible-for killing Intaz and 
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Bibijan, they found all the accused guilty 
in respect of killing those two victims, and 
again they found all the aconsed guilty 
of committing arson. 


The case is a very grave one, and it is' 


most desirable that the charges should be 
framed in such’ a way as to render it 
beyond doubt that there was neither pre- 
judice to the accused nor embarrassment 
ris the Jury. With some hesitation I have 
come to the conclusion that it canhot be 
said.that the charges were framed with 
‘sufficient clearness, “and I think- we must 
set aside the conviction and sentences and 
order a re-trial. I agree with my learned 
brother in the remarks which he makes 
about the form which the charges should 
.take. The re-trial should take place. as 
early as possible, find not be allowed to 
wait until after the vacation. 

Mukerji, J.—The occurrence which 
forms the subject-matter of the present 
case, though perhaps-without a parallel in 
' the history.of ‘crimes in this part of the 
country, may yet be narrated in afew words. 

In village Daria within the jurisdiction 
of P. S. Canning in the District of 24- 
Pargannas there lived two families, the 
Baddys and the Naskars. They were neigh- 
bours, but, for the last four years or so there 
has been bitterenmity between the families 
owing to causes into the details of which 
it is unnecessary to enter. ' 

On the night of Monday, the 7th January 
. 1924, Entaj Baddy was up. till about mid- 
night; he was doing some accounts and his 
wife Jasiman Bibi - “was sitting near him, 
In an adjoining:hut, slept Intaz's father 
Momrez Baddy, the two wives of Momrez; 
named Chandra Bibi and Dasi Bibi, three 
sons of Momrez names Safed Ali, J Jabedali 
and Yunus, and Momrez's grandson Jiad Ali. 
Ina third hut there were Eshar ali, another 


son of Momrez and his wife- -Maurjan Bibi 


and Bibijan Bibi, the mother of Momrez, 
Suddenly the huts were set fire, to, the 
“exits from some of them being barred by 
closing some of the doors from outside 
with iron bolts -or clamps. 
inmates of these Huts, Jasiman Bibi, some- 
` how or other, managed to escape with a 
child in her arms, and took shelter in the 
house of a neighbour. Esharali and his 
wife Maurjan Bibi algo succeeded in run- 
ning away. -Intaz „stepped out with a 
l gun which he had in the hut in which he 
was, büt while yet on the threshold he 


was speared in the leg and he fell on the . 
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. homestead reduced to ashes. 


.the Naskars and their men. 


“Out o£ the: 
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courtyard. He tried to crawl and get up 
- but injuries were inflicted on him and his 


head was almost severed-from his body. 
Bibijan Bibi succeeded in coming ‘out of 
her room, and on her saying that she had 
recognised all the accused and that, there 
would be retribution the next day, she 
was shot dead. The villagers who came 
to the spot on hearing the noise of the 
crackling flames and report of guns or 
seeing thé blaze were scared away by the 
culprits, Those who arrived in the early 
‘hours of the morning found nearly the whole 
In Momrez's 
hut, close to the door, were seven charred 
dead bodies. There were the four children, 
the sons and grandsons of Momrez; over 
them lay the two wives-of Momrez as if 
sheltering them from the flames, and over 
them all lay Momrez with his hands out- 
stretched as if in their protection. Intaz's 
dead body was lying on a step to the 


. threshold partly burnt, and his head almost 


severed from ihe body. Bibijan was lying 
dead on the verandah ofher hut with her 
entrails out and blood flowing from the 


verandah into the yard, 


The case for the prosecution was that 
the perpetrators of this horrible crime were 
The accused 
Alimudid Naskar, Bilaitali Naskar, Amir 
Naskar, Bainaddi Naskar, Farazali Naskar, 
Golam aiias Golap Naskar are six brothers 
and the accused Dudali Molla is their 
servant. 

The charges upon which the accused were 
tried were as follows: -First of all there 
was acharge unders. 120B, Indian Penal 
Code, that the accused conspired with one 
another and with others unknown to com- 
mit’ the offence of murder of Momrez*Baddy 
and other members of his family. Then 
there were three counts of charges under 
s. 302, Indian Penal Code, the first one for 
causing the death of Momrez Baddy, his 
two wives Chandra Bibi and Dasi Bibi, 
and his sons Safed Ali, Jabed Ali and 
Yunus and. his grandson Jiad Al by barring 
tke exit from their hut and settin g fire there- 
1o; the second one for causing the death of 
Intaz Ali; and the third one for causing 
the death of Bibijan Bibi. Lastly there 
was a charge under s. 436, Indian Penal 
Code, for selling fire to the huts of Mom- 
rez Boddy. , ' 

The Jury unanimously found all the 
accused guilty on all the charges, and the 
learned. gies accepting. the- Bk con- 


$ 
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Vieted the accused in respect thereof, 
Under.s. 302; Indian Penal Code, he sen- 
tenced Alimuddin and Bilaitali to death, 
and Amir, Boinaddi, Farazali, Golam alias 


: Goláp and Dudali each to transportation 
„for life. 


He passed no separate sentence 
for the offence under s. 120B or under 
s. 436, Indian Penal Code. The matter has 
now come up before us on a Reference for 
confirmátion of the sentences of death as 
well as on appeals by the accused persons: 

In dealing with this matter we are met 
at the outset with a serious difficulty aris- 
ing out of the charges on which the accused 
were tried in the Court below. i 

As I have stated above the first charge 
against the accused was a charge of con- . 
spiracy. As amended in the Court of 
Sessions, it ran as follows:— . 

“That you on or about the 22nd Pous, ` 
1330 B. S. corresponding to 7th January, 
1924 at Daria P. 8. Canning, conspired with 
one another and others unknown, to commit 
the offence o£ murder of Momrez Baddy 


“and other members of his family and there- 


by committed an offence punishable under. 
s. 120B of the Indian Penal Code, and 
within the cognizance of the Court of 
Sessions. “And I hereby direct that you 
be tried by the said Court on the said - 
arge" 
an AE this form on amendment of 
a charge of conspiracy which the Com- 
mitting Magistrate had frámed in these 
Piat you, between December, 1923 and 
Ith January, 1924 at Daria P. 8. Canning; 
did agree with one another and with other 
persons unknown to do and cause to be. 
done an illegal act, to wit, conimission of 
the offence of murder of Momrez Baddy and 
other members of his family by setting fire 
to his hifts and by means of guns, dag- 
rers, spears. and. other deadly weapons 


and in pursuance of the ‘said conspiracy 


‘caused the death of -Momrez Boddy, his 


wives Chandra Bibi and Dasi Bibi, 
ls cone Intaz, Safed Ali, J abed Ali, Yunus 
and his grandson Jiad .Ali and mother 
Bibijan Bibi and thereby committed an 
offence punishable under s, 120B/302 of the 
Indian Penal Code, and within the cogni- 
sance of the Court of Sessions. * And I here- 
by direct that you be tried. by the said 

the said charge.” "EM 
Tt is difficult to see why this amendment 


-was made; if any thing, the charge framed 


by the-Committing . Magistrate . was. fuller 2 
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and more specific in defails and -gave the 
accused better notice of the case they had 
to meet. If instead. of the words “yuu . 
caused the death”. the words “death was 
caused” were substituted, and the alle- 
gation as to the huts having heen set fire . 
to wasintroduced it would have been an 
ideal charge of conspiracy consonant with 
the facts of the case. It would-then have 
been on the lines of the charge of con- 
Spiracy in the case of Abdul Salim v. - 
Emperor (1). The amended charge, however, 
is not open to any objection which can‘be 
said to have vitiated the trial or:caused 
prejudice to the accused. : . 
Then as to the charges under s. 302, 
Indian Penal Code, the first count runs 
thus:— - 2 Us 
“That you on or about the 7th day of 


‘January, 1924 at Daria committed murder 


by intentionally causing the death of Mom- 
rez Baddy, his two wives Chandra Bibi and , 
Dasi Bibi and his sons Safed Ali, Jabed Ali 
and Yunus and his grandson Jiad Ali by 
barring the exit from their hut and setting: 
fire.thereto and thereby committed an 
offence punishable under s. 302 of the Indian 
Penal Code, and within the cognizance of . 
the Court of` Sessions." i 
This charge on the face of it relates to 
seven offences of murder. Causing the death 
of one person is one offence; there can be 
no,question that seven offences were com- 
mitted. Whether the offencés were separ- 
able or not, so as to justify the application 
of s. 71 of the Indian Penal Code, is outside 
the purview of this enquiry. They may 
have been.committed by one single act or 
set of acts, but the result has been seven 
different offences.. That they are distinct. 
offences cannot for a moment be doubted. 
Even under the.Code of 1898 wherein in s. 35, 
there was some apparent ambiguity in the 
meaning of the expression “distinct offences," 
Sir Henry Prinsep observed: “Section 35, 
Cr. P. C, seems to have been intended to 
enhance. the ordinary powers of a Court 
convicting, at the ‘same trial, a person of 


distinct offeñces,> rather than to declare 


what are to be distinct offences." By Act 
XVIII of 1923, the explanation and the 
illustration have been deleted; and there is 
nothing to suggest now at any rate that 
separate or different offences are not dis- 
tinet offences. The first part.of_ s. 233, Cr. 

(1) 69 Ind. Cag.-145; 49 C. 573; 35 C. b. J. 279; ' 
na ©. W. N. 680; (1922) A. I. R. (CO) 107; 23 Or. L. J. 
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there shall be a separate charge. This pro-. 
vision is mandatory and seven different 
charges should have been framed for these 
seven offences"of murder which appear to 
have been huddled into the first count as 
t stands. Whether this provision of the 
law is obligatory or merely directory, or 
whether the failure to comply with is an 
illegality which vitiates the trial or is a 
mere irregularity—a question with regard 
to which there is a clear conflict of judicial 
opinion in this Court, is a matter upon 
which I need not express my opinion on 
the present occasion. Suffice it to say that 
it is clear that the practical effect of the 
charges has been to try the accused persons 
in respect of a charge of conspiracy, and 
on nine separate charges of murder and one - 
of arson. I do not suggest that upon the 
allegation that all these offences were com- 
mitted in pursuance of the conspiracy or 
at any rate in the course of the'ssame trans- 
action, sucha .joinder of charges was not 
perinissible. Applying the 'exceptions laid 
down in ss. 239 and 239, Or. P. C., all these 
charges could, no doubt, be legally joined; 
: but it should be remembered that the 
provisions of these sections are merely en- 
abling ones and if there is risk of embar- 
rassing the defence such joinder of charges 
should not be resorted to. ` 

It is, therefore, necessary to consider the 
facts and materials upon which these charges 
have been framed. So far as the charge of 
conspiracy is,concerned, there is no direct ` 
evidence of it, but it is based upon some 
evidence as to -preparation on the part of 


Alimuddi and perhaps of some of the other ^ 


accused as well. The main evidence, how- 
ever, is afforded by the presence of tne 
accused al the house of Momrez and the 
acts done by them there and the learned’ 
Judge was right in directing the Jury thus: 
"To bring home the charge of conspiracy , 
against them (meaning the accused) the pro- 
.secution rely on the- same evidence on 
which they rely for their charge unders. 302, 
Indian Penal Code. If you believe that the 
‘accused went to the house of Momrez that 
night, you will not have much, difficulty 
in holding that they agreed with one an- 


othér to kill Momrez aud the other mem- 


bers of his family.”+ So far then as the 

charge of conspiracy was concerned tliere 

was ample foundation for it. . : 
'The same, however, cannot be said in res- 


ALIMUDDIN NASKAR V. EMPEBOR. 
P. C., lays down that for each distinct offence ` 


, of the charge. 
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As for the offences of murder as regards 
the seven persons named in the first count, 
there is no evidence against any of the 
aecused such as would justify the framing 
As to the offence of murder 
of Intaz there is nothing on which. such a 
charge can be framed against any of the 
accused other than Bilatali. As to the 


offence of murdering Bibijan none except 


Alimuddi can be charged with it. As for 
the offence of arson there is evidence only 
against Dudali. The charges, however, have 
been framed on the assumption that as they 
were all members of a conspiracy for com- 
mitting.these offences, and these offences 
were committed, they may he charged with 
having themselves committed the offences. 
This position is hardly tenable in law. It 
is true that wherea conSpirator is present 
at the commission of. ihe offence he may, 
under the provisions of s. 114, Indian Penal 
Code, be deemed to have committed the 
offence, but if that is the way in which the 
‘accused are all to be made responsible for 
the offences, they should be specifically 
charged with such offences as read with the 
provisions of s. 114, Indian Penal Cede, 
There may arise a further question in that 
case in respect of some ofthe accused, 
namely, whether it would be permissible to 


‘infer conspiracy from mere presence, and 
“again to make them liable as principals by 


taking into account the fact that they were 
present at the commission of the offence. 
The charges of murder and arson, apart 
from the weight and number of them which 
in itself is sufficient to crush the accused, 
relating as they do to such serious offences 
as murder and arson, must necessarily em- 
Warrass the accused a!l the more whgn there 
is really no foundation for them as regards 
most of the accused persons in this case, 
They are likely to be bewildered in their 
defence, unable to discover how they are 
to meet the charges when there is noalle- 
gation upon which such charges could he 


‘based. They are equally apt to confuse the 


Jury; and that they, did confuse them is 
clear, for inspite of the fact that there-is no 
evidence in support of these charges so far 
as many of the accused are concerned, as 
pointed ont above, the Jury returned » un- 
animous verdict of guilty against all the 
accused in respect of all the charges. The 
confusion could perhaps have been avoided 
by giving them proper directions diserimi- 
nating between the different charges; but 


_pect of the other charges framed in this case, ~that does not appear to have been done in 


i - 
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this case, 
-Judge observed as follows: “Thefirst charge 
of conspiracy does not seem to be important 
in view of the main -charge of’ murder 
against the accused,- for- if you do not be- 
lieve the charge of murder I do not suppose 
that you will believe the charge of con- 
spiracy against the accused.” Then the 
Jury were ‘asked.to consider whether they 


would not hold all the accused responsible 


for the murder of Intaz although. the evi- 
- dence was that Belait struck him on theneck 
with a-dao, and' that although Alimuddin 
. shot Bibijan dead whether they should not 
. hold any of the others responsible for it, 
and it íras also suggested to them they 
might not hold the others responsible as 
the murder of Bibijan in the manner in 
` which it was done. might not have been in 
the programme; and further more they were 


told as regards the murder of Momrez and : 


the other six persons, that if they- believed 
that the accused had a common intention 


to cause the death of these people in that. 


way then they could find them all guilty. 
These directions had the effect of mislead- 
ing the Jury as to how they were to deal 
with the charges before them and that they 


were so misled is evident from the "verdict 


which they returned, 

In my opinion the accused were ‘embar- 
rassed in their defence.and the Jury mis- 
led, and confused, and there has, not -been 
"a trialof the case upon.charges properly 
framed in consonance with the facts alleged 


by the prosecution, a multitude of charges, 


not having any proper foundation’ obscur- 
ing the case which the accused had got to 
meet, were put forward and, therefore, there 
was no proper trial which the'accused were 
entitledsto under the law. 


In my opinion the observations of the Lord’ 


_, Chancellor in the case of Subrahmania 

Iyer v. King-Emperor (2) apply in sub- 
stance to the charges framed in the present 
case. In that case though their Lordsbips 
were dealing with ‘s. 234, Cr. P. C., the iin- 
portance and necessity of precision in the 
framing of charges was pointed out in the 
following passage in the judgment: “The 
reason of such a provisión...is obviously in 
order that the Jury may not be prejudiced 
. by the multitude of charges and the in- 

convenience of hearing together of such a 
number of instances of | “culpability and the 


(2) 25. M. 61; 281. A. 257; 11 M. L.J. 233; 3 Bom. ` 


L. R. 540; 5 C. W.N, 866; 2 Weir 271; 8 Sar. P. C. J. 
158 0m Ch, n 
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On the other hand the learned... 
-and the accused. ` Tt is likely to case con- 


. trial—Irregular 


21; 8 Sar. P. ©. J. 160 (P. 9), explamied 


prp 
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consequent embarrassmént both. to J udges’ 


fusion and to interfere with the definite i 
proof of a distinct offence which it is the 
object of all criminal procedure. to obtain. 
The policy of such a provision is manifest 
and the necessity of a system of written accu- 
sation specifying a definite criminal offence 
is of the essence of criminal procedure." The 
mischief sought to be averted by the Statute 


has been done as is evident from the verdict 


of the Jury &nd the acceptance of it by the 
learned Judge; and the effect cannot-now be 
“ averted by dissecting the verdict ™ and 
“appropriating the finding of guilty only to 
such parts óf the written accusation as 
ought to havé been submitted to the Jury.” 
Twould, therefore, set aside the convictions 
ofand the sentences passed upon the accused  . 
and direct that they be re-tried on a charge ` 
of conspiracy against all of them under 
s. 120B; Indian Penal Code, together with a 
charge under s. 302, Indian Penal Code, 
against Belaitali for the death caused to 
Intaz Ali and a charge under s. 302, Indian 
Penal Code, against Alimuddin "for the 
death caused to Bibijan Bibi. 
K.S.D. & N.H. `, Conviction set aside; 
, Re-trial or "der ed, 


“RANGOON HIGH COURT.. 
CRIMINAL APPEAL No, 890.0r 1924. 
August 28,1994. - - 
Present :—Mr. Justice Baguley. 
. A. V. JOSEPH-—APPELLANT 
TETSUS 
'EMPEROR-—— RESPONDENT, 
Criminal Procedure Code (Act ,V of 1898), 3. $42— 
Evidence Act (I of 1872), s. 118—" Accused" , meaning 
of—Accomplice, when competent witness—Criminal ` 
Police investigativw—Trial, whether 
void—Charge against one person—Offence also dis- 


‘closed against another—Stay of proceedings—De novo 
trial—-Charge of substantive offence—Abetment, con- - 
, vietion for-—First Information Report, nature of. un: 


An accused person when not being jointly tried, 
with a co-accused is a competent witness for or against 
him. [p. 240, col. 2.] i 

“Reg. v. Hanmanta, 1 B. 610; 1 Ind. Dec. (X. s.) 405, 
Queen-Emprèss v. Dalá Ji iva, 10 B. 190; 5 Ind. Dec. 
(N. s.) 512 and Empress of India v. Asghar Ali, 2 A:960; ' 
4.Ind. Jur. 250; 1 Ind. Dec. (N. s.) 727, ‘disting- 
uished. ' 

Govinda Sambhuji Mali *v. Emperor, 58 Ind. Casa.. 
449; 16 N. L. R. 9; 21 Cr. L. J. 769 and. Subrahmania 
Ayyar’ v. King-Emiper or,.25 M. 61; 11 M. L. J. 233; 3^ 
Dom. L.R.540; 28 I. A. 257; 5 C. W, N. 666; 2 Weir 
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Queen-Empress v. Mona Puna, 16 B. 661; 8 Ind. Dec. 
(x. s.) 919, Mohesh Chunder Kopali v. Mohesh Chunder 
Dass, 10 C. L. R.. 553, Banu Singh v. Emperor, 33 C. 
1353; 10. C. W. N. 962; 4 Cr. L. J} 145, Empress v. 
Durant, 923 B. 213; 12 Ind. Dec. (x. s.) 141 and Akhoy 
Kumar Mukerjée v. Emperor, 45 Ind. Oas. 999; 45 C. 
120; 27 ©. L. J. 91; 22 C. W. N. 405; 19 Cr. L. J. 
663, followed. 7 

The “accused” in el. 4 of s. 342 of the Cr. P. C. 
means the accused then under trial and under exa- 
mination by the Court. |p. 240, col. 2.] 7 


^ Empress v. Durant, 23 B. 213; 19 Ind. Dec. (N. s.) 


141, followed. E . 

Section 118 of the Evidence Act makes no distinc- 
tion between witnesses called for the prosecution and 
those called for the -defence. [ibid.] 

A trial is not necessarily void simply because it is 
preceded by a Police investigation which has failed 
to comply with Oh. V of the Cr. P. O. [p. 241, col. 
llc 


A Magistrate who finds that there isa chance of 
getting a conviction against a person not charged, 
is not bound to stop the proceedings at any stage of 
the trial, arrest such person ‚and start the original 
trial. de novo. [p. 241, col. 2.] i 

A man who is charged with a substantive offence 
and nothing else, can always without framing a fur- 
un paupe convicted of abetment of it. [p. 242, 
col. 2. ` 

Kehr Singh v. Emperor, 59 Ind. Cas. 913; 22 Or. L. 
J. 161; 11 P. W. R. 1921 Cr., Yeditha Subbaya v. 
Emperor, 15 Ind. Cas, 85; 13 Cr. L. J. 453; (1922) M. 
. W. N. 725; 12 M. L. T. 203; 23 M. L. J. 722 and 
Lala Ojha v. Queen-Empress, 26 C. 863; 3 C. W. N. 
658; 13 Ind. Dec. (N. s.) 1153, followed. :. 

A First Information Report need not be made 
with the same precision and particularity asa charge 
or a plaint in a civil suit. |p. 242, col. 1.j . 


Criminal &ppeal from an order of the 
Western Sub-Divisional Magistrate, Ran- 
goon, in Or. Reg. Trial No. 1560 of 1923, 


JUDGMENT.—The appellant, A. V, 
Joseph, has been tried and convicted by 
the Western Sub-Divisional Magistrate of 
Rangoon on a charge of fraudulently and 
dishonestly using a forged document under 
s. 471 read with s. 468 of thé Indian Penal 
- Code, and sentenced to nine months’ rigorous 
imprisonment and a fine of Rs. 1,000, or, 
in default,a further six months’ rigorous 
imprisonment. M 


The appellant is a timber-trader on & 
large scale, and has been supplying 
sleepers to the Bengal-Nagpur Railway Com- 
pany, Limited, for some years. He has 
had several contracts, and the particular 
contract. which is now in question is one 
known asê'No, 4" for 11$ lakhs of sleepers. 

"The Railway.Cómpany appointed a special 
officer; Mr. Lamond for passing sleepers. 
The procedure was as follows .:— . 

“The appellant, or his sub-contractors, got 
a large.number.of sleepers ready-for inspec- 
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tion, laying them out in rows, On Mr. 


Lamond's arrival he would walk up one 
row and, as he passed each sleeper, it was 
turned over in his presence, so that he 
could see both faces of it. Having got to 
the end ‘of the row, he would walk down, 
examining the butt ends of the sleepers on 
one side, and then return from the other 
side of the row, examining the opposite butt 
ends of the sleepers. Any sleeper which he 
refused to pass was originally marked on 
its face in the middle ivith a hammer mark, 
"Rh. E, J."; but later, in deference to the 
objections raised by the appellant, the use 
of the “R. E. J.” hammer was discontinued, 
and the sleepers refused were simply mark- 
ed with a chalk. When inspection of the 
row was complete, all those sleepers that 
he had passed were marked with a parti- 
cular passing hammer, which was variéd 
from time to time; and, it would appear 
that, while this was being done by the 
coolies, he would be examining the next row. 
It does not appear in evidence that he stood 
over the coolies while they used the ham- 
mers. 

Before Mr. Lamond's appointment, 
sleepers supplied by Joseph to the Bengal- 
Nagpur Railway were passed by various 
passing officers, who appear to have been 
engineers in the employ of the Burma 
Raihvays, and various passing hammers 
were used. From the time Mr. Lamond 
began his work, he used a hammer for pass- 
ing sleepers, bearing the letters à 

g BR 





He says that there were three hammers 
made of this description, of which two were 
issued to, and used by, him. What hap- 
pened to the remaining hammer does not 
appear from the record. Itseems tô have 
been left in the possession ofthe Burma 
Railways. . 

Mr. Lamond started his duties on the 
ist of September, 1921, and he used these 
two hammers from the beginning. About 
June, 1922, he got a fresh hammer or ham- 
mers made, bearing the letters "C. B. R.” 
only without a triangle, and the two ham- 
mers he had previously used were thrown 
into déep water in the Maubin river. They 
have, of course, not been produced in 
Court. i : 

Under.the terms of the contract, sleepers 
were to have been of four kinds of timber, 
namely, Pyinkado, Taukkyan, Ingyin and 
Thitya only. It would appear that, when the 
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-shipments of sleepers were received in India 
by the Bengal-Nagpur Railway, they failed 
.to give satisfaction; they were reported, or 


som3of them were, to have been warped;. 


“waved, split, and as timber not mentioned 
in the coutract. Eventually, information 
was given to. the Railway Authorities that 
Jossph was cheating over his contracis, 


b 
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and that he was somehow getting S)eepers: 


marked with what parported to: Lv. 





Lamond'shammer, but which wer&iot g0 | 
marked. Investigations were set on” foot, 


and, eventually, Mr. Lamond made a report 
to the Police, charging Joseph under s.*420, 
Indian Peneal Code, and stating that “a 
large number of sleepers were marked by, 
or under, A. V. Joseph's instructions with 
a false hammer mark manufactured in 
imitation of the mark used by me‘in mark- 
img sleepers.passed by me." : 

The case was tried by the Western Sub- 
Divisional Magistrate, Rangoon, and it 
would seem that the idea originally was 
that the charge, on the facts proved should 
be one under s.420, Indian Penal Code; 
but,for some reason "which has not been 


explained, when the charge was actually” 


framed, it was under s. 471 read with s. 468, 
Indian Penal Code. I mention this, because, 
I think; this would explain why the evi- 


dence has come up in the form in which it. 


has. ] 

When the case came to be tried, after the 
evidence of Mr. Lamond, who had no per- 
sonal knowledge of Joseph's malpractices, 
beyond the fact that.sleepers, which, he 
conb nded, had never been passed by him, 
hal been received by the Bengal-Nagpur 
Railway, the main evidence was found to 
be that of two witnesses named Hormasji 
and Chit Maung. Hormasji is a man who 
used fo be a mill manager under Joseph. 
. He ‘has parted with Joseph on what are 
clearly, unfriendly terms, and, since he left 
his employment, there has béen a civi] suit 
between them with regard to his pay and 
Provident Fund. Chit Maung is Hormasji's 
wife's nephew, and he would appear to be 
more or less a hanger-on of Hormasji. 

Hormasji’s statement, so far as the forgery 
is concerned, is that, on Joseph's instruc- 


tions, he got Chit Maung to make a ham-. 


mer, which was an exact imitation of the 
one used by Mr. Lamond to mark passed 
sleepers with. Chit Maung corroborates 
his statement. It was stated by Hormasji 
that the way in which the false hammer 
was used was as follows i— 
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'Thé sléepers, which were to be, passed 


by Mr. Lamond, were cut a few inches 


longer than necessary ; they were then put: 
up to Mr. Lamond, and he passed- them. . 
Subsequently, -after he had departed, an 
inch.or so was cut olf each end o£ the sleep- 
ers, or some of them, which he had passed, 
thereby removing his hammer marks.: In 


-place of the sleepers so treated, a false - 


hammer mark was put on the sleepers which: 
Mr. Lamond had either rejécted, or not 
seen, and which may or may not have becn 
ofthe prescribed kind of timber. These 
were shipped in place of the ones which Mr. 
Lamond had passed, and then the sleepers’ 
from which the genuine marks had been. 
removed were put up again for Mr. Lamond 
to pass on his next visit. 

It is quite patent that, without the evi- 
dence of Hormasji and Chit Maung, the case 
would have to fall, and the first legal point, 
which was argued before me in this appeal, . 
was that Hormasji and .Chit Maung were 
wrongly examined as witnesses, and that - 
their statements on oath should not have 
been recordéd by the Magistrate and must 
be excluded from the consideration ofthe - 
Court. p NE 

I will deal with this point first. - 3 

The argument, which was placed before 
me, has a certain amount of support nom : 

8 
Í have said, the original complaint was’ 
made by Mr. Lamond to the Police, and 
only one aecused person was mentioned in 
it, namely, A. V. Joseph, the present appel- 
lant. He was also the only accused person 
sent up for trial before the Magistrate. 
Hormasji and Chit Maung, if their ştate- 
ments are believed, were undoubtedly ac- 
complices in the offence charged, for both 
of them knew of the use to which the 
hammer was intended to be put. They have 
not been tendered pardons for the simple 
reason that no pardon could legally have 


“been tendered to them, efor the offence 


charged was one, triable by a Magistrate. 
They have not been sent up for trial before 
any Court, and, consequently, they have ` 
not been convicted, acquitted or discharged. 

Theargument put forward on behalf of 
the ‘appellant is that, as soon as the Police 
began, their investigation, it was their 
bounden duty, under s. 170, Cr. P.O., to 
have taken steps against both Hormasji 
and Chit Maung, And that the Police have 
disoheyed an impeiative direction of ihe 
Or. P. C, in not sending them up as accused 
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persons before" a Magistrate, despité the 
fact that they. were not mentioned in Mr. 
Lamond'seomplaint. It is argued that they 
Teally come under the category of "accused 
persons,'-and that, consequently, no oath 
could have been. administered to them 
unless they were made approvérs, which 
they could not be made in view.of the 
Section under which the complaint was 
made. . 

For authority on this point, the. first case 
to be quoted is that of Reg, v. Hanmanta, 
(1). Inthat case several accused were sent 
up for trial.on charges of theft and kindred 
sections, and two persons, who, according 
“to their statements, were accomplices in 
the alleged fraud, were brought before the 
Magistrate under a warrant issued by him. 
The Magistrate gave each of them a certi- 
ficate of pardon, purporting to be under 
s. 347, Cr. P. C. They were then examined 
as. witnesses. _After their examination was 
complete, they were: informed that their 
pardon was invalid, and they were asked 
whether they adheied io their statements, 
and they replied in the affirmative. It was 
held that they were "accused. persons ;” 
that they had not been legally. pardoned ; 
and that, therefore, they could not be 
examined as witnesses until they had been 

. acquitted, discharged or convicted, and. 
their. evidence was rejected as absolutely 
inadmissible. That case differs from the 
one under consideration, in that the wit- 
nesses had actuallv been arrested and 

_ brought before a Magistrate. Whereas, in 
the present case, the two witnesses had 
never been arrested at all. 

The next case is that of Queen-Empress v. 
Dala Jiva (2), in which, following Reg. v. 
Hanmanta (1), it was held, that in a case 
in which a pardon cannot legally have been 
given, an accused-person could not be 
examined asa witness. This case was also 
followed in Empress of India v. Asghar Ali 
(3) in which the facts were almost the same. 

'These are all old cases; but the case upon 
which the appellant's Counsel mainly relies 
is a.casefrom the Court of the Judicial 
Commissioner, Nagpur, namely,. Govinda 
Sambhuji Mali.v. Emperor (4), which, I 
understand, has also been officially publish- 
ed by the Nagpur. Court. This was also a 


` (1) 1B. 610; 1 Ind. Dee. (N. s.) 405. 

- (2) 10 B. 190; 5' Ind. Dec. (x. 8.) 513. 

(3) 2 A. 260; 4 Ind..Jur. 959; 1 Ind. Dec. (N. s) 
3 3 
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of 58 Ind. Cas, 449; 16 N. L, R/9; 21 Cr. L. J, 
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nonetheless a competent witness, 
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case concerning aforgery. It would appear 
that'one Sakharam Dinaji was concerned 
in the forgery. He made a statement to 
the Police, but was never arrested, nor 
brought to trial before the Magistrates He 


. was, however, examined asa witness against 


the rest of the gang, and mainly upon his 
evidence, it would appear, they were convict- 
ed. The point was raised that he was nota 
competent witness, following the cases I 
have already mentioned. 

?* |t would seem, however, that the learned 
Additional-Judicial Commissioner held that 


‘he was a competent witness, even though 


illegally converted into a witness, but 
it was held that, as the trial had been 
in disobedience of an express provision 
ofthe Code,.it was. bad, and that the 
proceedings must be set aside. In coming 
to this conclusion, the learned Addi- 
tional Judicial Commissioner consider- 
ed that he was following the principle laid 
down by their Lordships of the Privy 
Council in Subrahmania Ayyar v. King- 
Emperor (5). 

`~ It will be seen then that, even this 
case [Govidna Sambhuji Mali v. Emperor 
(4)] upon which appellant's Counsel mainly 
relies, cannot be held.to bein support of 
the' contention that the witness, Sakharam, 
was an incompetent witness. On page 453* - 
column 1, there is a definite statement which 
runs as follows:—"1 hold that Sakharam, 
even ifillegally converted into & witness, is 
This 
view, which is in aecordance with the plain 
meaning ofs. 312 (4) is supported by the 
authorities and is based on reasonsof con- 
venience.’ 

There is, indeed, ample authority for hold- 
ing that a witness of this nature isa com- 
petent witness. In Queen-Empress v. Mona 
Puna (6), where several persons had been 
arrested in connection with a case of house- 
breaking and theft,one ofthe persons so 
arrested made certain disclosures to. the 
Police, whereupon the Police discharged 
him and made him a witness, and, at ‘the 
trial, he gave evidence against the accom- 
plices who wereall convicted. It was held 
that the evidence of this person Hari was 


-admissible under s. 118 of the Indian 


Evidence Act, despite the fact that he had 


(5) 25 M. 61; 11 M. L. J. 233; 3 Bom. L R, 940; 28 
ioi =a 5 0. W. N. 566; 2 Weir. 271; 8 Sar. P. C. J. 


C. 
a "ie A 661; 8 Ind. Dec. (x. s.) 919. 
" Page of 58 Ind. Cos. Hd} 


sd lti ET 
$ Doo -illegally TETE br the ‘Police, 
This casé follows an ‘unreported case of 


: The, 


. the opinion of the High Court. 


the High Court of Caleutta, which i is given 
on-pages 667 and 6655. 


Thére is another case of Mohesh inden 


Kopali v. Mohesh Chunder Dass (7). In this 
ease Mohesh Ghunder -Dass ‘and one 


*Dulaladee were’ jointly accused of stealing 


paddy. It was apparently a complaint case. 
Magistrate 
Mohesh Chunder Dass only, It was sought- 
to'examine Dulaladee as.a: witness for the 


' défénce; but:the Magistrate, following Reg. 
v. Hanmanta' (1), refused to examine him. Ít 


was held that Dülaladee should have been 
examined: as & witness. The case was not 
apparently argued before the Bench; 
but, nevertheless; it must be taken to be 
l may add 
that it .was a two-J udge ‘decision. 

Iam. asked to -distinguish this case from 
the present ‘one, because that was-a case in 
which the “accused person "was sought to 
be examined-as a defence witness". But, 
nevertheless, in these cases s. 118 of the. 
Evidence Act has been relied upon as a 


. basis-of decision; and s. 118 in no way’ dis- 


^ tinguishes between witnesses called for the 
prosecution and those called for the defence. 


Iwould also mention the caseof Banu, 
Singh v.-Emperor (8). In this case many 
authorities have been quoted: which may, 
howover, be'summed upin the statement: 
appearing on page 1357}:—“The law, how- 
ever, is “well settled, and there can be no 
controversy on the point that an accomplice, 
if he is not an accused under trial in’ the 


: “same case'isa competent witness, and may 


? after - 


as any other witness, be examined on oath.'* 


‘It is true, as was pointed out to me, . that 
making this statment, the learned: 
Judges proceeded to, discuss thé ‘matter 


. for’ about five pages, and I am -asked to 


hold that this shows-that their’ statement, 


' that there can be no contfoversy. on the 


point, is hardly correct ; but I take it that 
they were merely sümming up-the. results 


` of their investigation before’ giving details 


of ioc 

In Empress v. Durani (9), where ee 
persons were being tried separately, because 
one wasa European British ‘subject and. 
the rémainder were Natives” jor ids And; 


..(T) 10 Ò. L. R; 558: 
~ (8) 33 C; 1358 af p. 1357} 10 c. W Ke 962; 4 CE 


145. f 
(9) 23 B. 213; “12 Ind. Dee. tw a) 141." ps. a 
"Pages of 16 B= Ed), Le = 
E of 38 Q—[Ed] ^. i 
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“Jogken b. EMPEROR, uu 


issued :process: against. 


is iG. wes 


therefore, were etititled to a separate J ur, 


it was held that Durant was entitled to call, 
his co-accused as defence witnesses; and it 
was held that “the accused” in él. 4 of s. 342. of 
the Cr, P. C., means the accused then under . 
trial and under examination by the Court. 
Here also the witnesses’ were sought to’ be 
examined for the defence, but, as Thave said, 
before, s. 118 of the Evidence Act makes no 
distinction between witnesses called for the 
prosecution and those called for the defence.’ 
The most recent case would appear to be 
that of Akhoy Kumar Mukerjee-v. Emperor 
(10) in which it was held that an accused 
person actually under trial at the.time can- - 
not be sworn as a witness and no accused, 
jointly tried, is a competent witness foryor . 
against, the co-accused; but, when accused 
personsare tried separately, each one, though 


' implicated “in the same offence, is à com-.' 


petent witness at the trial of the other. 
It will be noticed that the.words “at the 
trial of the other”. are used without distinc- . 


‘tion as to whether he is sought to.be examin- 


edas a witness for, or against, the co-accused: 

It ‘will, I think, therefore, be seen that there 
is ample justification for the dietum that. 
it is now beyond. controversy that an accus- 
ed person, when not being tried jointly. 
with. a co-aecused, is, a x c witness 
for, or against, him. 

I will now proceed to deal “with the 
second part of thé:.Nagpur case [Govindd. 
Sambhuji Mali v. Emperor (4) in which it 
was held that, because the Police had 
failed. to do their duty -under s. 170, and 
because thé Magistrate had failed to issue 
process against a person shown to beim- ~ 

plicated in the crime under s, 204, Or. P. ©., 
the whole trial was bad. It will be noticed. 
that s; 170-of: the Cr. P. C, appears in 
Ch..V, which relates to information to the 
Police and their powers to investigate. 
The dictum of. the learned. - Additional 
Judicial Commissioner is based upon Sub-. 
rahmania Ayyar v. Kang-lmperor (5). That 


.was &:case in' which the provisions of the 


Or, P. 'C. with regard to joinderof charges 
had been: infringed. There had clearly 
been.a mis- -joinder of charges. The indict- 
ment referred" to. no less ‘than forty-one 
acts. ,'Théir Lordships of the Privy Council 
sèt aside thé. conviction, holding: that the 
trial was illegally , conducted: "They: ‘state 
at page ,98*: —‘But this trial was prohibit- 


ed in the -mode in which- it- was conducted, 
- (10) 45 Ind. Cas. 999; 45 ©. 120; 27 ES -L. J: 31; 32. 
C: WENG 405; 19 Cr. L. J. 663. 
*Page of 28 Mad;—[Ed.] 
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ione aud, therefore, the conviction 
? was set aside. This is the point which 
the learied ‘Additional Judicial Commis-- 
sioner professes-to have followed; but- it 
. must be noticed , that their Lordships are 
only referring to the "trial " and : “tho 
mode in which i ib was conducted." They 
are in no way, \ whatsoevér, adverting to the 
- previous investigation by the Police. 


, Lam duite unable to agree that Subrah- 
mania Ayyars casa ()- is a Warrant 
for holding. that every trial, whici is 
preceded. by a Police: investigatioa, which 
has: failed to comply with Ch. 
the Cr. P. C, in its entirety, is thereby 
void. For: example, it is possible that the 
Police may search a dwe elliag and find. in 
it stolen: property; the | Witnessos to tha 
search may “ba .mea.of unimpeachablo 
character, but not living in the locality ia 
- which the search is held. This would be 
a breach ofs. 103 of ths Cr. P. O; but, 
nevertheless, tho fact of tho fiading of- the 
stolen property may be proved -beyoad all 
ossible doubt. If every: breach of the 
r P.C. renders the trial which, follows it; 
void, the owner of that house could never be, 
convicted of possession of'stolea property. 
Subrahmdnia Ayyar’s case (5) must be,” 
held to refer to a. trial of such a case, 
and it goes no further than that. ; 


It was next argued-that it was the duty- 
of the Magistrate, on receipt of the Police’ 
papers and before beginning the ` proaeed- | 
ings ünders.-201, to have issued REO 
or summonses, to "Hormasji and Chit Maung, 
and that they. should. then have been put 
in the doek together with Joseph. . How 
he could have. done this, I entirely fail to 
.8ee. 
Police ‘charge: ‘sheet, on which Joséph's 
name alone appears. There is nobody else. 
mentioned on the charge sheet except. 
Joseph. -Hofmasji ` ‘appears. in the list of 
witnessés, and all that is noted against his 
name, is that “he will prove that. the accused- 
gave, instructions for false hammers to be 
, made for sleepers which had been passed 
‘to, be butted and inferior .sleepers to be, 
marked witha false - -hammer- mark: and 
substituted therefor, and that the ‘cost of 
the sleepers, (?. hammers), was entered in the 
accused's account:” "There i is nothing here to 
guggest . that Hormasji was supposed. to be 
an accomplice. 

Chit Maung also appears in: the’ witness 
list, and all that is noted against. nm is 


16 
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All that he had before him was. the ` 


54 


tito prove the ‘order for making a false ham- 
mer. 

^ There is ‘nothing whatsoever to suggest 
thas either of these men is an aczom plice. 
' Appellant's Counsel arzued, no doubt 
inadvertently, that the Mugistrate had the 
Poiie» papers before him, and that he could 
hava referred to them; but this was ob- 
viously Sugz23sed in a momat when learn- 
éd Counsel had forgotten the new form of 
8.162, Or. P. C. It appears to me that, 
when the charge sheet was placed before 
the Magistrate, he could do nothing but 
issue prosess against Joseph only. It is 
possible that, as the case progressed, he 
fhight have thought fit to join Hormasji as 
a_co-aceused, or he might have directed 
the “Police to take action against him in 
soparate - proseedings, or’ he might have 
taken the course that he did and left the 
matter for future ooasideration. 
<. There is nothing in the Code, so far as 
I am aware, which states that a Magistrate 
is bound, at any stage of a trial, to stop 
the pzo2ee-linge, arrest any person against 
whom he thinks there is a chance of getting 
à conviction, and start the original trial 
de novo. "There is nothing on the record 
to show that Hormasji, or “Chit Maung, has 
éver baen promised a pardon, and, even if 
they had each been granted an illegal 
pardon, they would merely bein the same 
position -as many -of the persons who 
have been. declared’ competent witnesses 


jn ‘the various cases I have already cited, 
«7 [-see no reason whatsoever 


for hold- 
ing thatthe evidence of Hormasji and 
Chit Mauag must be excluded from consi- 
deration. 

Appéllant's Counsel had much’ to say 
about the Police, who, by failing to arrest 
Hormaeji and Chit Maung, connived at the 
offence ‘of “compounding a felony.” This, 
however, is'hot an offence as such under 
the -Indian Penal Code, ` which knows 
nothing. of "felony," and I note that the 
section under which, he says, they have 
committed'ari offence is s. 213, Indian Penal 
Code, A reference to this section, however, 
shows that the. gist of it consists ` in accept- 
ing, or obtaining, a gratification in consi« 
deration of screening. a person from punish. 
ment. But there is no evidence any- 
wheré,: which suggests that  Hormasji 
SUUM the Police, still less that Chit Maung 
di 


‘T hóld, then, that, Honunsii and ' Chit 


Maung aro óómpetent witnesses against the 


$49. 


appellant, -and that their evidence against |: 


him must be considered. 

. The next law point which was taken up 
Was a eomplaint that Mr. Lamond’s com- 
plaint to.the Police only -referred to’ an 
offence under s. 420, Indian Penal Code; 
and thatit gave no specific details of time 
and place. I do not quite follow the criticism 
involved. 

‘Had Mr, Lamond's complaint tothe Police 
been a charge framed by a Magistrate, or 
had it been a plaint in‘a civil suit, one 
would certainly have expected much greater 
detail and’ definition. Nowhere, however, 
have I seen it laid down that a First Infor- 
mation Report to the Police had got to be 
made with the same precision and particu- 
larity. as a charge, or à plaintin a civil 
Suit. Itis the charge, as framed by the 
Magistrate, that the accused has to answer, 
and not the First Information Report, nor, 


Police, 

Another legal point taken up on behalf 
of the appellant was that the Magistrate 
had wrongly, admitted a large amount of, 
what was termed, “evidence of prejudice.” 
This.consisted. of two sets; one was a large 
bundle of copies of decrees recently passed 
ügainst Joseph; and the other was a series 
of letters . found in the appellant's letter- 
books, which show. ‘apparently that . he had 
been complaining about Mr... Lamond's 
strictness. in passing sleepers,. and also 

-that he was making desperate efforts to get 
all:kinds.of sleepers, which were not in ac- 
cordance with the specification laid down in 
his contracts, passed as being i in compliance 
with his contracts. For example, he 
writes to one of his contractors telling him 
to get his sleepers - passed “as Taukkyan,” 
suggesting that some of them .were- not, 
Taukkyan really, but of different kinds of 
wood—a point which is emphasised in the 
following Ex. of YY, which refers to an at- 
tempt :to pass red coloured Thit&i. Zinbyoon 
and ‘Banbwe as Taukkyan, 

Itis clear that these can, in no way, be 
held as direct evidence of ‘the . appellant's 
having forged, or used forgeries. But the 
decrees may well show the.scarcity of 


mioney, which would. perhaps be a motive. 


for forgery, and thereby relevant under s. 8, 
even though not directly admissible under 
"s. 11; and the attempts to pass off inferior 
Sleepers would possibly come under the 
same category. These attempts, in part at 


any rate, tailed, ind. the appellant may.- R 


< JOSEPH v. EMPEROR, 


; sleepers; that, 


` Section 236 of the - Cr. P. C. 


_and I have never before known it-to be 


“though he was not charged with: it. 


“nothing else; ean' always, 1 


[85 Ë. C. 1925] 


have had to have recourse to a false hammer : 


in order to get through some of the sleepers, 
which, by trickery, or other means, he 
had failed to get Mr. Lamond to pass with a 
genuine hammer. 


Another law point raised was that it was ` 


perfectly clear that Joseph did not make 
the hammer himself; that, therefore, he did 
not forge it; that, he ‘certainly did not.make 
hammer marks on the sleepers; that, there- 
fore, he did not: forge any mark on the 
jn consequence, ‘a ‘convic- 
tion of a substantive offence must be bad; 


and that, all that he could have been convict- : 


ed of, at the worst, would be of abetment of 
the substantive oflence. " 

It was argued that, even if I found the 
facts as the Magistrate has found them, I 
must acquit the appellant of the' substan- 
tive offence, and that I could not alter a 


. conviction in appeal into one of abétment of ` 
ultimately, the charge-sheet sent up by the s 


a substantive offence. "It appears to me that ' 
this argument is entirely devoid of merit. 
states that if 
a singleact, or series of acts, is ‘of such a 
nature; that it is doubtful which of several 


‘offences the facts which can be proved will 


constitute, the accused may 'be charged 
with ‘having committed all’ or any of such’ 
offences, and it is very common thing to 


.have aman charged in: the Sessions Court 
.with murder under s. 802, 


‘abetment of 
murder ‘under s. 302 read with s. 109, and 
also under s.302 read. with s. 114; such 
joinder is à. matter of every-day occurrence 


tacked as illegal. 


Section 423 of.the Or, P. C. states that an 
Appellate Court, in an appeal-from a^ con- 
viction, may alter the finding; and s. 237 
of the Or. P. C. states that, in any case men- 
tioned in s. 236,if the accused is charged 
with one offence, and it appears that he 
committed. & different offence for which he 
might have been 'chatged “under that 
section, he may be convietéd of the offence’ 
which he is shown to have committed; even 
From 
this it is quite clear that-a man, who is 
charged ‘with a substantive offence, and 
without framing 
a further char ge, be convicted of abetment' 
of it, -If authority for this statement is 
tequired, it can be found in cases of -Kehr 


Singh v. Emperor (11), Yeditha Stibhaya 


Ried Ind. Cas, 913; 22- Ln: J, 1615.11 P, We 
ys 


at-- 
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v. Emperor - da à and Lala Ojha ^ v. "Qüéen- ' 
Empress (13... 

‘It was'argued that a “hammer ` is not à 
document and that, therefore, it is not sus- 


ceptible of being forged. This argument is” 


based on a dictum of LórdJustice Cockburn 


in Reg v. Closs (14); but itis pointed out that 


this is à decisión under-the English Com- 


mon Law, where the definition of ^doeu- ` 


ment” is narrower than it is under. the 
Indian’ Penal'Code.: This ‘is. shown. in 


Mayne's Criminal Taw of India, page 750, 


and Gour'sPenal Law of India, ?nd Edition, : 

page 625. - f 
Holding; therefore, as I do, tlie law pòints, 

that have been ‘raised "by the-&appellant's 


Counsel, ‘against him, it is necessary for me. 


io turn to examine the evidence in detail to 
decide whether Hormasji and Chit Maung 
are accomplices who can be believed with- 


„out corroboration; and, if I consider that 


corroboration is necessary, whether there is 
sufficient corroboration to enable me to ac- 
cept their statements. 

[His Lordship then discussed the eviderice 
of the accomplices; and “disbelieved. the 
evidence, as untrustworthy... He acquitted. 
the appellazit -on the materials -on the re- 
cord.—Ed.] ` 

K. 8. D. & N. H. 
‘(ae istima.’ às- 85; 13 Or. Ly, 453; NE M 
W. N 735; :19*M. L. T. 203; -23 M. L.-J 

is 26° [oh 863; 3 ^C. w: N. 653; 13 lind. Dec. Gi. 8.) 
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Dears’ & B. 460; 6 W.R. 109,7 Cox. C. 0, 4 





OUDH. JUDICIAL COMMIS- je 


iSIONER'S: COURT. - 
 CnrMiNAL.RERERENCE No: 28 ‘oF 1924. 

: : September -9, 1924; sx 
` Prêsent—Mr. Dalal, J.C. = 
Pandit RAM: GHARAN-—ACGOUSED .- 

] —APPLICANT ' 
"versus 


ÍMPROVEMENT TRUST, LUCKNOW— 


COMPLAINANT- OPPOSITE PARTY, : 
*U, P. Municipalities Act (II of 1916), s. 307—Dis- 
den e of notice —0ff ence—N. otice, validity of; proof 


"br & convietion under 's.:307 of tlie ‘U.P. “Mani 


tipalities Act ‘it is nécessary to prove that the notice: 


disobeyed by the accused; was issued under the pro- 
visions of the Act or under a ‘rule-or a: :byé-l: v. 


If a notice is not issued according. to. the provisions | 


MD sima 


BAM ORAEAN v. IMPROVEMENT ELE GORRO. 
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215: 
of the Act.or under a rule ora bye-law a persouto 
^whom notice is issued may ud it and yet not be 
liable to punishment. [p. 213, col. 2 

From the mere fact that a ‘person accused ander 
s. 307 of the U. P. Municipalities Act admits that he 
received .the’ notice and disobeyed it, it does not 
follow that he is guilty. It is open to him to plead 


that the notice was issued without authority and 
without reason. [ibid.] 


Reference made by the Fourth Addi- 
‘tional Sessions Judge, Lucknow, dated the 
31st July 1924. ` 

. Messrs. H. C. Dutt and Ramacharan, for 
the Applicant. 

The Government Pleader, for the Opposite 
Party, ^ 
‘ORDER. —The mat erisa very simple 
one. A notice was served on the applicant’ b 
the Trust and the notice was ana | 
The Trust then prosecuted .the applicant 
under s. 307, of the Municipalities Act If 
of 1916. On inquiry made by the learned 
Joint Magistrate either the applicant stated 
or it wasstated on his behalf thathe did. 
receive the notice and disobeyed it. The 
Court presumed from this that there was 
an admission of guilt, It was overlooked 
that, there. can be.a defence of the notice 
having been issued without authority and 
‘without reason. It is distinctly said in 
s. 307 that the notice should be one issued. 
-under the provisions of the. Act or under 


* arule ora bye-law. . If a notice is notissued 


according.to the provisions of the Act or 
under a: "rüle. or a bye-law, the person to 
whom -the notice is issuéd may disobey it 
and yet, not be liable to punishment. The 
learned Magistrate makes the same mistake 
in. law in his explanation which is marked 
(2. What he says is: "Accused was asked 
‘to show cause... He had nothing relevant 
to'say as the -offence consists. in faiMng to 
obey the order contained in the notice 
served on accused. . Accused admitted sers 
vice and-failure to obey it" The learned 


. . Magistrate. does, mot" go further and state 


that the-accused admitted that the Trust 
was justified in issuing the notice that it 
did. Even if an order of a Court is issued 
without: authority or jurisdiction, it may be 
disobeyed with impunity, . 

-I-set.aside the conviction and. sentence 
and order-a re-trial of the case according to 
law. The fine, if any recovered, shall. be 
refunded. 

Z, K Conviction set aside, 


, 
HT 
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RANGOON HIGH COURT. ' 
CIVIL MISCELLANEOUS APPEAL No. 17 
4 or 1924. 
December 8, 1924. 
Present:—Mr. Justice Carr and 
: “Mr, Justice Maung Gyi. 
MAUNG SHWE PHWE AND OTHERS 
P — APPELLANTS 3 
i : versus 
. MA ME HMOKE— RESPONDENT. 
"Criminal Procedure Code (Act V of 1898), ss. 195 (c), 
476—Suécessor of Trying Judge, whether can order pro- 
secution—Omiesion to make formal complaint, effect of 
--Complaint against person not party to suit—Court, 
jurisdiction of. : 
Under s. 476 of the Cr. P. O., the power to 
order prosecution may be exercised by any Judge 
of the Court concerned and not only by thé Judge who 
tried the case. : 
The fact that instead of making a formal com- 
plaint, the Court sanctioning the prosecution merely 


directs a copy of its order to.L6,sent to the District . 


Magistrate for nceesemiy action decs not vitiate:the 
order inasmuch as the defect is merely formal. [p. 244, 
col. 2.] ; 

‘For offences mentioned in s. 195 (c), Cr. P. C., the 
Court has jurisdiction to file a complaint only against 


parties to the suit. [ibid.] "n . 
- C. T. Guruswamy v. D. K. S. Ebrahim, & Ind. Cas. 
439; 2 R: 374; (1925) A. IR. (R.) 28; -26 Or. L. J. 
295, followed. : : eit 

Appeal from the order of -the District 


Court, Pegu, in’ C. M. No. 82 of 1923, 


- . JUDGMENT. 

' Carr, J.—In Civil Regular Suit No. 24 
of 1993, the District Court of. Pegu, Ma Me 
Hmoke was plaintiff and the first appéllant 
Ko Shwe Hpo was the first 
The other appellants were not parties to 
that suit. The suit was heard by the Ad- 
ditional District Judge, U. E. Maung, who, 
on the 29th September, 1923, decided it in 
favour of the plaintiff. "The defendants 
had pitt forward a written agreement Ex. A, 
which the Judge believed to be false. On 
the . 17the October, 1923, i. e. only 18 days 
after the decision of the suit, Ma Me Hmoke 
applied under s.195, Cr. P. C., for sanc- 
tion to prosecute the appellants - under 
ss. 465 and 468, Indian Penal Code, in res- 
pect of the document Ex. 1. This was pre- 
sented tothe Judge U. E. Maung who tried 
the suit. He, equally with Ma Me Hmoke's 
Pleader, overlooked the fact that as the Or. 
P. C, now stands, sanction to prosecute 
cannot now he granted under s. 195. He 


ordered notice to issue to the appellants to: 


show cause. He was then succeeded by U Ba 
On, who, on the 19th November. noted in 
the diary that sanction did not now appear 
necessary. Heallowed respondent's Plea- 


.. MAUNG SHWE PHWE V. MÀ ME EMOKE.. 


that order. 


deféndant.. 
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der time to argue the question and on the 
28th November an amended applieation was 
filled asking that action be taken under 
s. 4716, Cr. P. C. Ultimately, on the 22nd 
December, the Judge ordered the . prosecu- 
tion ofthe appellants underthe provisions 


- of s. 476, Cr. P. C. It may be noted that he 


did not strictly comply with the provisions 
under, that section by niaking a formal 
complaint, but merely directed a copy of 
his orderto be sent to the District Magis- 
trate for the necessary action. This,in. ry 
view, is only a formal defect’ and does not. 
vitiate the order. “This is an appealagainst 
So far as concerns appellants 
Nos. 2 to 6, the order must clearly be set aside. 
They are not partiesto the suit and the 
decision C. T. Guruswamy, v. D. K.S. 
Ebrahim (1) is a sufficient authority for the 
proposition that for offences mentioned in 
s. 195 (c), Cr. P. O., the Court has juriedic- 
tion to file a complaint only against partics 
to the suit, Asregardsthe first appellent 
reliance is placed on Begu Singh v. Emperor 
(2, Rahimadullah Sahib v. Emperor (3) 
and Aiyakannu Pillai v. Emperor (4) In 
these cases it was held by Full Benches of 
the Calcutta and Madras.High Courts that 
action ürder s. 476 can be taken only by 
the Judge whotried the case and that it 
must be taken at least very promptly after 
the conclusion of the trial. Ido not think: 
it necessary to discuss those cases in full 
for in my view they are ‚rendered obsolete 
by the recent. amendments of the Code. 
The Calcutta case-is the leading’ one. In 
it, the learned Chief Justice; in arriving 
at the conclusion that the power was given. 
only tothe Judge who tried the casé said: 
"The expressions in the section ‘is of the 
opinion that there is ground’, ‘committed 
before it or brought under its noticein the 
course of a judicial proceeding,’ seem to 
indicate with some clearness that it is the 
Judge alone who tries the" case who can 
summarily, and at once, send the case for en- 
quiry to the nearest Magistrate.” Now, how- 
ever sound these observations might have 
been in respect of the wording of the section 
as it then stood they have no. application 


(1) 84 Ind. Cas. 439; 2 R. 374; (1925) A. I. R. (R) 
28; 26 Or. L. J. 295. .- 

(2) 34 O. 551; 5 ©. L.,J. 508; 11 O. W. N. 568; 5 
Or. L. J. 398; 2 M. L. T. 298. 

(3) 31 M. 140;.7 Or. L. J. 54; 17 M. L. J. 584; 3 
M. L. T. 79 a 


^^ (4) 12 Ind. Cas. 597; 32 M. 49; 19 M.I. J. 42; 4 M 


L, T. 404; 9 Or. L. J. 41 
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to the present section, which’ reads :— 
When any Court is, whether on application 


eene 07 Otherwise, of opinion that it.-ta@ . 


expedient in the interests of justice that an 
enquiry should be. made into any offence 
referred to.under s. 195, sub-s. (1), cl. (b) 
‘or el. (e), which:appears to have been commit- 
ted, or in relation to a proceeding in that 
Court......... " The difference is very signi- 
ficant.and, in -my opinion, it is clear that 
the power may now be exercised by any 
Judge of the Cotirt-concerned and not ‘only 
by the Judge who tried the case. The 
learned Chief Justice remarked : “1f months 


after the trial the Court may act under. 


s. 476 it is difficult to appreciate the neces- 
sity for s.195,"- He pointed out that under 
8. 195-sanction cah be ‘granted subsequent- 
: ly and by the successor of the Judge who 
tried the case, quoting Dharamdas Kamar 
v. Sagore Santra (5) as authority for this. 
The judgments of other learned Judges in 
that case and in the others mentioned show 
that they were moved by similar consider- 
ations in arriving at their decision.. Sanc- 
tion under s.195 has now been abolished 
and s. 476 has been so modified as to - allow 


the Court to act either on its own ‘motion - 
or on application. The application now 
made under: that section occupies exactly: 


the same position as one made formerly 
under s. 195 and I see no reason whatever 
why on such an application action should 
not be taken by the successor of the Judge 
who tried thé case On the question of de- 


lay there has not,in my opinion, been any. 


. undue delay in filing the application in this 
ease. It was filed in littleover a fortnight 
and that it -was in the first instance miscon- 
‘ceived.was the fault of the Pleader: ` It 

“may beadded.in-excuse for him that the 

` amendments of ‘the Code had then been 

' in force for only some six or. seven weeks. 
In my opinion, therefore, there is no ground 
in law for interfering in this case as regards 
the first appellant. On the facts also I see 
no ground for interference. I would, there- 
fore, dismiss the.appealof the first appel- 

~ Jant Mg. Shwe Pho. I would allow the. ap- 

.peals of the remaining appellants under 
s. 476 (b), Cr. P. C, and. direct that the 
complaint-as against them be withdrawn. 

Maung’ Gyi, J.—I- concur. I should 
like to note; however, that in, such cases, 
applications should: be ,made promptly. 


In the special circumstances of the case, 


(5) 11 0: W, N. 119; 4 Or- L. J. 454, Fe 
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however, I. consider that the application 
was sufficiently prompt.. $ 
E. 8.-D. Appeal partly allowed. 
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“KISHEN LAL AND QTHERS—AOCUSED— 
vun M egt d APPELLANTS - 

AE . o. versus 

. -  EMPEROR-—RZESPONDENT. 

Penal Code (Act XLV of 1860), ss. 99, 382, 888— 
Right of private defence not pleaded—Court, duty of 
— Public servant acting in good faith —Private defence, 
right: of, whether exists—Arresting Police Officers, as 
dacoits—Criminal Procedure Code (Act V of 1898), 
8. 159—Accused not identified immediately after arrest 
—Conviction, whether good. Es 

Even where a right of private defence is not 
pleaded, the Court, on finding on the evidence before 


“it, that the accused acted in the exercise of his right 


of private defence, is bound to take cognizance of 
the fact. [p. 252; col. 1.] 

Yusuf Husain v. Emperor, 44 Ind. Cas. 075; 16 A. 
L. J.-169 at p. 171; 19 Cr. L. J. 371; 40 A. 284, fol- 
lowed. ' : 

There is no right of private defence against an act 
of a public servant acting in good faith and under 
colour of his offizs, although that act may not be 


. strictly justifiable in law. [p. 252, col. 2.] 


The, right of private defence against property con- 
tinues, where -robbery -is attempted, only so long as 
the offender causes or attempts to cause to any 
person death or hurt or wrongful restraint or as long 
as the fear of instant death or of instant hurt or of 
instant personal restraint continues. [ibid.] 

Both ss. 332 and 333 of the Penal Code require as an 
ingredient, of the offence the presenze of an intention 
on the part of the acsused person, namely, to prevent 
or deter a public servant from discharging his duty. 
Where, therefore, the accused persons are unaware of 
ths fact that the persons whom they havé confined aro 

ublie servants, they are not guilty of any offence, 

p. 252, col. 1.] ` : wr 

Where the accused believed certain Police Officers to 
be dácoits who -had in the attempt to escape. arrest 
used a revolver and thus committed a non-bailable 
and cognizable offence : "ei 2 

Held, that they were entitled to arrest the men and 
keep them in confinement so long as it was necessary 
for making them over to the custody of Police Officers. 
[p. 232, col. 2; p. 253, col. 1. - 

In no dacoity case, would a Court convict a person, 
who was not identified in the Jail or before a proper 
authority, immediately after the arrest, simply on the 
strength of identification conducted inthe Court of the 
Cap E Magistrate or the Sessions Judge. -[p. 250, 
col. 2: NES 2 z 

‘Criminal appeal from an ọrder of the. Ses- 
sions Judge, Meerut. 

Mr. Nehal Chand, St. C. Thompson and Mr. 


Durga Charan Banerji; ` for ilo. Appel- 


D 


lente, SUN 


H 


546 : : l ` KISHEN LAL 
Mr. Sankar. Saran (Government. Pleader), 
for the Crown. ' DEM v 22 
JUDGMENT.-—This appeal relates, to 
a very unfórtünate incident which occurred 
in a village known as.Dhariwala in the Dis- 
trict of Muzaffarnagar. Twenty-four persons 
have been convicted by the learned Sessions 
Judge on charges under ss. 148 and 333 
read with s, 149-of the Indian-Penal Code. 
The original charges on which the appel- 
lants and some others were committed to 
the Court of Session were ss. 148 and 
332/149 Indian, Penal Code. .In the Court of 
Session the charges were amended and in- 
stead ofs. 332, s. 333. was substituted. But 
from the judgment. of the learned Ses- 
sions Judge it would appear. that, he took 
no,notice: of s. 149 of the Indian Penal 
Code. PROMIS ap: 
. "The facts which have, been undoubtedly 
established in the. course: of the trial are 


- shortly these :— | : 
“The Bijnor: Police wanted two persons 
Ganéshi and Bhagwana who were impli- 
cated in a case of dacoity. They got some 
information that these men were staying 
if Dhariwala, in the District of Muzaffar- 
nagar. A small Council of Police Officers 


was held at the village of Tissa in the Dis- 


irict.of Muzaffarnagar on the 19th of May. 
It was then decided that, the City Kotwal, 
Ram, Ratan Lal, of the District of Bijnor, 
'the'three Constables who-had accompanied 
him, namely, Rumal Singh, Chhote Singh 
and'Niaz Alimad, the Sub-Inspector, Tahaw- 
war Ali of the Police Station of Bhopa in 
thé District of Muzaffarnagar anda Police 
Constable. Shiva Ram of the same Police 
Station, should go into the. village of Dhari- 
wula in search of the two persons .who were 
waited. | b 

Earlyin the morning, the party started 
from Where they were stáying and arrived 


at’Dhariwala at 8, on the morning of 90th. 


May 1923. The hour is important from 
various points of view. 'Itis to be noted 


that-in the judgment ‘of the learned Ses-. 


sions Judge. it is mentioned at one place 
that the party arrived at 6.in the morning. 
But. that is clearly dueto an oversight. 
"The. party haying arrived at Dhariwala left 
théir tongas outside thé village habitation 
and “proceeded. on. foot. They met one 
Nanhwa who was loading-a cart of manure. 
They enquired of him’ where Ganeshi and 
Bhagwana were. Nanhia' directed’ the 
party to the quarters of jogis. One of’ these 
jogis, namely, Fagira was questioned and. he 
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directed the, party. to. the. house. of one 
Debi Chauhan. ` 'This-house-was:surroundéd 
-by the Police. Some of the. Police Officers 
were nearthe, house, some were at some 
distance. One of: the officers entered into 
the house of Debi. He noticed.that an old 
woman was removing a bundle and he 
` followed her into a hut. "What happened 
thereafter is not very clear. It) appears 
that at'about this stage-of-affairs the Police: 
Officers who were. at or near Debi's house 
were assaulted by a number of vil- 
.lagers. The.Sub-Inspector of Bijnor Ram 
„Ratan, Lal came-in chiefly for the. assault. 
Tahawwar Ali, the other Sub-Inspector got 
‘the news and.hurried tothe rescue. Itap- 
pears that there was a free fight, for wé 
.find that some of the villagers (more or less 
14 in number) also -received injuries in 
the, course of the scuffle. Sub-Inspector 
Tahawwar Ali fired some shots and one 
of these hurt the, accused person, Shera, 
Thereafter £.out of the Police were over- 
powered and captured and two ran away. 
A party went in search of them and eaught 
them: All were then taken to-the gemin- 
dar's dera or collection house, thence they 
. were removed to a hut which. has been de- 
scribed as dobari. The Police were kept 
confined the whole day.and night. In the 
course of the night one of-the party man- 
aged torunaway. In the meanwhile, Pullu 
.one .'of the men who had: driven. the tongas, 
ran away and gave. information. 'Early:in 
the morning.some Police Officers including 
the Deputy Superintendent of Police of.the 
“District of Bijnor and many of the villagers 
arrived.and rescued the Police Officers. 
Then there was a more or less indiserimi-. 
nate arrest of able-bodied persons and a 
paradé was held for identification by the 
Police Officers. Many. arrested persons 


were let go. About 30 were sent upto the. 
custody. = < : ans 
. Shera and his brother Mangal who were 


in the meantime in the hosptial were arrest- 
ed there. 'Thus32 men were placed before: 
the Committing Magistrate—the learned 
District Magistrate himself. He discharged 
two and committed 30 to stand their trial. 
before the. Court ‘of Session. The learned 
Sessions Judge acquitted 6 and convicted, 
as already stated, 24. 1 ; 

The case which has been very fully argued. 
on both sides divides itself into four por- 
tions;— Li Fh 

(1) Wé have to see what was the motive 
. of the attack on the; Pelice. Officers : 
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(2y'Next we have to See- who were the. 


- persons - who“ -were connectéd with” the 
attack; - E 


: (3) Thirdly we-have to: see- what: are the" 


offences under the Indian Penal Code that 


they cominitted. - 

(4) Last but not. leisti is the: question of 
-‘punishment. 
~ On the first point the learned Sessions . 
‘Judge has found himself unable to'give a 
clear answer. He begins his judgment ‘by 
‘saying: “The facts of this case are not seri- 
„ously i in-dispute, but it will never be known 
-why the | accused ° attacked the ‘Police 
“who, were’: merely ‘going to arrest a couple 
of dacoits in the course of their ordinary 
duty." 


Then he put two alternative probabilities © 


"before himself. He thought that there could 
'only be two reasons for the offences, either 
: the Police Officers mal-treated the. "village 
"people or the accused persons were deter- 
‘mined from the very first to prevent a 
search of their houses “because they were 
all involved in a series- of dacoity cases 
‘that had taken place recently.” He came 
to the conclusion that the latter was the 
“more probable reason. Further he said that 
“as. the accused persons had not set up 


‘any clear ‘case and had contented them- - 


selves mostly with pleading àlibis it ‘was 
impossible to tell with certainty how the 
quarrel arose. : Having gone through almost 
‘the'‘whole evidence that "was before the 
learned Sessions Judge T have come to the 
conclusion that the theory set up in argu- 
‘ment before ‘the learned Sessions Judge, 
‘namely, the officers were mistaken for 
dacoits or robbers who had come to extort 
“property on falsé pretences, was the true 
“one. The Deputy Superintendent of Police 
Mr. Hansnain who as I have said, was ‘an 
officer from Bijnor, said that between 
"Bijnor and Tissa the’ officers’ never put 
on any uniform for the purpose of conceal- 
ing their idefitity. The party met people 
on the way and told them that they formed 
a marriage party: It is to be noted that 
'the party froin Tissa arfivéd at 8 in the 
morning in the village. -They came on 
longas drawn by bullocks which “they 
‘left outside the village. It would have 
been subversive of the "obj ect for which the 
‘officers came; namely, the arrest of dacoits 
who had taken shelter in the village, to 
-have come in their uniforms. It is not the 
“case that all the officers came suddenly on 
“horse ‘back and surprised a certain house 
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where they knew tlié persons wanted were. 
They did not küow definitely Where to-find 
- Ganeshi arid Bhagwana. They had to make 
enquiries and théy did make enquiries, as 
I have already stated. If they had been 
in uniforms it- would have been impos- 
sible for- them not-to revéal their identity, 
with the result that the dacoits whom they 
` wanted "would take notice and run away. 
It seems to me, thérefore, to be certain that 
-the officers were without any uniforms. 
This theory is supported by a good deal of 
circumstantial evidence. I am not ignor- 
ing thé fact that'all the Police Officers and 
some other witnesses forthe prosecution 
‘say that the officers were in uniforms, but 
I have serious doubts on the point. 

The witnesses differ as. to where officers 
“were stripped of their uniforms. The next 
morning, the whole village was raided by a 
large body of men when arrests were made. 
Itis not said that any of the uniforms were 
recovered, It woüld not have been easy for 
the ‘villagers to do away with the uniforms 
‘of six. men, -Besides, they were acting or 
‘Supposed to have been acting in utter defi- 
‘ance of law. Under the circumstances it 
“would not be likely that they would think 
` it necessary to destroy the uniforms. 

The ‘prosecution witness Rumal Singh 
. (p. 199 of Judges's notes) says that no uni- 
forms were taken off in the dera in his pre- 
‘sence. Niaz Ahmad, prosecution witness 
No. 5, says that the uniforms were taken off 
at the dera (p. 219 ibid). The Police Officers 
were all kept together ànd this | discrepancy 
is inexplicable. RumalSingh says that, when 
the villagers beat the party they said 
among themselves that the party were 
dacoits. ‘Niaz Ahmad also says that the 
crowd which assaulted the Police party 

called them dacoits. Ram Ratan Bal pro- 
secution witness No. 6: says that when he 
‘was first attacked. one or two people said 
that he was à dacoit: ` 

Banwari, ‘prosecution „witness No, 16, 
says that when he went inside the room 

in which the Police had been kept in 
“confinement he recognised the thanedar of 
Bijnor and that he told the accused Mehar 
‘Singh that the party were Police but the 
answer giveh was that they were not Police 
Officers but were dacoits. He further said 
in his cross-examination that the party 
"were in plain clothes (the word in vernacu- 
lar is sada which would mean plain, clothes). 
"The learned Judge. haa translated , itas 
-whita clothes, - 


BB 
- The person who was first accosted by. the 
Police Officers, namely, Nanhwa was produc- 
edon behalf of the defence. He too says that 
the.officers were in plain clothes. He fur- 
' thersays that when he was asked the where- 
abouts of Bhagwana then he thought that 
they were Police Officers andthe Police 
Officers themselves told him that fact. 
There , is, therefore, a substantial body 
. of evidenee.to- indicate that there were 
circumstances which made the villagers 
to suspect ‘that the party of six were 
robbers who had come:to rob the villagers” 
.on & pretext of searching for dacoits. 
When the villagers wanted to arrest the 
Police Officers there-was a free fight 
(as T have already stated about 14 persons 
.out of.the accused were hurt), between the: 
villagers and the Police Officers and in the 
course of the fight revolvers were fired. 
- This last incident must have confirmed the 
villagers in their belief that the party were 
. genuine dacoits who had come armed. | 
As against the theory of the learned Ses- 
sions Judge that the village people resent- 
ed the proposed arrest of Bhagwana and 
Ganeshi “because they were all involved in. 
a series of dacoity cases," it has been pointed 
out that there is no evidence to substan- 
tiate it. 
cating that Ganeshi and Bhagwana had 
any relations in the village. There is 
nothing.to show thatthe village people or 
“some of them were suspected to have been 
.dacoits, Indeed.the very fact that the 
. Police Officers did not think it necessary to 
have a.larger party than. they themselves 
‘formed goes to show that no serious conse- 
_quencés were ever feared. The learned Dis- 
,Ariet Magistrate was examined in the Couit 
“below, and he said that he never heard 
the namé,of the village of Dhariwala till 
. the incident occurred. 
village had no bad reputation. The 
“learned Sessions Judge had the accused 
persons before him for several days and he 
observes in his judgment that they were 
men of exceptionally poor physic and of a 
. very low type of intelligence. Indeed there is 
.on the record evidence of incidents which 
"show how poor in intellect all these men 
_really are. The learned District Magistrate, 
‘when the party of the accused persons were 
.brought before him on the 21st of May 
1923, asked them if any of them had re- 
ceived any injuries and none of them told . 
him.that they had. The.learned Distriot 


“Magistrate put the question only to satisfy ` 
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Not a word has been said indi-. 


This shows that the ^ 
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himself as. to whether. the villagers had 
been illtreated but the villagers had not 
the intelligence enough to understand him 
and: kept quiet. lt was only, says Mr; 
Darling that after he had seen the medical 
report that he camé to know that several 
of the accused persons had received in- 
juries. Under the circumstance it cannot 
be the case that the whole village ora con- 
siderable part of the inhabitants were 
involved in a series of dacoity. cases, The 
incident of an old woman removing -come-, 
thing from Debis house, may have been 
accidental or due to an anxiety to save pro- 
perty from being taken. by the supposed 
robbers. 

Let us now consider the conduct of the 
villagers, themselves, to find out. what they 
aetualy thought about the party. After 
the villagers had overpowered the Police 
party they took them to the zemindar's dera 
and then confined them in a hut. They 
mounted guard day and night lest the party 
should escape. If they had any suspicion 
that the party were a body of Police Officers 
they would not have acted as they did. They 
would have simply beaten them and let them 
go. There could be no object to be gained in 
kéeping them alive and intact in the hut, 
mounting guard against their escape, 
knowing it al! the while that the news 
would get out and a larger body of officers 
and men would come and take them to 


-task. The presence of the three govérnment 


or scmi-government officials, the patwart, 


.the chaukidar and the mukliia also points to 


the same conclusion. The learned Sessions 
Judge bas ct one place in his judgment 


remarked that the villagers did not know 
. what to do with these men. 


That can hard- 
ly be correct: They knew quite well what 
they were about.. They were guarding 
them-so that authorities might come and 
arrest the party in confinement. There 
could have been no idea of killing them 
and disposing of the bodies, though one 
of the Police men has suggested it. lfsuch 
had been the idea, the night was the right 


.time, but the confined men saw the light 


of the next day safe and alive. That the 
villagers did not inflict more injury than 


.was inevitable in a free fight, between un- 


equal numbers and' subsequent capture, is 
abundantly clear.  Theinjuriés on 5 of the 


. Police Officers (though numerous in some | 


cases) were all “simple.” Only one sustained 
& "grievous hurt", but even that was not 
serious, They knew that Shera on receiv- 
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ing the bullet injury had gone to the 
authorities to make a report.. It is in evi- 
dence and has been satisfactorily establish- 
ed that Shera and his brother Mangal went 
away to complain. Of course, the ‘Villagers 
could not tell where Shera and Mangal acttial-- 
ly went. Shera and Mangal went directly. 
to the District Magistrate of Muzaffarnagar 
-and laid a written “application | before him 
stating a part.ofthe incident. Shera and ` 
Mangal have been described as ring-leaders 
in the affair. But if Shera and Mangal 
knew that they were in the wrong they 
would not have themselves gone to the bi gh- 
est District authority. It is clear, there- 
‘fore, that the villagers never knowing or, 
suspecting that they had Police Officers, in 
confinement were guarding them so that 


Police Officers might come and arrest those. 


whom they themselves: had arrested. Iam, 
therefore, clearly of opinion that the whole, 
affair is (not a comedy but) a tragedy. oL 
errors. 

Now let us see..svho were the people sho: 
took part in the affair, On this point un-, 
fortunately the judgment of the learned: 
Sessions Judge gives this Court no: agsist-. 
ance. He has given reasons, and very good. 
reasons too for acquitting six of the. ac- 
cused persons before him. Then he finishes 
the case against the remaining 24 accused 
persons by a single sentence, viz., by saying 
that he considers.that they had taken part 
in the riot. Fortunately, however, the 
Counsel for the appellants and the Crown 
have taken great pains and the Crown 
Counsel had the assistance of, the prosecut- 
ing Inspector. I am in full possession, 
therefore, of.the entire body of evidence 
that is against the individual appellants. 

‘Among the appellants there are three 
persons “who are more or less connected 
with the Government, namely, the patwari 
Kishan Lal, Gopi, the .mukhia and 
Ghasita, the chaulidar. As against these,. 
the Police evidence is clearly to the effect 
that not only they took part in the riot 
but, excited others in ‘causing hurt . to 
the Police Officers. Only in one. case, 
there is one of-the Police Officers, namely, 
Shiva Ram, who says that the patwari, 
‘Kishan Lal interfered in his (Shiva Ram's). 
being further maltreated. . The. learned 

Sessions Judge his not believed . any, por- 
tion of this evidence and. very rizhtly too. 
He says: "There are three officials, Gopi, 
Ghasita and -Kishan Lal’ patwari. . The. 
Police complained that.none of these three; 
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did anything to save them from injury but 
rather encouraged the villagers than other- 
wise. I do not think it very likely that 
they encouraged the villagers, but they 


. probably found thee their position was 9 
-helpless one” 


. lhave heard the ` entire evidence and I 
can say.that I am in a position to fully 
agree with the opinion formed by the learn- 
ed .Sessions Judge, who saw the witnesses 
himself. It.is clear then that the case 
against these.persons has been very much 
exaggerated. I am prepared to believe 
the witnesses so far that these men were 
found among the body of villagers _who 
had collected about the Police Officers 
and that some of. these came and went 
where the Officers were kept in confinement. 
This. would be in consonance with the 
theory set forth above, namely, that the 
Police men weré taken to be dacoits. I 
forgot to mention, but it is important to 
do so, even now, that all the Police Officers 
except Shiva Ram were utter strangers to 
the village. Shiva Ram alone says that, he 
had visited Dhariwala just a few times 
before.: There would be nothing strange 
then that, even the patwari,.the chaukidar 
and the headman should have been ignor- 
ant of their identity. Shiva Ram has not 
said that he met.any one in the village who 
was already an. acquaintance of his. If 
he had met any such person his identity 
would have been.disclosed and matters 
would not have been so bad. 

Having acquitted these three men of 
taking any deliberate part in the riot or 
exciting the rioters, the -learned Judge 
convicts the three persons of not making 
“ strenuous efforts to prevent the riot and 
the subsequent ‘disgraceful torture." This 
is his language. “Gopi, however; is & man 
of fairly. good position in the village and 
there is no reason to think that he wanted 
the Police to be seriously injured. On the 
other hand, neither he nor the patwari nor 
the chaukidar seems to hàve made strenu- 
ous efforts to prevent the' riot and the 
subsequent disgraceful torture and I am 
not prepared to let them off lightly. It 
may have been cowardice rather than 
deliberate wish to injure the Police that 
brought them into the quarrel, but they are 
certainly responsible for not trying to 
moderate thé violence of their more ignor- 
ant : comrades, The chaukidar ought to 
have: escaped long before the quarrel 
. became universal and -made a report at the 


we 


sai 
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hani.” d ani afraid. tlié reasons given by 
: the learned Séssidris Judge cannot be any 


‘sufficient ground for. cónvieting men of- 


: Offences under the-sections.of the Indian 
enal Code under which they Have -beén 


` éénvicted. : On the learned Judge's finding; : 


therefore, these.men must be acquitted. 


In’ the. circumstances I do not feel called © 


upon to discuss in- detail the particular 
evidence that may be against these men. 

. Barjit Mukh' Ram, Debi Sahai. son . of 
` Bansi and Rahwa. as well as Gopi were 
.represented. by-Mr. Thompson. I- have 
. already acquitted Gopi. I will now: còn- 
. alder the case-of the remaining four, Before 
:T-enter into the evidence I will dispose of 
a point oflaw. It appears that the deposi- 
tionsof two-óf-the witnesses, namely, Chhote 
and Niaz Ahmad (P.W. Nos. 3 and 5) taken 
before thelearned Committing Magistrate 
were admitted into evidence: at the close of 
their depositions, before the learned Sessions 
.Judge.- A question' arose . 
“evidence recorded by the learned Commit- 
ting Magistrate could: be treated as evidence. 
It. appears that the witnesses failed to 
identify all the aczused persons whom they 
had identified before the learned Magistrate. 
It was found that over two months had 
elapsed. between - their examination before 
the:learned Magistrate and the date on 
which they were examined before the 
learned Sessions Judge and. it was likely 
that-the witnesses should forget the, faces. 
Under these circumstances I think it was 
entirely within the discretion of the learned 
Sessions Judge to admit the evidence. The 
evidence. "was admitted before the- cross- 
examination began :and the defence could, 
therefore, cross-examine the witnesses .on 
the statements that they had made before 
the Oemmitting Magistrate. 

: It will be necessary to go into the history 


of: the case before examining what evidence: 


“there is against the individual ‘appellants. 
On the morning of 21st May 1923 when the 
Deputy. Supérintendent of Police Mr, 
‘Hasnain arrived with a large: body of men 


. and. rescued the ‘five’ Police Officers who * 
were.still in confinement, he ordered the. 


arrest of all able-bodied men in the village. 
These men numbering between 70 and 80, 


were put up in an open space of land and. 
. the Police Officers were called upon to 


identify them. It is in his ‘evidence that 
those.who were identified by less than two 
of the Police Officérs were let’ go-and those 
xen were: SSA ‘by. two, „gr “more of the 
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‘proper thing to-do. 


‘these identification proceedings. 


-learned District 


‘how : far ‘this ` 


.dacoity case, 
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Police Officers were arrested-and.sent up NM : 
Muzaffarnagar. his was, no doubt, a very » ‘ 
But, most "unfortuna- 
no’ record whatsoever was kept -of 

Indeed: 

the proper thing ‘to-do was- to send the ., 
nien, after. identification on the’ open field, 
at-once to the custody and then to conduct: 


lely, 


_a fresh identification proceeding. in the Jail’ 


before a Magtistrte and to keep a record. 
This is always done in dacoity cases; The 


-Police.Officers were utter strangers to the. 
village - and 
for them to remember the faces long after 


it would be very diffieult 


the occurrence. Ib was, therefore;necessary . 
to kéep a record of the' ‘identification which 
took place soon ‘after the incident. The 
Magistrate started an, 
enquiry. into the case on the 5th of June 
1923. Then-as usual, the accused persons 
would-be brought unveiled to his Court 
and would be ‘kept ‘outside the Court till 
the case was called on. "The , prosecution 
witnesses would thus have an opportunity 
to see the accused. persons over and over. 


‘again. In these circumstances the utility of 
identification in the: Court’ of the Commit- 
ting Magistrate and later on in thé Court of 


Session is. very much diminished. In no 
a Court would convict a 
person who was not identified in the Jail or 
before.& proper authority, immediately 


after the arrest, simply on the strength of 


identification conducted in the ‘Court of the ` 
Committing Magistrate. or the Sessions 
Judge. This being: the case the evidence’ — 
in this case loses its entire value. : A further 
difficulty is created in the case by the fact 
that the witnesses are, generally speaking, 
unable to say. what part what accused 
person took in the affair. J recognise this 
would be impossible for ‘the prosecution 
witnesses to do in most of riot cases or 
of dacoity cases. But where the safeguard 
of an earlier identification is non-existent 
the Court is bound to insigt on something . 


being: said by. a prosecution witness to 


indicate why: and "how he happens to 
remember the faces long after. the event. 
The witnesses, again speaking generally, 


_ said before the Courts that, they saw such 


and such of the accused persons, either 
in the riot or in guarding the Police Officers 
in the hut. Thus, the second. safeguard ` 
against the inaccyracy and “deliberate 
perjury is also taken away. I will quote 
an example, As against Debi Sahai son 


Bu Bansi- there i is the evidence. of Shiva Ram, 


t- 


[85 10.1925] ` 
Hesays: “Tean recognize by ap Sata iire 
_ following. Debi Saliai-son.of Bangi.” 
witness: does not say: what part Debi Sans 
gon of Bansi took in the riot. 


Coming to individual cases, Sarjit. is 


mentioned by. only- one witness, üámely, 


"Qhhote in the Court -of “the “Magistrate. 
There i is no other eyidence against: “him, 


n, this ground” alone’ lie is entitled to an. 


“acquittal: It is unsafe to basé à conviction 
“on the statement’ of one identification. : 


. As against Mukhram. there is only one l mentions him is Niaz Ahmad who has men- 


` witness, namely, Nias Ahmad who has pur- 
- ported to identify good many people, 
unsafe to basea conviction on the testimony 
~of one identifying witness, so lie too is 
entitled to an acquittal. MAE 

. As against Debi Sahai son of Bansi, there 
is the evidence of one witness only, namely, 
` Shiva Ram. Masita mentions one Debi but 
that is clearly the other accused person: For 
Debi, son of Bansi, has'always béen describ- 
ed as Debi Sahai and not as mere Debi. 
For the reasons given above, Debi Sahai 
son of Bansi is also entitled to an acquittal. 


" As against Rahwa there-is.no evidence re- 
corded | by.the learned Sessions Judge, His 
conviction, if any at all, must be based on 
the statements of Niaz Ahmad. and Ghhote 
recorded in.the Court of thelearned Magis- 
trate. I consider that it would be . unsafe 
to rely for conviction on -the statements of 
those two witnesses only- specially as no re- 
‘cord was -kept ofthe initial-identifications 
and the witnesses had an opportunity of 
‘seeing the accused persons before the Magis- 
trate, 

' L.will now take. the case of. the. appellants 
represented by. Mr... - Bajpai. 

As regards Shera, he is theman who receiv 
ed. the büllet wound.. His presence is clearly 
established. It will be a matter for -con- 
sideration whether he should be convicted 
of not and, if 80; of what offence; - 


-Mangal's pregence is sworn to by n no less 
than five witnesses and I must: hold.that. he 
too was present at’ the commotion., 

.Against. Saktu we have got the. evidence 
of. Naiz Ahmad alone, and I would not con- 
viet him: 

As régards Shadi we dns evidence of 
“three. wittiesses, namely, Shiva Ram, Rumal 
and Masita. His presence on the ‘occasion 
must, therefore, be taken to be practically 
certain, . 

-AS, regards. Bhagwana we. have the evi- 


déiice Of’ threé "Witnesses; hainely, Shiva. 
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: therefore, assured. 


Itis.- 


“the riot. 
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Rami, Masita dud Muklia. His présence tod 
i$, therefore, assured. Partap son of Narpat 
has been mentioned by only.one witness, 
namely, Niaz Ahmad and I would uot con- 
vict him; ;- ro 

As ágairist Suka doh óf Behari we have 
no less “than the testimony of five witnesses, 


namely, Shiva Ram, Niaz. Ahmad, Ran Pra- 


sad, Masita and. Mukha, “His presence is, 


-As against. Jugna, the only. .person who 


tioned a ‘lot of people. 
bim. 

Against J habba we have the evidence of 
twò persons, namely, Niaz Ahmad and.Masita. 


I would not convict 


'Jhabba does not belong to the. village of 


Dhariwala. . He is the son-in-law of . Shera 


and he says that he happened to come to the 
-village on the morning of the 91st of May 


1923 and was arrested. I doubt his compli- 
city and give him the benefit of it. I would 
not, therefore, convict him. 

. As against Mula we have the arida of 


-only two persons, namely, Shiva Ram and 


Niaz Ahmad. Acting on the principle. al- 
ready, laid down: for my conduct I would 
acquit him also. 


“As against Debi son of Behari, we have no 


less than six witnesses, namely, Ram Ratan, 


Shiva Ram, Chhote, Niaz Ahmad, Ram Pra- 
sad and Masita. It will be remembered that 
he is the man whose house was going to be 
‘searched when. the resistence took place, 
There can, thérefore, bé no doubt about his 
presence in thé fight. 

Now come the appellants who are unre- 
presented in this” Court, They are sik in 
number, namely, Mehar Singh, Hardewa 
Purna, „Siria, and the two Sukhrams. 

As regar ds Mehar Singh we have at least 
six witnesses testifying to his presence in 
His presence on the spot is, there- 
fore, entirely assured. 

Hardewa, is identified by at least five and 
his persence may, therefore, be taken as es- 
tablished. 

. As against Purna there is but the testi- 
mony of Niaz’ Ahmad. , I would acquit him. 

As against Siria wehavé three witnesses, 
namely; Chhote, Niaz Ahmadand Masita w ho 
prove his presence. Ihold that he was pre- 


‘sent in the riot. 


As against Sukhram son: of Chhajju he 
has but one, witness against him, namely, 
Ghhote Singh. ‘I would -àcquit him. 

JAs against, Sukbrar ¢ son ‘Of Sarjit' there is 


t 


bò - 


no evidence whatsoever. He must, therefore, 
be acquitted. : 

. Now'the questionis whether the nine per- 
sons, namely, Shera, Mangal, Shadi, Bhagwana 
son of Behari, Sukha, Débison of Behari, 
Mehar Singh, Hardewa and Siria ought to be 
convicted of any offence and if so of what 
offence. C 
affair was the outcome of agrim error which 
has resulted in maltreatment of six officers 
of the Government. But the question is 
whether these men are to be sacrificed, simply 
because six honest Government servants 
have suffered a& their hands or whether the 
act may be excused on the ground of want 
of true knowledge on the part of the accus- 
ed persons, This brings me to the considera- 
tion of thelaw on the subject. The first 
section to be considered is s. 333 of theIndian 
Penal Code. It is not necessary to con- 
sider at present whether s. 332 is applicable 
or s. 333. The learned Magistrate has dis- 
' cussed the point very clearly in his judg- 
ment and.I am entirely at one with him 
in thinking thats. 332, when it is applied 
with s. 149 tothe circumstarices of the pre- 
gent case, is the more appropriate section. 
However, both the sections require asan in- 
gredient of the offence, the presence of an 
intention on the part of the accused persons, 
namely, to prevent or deter a public servant 
from discharging his duty. If the accused 
persons were unaware ‘of the fact that the 
' persons confined were publie servants the 
offence has not been committed. 


Now coming to s. 148 it is clear that the 


accused. persons were armed with lathis, 
for most of the injuries deposed to by the 


Civil Surgeon were caused by lalhi blows.. 


“Tt does not appear that the lathis were ac- 
tually produced and every lathi cannot þe a 
deadly weapon. Section 148 further involves 
an offence under s, 147 in which there must 


be a.common object and there must be. 


an unlawful assembly The common 
object in this case .was the. arrest . of 
persons believed to be dacoits or robbers 
who wanted to enter the house of Debi on 
the supposed pretext of searching for da- 
coits. The persons, therefore, who opposed 
these men were acting for the, protection of 
property. and the question is whether they 
exceeded the right of their private defence. 
Even wherea right of private defence is not 
pleaded, the Court, on finding on the evi- 
dence before it, that the aceused acted in the 
exercise ofhis right of privaté defence, is 
bound to take cognizance of this fact, vide 


H 
` 
` 
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[have already held that the whole’ 


. Indian Penal Code. 


[85 1. C. 1928) 


Yusuf Husain v. Emperor (1). There is no 
right of private defence against an act of 
a publie servant acting in good faith and 
under colour of his office, although that 
act may not be strictly justifiable in law. In 


"this ease the Police Officers did nothing as 
"to which it can be said that it was not strict- - 


ly justifiable in law. The fact that they had 
not uniforms on will not make their act 
ilegal. But there still exists aright of pri- | 
vate defence under Explanation I of s. 99 of 


“the Indian Penal Code in a case where the 


alleged offender does-'‘not know and has no 
reason to believe that the person doing the’ 
act was, a public servant. This explanation, 
therefore, covers the present case. A 
The only act which is involved in the 
charge under s. 148 is the commission of the 
offence of rioting being armed with a dead- . 
ly weapon. No charge of illegal confine- 
ment was laid-against the accused persons. 
The right of private defence.against proper-. 
ty eontinues where robbery is attempted, 
only so long as the offender causes' or at- 
tempts to cause to any person death or hurt 
or wrongful restraint or, as‘long as the fear 
of instant death or of instant hurt or of 
instant personal restraint continues. After 
the Police Officers were ejected from the 
premises of Debi ‘it would appear that 
the right of private defence of property 
ceased. In the course of: the ejectment 
came the fight and a revolver was used. 
Thus the right of private defence of person 


‘came into existence and continued ‘so long 


as the danger to the persons continued. 

Now the question is whether the accused 
persons bad any right to confine the Police 
Officers after the right of private defence of. 
person and property. ended. à; 

This brings me to the consideration of 
the provisions to be found in the Cr. P. C. as 
as to the right of arrest by private persons. 
According to s. 159 of the Cr. P. C. (before 
it was amended) a privaté person could 
arrest any man who in his view committed 
a non-bailable and cognizable offence and 
who had been proclaimed as an offender. In 
this case the villagers believed that the Police 
Officers were dacoits, armed robbers, who' 
had in the attempt to escape arrest used” 
arevolver. The supposed offénce was, 
therefore, non-bailable. and cognizable: 
being an offence under s. 392 of the 
They were, therefore, - 
entitled to-arrest the men and keep them in: 


(1) 44 Ind. Cas. 075; 16. A. L. J. 109 at p, 171; 19 Or, 
L, J, 871; 40 A, 284. f 


-t 


. 
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- confinement so long as that was necessary 
for making them over to the custody of Police 
Officers. I have already stated that Shera’ 
‘and Mangal were despatched to move 
the authorities, The villagers, therefore, 
made every attempt to bring the matter 

: to the notice of the proper authorities. 
They did not know and could not know 
whether Shera and Mangal went .to the 
Police Station or direct to the District 
Magistrate but this is really immaterial. 
The confinement of the Police Officers was 
not under the circumstances unnecessary. 
It would have been considered dangerous 


to carry them bodily to the Police Station’ 


of Bhopa. The confinement, therefore, 


was justified. It follows that no offence . 
under the law was committed by the. 


nine persons whose presence has been 
established in the riot, by reasonably good 
evidence.” ban a, 4 

In this.connection the provisions s. 79 
of the Indian Penal Code are also very re- 
levant. It lays. down that nothing is an 
offence which is done by any person . ...who 


by reason of, a mistake of fact ...... in good. 


. faith, believes himself justified by law 


‘in dong it. This rule protects the nine men, 


‘who would be othérwise convicted, from con- 
viction, of any offence under the Indian 
Penal Code. ~. f 

“My finding being that no offence has been 


: committed by Shera, Mangal, Shadi, Bhag- . 


wana, Sukha, Debi, Mehar Singh, Hardewa 
and Siria, they carinot be punished although 
they ‘took part in the riot and the confine- 
ment of the Police Officers. . Under the cir- 
_cumstances-it isnot necessary to consider 
what would have been the suitable punish- 
ment in the case of conviction. . 
` The result is that the appeals of all the 
appellants succeed. I set aside the con- 
victions and sentences and order the appel- 
lånte’ release. . - —. s 
It is but fair to the six Police Officers con- 
cerned in the tragedy to mention that, the 
trouble that came to them ‘was. unprovoked 


by any unlawful aet. . 


TKSD. OO Convictions set aside. . 


^ charged 
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RANGOON HIGH COURT. 
. CIVIL MISCELLANEOUS APPEAL No. 36 or 1924, 
` November 21, 1924. 3 
Present :—Mr. Justice Godfrey. 
: MA AIN LON AND ANOTHER—APPELLANTS 
: versus : 
MA ON NU--RESPONDENT. 

` Penal Code (Act XLV of: 1860), s. 196, offence 
under—Production-of document in compliance with 
order of Court. j 

“Tt is an essential element of the offence under s. 196 
of the Penal Code that the document should have becn 
corruptly used or attempted to be used as true or 
genuine evidence. [p. 253, col. 2; p. 254, col. 1] — 

. The production of a document in compliance with 
an order ofthe Court does not amount to using the 
document as genuine within the meaning of the scc- 
tion. (p. 254, col. 1.] : A 

Assistant Sessions Judge of North Arcot v. Ram- 
ammal; 13 Ind. Cas. 275; 36 M. 387; 10 M. L. T. 563; 
11912) M.W. N. 3; 22 M. L. J. 141; 13 Cr. L. J. 35 and 
Yn re Muthiah Chetty, 13 Ind. Cas. 286; 36 M. 392; 11 
M. L. T..21; 22 M. L. J. 181; (1912) M. W. N. 455; 13 
Cr.L. J. 46, followed. in 

- Appeal from the order of the District 
Court, Hanthawaddy, in C. M. Applica- 
tion No. 14 of 1924. 

: Mr. Leong, for the Appellants. 

Mr. Maung Ni, for the Respondent. 


JUDGMENT.—In this matter the ap- 
pellànts appeal against an order by the 
District Court Henzada under s. 476-B, 
Cr. P. C, charging them with the offence of 
corruptly using as genuine evidence in Suit 
No. 20 of 1923 of the Sub-Divisional Court, 
Twante, two documents (Exs, l and 2) 
which they knew to be false or fabricated, 
an offence which is punishable under s. 196, 
-Indian Penal Code. Application has been. 

. previously made to the Sub-Divisional 
Court for sanction for their prosecution in 
respect of the same offence but this was re- 
jected and it was on appeal from th® Sub- 
Divisional Court's order that the order now 

"complained of was passed. It appears that 
the suit inthe Sub-Divisional Court wasa 
suit filed by the respondent against the ap- 
pellants for the cancellation of these very 
documents, which are registered sale-deeds 
-upon the allegation that they had been exe- 


' cuted by the respondent in consequence 


ofthe false and fraudulent representation 
made to her by the' appellants, and it was 
after obtaining a decree for their cancella- 
tion upon this ground that she applied for 
sanction for the appellants’ prosecution 
under s. 196, Indian Penal Code. 

Tt isan essential element of the offence 
that the documents should have 
been corruptly used or attempted to be used 


obtain discovery from the appellants and 
' subsequently, in the courseof her examina- 
tion-in-chief, the respondents were. called 


upon to. produce. and did, produce the; 
documents in question, which they had, as. 
in duty bound, disclosed'in, their ‘affidavit . 
( The documents were, there-., 


of documents. doci 1 
fore, put in as exhibits in the case, but'in- 
stead of. being marked as the plaintifi-res- 


'pondenit's exhibits, as they should have been, 
(efa S. 163, Evidence Act) they were marked: 
' asthedefendants-appellants’ exhibits. Apart . 


from this, however, it.is abundantly clear 
‘that, in such circumstances,’ there’ was no 
deliberate use of the documents by, appel- 


'lants as evidence at all. They disclosed the . 
- documents in compliance with an order. of | 
the Court, and they produced them as they. 


. had to do when called upon. Independent 
volition on their part was entirely absent, 
and it is obvious that’. they could not; have 


been convicted of an offence under this sec-, 


tion: Assistant- Sessions 
_Arcot-v: Ramammal (1)... 5. > 
‘Tt isi urged further that, since they have 


Judge. of , North 


sworn in evidence.that the ‘documents: were. 
genuine, it must be taken that they have - 


corruptly. and ‘fraudulently. used; them. 
within a meaning. of.the sectign. This 
-argument appears to me. equally unsound,’ 
and Lani'fortified in that view by. the ruling 
of the Madras-High Court in the case of 
In-re- Muthiah Chetty (2)... . E WA 
' 1 For these- reasons this appeal must be 
allowed and the "orderofthe District: Court: 
get aside. < 

K. 8. D. 

| 13 Ind. Cas.275; 36 M. 387; 10: Mi L.' T. 563; 
afi xw. N:3 22 M. L. J. 141; 13 Cr, D. 3.35, 
-(2) 13 Ind“ Càs. 286; 30 M: 392; 11M. L. T.21; 22 M: 
is 7.181; (1912) M. W. N, 455; 13, Or. L. J. 46. - 


. Appeal allowed. 


' Magistrate, to 


. the-Coniplainant. ! : < 
' Mr. J. C. Adam; Public ‘Prosecutor, for- 


-` ORDER.—Thése are- 


Sen E 


. MADRAS HIGH COURT. . 
Criminal Reviston Cass Nos. 508 AND. 


509- or 1924. e Eus y? 
(ORIMINAL Revision PETITION Nos. 420 and. | 


421 “or 1994). 
August 21, 1924. — .. 
Present :—Mr. Justice Madhavan Nair. 

' SARDAR KHAN SAHIB-—Acctsep— 
EE : PETITIONER < ts 
2 uo c DeSUS 2 2.000. 
ATTAULLA--COMPLAINANT—RÉSPONDENT; 
. Criminal Procedure Code (Act V ` of 1898), s. 880 
Transfer of Magistrate—Trial de novo—Transfer of 
case to transferred Magistráte, effect of-—Procedure. 


4 


When on the transfer of'a Magistrate to another’ ~ 


station, a criminal case pending before him is taken up ' 
by another Magistrate and the trial is ‘started de novo, 
the proceedings which-had already taken place before 
the Magistrate who has been transferred are "wiped 
out, and such Magistrate has no jurisdiction, on'the ' 
case-heing' transferred to him again by. the District 


roceed with the trial from “the. point.. 
where he had left it. ^ : -` adu 


Jago. Singh .v. "Emperor, 53 Ind. Cas, 820; 20- Or." 


' L. J. 820, followed. 


Petitions, under ss. 435 and -439 of the 
Cr. P.-O., 1898, praying the High: Court to’ _ 


revise an order of the Court of the District 


Magistrate, Salem, dated the-21st July 1924in . 


C. M: C. Nos. 31 and 32 of 1924, transférring ` 


. ©. C. Nos. 113A and 113, on the file of the. 
Court ~of , the Sub-Divisional: Magistrate, - 
Dharmapuri to the file of the Treasury ' 


Deputy Magistrate, Salem, 


Mr. K.S. Jayarama Iyer; -for the Peti- 


tioner. ^ 


Mr. M.S. Ratnasabapathi Müdaliar; for 


the Crown. : . 


vising the order of the District Magistrate: 


of Salem transferring C. C.-Nos:.113A.-and-” 
. 113 of 1923 from the file of the Dharmapuri,” - 
.Bub-Divisional: Magistrate to the file the 


Treasury Deputy Magistrate Salém. -> 


These. cases were tried before Mr. Pinto, - 
while he was the ‘Sub-Divisional Magistrate’, 


óf- Dharmapuri, ‘but before the trial was. 
over he was transferred to Salem as the Trea 
sury Deputy Magistrate. Mr.. Pinto's suc- 


< cessor at Dharmapuri -granted the accuséd 


ade novo trial. . The District Magistrate 
has now ordered the transfé of these 


cases to the file of Mr. Pinto at- Salem on. 


the ground “that the balance of conveni- 
ence is strongly in favour of the small 
amount of work still to be done being done 
by Mr. Pinto at Salem rather than the 
whole case shoüld be heard again by a new 


petitions-for re- 
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Magistrate at Dharmapuri.” -It has been 
‘assumed by the District Magistrate that 


Mr. Pinto could go on with the trial of the 
cases from the point where he had left it. 


In the decision reported as Jago Singh v. 


Emperor.(1), it has been held by a Bench 
of the Patna High Court in similar circum- 
stances that when, on the transfer of a 
Magistrate, à criminal ease pending before 
him is taken up by another Magistrate and 


the trial is started: de novo, the proceedings : 


which had ‘already taken place before the 
Magistrate who has been transferred are wiped 
out and such Magistrate has no jurisdic- 
tion on his return to the district to proceed 
with -the trial from the point where he had 
left it. . Applying the. principle of this 
decision to the facts of the present case, 
I am inclined to think that, if Mr.. Pinto 
took up the cases from the point ,.where he 
left it and went on with the trial his pro- 
cedure would be illegal and the'eases would 
have to be tried de novo. The balance of 


convenience relied upon by the District, 


Magistrate as a justification for the transfer 
does not, therefore, really exist. The, ques- 
tion as regards _ the hardship and | the 
inconvenience which the transfer -of the 
cases to Salem will cause to parties. and 
their witnesses all of whom are alleged to- 
belong to Dhármapuri has also not been 
considered by-the District Magistrato. 

I, therefore, set aside the order of the 


District Magistrate transferring ` the cases . 
to the file of the Treasury Deputy Magis- 


trate of Dharmapuri will take up the cases 
on his file.and proceed with their trial. 

^ In this view, it is unnecessary. to consider 

the further question: raised by the petition- 


er's leatned -Vakil- that the District Magis-, 


trate had.no jurisdiction to transfer the 
cases to the file of Mr. Pinto under s. 528, 
Or. P. C. since Mr, Pinto is only a Treasury 
Deputy. Metam. 


y y v. Or der set aside. 


E 53 Ind. Oas, 820; 20 Cr. L. 4 820. 





' RANGOON HIGH COURT. 
, URTMINAL “REVISION Nos: 502-B ann 427-B 
"or 1924. - 
“August 11, 1924. 
Present; -—Mr. J ustite Baguley. 
f ‘KHEM CH AND— PETITIONER ` 
Versus 
LALU— RESPONDENT. 7 
Ör iminal Pr ocedure Code (Aet V of 1808), « 8, 439— 


KHEM CHAND V. LALU. ` 


'186; 42 ©. 612; 19 ©. W. 


. pliration of private persons. 
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Ordér`of -acquitial-—Revision—High Court, powers of. 
The High Oourt can no doubt revise orders of 
acquittal; but the power of reversing acquittals is one 
that -will only be used sparingly and when the in- 
terests, of public. justice demand. [p. 255, col. 2.] 

Nga Po Pyàw v. Nga Po Nwe, 42 Ind. Cas. 330; 3 
U. B. R. 19;-18 Cr. L J. 970, followed. 

It is in every exceptional cases that acquittals are 
set aside -in revision on the application of private 
persons. > [abid] 

Faujdar . Thakur v v. Kasi Chowdhuri, 27 Ind. Cas. 
N. 184; 21 C. L. J. 53; 16 


Cr. Li. J. 122, ‘referred to. 

Criminal Revision against an order of the 
Second: Additional Magistrate of Pyapon, 
in Or. Reg. No. 77. of 1924, - 

Mr. Patker, for the Petitioner. 

ORDER.--The applicant prosecuted 
the respondent for cheating with regard to 
three.pairsof diamond bangles. (The re- 
spondent was convicted by the Magistrate 
but acquitted, on appeal, by the Sessions 
Judge. The present applieation is for the 
revision of that order of acquittal. 

That this Court has power to revise orders 


. of acquittal i is undoubted. For authorities 


on this point, I need" only quote Queen- 
Empress v. Balwant (1), Faujdar Thakur . 


: v. Kast Choudhuri (2), Kangali Sardar v. 


Bama Charan Bhattacharjee (3), and Nga 
Po Pyaw v. Nga Po Nwe (4). The question 


now arises as to whether I should admit 


this application for revision.: In :the, last 
quoted , case, there is the dictum, “But in 
any case the power of reversing acquittals 


.is one that will only-be used sparingly and 
"where the interests: of public justice de- 


trate at Salem. The Sub-Divisional Magis; ;« mand. 


And there isa further statement, 
“it will not do so except in exceptional 


. cases, and applications for ‘the purpose 


should be discouraged on public grounds.” 
“Mr. Patker, who argued the application, 


-was unable to quote me any case in *this 


Court or in, the late Chief Court of Lower 
Burma in which an acquittal has been set 


; aside in revision on the private application. 


- In Faujdar-Thakur v. Kasi C. 


Chowdhury 


* (2); on page 623, it is mentioned that, in re- 
- “cent times, four -or five rules have been 


issued and all: -except one, by one Bench. How 
many of these rules were made absolutei is 


"' not known to me but it seems clear that it is 
‘only inrare'and most exceptional cases that 


acquittàls are.set aside in revision on the ap- 
In the present 
(D 9 A. 1 at p. 135; A. W, N. (1886). 322; 5 lad 
us Yat Cag. 186; 49 O. 612; 19 
er 2; 19 0. W.N. 
21. CL. J. 53; 6 Cr. L. J. 122. 1 
(3) 12 Ind. bas, 985; 38 C. 786; 12 Cr. L. J. d 
B (i) 42. Ind. Cas, 330; 3 U B. R, 19; 19 Or, L J, 
d . : 


$56 | 


case there seems to me to be no striking 
feature at all. The Magistrate took one 
view of the oral evidence and the Sessions 
Judge took the opposite view. - There is 
no legal point or questior of jurisdiction in- 
volved. 'There are no publie grounds put 
forward which render this a matter of im- 
portance. The only:point of importance is 
the fact that respondent got three pairs of 
diamond bangles worth more than Rs. 3,000 
from. the applicant and has pawned them to 

à third. party, and, if. the applicant can get 
the respondent convicted i in connection wi ith 
these diamond bangles, he expects to be 
able to recover them from the third party, 
without having-recourse to a civil suit. 

I see.no reason why he should use the 
Criminal Courts to recover property which 
he cannot obtain by a civil suit. I am 


asked to exercise the power which is only. 


mearit to be used in very exceptional cases, 

and I do not regard the present case as 

falling within that category. I dismiss the, 
; application. 


K. 8. D. Application dismissed. 





MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 580 or 1923. 
. (CRIMINAL Revision Petition. Nos. 462 

` oF 1923 AND CIVIL ‘Revision PETITION 
No. 613 or 1923). 
August 19,1924. 
Present:—Mr. Justice Beasley. 
IN Gr. R. C. No. 580 or 1923. 


. NATESA NAICKER-PzrrTIoNER No. 1— 


^ PETITIONER 
VETSUS 
RAGHAVACHARIAR AND OTHEES— 
OouNTER- PETITIONERS Nos. 1 To $ 
- —RESPONDENTS.. 
NG. R. P. No. 613 or 1923.- 
 DENARAJ A NAICKER—PETITIONER 
No. 1—PETITIONER 
versus 
RAGHAVACHARIAR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings under -Sale of crops—Deposit in Court— 
Proceedings dropped by consent—Disposal of sale-pro- 
ceeds—Question of title, decision of—Procedure. 
During the pendency of proceedings under s. 145, 

Or: “the crops on the land were seized and 
sold peg ‘the proceeds deposited in Court. The pro- 
ceedings were then dropped with the consent of the. 
Pd, that it was not thereafter competent to the 
Magistrate to decide which of the parties was en- 


wy 


NATESA NAICKER V. RAGHAVAOHARIAR, 


- under s. 145, Cr. 


` (85 1. G. 1925]. 
titled to the money and to hand it over to him; the 
proper order to make inthe case was to dir ect the 
money to remain in deposit pending the decision in 


a Civil Court as to which of the parties was entitled 
to it. fp. I col. 2.] 


IN On. R. C. No. 580 or 1923. 

Petition, under ‘ss. 435 and 439 of-the 
Cr. P. C.,-1898, ands. 107 of the Govern- 
mént of India Act, praying the High Court 
to revise the order, dated the 23rd June 
1923, of the Court of the Sub-Divisional 
First Class, Magistrate, Saidapet, in Mis- 
cellaneous Case No. 62 of 1923. 

nC. R. P. No. 613 or 1923. 

Petition, under s. 115 of Act V of 1908and 
s. 107 ofthe Government of India Act, to 
revise the order of the Revenue Divisional 
Poet Saidapet, dated the 23rd June 
1 3 

Mr. F. Z. Vaz, for the Petitioners. : 

Mr. K. V. Sesha Iyengar and R. V. Sesha- 
giri Rao, for the Respondents. 

Mr: J. C. Adam, Public, Prosecutor, for 
the: Crown. 

JUDGMENT. —The facts of these 
cases appear to be that an application 
P. ©., was pending and 
during the pendency of that application 
tlie Sub- Inspector of Police seized certain 
harvested crops apprehending breach of 
the peace. The crops were first entrusted 
to the Village Munsif and subsequently the 
crops were “sold and -the' sale proceeds 
amounting to Rs. 340 were deposited and 
the-proceedings under -si 145 were dropped 
with the consent of both- parties. As there 
was no likelikood ofa breach of the peace 
taking place, the question of possession was 


“not decided. The Magistrate then appears 


to have decided the question as to which of 
the parties was to receive the money, which 

had been deposited, and hé decided that the 
money was to be handed over to the counter- 
petitioners in Miscellaneous Case No. 62 of 
1922. The effect of this was that he really 
was deciding a question which was the 
subject of dispute between the parties to 
be decided later on. In my view he had 


'.no right whatever to make the order he 


did. But the proper order would have been 
for the money which had been deposited to 
remain in deposit pending the decision as 
to which of the -parties was entitled. In 
my view the order of the Magistrate and 
Revenue Divisional Officer should be can- 
celled, The respondent will pay the costs 
of the petitioners in Civil Revision Petition, 

V. N. Y. - corper reversed, 

Z. K. 


qu LO. 1985) 
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7 "SrECIAL SECOND ÇIVIL APPEAL No 247 
oe a -oF 1924, 
^ .. August 26, 1924. 
Present; —- Sir Sydney Robinson, Kr., Chief 
Justice, and- Mr. Justicé Baguley. 
MA SHIN: alias MA MA GALE AND ANOTHER 
] oe ANGG 


MÀUNG SHWE HNIT AND ANOTHER— i 
PrAINTITFS—RESPONDENTS. 
“Court Fees Act (VII of-1820), Sch. I, Art. 1, Sch. IT, 


Art. j—" Amount or value of sub ject-maiter in dispute,' E 
J 


meaning of —Cross-objection as io 
payable. 

The words: "the amount or value of the subject- 
“matter. in dispute" in Art. 1 of Sch. I of the Court 
Fees Act mean, in reference to a cross-objection ag to 
costs, only the amount or:value of the sun claimed 
as costs. 
le A cross-objection which relates to costs only must be 
stamped ad valorem under Art. 1 of Sch, I of the Court 
Fees Act and cannot be treated merely as a petition 
under Art. lof Sch. II to the Act. 

Kamal Kamini Debi v. a WE cr Emadudin Sar- 
kar, 64 Ind. .Oas. 606; 25 9, . N. 934, dissented 


costs—Court-fees 


R: 179 aud Babaji Hari v. Rajaram Ballal, i B. 75; 
l'Ind. Dec. (N. s.) 50, followed; ii 


.Doorga Doss Chowdry v. Ramanauth nod dE 8. 
. 530, ex- 


M. IL. A. 262; 1-Sar- 
_ plained. 

. ‘Special second appeal against the deeree 
of the District: Court, Insein, in. C. . A. -No.:- 


P. C. J. 773; 19 E. 


4 of 1924, 
- Mr. Ankelsaria, for the Respondents, 


JUDGMENT." 


Robinson, C, J.—The plaintiffs in this? 


suit. sold a piece of land belonging to them : 
to thé' defendants. A deed of sale was 
- drawn up and executed. The plaintiffs then 
. brought the-present suit,. alleging that, 
owing to a mistake, another piece. of land ' 


belonging to them had been specified in ' 


the deed as- having been sold, and they - 
sought cancellation of the deéd, or rectifica- 


tion’ by ‘inserting the proper déscription of. 


the land that was intended to be sold and 
bought: - 


-The learned: District Judge granted the 


plaintiffs a decree, cancelling the deed on. , 


their paying into: Court, by ‘a specified 
date; .the. amount. of. the purchase price” 
- and. the-‘costs. of. the defendants in both . 
Courts. x 

"From that dleorea. the EEA ap- - 
peal, and the plaintiffs have filed- a 
cross-objection : as’-to costs - only, urging 


that “the. lower Appellate Court, having i 
disallow- 


daereed « M guit, . erred: * in 


ardua du 
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= directing: them to. pay. the costs of the 
' defendant-appellants. They were called 
upon to- pay Court-fees onthe amount 
claimed by them; they objected, but the 
matter- having been the subject of a. deci- 
sion. of’ a Bench of this Court last year 
in Oivil'Regular Appeal No. 166 of. 1923, 
the, Taxing Master ordered them to pay 
the full Court-fees on the amount claimed, 
and they have done so under protest. They . 
then applied that they be heard by the 
«Court on this question, and they rely on 
the case of Kamal Kamini .Debi v. Muham- 
mad: Emad-ud-din Sarkar (1). 

"This petition has been directed to be laid 
before a Bench of this Court, and now comes 
up for decision. 

“The learned Judge,'in this case quoted 
above, has dealt with all previous deci- 
sions, except some of the very earlier ones, 
“All the decisions cited, as well as the 
decisions in Sharoda Soonduree Debee v. 
Gobind Monee (2) and Babaji Hari v. Raja- 


- ram Bollal (3), take the. view that the memo- 
Sharoda Soonduree Debee v. Gobind Monee, 94 W.. 


randum of er oss-objeotions must be stamped 
ad valorem. 

.The learned Judge is unable to follow 
them, partly bec&use in some no reasons are 
given, partly because the points were assum- 
ed and partly because the dictum of their 
.Lordships of the Privy Council in Doorga 
Doss Chowdry v..Ramanauth Chowdry (4) 
. was not referred to. Some of the- -authorities, 
“no doubt, deal with cross-objections as to 
matters in dispute in a suit as well as to the 
order as to costs. 

I desire to confine this. decision to the 
point immediatedly before us, and it must 
; not be taken as expressing any opinion as 
- regard any other matter. 

The questions wehave to decide are: 
Whether a cross-objection which relates to 
costs, and costs only must be stamped 
under Art. 1 of Sch. Iof the Court Fees 
Act, or merely treated as a petition under 
el. (d), Art. 1, Sch. II of that Act. 

"With the greatest respect, I regret I am 
unable to agree with the learned J udge in 
Calcutta. His decision appears to me to be 
based almost entirely on the dictum of their 
Lordships ofthe Privy Council in the case of 
. Doorga Doss Chowdry. v. Ramanauth Chow- 
dry (4). He says in that case the question 
“was whether costs of suits could be added 


(1) 64 Ind. Cas. 606; 25 O. W. N. 934. 
(2) 24 W.: R. 179. 
2 1B..75; 1-Ind.- Dec, (N. 8.) 5 
) 8 M, -L A; 262; 'X Sar, P; O. Tin; 19 E, R, 


t 
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in calculdting:the-'appealable value `of 


Rs. 10,000 -to. the Privy Council, -and : the- 


Judicial Committee. held that “the costs of a 
suit are no part of the subject-matter -in 


bal 


- dispute.’ 


n. Their Lordships of the Privy Council were 


dealing with an order in Council, and 
* whether special leave to appeal should be 


.granted. The appealable sum was admit- - 


.tedly under Rs. 10,000,.and the Lord: Chan- 
cellor, in'refusig leave, pointed out that 
the: interest accruing subsequent to the 
decree could not be added to the capital 
sum ‘decreed for the purpose of reaching 
the appealable amount. 
“Hore the interest, under any circumstances, 


would not be sufficient, for, to arrive at the - 


nécessary amount, you must add, as you 
seek to do; the costs. Now, the costs of a 
suit are no part of the subject-matter in 
dispute, and cannot be used for the purpose 
you seek,” . ` 


- -These last words italicised, are not quoted : 


by the learned Judge in Calcutta, and it 
is clear; to. my: mind, that their Lordships 
were dealing with a special point, and that 
their dictum must not be extended further 


` than the point that was immediately þe- : 


. fore them. They were laying down what 
was an obvious proposition that the amount 
decreed as costs could- not be added to 
make the amount or value of the subject- 
matter up to Rs: 10,000. In general terms, 
. no-doubt, costs do not form part of the 

subject-matter in dispute: they ordinarily. 
merely follow the result. B : 

:Section 16 of Act VII of 1870 required 
&;respondent filing a eross-objection to pay 
“the Court-fee before being heard. That 


‘section has now been repealed, and cross- ` 


' objéctions have been included in Art. 1 of 
Sch. I, of the Act instead. There is 
no-ground for supposing- that it was in- 
tended to. make any change in. the law 


"hen this was done; the only change being ` 


^ that Court-fees have to be paid when the 
cross-objection -is filed and not merely be- 


fore the hearing. In my opinion, it is- 


"wrong to assume that the words “amount 
or value of the subject-matter in dispute,” 
"mean, in reference to a cross-objection, 
“the amount or value of the subject-matter 
in “dispute in the suit." To do that, it 
“would be necessary to add words.to the 


Schedule which do not appear. there, and” 


the "amount or value of the subject-matter 
. jn dispute" in à cross-objection as to costs 
“only, must, I think, be clearly réad as mean« 


* 


^. DADA SAHTH d; KOLLAPURÁM GAJARAJ SINGH; 


And he goes on— . 


: oe parties to the submission.  [p. 260, 
Pa CO. id ` 


IBEO. 1925) 
ing the “amount-or value- of the sum claim- 


ed as costs.” ae. 4 
In my opinion, therefore, the decision, of 


‘a Bench of this Court in Civil First Appeal 


No. 166 of 1923 was correct, and.the order . 

of the Taxing Master following that decision 

was also correct. i ; 
Baguley, J.—I concur. 
K. S.D. - 


Ordar accordingly. f l 





MADRAS HIGH COURT. 
SzcoNp CIVIL APPÉAL No. 256 or 1922. 
i . August 6, 1924. - 

Present:—Mr. Justice Devadoss. ` 


- DADA SAHIB (MINOR) BY NEXT FRIEND AND, 


-MATERNAL UNCLE HIREBAL BABA SAHIB 
: —PLAINTIFF—APPELLANT 
X oS . versus - 
KOLLAPURAM GAJARAJ SINGH 
AND ANOTHER—DEFENDANTS— RESPONDENTS. 
Minor—Guardian, negligence of —Default of appear- - 
ance, whether amounts to negligence—Minor, whether 
bound by decree—Family. arrangement—Share allotted 
te persons not legally entitled and not parties, effect 


of. 

Where the guardian of a minor defendant omits to ' 
do his plain duty and by reason of such negligence 
the suit is decided against the minor which would 


-not have been otherwise decreed against him, the. 


ardian’s negligence must be held to have contri- 
uted to the Court proceeding in the manner it did, 


- and the decree is- not binding on the minor. [p. 259, _ 


col. 2; te ` e. 
Pl re the guardian òf a minor defendant had 
taken out subpænas for his witnesses and had done 
everything to get the case ready, but was absent on 
the day of the-trial and his Pleader applied for 


-adjournment which was refused and the suit was 


decreed against the minor: 

Held,-that as the guardian's absence prevented his 
Vakil fron placing before the Court all the facts 
necessary in order to enable.the Court to grant time . 
and this led to the suit being decreed against the 
minor, the guardian was guilty of negligence and 
the decrée was not binding on the minor. [ibid.] 


Chunduru Ponniyya v. Rajam Viranna, 70 Ind, 
Cas. 668; 45 M. 425 at-p. 428; 15 L^ W., 427; (1922) M, 
W. N. 213; (1922) A. I. R. M.) 273; 42 M. L. J.-429, 
relied on. £ i 3 : 

In the case of a family. arrangement arrived at in. 
ihe course of arbitration proceedings persone who. 
may not be legally entitled to a share in the estate 
but who are given some benefit under the arrange- 
ment are entitled to have the benefit of it even though 


3, 
Second appeal against the decree of the - 
Court ofthe Subordjnate Judge, Bellary, - 
in A. S. No. 21 of 1921, preferred against ' 
that of the Court of the District Munsif, 


Bellary, in O. 8, No, 123 of 1920, 


- T85- 0. 1925] 
- Messrs. C. S. Venkatdehariar amd Ñ. C. 
Vijarasheschariar, for the Appellant. - 
^ Mr. K. Rajah Iyer, for the- Respondents. 
JUDGMENT.—In this second appeal: 
two points are urged by the appellant. 
The first is that his guardian in O. S. 
No. 258 of 1916 was guilty of gross negli- 
gence and, therefore, the decree in that suit 
Is not binding on him; the second is that. 
the arrangement under which the appel- 
lant was given a house was a family arrange-. 
ment and the appellant is entitled to the 
benefit of such arrangement. 
. The plaintifappellant brought the suit 


for a declaration of his right to the plaint. 


Shop and to recover possession from, the 
first defendant. The first defendant brought 
O. S. No. 258 of 1916 for the possession of 
the plaint property against the plaintiff as 
.second defendant and his father as first de- 
fendant, alleging that the father had sold 
the property to him and that he was 
"entitled to possession of the same. "The 
second defendant was represented by a 
Court guardian as no proper guardian was 


available. The Court guardian on the day. 


the case was taken up was absent and the 
suit was decreed ea parte, The present suit 
is for the-purpose of recovering from the 
plaintiff in O. S. No. 258-of 1916 the posses- 
Sion'of the property on the ground that the 
decree in that suit is not binding on the 


minor by reason of the negligence of his: 


guardian. The District Munsif found that 
' the plaintiffs guardian in the previous suit 
was guilty of negligence and that the decree 


in the suit was not binding on the plaint- ` 


iff, but he found the second point against 
ihe plaintiff and dismissed the suit. .On 
appeal, the Subordinate Judge held that 
the plaintiffs guardian in the previous suit. 
was not guilty-of negligence. : 

~The admitted facts are that on the day 
the case came on for trial the plaintiff's 
guardian, who was.a Vakil of the Court, 
was absent and “his Vakil asked for time 
which was refused. It isin evidence that 


the plaintiffs guardian had taken out- 


subpends for the witnesses and had done 
everything to get the case ready - for trial, 
but he himself was absent on that day. 
The Subordinate Judge holds that the 


fault was entirely on the part of the Court: 


and there was no negligence on the part of 
the guardian. I am unable to agree with 


guardian to have been present in Court for 
the purpose of informing the Qourt of the. 


- EI 
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steps he had taken and of placing before 
the Court materials which would enable the 
Court to consider whether the request for 
adjourninent was a reasonable one or not. 


The guardian's absence prevented his Vakil 
from placing before the Court all the facts 


. hecessary-in order. to enable the Court to 


grant time and this has led to thesuit being 
decreed against the plaintiff. It is not every 
kind of negligence that would be a sufficient 
ground for setting aside a decree, or for 
declaring that the proceedings in Court 
are null and void; but where the guardian 
omits to do his plain duty and where by 
reason of such negligence a suit is decided 
against a minor which would not have been. 
otherwise decreed against him,.it -must be 
held that the guardian’s negligence con- 
tributed to the Court proceeding in. the 
manner it did. In this case the fact that 
subpeenas had been taken out and that there 
were circumstances which prevented the 
witnesses. from attending on the day of trial 
was only known to the plaintiffs guardian, 
and his absence on that day materially con- 
tributed to the courseadopted by the Court. 
The Court is not supposed to be aware 
of facts which have happened in the office 
unless such facts are brought to its notice 
in open Court, and the opportunity for 
bringing such facts to the notice of the 
Court was lost on account of the absence 
of the plaintiff's guardian. In this connec- 
tion, I may refer to an observation of the 
learned. Judges in, Chunduru Ponniyya 
v. Rajam Viranng (1). "It must be such 
negligenee as leads to the loss of a right 
which might have been successfully assert- 
ed if the suit had been defended with due 


care." I hold that the guardian was guilty 
of gross. negligence and, therefore, the 
decree in O. S. No 258 of 1916 is not bind- 


ing upon the plaintiff. 
As regards the second point, the appel- 


' lant’s contention is that the plaint property 


was given to him under a family arrange- 
ment. The plaintiffs grandfather died leav- 
ing considerable property. His father aud 
the other members of the family gave & 


‘muchilika to some respectable persons for 
: thé purpose of dividing the property among 
‘them. That muchilika is marked Ex. A. 


By Ex. B, another muchilika, the plaintiff's - 
father authorised the panchayatdars to 


. E - allot to the plaintiff the immoveable pro- 
that conclusion. It was the duty of the - : 


1):70 Ind. Cas. 668; 45 M. 425 at p. 428; 15 L. W. 


» (1922) M. W, N. 213; (1922) A... R. (M) 273; 49 


ML 
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perty that-may fallto his share, The -féle- 
vant words of the muchilika are:—“Out 
of the moveable and immoveable properties 


that might be given towards my share ac- 


cording to the said conditions, the immove- 
able properties'alone may.be given to- my 
son minor Dada. Sahib. I shall have no 
. Tight to or interest in them,-I shall act as 
: the guardian of the minor.” Exhibit O is 
.the.award of the arbitrators which set apart 
the plaint property to the plaintiff. The 


- eontention of the respondents’ Vakil is that 


the plaintiff was not a party to tle arbitra- 
tion and, therefore, he is not entitled to get 
.any, benefit under the award. No doubt 
the plaintiff was not a party, but his father 
."who was.a party to the submission asked 
4he' arbitrators to deal with his share in a 
particular way, and the Arbitrators after 


` consulting all the members of the family,- 


gave this-particular property to the plaint- 
-iff They also made provision for one 
Karim Biwho was not entitled to share in 
‘the estate of the plaintiffs grandfather. 
"Under ‘the Muhammadan Law the plaintiff 
-. was nota heir to his grandfather's ‘pro- 
perty. The contention of the appellant is 
that this being a family ` arrangement, 
persons who are not parties to the arrange- 
ment but who get some benefit under . the 
arrangement are entitled to have their bene- 
fit. It is clear from the award that the arbi- 
trators after consulting-all the members of 
- the family distributed the family property 
among the various members and made pro- 
vision for the maintenance of widows who 
were not entitled to be given maintenance 
"under the Muhammadan Law. That being 
.80, the question arises whether under an 
arrangement like this a person who would 
not otherwise be benefited and, who is 
' given Some benefit-under it should be held 
“to be entitled to such benefit. It is well- 
Bettled that in the case of partition deeds, 
and family arrangements, widows, mothers 


and other relations who would not be en- 


titled to a share but who are given 
some benefit under the arrangement 
are entitled to have the benefit of such 


arrangement. It is urged by the appellant's . 


 Vakil that. the. arbitrators might be con- 
sidered as agents of the plaintiff's 
father and the plaintiff's -father authorised 


‘such agents to transfer his property to the ` 


plaintiff. The award has been registered 
and, if this argument is good; then the award 


would amount to a conveyance of the plaint - 


‘house to the plaintiff. But it is unnecessary 


.*Page of 6 A—[Ed] ` : 
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to rely- on this argument for the. support. 
of the appellant's case. I consider thé 
arrangement: evidenced by the award to be 
a family arangement in. which the interests - 
of all the members of the family were con- : 
sidered by respectable persons; and in cen- 
sideration of the circumstances of the 
family and in consideration of. what was 
beneficial to the members of the family, a : 
certain arrangement was made under which 
the plaintiff was given the plaint house. 
Such an arrangement cannot be considered 
to be invalid merely on the ground that the. 


- plaintiff was not a party to the submission. — 


The respondents’ Vakil contends that 
this isnot a case of trust and that in 
creating a trust, a registered instrument 
would be necessary. - The appellant : 
does not rest his case on the ground thata 
trust was created in favour of the plaintiff. 
The plaintiffs’ father agreed to act as his. . 


guardian for the purpose of. receiving the .: 


property and being in possession of it on 
behalf of the minor. The case in Hira: 
Singh v. Ganga Shai (2) has no application 
to the present case. There, as their Lordship. 
observe at p. 328*, “It didenotiappear that 


“Hira Singh or any one having authority to^ 


act for him in that behalf had consented to 
pe bound by the terms. of the award. He . 
was in possession before the arbitration and 
continued in possession and he made that 
possession and not the award the foundation. 
of his claim to a partition. The award was 
produced by Debi Singh, who was indeed 
his witness, but who proved that it was 


“signed, by Amin Singh and Ganga.Sahai, in. 


answer toa question by: the Pleader for.the. . 

defendants. Hira Singh was a stranger to  ' 
the submission, and was under no obligation 
to abide by the award, and consequently he- 
could not avail himself of it.” In that case 
the contention was that a member ofa | 
Hindu family who was deaf and dumb and. 

who was nota party to the award was en-. 

titled tothe benefit under the award. In : 
that case if some property had been set 

apart for the maintenance of.the person 
who was: deaf and dumb, then such an. 
arrangement would have been upheld; but 
a person who .was a stranger to the award 


“and who did not consent-to the submission 


could not claim the benefit under the . 
award. “Here the plaintiff was a minor and 
the arrangement by all the members.of the 


(2)6 A. 322; 11 I. A. 20; à Sar! P. O. J. 491; 6 
Ind. Dee: (s. s.) 721 (P. O). 
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family was for the, benefit of the minor on Mr. A. Krishnaswamy Iyer, for the Ap- 


the ground that his father was leading an 
immoral ‘and wastefull life. I find the 
second point in favour of the plaintiff. 

In the result, the plaintiff will be entitled 
.to a decree for possession ‘of the suit pro- 
.perty. I set aside the decrees of the lower 
‘Courts and decree the plaintiff's suit with 
-costs throughout. a X 

Y. N. vV. f Appeal allówed. 


‘pellants. 

Messrs. K. V. Krishnaswami Iyer and 
T. M. Kamaswamy Iyer, for the Respond. 
ents. " j ; í | 
. dUDGMENT.--The short and simple. 
question in this second appeal is whether, 
on a proper construction of the terms of the 
document Ex. A, the provision is penal for , 
the payment of the whole of the balance 


. remaining due if default should be made 


—— 


. MADRAS HIGH COURT. 
SgcoNp CivinL APPRAL No. 376 or 1922. 
3 August 26, 1924.- i i 
-^ Present:—Mr. Justice Srinivasa Iyengar. 
RAMALINGA ADAVIAR AND ANOTHER 
mS —PLAINTIFFS—À PPELLANTS 
E UT versus n 
MENAKSHISUNDARAM PILLAT AND , 
OTHERS—DEFENDANTS-—RESPONDENTS. > ` 
Contract Act (IX of 1872), s. 74—Ohit fund—Bond 
by chit holdér to stake-holder—Provision for payment 


of future instalments on default in -payment of one- 


instalment, whether penal. : ý 
Where the holder of a chitin a chit fund became- en- 
titled to a chit amount as thè bidder of the highest 


amount of premium, and he executeda bond in favour - 


of the stake-ħolders for due and proper payment of the 
future instalments of chit and the bond provided that 
--if default should, be made in the payment of any one 
instalment, the whole of the balance due for all the 
future instalments was to be payable: 


- Held, that the stipulation as to payment of the. 


whole of the balance was penal and ought to be re- 
lieved against. [p. 262, col. 1.] 

Where the real agreement between the parties is 
to the effect that the whole amount is òn the date of 
the bond a debt due, but that the creditor for the con- 
venience of the debtor allows it to be paid by instal- 
ments, intimating that if default should be made in the 
payment of any instalment he would withdraw the 
concession, then the stipulation as to the whole 


' amount of the balance becoming payable is not penal. , 


But if, on the other hand, the debt itself'is an in- 
stalment debt, arising or becoming due or payable 


by the debtor on the respective dates fixed for the . 


instalments, the stipulation that on .default being 
made in payment of any instalment, the whole of the 
balance should become due and payable is in the 
nature of a penalty. [p. 262, col. 2.] 

The question whether the parties to a contract 
treated the amounts for which the bond is given as 
. debita «n presenti although solvenda, in futuro is a 
question of intention to be gathered from the term 
of the document itself. [p. 263, col. 2.] , 

(Case-law considered.) : . ` 

Scope of s. 74 of the Contract Act and illustrations 
(g) and (f) to the-section discussed. [ibid.] 
. Second ‘appeal against the decree of 
District . Court, Tinnevelly, in A. S. No. 
411 - of 1919, preferred: against that of 
the Court of the Subordinate Judge, Tin- 
navelly, in O. 'S. No, 20 of 1919, ee a 


. and each chit was of Rs. 400 per. year. 


the i 


in the payment of any instalment for a 
period of six months'after the date fixed for 


“payment. The plaintiffs are the stake-hold- 


ers ofa chit fund and the defendants for 


: the purpose of this appeal may be referred 
. to conveniently as holders of .one chit. 


The document was executed by the defend- 
ants in relation to the first chit to which 
they became entitled as the bidders that 
offered to pay the highest amount of pre- 
mium. The chit holders were 10 in ea 

e 
total amount- pooled being Rs. 4,000, the 
defendants at the auction agreed to a de- 
duction of Rs. 1,500 as premium, and out 
'of thé balance of Rs. 2,500 deducting the 
sum, of Rs. 400 payable by them for that 
chit and a further sum of Rs, 100 which 
was retained by the stake-holders as advance 
towards the second chit payable by the de- 
fendants, the actual amount received by 


“the defendants was only Rs. 2,000. But as 


the sum of Rs. 400 had in any case to be 
paid by the defendants for the first chit, I 
must take it that the actual amount receiv- 
ed by the defendants was Rs. 2,400. Receiv- 
ing that amount they executed the bond in 
favour of the plaintiffs for Rs. 3,500. The 
bond provides as follows : — 

"The.amount which youhave pajd and 
which we have received from you as per 
particulars forconsideration described below 
is Rs. 3,500. Out ofthis sum of Rs. 3,500 
we shall pay you Rs, 300 for the second chit 
which is due on‘30th Karthiga? 1094 Andu 


(15th December 1918). From the third chit 


forward we shall bring and be paying you 
on the 30th Karthigai of each year at the 


- rate of Rs. 400 per instalment and make an 


endorsement of payment upon this. If we 
fail to pay in,this way, we shall pay the 
amount due for the instalment for which we 
have failed’ to pay within six months to- 
gether with interest thereon at the rate of 
9 per cent. pef mensem from the date of 
default. If we fail to pay even in this way 
we shall pay you on demand the whole of 
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_the remaining amount together with in- 
“terest thereon at the aforesaid rate in a 
lump sum without reference to future in- 
.Stalments," 

Forsome reason best known, I daresay 
to the learned Vakil for the appellant, 
perhaps having regard to the terms of ex- 
planation I to s. 74 of the Indian Contract 
Aet, he did not argue that the provision 
with regard to the payment of interest at 
ihe rate of 2 per cent, per mensum or 24 
per cent. per annum on the amount of the 
.instalment omitted to be paid on the due 
.date would not be penal. He contended 
himself with.arguing only that the provi- 
.Sion with regard to the whole of the un- 
paid balance becoming due on default 
.being made: for six months after the date 
fixed for payment of any instalment was 
not penal In support of his contention 
Mr. A. Krishnaswamy Iyer, referred to the 
case of Wallingford v. Directors of the Mu- 
tual Society (1). Though. the facts of this 
case are somewhat complicated yet there is 
no doubt that the case has been always cited 
and accepted only as an authority for the 
position set out in illustration (f) to s. 74 
of the Indian Contract Act. The learned 
Lords dealt with the case on the footing 
that the amounts secured by the bond were 
debiia in presanti although solvenda in 
futuro and the Lord Chancellor at page 
696* goes on to say: “And being such, it is 
consistent both with principle and with 
authority to hold, that if the party who 
ought to have paid them, or any of them, 
atthe proper time failed to do so, the de- 
fault was his own, and the time might law- 
fully be accelerated for the other payments 
which were originally. deferred.” Again 
at page 705,* Lord Blackburn from whose 
judgment the learned Vakil for the ap- 
pellant cited passages on which he relied 
strongly, observes as follows: “The agree- 
ment between the parties was, and it is 
obvious that what they meant to agree was 
that £ 6,000and the £ 5,000 odd in addi- 
tion as to the premium shall be debitum in 
presenti by instalments if the instalments 
are punctually paid, but if there be a de- 
fault in paying them, then all is to be paid 
atonce. That being the contract between 
the parties that is not the case of a penal 
sum. It is not necessary for the House pro- 


(D (1880) 5 A. O. 685; 50 L, J. Q. B. 49; 43 L. T. 
258; 29 W.R. 81. - 
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bably to decide that question, but if it were 
necessary to decide it I should say that 
it was nota penalty but an actual sum, 
like the case of a promissory-note payable 
by instalments, the whole to become due if 
one of the instalments is not punctually 
paid.” The principle of the distinction 
would thus be seen to be very thin. If, on ' 
-a proper consideration and construction of 
the contract, I should come to the conclu- 
sion that the real agreement between the 
parties was to the effect that the whole 
amount wason the date of the bond a debt 
due, but the creditor for the convenience of 
the debtor allowed it to be paid by instal- 
ments intimating that if default should be 
made in the paymentof any instalment he. 
would withdraw the concession, then the 
stipulation as to the whole amount of the 
balance becoming payable would not be 
penal. But if,on the other hand, on a pro- 
per consideration and construction of the 
contract between the parties, I should come 
to the conclusion that the debt itself is an 
instalment debt, so to call it, that is to say 
that the debt itself arises or becomes due 
and payable by the debtors on the respective 
date fixed for the instalments, thestipulation 
that on default beingmade in the payment ` 
of any instalment, the whole of the balance 
should become due and payable would be 
in the nature ofa penalty. At first sight, 
no doubt it might seem that there is real- 
ly no distinction at all-between the two 
and thatthe difference consists merely in 
the way of putting it. But it seems to me 
that legally speaking the distinction is 
real. The whole principle of the law of 
penalty is this, as I understand it. The 
parties who enter into a contract no doubt 
expect that the contract would be carried 
out; but they also contemplate the possi- 
bility of the contract not being carried out 
and provide forsuch a case. Ifin mak- 
ing provision for breach of contract the 
promisee stipulates from the promisor on 
the breach only for such- compensation as 
the Court would deem reasonable in the 
circumstances, then there is no penalty and 
the stipulation is not penal. But if, on the 
other hand, the Court would, on a proper 
_ consideration, come tothe conclusion that 
the stipulation was putin not by way of. 
reasonable compensation to the promisee 
but in order that by reason of its burden- 
some or oppressive character, it may ope- 
rate in terrorum over the promisor so as 
to drive him to fulfil the contract, then the. 
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plying these principles, it is obvious that 
if the debt itself should arise ona date 


- fixed, the stipulation that, on default of 


: payment, there and then: the ‘whole of the 


balance should become due and’ payable 


' would. not, by. any means, be reasonable 


compensation for default in paying the 


instalment that hasfallen due and payable . 
only then but be really a stipulation by way. 
of penalty. Several cases have been cited . 


asto the question what constitutes a penal- 
tv. The case of Salem Town Bank, Ltd. v: 
Venkatachari (2) as well as the case of 


Sukkulal Sowcar v.. Tirumala Rao Sahib- 


(3) proceeded upon the construction of the 


. particular documents the Court had to 


consider. The case of Periasami Thalavar 


v. Subramaniam’ Asari (4) contains . no - 
discussion of any principle and was decided - 


before the Full Bench decision in Avathani 
Muthukrishnier v. Sankaralingam Pillai 


' (5). As -régards the case of Meares 


Iyer v. 


Govindaswami Odayar (6, I am 


-unable to appreciate the reasoning of the 


learned ‘Judge in some parts of the judg- 
ment. But for the purposes‘of the present 
case it is only necessary to observe that 
the judgment in that case proceeded on a 


. construction of the document and contract 


before the Court and it seems to me that 


-it was possible and perhaps proper having 


regard to the .terms of the document in 


f question in that casè to hold that the 


Y 


liability was as observed in the case of 
Wallinggord v., Directors of the Mutual 
Society (1) debitum in presenti. It is some- 
what inexplicable how in the whole of the 
judgment in the case of Vaithinatha Iyer 
v. Govindaswami Odayar (6), there should 
have been no reference whatever to the 
Full Bench decision in Avathani Muthu- 
krishmer v. Sankaralingam Pillai (5). After 
all, the question whether any particular 
stipulation i is enly by way of compensation 
or by way of penalty should depend upon 
the construction of the particular document 


or contract and on the circumstances of © 


each- case. I now turn, therefore, to the 
document before me Ex. A. Ths due 


4M. L. J 


8 ü Ind. Cas. as, 295; 24 M. “L. TT. 420. 
5) 5 dnd. , ea 417; 36 M. 229; 13 M. L .T. 20; 


“AM L 


4 i 


6) 67 Tu. 5; 42 ria 
9 uh 5 sx po t x y t. the-form -of a. proia to pay an enhancej 
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“stipulation . is one. by way of penalty. Apr 


each instalment as it becomes due, Rs. 
‘on the 30th Karthigai 


paym 
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whether the parties to the contract treated . 
the amounts for which the bond is givenas 


debita in presenti although solvenda in 


futuro is a question of intention to be 
gathered from the document itself. I do 
not find in the document any such inten- 
tion. There is no clause in it by or under 
which the obligor binds himself to pay the 
whole amount, namely, Rs. 3,500. The 
obligation undertaken is in terms to pay 
1094 Andu (15th 
December 1918) and Rs. 400 on the 30th 
Karthigai of each succeeding year, This 
aspect clearly distinguishes the present case 


` from such Gases as Wallingford 3 v. Directors 


of the Mutual Society (1), Periasami Thalavar 
v. Subramaniam Asari (4), Avathani Muthu- 
krishnier v. Sankaralingam Pillai (5) and 
Vaithinatha Iyer v. Govindaswami Odayar 
(6). Therefore the primary obligation under 
the contract is to pay each instalment as 
it accrues due. One of the provisions for 


‘the breach of that primary contract is that 


if for‘ a period of six months -after any. 
particular instalment becomes due and 
payable default should be continued to be 
made, then the whole of the balance should 
become due and payable. The question is 
whether this stipulation is or is not by 
way of penalty. If the requirement that 
the whole of the balance should be paid up 
at once can be regarded as reasonable com- 
pensation forthe breach, the stipulation 
cannot be deemed to be one by way of 
penalty. But if, on the other hand, the 
burden of the stipulation is of such a 
character that it cannot possibly be regard- 
ed as merely intended for compensation to 
the promisee for breach of contract but has 
only to be regarded asa stipulation by the 
terror of which the promisor should feel 
pressed and compelled to perform the 
original contract itself, then the stipulation 
is one by way of penalty. A comparison and 
consideration of the two illustrations (f) 
and (g). to's. 74 of the Indian Contract Act 
would, it seems to me, yield to us the real 
principle to be applied i in such a case. At 
first sight, it may seem that there is no 


. reason why if the stipulation for the pay- 
ROR 9 Ind, Cas. 1975 (191) LM. W. N. 134; 9 M. qom 


ment of the entire balance on default in the 
ent of one instalment in illustration 
(f)is not.one by way of penalty it should 
besoin illustration (g). The difference is 
this.: On the facts given in illustration (g) 
the promisor.hasgiven to the promisee in 


va 
E 
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-amonit as- čonsideration dor the -promisor 
- tetdining the instalments not yet fallen due, 
Or in. other words, for the use of the monies 
representing such instalments for 


"periods covered by the’ instalments, The - 


>> Btipulation in such -a case for the whole 


amount .of the balance becoming due and 
| payable would involve for the promisor not 
“only the liability to pay up the whole of : 
- ‘the balance but the loss of the consideration 
.he has already paid for the use of. the 
monies representing each instalment for 
the respective periods of: the- instalments. 
: The principle underlying illustration (f) is 
.that the whole of the debt being payable 
z immediately the creditor agrees with the 


.debtor toallow him to pay the amount by. 


"instalments.so long as he pays them regu- 


- larly, ‘But the principle underlying illustra- ` 
tion (g) is that the debtor-by paying con- : 
: „sideration gets the right to retain and use 


‘the amount of each instalment until the 
-.date of its becoming due and payable. If, 
. ‘therefore, in such a-case the debtor commits 
. & breach and fails to pay one instalment no 
“ doubt he-becomes liable to pay to the cre- 
. ditor damages for such breach. but to be 
called upon to pay the whole of the balance 
in spite of.the fact that he has given con- 
. sideration for withholding the amounts of 
ihe other instalments till their respective 
due dates would, undoubtedly, be in the 
_ nature of a penalty. As some effect has to 
be given to illustration (g) I do not see my 
_ way to base it on any other principle. Now 
“with regard to the question whether the 
facts of the present case bring it within 
illustration (f).or illustration (g) the ques- 
tion may be viewed in two ways. Isit a 
‘case in which the creditor being -entitled to 
~ the whole amount allows the debtor to pay 
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- ment beresi “Whethêr the ‘transaction is.. 
-looked at as a promise by the.promisor in , 
-eonsideration.of.the receipt of Rs. 2,400 to ' 
pay à sum of Rs; 3,500 by- iüstalments or as : 
a promise to pay the sum of Rs. 3,500 by 

‘instalments the creditor deducting there- 


from there and then immediately the. 
amount stipulated by way of interest for .: 


the use of the money during the periods. of 
the instalments it seems tome that the . 
principle of illustration (g) “would apply. 
- The essence of the transaction is that. the 
actual consideration which reaches the 
“hands of the debtor is less-(and in this 
case considerably less) than the total. 
‘amount which he binds himself to pay by. 
way of instalments and that, therefore, the 
present case is on principle indistinguish- 
able from illustration (g) to s. : 
-I have, therefore, come to the conclusion M 
that the lower Appellate Court was right in 
treating the stipulation for payment of 
the whole of the ` balance.as penal. As 
already stated the learned Vakil for the ap- 
pellants has not argued that the stipulation 
as to payment of interest at 24 per cent. per 
annum is not penal, nor was there any con-' 
tention advanced on behalf of the appellant 
that if thé stipulation should be held to be. 


. penalthe basis on which the lower Appel- 


late Court has awarded compensation to 

the plaintiff for breach i is not reasonable or 

“sound. l 

In the result, therefore, the second appeal : 

fails and should be dismissed with costs. 

Y. N, VD PAD dismissed. - 
Z. K. 
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it by instalments on condition that if default - 


. should be made in the payment of one 
‘instalment thé whole .should become .due; 
or is ita case in which there is no présent 
..debt but.the debt arises for the amounts -of 

. the instalments only on the respective dates 
fixed therefor. I have already held that on 

. 8 proper construction of Ex. A there 


‘ig no present debt created for the whole 

. amount and that the parties agreed thatit - 
~ isonly on the due dates the amounts of the 
“instalments should become'due and payable. : 


- Another way of looking at it ‘would be by 
=: seeing whether any consideration moved 


‘from the promisor to the promisee for: the ` 


»promisor retaining the amount -of "each 
istaiment sill the date fixed, for: pte par 


wa 
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Present :—Mr Kinkhede, A. J: C. 
GANPAT-PLAINTIFF—ÀPPRLLANT 
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RESPONDENTS. : 
HUM Act (IX of 1872), s. 62—Novation,. what 


lamount to—N ew, contractllegal, effect of--Old contract, Y 
rights under, whether. affected Abondonment, proof 


In the case of a novafion the -consideration for the 
dew contract is the discharge of the old ‘contract, 
e 265, col. 2.] 

. Àn.agreément " enforceablé- by law is &'-contract. 
d an agreement, is Hout or declared by x. ‘to. be 
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in contravention’ of the provisions’ of any Statute, if. to ‘sue’ on the mortgage was revived and 


is not a contract, and, therefore, it cannot serve as 


novatio: What is essential for a novation is the 


wiping out of the original contract as well as the^ 


creation of a new valid contract. [p. 265, col. 2.] 
' " Where parties enter into a contract which, if valid, 


` would have the effect, by implication, of rescinding - 


a former contract_and it turns out that the second. 


transaction cannot operate as the parties intended, 
“ib does not have the effect, by implication, of ‘affect- 
ing their rights in respect to the former transaction. 
[p. 266, cdl. 1] * : $ j 
Where the question is whether one party is set free 
by the action of the other, the matter for considera- 


tion is whether the acts or conduct of the one do: 


or do not amount to an.intimation of an intention 
to abandon and altogether to refuse. performance of 
the eontract. The true question is whether the acts 
and conduct of the party evince an intention no 
longer’ ‘to be bound by the contract. The Court 
requires as clear evidence of the waiver as of the 


existence of the contract itself and will. not act upon. 


less. An abandonment of the old agreement must, 
: be clearly made out. There must be clear and pre- 


eise evidence of a mutual intention to determine and agreemen 


abandon the, contract. [ibid.] 
Where the intention -to substitute a new contract 

is frustrated by the fact that the new contract.is a 

nullity, the: original contract may be enforceable. 
: Much more so, where the agreement itself is a con- 

travention of the Statute and does not ripen into a 

genta in the legal sense ofthe term. [p. 266, cols. 
. In the absence of proof of an express abandon- 
ment, the rights under the old contract cannot be 
taken away. [p. 267, col. 2.] ` 

(Case-law discussed.) 


Appeal against the decree of the District 
.Judge, Wardhà,in Civil Appeal No. 125 of 
- 1921, dated the 22nd December 1221. 2 
Dr. H. S. Gour and Mr. M. B. Niyogi, for 
the Appellant. 
Mr. D.N. Khare, R. B., for the Respond- 
ents. f ; 


JUDGMENT.—The facts of this case 
are simple, The plaintiff is the holder of a 
mortgage, dated 4th February 1907 (Ex. P-1), 
for a consideration of Rs. 550.. He seeks 
to enforce it by suit. 


The defence of de-. 


could be legally enforceable by suit. 
“The short question to be considered in 
the case is whether there has been such a 
legal and complete substitution or novation 
“ofcontract as might be said to have com- 
pletely put an end to the rights under the 
mortgage. The lower Courts have dismiss- 
.ed the suit as not maintainable. I think 
_the lower Courts have not approached the 
case from the right point of view of the 
law of novation. . 
Section 62 of the Contract Act lays down: 
“Ifthe parties to a contract agree to sub- 
. Stitutea new contract for it, or to rescind 
or alter it, the original contract need not be 
performed.” 

The consideration for the new contract is 
the discharge of the old contract. An 

t.enforceable by law is a contract; 
If the agreement is held or declared by law 
to bein eontravention of the provisions of 
any Statute it is not acontractand, therefore, 
-it cannot serve as novatio. What is, there- 
fore, needed or essential for a novation is 

. the wiping out of the original contract as 
` well as the creationtof a new valid contract: 
Commercial Bank of Tasmania v. Jones 
(1), Nadimulla v. Channappa (2), Nundo 
Kisore Lall v. Ramsookhee Koer (3) and 
Abdul Kayam Amadajibhai v. Bahadur 
Vithoba (4). f i 

., Inarecent Caleuttacase of Mathura Mohan 
Saha v. Ramkumar Saha (5), the question 
has been very elaborately discussed by 
Mookerjee and Chatterjee, Justices, in the 
“light of English decisionsand the following 
well-considered -conclusions have been 
drawn or laid down : 

.“One contract is rescinded by another 
between the same parties, when the latter 
is inconsistent with and renders impossible 
the performance of the former; but, if, 


fendant No. 9 is that the mortgage was.. though they differ in terms, their legal effect 


superseded by & registered deed of surrender, 
dated 6th February 1913, (Ex. P-2) and 
plaintiff cannot, therefore, sueupon it. The 
defendant No. 2 is the subsequent purchaser 


is the same, the second is merely a ratifica- 
- tion of the first, and thetwo must be con- 
.strued together; where the new contract 
is consistent with .the continuance of the 


of a part of the mortgage security under a former one, it has no effect unless and until 


_Sale-deed, dated 10th “April 1916, (Ex. P-3). 
The plaintiff in reply contended that the 
- surrender having been set aside by an appli- 
cation under s. 36 of.the- C. P. Tenancy Act 
at the instance of the tenants’ next heirs by 
“proceedings in. a Revenue Court as per 
Exs. P-4 and P-5, and the possession of the 
Jand-having. gone.out of-his hands the con- 


sideration failed and, therefore, his: right ~C. W.-N. 370, . 


it is performed: Hunt v. South Eastern 


(1) (1893) A. O. 313; 62 L. J. P. O. 104; 1 R. 367; 
68 L: T. 776; 42 W. R. 250; 57 J. P. 644. 

(2.5 Bom. L. R. 617. 

(3 5 C. 215; 4 Ind. Jur. 625; 4 O. L. R. 301; 2 
“Ind. Dec. (N. 8.) 747. > 

(4) 13 IN] Cas. 858;.14 Bom. L. R. 26. 

(5y 35 Tnd. Cas. 305; 43 O. 790; 23 O. L. J. 26; 20 
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Railway Company ; (8) Dodd v. Churton (T), 
Patmore v. Colburn (8) and Thornhill v. 
Neats (9). But where parties enter into a con- 
tract, which, if valid, would have the effect, 
by implication, of rescinding 8 former con- 
tract and it turns out that the second trans- 
action cannot operate as the parties intended, 
it does not have the effect, by implication, 
of affecting their rights in respect to the 
former transaction: Noble v. Ward (10) and 
Doe d. Biddulph v. Poole (11).......... 


“Where the question is whether one party 
` isset free by the action of the other, the 
matter for consideration is, whether the acts 
or conduct of the one do or do not amount 
to an intimation of an intention to abandon 
and altogether to refuse performance of the 
contract....The true question is whether the 
acts and conduct of the party evince an in- 
tention no longer to be -bound by the 
contract: Mersey Steel and Iron Company 
v. Naylor Benzon &Co.(12) and General Bill 
Posting Co. v. Atkinson (13)....The Court 
requires as clear evidence of the waiver_as 
of the existence of the contract itself. and 
will not act upon less: Carolan v. Braba- 
zon (14)." What is then required is that an 
abandonment of the old agreement, must 
be clearly made out. There must: be clear 
and precise evidence ofa mutual intention 
to determine and abandon the contract: 
Mathura Mohan Saha v. Ramkumar Saha 
(b. Where the intention to substitute a 
new contract is frustrated by the fact that 
the new contract is a nullity, the original 
contract may be enforceable: See “Har 
Chandi Lal v. Sheoraj Singh (15). -Much 
more so, where the agreement itself is a 
contravention of the Statute and does not 


9g (1875) 45 J. ©. P. 
D GD 1 qe 562; 66 L. J. Q. B. 477; 76 L. T. 


3 
(8) sss) 1 or Pa & R. 65; 4 Tyr. 840; 3 L. J. Ex. 
14; 149 E. R. 
(9) (1860) 18 o P {i s.) 831; 125 R. R. 902; 2 L. 
T., 539; 141 E. R. 1 
(10) (1867) 4 H. i GC. 149; 1 Ex 117; M3 R. R. 
534; 35 L. J. Ex. 81; 15 L. T. 672; 15 W. R. 520. 
dy) (1848) 11 Q. B. sas 75 R. R 607; 17 L.J. Q. 
; 12 Jur. 450; 116 E. R. 641 
d$) (1884) 9 Ea 2. 434; 53 L. J. Q. B. 497; 51 L. 
32 W. 
d» (1909) A. Ra 118 i g 122; 78 L. J. Ch. 77; 99 
943; 25 T. L. R. 1 
d (1846) 3J. & L. 200 at p. 209; 9 Ir. Eq. Rep. 


(15) 39 Ind. Cas. 343; 39 A. 178; 32 M. L. J 241; 
D Ah oe 1 P. L. W 330; 5'L. W. 502; (1917) 
M. W.N 200, 25 O. L. J. 316; 21 M. L. T. 292; of 
oW. N, 165; 19 Bom, L., R. 444; 44 I, A, 60 (P. QJ. 
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ripen into a contract in the legal sense of 
the term. 

In the case of Har Chandi Lal v. Sheoraj 
Singh (15), the mortgage of the 13th No- 
vember 1876 was substituted by other mort- 
gages of 1887. On the execution of these 
mortgages the mortgagee handed over the 
mortgage- -deed of 1876 to the executant of 


. one of the mortgagesof 1887. The mortgagee 


sued on the later mortgages of 1887 and it 
was held that they could not be and were not 
wholly binding, but that the estate was 
liable under the original mortgage of 1876, 
which affected not the whole of the pro- 
perty belonging to the mortgagor but only 
a portion thereof, The mortgagee, therefore, 
subsequently instituted a suit on foot ofa 
certified copy of the mortgage of 1876 and 
the question was whether anything had 
happened which affected the right of the 
mortgagee to enforce his security under the 
mortgage of 1876. The defence was that 
nothing was due under the mortgage which 
became void when the new contract dated 
9th September 1887 was entered into, that 
the claim was barred by s. 11 and by -O. II, 
r. 2 of the C, P, C. 

Their Lordships of the Privy Council 
have at page 185* of the report observed as 
follows :— 

“It is, of course, true that the mortgagee's 
intention at the time when the two deeds of 
1887 were executed was to accept a new 
security, extending to the whole mauza, for 
theindebtednessbothof Jai Chand and Phul 
Singh in lieu (inter alia) of the security of the 
13th November 1876. Pursuant to this in- 
tention he appears to have handed over the 
mortgage of the 13th of November 1876 to 
Phul Singh. But the original intention of 
themortgagee was entirely frustrated by the 
fact thatthe two deeds were held not to be 
binding on Musammat Nandan (widow), and 
itdoes not appear to their Lordships to becon- 
sistent with equity or good, conscience that 
the first three defendants, havingsuccessfully 
maintained that the transaction embodied 
in the two deeds of 1887 was not binding 
on Musammat Nandan, and consequently 
did not bind them as heirs of Jai Chand, 
should now claim the benefit of such trans- 
action as a release of the mortgage of the 
13th November.... In their Lordships’ 
opinion, therefore, the mortgage of the 13th 
November 1876 was in the events which 
happened wholly unaffected by ne mort- 
gages of 1887." 
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. These observations very fittingly apply to 

the facts of this case: - 2. " 
The learned 'Pléader for the respondents 


made much of the return or handing over 
the mortgage of.1907 to the mortgagor and 


to thé suit being based on a certified. copy.. 


This was exactly the case also in the Privy 
Council. There the mortgages were sued 
upon and sought to be declared as binding 
on the new and larger security but it was 


held that they were not binding on the 
heirs of the mortgagor under the mortgage . 


‘of 1876, 4 


. Itis argued on, behalf of the appellant 


that as the result of the litigation under 
_8. 36 of the C. P. Tenancy Aet, 1898, which 
was financed "by the present ,defendant 
No. 2, the wives of the surrendering tenants 
got the surrender set aside and entered 


into possession on the ground that the sur- 
render was not bona fide but was a transfer - 
made in éontravention of the provisions of: 


the O. P. Tenancy Act. In other words, 
as the intention of the mortgagee to sub- 
¿stitute the rights created under the old 
security by the attempt at acquisition of new 
rights as owner of some other property not 
covered by the mortgage, was frustrated by 
reason of the new transaction being declar- 
“eda nullity, at any rate treated as a trans- 
fer prohibited by the law of tenancy on the 
ground of its being against the scheme and 
policy of the Tenancy Actof 1898, it is not 
just and equitable to allow the defendants 
toclaim the benefit of the transaction asa 
release of the mortgage of 1907. The origi- 
nal intention of the mortgagee to release 
the mortgage of 1907, cannot, therefore, in 
view of the events that have happened to 
frustrate it and inspite of his having handed 
over the original mortgage-deed, be held 
by itself to bar the plaintiff from enforcing 
the said mortgage. - : : 
In Shankar Sarup v. Mejo Mal -(16), their 
Lordships had to. consider the question of 
how far the substitution of the old mort- 
gage of May 1883 by another of, November 
1883 affected the rights of the mortgagee 
to take his stand, on the earlier mortgage 
against the intermediate incumbrancer of 
June 1883. The question was whether the 
mortgagee having sued on the mortgage of 


November. 1883 and obtained a decree and 


eaused the property to be sold was post- 
poned to the mortgagee of June 1883 in 
the matter of the distribution of the assets 


16) 23 A. 313; 5 C. W. N. 649;-3 Bom. L. R. 713; - 


: Bar, P; O.J, 72;.28 I, A.203 (P.0..-: 
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-realized . by sale; the High Court upheld 
* the contention of the intermediate mort- 


gagee and gave away the money to him 
to the exelusion of the mortgagee-appel- 
lants; , 

Their Lordships of the Privy .Council, 
however, say at page 323 * as under :— 

‘Ifthe bond of November 1883 be con- 
sidered on its own terms, there is no room 
for the suggestion that it superseded the 
bond of May.soas to impair the effect of 
that bond as a subsisting hypothecation. 
The argument......... was that the appellants 
by their suing on the bond of November and 
noton the bond of May had relinquished 


.their rights under the bond of May. No 


such inference ean legitimately be drawn. 
CN In suingon the bond of November 
they did nothing toimply or to lead others 
to believe, that they abandoned what, apart 
from abandonment, was asubsisting hypo- 
thecation." Their Lordships set asidej the 
High Court's decree dismissing the suit 
and restored that of the Subordinate 
Judge. . 

Similarly in Webb v. Maepherson (17), it 
was pointed out that at page 72 T that “The 
Transfer of Property Act gives a statutory 
charge upon the estate to an unpaid vendor 
unless it be excluded by contract. Sucha 
.charge, therefore, stands in quite a different 
position from a vendor'slien. You have to 
find something, either express contract, or 
at least something from which it is a 
necessary implication that such a contract 
exists, in order: to exclude the charge 
given by theStatute. In their Lordships'opin- 
ion thereis no ground whatever for saying 
that that charge is excluded by a mere 
personal contract to defer payment of a por- 
tion of the purehase-money, or to take the 
purchase-money- by instalments, nor is it, 
in their Lordships' opinion, excluded by 
any contract, Covenant, or agreement with 
respect to the purchase-money which is 
not inconsistent with the continuance of the 
charge." . 

What then is needed to be proved is an 
express abandonment, Otherwisethe rights 
under the.old contract cannot be taken 
away. The relative positions of the parties 
will have to be examined by the lower 
Appellate Court in the light of the princi- 

(17) 31 C. 57; 30 I. A. 238; 8 C. W. N. 42:5 Bom. 
L. R. 238; 13 M. L. J. 388; 8 Sar. P. O. J, 554 
(P. O.). . . 
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en ples sat forth above. 
~ Court to find how far the plaintiffs inten- 
` tion to abandon his rights under the first 
' eontract, namely, the mortgage trangaction 


is made out.and how farthe covenants in ' 


the. surrendér are’ inconsistent with the 


. ^ 'eontinuance of the charge created by thé 


` mortgage of 1907.: Since. the lower Courts 
have- not approached the. case from the 


tight, point of view of the law of. novation’. 


““and-the findings given by them.are, 'there- 
. fore not binding on this Court, “and” as 
-omb other-points. are involved in’ the case 
‘but they have. not been decided by.the 
lower Appellate Court, I think,that I must 


` remand the.case to that Court. for fresh deci- ; 


. sion of the appeal oh its merits. 
The appeal is, therefore, allowed with 
. - costs. There will be a refund of Court-fee 
. paid on-the memorandum of second appeal. 


The costs of the lower. Courts will be ` 


costs i in suit. . 
ZK: Appeal allowed; 
S Case remanded, | 


MADRAS HIGH COURT. . 
“ Second CIVIL Apprats Nos. 233 TO = 
we or 1921, ` 
' August 96, 1924. 
Present :—Mr. J ustice Srinivasa - 
l İy engar. - . 
RAMASANI NAIOKER AND ANOTHER— 
d AE 


` MEENAKSHISUNDARAM CHETTIAR 

AND OTHERS— DEFENDANT Be -RESPONDENTS. 
`. Trespass—Damages, assessment of—Principles ap- 
plicable. . .. 

In awarding dàmages for unlicensed trespass on 
land, a distinction must be made between a trespasser 
bona Ade claiming a title and a wilful trespasser. 
Against a wilful trespasser, the damages’ awarded 
ought in no case to: be -less than the amount: for 
which, having regard to all the circumstances, a pru- 
dent and reasonable landlord would have agreed to 

' let the land for the purpose, or less than the amount 
‘which the trespasser would have had to pay as the 
result of reasonable negotiations for such use or 
oceupation of the land. The amount so arrived at 
would-be the minimum of damages awardable against 
him, but over and abové that the animus with which 

. the ‘trespasser commits the wrong, its wilful charac- 

. ter, for example, may be taken into consideration for 

the purpose of awarding higher damages. [P 269, 

co 

` A plaintiff, however, who stands by and virtually 

encourages the wrong isnot entitled to damages on 
the saine scale. as one who has done his best to 
prevent the commission of the TOR [ibid] > 

Williams v. Currie, (1845) 1 C. B. 841; 135 E. R. 
TA and Jegon v. Vivian, E. 6 Gh; A. 142; .40 P 
, J,. Ch. 380, relied-on. 


^ 
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It -will be for ‘that -` 


ESE ©. T 


Second appeal again: the decree of fie?” 
Court of the Additional Subordinate Judge, 
Ramnad at Madura, in Appeal Suits 
Nos. 66, 67 and 68 of. 1919 respectively, 
preferred against the decrees of the Court 
of the Additional District. Munsif, Srival- .. 
liputtur, in O. S. Nos. 213 of 1916, 428 of: 
1917 and 440 of 1917.: : 
The Advocate-General, for the Appel- , 
lants. f 
-Mr. K. Rajah Iyer, for the Respondents. K 
| JUDGMENT.—The question raised » 
in this second appeal relates to the prin- “ 
ciple on which damages should be awarded : 
in respect of trespass on land and the pro- - 
per-measure of such damages. The plaint-.' 
iffs-appellants are the owners of about 9$ | 
aeres of land.on which and several other . 
adjoining lands a cattle fair used to be ^ 
held annually. The predecessor-in-interest ` 
of the plaintiffs would'appear to have’ been 
content to let this land for the purpose of. 
the fair receiving the sum of Rs. 50 as rent 
every year. But from about the year 1911 
the plaintiffs refused.to let the land on the. 
same rent. For the years 1911 and 1912. 
the plaintiffs obtained ina decree ex parte ' 
damages against the defendants at Rs. 300 
per annum for trespass on the suit land 


- consisting ‘in their using the land for the : 


cattle fair without any agreement. with the 
plaintiffs and without their permission. In 
the first two suits the plaintiffs have .. 
claimed. from the defendants damages at 
the rate of Rs. 300 per annum for two years 
in each of the suits and in the last suit 
Rs..550 as damages for one year. The Court 
of. first instance granted the plaintiffs . 
damages at Rs. 50 per annum and the lower ^ 
Appellate Court had confirmed the same. 
The. learned -Advocate-General for the 
appellant has argued that the principle 
on which the lower Courts awarded damages 
only at Rs. 50 per annum was wrong in 
law and that a different measure of damages 
should have been adopted. I am unable 
to understand on. what particular principle - 
the lower Appellate Court proceeded tofix 
the damages at Rs. 50 per annum. Apart 


of course from its statement of agreement 


with the. Court of. first instance in that 
matter in one part of the judgment it al- 
mostseems that the learned Subordinate 
Judge was inclined ‘to adopt, as the true 


measure of damages, the number of cattle . 


that were on the plaintiffs land. At 
- another place hehas indicated that -if the’ 


~“ accounts: "of: the lessees could. BATE: been 


4 


[6501985] ^ 
produced, that might have furníshed- to 


. him a measure of damages he. could -have ^ 


adopted. Reference is also made to the 
sum of Rs. 50 having been accepted by the 
plaintiffs! predecessor-in-interest as rent, as 


also to the said amount being reasonable ` 


rent, having regard to the rents char ged in 
the "neighbourhood. The àmount of rent 
which the plaintiffs’ predecessors were con- 
tent to, receive in preyióus years could 
possibly not be a measure of damages atany 
rate for thesucceeding years. The rents paid 


or received in respect of the adjacent lands . 


were the result of contracts. In Williams v. 
Currie (1) 
follows:—"If we were to hold that the Jury, 
in estimating the damages for an unlicens- 
` ed trespass of this sort, are to be restrained 
to exactly the‘amount of theinjurysustained 
by: the plaintiff, it would in effect be plac- 
ing a wrong doer upon precisely the same 
footing as one who enters with the owner's 
"permission." The learned Judge proceeds 
further to indiéate that the wilfulness of an 
act oftrespassand that the trespass was done 
for the pecuniary benefit of the defendants 
would be matters to be taken into con- 
Sideration in assessing damages. In the 
case of Jegon v. Vivian (2, before the 
House of Lords, the Lord Chancellor general- 
ly approves of the principle that in 
awarding damages a distinction may be 
made between a ‘trespasser bona fide claim- 
ing a title and a wilful trespasser, and 
goes on to observe that the Court never 
- allows a man to make, profit by a wrong. 


I do not, however, understand by the last, 


statement that the wrong doer is or should 
be placed exactly in the same position as 
an agent or trustee and made to account 
for all the profits he has made. I construe 
that statement of the law merely to signify 


that a wilful trespasser should not be. 


placed in a better position than a person 
who had to enter intoan agreement with 


the landlord in respect of the use or occupa-. 


tion of the land, that is-to say, in other 
words, the damages awarded against a 
wilful. trespasser ought in no case to be 


less than the amount which having regard’ 


to all the circumstances, a prudent and 
reasonable landlord. would have agreed to 


let the land for the purpose or less than: 


the amount which the trespasser would 
have had to pay as the result of the reason- 


able negotiations for doe use or occupa- ` 


) (1845) l O;B. 841; 135 E. R. 774, — - 
b aan), 6 Oh. A, 143; 40 L X Ch. . 389. 
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‘Justice Maule observes as. 
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tion of the land. The amount so arrived 
at would be the minimum of damages 
&wardable against him, over and above 
that, there is high authority for holding 
that, as in the case of certain personal 
wrongs,-the animius with which a trespasser 
commits the wrong, may be taken into 


eonsideration for the purpose of awarding 


higher damages than would otherwise have 
been. In this case lhave no hesitation in 
holding that the trespass was wilful. I 
am bound, therefore, to award as and by. 
way of damages to the plaintiffs in the 
circumstances not only the reasonable 
amount which, if there had been negotia- 


‘tions between the parties, would have been 
-fixed as rent but also a further amonnt 


for the wilfulness of the trespass, But at 
the same time, in the present case there is 
the undoubted fact that the plaintiffs know- 
ing that the trespass was about to be or 
certain to be committed stood by and allow- 
ed the trespass to be committed year after 
year in the undoubted hope that they would 
be able to recover from the defendants the 
large amount of damages for which they 
had obtained a decree ex parte in the 
previous suit. The conduct of the plaint- 
iffs who complain of the wrong is an 
undoubted element to betaken into con- 
sideration in awarding damages and I have 
no hesitation in laying it down that the 
plaintiffs who stands by and virtually 
encourage the wrong are not entitled to 
damages on the same scale on which 
damages might be granted toa plaintiff who 
had done his best to prevent the commis- 
sion of the wrong. Taking all these circum- 
stances into consideration, the conclusion, I 
have arrived at, is that the plaintiffs in 
this case would be entitled in the first 
place to such amount as having reg&rd to 
all the circumstances might be deemed to 
be the amount for which on negotiations 
between the parties the plaintiffs might 
have agreed to let and which the defend- 
ants might have agreed to pay in respect 
of the suit land inthe yearsin question, 
and in addition thereto such further 
damages for the wilfulness of the trespass 
taking into consideration at the same time 
the conduct: of the plaintiffs in not prevent- 
ing the trespass but standing by and allow- 
ing the. trespass to be committed. The 
process is difficult of imagining, the plaint- 
iffs and the defendants coming together, 
negotiating reasonably and arriying at a 


, tenani amount of rent but it has got to 


that a sum of Rs. 100: pèr annum would 
' represent such amount. | should have been 
disposed to grant as and by way of further 
damages for the wilfulness of the trespass 


e 


a sum of Rs. 50 per annum, but having 


regard to the plaintiffs standing by and. 


allowing' the trespass to be conimitted with 


the anterior object of claiming damages, I. 
award only Rs. 25 in addition for each year, : 


In the result, instead of Rs. 50 per annum 


awarded by the lower Courts I award , 


“Rs, 125 per annum. The decrees of the 
lower Courts will be varied accordingly in 
all the cases. The respondents will pay 
the appellants’ costs in -this Court and in 
the lower Appellate Court. . l 

i . Decree modified. 


CY. N. V. 


———— 
^. 
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ALLAHABAD.HIGH COURT. 
SrAMP REFBRENCE IN First APPEAL No. 158 
oF 1924. . 

: x July 8, 1924: "m 

- — Present:—Mr. Justice Daniels. . 

^ BISHEN SAHAI—DEFENDANT— 
> > > APPELLANT 

^o wefSsuSs o > 


D ae ro M e t 
Fees Act (VII of 1 1 8 vy), . J, 

Ae r^ Oroet-objection--Ad valorem Court-fee. —. 
Jn a cross-objection claiming possession of an im- 
moveable property, an. ad valorem Court-fee is payable 
on the a of the subject-matter in dispute and 


i ees Act. [p. 271, col. 2. 

. Sube ie ana pie see rah er ee 83 Ind. du: 
780; 45 Aa. 537; (1924) A. I. R. (AJ) 175, followed. `. 
Stamp Reporter's Report.—In 

time up to this day.. Stamp insufficient ac- 

cording to valuation by Rs. 189. ` 
[Objection from Mr. Durga Prasad. 


1. That the plaintiffs-respondents had. 


- filed a.suit in the Court.of the Subordinate 

Judge of Farrukhabad claiming possession 
jtems of property. 4 A 

Ei That fe Subordinate Judge by his 
judgment dated 15th January 1924 dis- 
missed the plaintiffs-respondents’ suit with 
regard to 6 items of property and decreed 
the plaintiffs’ 


wo. That the, defendants “have filed the, 
E above appeal relatiug .to the. -two items of - 


property decreed against them, ' 


claim with regard to. 2- 


HS 


| State SAHAT O. ONHOTEYLELS- 2^ 7 BB LO 1088] cé 
= bodone. I kawe cómie to the conclusion _ JE 


“4, That amorig the items of property 
with regard to which the plaintiffs’ claim ` 
was dismissed are three items of property, 
viz. properties (1)—(3) which form the sub- 
ject-matter of the cross-objection. ; 

5. That the respondents in the cross- : 
objections which relate to items Nos. 1 to 
3 claimed in the plaint-have paid,a Court- ^ 
fee which they had paid with regard to. 
the said items in the Court below, calcu- 
lating the  Court-fee . on five times the 
amount of Government revenue payable 
in regard to each of those three items, ' 
[vide s. 7 cls. (v) (b) of the Court-Fees Act]. 

6. That the aggregate Court-fee so pay- 


able amounts to Rs, 36, the same that was . - 
“paid in the Court below: ae 


7. That the Stamp Reporter has reporte 
that an ad valorem fee is payable on the 
cross-appeal on its valuation of Rs. 4,000 
and has founda deficiency of Rs. 189. 

8. That the respondents submit that the 
proper Court-fee payable should not ex- 
ceed the Court-fee -they would have had 
to pay had they appealed from the por- 
tion of the decree adjudged against them - 
and desire'that the question of the duty 
payable in the cross-objection: might be: . 
determined by the Taxing Judge or other- . 


^ wise as the Court might consider proper.] 


-By Stamp Reporter.—This .objec-- 


aus .^ ~.  - tion is similar to the one-filed by Mr. N. P. - 
OHHOTEY LAL AND oTHERS—PLAINTIFFS— . 
. ; - mitted-for decision). 


Asthana in E.A. No. 182 of 1924 (just sub- . 
The point raised. is — 

identically the same in both the cases and 
the authorities. reported in Lakhan Singh 


`- v. Ram Kishen Dass (1) and Daraga Raut, 


: : v. Parema Kuer (2) apply to this case also: 
not on five times the.land revenue in. accordance , i l 


with full force. ->> - 


.By Taxing ` Officer.—The office 
have reported that there is a deficiency of 
Rs. 189 in Court-fee stamps on the cross- 
objection filed by:the respondents in this 
appeal 5 f M f 
- The salient facts of the ease under con- 
sideration have been pointed outin the ob- 
jection to the office report made by the 
Counsel for the respondents. ^ — ` ; 
. The office rely on two rulings, one of 
this Court reported at Lakhan Singh v. 
Ram Kishen Dass (1)and one of the Patna _ 
High Court reported as Durga Raut v. 
Parema Kuer (2), where it is held that 
according to Art. 1 of Sch. I of the Court . 
Fees Act the cross-bbjection must pay an 


" 43 Ind. Cas; 179; 40-A. 93; 15 A.L.J.886. < 
(2) 45 Ind, Gas, 968, 3.P. E. J; 197; 4 P, Ta W, .368,/ 
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ad volarem fee on the value of the subject- 
matterin dispute. i 

But the respondents do not dispute 
‘these rulings... They admit that they must 


pay an ad volarem fee. The whole issue is 


whether the value of the subject-matter in — 


dispute.is Rs. 4,000 or Hs. 475-15-0 i.e., five 


times the Government revenue, on which 


they have in fact paid. 
_- The office here quote.a judgment of 
Piggott, J., of this Court. (unreported) in 
S.A. No, 1553 of 1922. There the issue 
referred by the -Taxing Officer was whe- 
. ther “the ad valorem fee should be 
reckoned -in accordance with s. 7, cl. v of 
the Court Fees:Act” or "on the jurisdic- 
tional value of the cross-objection.” In 
that case the First Court dismissed the 
plaintiff's suit; the lower Appellate Court 
decree the plaintiffs suit in part and al- 
‘lowed his claim for property to the extent 
of Rs. 100-10-0. The cross-objections asked 
for -the restoration of the First Court's 
decree. The learned Judge ordered that 
they should pay an ad valorem fee on this 
sum of Rs. 100-10-0. For they had. made 
this sum of Rs. 100-10-0 the valuation for 
purposes of jurisdiction and had only paid 
Court-fees on Rs. 19-6-0, being five times 
' the Government revenue of the property 
decreed. . 7 s PE 
: “There would seem then to be here a 


“clear ruling that the Court-fee to be paid- 
_ On a cross-objection should be assessed” 


. according to the jurisdictional value, 


though this is not stated in so many words. ` 


But'it is possible, as pointed out by- the 
Counsel for the. respondents, 


such a small share of the property in suit 
. was not separately assessed to Government 
revenue [s. 7 v cl. (b)] but, as the subject-mat- 
ter, bad strictly to be-assessed under s. 7 v 
cl. (d) ie, at its market value. I think 
that this is a possibility "which should 
be: taken into ‘consideration. “If it was 
actually the case, thén it cannot be said 
that the judgment givesa definite ruling 
on the issue stated above. | 4 


. ‘In these circumstances I refer to submit ` 
the question to the Hon'ble Taxing Judge’ 


for a decision whether the judgment above 
mentioned must be accepted as definitely 
ruling that the. ad valorem fee on a cross- 
objection should. be reckoned in accordance 
with 


tion. 


aies 
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‘appeals and  eross-objections 


that the ` 
learned Judge accepted this value, because ` 


8. 7, v or should be reckoned on. 
the jurisdictional. value of the , cross-objeo- 


ği 
' Dr Sundara Nath Sen, for the Appel- 


‘lant. ^ . 


-Mr. Durga Prasad, for the Respondents. 

JUDGMENT.—The question for deci- 
sion in this Reference is whether in the 
case of a-cross-objection claiming posses- 
sion of an immoveable property the Court- 


-fee is payable ad valorem on the value of 
. the property or should be caleulated on 


five times the land revenue in accordance 


with s. 7 (v) As is well-known the word 


“ cross-objection " was introduced in the 
Court Fees Act for the first time by Aot 
V of 1908. It appears in Art. 1 of First 
Sch. which relates to ad .valorem fees. 
It was decided in 1917 by Tudbal, J.,in 
Lakhan Singh v. Ram Kishen Das (1) that 
an ad valorem fee is payable on a cross- 
objection even when the relief claimed by 


-it is -of a declaratory nature which would 


comé: under Art. 17 of Sch. IL The rea- 
son is that Art. 1, Sch. I makes all plaints, 
chargeable 
with an ad valorem fee unless other- 
wise provided for inthe Act. Plaints and 
memorandums of appeal of a declaratory 
nature are otherwise provided for in Art. 
17 of Sch. II; eross-objections are not. The 
appellant's Counsel seeks to distinguish 
this ruling because in s. 7 appeals are not 
separately mentioned. He argues, there- 
fore, that the word “suits” ins.7 must 
be held to include cross-objections as well 
as appeals. This argument is historically 
unsound. Appeals have always been valued 
in accordance with s. 7, whereas until Act 
V of 1908. -cross-objections paid a Court- 
fee of Rs. 2 only as applications. The 
point-now raised appears to be precisely 
covered by the ruling of Piggott, J. in 
Ishdat Tiwari v. Tameshwar Tiwan (3). 
In that case à decree had been given to 
the plaintiffs for the possession of property 
to the value of Rs. 100 and the cross» 
objections were directed against this por- 
tion of the decree. The argument raised 
on behalfof the objector was that Court- 
fee was payable on five times the land 
revenue, but Mr. Justice Piggott held that 
it must be paid ad valorem on the value 
of the subject-matter. I accordingly hold 
that the office report is correct and that 
the objector must pay an ad valorem fee, 
I allow him two months’ time within which 


_to make good the deficiency. 


Reference answered, 


B.B. .. SM 
2 83 Ind, Cas. 780; 45 A..537; (1924) A. I. R. (A.) 


E 

. MADRAS HIGH COURT. . 
` ` Second Orvin Appear No. 200 or 1922. - 

August 27, 1924. : 
Present:—Mr. Justice Devadoss and 

7 . Mr. Justice Jackson. : 

`’ AMMATHAYI AMMAL-—DEFENDANT— 

| ` ÅPPELLANT 

ng versus 

- SIVARAMA PILLAI—PLAINTIFF— 
: RESPONDENT. 

` Limitation Act (IX of 1908), Sch. I, Art. 181— 
Morigage-suit—-Application for final decree—-Limita- 
tion—-Pendency of proceedings as to mortgagor's title— 
Suspension of time—Execution sale—Saleable title, 
whether guaranteed. ; É 

The Limitation Act is complete in itself and any 
ground for extension of time or for the suspension of 
time must be sought for within the four corners of 
the Act itself. [p. 275, col. 2.] ERA 

` Article 181 of Seh. I to the Limitation Act 
applies to an application by the plaintiff for the pass- 
ing of a final decree in a morigege buit |» 272, col. 2.] 

Pattabirama Naidu v. Subramania Chetti, 45 Ind. 
Cas, 76; 7 L. W. 438, Mummadi Venkatiah v. Boga- 
datham Venkata Subbiah, 69 Ind. Cas. 366; 42 M. L. 
J. 51; (1922) M. W, N. 11; 30 M. L. T. 228; (1922) A. I. 
R. (M.) 65; 16 L. W. 198 and Ahmed Khan v. Gaura, 
43 Ind. Cas. 518; 40 A. 235; 16 A. L. J. 143, fol- 
lowed. . f 
- Ina mortgage suit where a preliminary decree is 
passed and time is fixed for payment of the decree 
amount, the plaintiff must apply for the passing ofa 
final decree within the time allowed by law, that is, 
three years from the date fixed for payment, whether 
the mortgagor has title to the mortgaged property or 
' not and whether the personal remedy is or is not out- 
standing. [p. 273, col. 2] _ 

The period prescribed by Art. 181 of Sch, I to 
the Limitation Act cannot be extended in favour of 
- the plaintiff merely by reason of the pendency of pro- 


ceedings in Court with regard to the title of the. 


mortgagor. [ibid.] Ta 

' When time has once begun to run, it cannot . be 
:guspended by reason ofany proceedings in Court 
unless an injunction or a stay order has been obtained 
staying the proceedings, or the facts can be brought 
within one of the sections of the Limitation Act 
-which lay down the conditions under which the 
running of time is suspended. [ibid.] 


6 . 

. Mahomad Kala Mea v. Harperink, 1 Ind. Cas. 122; 
86 C. 323 at p. 334, 13 O. W. N. 249; 6 A. Lid. 34; 5 
M. L. T. 126; 19 C. L. J. 165; 11 Bom. L. R. 227; 19 M. 
L. J. 115; 36 I. A. 32 (P. C), Hemendra Mohan Khash- 
nabis v. Noresh Chandra Bhattacharjee, 62 Ind. Cas. 
418; 25 ©. W. N, 376; 33 O. L. J. 260, Lakhan Chunder 
Sen v. Madhusudam Sen, 35 O. 209 at p. 218; 7 C. L. 
J. 59; 12 C. W. N. 326; 3 M. L. T. 90 (P. C), on appeal 
Nrityamoni Dassi v. Lakhan Chunder Sen, 33 Ind. Cas. 
459; 43 O. 660; 20 O. W. N. 522; 30 M. L. J. 529; (1916) 
1 M. W. N. 332; 3 L. W. 471; 18 Bom. L. R. 418; 240. 

'"L.J.1; 20M. L, T. 10 (P. O.) and Muthu Korakki 
- Chetty v. Mahamad Madar’ Ammal, 54 Ind. Cas. 66; 
' 49 M. 185; 26 M. L. T. 459; 38 M. L. J. 1, distingu- 

ished. - 4 

. Mani Singh Mandhata v. Nawab’ Bahadur of. 
. Murshidabad, 50 Ind. Cas. 202; 46 O. 694; 36 M. L. J. 
910; 17 Ar L.. J. 202; 23 O. W. N; 531; 29 C. L. J-355; 
25 M. L. T. 341; 21 Bom, L. R. 611; I U. P. L, R. (P. 0.) 
16;.(1919) M, W, N. 318 (P. C.), relied on., | 
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"In an execution sale, all that a "Court does is to’ 


sell tle right, title and interest of the judgment- 
debtor. It does not guarantee that the judgment- 
debtor has a good saleable title. [p. 273, cols. 1 & 2.] 

Second appeal'against the decree of the. 
Court of the Subordinate Judge, Cudda- 
lore, in A. S. No. 81 of 1921, (A. S. No. 55 
of 1921, District Court, South Arcot), pre- 
ferred against the decree of the Court of 
the District Munsif, Vridhachelam, in I. A. 
No. 869 of 1920 in O. S. No. 746 of 1915. 

Messrs. T. S.' Ramaswami Iyer and V. 
Sundaram Iyer, for the Appellant. 

The Advocate-General, for the, Respond- 
ent. 


^JgUDGMENT.-The plaintiff brought 


the suit on a hypothecation bond éxecuted 
in his favour by the defendant, A  preli- 
minary decree was passed on 6th November 
1916. Four months' time was allowed for 
payment. The plaintiff applied for a final 
decree on 5th November 1919. His appli- , 
cation was dismissed for non-payment of 
batta on 10th- January 1920. He applied 
again for the passing of a final decree.on 
10th September 1920. The defendant con- 
tended that the: applieation for the final- 
decree was barred by limitation under 
Art. 181. The District Munsif, disallowed 
the objection of the defendant and passed 
a final: decree. The defendant appealed 
and the-Subordinate Judge dismissed the - 
appeal. He now prefers this second appeal. © 

It is contended by Mr, T. S. Ramaswami. 
Iyer-who appears for the appellant that 
Art. l8lof the Limitation Act, applies to 
applieations for the passing of a final 
decree. It is well settled that Art. 181. 
applies to an application by the plaintiff 
for the passing of a final decree. Vide 
Pattabirama Naidu v. Subramania Chetti 
(D, Mummadi Venkatiah v. Boganatham 
Venkata Subbiah (2), and Ahmed.Khan v. 
Gaura (3). The time for applying for .the 
passing ofa final decree began to run from 
the 6th March 1917, and'it is urged by the 
appellant that the application having been - 
made -on 10th September 1920'moré than ` 
three years after the time began to run,. 
the application’ is barred. 

Mr. T. M. Krishnaswamy Iyer who appears 
for the respondent urges that his client. 
could not Have applied -to ‘the District’ 


_ (1) 45 Ind. Cas..76; T-L. W. 438. 2v 
` (2) 69 Ind. Cas. 366; 42 M. L. J. 51; (1922) M. W., 
11; $0 M. L, T. 228; (1929) A: L R. (QL) 65; 16 L. 
198: i 


N.. 
(3) 18,40 A. 235; 16 A. L. J. 143.. - ` 
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Munsif for the pa asang of af ‘final decree as 
there was an.adj wdication by a Court that the . 
hypotheca, did not belong to the dé ‘end- 
ant; mortgagor. ” The, n 
brought a suit 0: “S.No. 674. of 1916 o 13th 
Juné 1916: ‘against the present plaintiff as 
Ist defendant and the defendant herein’ as 
the’ 2nd. defendant, . for a declaràtion that 
the hypotheca , was: bis.’ That. suit was 
désreed-i in, pláintifs: favour, ok 96th April 





1917. Te Ist déféridant, that i is, the plaint 


iff i) thé (present. guit; ‘ated! án appeal to 
the District Court’ which .Wás dismissed). 


He preferred: Second ‘Appeal No. 979 of 1919, 


and. thé High’ Qourt held that the plaintiff 


in’ that suit had’ no" title tó the. property - 


. atid that, ib was the Property. o of the défend- 
ant herein" ‘and’ dismissed the suit. 
contelition’ of Mr. Krishnaswathi Tyer is 
that, as thi e Was a: valid decree in favour 
of: the plaintiff in O. S: No. 674 of 1916 that 
thé property which was, mortgaged. to “the 
plaintif- liérein: was his and that the mort~ 
Bagor had no title, he could not. have asked 
the: “Distritt Munsif to pass a final decree 
in His favour and to have the property’. sold, 
and tliat he could only | .apply after tlie 
déófee im that” suit was, set aside by, the. 
: High Court: His contention is that during 
tlie pendency of Suit No. 674%of. 1916; thére 
was a süspensión! of liis right: to. apply 
; put „a nal „decre ,and, „timë did. _ not 





PORE AS in" p Kala Mea x. 
. Harpérink . (4): . “Tt has béén laid down, 
agáin and again. that im sales’ under the 
dirédtion of the Court it is’ ‘incumbent 
on thie’ Ooürt, id bé scrtipulous in the 
extrenie;ànd' very cáréful to’ sée that no 
taint or touch, offraud or décéit or misre- 
: presentáiion | is found in the conduct of its 
ministers. The, Court, it is; said; must’ at 
any rate not . fall” pélow: the’ standard. of 
liónesty : which: AU exacts: ‘from those on whom 
it has to pass judgment. " His ar Gumeng is 
that the” Execüting"Court could'nót convey 
a good’ title tö the purchaser and, therefore, 
thé Court" could not'sell ihe hypothecá ES 
the propérty-of tlie miortga or 3 
. was the decisión'of 4 comipétent’ Court'that 
pid hi ipotheca did: nôt: Belong to the’ mort: 
This” argument’ assumes. that the 
Court! when it ‘sélls property guarantees: "thé 
titlé of ‘the judgment-debtor. All that the 


- dj ti tha’ cas! 139! 36-0. 223 ap. 35513 OW. N: 
249;- G-A-Li-d- 345-5 M, L. T. 126; 19 OL. J; 165; aH 
. Bom L. R, 227; 19 M, L. J. 115; BLA Sie. Qj. 
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` regard to the title of the mortgagor. 
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“final decree. 
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Court. doés is to sell the right, title and 
interest of, the- jüdgment-debtor. It does 


not Siatantec. that the judgment-debtor 


has à good saleable title. 


In: mortgage’ süits a ' preliminary decree is 


. passed and time is fixed for payment of 


the decree amount. The plaintiff has to 
apply for the passing of a final decree 
within the time allowed by law, that is, 
three years from the daté of the time fixed 
for payment. - The question is whether the 
périod given in Art, 181 can be extended 


'jn favour of the plaintiff by reason of the 


pendenéy.of procéedings in Courts with 
Whe- 
ther thé ‘mortgagor has title ‘to the mort- 
gaged property or not, the plaintiff has to 
apply for the’ passing of a final decree within 
the time fixed. If a personal remedy is 
outstanding, he can pursue the personal 
remedy only after getting the mortgaged 
property sold'by the Court. In order to 
enable him to do that, he must apply for u 
It is only after the passing 
of the final decree and after having br ought 
the mortgaged property to sale that he 
could proceed against the person of the 
mortgagor if -any portion of the decree 
remains unsatisfied: In this case the 
personal remedy was-outstanding as is clear 
from the decreé.--The plaintiff, therefore, 
even if hé got nothing by. the sale of the 
hypothéed; could have proceeded against 
the other properties of the mortgagor for 
the amount of his decree. But even if the 
personal: remedy was not outstanding, it 
is the duty ofthe plaintiff to apply for a 
final decree within the time allowed by 
law. 


Mr. . Kxishnaswámy, Tyer's contention is 
that his client. had lost the right to apply 
by reason of the decision in O. . B. No, 674 of 
1916 and it.was only after that decision was 
upset. in Second appeal that his right to 
apply. ‘for a final decree. was revived. It is 
difficult’ to accept. this contention. When 
time lias once begun to run,.it cannot be 
saspended, by. reason of the proceedings in 
Courts :. unless an’ injunction was obtained 
ipainst proceeding, with his application or 





a 
a. “stay, order had been obtained staying the 


proceedings... „In this case no injunction was 
obtained” against thé plaintiff and no stay 
was ordered.of the proceedings in the suit 
out of ‘which thissecond appeal arises. Mr. 


‘Krishnaswamy lyer relies upon Hemendra 


Mohan Khashnabis-v, Noresh Chandra 
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Bhattacharjee (5) for the position that his 
right to apply was lost on the passing of 
the decree in O. 8, No, 674 of 1916 during 
the time in which that judgment was in 
force. In that case the facts were these: 
A third mortgagee obtained a-preliminary 


decree and -the last day for payment: 


was-3lst July 1911. Payment not having 
béen made, he made an application for 


“a final decree on 2nd October 1915. 


Prior ~to that date. the second mortgagee 
instituted a suit to enforce his security 
in which the High Uourt expressed the 


opinion on 10th March, 1914, that the third’ 


mortgagee could not sell the property 
before he had paid up the second mort- 
gagee. The second mortgagee was paid on 
22nd May 1915. Mookerjee, the Officiating 
Chief Justice and Fletcher, J., held that 
assuming Art. 181 of the’ Limitation: Act 
was applicable to the case, the application 
dated 2nd October 1915 was not barred by 
limitation. In that case the High Court 
had expressed the opinion rightly or wrong- 
ly on 10th March, 1914 that the third mort- 
gagee could not sell the property before he 
paid up the second mortgagee. Further 


` the sum due to the third mortgagee could 


not have been determined till the sum pay- 
able to the second mortgagee for redemp- 
tion had been settled. The third mort- 
gagee was, therefore, not.in a position to 
apply for final decree by reason of the de- 
cision of the High Court in the suit brought 
by the second mortgagee. In the present 
case the plaintiff was not asked todo any- 
thing before he could apply fora final dec- 
ree. The case in Hemendra Mohan Kash- 
nabis v. Noresh Chandra Bhataacharjee (5) 
is, therefore, distinguishable on the facts 
from the present case. In Lakhan Chunder 


Sen v. Madusudan Sen (6) the facts were :—: 


A Hindu died leaving threesons. The sons 
of the third son instituted a suit for pos- 
session of theirshares against the first son 
and the second son. The first and second 
sons died pending the decision of the suit 
and their sons were brought on record. 
Decree was passed on 20th April 1903 in 
favour ofthe plaintiffs and it was further 
declared that the sons of the 2nd defendant 
were entitled to the share they claimed. 
The sons of the 1st defendant appealed. On 
22nd February 1904, the Appellate Court 


(5) 62 Ind. Cas. 418; 25 O. W. N. 376; 33 C. L. J. 


(6) 35 C. 209 at p. 218; 7 O, L, 7,59; 12 €, WiN, 
320, 3 M, L. T. 90 (P, C). 
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confirmed the decree in favour of the plaint- 
iffs, that is; the sons of the third son and 


‘set aside the decree so far as it related to 


thesons of the second son. The sons of 
the second son instituted a suit on the 
14th November 1904 against the sons of the 
first son and the sons of the third son for 
possession, partition and accounts. The 
High Court held that during the time the 
suit-of the third son was pending, that is, 
betweén 20th April 1903 and 22nd Febru- 
ary 1904, the right of the plaintiffs to bring 
an auction was suspended. The learned 
Chief Justice observes at page 217*: “It 
seems to us; however, that this was a decree 
which, so longasit stood undischarged, was 
susceptible of execution at the hands of , 
the present appellants, and whilst that 
decree existed, ib was not open to them in 
the circumstancestoinstitute afresh suit for 
the attainment of the very object which had 
been successfully attained by them in the 
previous suit.” This judgment was affirm- 
ed on appeal by the Privy Council Vide 


"Nrityamoni-Dassi v. Lakhan Chunder Sen 


(T). In that case the right of the parties was 
under litigation.. The sons of the second 
son were. granted relief on the first suit and, 
therefore, they could not bring asecond suit 


"forgetting the relief which they had at 


ready obtained. No such considerations 
apply to the present case. . - 

Reliance is placed by the respondent 
upon the Full Bench ruling in Muthu 
Korakki Chetty v. Mahamad Madar Ammal 
(8). In that case there was a Court sale on 
the 26th April 1913. An application was 
made on the 3rd January 1914 to set it 
aside on the ground of fraud and it was set 
aside on the 25th June 1915 as to part of 
the properties sold. The auction-purchaser 
applied for delivery on the 17th February. 
1917 for delivery of the remaining proper- 
ties. The Full Bench held that the appli- 
cation’ was not barred by limitation. In 
that case the sale itself waS sought to be 
set aside on the ground of fraud and, 
though the Court had confirmed the sale, 
yet when an application to set it aside was 
made on the ground of fraud it was bound 
to entertain the application and consider it 
on the merits, and as long as that applica- 

(7) 33 Ind. Cas. 452; 43 C. 660; 20 O. W. N. 522; 30 


AL L. J.529; (1916) 1 M. W. N. 332; 3L. W. 471, 
18 Bom. L. R. 416; 240. L. J. l; 20 M. L. T. 10 


P. 03. . x 
E 5 Ind. Cas. 60; 43 M. 185; 26 M. L. T. 459; 38 
M.-L.J.1. j i 
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tion was pending, it’ could not order de-, 
livery of property under-the rale when the- 


sale itself was being impeached ` on ‘the 
ground of fraud: 1t was only after the 
dismissal of the application for setting aside 


the-sale that the Court could order delivery . 


of the property. The facts of that case are 


. distinguishable from the facts of this case. 


as here there was no.obstacle in the way of 
the plaintiff which could have prevented 
him from applying for an: order for“ sale. 
Moreover the wording of Art, 181 is differ- 
‘ent from thatof Art. 180. In the case of 
Art. 180 the time to apply for delivery is 
. When thesale becomes absolute. But under 
„Art. 181 the time begins to run from the 
date on which the right to apply accrues. 
The right to apply accrued on the expiry 
‘of the time fixed for payment, that is 6th 
March 1917. TThe- Article does not say that 
the right to apply accrues only when the title 
becomes clear. The Full Bench decision in 
, Muthu Korakki Chetty v. Mahammad Madar 
Ammal (8) turned upon the wording of the 
‘Art. 180. and upon the fact that the pur- 
chaser could not.apply for the delivery of 
: the property when the sale itself was being 
.Sought to be set aside on the ground of 
` fraud. But the observations of the learned 
Officiating Chief Justice in that case are 


: against -the contention of . the respond- - 


ent. Referring to Lakhan Chunder. Sen 
v. Madhusudan Sen (6) and Nrityamoni 
Dassi -v. Lakhan Chunder Sen. (7), Abdur 
Rahim, the Officiating Chief’ Justice 
observes: “But it is hardly to be inferred 
from such observations that the Privy 
Council intended to lay down any rule 
or rules for exclusion of time other than 
those mentioned in various sections of 
the Limitation. Act, such as 12, 14, ete. Or 
that when time has once begun to run, it 
will be suspended otherwise than according 
to the provisions of s, 9 or any other similar 
provision of the Limitation Act itself." 
. He furthér obs&rves at page 201*: “ I must; 


however, observe that it would almost look: 


that in my judgment in Secretary of State 
v, Raja Vadreva Ranganayakama, Appeals 


Nos, 113 and 402 of 1917; (unreported), 1 tried . 


to deduce from these cases a principle of 
generaland unlimited application tothe effect 
that where the rights of the parties have been 


~ subjected to determination by the Court, it. 


isfrom the date of the determination of 
such rights that limitation should be com- 
puted. But on furtherconsideraion,I am 

*Page of 43 M —T[Ed] : 
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persuaded that. any such deduction would 
be unjustified, if it be meant thereby to in- 
‘ttroduce a rule of exclusion or suspen 
sion of time covering a larger ground than 
that traversed by ss. 12, 14, 15, 16, 9 and 
other similar provisions of the Limitation 
Act.” Itisclear from that judgment that 
the Court cannot introduce a new period of 
` limitation on any ground of equity, The 
. Limitation Act is complete in itself and any 
“ground for extension of time or for the 
- ‘suspension of time must be sought ‘for 
. Within. the four corners of the Act 
-itself, ` After the case was argued Mr. 
N. Rajagopalachariar, the Assistant Law 
Reporter, brought to my notice Mant Singh 
- Mandhata v. Nawab Bahadur of Murshid- 
abad (9). In that case the appellant was 
: declared to be a disqualified proprietor and 
her estate was taken charge of by the Court 
of Wards under the Bengal Act IX of 1879. 
By à deed of transfer dated 7th June 18980 
part of the estate was sold by the Colleetor 
as manager to the father and predecessor-in- 
“title of the respondent, and the purchaser 
obtained. possession on 30th-April 1891. On 
‘Ist August 1911 the Court of Wards with- 
drew from the management of the estate. 
The appellant brought a suit on 12th May 
1912. to recovér -possession of the portions 
sold, It was held that her suit was barred by 
limitation and that limitation did not cease 
to run because she was declared to be a 
disqualified owner and the, estate was in 
charge of the Court of Wards. Their Lord- 
ships of the Privy Council observe at 
page 699* : , "The Limitation Act, it is true, 
recognizes and enumerates certain con- 
ditions aslegal disabilities entitling the 
persons affected by them to an extended 
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. period oflimitation. But the plaintiff's dis- 


qualification under s. 6 (a) of the Court of 
Wards Act is not one of them, nor has any 
case been made which could suspend or 
modify the ordinary law of limitation as 
applicable to this case.” Though the appel- 
lant in that case could not have brought a 
suit by reason of s. 6 (a) of the Court of 
Wards.Act during the time the estate was 
under the Court of Wards, yet the Privy 
Council held that that would not extend the 
period of limitation in- her favour. A 

'" Ifonee time has begun to run it cannot 


ind. Cas. 202; 46 C. 694; 36 M. L.J 210; 17 
NES Dn C. W. N.531; 29 C. L. J. 355; 95 M. 
L. T. 341; 21 Bom. L: R. 611; 1 U. P. L. R. (P: Q.) 16; 
(1919) M. W. N. 318 (P. CJ. 
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"be suspended by reason ioe thë- proceedings 
in any Court ‘unless the facts could. be 


brought within one of the séctiohs of the .. 


Limitation Act which lay down’ the condi- 
tions under which the running of time is 
_ Suspended. In this-case the time for apply- 
` ing: for final decree began to run ftom the 
' 6th’ March- 1917, and the décree in thé 

_second suit was not passed til the 26th: 


April “1917. Timé having" begun to run 


against thé plaintiff it could not have been’ 7 


suspended by reason of 4 Subsequent deci- 
sión. In Soni Ram v. Kanhaiya Lal (10), 


it ‘was held: by'the Privy, Council that there ` 
was nothing in Act. XV of 1877 which. 


Would justify the Board in: holding that 
once the period of. limitation had. begun" to 


run’ in the case it could bé suspénded: , 


Séétion ` 9 of the Limitation. Act of 1908 ex- 
préssly enacts that’ where once time has 
- béguit to run no’subsequent disability orin- 
“ability to suestops it. 
` Korakki Chetty v. M ahamad Madar Ammal 
(8) expressed the same opinion that “ once-a’ 
eausé of action has arisen itis not’ suspéend- 
éd by later events." In Huro Pershad Roy v. 
a OBH Das Dutt (11), the Privy Council held 
' that a- landlord who could have brought a 
suit for the rent'for.a certain Fasli was not 


éntitled to bring: a suit after the expiry of one: 


year, on the ground that his Suit against tle 
tenants'in:reSpect of thé arrears of rent- for 
the previous year was ‘pending. Their Lord= 
ships” observe at page 259*: “ Here there: 
was no périod' of time in which the rent 
could not havé-been recovered. There was 
tio period of time in which, therefore; 
the Státute:might not have: run." It is 
.quite clear from the authorities. ^that' if 
.time once begins torun it cannot be stopped 
or Suspended by reason of any disability that 


- . may hdve happened or occurred: subsequérit- 


ly. Im this'case, as I havealready pointed 
out, the plaintiff was not debhrred from: 
applying" ‘for the passing of the final decree: 
The contention: of the appellant, therefore, 
prevails. 


In the view I have taken, it is unnecessary 4 


‘to’ decide inthis tase the question whether 
. & second application, even if within thrée 
yéars; is- barred by reason of the dismissal 

00) 19 Ind. Cas. 291; 35 A: $97; 13M. L: T. 437; 


1T O. W. N. 605; 1I A. L. J. 389; (1913) M: W: N. 470; 
PE 15 Bom. L. R. 489; 25 M. L. J. 131; 40 


4 (P; Cj. 
TD 9 O, 255; 12:0. L.R. 125; 9.1: A: 8276 Ind: Jur- 
S aei Sar. P. "gc. 363; 4 Tid. Dec. (N. à 820 
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. Oldfield; J., in Muthu ` 


‘was ordered by the lower Court. 


qiii 6. Ti 


ofa previous: application fór. the passing ‘of 
a final decree. ' 


| In - the faut the. appeal, is, allowed, : 


throughoat, - ; . 
= WN. "mE" Appeal ded | 
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_ OUDE: JUDICIAL GGNMMES- 
SIONER'S COURT. 
` MisceLLANECUS ÁPrbEAL No. 36 or. 1994. 
"Septeniber- 10, 1994: 
—. Present:—Mi. Dalal, J. C. 
 BALBIR— Okzióron-—ArPRLLANT 
versus | E 
GEDE LAT API TGANG— REBO DEN T : 
Guardians dnd Wards Act (VIII of 1890), s: ?£— 
Tamat, guardian of, appointmént, of—Heir, whether 
can be appointed: guardian— Hindu Law oint family 
—Guardian, whether can be appointed in respect of 
family property. . 
“A member of a joint Hihdu family cannot he 
appointed guardisn by a Court of anothér’meniber of 
the family -in' respect of- property belonging. to tlie 
whole “family. Under, the Hindu Lew, the active 
eldest member of the family is manager `of the joint 
Emily propérty without any order. of Court: [p. 217; 


“The: Provisions of s. 72 of the Guardians: and 
Wards ‘Act imposing. a restriction to the appointment: 
of the legal heir of a” "lünatic to be the “guardian , of 


Additional - District redeo: Luokiow, at 
Unao, dated the 19th May 1994. 
Mr. Ishri Prasad, for the Appellant. . 
- Mr,.Raj Aa Shukla, for the: Réspond- 
ent > 


JUDGMEN T.—Ram Prasad: is a Iti- 
natic- aud-his wife's father- Chedi Lal has 
been appointed’ guardian of his-pêfson'-and 
of the’ property which is-Rant Prasad's self- 
acquired próperty:., A- brother Balbir was. 
leftin charge of the joint. family, property 
ds he was: bound to be tihless” a séparation 
Balbir 
has now’ applied.and desirés to be’ appoint- 
ed:guardiar ofthe pérson ‘and the:entiré pró: 
perty of the lümatic. The lower Court liad 
two objections to" him=(1) Thathé claimed : 


‘the selftacqilired property to have been put 


in thè hotêlipot by the lunatic and: become ' 
joint family- property, and. (2) that so fàr 
Balbir’ Had: not- taken proper care ‘of the 
lunatic.  - 

“Ag regards” thé first objection: Mr. Ishri- 


` Prasad stated in this Court. th&t the appel- 


[85 I. 0.1925) . 


lant does not claim:the property gifted to 
the lunatic to be.a portion -of the joint 
family property. In fact, if the objector 
is appointed guardian .at.his request, that 


would bethe strongest proof of the pro- ` 


perty being separate because -a member 
Of .& joint family cannot be appointed 
by a-Court Manager of the property belong- 
ing to.the whole family. Under-the Hindu 
‘Law itself the active eldest member. is 
Managér of joint family property without 


any order of Court. 'As.to want of atten- E 


tion it is very difficult in a village to have 
a lunatic property attended.to. It is not 


shown how Chedi.Lal has done better so 


far inthis direction.’ : 
-The provisions ofs. 72 imposing a res- 
trietion to the appointment ‘of legal heir 


óf alunatic to be a guardian of.his person. 
cannot.be attended to in a case of this nature, 


when nearrelations only can be appointed 
guardians of the person. Another view is 
that Balbir.would not bethe next heir of 
the separate property andso his appoint- 
ment , will not offend against the provisions 
of that section. i a M 


: ^ 


“I do not think that so far Chedi Lal has 


made: out a better title to appointment ' 


fhan the person who would be the natural 
guardian of the lunatic, the nearest male 
relation. Iam informed that the lunatic, 
has no son but ;a daughter. If. Balbir 
proves himself worthy of trust, the lunatic 
being à ward ofthe Court.the Court will 
have the opportunity of removing Balbir. 
Tomy mind the best. arrangement would 
be to appoint Balbir guardian of both the 
person and property and make him liable 
to'pay a certain monthly allowance to the 
wifesof the lunatic for her and the lunatic’s 
support. The payment of such an allow- 
ance can bé enforced by the Court whose 
ward the lunatic will be. The learned 
Judge has stated that so far Balbir has 
not’ wasted .the property of the lunatic. 
I set aside the arder of the lower Court 
‘and appoint Balbir guardian ofthe person 
and the separate property of the lunatic 
‘with the following directions:— ` 

. (1) That within two months of to-day's 
- date he shallfile in thelower Court a list 
ofthe separate property of the lunatic with 
‘an: affidavit that he declares such to be the 
` separate property of the lunatic” | 


(2) That he shall pay to the lunatic's: 


wife every month Rs. 8 per mensem. 
(3) That he shall keep an account both 
‘of the separate and joint property: and fur- 
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nish it every year to the lower Court on the 
-1st of July. : a vik 
-No order is passed as to costs of this liti- 


gation. 


Z, K, Order set aside, 


‘MADRAS HIGH COURT. 
Ssconp Civin APPEAL No. 122 or 1922. 
i ` August 29, 1924. 
Present:—Mr. Justice Devadoss. 
KANDASAMI CHETTY—PLAINTIFF — 
2 . APPELLANT 
ue "E versus 
ADIMOOLA CHETTY (DIED) AND ANOTHER 
E —DEFENDANTS— RESPONDENTS. 
Mortgage—Chattels—Sale and re-purchase of other 
ehattels—Mortgagor's lien, whether attaches to purchased 


oods.. . 
d The right of a hypothecatee of chattels does not 


attach to goods or chattels purchased with the sale- 


proceeds of the chattels or goods hypothecated, unless 

there isa contract that the hypothecatee should have 
a right- against the goods substituted for the goods 
‘sold. [p. 278, col. 2.] 

The lien of a hypothecatee of goods does not attach 
to the goods in the hands of a bona fide purchaser 
for value without notice of the hypothecation. [ibid. 

Sreeram Narasiah v. Bommireddi Venkataramiah, 
47 Ind. Cas. 976; 49 M. 59; 35 M. L. J. 450; 8 L. W, 
517; (1918) M. W. N. 718; 24 M. L. T. 454, followed. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Cuddalore, 
in A.S. No. 52 of 1921, (A.S. No, 154 of 
1920 on the file of the District Court, South 
Arcot) preferred against ‘the decree of the 
Court of the District Munsif, Cuddalore, in 
0. S. No. 190 of 1919. 
` Messrs. K. Rajah Iyer and P. K. Jana. 
kirama Aiyar, for the Appellant. 

Mr. M. S. Venkatrama ‘Iyer, for the Re- 
-spondents, XS 
. JUDGMENT.—The plaintiff in this 
case attached before judgment two bulls 

. belonging to his judgment-debtor Veera 
Pillai. The defendants put in a claim 
petition. that they had a hypothecation 
right over the bulls and their claim peti- 
tion was allowed in their favour. The 

. plaintiff has brought the suit for a decla- 
‘ration that he is entitled to execute the 
decree obtained by him against Veera 
Pillai and that the bulls are not subject 
to any charge in favour of the defend- 
‘ants. Both the lower Courts have held 
that the hypothecation of the bulls in favour 
of the defendants prevailed over the right 
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of the plaintiff to attach the bulls and 
dismissed his suit, The judgment-debtor 
had two bulls which he hypothecated to 
the defendants. He sold these bulls in a 
shandy for Rs. 115 and purchased, four or 
five days after, the bulls in question for 
Rs.. 125. Mr. Raja Iyer on behalf of the 
appellant contends that the hypothecation 
right of the defendants does not attach to 
the bulls purchased by the judgment-debtor 
with the sale proceeds of the bulls hypo- 
thecated. That the hypothecation ofchattels 
is valid is now well settled by Sreeram 
Narasiah v. Bommireddi Venkataramiah 
(1. In the case of a mortgage of immove- 
able property the mortgage right attaches 
to the property which is substituted for 
the mortgaged property. In Venkatarama 
Iyer v. Esumsa Rowthen (2) it was held that 
the mortgagee was entitled to a charge on 
the property which through mo fault of 
his had taken the place of the mortgaged 
property. Krishnaswamy Iyer, J., who de- 
ivered the leading judgment in the case 
relied upon the principle contained in s. 73 
of the Transfer of Property Act and held 
that the mortgagee is entitled to a charge 
on the property which has taken the place, 
in substitution, of the property actually 
mortgaged. At page434* he observed: “It is 
well-known that the money or the property 
given by Government in substitution for 
the lands taken up under the Land Acqui- 
sition Act is charged in favour of the 
mortgagee who had his claim upon the 
property so taken." When properties are 
acquired under Land Acquisition Act by 
the Government and some other property 
is given in substitution, the charge in 
favour of the mortgagee attaches to the 
proparty so substituted. Butin order that 
the charge may attach to the newly ac- 
quired property it must be clear from the 
evidence that the newly acquired property 
was the property sought to be substituted 
for the property actually mortgaged. Other- 
wise the mortgage charge on the mortgaged 
land would not attach to the property 
newly acquired. In Nidhi Lal v. Mazhar 
Husain (3), the facts were: N was in pos- 
session of six shops in a market place, 
two as mortgagee and the other four as 
(1) 47 Ind. Cas. 976; . 99; 50; 

L.W 517; (1918) M. W. N. Tig. da M. 1 rois 9 
i e sané Cas. 92; 33 M. 429; 7 M. L. T. 143; 20 M. 
P » JOU. 

e 7T A. 436; A, W. N. (1885) 68; 4 Ind. Dco. (N. s.) 
*Page of 33 M.—LEd.] 
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proprietor. The Munieipal Committee of 
that place decided to establish the market 
in a fresh place, and to use the sites of 
the old market for other purposes, and 


‘arranged with N to take the sites of his 


six shops in the old market place and gave 
him in lieu of them sites for six shops in 
the new. Under this arrangement he built 
six shops in the new market place. Sub- 
sequently, the mortgagor of one of the 
old shops claimed possession of one of the 
six new ones on payment of the mortgage 
money and cost of constructing the shop. 
The Court held that the claim could not 
he allowed, inasmuch as it could be justi- 
fied only hy a proof of an agreement 
binding upon the parties at the time when 
the transaction occurred, that some specific 
one among the new shops should be sub- 
stituted for the old one which was the 
Subject of the mortgage, and it had not 
been found that any such agreement was 
made, As observed by the learned Chief 
Justice: “the plaintiffs claim was a mere 
vague attempt by the mortgagor to get hold 
of some shop or other, without knowing or 
caring which one out of the six it is to be.” 

The question before me is whether this 
right of the mortgagee to proceed against 
the substituted property as being sub- 
ject of his charge does apply to the case 
of hypothecation of chattels. In the case 
of hypothecation of chattels, possession is 
not given to the hypothecatee. If posses- 
sion is given to the hypothecatee, the 
transaction would become a pledge. In 
the present case theold bulls which were 
hypothecated to the deféndanta were sold 
by the hypothecator, and he purchased 
two new bulls, four or five days after the 
sale of the old bulls, for Rs, 125. The con- 
tention of the respondents is that the new 
bulls having been purchased with the sale- 
proceeds of the old bulls, the right of the 
hypothecatee must extend £o the new bulls. 
A good title can be aequired by a bona 
fide purehaser of bulls without knowledge 
of the hypotheeation—that is very clear 
from Sreeram Narasiah v. Bommireddi Ven- 
kataramiah (1) where it is held that the 
Jien of the hypothecatee does not attach 
to goods sold to a bona fide purchaser. 
Chithambara Chetti v. Muthaya (4) is against 
the contention of the respondent. In that 
case M pledged his ship to C as security 
for a bond debt of Rs. 1,500 re-payable by 


4 nd 5 M. 330; 6 Ind. Jur. 514; 2 Ind. Dec. (x. 5) 


[85°F 0.1925] 
two: instalmenis. S ‘seized the ‘ship in 


N 


French Territory for a debt due by M. 


and' the French Court sold the ship. C 
made a claim on the proceeds of the sale 
in.the hands of the. Court. The” Court 
held that “whether or not his lien was 
destroyed by the sale of theship in French 
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a case of irust, the trust property-can be 
pursued in thé hands of strangers. In the 
present case there was no trust at all. The 


.judgment-debtor was only ahypothecator 


Territory, C was not entitled to any‘of the ` 


proceeds of the sale either at the date of 
_ the sale or of his claim in the French 
Court." The learned Judges .observe at 


'. page 333*: : 


“Plaintiff had no.right whatever in the 
. Sale ‘proceeds of the ship at the date of 
the sale.or' at the date of the claim made 
-by him which défendant -resistéd. Those 
‘proceeds, in so far as they were more than 
available for defendant’s claim, belong to 
Manjirasa. All that plaintiff could claim 
of Manjirasa was payment at the due date 
. which had not arrived. He could not say of 
anything belonging to Manjirasa, save what 
had been pledged to him, that he was 
entitled to it’ or had acquired any right 
to it." 
They also held that the mere fact of the 
proceeds being in French Court would not 
make any difference as to the principle of 
their decision. Gih 
It is clear from these decisions that the 
mortgagee's right does not attach to the sale 
proceeds of the property hypothecated. 
` Mr. Venkatarama Iyer who appears for 
the respondents contends that hypothecatee 
is entitled to pursue his.remedy against 
the property in whatever form it may exist, 
in other words, he has got the right to -go 
_ against the proceeds, in the hands of the 
hypothecator. His argumentis thatif the 
pledged property is cónverted into some 
other property; the hypothecatee is entitled 
to have his charge on the property so con- 
verted: and he relies upon two cases, Taylor 
-v. Plumer (5) and Sinclair v. Brougham (6). 
The case of Taylor. v. Plumer (5) was one 
of trust. There was a fiduciary relationship 
between the. parties and the factor or the 
agent converted the goods in his posses- 
sion into money and security, and the 
.Court held that the principal was entitled 
to proceed against such security which was 
purchased.with proceeds of the principal's 


i 


and the defendants were only hypothecatees 
and, therefore, the case of Taylor v. Plumer 
(5) has. no application to the present case. 


.In -Sinclair v. Brougham (6), Viscount 
Haldane in the course of his judgment 
observed with regard to Taylor v. Plumer 
(5): "Lord Ellenborough laid down, as & 
limit to this proposition, that if the money 
had become incapable of being traced, as, for 
instance, when it had been paid into the 
broker's general account with his banker, 
the principal had no remedy éxcepting to 


.prove as a creditor for money had and re- 


ceived. The explanation was, of course, that 


‘a relation of debtor and creditor had arisen 


between the banker and his client, the 
broker, which precluded the notion of follow- 
ing the money.” Mr. Venkatarama [yer 
wanted to rely upon the observations of 
Viscount Haldane at page 420* wherein he 
said: “Itis, in my opinion, impossible to 
confine the right at law to follow to cases 
where there was a fiduciary relationship.” 
He wanted to apply that dictum as governing 
the present case. But at page 419* Viscount 
Haldane quoted Bramwell, L, J.’s observa- 


. tions in. Ex part, Cooke; In re, Strachan (T) 


which explain the principle of Taylor v. 
Plumer (5):—"' Because the money was paid 
to-the broker, not as a trustee in the strict 
sense ofthe word, so that no actionat law 


- could be maintained against him, and he 


goods in the hands ofthe agent. If it is. 


(5) (1815) 3 M. & S. 562; 2 Rose 457; 16 R. R. 361; 
105 E. R. 721." - ; 


(6) (1914) A. C. 398; 83 L.J. Ch. 465; ULL. T. 1; 
58 S. J. 302: 30 T. L; R. 315. : 


*Page of 5 M.—[Ed.]] — - 


would only be liable to have a bill filed 
against him, but was handed to him ina 
fiduciary character, so as not to create the 
mere relation of debtor and creditor be- 
tween him and his principal" ‘Bhesiger, 
L. J., observed in In re Hallet?s Estate 
(8: “All cases where it has been held 
that moneys mixed and confounded, but 
still existing in a mass, cannot be fol- 
lowed, may, 1 think, be resolved into cases 
where, although there may have been a 
trust with reference to the disposition of 
the particular chattel which those moneys 
subsequently represented, there was no 
trust,no duty, in reference to the moneys 
themselves beyond the ordinary duty ofa 
man to pay his debts; in other words, that 

D (1877) 4 Ch. D. 123; 46 L. J. Bk. 52; 35 L.T, 
649; 25 W. R. 171. 

(8) (1880) 13 Oh. D. 696; 42 L. J. Oh. 415. — 
7 *Pages of (1914) A. O.—[Ed.] 
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„dò not sée how the: right of ‘election comes 


in for they were sold to the purchaser with. 


notice of the hypóthecation fight in which 
easéhe cannot proceed against the bulls as 
well’ as agáinst thé sale prc j 

hands ‘of the hypotheéator. “And if the sale 
Was to’ a person without notice of the 
-hypothecation right, the‘ buyer acquires ‘a 
good title and the hypothecatee can only 
look to the hypothecator for payment of his 
money; in other words the relationship of 
debtor and creditor arises the’ moment 
the Dbulls'are:sold to a person without 
. notice." In this ase the bulls were’ sold 


four or five days "before the new bulls. 


were purchased. Ido not think the right 
‘of hypothecatee of chattels attaches to 
goods or chattels purchased’ with’ the ‘sale 
proceeds of chattels’ or goods mortgaged. 
No doubt’ the casé would’ be different ‘if 
there Was a Contiact that thé hypothécatee 
should have a tight’ against the goods sub- 
stituted for the goods ‘actually sold. 'In the 
case’ of hypothecation of stoek-in-tráde of 
a‘ going concern’ there is alwaysa-térni in 
the deed of ‘hypothecation, or thére is a 
contract, thatthé hypothecatee should have 
charge on the goods wliich are purchased to 
‘re-place the place of goods sold.. No such coh- 
tract has been proved in this case, There- 
fore, I have no hesitation’ in holding that 
the right of the defendants as hypothecateés 
does not attach to the bulls purchàsed by 
the judgment-debor partly with the sale 
proceeds of the bulls hypothecated; “> 
In the result the appeal is' allowed’ and 


proceeds in the’ 





costs. 
. The first respondent having been given up, 
the proper ordér^ would be that the 21d 
deferidant who’ is^ thé 2nd respondent 
hefe will pay the êosts:0f this second appeal, 
and the costs in thë lower Courts will be paid 
by the 2rid defendant and. the'légal tepresert 

iatives of the Ist defendant. "^ " ^" ^ 


ibo ox “Appeal allowed.. 
Z. K, NA 





OUDH JUDICIAL COMMIS- 
"CO “SIONER’S COURT. ^ 
Second ‘Crvit “APPEAL NO. 92 or 1923. 
^ *  BéptemBer'10,1924. ^ "*' 
Present:—Mi. Wazir Hasan; A. J. ©., and 
"oo. Mr, Neve Ards Oo" oc 
PHERAI AND ANOTHER DEFENDANTS— 
D077777 APPELLANTS)” 
Doi versus ` 
i PUDAI RAM—PLAINTIFF—RESPONDENT. . 
Limitation Act (IX of 1908), Sch. I, Arts. 66, 80—- 
Bond providing for ‘re-payment™ of «priicipal after 
fixed. periód—interest payable -monthly-—Default “in 
payment of "interest —Principal becoming due—Suit to 
recover principal ind initerési—Limitation; commence- 
ment of. DUC DIE LAS 
“The amount of a bond was expressed as payable 
within six months and interest théreoh was to- -be 
paid month by month, and it was provided that in 
the event of default in payment ‘of ‘interest’ for any , 
month compound ‘interest wü&'to &ecerüe-oh the un- 
paid amount and the lender" was to have’a right to 
tile a suit at once for the recovery of principal and 
interest without waiting for the stipulated period ‘of 
six months. No ‘intérest'’was’ paid" tuidér the bond. - 
In a suit'to recovér principal‘and intérédt: 7 ^ P 
^: Held; (1) that the’ suit^was governed "by Art. 80 of 
Sch. T. to the Limitation Aet; Lp: 28]. eol 1] ^.^ ^ 
(2) that the ‘money due under the bond became 
payablé^on failure"to pay the first “montli's initerést 
‘and’ that limitation began to run from thé date ofthe 


' first default-and~the ‘faet thatit was 'al&o'"stated^in 


the bond that ‘the money was payable: five’ months 
later did not entitle the creditor to ignore the former 
date às ihe starting Point’ of limitation and Select the 
later one because ‘it ‘suited’ hi$ 'conveniencé “better. 
[p;289 GOL | 6 008. Kg TNI AR SA 
“(Case-law discussed.) - 
It is not ópen to the parties to an agreement to 
contract themselves otit of the Lawof Dimitation by 
inserting ih théir agreément ültérnátive starfihg points 
for limitation: [ibid] - ^ «c t0 t a 
Second appeal against a decree -of the 
Sub-Judge, Sultanpür, dated the 14th No- 
yember 1922, in an'appeal preferred against 
a decree ofthe Munsif, Sultanpur, ‘dated 
the 2lst Aügüst 192277 2. SE 078 
Mr.. Ali Zaheer, for the Appellants. 


Mr. Naimüllah, for the Respondent, 


DT 


. [851 C. 1985] ` 


_ appeal “from an, “order of "thé ‘Subordinate : 


Judge of Sültanpür granting She’ plait: a 


` décree on foot of a bond. 


“ mensen. “This interest was to 


< lated" 


Was. ‘to acofüé on “the unpaid inferést, and 


Thè bond in suit’ was for Rs. 368 payable" i 
within” six “months,” “and” was "to bear in-. 


ierest at fhe fate of 6] pies per rupeé per 
à paid 
month by nionth, ‘anid inthe évent of failure ` 
‘to ‘pay in Any month, eompourid ‘interest 


the plaintiff waa to hayé' à right o fil a 
güit.àt« oncé, yitlioüg^ waiting dor the stipu- 
period of six months. ” ' Admittedly 
interest Was névér ‘paid. 

“Ths Trial Court, on’ the authority i in Har- 
narain y. “Beni Pershad (1) “and réferring- 
also ts Sheo Narain v. Ram Din (2) héld: 


that- the süit-was barred by limitation, in-' 


àsniuch as it ‘Tad not been ' brought: “within - 


` three” years ofthe date of the’ first. defailt ` 


of payment of interèst. 
The lower Appellate Court, following 


Durga v. Tota Ram (3), Ram Parshad v. 


Qadro (4), Mubarak Ali v. Gopi Nath (5) and 
Hori Lal v. Thamman Lal. (6), has taken 
the view thatthe creditor had, under the 
terms’ of the bond, àn option "éither to 
ste on the” occurrence of: defáult i in pay- 
"ment: of interest’ monthly, or to wait for: 


the tithe fixed in thé "bond for re-payment. 
arrived, “and ' ‘that’ ‘he’ was under no’ obli- 


gation to-$üe on: the Táppéning of the earlier 
contingency. ' 

* The’only. question argued before us has 
been that*of limitation. 
sel for the appellants ‘contends that the case 


"ds governed: ‘By Art. 80 of the First Schedule 
to ‘the “Limitation 4 Act. ‘The’ 
- for ‘the’ fespoadent argues “that Arti 66 


‘learned ‘Pleader 


governs the ‘case: Ït is common ‘ground that 


bh + ect 


: failüre to pay” ‘the. first ‘instalment | of in- 
l tşrest, the suit is beyond. time” ` 


e^ 


* Article’ “66 deals with * 'asingle:.bond where | 
aiday: ‘has "been specified" dud allows ‘thre do 
30) 


A years from ihe day : sp “specified.” ' Article 


refers to a “suit on a Bill of Exchange, Dro- 


inissory-noté of bond, not  hérein ` expressly à 


an 


provided fof" and provides a period « of three 
years from the Bay“ Be ‘the bond... oD 
comes payebl e". 


"080.077. — : "s 
. nu Ind: Cae. 526; M 0. C. 139. ; 
(3) 19 Tå 138; 16-00 

dou 3 3 200 76 13. £0. L, J. 341. 
Q8 $50 L.J/73. 





Oke o DO. Tu J. 416; 2U PLE 
(oy n5; im ATL Re 20; Jg? 26 [x - 21. 


; . RAR. gon RAN. E 
 JUDGMENT.—This is à. defendant's 


“The learned Coun-" 


e 
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cise his duo and.to waive the cause of ac- 
fion which accrues to him on the earlier of 
ihe tivo “alternative dates for starting limita- 
tion... This view is in conflict with “that of 
another Judge ofthis Oourt expressed i in 
Har Narain v. Beni Pershad (1 and has . 
not been Adopted by any Bench of this 
Court in a case where ihe facts at all closely 
resemble those in the tase now before us. 
' It is true that two decisions by a Bench of 
this Court in Basant Singh v. Ram Pal Singh 
(7) and Prag Din v. Bhagwati Sahai (8) have 
been cited ón behalf of the respondent, but 
these dre both clearly distinguishable. The 
first was a case governed by Art. 135, re- 
lating ‘to ‘a mortgage-deed in which the 


i staring point for limitation was “when the 


mortgagor’s s right to: possession, determines." 
Obvióusly this riglit.did not determine till 
the mortgagee indicated his intention to take 
possession, and thus exércise one of the op- 
tions given to him in the deed. The second 
case was one in which interest only could be, 
and was, claimed. This question of limitation 
.is one on which the various High Courts 
inthis country seem to have differed con- 
_siderbly from each other and between them- 
‘selves. For many years the opinion on the 
subject in Allahabad fluctuated but until 
in Shib Dayal v. Meharban (9) a Full Bench, 
after reviewing all the previous recorded 
rulings of the Court, came unanimously to 
the conclusion that limitation begins to run 
from the date' of the first default in payment 
- of interest; and that it makes no difference 
whether the tight to sue for re-payment be- 
fore- the ` stipulated period is optienal or 
compulsory. ' It is true that in that case the 
. deed'in suit was a mortgage-deed, and, that 
the Article providing a period of limitation 
was Art. 132, but in all other respects, in- 
cluding the provision for compound inter- 
est, the térms of the deed were remarkably 
similar.to those of the deed in suit. Article 
. 132 provides a period of 12 years from the 
time: “that the money sued for becomes due.” 
“The Court, answering the question when the 
Wang ‘became due, pointed ont that it did 


A) BERE Cas. 985; 6 O. L. J. 248; 1 U. P. L. R. 


(05-68 Ind. Cas. 687; 8 O. L: J. 418 
69 Ind. Cas. 981; 45 A. 27; 20 A. L. J. 819; (1923) 


ELEGIT. 
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so as soon as it became payable by the 
mortgagor to the mortgagée, that is to. 
say, as soon as it. could be legally re- 
covered by .the mortgagee. "As. soon as 
the first default. was made, a right ac- 

. erued to the mortgagee to sue for the whole 
sum with interest. Whether he chose to 

` avail himself of it or not, is another matter. 
On default having been made,the money 
certainly did become due at once, the 

. mere circumstance that the creditor had the 
option.of not calling in the money can- 
not wipe-out the fact that the money had 
in fact become due." It was further poin- 
ted out that this was the accepted view of 
the Law-in England. : 


It appears to us that this view of law, 
which is in consonance with that taken by 
a distinguished Judge of this Court in Har 
Narain v. Beni Pershad (1) (a case which 
has never yet been overruled or expressly 
dissented from) is the right one. The pro- 
position that itis open to the parties to an 
agreement to contract themselves out of the. 
Law of Limitation by inserting in their agree- 
ment two alternative starting points for 
limitation, is not one that commends itself 
to us. In the present case, the money 
became payable on failure to pay the first. 
month's interest, and the fact that it was 
also stated in the deed to be so payable five 
months later cannot entitle the creditor to 
ignore the former date as the starting point 
of limitation, and select the later one 
Because it suits his convenience better. Had 
the creditor chosen to file his suit as soon 
as the first default was made, it would not 
have been open to the debtor to plead thàt 
the suit was premature. The creditor had . 
on that date a good cause of action. Refer- 
ence hfs been made on behalf of the res- 
pondent to the doctrine of waiver. The 
bond in suit however did not provide for, 
the re-payment of the moneyin instalments, 
and Art. 75 of Sch. ofthe Limitation Act 
. which applies to such bonds, is the only 
one which recognises the right of the payee 
to waive his right to sueon the expiration 
of the first term of payment. The omission 
ofsueh a provision from the other articles 
relating to suits on "bonds, appears to us 
clearly to indicate the intention of the Legis- 
lature to deny any right of waiver in other 
cases. E 
- It has been pointed out to us that the 
doctrine laid down in Shib Dayal v. Mehar- 
ban, (9) has not been accepted in other High 
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Courts, and in Narna v. Ammani Amma 
(10), the Madras High Court has followed 
the view taken by Banerji J., in his dissent- 
ing judgment in Gaya Din v. Jhuman Lal 
(11) It is not necessary for us to discuss 
thiscase. We are content to say that we 
prefer the view taken by the majority of 
the Judges in Gaya Dinv. Jhuman Lal 
(11) and adopted later by the unanimous 
Full Bench of the Allahabad High Court in 
Shib Dayal v. Meharban (9). . 
We hold that this suit was brought 
beyond time, and that the plaintiffs claim 
must, therefore, be dismissed. We accord- 
ingly allow the appeal and dismiss the 
plaintiffs suit with costs in all the Courts. 
Z. K. Appeal allowed. 


(10) 35 Ind. Cas. 418; 39 M. 981; 4 L. W. 17; 20 M, 
L. T, 174; (1016) 2 M. W. N. 125; 31M. L. J. 865. - 
(11) 28 Ind. Cas, 910; 37 A. 400; 13 A. L. J. 510. 


MADRAS HIGH COURT. 

SgcoND Civin AreraL No. 363 or 1922, 
' August 29, 1924. : 

Present :—Mr. Justice Devadoss. | 
DHENUVAKONDA VENKATASUB- 
BAYYA-—PLAINTIFF—A PPELLANT 

. versus 
Unde Rajah Sri Raja V ELGOTI GOVINDA: 
KRISHNA BAHADUR, 
RAJAH or VENKATAGIRI— 


DEFENDANTS— RESPONDENTS. . 

Madras Proprietary Estates .Village Service Act 
(II of 1894), s. 15 (2)—Notice to proprietor by person 
other than Collector, validity of—Appointment by 
Divisional Officer, validity of —Swutt to recover office— 
Burden of proof. 

Under &. 18 of the Madras Proprietary Estates Vil- 
lage Services Act, a statutory duty is cast upon the. 
Collector to give notice to,the proprietor of his 
action under s. 7 of the Act. Any notice by any 
subordinate of his, such as a Sub-Collector, does not 
fulfil the conditions laid down in cl. 2 of s. 15, and 
is ineffective. (p.283,c01.1] - D 

When a person comes before the Court claiming a 


-village office on the ground of his having been valid- 


ly appointed, it is his duty to make out that he has 
been validly appointed. [p. 283, col. 2.] . 

A Revenue ‘Divisional’ Officer gave notice to a `, 
proprietor under s. 15 of the Madras Proprietary- 
Estates Village Service Act and the nomination, by 
the latter of the defendant to a village office was 
vetoed by the said officer on the ground that it was. 
not made within the prescribed time after receipt of 
notice and the plaintiff was nominated to the office, 
but the order was set aside by the Collector on 
appeal by the defendant. In a suit by the plaintiff 
for recovery ofthe office; ` . 


a IO. 1925) ` 
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Held, that there being no proper notice to the pro- Officer vetoed the nominations on the ground 


prietor by the Collector under s. 15, his nomination 
of the defendant was not out of “time: [ibid] . 


(2) that the appointment of -the plaintiff was un-. 


warranted and illegel;[ibid] -. 
(3) that whether or not an appeal lay to the Col- 


lector, the plaintiff who was not entitled to the office. 


was not entitled to any relief against,- -the defendant 
who was in possession of it. ibid.) | 


Second -appeal against the decree of the 


Court of the Subordinate Judge, Bapatla, , 


in A, 8. No. 50 of 1921, preferred-against 
that of the Coutt of. the Additional Dis- 
Lo Munsif, Bápatla, in 0. S. No. 215 of 
191 

1 Mr. A, Ramachandra Iyer; for the Appel- 
:Jant. ` 

.  Messrs. A. Krishnaswami Iyer and K. 
- Krishnaswami Iyengar, for the Respondents. 


_SJUDGMENT.—The point urged by 
. Mr. Ramachandra Iyer in this appeal is 
that the proprietor in this case the 
Maharaja of Venkatagiri, - 
up nomination lists within six weeks allow- 
edhim unders,. 15 of the Madras Act II 
. 1894.° The Collector of the District 
found on enquiry as appears from his 


proceedings filed as Ex. I, “that no such 


formal requisition was issued from his 
office, and the- arrangements ` made in the 


marginally noted ` 21 villages, which fall 


. under para. 2 of s. 15 of the Act are ab initio 
void, and are; therefore, ‘hereby concelled.” 
Under s. 15 ofthe Act it was the duty of 

. the District Collector acting under s, 7 to 

give notice to the’ proprietor of his action 


and the ‘proprietor shall thereupon dis- 


-pense with the services of the officers no 
longer required and retain those whom he 
might consider to be best qualified to dis- 


'— charge the duties of the offices and report 


his action within six weeks, to the Revenue 
Officer.in' charge of the division. ‘The 


statutory duty is cast, upon, the Collector 
. togive notice to the proprietor of his action . 
-under s. 7. It. cannot’ be stated that any 


notice by any subordinate of his fulfils the 
conditions laid down in cl. 
As a proper notice is required to be given 


- by el. 2 of s. 15, the statutory ‘obligation’ 


of the Collector cannot be dispensed with 
and nobody else can, in his place, give a 


valid notice, as required by. cl. 2. In this.. 


case, a notice ‘was given by the Sub-Col- 
lector on 13th May 1913 to the-proprietor of 
what had been done by the Collector, and 
the:proprietor was asked to make certain 
. nominations, He sent up his nominations 

„on 18th August 1913. - "The, Sub-Divisional 


did not send. 


August 1913 was not out of time. 


2 of s. 15.. 


-and illegal; 


that-the nominations were not made "within 
‘six weeks of the receipt of notice by the 
'proprietor. The proprietor and the nominees 


- preferred an appeal to the Collector who 
-set aside the orders of the Sub- Divisional 


Officer as being void. It is argued by 
Mr. Ramachandra Iyer that there is no ap- 
peal-against the appointment made by the 
Sub- Divisional Officer in the case of a reduc- 


= tion of.the village establishment and he 


relies on Krishnaswami Naidu v. Akkulam- 
mal (1). No doubt the Colleetor cannot hear 
an appeal. against an appointment made 
under s. 15 of the Act by the Revenue Officer 
in charge of the division. But in this case 
the appellant seeks to recover the office 
from the second defendant who had been 
&ppointed subsequently on the nomination 
of the proprietor, The Collector, no doubt, 
set aside the order: of the Sub- Divisional 
Officer as being void. Whether that order 
is Banctioned by law or not, when the appel- 
lant comes before’ the Court claiming the 
village office on the ground of his having 
been “validly appointed, it is his duty to 
make out that he has been validly appointed. 
Seeing that no notice was given as required 
by 8. A5, cl. 2, by ihe Collector to the 
proprietor before 21st August 1913, the nomi- 
nation gent up by the proprietor on 22nd 
As ob- 
served by the learned Judges in the case 
reported .as Tanguthur.Narasimham v, 
Singaraju Ramiah (2), it is quite open for 
the Collector to call up nomination on a 
new. office being created or reduction of the 
village establisnment being effected. No 
notice having been given by the Collector 
before 18th August 1913, the proprietor was 
not called upon to make any nomination 
and any nomination made by him 8n -22nd 
August 1913 could not be considered, there- 
fore, to be out of time and the action of the 
Sub- Divisional Officer invetoing the nomi- 
nation of this officer and making an appoint- 
ment without reference to the nomination 
of the proprietor is certainly unwarranted 
and the appointment of the 
plaintiff one of the persons who were so 
appointed -by the Sub-Divisional Officer 
cannot, be valid. When the plaintiff has 
not been, validly appointed he cannot claim 
the ‘office from another person who is in 


(a) 50 Ind. Cas, 185; 9 L W 90 at p. 95; 24 M. L 

7.489; (1919) M. W. N. 29. 

( PE Ind. Cas, 728; 38 M. L. J. 126; (1920) M, W, 
33 
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' possession of it. 
has correctly decided the case. In the 
result the appeal fails and is dismissed with 
costs. 

“It is brought to my notice that the NA 
iff died and his legal representative-has been 
brought on the record. Mr. Krishnaswami 
lyengar says. that eyen if the plaintiff had 
right of action his legal representative had 
no right of action. 16 is not necessary for 
me tó consider this point in view of my de- 
eision on the other point. 

v. N. V. Appeal dismissed. 


. Z. K. 


LAHORE HIGH COURT. 
SECOND Civil "APPEAL No. 561 or 1921. 
July 2, 19947 ° 
Present: —Mr. J Kaka Martineau and 
: Mr. Justice Zafar Ali. | 
AJAIB SINGH AND OTHERS— PLAINTIFFS— 
5 APPELLANTS 
versus | 
SH! AM SINGH AND OTHERS -DEFENDANTS 
— RESPONDENTS. 
Specific Relief Act (I of 1877), 42—Decla- 
ratory suit by véversioner against alena tion— Rever- 


siongr figure-head for alienor— Declaration, grant ‘of. 
A decrée declaring that the alienation in suit shall 


not affect the plaintif's reversionary Tights should not , 


be passed i in a case where the minor ‘on whose behalf 
'the'süit is "brought i is merely a figure-head' and the 
real plaintiff is the alienor himself who has caused the 
suit e pe instituted for ‘the purpose of undoing’ his 


oun ad v. Lal, 82 Ind. “Oas. 626; 6 L. L. J. 334; 5 L. 389; 
. (1925) A.I. R. (L.) 24; 1 Li. Q. 267, followed. 

Second appeal from the decree of the 
Additiofial District Judge, Lahore, dated 
the 31st July 1920, reversing that of the 


Sub-Judge, First Class, Lahore, dated ‘the . 


23rd March 1917. 

Lala Mehr Chand Mahajan, for the Ap- 
pellants. 

Dr. Nand Lal and Lala Balwant Rai, for 
the Respondents. 

JUDGMENT.—In 1906 defendants 
Nos, 1 to 4, who’ are brothers, effected two 
sales of laud in favour of defendants Nos. 
5 to10. A suit has been brought in the 
. names of the minor sons of the first three 
defendants, the plaintiffs' maternal uncle 
acting às their next friend, for a. declara- 
tiop, that the sales shall not affect their | re- 


MAUNG SAN.TIN V. MA PHET PU. 
The Subordinate J udge: 


interests 
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a decree in the plaintiffs’ favour, but the 
Additional Judge on’ appeal, finding that 
the salés were éffécted for necessity, 'dis- 
misséd the suit. 
sented à second appeal. 

One of the issues in the case was whether 
the suit was collusive and had been brought 
at the instance of the vendors, ‘and the 
learned Additional J udge, has found in 


The plaintiffs have pre- _ 


ihe defendants’ favour on this. poin, re- ` 


marking that the suit is obviously col- ` 
lusivé and that the réal plaintiffs are the 


‘alienors themselves, who after allowing a 
‘number of years to ‘elapse have chosen’ this 


method of avoiding the bargain they had 
previously made. Without going into other 
matters wé.think that on that finding alone 
the appeal fails. The same point reóently 
arose in Dad v. Lal (1) and a member of this - 
Bench was a party to the judgment in that 


case, from which we quote the following pass- d 


age: “A declaratory decree may, be given 
in a guit. to contest 2n unnecessary aliena- 
tion if the suit is ` brought honesty on 
behalf of a minor reversioner to protect his 
But, in our opinion, it would not 
be proper to pass such a decree in a case 
like the present in which the minor. is 
merely a figure head and the real plaintiff 
is the alienor himself, who. has caused ihe: 
suit to be instituted for the purpose. ofün- 
doing his own act.” 

Following that ‘decision we dismiss the 
appeal with costs, ` 


K. S. D. Appeal dismissed. 


(1) 82 Ind. Cas: 626; 6 L. L. J, 334; 5 L. 389; (1923) 
ER 1L.Ó. 267. : 
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RANGOON HIGH COURT. 
CIVIL MiscÉLDANEOUS APPLICATION No. A 
i oF 1924. ` 
: September 4, 1924. 
Present: Mr. J üstico Duckworth. 
"MAUNG SAN TIN—APPLICANT . 
VETSUS . 
MA PHET PU anp ' OTHERS— RESPONDENTS. | 
Buddhist Law, Burmese—Pre-emption, who can claim 
—Youiger son, whether co-heir. 
- Undér Burmese Buddhist Law it is only amongst. a: 
heirs di the right of pre-emption can exist. [p. 2 
co 
A younger son is not a co-heir along with his 
mother and cannot, therefore, exercise the right of 
“pre-emption with respect: 


deceased father. [ibid.] 


~ - = 


t 


id TNR left did du 1 


[65 1.6. 1925. - 

Application’ for géview of the’ jüdgmént 
of Duékworth,J., pásséd im Special Civil 
Sedond Appeal No: 927 of 1923; reported a as 
84 Ind. Cas. 287.. 


Mr. Ganguli,. for the Applicant: 
Mr Sanyal, for'the Respondents. 


MAS. SENG 9. ge Modus MN 


: 
Go-héirá: 
that equitably. y. 
right of pre: :émption, ‘since sa can lain 
partition oH thé widow's re-márriage. 

This, with all réspect,is not a true cri- 


‘terion, andil cannot aéeept such a view. I 


~~ think’ thatit must bë'held that thé younger 


l JUDGMENT. —It. appears from the 
affidavits filed by Messrs. Ganguli and. 


S. Mukerjee, senior, thatI passed orders, in 
this appeal, without. hearing Mr. Ganguli 
for the lst réspondent, Maung San Tin. I 
“do nof question’ | these affidavits: T was 


myself undér the i impression that the appeal - 


_ had been properly héard, ‘and the Bench 
- Olerk's order on: the ditity’ seems to corrobo- 
rate nie: However, as statéd, I accept the 
facts, ah sét out in‘ the affidavits’ and’ nothing 
more need be said about thé matter. . 

The proper remiédy ‘of Mr. Ganguli's 
- Glient would, I think, Havé been to apply 


to have the judgthent Set aside, as KA. 


En Rd ex Tie 


ER EE 


proper. Te n T admit de Cee 
tion, acting under the’. Court’s inherent, 
powër to remedy: injustice, and: this’ cotirsé 
has not been artn by. the: other side: 
On the merits, Mr. Ganguli argues that 
`- I was in error, in my ‘judgment, in holding 


that” the case of Mo Thi v. Tha Kwe (1) 


wai no longer good: láw,&nd that, though 
the widow has an- abadluté disposing power, 
this’ is: subject to a right of pré-émption,, 
even by &yóungérson, when tlie property 
i8 riot dividéd; ard that the widow's abso 
Tüte power ‘of disposal i is:nót affected. by the 
éxércise-of this ‘special right:of prë- -emption, 

Tcannot agree. - 

In.effeót, Mo Thi v. Tha Kwe (1) has‘ been 
ovérruled "by Maung Ye Nan 0 v. Aung 
Myat San: (2): 

Thé. réal point is whether Sari Tin, aS a 


younger'son}-was> after his father's death, 


-d-cd-heir with’ ‘his'méthér: The .ofdsü son! 


Po Nai probably- was acó- -heir, but T cànnüt^ 


- Mr. May Oüig' Gio’. Máy Oung; -J.) has? 


dealt with this matter ` dt: pagé 158 of his 
' work’ on Buddhist’ Law (Adoption; Pre-emp- 
don, Gift atid Religious usage), 


“to: wlietligr,: in’ sucli- a:ca8é as- this,- the 


younger élildrer cán bë Mee as? 


Ba LBR. -12877 dE Bur D, R. 2 


(2)3T Ind: Cas; 512; SLB. R: m Sur. LT, 167. 


M 


and he 
'seémB' tö- cónsideF that théré áre doubts: asi 


son isnot. & co-lieir- This réally settles the 
question, for it is only amongst co-heirs 


that the right of pre-emption’ can exist, 4, bay 


pm 


Yavé a ee pos of disposal. ifit was 
suübjéct to such 2 qualification as that she 
must offér-the pr operty first tó her younger 
èhildré Her right would then no longer 


 be'absol'üte. 


For thésé reasons, I sée no grounds for 
interferenée ‘with my original jüdginent. 

The: application for réview is dismissed 
With costs; Adv ocáte's fee three gold niohurs. 

K.8.D. Application dismissed. 


f 7 
—— aan 


LAHORE HIGH COURT. 
Ssdonp’ Civi. APPEAL Nó. 1517 or 1920. 
. May’ 4, 1923. 
` Présent;—Mr. J üisticé Harrisón and 
"Mr Justice Zafar Ali. 
AMAR SINGH AND” oTHERS—PLAINTIFHS 
— APPELLANTS 
. versiis’ 
NUR: MUHAMMAD’ KHAN AND ANOTHER 
—DEFENDANTS— RESPONDENTS; 

Registration’ Act (XVI of 1908) s. 17 (1) (f— 
Partition —Deed of relinquishment filed in proceedings 
—Deed rélating to other property—Registr ation, whe- 
ther ‘compulsory. . 

A'déed' of relinguishiment, relating to imnioveable 


. property of the'value of moré than'a hundred’ Tupecs 


is not. absolved from registration, simply because it 


.Was filed in certain’ partition proceedings when. it 


appears that the property covered by it was kept wholly 
separate from the partition. 


Second appeal fromthe decrée of the Ad- 
ditional’ District J udgé, Karnal-at' Ambala, 
dated the 20th March 1920;. modifying that 


.oftlie:Seniór Sübordiuate Judge, Karnal, 
dat&d'the Ast July 1919. B 


Dr: Gokal Chand Narang, for the Appel- 
lants: 

Mr. Shamair Chand: and Lala Amar Nath 
Chona; for thé Réspéfidents: 

JUDGMENT.=—One Nur Muhammad 
Khan’. sued for possession: of certüiü land 
Sold" to: him by meas” of a” régisteréd sale- 
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deed by one Rashid Ahmad, & convert to 
Islam whose name originally was Kidar 
Nath. Onthe other hand, the descendants 
of Rashid Ahmad's brother Partap Singh 
brought a suit fora declaration that they 
owned the land so sold, and that the sale- 
deed was fictitious, and in the alternative 
. asked for pre-emption on” payment of 

Rs. 150. The suit of Partap Singh’s sons is 
based on a deed of relinquishment of the 
year 1873 which has not been registered, 
and both suits depend upon the admissi- 
bility of this document, the sons of Partap 
Singh having appealed in both cases. 

The main contention of the appellants is 
that at the time the deed was executed the 
property of the late Nagar Mal, the father 
of Partab Singh and Rashid Ahmad, was 
being partitioned between his three sons, 
that this deed of relinquishment formed an 
- integral portion ofthe partition proceedings 
and that in virtue of execution of this deed 
“the partition was effected in the way it was. 
On going through the record we come.to 
the same conclusion: as the learned District 
Judge that this deed had nothing whatso- 
ever to do with the partition. It related to 
property extraneousto Nagar Mal's property 
and that property was kept wholy separate 
from the partition. The execution of this 
doeument in no way formed part of the 
consideration for the method of partition 
and itis not absolved from registration as 
having been acted upon ina judicial or a 
semi-judicial proceeding. | 

The second contention is that it creates 
no rights inthe property because it dealt 
with the reversionary rights to Bishambar 
Das’ property in the sense that property 
was held at that time and for many years 
after by his widow. It purported, however, 
to be & clear relinquishment by Rashid 
Ahmad ofall his rightsin his uncle’s es- 
tate and as such, in our opinion, required 
registration. 

The third contention which was never 
taken in the Trial Court is that the property 
is not worth more than Rs. 100. It consists 
of nearly 90-bighas, the bulk of which is 


now cultivated. We donot know how far 


it was,cultivated in the year 1873. Prima 
facie it was worth considerably more than 


Rs, 100. It was never urged that it worth- 


less, and the point- was merely taken as a 
last resort.in the District Judgé's Court. 
We find that the property was worth 
-more -than .Rg.:100 and, therefore, on all 
these grounds we find that the document 


_MAUNG GYE v. MAUNG AUNG Po. 


[8E 1. 0.1925] ` 
required registration and not having been 
registered is inadmissible in evidence, | 

We, therefore, dismiss both appeals with 
costs, i 


K. S. D. Appeals dismissed, 


RANGOON HIGH COURT. 
SPECIAL SECOND OrviL APPEAL No. 327 
or 1924. 

z September 5, 1924. 
Present; —Mr, Justice Lentaigne, 


MAUN G GYE AND ANOTHER—DEFENDANTS— 


APPELLANTS 
| 4 versus rS 
MAUNG AUNG PYO—PraINTIFF— 
RESPONDENT. 

Buddhist _ Law, Burmese—Adoption—Appathitta 
child, right of . . 
Where there is no natural or kittima child, the 
appathitta child is allowed halfthe estate of the adop- 
tive parent and the other half goes to the relatives of 

the deceased. [p. 290, col. 2.] 

Second appeal against the decree of the 
District Court, Prome, in Civil Appea 
No. 34 of 1923. . 

Mr. Kya Gaing, for the Appellants. 

Mr. Ba Thein, for the Respondent. 


JUDGMENT.—The plaintifi-respond- 
ent instituted: the suit now under appeal 
in the Township Court of Prome against 
the appellants for recovery of a house and 
its site valued at Rs. 500 which constituted 
the only property left by one Ma Pu, a 
Burmese Buddhist, who died on the 12th 
waning Pyatho 1283. Ma Pu left no child- 
yen; and, according to the plaint, the 
plaintiff was her first cousin and her near- 
est relation; but it was admitted that 
there were also two children of another 
first cousin, and they were joined .as third 
and fourth defendants as they did not wish 
to be joined as heirs. In their written state- 
ments the thirdand fourth defendants ad- 
mitted the facts. in the plaint, and they 
have been treated as having no further 
interest in the estate. St at s 

The case has been treated solely as a 
contest between the nearest collateral. as. 
heir of Ma Pu and the appellants Maung 
Gyi and his wife; and though Maung Gyi, 
the first appellant, was a.relation of Ma 
Pu, ib is admitted that he was a more 
distant relation than plaintiff and that his 
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only claim to inherit Ma Pu's estate must 
depend on his claim to bea kittima adopt- 
ed son of Ma Pu, or in the - alternative, 
as an appathitta adopted son of. Ma Pu, 
if that claim is admissible. It is clear 
that Maung ,Gyi.has continued in occupa- 


tion of the property in suit since the death | 


of Ma Pu.. It is shown also that Maung 


Gyi, who is now- twenty-six years of age,. 


had in recent years looked after Ma Pu 
and had lived with her since he was a 
‘child of about four or five years of age. 
Originally Maung Gyi and his brother 
Maung Lat were taken into Ma Pu's house 
because their father was poor, and it is 
stated by a defence witness that the house 
which had belonged to Aung Pe the father 
of Maung Gyi, was bought by Ma Pu 
from Aung Pe who also came and lived 
in that house for three or four years with 
Ma Pu and his children, but eventually 


Aung Pe moved into another house and’ 


the children remained with Ma Pu. The 
plaintiff, however, alleges that the house 
‘was’ inherited .by. Ma Pu from her mother. 
Aung Pe died when Maung Gyi was about 
twelve yéars of age, : $ 
A Pongyi, U Hindaka, who managed a 
school, has deposed that about twenty 
. years ago Ma Pu placed Maung Gyi and 
Maung Lat -at his school and told him 
that she had adopted them (Mweza de); 
but when his registers were referred to, it 
was discovered that he had entered the name 
of the parent of the children as Aung Pe the 
natural father, and not as Ma Pu the 
alleged adoptive mother. Subsequently 
Maung Lat died, -Plaintiff's fifth witness 
Maung Po Ka admits that Ma Pu shin- 
pyooed Maung Gyi, but he says that he 
is unable to say. whether Maung Gyi was 
her. adopted-son or not; that he used to 
call her “aunt,” and before his marriage 
he used to eat, out of the same dish as 
.MaPu. | aa f , 
Maung Gyi also states that Ma Pu per- 


formed his marriage ceremony when he. 
was twenty years of age, and as he is. 


now twenty-six that would be six years 
ago. It is clear. that Ma Pu was present 
at the marriage of Maung Gyi, because 
Ma ‘Yok So, a witness for the plaintiff, 


refers to a conversation which she had - 


with Ma Pu when Ma Pu came back from 
the "Marriage Feast of Maung.Gyi" in 


which she asked Ma Pu ‘what ` property: 
she had given: and Ma Pu replied that: 


phe had no property. to give.. À defence 
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witness, U Sa Nyein, -states that at the 
marriage Ma Pu had a conversation with 
him in which the question of bringing 
property to the marriage was diecuseed 
and that Ma Pu said that though she 
had got à house, she must sell the hóuse 


‘and maintain, herself before her death; 


and that she also said:—"They are res- 
ponsible if 1 have got no property and 
they can enjoy ifI have got property." 

. Maung Gyi is à clerk according to his 
own account; but his wife describes her- 
self as a cigar-maker and in the plaint 
Maung Gyi is described as a Tobacco 


` seller. He claims to have had to feed 


Ma Pu since he was twenty, that is for 
the six years since his marriage. He also 
states that he spent about Rs. 300 when 
Ma Pu was, il. He admits that plaintiff 
came and attended Ma Pu ‘for one month 
before her death and brought in a phy- 
sician” about ten days before her death. 
The plaintiff claims to have spent about 
Rs. 60 for buying eatables and fees, but 
he also admits that she had been ill for 
a year. That Maung Gyi had previously 
employed a Doctor, Saya Thin, is corrobo- 
rated by that witness who states that he 
attended Ma Pu four or five times and 
that Maung Gyi's wife paid his fees, but 
he did not know with whose money she 


: paid him; and he also states that his 


wife told him that the sick woman was 
the. mother of Maung Gyi. I have just 
set-out the less controversial facts. 

The additional evidence, as to whether 
Maung Gyi was a kittima adopted son, 
consists of the evidence of Maung Paw, 
a goldsmith, who states that he saw Maung 
Gyi and Ma Pu living together when 
Maung Gyi was about three years old; 
and he told her that she was all fight, 
having children, and that she replied 
that it was troublesome when they were 
young, ‘but*that they would give help 
when they grew up, and that they were 
adopted sons to inherit. He also says 
that it was known in the quarter that 
Maung Lat and Maung Gyi were adopted 
sons of Ma Pu. Ma Mya Thi, a teacher, 
who is now aged thirty-five, states that 


'they were known in the quarter as adopted 


sons of Ma Pu, and she describes a remark 
addressed to Ma Pu by the natural father 
when this witness was about -twelve in 
whieh Aung Pe said to Ma Pu: "You 
may. suffer if they become bad and you 
may enjoy if they turn-out good," which 
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:is. an, indefinite remark and one which 
might be applicable even to an appathitta 
adoption. ` e 
That. the rélationship subsequently 
appeared to be one either of kittima adop- 
tion or bordering on that relationship is 
apparent even . on the evidence produced 
by the plaintiff. U Tha Gyweé, a coolie- 
gaung, .who is the seventh witness for the 
plaintiff, was present when there. was a 
dispute between Ma Pu and. Maung Gyi, 
and Ma.Pu was reproving Maung Gyi as 
being obstinate and speaking against her, 
. He statés that being under the impression 
that Maung Gyi was.her adópted. son, he 
asked her whether shé had adopted him 
to inhérit her estate, and she, replied, 
"No, not to inherit but to grow .up;" 
That evidence of a witness, for the plaint- 
iff would cléarly establish the fact that 
Maung Gyi was at least. an appathitia’ 
son, He then admitted that Ma Pu was 
angty. at the time and later.on he 
said that he did. not, know whether. Ma 
Pu was telling the truth or not, and he 
also admittéd that some people used to 
tell their children that they would not 
inherit, whem théy were angry. MEDIEN 
It is alsóclearthat Maung Gyi and his wife 
were thémsélves in doubt, shortly before 
Ma Pu died. as.to whether Maung -Gyi 
. would: be able to establish his cldim to 
inherit Ma Pu's estate and that shortly 
after the plaintiff had begun to come. to 
Ma Pu's house during her last  illnesss, 
Maung Gyi and:his wife’ weré pressing 
Ma .Pu: to transfer the house into Maung 
Gyi's name, the suggestion in Court being 
that she had ‘promised to.do sé at the 
time of the marriage. 
evidence about these conversations. Maung 
Gyi’s’ wife alleges this and Maung. Hla 
Gyi, a; clerk aged twenty-five, deposes 
that Maung Gyi said. to Ma Pu—‘Aunt, 
Aunt. It is said that Maung Pyo- comes 
frequently because he wants to get the 
properties. „Please make the matter clear;" 
and that Ma Pu. replied—‘‘Don’t. speak 
about it, who will inherit these properties 
besides you aftermy death.” The plaint- 
ifs witnesses Ma Yok So, a Bazaar seller, 
who claims to have' sold goods together 
with Ma Pu; and likewise Ma, Kin, who 
claims to have lived with Ma’ Pu for 
_about eight years, both state that Ma Pu 
told them about these requests and, that 
Ma Pu said she would -not sell or transfer 
to Maung Gyi, The latter witness Ma 
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Kin adds that Ma Pu said the hotüse 
belonged to the deceased. This witriess, 
however, admits that she went to engagé 
a Pleader. for the plaintiff. Plaintiff's 
witness Ma. Sok also claims to have lived 
with .Ma Pu for two years and says that 


.Ma Pu told her that Maung Gyi Had 


demanded. the title-deeds and Ma Pu. had 


.also told. her that Maung Gyi was not 


adopted to inherit. Ee 2 m 
. The. plaintiff Maung Pyo makes a very 
significant admission referring to thé 
funeral expenses of Ma Pu; he says: “I 
did not incur any. expense for. Ma. Pu's 
funeral, because Maung Gyi said that hé 
would mortgage thé house to get money 
to meet the funeral expenses. I agreed 
and told him not to spend more than 
Rs. 150; Maung Gyi did not mortgage thé - 
house. .T don't. knów- whether Moung Gyi 
spent his own money or mortgaged tlie 
house to meet funeral expenses.". Now this 
isa.complete contradiction, of. a statement 
made by the plaintiff at the beginning’ of 
his evidence where hé. alleged that the 
funeral. expénses of Mz. Pu were perform- 
ed with her money. Maung ‘Gyi, swears 
that he defrayed the funeral expenses and 
this statement is shown to be true by the 
above admission of the plaintiff, I think 
also that this admission by thé plaintiff 
that he .hàd .recognised the .right of 
Maung Gyi to mortgagé the house’ for 
the funeral expenses is clear evidencë that 
the plaintiff must have récognised that 
Maung Gyi was an heir of.Ma Pü; and 
it also shows that the plaintiff is‘not acting 
honestly when he claims to be entitled 
to recover the house from Maüung- Gyi 


. without any offer to recompense. Maung 


Gyi for the expenses which he had incurred, 

Jt is obvious’ that the witnesses in this 
case -were not.exaniined 4s fully as they 
should have been and that the case .for 
Maung Gyi was not put before the Court 
in as. clear a way as it should; because, 
we ,do not find any exaniination of Maung’ 


_ Gyi about this -conversation with plaintiff,’ 


etc, which was, subsequently admitted by. 
the plaintiff. The last witness. for, the 
defendant, U San Nyein, was . merely. 
examined about the conversations as to the 
house at .tlie'time;of Maung Gyi's marriage 
and: though he, also liad lived: in. Ma Pus 
house-.as,a tenant for:some years, hë was. . 
not asked any direct questiónson thé subject: 
of adoption; but, he states, that áfter Ma: 
Pu's death plaintiff asked: him to go and 
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consult -a Pleader as to whether plaintiff 
‘could make a claim, because Maung Gyi 
was Ma Pu's nephew and adopted son; and 
that he told plaintiff -that the adopted 
son had a better claim than a nephew. 

: On this evidence the Township Court 
-held..that -the defendant Maung. Gyi was 
a kittima adopted son and dismissed the 
suit with- costs. 
District Court reversed that decision holding 
` that the eviderice: was -insufficient to prove 
a kittima adoption. I have set out the 
effect of the evidence above and I agrée 


with the finding of the learned District. 


Judge that the evidence in this case is 
‘not sufficient -to establish a kittima adop- 
“tion according. to the standard required 
in the more recent decisions. n 


-The learned :District Judge recognised 
it was established that. 


“the fact. that 
Maung: Gyi was an-appathitta child, but 
he referred to 4 decision in an unofficial 
‘report-which- was to the effect that where 


a, plaintiff has: based his suit on a claim. 


to bea kittima adopted child and with- 
out.any claim in the alternative for a decla- 


ration as an-appathitta, it is not open to: 
an Appellate Court to allow the plaintiff . 


to amend; his plaint and insert the alter- 
-native claim for relief às. an appathiita 
child; and following this decision, he has 
granted the plaintiff-respondent in this 
case à decree as prayed with costs in both 
Courts. | > *- l . 
"The learned District Judge has, however, 
overlooked the :faet; that Maung Gyi is a 
défendant and that in that caseit is not 
a question of altéring the'cause of action 
in the suit. The -cause of action of the 
plaintiff-respondent remains the same whe- 
ther the defence is , based on a claim toa 
kittima adoption orto an appathitta adop- 
- tion,- and the question which'the Court has 
to decide is whether the plaintiff is entitled 


to relief against the defendant.: Even on ` 


the admissions of thé plaintiff in his evi- 
dence in this case, it is apparent that the 
plaintiff had in effect recognised Maung 
-Gyi as an heir of Ma Pu after her death and 
had consented to Maung Gyi incurring all 
the funeral expenses and mortgaging the 
house if necessary-for that purpose. It-is 
clear, therefore, - that'it would be -most in- 
equitable : to allow the plaintiff to take 
the whole estate and to deprive the defend- 
ant of his. right as heir which- is shown to 


have been recognised even on the admis-. 
sions of the plaintiff in addition to depriv- 


E SLE -7 
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Py 
ing the defendant of all rights to re- 
imbursement of the funeral expenses, etc, 
Maung Gyi was also apparently allowed 
to contiune in possession of the house and 
the suit.is one for possession. Having 
regard to this admission which shows that 
Maung Gyi must be treated as an heir, it is in 
the interests of the plaintiff that the amend- 
ment should be allowed, because the plaintiff 
-cannot be allowed to eject a person shown 
to have been recognised as an heir by the 
plaintiff, unless the plaintiff shows that he 
was mistaken or takes the equitable course 
of according to such heir .the rights as an 
heir. It is, therefore; in the interest-of the 


‘plaintiff. that the-more-limited right of 


defendant as an appathitta should be re- 
cognised in'order. that the plaintiff may 
be granted a decree for plaintiff's Share, if 
any. - - l 

In the case of Ma Sa Yi v. Ma Ma Gale 
(1), the plaintif had sued as a kittima 
child and when -it was held that she had 
failed to establish-her claim as a kittima, 
it-was pointed out by Birks, J., that she 
could not succeed as an appathitta, because 
she had lived apart from the adoptive 
parents for the last eleven years; but Fox, 
J., (afterwards Sir Charles Fox), held that 
she'had made no alternative claim as an 
appathitta daughter and that consequently 
he did not consider it necessary to consider 
what her share of inheritance possibly 
might be, if she had made such alternative 
claim. A doubtas tothe admissibility of 
such an amendment on appeal had also 
previously been expressed in an Upper 
Burma decision. Later on, it appears to 
have been held in Lower Burma thatif the 
claim as appathitta has not been mate as 
an alternative claim in the plaint, it is not 
-open to the plaintiff to obtain the amend- 
ment on' appeal .In theory there can be 
no-doubt that the two forms of adoption 


are distinct causes of action ; but I suspect 


that many cases of recognised kittima 
adoption are cases in which the relation- 
ship had started as an appathitia adoption 
and- had ripened into’ such affection that 
there wasa subsequent notorious recogni- 


. tion of a. kittima adoption. If the develop- 


ment has not been sufficiently notorious as 


. to be capable of clear, proof, the adopted 


child may honestly make the. claim as 


: kittima and discover, when it is too late, 


‘that the failure. to weaken the claim as 
(I) 7 Bur L. R:295, — 
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tive a claim as- an appathitta has created a. 
technieal bar under the rule of procedure 
restricting the cases in which a plaint can 
be amended on appeal, which in effect bars 
the recovery of the smaller share as an 
appathitta. The question has occurred to 
.me whether the theoretical. distinction 


between the two forms of adoption and the. 


two causes of'action has not been relaxed 
in practice in -some ‘cases or whether- there 
may not be-other special circumstances 
which would justify an Appellate Court to 
make allowance for bona fide mistakes, in 
applying a meré rule of procedure. In 


ring this question to a Bench, but, on re- 
consideration, I have come to the conclusion 
that the case now before me should be dis- 
-~ tinguished from the previous dicisions on the 
ground that different considerations may 
arise, as. they do arise in this case, for 


allowing a greater latitude in favour of an” 


amendment in the case of the 
statement of a defendant. 

I have been unable to find any reported 
case in which a decree has been passed in 


written 


favour of an appathitta child for a share: 


of inheritance; but I believe that this is, 
toa great extent, due to the fact that the 
claim is invariably. made by the child on 
the basis of a kittima adoption and without 
any alternative plea based on a claim to 
bean appathitta; and that consequently 
- the omission: of the Courts to decide the 
pointis due to the ruleas to the amend- 
ment of a plaint to which I have referred 
above. 


no natural or other kittima adopted child ; 
and in,such cases the greater affection 
existing between the adopted child and 
the adoptive parents would, in some cases, 


have resulted inthe child being able to- 
produce evidence of a notorious recognition : 


as a kittima child. 
The rights of an appathitta in a case like 
the present one where there is no' natural 


or kittima child are summarised in s.198 : 
of the Kinwun Mingyi’s Digést and there ` 


is also the passage in s.250f Book X of 
the Manugye ; and the rule.is laid down 
that in such a ease the appathitta child is 
allowed half the estate and the other half 
goes to the relatives of the deceased. The 
question is also. discussed in Mr. Justice 
May Oung's "Buddhist Law” at page 144, 
He also discusses other questions touching 
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kittima child by pléading in the alterna-. 


- The alternative claim could only be: 
of importance in the cases where there is. 
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this form of adoption at pages 122,.123 and. 
129. Following these. &uthorities, I hold- 
that the defendant Maung Gyi is an ap-. 
pathitta adopted son of:Ma Pu and is 
entitled to have his written statement 
amended so as to make such defence in. 
the alternative ; and that he is entitled to 
half the estate 'and house now in suit and 
that the plaintiff as representing himself . 


and the other relatives, if any, is enly 
entitled to theotherhalf. . 
Before the division is made, A akak: 


that an enquiry should be made as to the 
funeral expenses incurred by Maung Gey 


:and that the amount of such expenses 
the firstinstance I had thought of refer. 


should be re-imbursed to Maung Gyi before - 


_ the shares are estimated. 


For the above reasons, I Bet aside the 
decree of both the lower Courts and instead. 
I direct that the plaintiff be granted a decree : 
declaring that Maung. Gyi is entitled to a- 
half share in the estate in suit and. that + 
the plaintiff as representing himself and. 
any other person entitled as- relative of Ma 
Pu, deceased, is entitled to the other half. 
share in the estate in suit; but -that 
before such partition is made, an enquiry. 
be held by the Township Court as to the- 


‘amount contributed and spent by -Maung 


Gyi on the funeral expenses of Ma Pu, and. 
that such amount be re-imbursed to Maung. 
Gyi out of the value of the house; and . 
that after such enquiry has been held 


“and such re-imbursement made, the shares 
. in the estate be estimated and a final decree 


be passed by the ‘Township Court for the . 
purpose of granting the plaintiff's possession 
of his share or recovery of its eqn alent in 
money. ^. 
As regards costs I award the defendant 
half.his costs in this Court and- I think 
that each party should bear his own costs. 
in the lower Courts. 


K. S.D. . Decree modified... 


LAHORE HIGH COURT. 
SECOND CiviL APPEAL No. 300: oF 1924. 
June 23, 1924. 

Present:— Mr. Justice Abdul Raoof,: 
ARJAN DAB-—PLAINTIFF—ÀPPELLANT. 

versus : 
RAM LABHAYA AND AN ormm-—DrrspANTS 
— RESPONDENTS. m 
Siani Act (II of Hh Sch, 1, Art. Balance 
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struck and 
Intention. 


The. question. whethel a document, comes ` under 
Art. 1 of Sch. I ofthe. Stamp. Act is oné which de- 
pends in each case on the. writer's intention. [p. 231, 
co 


Ambica Dat y. Nityanund Singh, 30 C. 687 and Gal- 
staun v. Hutchison; 15 Ind: Cas. 279: 39 C. 789; 16 C. W. 
N. 945, referred to, - 


If an acknowledgment is written. with the intention 


of supplying evidence of debt it -comes within Art. 1. 
of Sch. 1 to the Stamp Act. [ibid] 


Second -appeal. from-a decree of the" 
District J fudge, "Bháhpur at Sargodha, dated- 
the 30th “October, 1923, affirming ‘that of. 
the Subordinate J udge, Fourth Class, Bhera,. 

District Shahpur, dated the 22nd March 1923, 
: i Lala Anant. Ram Khosla, "for the Apper 
ant. 


Mr. Sagar Chand, for the Pissondenis 


J UDGMEN T.—This ° was asuit for the ^ 
recovery ofa sum “of .móney on the basis 
of balance strück in.the sccount-book of | 
the plaintiff and signed by the defendant.: 
The Court below has found that the second’ 
balance was struek'on the 28th of Decen-, 
ber 1910, butas it was unstarüped it could 
not be admitted. i in evidence. As the third 
balance was based upon the second balance ` 
the Courtheld that the suit-was not main- 
tainable as it was barred by time., It is con- 
tended before me that the aeknowledgment: 
relied, upon -was not an acknowledgment ` 
within ‘the ` meaning of Art. 1; Sch. 
- I of the- Indian Stamp’ Act as: it did. 
' not: supply - evidence’ of the debt sued for. 
_ The learned Vakil for the appellant in sup- 
.port of his contention has: relied upon Am-’ 
biea Dat vw. Nityanund Singh (1) and 
Galstaun v. Hutchison (2). "Those cases lay 


signed by debtor--Aekenowledgnent— ` 


down that whether a document comès un- - 


‘der Art. lof Sch. T of the Stamp Act is a. 

. question which:depends in each case on, 
- the writer's intention. If an ackn 
. ment is written with the intention of sup- 
.plying'evidence of debt it admittedly comes 
within.Art.1. In my opinion the acknow- 
ledgment-in- "question fulfils all, thé cóndi- 
tion laid down^in'^ Art. 1l. The balance.. 
could have been struck with no other object 
- than stipplying evidence “of a debt. [tis 
contended’ by 'tlie.leárned Vakil that the 
writing -can be ‘looked at-even . without be- ` 
ing stamped for purposés of 5. 19 of the 
Limitation- Act. But this is begging the 
- question. . “The view: taken: "by the lower 
| Court: is correct. 


nun 15 ui Ces. 279; 39 O. 789; 18 ©, W, N..045. 
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I accordingly. dismiss the appeal with 
costs, 
K. 8. D. Appeal dismissed. 


* 


RANGOON HIGH COURT. 
“Ory 1L-MiscELLANEOUS APPEAL No. 94 or 1924, 
: September 6, 1924, 
Present:—Sir . Sydney Robinson, KT., 
Chief Justice, ie Mr. Justice 


Bag 
ALLAN BROTHERS & CO. 
< an 


SHAIK JOOMAN | Sons & Co.— 
. REPRESENTED BY THE OFFICIAL 
:ASSIGNEE-—RESPONDENT. 
Presidency. Towns Insolvency Act (III of in 
ss. 52, 68— Civil. Procedure. Code (Act V of 1908), s. 3 
Execution of decree—Order directing payment a 
instalments and execution of mortgage as security— 
Subsequent insdlvency.of judgment-debtor, effect of — 
Decree-holder, whether entitled to obtain mortgage. 
The Court passed an order under O. XX, r. 11 (2) 


sof the C. P..C.; directing that the decree against the 


judgment-debtor shall be payable by monthly instal- 
ments . and: that he shall. give as security a 
mortgage on certain immoveable property. Subsequ- 
ent to this order the judgment-debtor was adjudicated 
insolvent : 

: Held, (1) that. the adjudication could not affect the 
position ^ of the decree-holder who was entitled to 
obtain from the judgment-debtor the mortgags order- 
ed prior to the-adjudication ; [p. 293, col. 1.) 

(2) that the order that the mortgage be executed 
was one which might be executed as if it were a decre 
box reason of.the provisions of s. 36 of the CO. P.C 

id. a 
n dba Kmart Dev. Kusum Kumari Roy, 84 Ind, 
Oas. 724; 28 C. W. N. clxxxvii (187); 40 C. E J. 180; 
Par AT, R. (C.) 57, referred to. 

: Miscellaneous appeal against an order 
of the’ High Court in its Civil Regular Suit ' 
No. 6090f1923. . 

. Mr. Patel; for the Appellants. . 

Mr. Clifton, for the Respondent. 

JUDGMENT. 

Robinson, C. J.—The fáets that lead 
up to this appeal are somewhat complicated, 
and must be set'outin some detail in order 
to appreciate the matters now in question. 

The appellants obtainéd a decree against 
the.respondent, and applied for attachment, ' 
in execution, of the goods in. his shop. 
These, according to the respondent, were 


a 


.' worth Rs. 1,25,000. Respondent then applied 
^. that the decree be made payable by instal- - 
. mente of Rs.2,900 a month, The matter 


BU s E 


came up before my brother Beásley,- and 
an order was passed under O: XX; r. 11- (2). 
on the 6th of February, 1994. that the 
deeree shall be payable by instalments of 
Rs. 10,000 per mensem, and that ihe res- 
pondent should give as security a second ` 
` mortgage on 23A; Phayre-street, The result 
of this order was that the application for 
attachment remained in abeyance. 

A week later, respondent  alienated 
eighteen properties. Appellant then applied - : 
to have been adjudicated an insolvent. My ` 
brother Rutledge held that he should not 
pass an ex parte order of adjudication; but 
he appointed a. Receiver of the goods in the 
Shop, and issued notice to the respondent. 
Respondent then. applied to set aside the 
orderappointing a Receiver, alleging that 
he had been compelled by 'his creditors to 
. alienate thé properties.. This was accepted, ` 

“and the application to adjudicate ' was 
rejected. But the learned . Judge in his. 
order states that. the previous orders in 
execution as to payment by instalments and: 
fhe execution of a second mortgage as: 
security should ‘stand, They, of .course, 

could not be effected. Respondent’ then, ^ 
as ihe goods in the shop had not. been 
attached, instructed Messrs. Balthazar, & 
Son ‘to sell the stock-in-trade. Appellant’ 


then applied to my brother Beasley, urging . 


' that further security should be given by 
instructing -Balthazars-to credit the pro- 
ceeds of the sale of the goods i in stock ‘to 
the appellant’s decree. 

The matter came on for anne on the” 
3rd of March and Counsel for the respon- 
dent applied for an adjournment, and gave- 
' an, undertaking. that the sale-proceeds 
would be deposited in Court, Thereupon, 
_ réspondent cancelled -his instructions to 
Messrs, Balthazar & Son to sell and adver- 
nr great reduction : sale of his stock-in- 
tra e. 


passed an order, setting out that his pre- 
` vious order. for payment of the decree by. 
instalments and for executing the mortgage 
should stand, and: appointed Mr. Joakim, 

Receiver, to take possession of the stock-in-: 


trade, to sell it “and pay the proceeds into . 


Court. 

The stokin trade was sold on the 17th 
of April and, on the 28th of April, ~ re- 
spondent applied to be adjudicated an 
. insolvent. The stock-in-trade realized some 
Rs; 26,000, and, on the 14th of May, the 
Receiver deposited Rs, 23, 000 out of. „this 
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‘sum in Court., 


Assignee. 


"Phayre-street, 
refrained from accepting the-mortgage and, 
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Appellant then applied that 


this money be paid to him; and the matter 
was placed before the J udge. He. also 


“applied that the second mortgage on . 23A, 


Phayre-street, should be executed. 
"Respondent. having -been* ‘adjudicated, 
the-Official Assignee objected. His Counsel , 
urged that, the matter could not be heard 
by the Executing Court, bat should: be 
transferred to the “insolvency division. 


E “was heard by my brother May. Oung, 
who-then passed: an order refusing appel- 


.lamt8:.applieation that a. mortgage be 


executed, and. -postponing decision as to' 
what.was-to be done With the Rs. 23,000. 

He also directed that the balance, stili with 
Mr. Joakim after dedacting his commission, 

charges, ete., should be paid to the Official 
“Laler, he  passed.- àn- order 
directing that: the Rs. 23 ,000 should be paid 


to the appellant: 


-From that order the present appeal i is filed 
in respect of the balance money, which was 
ordered to be. paid: to the Official Assignee, . 
and ` in respect ` of -the. execution of a 
mortgage. - 

The Official Assignee has nof appealed 


‘against the ‘order as to the- payment of the 


Rs. 23,000 to the appellant; and it.. is very: 
properly admitted that the balance of the 
sum realized by the sale of the stock-in- 
trade should also be paid tothe appellant. 
The Official Assignee will accordingly be. 
directed to pay this sum to the appellant. ` 


. As regards the .mortgàge, it is urgéd 
that, having obtained an order for security 
in the form ‘óf a second mortgagé on 23A, 
the appellant deliberately 


instead, applied to adjudicate respondent. 
- The reason of that conduct is,. T think, 


‘clear. The Insolvency- Court còuld not pass. 


: any orders as to'the mortgage, for- orders 
“On the 24th of March my brother Beasley 


to that effect had already issued, and appel- 
lant feared that this question of. mortgage” 
might affect. his applieation-in ‘insolvency. 

, Àppellants: applied to review my brother. 


“Beasley's ‘order*by, &' petition, dated the ` 


25th of February 1924. After setting out 
all the conduct‘of the respondent, the appli- ` 


. -cation was to caticel the order for payment : 


of the decretal amount by monthly instal- 
ments, and to order execution as originally . 
prayed, or, in the alternative, to order. that 
the sale-proceeds of the &tpek-in-trade be . 


. deposited in Court to the credit of the 


decretal amount, They were, no “doubt, at 


D 
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that time seeking’ to be. relieved of tlie bur- 
den put.upon them by the original order for 
payment of the decree by instalments, and, 


if that ‘had: ‘been granted, the order‘as to ^ 


the execution of a second mortgage by way 
. of sécurity’ would also have gone by the 
board: But that.application was not grant- 
. ed; the order was that the previous order 
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as to instalments and aS to a mortgage . 


should stand. 

It is urged that the original order, which 
would convert the appellants into secured 
creditors; was’ made with the respondent's 
consent, ‘and that they could ‘not have 
acquired the position of secured, creditors 
without that consent. 


The order was, however, varied by direct- f 


ing. that the såle-proceéds ` ofthe stock-in 
trade Should be creditéd to the appellants’ 
deeree. That was notmade with the.re- 
,spondent' s conseni; therefore the appellants 
could not become secured creditors, and 


their own remedy «was: to enforce their . 


original decree. 
mistaken.’ 

The order of the 6th of: Pebriaty, by which 
: the appellant was granted the position of 
8 Secured creditor, has not only not been set 
aside, but has been confirmed, and, if the ap- 
pellant acquired: the position of a secured 
creditor by virtue of that order, he has not 
lost it since. 


I think tle argument is 


` ently been adjudicated cannot affect the 
position of the appellant. . 


The order that is now sought, namely, 
that a mortgage.be executed as previously 
directed, is an order which may be ex- 
ecuted as if it were a decree by reason of the 
provisions of 8.:36 of the C. P. C [Chandra 
Kumar De v. Kusum Kumari Roy (1). 

The próvisions of ss. 52 and 53 of the Pre- 
sidency-Towns Insolvency Act also apply in 
favour ‘of the appellant, 


The mortgage was ordered prior to tae 
adjudication; the appellant has never lost 
the. right- to. have. that order executed 


som his favour. and, iis appesl- matah” hes ant, on the ground that the plaintif never 


acceptad, and the insolvent must execute 
the mortga«e as directed, and, on his failure 


to do 80, "the Court will order the more eS. 


to be executed... 


At the time the order was- 
passed, respondent “was not adjudicated an . 
insolvent; and the fact that he has subsequ- . 


-&ppellant's costs of this appeal. 
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Advocate's 
fee willbe fixed at five gold mohurs. 

. Baguley, J —I concur. 
. K.8.D. Appeal accepted, 


. LAHORE HIGH COURT. 
Second CIVIL APPEAL No. 2261 or 1921, 
April 23, 1924. 
` Present:--Mr. Justice Abdul Raoof. 
' and Mr. Justice Moti Sagar. 
d AI LAL-—PLAINTIFF—APPELL: ANT 
^ — versus i 
. SHEO CHAND-—DEFENDANT— 
RESPONDENT. 


Registration Act (XVI of 1908), s. 17—Oral sale— 
Separate receipt for part of consideration money-— 


"Endorsement on old sale-deed— Registration, whether 


necessary. 


Where a sale is effected orally and a receipt for 


,& part of the consideration money is executed, and 
^an endorsement is made on the back of an old sale- 


deed relating to the site in suit at the time when it 
is handed over to the vendee, the two put togethor 
cannot be styled as ? sale-deed which requires regis- 


„tration. "[p. 294, col. 


Gurmukh Singh v. Pohlo, 120 P. R. 1891 and Buta 
Singh v. Gurdit Singh, 10 P. R. 1896, referred to. 


Second appeal from a decree of the 


. District Judge, Dêlhi, dated the 23rd July 
: 1921, reversing that of the Senior Subordi- 


nate J udge, Rohtak, dated the 23rd Decem» 
ber 1920. 

Mr. Shamair Chand, for the Appellant. 
-" Mr. Sagar: Chand, for Sheikh ` Niaz 
Mohammad, for the Respondent. 

J UDGMENT. —The parties to the appeal 
are related and their relationship appears 
from the pedigree-table given'at page 14 of 
the :paper-book. The plaintiff claimed 
possession of a house on the following 
allegations:—That he being a minor lived 
under the guardianship of “the defendant 
Sheo Chand, that the defendant took into 
his possession and under his control all of 
his moveable and immoveable property, and 
that the defendant has made over to the 


' plaintiff, all the property placed in his 


' control with the exception of the house in 


> 


As to cost the respondent must pay ‘the - 


robe 


() si Ind... Cas. TA; 28 0. N. elsxxvii (187); 
40 C, L. J. 186; digo) ATR (OJ f | 


suit. The suit was resisted by the defend- 


lived under his guardianship, that,as a 


“matter of fact, the plaintiff had married 


Raj Mal's widow by karewa and was living 
with her, that a sale was orally made by the 
plaintiff on the 4th February 1918 in res- 
pect of the site of the house for Rs. 160, 
that the pinua. was major at the time 
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of the sale, that after purchasing the vacant 
:Site the defendant had spent Rs. 840 in 
constructing the house, and that the plaint- 
iff was not, therefore, entitled to claim 


possession either of the house or of the 


site. The Trial Court framed the following 
issues with reference to the pleadings of 
the parties :— l 

_ l. Did plaintiff sell the site of the house 
in dispute to defendant for Rs. 160 ? 

Was plaintiff minor at the time of the 
sale and under .defendant's guardianship, 
and is the sale invalid on that account ? 

3. Did plaintiffs father construct the 
house on the site referred to? i 
4. - If defendant did it, what is its value 
andis he entitled to be recouped for tle 
same ? . 
9. To- what relief is plaintiff entitled? 
The finding by the First, Court on issue 
‘No. 1 was that the plaintiff had sold the 
site of the house for Rs. 160. 
¿On the question of minority the Court 
. found that, at the tim» of the oral sale, the 
plaintiff had attained majority, but that as 
he had only recently become major, the 
sale must -have been obtained by: undue 
influence. Taking this view. the Court 
granted a decree for possession of the ‘site 
eonditionalon payment of Rs. 160 by the 
plaintif. On appeal by the defendant to 
the lower Appellate Court the decree of the 
"Prial Court has been set aside and the suit 
has been dismissed in toto. "Thé plaintiff 
i a up to this D in second 'appeal 
an e.1S represented before us by M 
Shamair Chand. `. . i 3 : d 
The first contention put forward by the 
learned Counsel before us is that the sale 
of the site was really effected by means of 
the endorsement on the back of the old 
sale-deed dated the 6th J anuary 1909, under 
which the plot had been purchased: by Bu 
Ali, father of the plaintiff. He has also 
contended that the receipt for a part of 
the consideration money was evidenced by 
a document and that.both these documents 
were inadmissible in evidence for want of 
registration. The Appellate Court, however 
has distinctly found that the gale in this 
case was effected orally. Mr. Shamair 
Chand in support of his contention has 
relied upon two cases decided by the Punjab 
Chief Court and reported as Gurmukh, Singh 
. V. Pohlo (1) and Buta Singh v. Gurdit Singh 
(2. His main contention is that when the 


M 120 P. R. 1894, 
(2) 10 P, R. 1896, 


JAT LAL V, SHEO CHAND. 


'on the back of it. 


[85 1. C. 1025]: 


terms of a transaction are orally settled and 
those terms are reduced to the form of a 
document the oral terms must be taken. to 
have-merged in the instrument subsequent- 
ly executed and that, therefore, unléss and . 
until such instrument is registered, mo 
evidence can be given of the oral transac- 
tion. Such is not;however, the case in the 
present case. Admittedly the terms of the 


' oral sale were never reduced to the form 


ofasale-deed. A receipt for a part ofthe 
consideration money was execüted and 
when the old sale-deed was handed over 
to the vendee, an endorsement was made 
These two put together 
annot be styled as a sale-deed. This plea, 
therefore, has no force and -must be dis- 


allowed. 


. The second contention urged, before us 
by the learned Counsel is that it lay upon 
the ‘defendant to prove in this case that he 
had obtained the sale in a bona -fide man- 
ner. ` In support ofthis contention he relied 
upon the provisions ofs. lll of the -Evi- 
dence Act which provides that where there 
i8 a question as to the good faith of a 
transaction between parties, one of whom 
stands to the other «in a position of active 
confidence, the burden of proving the good 
faith of the transaction is on the ,party- who 
is in a position of active confidence. The 
essential element to be proved under this 


section is that one -of the parties stood- in 


the position of active confidence. This. is 
a question of fact Which has to be decided 
with reference to the evidence given in the 
case. Some evidence was given in this 
case to prove that? the defendant stood. 
towards the plaintiff-in the position of ° 
active confidence. , That evidence was not 
accepted’ by the lower Appellate Court ‘and . 
in fact the lower Appellate Court lias record- 
ed a finding which leaves no; room for- 
doubt on this point.“ This is what the lower 
Appellate Court says:—"In my opinion the 
evidence shows that“, at the time.of the sale 
the plaintiff had beenliving separately from 
Sheo Chand for some time, cohabiting with 
Raj Mal's widow in her house and was not 
under Sheo Chand’s influence.” ‘This finding 
at once takes this case out of the rule 


“laid down in s. 111 of the Evidence’ Act. 


Mr. Shamair Chand, however, has asked 


ug to come to tke conclusion that.the 


plaintiff must have been under the influ- 
ence of the defendant because it is shown 
that after the death of his father he did-go 
to live with the defendant. He also throws 
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“only a12 yéars’ boy living with his uncle, 
- the uncle must: have been looking afterhis 
affairs. This is a-suggestion- unsupported 


, A ppellate Court. .The plaintiff, therefore, 
. completely failed to make .out the case set 


‘up in the plaint and he was not entitled. to 


any deéree af all., 


We; therefore," "dismiss: the: appeal with 
` costs. 4 
. K. 8. D.- Appeal. dismissed, 


RANGOON HIGH COURT. 
“BerOTAL; SECOND: CIVIL APPEAL No. 442 
z OF 1923. ~. : 
September 10, 1924; 
Present:Mr. Justice Young. -.” 
MAUNG MAUNG AND ANOTHER: = 
a a a: | 


- MAUNG SEWA GOR A AND OTHERS ‘ 
RESPONDENTS... |. ej 
Buddhist Lau; , Burmese Pw eee, Mela 


` Sale of undivided share—Ojfer to co- "heirs Second i 


offer, whether necessary. 


.. If a person wishes'to sell iia share i in an undivided 2. 
' . "ancestral estate, me must first offer it to, all the co-heirs. E 


[p. 295, col. 2: 
Maung. Ye Nan n Aung Myat, San, 31 Ind. Cas. 


512; 8 Bur. L. T..167 at p. 171, Nga Myaing v. Mi Baw,- 
As (1874) S. J. 39; see also (1877) Š. J.. 16 and Maung Shwe, 
Nyin v. Ma Ko, U. B.'R. (1897- -01J. Vol, H, 155, relied ` 


On. 


T The ‘offer ato the: có-heirs' may precede ‘that’ ‘toa: 


| stranger, but.must .all form part of-one-and the same 


transaction, and .be of the same.or a smaller price . 


“thari that at ‘which -it is offered ‘to the stranger; and 


“if these conditions ‘are carried oùt; there is no neces~- 


: "sity for a- second offer to- the heirs when they have 
1]. 


^. .onee refused to.buy. ([p. 296, col. 
7". Appeal.from the. decree : of the District... 
1933. Mergui, in . Civil Appeal ‘No. EL of . 


vr ME Me. Donnell, for the Appellants: 
Mr. Anklesaria, for the Respondents. 


J UDGMENT.—The; only question. Tais- s 


; ed irn this .üppeal. was whether, in a case 


"e of pre-emption; it was sufficient for. the. 


.. vendor to. offer the. property - -to his 
child’ 'en.and then on refusal to sell it to a 
' stranger at the same price,or whether he 
was bound having offered it toa stranger 


i É Sparks’. 


ioe 


MAUNG MAUNG v MAUNG SAWA GOB, 
out a suggestion that as the plaintiff. was 


'rental .: 
_ties might arise to the annoyance and dis- 
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Civil ‘Code. of the Province of Pegu sanc- 
tioned’ “by resolutions of His Honour the 
President in ‘Council recorded on the 4th 


- November 1859 and 17th J anuary 1860 and 
bý- anything in. the findings of the lower ` 


which Sir Charles Fox, C.J., inthe Full 


~ Bench case of Maung Ye Nan.0 v. Aung 


Myat San (1), laid down was at the time 
equivalent to legislation and professed to 


` be à Code of Burmese Law and the lex loci, 
“we read that ifa person wished to sell his 
i share.in an ‘undivided ancestral estate, he 


should first offer it to all the co-heirs. 

. Iu Nga Myaing v. Mi Baw, (2), Sandford, 
J. Ç. held. as follows; “A gharerin un- 
divided- ancestral property, if he wishes to 
sell his share must first offer his share to 
‘his co-heirs and ` consequently a sale to 
strangers effected without such. offer is 
invalid, if the co-heirs promptly assert their 


tights.” 


In ‘Upper Burma the same view of the 
law was taken by. Thirkell White, J. C., 
who held that if à ‘person wishes to sell 


_ ancestral property, whether it had been divid- 


ed or not, he must first offer it to his co- 


- x heirs Before offering it to strangers [Maung 


Shwe.Nyun v. Ma So (3)]. 
May Oung, J., in his work on Buddhist 
Law at page 150; says: "Ifan heir wishes 


'to.sell, he: must first offer the property to 


his. co-heirs : if. he should sell it without 
making such offer, the co-heirs may, if they 


claim, with reasonable promptitude, recover 


it by paying. the same price as that paid 
by. the purchaser." 

The learned author, however, goes on to 
say: “One other possible argument in favour 
of thé present Lower Burma view seems to 
have beén missed. It. is only when an 


estate is-undivided that the advent of a 


stranger into the group of co-owners is 
really objectionable. For instafice the 
estate.may consist of a family dwelling 
house—if'a stranger were to acquire the 
right: of.a co-owner, he might insist on 


“occupying at least a. portion of it: or if it 
"were cultivable land; the stranger might not 


agree to lease it toa person chosen by the 
members of the family or to accept a certain 
'These and other diffieuli- 


comfort “of the heirs.” Amongst the other 


` difficulties that might arise would be those 
2 arising from the personality of the pur- 
to offer it. again to “his ‘children at the same | 

f price, : 
In s 97.6f Part 2. of whati ‘is known as 
Code, the correct title of. which i is. 


<a) 31 Jnd Cos. 512; 8 Bur. L.T. 167 at p. 171; 8 L. 


. 4606. 
us “(1874 ) 8. J. 39: see also (1877) S. J. 76, 
"ge U. B. R. (1897-01) Vol. II, 155. 
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chaser. The heirs or one of them ‘might 
object to the particular person to whom 
it was proposed to sell the property and 
sooner than see’ it pass into his hands 


‘might be willing to buy it himself, though - 


before unwilling. This would entail a 
renewed offer when the personality of the 
‘offer was ascertained. The definition of 
pre-emption for Muhammadans as laid down 


by Mahmood, J.,in Gobind Dayal v. Inayat- . 


ullah (4) seems to provide for this, for he 
says that. pre-emption is à right which thé 
owner of certain immoveable "property pos- 
sesses as such for the quiet enjoyment of 
that immoveable property to obtain in sub- 
stitution for the buyer, proprietary posses- 
sion of certain other immoveable properties, 
not his own on such terms as those on which 
such later immoveable property is sold to 
another person. 

: But, however, desirable it may be to lay 
down the law in similar terms, Sir Charles 
‘Fox in the Full Bench case of Maung Ye 
‘Nan O v. Aung Myat San (1) laid down 
that the right of pre-emption amongst co- 
heirs must be recognised by our Courts to 
the extent laid down in s. 97 of Sparks' 
Code, Part 2, and to this extent only, and 
that if any one claimed to have it further 
extended, he must prove in one or more of 
the recognised ways of proving & custom 
that the Tight is now greater than it was 
declared to be in that Code. Sparks’ Code 
speaks only of one offer made to the co-heirs 
first, and notofany offer to he made to 
‘them after the land has been offered to a 
stranger and no attempt has been made 
to prove a custom to the latter effect. I 
must, therefore, hold that unless and until 

“a custom extending the law aslaid down 
in.Sparks' Code is proved, my task is 
merely to construe that section and I 
take tle section?to mean that the offer to 
the co-heirs may precede that to a stran- 
ger, but must all form part of one and 
the same transaction and be-of the same or 
a smaller price than that’ at which it is 
.Offered to the stranger, and that, if these 
conditions are carried out; there is no 
necessity for a second offer to the heirs 
. when they have once refused to.buy. 


In the present case the father offered the 
property to the heirs in September. and 
“on their refusal sold it to a stranger by 
‘a registered deed dated the 3rd October 
1922. This all seems to me to be part of 


(4) 7 A. 775 at p. 799; 4 Ind. Dec, (x. s.) 011; 
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one and the same transaction, and I hold 
that the offer was sufficient and dismiss 
the appeal with costs, 


K. S, D. Appeal dismissed. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 3047 or 1918. 
- July 17, 1923. i 
Present:—Mr. J ustice Abdul Raoof 
and Mr. Justice Fforde. . 
KARAM SINGH—PLAINTIFF—APPELLANT 
versus 
Musammat RUPWANTI ulias SARUP 
WANTI AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Hindu Law—Will—Bequest of entire property— Gift 
of undisposed residue, effect of —Adoption—Self- 
acquired. property, whether becomes joint. 

A gift ofan undisposed residue of property already 
-absolutely -bequeathed: does not cut down the pre- 
vious absolute gift to a -life-interest. [p. 297; col. 1.] 

Sures Chandra v. Lalit Mohan- Dutta, 31 Ind. Cas, 
405; 22 O. L.J. 316; 20 O. W. N. 463, Richards v. 
Jones, (1898) 1 Ch. 438; 67 L. J. Oh.'211; 78 L. T. 74; 
46 W.R. 313 and Mohan Lal v. Niranjan Das, 60 Ind. 
Oas, 619; 2 L. 175, followed. 

Where, therefore, & Hindu by his Will left the whole 
of his property to his wife absolutely and directed 
that after the death of-his wife his adopted son 
should be the owner of all property: 

Held, that the wife acquired an absolute estate 
and the adopted son got nothing under the Will. 


' [ibid] 


Under the Hindu Law, self-acquired property does 
not become joint immiediately on the adoption of a 
son. [p. 297, cole. 1 & 2.] 


First appeal from a decree of the Senior 
Subordinate Judge, First Class, Delhi, diated 
the 15th August 1918, 

Mr. Badr-ud-Din Qureshi sad Lala ‘Bia doe 
Chand for Dr. Nand Lal, for the Appel- 
lant. 

Bakhshi Tek Chand, for the Respendents, - 

JUDGMENT .—This appeal.. has been ` 
argued at considerable length and with a 
much ingenuity by Mr. Badr-ud-din Kureshi. 
There is really only one point to be deter- 
mined, 1. e., whether or not Ramun Mal had 
„an interest in the property which was 
attached. This point depends upon, the 
true construction of the Will of his adoptivè 
father Prabhu Dayal. The relationship of 
the parties’ is shown by the following 
pedigree-table :— 


Lala Gulab Singh, oy 
Prabhu Dayal= Musammat Janki, 
Ramun Mal (adópted son). 


[85 T. 0..1925] — 
. On the 27th February 1902, Prabhu Dayal 


erecuted his last Will whereby.he left the 


whole of his property subject toa specific 
bequest, which "we need not particularly 
deal with, to his widow absolutely but in 
So devising he-used expressions which, it 
is urged by Mr. Badr-ud-din Kureshi, had 
the effect of leaving a limited interest and 
not an absolute one, Further, after dis- 
posing of the whole of the property in this 
manner he made the following provision in 
favour of his adopted son:— . | 
"After the death of Musammat Janki, my 
wife, my adopted son Ramun Mal shall 
like myself be owner of all the moveable 
and immoveable property then existing.” 
Mr. Badr-ud-din Kureshi contends that 
these expressions create a life-interest in 
.Musammat Janki with iüterest in remain- 
der in Ramun Mal and that such an interest 
is oné which can be attached under a decree 
for execution. We cannot accept this con- 
tention. It is quite clear on the authority 
' of Sures Chandra v. Lalit Mohan Dutta (1), 
Richards v. Jones (2), Mohan Lalv. Niranjan 


Das (3)-anda number of other decisions. 


that such-a gift of the undisposed residue 


of ‘property already absolutely bequeathed’ 
does not cut down the previous absolute ' 


gift to a life-interest. We.are satisfied that, 
upon the true construction of the Will, the 
gift to Musammat Janki was an absolute 
one. . Being 8uch, it could only be reduced 
to,&limitedestate by clear and unambiguous 
words cutting down the first bequest.. We 


do not find such words in the alleged gift 


over to Ramun Mal. Accordingly we hold 


that Musamimat Janki acquired an absolute 


estate’ and Ramun Mal received nothing 
' under the Will. EM. y 

Mr. Badr-ud-din Kureshi has further 
argued thatthe Will itself is invalid inas- 
much as Prabhu Dayal had no disposing 
power over the property bequeathed. as it 
was co-pareenary' property and could not 
be, alienated. We entirely disagree with 


the contention. It is. perfectly clear that 


the property which has been dealt with by 
this Will was the self-acquired property 


of Prabhu: Dayal and as such he had power, 


to dispose of itas he thought fit. Mr. Badr- 
ud-din Kureshi's argument that under the 
Hindu Law selfacquired property becomes 
,Q 31 Ind. Oas. 405; 22 C. L. J. 316; 20 0. W. N. 
- (3) (1898) 1 Ch. 438; 67 L. J. Ch.. 11; 78 L. T. 74; 
* 46 W. R. 313. Mc : 
(3) 60 Ind. Cas. 619; L. 175. 


tiis 


PERI RAMASAMI V, CHANDRA KOTTAYA. . 


, amount due. 
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joint immediately. upon- the adoption of 
a son is not supported by-any authority and 
in fact is in direct contradiction to the 


- views of the text writers. 


: Forthe reasons we have given we are 
satisfied that -the conclusion arrived at 
by- the Court below . is correct.- As the 
property attached in ‘execution is not the 
property of Ramun Mal the suit of Karam 
Singh, the "execution. creditor, must fail, 
We accordingly dismiss the appeal of 


Karam Singh with costs. 


|: K. 8$. D. "a 
' : Appeal dismissed. 


— — 


MADRAS HIGH. COURT. 
Srconp CIVIL APPEALS Nos. 29 AND 30 
i oF 1922. 
RN August 27, 1924. 
Present :—Mr. Justice Devadoss and 
Mr. Justice Jackson. 


“PERI RAMASAMI AND OTHERS—DEFENDANTS 


- Nos. 1, 2, 4 ro 9—APPELLANTS 
versus 
CHANDRA-KOTTAYA-—PLAINTIFF 


_-— RESPONDENT. 

Limitation’ Act (IX of 1908), s. 19—Acknowledg- 
ment—Promise to pay amount due, whether necessary 
a Mortuus. Cemig e e to one co-mort- 
gagee, whether discharge of liability —Contraet Act 
(IX of 1872), s. 62—Novation—Parties—Practice—A p- 
pellate Court —New case. of fraud—Precedents-—— 
Subordinate Courts, duty of, 

To constitute an acknowledgment within the mean- 
ing of s. 19 of the Limitation Act itis not neces- 
sary that. there ‘should be a promise to pay the 
All that is necessary under the section 
is that there should. be an acknowledgment of pre- 
sent liability before the claim is barred by Ymita- 
tion. [p. 239, col. 1] = 
“A payment to one of two: joint-mortgagees is a 


:valid discharge ‘of the mortgage liability. But n 


mero undertaking to pay the amount at some future 
date is not: equivalent to payment. [ibid.] 

Barber Maran v. Ramana Goundan, 20 M. 461; 7 M. 
L. J. 969; 7 Ind. Dez. (N. 8.) 327 and Mannava Annapur- 
namma v. Uppala Akkayya, 19 Ind. Cas. 12; 36 M. 
544;.13 M. L..T.-268; (1913) M. W. N. 328; 24 M. L. 
J. 333 (F. B; relied on. 

In is open to the parties to & contraot to supersede 
that contract by another contract. But in order to 
do so,all the parties . to. the first contract must be 


"parties to the second contract. [ibid. 


An Appellate Court is not justiied in setting up 
a case of fraud when such a case was not set up 
by the parties either in the pleadings or in the evi- 
dence before the First Court. [p. 298, eol. 2.] 

. A Court subordinate to a High Court is bound to 


follow the. rulings of that High Court and is not 
“entitled to rely upon the decisions of other High 
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Courts and to decline to follow the decision of the 


Pu High Court to which itis subordinate. [p. 298, col. 1.] 


Second:appeal against the decrees of the 
Court of the Subordinate J udge, Masuli- 
patam, in A. S. Nos. 25 and 260f1921, preferr- 
.ed against those of the Court of the Distr ict 
Munsif, Avanigadda, in O. 8. Nos.. 428 
and 429 of 1918. 

Mr. N. Rama Rao, for the Appellants. 

Mr. C. V. Ananta Kr ishna Tyer, for the 


Respondent. ` 
J UDGMENT. " 
Devadoss, J.—These appeals arise out 
of two suits brought by the plaintiff on 
mortgage-bonds dated 4th November 1897 
and 28th January 1902. The District Munsif 
. dismissed the plaintiffs suits. On appeal the 
Subordinate Judge passed decrees in favour 
of the plaintiff. Exhibit A dated 4th Novem- 
ber 1897 was executed by the defendants 


Nos, 1 and 2 and their deceased father and . 


brother in favour of the :plaintiff and the 
3rd defendant, Exhibit A (1) was executed 
on 28th January 1902 by defendants Nos. 1 
and 2 and their deceased father in 
favour of the plaintiff and the 3rd defend- 
ant. 


in favour of the 3rd defendant under- 
taking to pay the balance due in respect 
of Ex, A and Ex. A. (1) during a period 
of’ 10 years from 15th March ` 71906. 'The 
first point urged for the appellant is 
that Exs. A and A. (1) were discharged by 
payment to the 3rd defendant; and reli- 
ance is placed upon two decisions of this 
Court reported as Barber Maran v. Ramana 


Goundan (1) and Mannava Annapurnamma. 


v. Uppala Akkayya (2). The Subordinate 
Judge has declined to follow these rulings 
on'the ground thatthe other High: Courts 
haveetaken a different view and that one of 
the Judges of this Court expressed his dis- 
approval of the Full Bench ruling in Man- 
nava Annapurnamma v. Uppala Akkayya 
(2). We must express our strong dis- 
approval of the Subordinate J udge's con- 
duct in declining to follow the decision of 
this Court. A - “Court subordinate to the 
High Court is bound to follow the ruling of 
the High Court and is not entitled to rely 
upon the decisions of the other High Courts 


and to decline to follow the decision of this 


Court. The decision in Mannava Annapur- 
nama v. Uppala Akkayya (2) isa Full Bench 
(1) 20 M.461; 7 M. L.J.269; 7 Ind. Dec. (x. s) 


327 
(2) 9 Ind. Cas. 18; 36 M. 2H; 13; ML. 268; 
(1913) E W. N. 328; 24 M. L. J.333 (F. B... 


PERI RAMASAMT V. OHANDRA KOTTAYA. 


On 28th June 1906 the defendants 
Nos. 1and2 and their father executed Ex. 1 
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ruling and even if it was not, it was not the 
function of a Subordinate Court to criticise 

the ruling. Coutts-Trotter, J., who expressed 
the opinion that the- ‘decision, in Mannava > 
Annapurnamma v. Uppala Akkayya (2) was 
opposed to the current authorities in Eng- 
land did nevertheless “follow the ruling in 
Mannava Annapurnamma v. Uppala Ak- 
kayya’ (2). ` The Subordinate Judge found 
that there was a gross fraud’ on the' part of 
the defendants Nos.-1, 2 and 3 and; there- 
fore the payment to the 8rd defendant did 


not bind the plaintiff. The plaintiff did not 


set up a case of fraud ih “the pleadings and 
no evidencé was adduced as regards fraud 
in the First Court and thé Subordinate Judge 
was not justified in setting up'a case of fraud 
when a case was 'not set up by the parties 
eitherin the pleadings orin the evidence 
before the First Court. No issue was taken 
as regards the question of fraud. and no oppor- 
tunity’ was given to the defendants to show 
that there was no fraud. On the other hand 
it is quite clear. from Ex. 1, that ‘defend- 
ants Nos. 1 and 2 and their father- did 
acknowledge their liability not only to the 
3rd defendant but also to the plaintiff and, 

‘therefore, at that time there could not’ have 
been any intention to defraud .the plairitiff. 

The 3rd defendant and the plaintiff are the 
adoptive mother and adopted son and ‘the 
evidence is that they lived together for 20 
years till 4 or 5 years ago and Ex. l.was 
executed in 1906 evidently at the time when 
the 3rd defendant,and the plaintiff were 


-living together and there is no suggestion 


that at that time there was any intention 


‘on the part ofthe 3rd defendant or of de- 


fendants Nos. I and 2 to defraud the plaint- 
iff. The Subordinate Judge has, therefore, 
erred notonly in setting up à new case of 
fraud not setup in the pleadings but also 
in eoming to the conclusion that there was 
gross fraud wher there was no évidence to 
support the finding. In his anxiety to get 
round the decisions in Barber Maran v. 


“Ramana Goundan (1) and Mánnava' Anna- 


purnamma v. Uppala Akkayya (2), he has 
set up a case of fraud, 

' It is next urged by the appellants that 
the suit is barred by: limitation. Mr. Rama 
Rao who appears for the appellants contends 
that Ex. 1 does not contain ‘an acknowledg- 
ment of the liability of defendants Nos. 1 
and 2 under Exs. A and A (1) From a 


. reading of the document, it is quite clear 


that the executants of the document did ` 


` acknowledge the liability not only to the 
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„3rd defendant but also to the plaintiff under 
the two documents. It is not necessary 
that there should be a promise to pay the 
-amount due. All that, is necessary . under 
s. 19 of thé Limitation Actis there should 
be an acknowledgment of the present liabil- 
ity before the claim.is barred by limita- 
tion. Thereis no substance in this conten- 
.tion and we disallow it. 


The judgment of the lower Appellate . 


.Court caà be supported on other grounds 
than that offraud. Exhibit 1 isa mortgage- 
deed executed by defendánts Nos. 1 and 
2 and their father undertaking to. pay 
the balance of the amounts due under Exs. A 
-and A (1) - This document was after- 
wards sued on and money was realised. Ex- 
„hibit 1 cannot be taken to' bea discharge 
of Exs, A and A (1). In Barber Maran v. 
Ramana Goundan (1) it was held that a 
payment made: to one of two joint-mort- 


gagees was a valid discharge of the mort- ` 


gage liability." If money had been paid to 
.the 3rd defendant certainly. that would 
have been a.valid discharge of the liability 
under Exs. A and.A (1). But a mere under- 
taking to.pay the amount at some future 
date is not equivalent to payment. It is 
'quite clear from the decisions in Barber 
-Maran.v. Ramana Goundan (1) and Mannava 
Annapurnamma v, Uppala Akkayya (2), that 
it is; only payment madé to one of the joint 
promisees that could give a discharge to 
the promisors, but where the promisor 
undertakes to pay the amount at some 
future date it is not eqivalent to a dis- 
charge. Supposing in thiscase the defend- 
ants Nos. 1 and 2 had given a promissory- 
note to 3rd defendant for the amounts due 
: under Exs. A and A (1) and if she had 


negotiated it toa third person and third, 


person realised the amount sometime after, 
could it be said ‘that the 3rd defendant 
was paid the 4mount due under Exs. A and 
Ex. A (1)? Itisopen tō the parties to a 
confract to supersede that contract by an- 
other contract. But in order to do so, all 
the parties to the first contract must be par- 
ties to the second contract. Exhibit 1 can- 
not be considéred as a supersession of the 
‘contracts evidenced by Exs. A and A (1). 
It is only an undertaking by the promisors 
to pay the amount to one of the promisees. 
We hold that in order to bring the case 
within the rulings in Barber Maran v. 
Ramana Goundan (1) and Mannava Anna- 
purnamma v. Uppala Akkayya (2), there 
ought to be a payment of the amount due 
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to oneof the joint promisees in order to 
effect a discharge of the liability to the 
joint promisees. ` Taking this view we 
hold that Ex. 1 was not a discharge of 
Exs. A and A (1) and the liability under 
‘the two mortgages remained on the date of 
Ex. 1 and the plaintiff is, therefore, entitled 
to bring a suit for his share of the mort- 
gage amounts, Inthe view we have taken, 
itis unnecessary to consider whether the 
decision in Mannava Annapurnamma v. 
Uppala Akkayya (2) is good law or not. Tt 
was contended on behalf of the respondent 
that the decision of the Privy Council in 
Shrinivasdas Bavri v. Meherbai (3) has con- 
siderably shaken the authority of the deci- 
sion in Mannava Annapurnamma v. Uppala 
Akkaya (2). It is unnecessary for us to 
express any opinion on this point. 

In the result the second appeals fail and 
are dismissed with costs, 

Jackson, J.—1 agree and will only add 
that in any case Ishould feel bound by a 
Full Bench rulingin Mannava Annapur- 
namma v. Uppala Akkaya (2) In Shri- 
nivasdas Bavri v. Meherbai (3), it is held 
that a release deed purporting to be by one . 
of two mortgagees both in his own right, 
-and also as heir and legal representative of 
the other mortgagees deceased can only be 
evidencé as against the parties to the deed. 
The respondent did not thereupon proceed 
to argue that this discharge by one mort- 
gagee alone would bein itself valid, so the 
point established by Mannava Annapur- 
namma v.Uppala Akkayya (2) was never 
raised in Shrinivasdas Bavri v. Meherbai (3). 
QVNV O , Appeals dismissed. 


. 2. K. 

(3) 39 Ind. Cas. 627; 41 B. 300; 2L M. L. T. 236: 
32 M. L. J. 175; 19 Bom. L. R. 151; (1917) M, W N 
258; 21 C. W. N. 588; 25 O. L. J. 311; 44* L. A. 36 
(P. C.). 


MADRAS HIGH COURT, 
REFERRED Case No. 10 or 1924, 
September 11, 1924, 

Present: —Mr. Justice Venkatasubha Rao 
and Mr. Justice Jackson. 

K. M. P. R. N. M. FIRM—PrAINTIFFS 
PETITIONERS 

. Versus 
M. SOMASUNDARAM CHETTY & Co.,— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 58- -Sale 


ART 
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on credi—Suit t0 recover 
mencement of—Evidence Act (I 
‘Techincal words—“Thavani", 
dence, whether admissible, 
Under s. 98 of-the Evidence Act, evidence of tho 
meaning which words bear in mer cantile transactions 
can be given, and where a particular word has -ob- 
tained a technical meaning in a particular trade or 


price—Limitation, com- 
of 1872), s. 98— 
meaning of—Oval evi- 


‘when used in a particular context, the Courts when 
-construing that word are bound to take into account 
- that meaning. [p. 301, cols. 1 & 2] . 

The word “thavani” has acquired in transactions 
in piece-goods amongst dealers in -Godown Street 
and Coral Merchant Street in the City of. Madras a 
particular significance and is equivalent to a credit 
period. [p. 301, col.2.] 

In a contract for sale of piece-goods in the City of 
Madras, the vendor sent the vendee a bill and at the 
top the following: words appeared, “Debit interest 
at 2 per cent. per mensem after sixty days thavani" 

Held, that the sale was a credit sale and nota eash 
transaction ; and that under Art. 53 of .Sch. 
the Limitation Act, limitation forthe suit commenced 
to run only on the expiry of the period’ mentioned, when 
the price became payable. [p. 300, col. 2; p. 302, co]. 1] 

Rayner v. Eomer, (1904) 1 Ch. 176; 73 D.J. Ch. 111; 
52 W. R. 273; 89 L. T. 681 and Holt & Co. v. Collyer, 


Wek 16 Ch. D. ^s 50 L. J. Ch. 311; 44 L. T. 214; ?9 , 


W.R. 502, relied on. 
Reference made, under s. 69 of the Presi- 
- dency Small Cause Courts Act of 1882, by the 
Registrar, Court of- Small Causes in New 
Trial Application No. 115 of 1923, preferred 
' against the decree in Suit No. 10565 of 1921. 
Mr. S. Subramania-Iyer, for Mr. S. Ranga- 
sami Iyengar, for the Petitioners. 
Messrs, K. Bashyam Iyengar and T. K. 
Srinivasa Thatha Chariar, for the Respond- 


: ents, 
JUDGMENT. 

. Venkatasubba Rao, J.—This' is a 
Reference under the Presidency Small Cause 
Courts. Act made ona difference of opinion 
between the learned Chief Judge: on the 
one hand and the. 2nd and 3rd Judges. on 
the other. 


The spit is dor the balance due for the. 


priee of piece-goods sold. "The plaintiffs are 
& firm of traders carrying on business at 
Coral Merchant Street, George Town, Madras 
and thé defendants are also traders carry- 
ing on business in another portion of the 
City, Godown Street. The defendants have 
raised the plea that the suit is barred by 
limitation. The decision of this issue turns 
upon the question whether the sale was a 
credit sale.as contended for by the plaint- 
iffs orit was & cash transaction as alleged 
by the defendants. 

The contract is not in writing and the 
parties have agreed that according to the 
usage of the trade, certain terms. are im- 
plied in contracts ‘of this description and 
that those terms are :— 
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(1) that the price charged is that payable : 
on .the expiry of 70 days from the date of - 
sale; 

(3) that after that period the ‘seller is en- 
titled to charge interest on the price at 
9 per cent. per annum; and . 
- (3) that if the purchaser pays the .price. 
or any part of it within the said 70 days, | 
he is entitled to a discount at 12 per cent. 
‘per. annum on the amount actually paid for 
the unexpired portion ofthe 70 days - from 


| the date of payment. 


So.far there is no dispute, But the plaint- 
iffs contend that the price is payable oniy 
on the expiry of the period. mentioned, ` 
other words, that the sale is for credit, The ' 
defendants urge that the price becomes pay- 
able on the date of the sale, in other words, 
that it is a cash transaction. i 

The learned Chief Judge (Trial J udge) 
on the evidence adduced as well-as on his 
interpretation of Exhibit A which is the’ 
bill sent by the plaintiffs to the defendants, 
came to the conclusion that the -sale was 
for credit and applied Art. 53 of the 
Limitation Act. The witness examined for 
the plaintiff deposes: “The agreement was 
that the defendant should have'a credit 
period.” . Within that period of “thavani™ 
no demand could.be made, likewise, a. đe- 
fence witness also says: “Itis intended that 
no suit can be instituted until the period 
of thavani expires. Iam not aware of any 
such suit being brought within the thavani 
period.” This witness, however, prevari- 
cates ‘and tries to go back upon the state- 
ment he has made. Whatever this may be, 
the Trial Judge is entitled to find the terms 
of the contract on the evidence and his find- 
ing on a question of fact is final. 

But the Judge bases his-decision to some 
extent also on the terms of'the bill to which ' 
I have made reference, After the sale, the 
sellers sent Ex. A to the purchasers and 
at the top of it the following words appear 
"Debit to M. Somasundaram Chetty and Co.; 
Godown Street (defendant) interest at $ 5 per 
cent. per mensem after 60 days thavani," By 
common consent, 60 days means 70 days 
and incidentally I may take this opportu- 
nity to observe that it .reflects little credit” 
on those engaged in piece-goods .trade at 


. Madras who glibly say that when they note 


down 60 days, they always mean 70 days. 
This habit has'grown through. several de- 
cades into a vice and the sooner it is given 
up the better, 

Now, returning to the bill the learned: 


“tantile. transactions can bé given. 
dictionary meaning or the word thavani is , 
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-the word has obtained à technical meaning 


to themselves the question. What is the: in a particular trade or when used in a parti- 


meaning ofthis word thavani? The Trial 


. Judge hàs held that it means "credit period." 


If he is correct; the sale is: clearly a eredit 
sale and the suit is within time.' 


word. thavant means “a fixed period or a- 
stipulated space of time." 
them, the period is mentioned in the: bill 
merely for the purpose of the calculation of * 
interest. In their view, the object of fixing: 
& period is to provide that interest shall be - 


calculated only on the expiry of this stipu- - 


‘lated’ space of time. Their explanation for 
the term relating to discount is, that it has 
the effect of inducing the purchaser to > 
promptly pay up the. amoünt, I think it is 
necessary to extract the following passage 
from the judgment of the learned Chief 
Judge : 


upon the.evidence in this case which Ihave . 


considered carefully. Iincline to the view - 
that the thavani period in this case was the: 


period of credit givén’-to the purchaser.” 
The learned Judge was certainly entitled 
to find on the evidence that the word thavani 
was used by the parties to the suit in the 
sense ofa “credit period." If it lias ob- 
tained a technical meaning and is used in 
that sense in a particular context, the docu- 
ment must be interpreted in the light of 
that meaning. 
acquired various meanings in various lines 
of business, admits of no doubt. It is suffi- 
cient to refer for this purpose to Ponnuswami 
Chetty v. The Vellore Commercial Bank Lid. 
(D, Narayanan Chetty v Supiah Chetty (2), 
Muthiah Chettiar.v.. Ramanathan Chettiar 
(3) and Ramanathan Chetty v. Subi ‘amanian 
Chetty (4), Oral evidence may be given under 
s, 98 of the Indian Evidence Act to show the 
meaning of technical, ‘local and provincial 
expressions. Under this section, evidence 
of the meaning which words bear in. MU 
e 


said to be “a term ora fixed term” but if 


(15.56 Ind.’ Cas. 284; 38 M. L. J.. 70; 11 L. W. 28; 
(1920) M. W. N.75; 27M. L. T: 81. 

(2) 58 Ind. Gas. 639; 38 M. L. J. 437; 11 L. W. 418; 
(1920) M. W: N.-248; 43 M, 629. 

p. 43 Ind; Cas. 972; T L. W. 330; (1918) M. W., N. 


t 


Ko 26 Ind, Cas, 688;, 28 M. L, J. 372,17 M. L. T, : 


^x 


But thé ` 
other two. Judges are of the opinion that the' 


According to 


"I need hardly say that the parti- ` 
cular meaning to. bé attached to a term of: 
& contract is one -which has to be decided. 
with reference tb. the facts of each case and | 


That the word thavani has, 


cular context, the Courts when construing 
that word are bound to take into account 
that meaning. The learned Chief Judge 
says that on the evidence he finds that the 
werd -thavani is equivalent to a credit 
period, and speaking for myself with ex- 
perience. of such transactions extending 
over two decades, l:am glad to find that 
the effect of the evidence as stated by the 
Chief Judge, confirms what I have always 
believed to be, the meaning of this word 
occurring in this context. 

The 2nd and 3rd Judges were influenced 
by the observations of Mr. Justice Coutts- 
Trotter as he then wag in a suit decided on 
‘the -Original Side ofthe High Court. He 
said in that. judgment: “All that thavani 
means sofaras I can gather from the ex- 
pert witnesses and from the dictionary that 
was produced is a fixed period ora stipu- 
lated space of time; so that the word credit 
which.appeared to me to be almost fatal 
to the defendants’ case is not there at all.” 
The learned Judge was not in that case 
called on to find what the technical mean- 
ing of the word thavant was and for that 
purpose no witnesses were examined. He 
relied upon the dictionary meaning of the 
word aud the testimony of an interpreter 
ofthe Court who, of course, gave a meaning 
to the word which he took from the diction- 
ary. The case is not an authority in re- 
gard to the sense in which that word is used 
in the piece-goods trade as carried on in 
Godown Street. It is clear from the obser- 
vations of all the three Judges that by usage 
certain terms are implied in transactions in 
piece-goods among Godown Street dealers 
and the learned 2nd Judge also adds that in 
Coral Merchant Street, business i isnow done 
in conformity with the Godown Street usage. 

In Rayner v. Rayner(5), C. A. Vaughan Wil- 
liams, L. J., says that the meaning of à word 
isrelative to the circumstances and occasions 
and date on which: the word is used and 
that itis the duty of the Judge to inform 
his mind not only by reference to diction- 
aries of good reputation but also by evidence 
of the meaning ordinarily given to it 
amongst those- who use it. In Holt Co. v. 
Collyer (6), Fry, J. observes : “ That before 
‘evidence can be given of the secondary 


6) (1904) 1 Oh. 176; 73L; J. Oh. 111; 52 W. R. 273; 
91. -T 
(6 aie) à 16 8 Oh. D, 718; 501. J. Ob, 311; 44 L, T, 


| 214; 20 W.R 
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meaning of a word the Court must be satis- 
fied from the instrument itself or from the 
circumstances of the ease that the word 
ought to be construed notin its popular or 
primary signification but according to its 
secondary intention.” In that case a person 
who had entered into a covenant not to use 
a house as a beer-house, opened a grocer's 


shop there at which he carried on the sale’ 


of. beer to be drunk off the premises, as an- 
cillary to his grocer's business. Evidence 
to show that the word ‘beer house’ was 


understood in the trade in a technical sense- 


was rejected. The reason is stated by Fry, 
J., the lease was an ordinary lease by a land- 
lord, who was not shown to be a brewer or 
connected with the brewing trade, to a 


. person who was not, inany way engaged in ' 


the business of selling beer. In these cir- 
cumstances if there be a technical significa- 
tion to that word in the brewing trade there 
“was no reason to suppose that the parties 
who were not connected with that trade 
so used it and on that ground the evidence 
offered -was rejected. The present case is 
very different. The word thavani has been 
used by traders in piece-goods in a docu- 
ment relating to that trade and there can 
be no dodbt that evidence can be giyen to 
show-that the word is used in a particular 
sense. This again is a question of fact and 
the learned Trial Judge is entitled to find 
the -meaning of the word as used in the 
document. f ; 
Supposing the word as used in the docu- 
ment really means a fixed period or a stipu- 
lated. space of time, the -defendants can 
found no argument on that. Ifthat is the 
meaning of the word, the sale may be either 


a cash or a credit sale, and even assuming - 


for a moment that Ex. A is the contract, 
which. it is not, oral evidence can be given 
under proviso 5 of s. 92 to show that by the 
usage of thé trade an incident not expressly 
mentioned in the contract(here that the sale 
is on credit) is a term of that contract." The 
learned Trial Judge is even then justified 
in finding that the sale is à credit sale, I 
answer the question submitted to us by the 
Small Cause Court by saying that the view 
taken by the learned Trial Judge is right. 
Jackson, J.—This Reference has been 
made by. three Judges of the Presidency 
Small. Cause Court- under s. 69 of the Act. 
They. state that the question-of law on 
which they differ is whether the cause of 
action in a certain.suit. dates from a sale 


(n which case the suit would admittedly -- 


SALAMAT ALI V. GAS KUMAR CHAND. 


[85 £ 0. 1955] 
be time-barred) or whether it dates from’ 
the expiry of 70 days allowed for credit 
after the date of the sale (in which case the 
suit would not be time-barred). This isa 
question of fact rather than of law; and the 
Reference has really been made because the 
learned Judges have differed in construing 
a document which in their opinion affects 
the merits of the case. This document 
Ex. A is correctly described by. them as’ 
being.a bill, which containsa bill head to 
this effect. "Interest at 3/4 per cent. per 
mensem after 60 days period (thavani)." The 
mere construction of this bill presents no 
difficulty. Its heading is an announcement 
io the effect that after 60 days interest will 
be charged. But at the end of their Refer- _ 
ence the learned Judges speak of this bill 
heading asif it were the suit contract. The 


` billis not à contract and its wording does 


not import a period of credit for the pay- 
ment of the price. "Thavani" is a colourless ` 
expression méaning only “ period.” In it- 
selfit has no more significance than the 
latin word "per." It does not in itself con- 
vey the idea of credit. I agree with my | 
learned brothér that any particular sense in 
which the word may have been used must: 
be proved aliende. I would answer. the 
Reference ofthe Small Cause Court in the 
above terms. p A 


Y. N. Y, Reference answered. ` 


Z. K. 





: ALLAHABAD HIGH COURT. 
SEcoND Cryin APPEAL No. 488 or 1923. 
July 24, 1924, 
Present :—Mr. Justice Kanhaiya Lal. 
Syed SALAMAT ALI—PrAINTIFF— 
APPELLANT ` 


T versus C 
Babu GAJ KUMAR CHAND AND 

` ANOTHER— DEFENDANTS—RESPON DENTS, 

Agra Tenancy Act (II of 1901), s. 198 (2)-—Title . 
determined by Revenue Court — Subsequent suit, whether 
barred— Res judicata, : f 

In a suit-filed by a person against another who 
denies that the relation oflaándlord.and tenant exists 
between him and -the plaintiff, it is open io the ` 
Court to implead the person to whom the payment, 
of rent is alleged by the defendant. ' But if any ques- " 
lion of title is decided between the plaintiff and a - 
third party so added, that decision does not operate 
as conclusive, and a ‘suit by the defeated party to : 
establish his title can lie in the Civil Court. i 


[851. 0.1925] “< .Gapiart MUDAPPA v. SEERNALI PARAMESWARA BHAT. 


Shahedde Singh’ v.. Muhammad Mehdi- Ahmad Ali 
Khan,'3 Ind. Cas. 954;-6 A. L. J. 917; 32 A. 8, dis- 
tinguished. mes : | 
Second a 


ppeal against thé “decree of the 


District Judge, Allahabad, dated-thé 22nd 


.of:December 1922. ° ` s » 
Mr. G. Agarwala, for the Appellant. —. 
Dr. M. Waliullah and Mr. Gulzari Lal, 
Tor the Respondents. è 


JUDGMENT.—The dispute in this. 
appeal’ relates to plot. No. 281-AÀ  khasra, 


situated.in mahal khas. patti Wahid. Ali 
of the village Rajapur. The plaintiff is: a 


co-sharer in patti "ghüirkh]wahindgan" of 


mahal khas of the said village; His allega- 
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Court. Section 198. cl.. (2) of the Agra 
TTenancy, Act provides for the determina- 
tion of the same question in a separate 
suit." No relief was claimed in the previous 
suit against Salamat Ali. The plaintiff 
‘had claimed arrears of rent from  Pitai. 
Pitaihad denied that the relation of land-. 
lord’ and tenant existed’ between him and 
the plaintiff. -He had further denied that. 
he had been in possession. The Revenue 
Court proceeded: to enquire whether he. 
was in possession and on whose behalf and 
to whom he wasliable to pay the rent of 


: the plot in question. - The Trial Court-found 


-against Gaj Kumar Chand. The Collector 


tion was that the defendant Gaj Kumar, 
' Chand had purchased a part of the share: 


.of.Mubarak Ali: 
in dispute. : 

It appears 
filed by Gaj -Kumar Chand against Pitai 


but had no right to the plot 


that a previous suit had been 


for arrears of rent in réspect of the plot” 
in question to which Salamat Ali was also, 
impleaded ‘as’ a co-defendant. . That suit. 


was resisted both by Pitai and Salamat_Ali. 


Pitai pleaded that he had held the laid at" 
one time as'a noń-occupancy tenant on behalf 
of Salaniat Ali and that he'had surrendered . 
the holding afterwards and was. not; there-- 
foré, liabléfor-rent to any party. ` Salamat Ali” 


set up his-own title to the land. ‘That suit 
was dismissed by the Court of first instance 
but decreed aby :the. Collector on™ appeal 


against Pitai alone.: His. finding was that: 


` Pitai: was really-in possession on behalf of 


- Gaj Kumar Chand.. There was a : further ' 
appeal by Salamat-Ali to the District Judge - 
who eame to the conclusion that Salamat ^ 


„Ali was thé owner of the plot in question, ~ 
and that Pitai was not in’ possession and- 
made‘liable for the payment - 


could’ not be 
of rent: 


"The above decision was held by the Trial ; 


Courtin the present-suit to operate as res ` 
judicata. - The lower Appellate Court has, : - 
however, found: otherwise and dismissed the ^ ` 


claim of the plaintiff ins regürd to ‘that : 


' plot.» Ina suit-filed- by a-petson against 
another who denies that thé relation df 


landlord and tenant existed: between. him ` 


and the (plaintiff; itis open to the Court - ` 


to “implead.the pérson to whom the :pay- ^ 


ment of rent is alleged by the defendant. ` 


But if any- “question: of title is decided 
between the plaintiff and: a third party so 


A a. ROREM" A - V d . 2 o 
added, that, decision. ‘does -not ' operate as ' _ Provineial Inso 


conclusive; anda suit by the defeated party 


to establish his title can lie in the Civil : Court, 


E 


< (1) 3 Ind: Cas, 954; 6 A. L. J. 917; 32 A. 8. 
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on appeal gave him a decree for arrears of 
rent against Pitai alone. On a further. 


‘appeal to the District Judge that .decree. 


was feversed. “The decision of the question 
of title in thosé circumstances between Gaj 
Kumar Chand.and Salamat.Ali cannot be 
treated: as final or res.judicata in view of 
s. 198; cl. (2) of the Agra.Tenancy Act.. 
Section 199 has no application because Pitai. 
did .not claim: proprietary title in himself 
and for the same reason the. decision in 
Shahzade Singh v: Muhammad Mehdi Ahmad 
‘Ali Khan (1): is also: inapplicable. The 
-lower Appellate Court finds that the plaint- 
iff ‘has ‘failed to prove that he was the. 
owner of the disputed plot. It further finds 
that the plotin dispute. was in patti Wahid . 
Ali-in which the plaintiff Salamat. Ali. 
was not’a co-sharer. The decision in the 
previous suit can, therefore, be disregarded. . 


The appeal fails and is dismissed with . 
costs. ; m, 
K, S. D. - Appeal dismissed. . 
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MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 119 or 1924. 

EUR . August 22, 1924.- - 

—Mrz. Justice Venkatasubba Rao 
,and Mr. Justice Jackson. ` 

GADIGI.MUDAPPA AND OTHERS— 

__ INSOLVENTS— A PPELLANTS 


Vu versus. < 
SEERNALI PARAMESWARA BHAT 
AND'OTHERS-—PETITIONER AND RECEIVER 
|" —RESPONDENTS. 
lveney Act (V. of 1920), s. 14—Credi- 
petition—Leave to withdraw—Discretion of 


~ Present: 


tor's 
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Under s. 14 of the Provincial Insolvency Act, no 
petition to adjudicate a person an insolvent can b 
withdrawn without the leave of the Court. f 


: Where & petitioning creditor who has since settled 
his claim with the insolvent applies to the Court 
' for permission to withdraw the petition, it is open to 
tho Court to refuse leave and to pass an order.of 
adjudieation. ; ET "e 
Appealagainst an.order of the District 
Judge; Bellary, dated the 14th March 1924. 
- Mr. T. M. Krishnaswami Iyer, for the 
Appellants. IW 
- Messrs. T. M. Venugopal. Mudaliar and T. 
R. Venkatesa Iyer, for the Respondents. 


J UDGMENT.—The appellants before 
us were adjudicated insolvents by an order 


of the District Judge, dated the 14th March, 
1924. The petition in insolvency was filed . 


on the 13th November 1922 by a creditor 
^to whom about Rs. 20,000 was due by the 

jnsolvents, Various adjournments were ob- 
` tained on the ground that the debtors were 
' gettling with their creditors. One of these 
orders of adjournment was made on the 


4th of February 1924. It is specifically. 
mentioned in it that “No further adjourn-. 


ment will be granted beyond the 25th Feb- 


ruary to which date this (that is, the peti- - 


tion) is finally adjourned," Itis clearthat 
the P due prescribed by s. 24 of the 


Provincial Insolvency Act was followed and. 
the learhed Judge gave a finding that the®. 
insolvents committed an act of insolvency.’. 


. As regards this, there can be no doubt, be- 


cause Ex. A which is a notice issued by. 


. the debtors previous to the filing of the 
petition, contains a statement that the 
debtors -were unable to pay their debts. It 
would, however, appear that the petitioning 
creditor having settled his claim with the 
insolvents applied to the Court for permis- 
sion to withdraw his petition. Under s. 14 
of the Provincial Insolvency Act no petition 
shall be withdrawn without the leave of the 
Court. The Court refused leave and passed 
the order of adjudication. There is noth- 
ing irregular- in this and we see no ground 
for setting aside the order. Some minor 
grounds have been feebly urged by the 
learned Vakil for the insolvents but we 
find théy have not been taken in the memo- 


randum of appeal and and we do not think. 


itnecessafy to discuss them. The appeal 
ig dismissed with costs of the respondents 
which will come out of the estate. — 

y. N. Y. . Appeal dismissed. .. 


AK 
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ALLAHABAD HIGH. COURT. 
LETTERS Parent APPEAL No. 157 or 1922, 
May 16, 1924. e 
Present:—Mr. Henry Cecil Walsh, Acting 
Chief Justice, and Mr. Justice Ryves. 
MUHAMMAD RAZA KHAN AND 
. OTHERS—PLAINTIFFS—A PPELLANTS 


versus 
MUHAMMAD ASKARI KHAN— 

: DEFENDANT—RESPONDENT. 

Public highway—Obstruction—Suit by private per- 
son, when maintainable—Special damage—Rule of 
equity, justice and good conscience. 

he case of public ways and higliways is one of 
those cases which must be governed by.the rule of 
equity, justice and good conscience. [p. 306, col.1.] 

Waghela Rajsanji v. Sheikh Masludin, 14 I. A. 89; 
11.B. 551; 11 Ind. Jur. 315; 5 Sar. P. C. J. 16; 6 Ind. 
Dec. (N. 8.) 364 (P. C.), referred to. : 

No action can be maintained for what is a mere 
general obstruction of a highway affecting the whole , 
public at large by one person without proof of 
special. damage. [ibid] 4 

Fazul Hag v. Maha Chand, 1 A. 557; 2 Ind. Jur. 
790; 1 Ind. Dec. (n, s.) 386, Satku v. Ibrahim, 2 B. 457; 
2 Ind. Jur. 828; 1 Ind. Dec. (N. s.) 726: and Adamson 
v. Arumugam, 9 M. 463; 10 Ind. Jur..374; 3 Ind. Dec. 
(N. 8.) 718, followed. D : 

.Land which was once in private ownership can 
only be converted into public use in respect of: its 
surface by an act of dedication. [p. 305; col, 2] |. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Piggott, dated the 5th 
- June 1922, and reported in 70 Ind. Cas. 758. 

` Mr. S. Z. Mehdi, for the Appellants. 

" Mr. S. A. Haider, for the Respondent. ` 


JUDGMENT.—In this*case which 
raised a question of some importance, we 
regret that we find ourselves unable to 
agree with the view taken by the learned 
Judge. He saysin hisjudgment that, he 
can find no ease in the official reports in 
which the principle contended for by the 
appellant has been affirmed, or applied by 
the Courts in India. In this, wethink he 
was misled. It appears that the relevant 
authorities were not quoted to him, The 


"suit of the plaintiff has been dismissed on 


the ground that no one, except the Muni- 
cipal Board, in any particular place in 
which a public way is obstructed, ‘has any 
right to complain of the obstruction. in a 
Civil Court. We think that this is incorrect, 
and lays down the rue principle too 
narrowly. | The case is important, for this 
reason, because Municipal Boards, at any 
rate in these Provincés, are young; untrain- 
ed and apparently not too well-equipped 
for the discharge of the difficult duties 
which they have to perform. For example, 
in the district from -which this case comes, , 


‘nobody could say that the condition of the 


[85 I C. 1925] 
roads, at any rate,in Allahahad; was such: 
as would meet with the approval of an 
ordinary competent surveyor who was: 
jealous of his reputation as a-road author- 
ity, and the -case is, therefore, important, 
inasmuch as whereas considerable incon- 
venience might be inflicted uponindividuals 
in these Provinces by obstruction to ways 


and streets which are vested in the Muni- - 


cipal Authorities, inconvenience which can-; 
not be compensated’ by cash, we are afraid 
that if individuals so inconvienced had to 
wait until the Municipal Board was stirred 
into sufficient activity, to bring a suit in 
order to redress the grievance of obstruc- 
tion they would probably have to wait a 
very considerable time. The point may 
be stated in a nutshell. . The plaintiff- and: 
the defendant occupy adjoining houses ‘in 
this locality. Between their two houses 
runs a road or lane which is obviously of 
great value and convenience to both of 
them. It is not suggested that it is a 
private way, jointly enjoyed by both - of 
them. As to its origin the plaintiff's, case 
is, and there appears to be no dispute about” 
it, that it was originally his fathers, that’ 
the road or way-now vested in the publie 
authority for the. use of the public, was 
dedicatéd ‘to the public by his father; that ’ 
the soil still remains in his proprietorship, 
and that the defendant, by blocking up 
either end of this. lane by means of 
pakka walls which ‘absolutely prevent the 
plaintiff'from using it in any shape or- 
form, has.caused not only an obstruction 
which must necessarily concern any mem- 
ber of the public who desires to use the’ 
road but which inflicts serious inconveni- 
ence and obstruction amounting to special 
damage, upon the plaintiff. Except so far 
as concerns the special damage -suffered 
by the plaintiff which is a question of fact 
and which has not been clearly. determin- 
ed by any judicial decision in the lower 
Courts, these facts appear to be agreed: 
on both sides. Now. the vesting in local 
authorities in these Provinces, and the“ 
control exercised by local authorities -in 
these Provinces over streets, roads,’ lanes- 
and ways which are public, and over which’ 
the public have a: free, unrestiicted right. 
of passage, is statutory. . As regards 
Allahabad from. which this case comes, it 
turns-upon s..113 of the Municipalities’ Act 
of 1916; or the corresponding section of 
the previous Act, With regard to the law 
of highways generally in India there is 
ra . 2 20 . A 
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no.Code, But dedication, which is the 
usual: and almost invariable method by 
which land -which ‘was once in private 
ownership becomes,as regards its surface, 
reserved for. the use. of the public as a 
highway, precedes vesting and control. 
In other words, highways, streets and 
public roads are older than Municipalities, 
and older than the section which vests 
them in Municipalities; and, therefore, the 
statement that a public way is vested in 
and belongs to a local authority under the 
Municipalities Act; 1916, is‘ only a partial 
statement of the legal position, a point 
which, we ‘think, the learned Judge over- 
looked, Every. public road or way must 
have a history, and every piece of land 
in the Province must have had an owner- 
ship at some time or -another, and land 
which was once in private ownership can 
only be converted, into public use in res- 
pect of its surface, by an act of dedication. 
A dedication means something more than 
a gift; It is derived from the word “to 
give,” but it involves a setting apart by 
the -donor for a specific purpose. Certain- 
ly in, England, and probably in an ancient 
country like India, it’ is impossible, in 
the vast majority of cases, to say when this 
dedication took place, So that, asa matter 
of accurate statement or historical truth, 
the existence of a prior.dedication, with 
regard to'an ancient public way, takes 
very much the nature of what is called 
a lost grant. It is entirely different in 
its legal attributes, and in its origin, from 
a private way or easement which may be 
acquired ‘by prescription following’ upon 
continuous user. The public cannot acquire 
& public way by prescription, and where 
a public way is found, and no trac@s are 
forthcoming of its origin, the law pre- 
sumes a dedication or a lost grant by 
the owner to whom the land belonged, and 
who alone could dedicate it. These prin- 
ciples, which are really .elementary; but 
not-always clearly understood, are the law 
as understood and accepted by generations 
oflawyers;in England. It is, of course; 
sometimes dangerous to attempt- to ascer- 
tain: the law in-India by. the discussion of 
English cases. But in a matter of this kind, 
where, in legislation like the Municipal- 
ities Act following closely upon English^ 


Local Government Legislation, the Legisla- 


ture has left the" inàtter at large, without 


-following it up by codifying the generdl law 


on a topic such as highways, the -Courts in 
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India are really enjoined to apply the 
English principles. That statement of the 
law is borne out by Act XII of 1887, more 
generally knownas “The Bengal and As- 
sam Civil Courts Act,” which codifies and 
carries forward the old Bengal Regulations. 
. Section 37(2) enjoins upon the Court, in cases 
: not provided for by the foregoing section 
which deals with traditional Muhammadan 
and Hindu Law, or by any other law for the 
. timebeingin force, which, of course, includes 
a Municipal Statute, the duty of acting 
according to justice, equity and good con- 


sciencé. In the case of Waghela Rajsanji 


v. Sheikh Masludin (1) the Privy Council 
has declared that that direction is generally 
. interpreted. as.meaning the application of 
English principles, unless there is some- 
thing in the state of Indian society which 
^ makes those principles either inapplicable 

altogether, or necessarily modified. We 
think that the case of public ways and 
highways is one of those cases which must 
be governed by the rule of equity, justice 
and good conscience as interpreted by the 
Privy Council, and that, therefore, the Eng- 
' lish principles are applicable, as was argu- 

ed by the appellant before the learned 
Judge of this Court. Without going into 
thé case, we merely draw attention to the 


fact that in saying. this, we are not laying. 


' down:any novel proposition although it 
does appear to be a proposition which was 
overlooked in the argument of this case 
and by a distinguished lawyer of this Court. 
But it is a proposition which has been 


, —elearly enunciated and accepted by at least 


three of the High Courts including Allaha- 
“bad, if not by all of them: Fazal Haq v. 
- Maha Chand (2), Satkw v. Ibrahim (3) and 
Adenison v. Arumugam (4). qu 
The Madras case is. particularly interest- 
Ing because the application of the rule of 
equity, justice and good conscience was used 
there to enforce the rule of the English Law 
against the plaintiff, that is to say, in hold- 
ing that no action can be maintained for 
whatis a mere general obstruction of a 
highway affecting the whole public at large, 
' by one person without proof of special dam- 
age, a fact which was recognised by the 


(1) 14 I A.89; 11 B. 551; 11 Ind. Jur. 315; 5 Sar. 
P. Ô. J. 16; 6 Ind. Dec. (x. s.) 364 (P. O.) 


IE A. 557; 2 Ind. Jur. 790; 1 Ind, Dec. (x. 8.) 


-.() 2 B. 487; 2-Ind, Jur. 828; 1 Ind. Deo. (N. s) 
#20. x 
up 9 M, 463; 10 Ind Jur. 374; 3 Ind. Doo. (x. &) 
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learned Judge in his judgment. But the 
right to sue, while carefully guarded as laid 
down in Adamson v. Arumugam(4) is not des- | 
troyed, as the Judge seemed to think, by the 
` fact that the road has become vested in, and 
belongs to the Municipality. We might here 
observe, lest it be thought that we are 1gnor- 
ing the expression “belonging to” which is 
contained in s. 113 of the Municipalities 
Act, that the words "vesting" and "belong- 
ing to”-as applied to public ways which are 
vested in the Municipalities, clearly relate 
only to the streets, ways and passages or 
whatever else they may be, which belong 
to-the public. In the case of a public’ 


. way it is the surface and not the soil which 


constitutes the street; it is the surface 
along which the public have the right to 


~ pass, and it is the surface for the purpose of 


lawful passage which defines the public 
right. And therefore, when the “words 
"belonging to" are used in the seotion, it 
is obvious that the Legislature did not in- 
tend to vest in the Municipalities anything : 
more than what was necessary to constitute 
_the street or passage, and did not thereby 
deprive the owner of the land .who made 
the original dedication of the soil which he 
necessarily reserved to himself when he 
was content to dedicate the surface to the 
use ofthe publie, So that the Courts in 
India and the Courts in England are unani- 
mous in: confining the right of suit and 
the right to compensation, in the case of a 
particular individual, to à person who can 
establish special damage. Special damage 
is not always easy to define or foresee, but it 
is well stated in thejudgment in Satku v. 
Ibrahim (8) at page 459*:— yi 
“More particular dainage by the nuisance 
than the public in general, as if any acci- 
dent oecur to him, or he be obliged to go a 
greater distance and be thereby put to extra 
expense in the conveyance of his goods .or 
otherwise,” And without in the least desiring 
to dictate to the lower Court, it is material to 
‘point out, inasmuch as this part of the case 
has not really been considered in, detail 
and it is really a question of fact, that, in 
this particular instance, it would appear 
from the map that the plaintiff : would,. 
- every day and every hour of the day when 
he desired to leave his house by the en- 
trance on what is apparently the eastern side, 


_and turning at right angles. to the left to: 


“walk in a northern direction, be compelled 
to go the other way and travel at least 3 .or 
.* Page of 2 B—[Zd.] ; E 
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4 times as far and 3 or 4 times as.fast, if he 
were pressed for time. In our view that 
would amount to special damage, or a more 
particular form of nuisance suffered by him 
than by the general public. And we think 
the lower Appellate Court ought to consider, 
even although the particular form’ of nuis- 
ance is not "capable of being translated 
into rupees and annas, whether itis a sub- 


stantial grievance which constitutes à wrong.. 


peculiar to the plaintiff which in the ordi- 
nary way & Court of Justice would remove 
by granting an injunction; forexample, a 

.mandatory injunetion to remove the ob- 
structing walls, 


Some reference was made by the Counsel: 
who argued the case very fairly on behalf of - 


the respondent, to s. 91 of the Civil Pro- 
cedure Code. Wedo not propose to at- 
tempt toexplain to what extent's. 91 over- 


laps, oris parallel with, the right of a -local . 
` authority, like a "Municipality, t to sue in res- . 


pect of an obstruction to apublic right of 
way, or how far it affects persons like the 
: plaintiff, who wished to sue with the sanc- 
tion ofthe Legal Remembrancer.: We would 
"merely utter a word of warning that s. 91 
is a provision for procedure. It does 


: not purport to create a right which did: not. 


exist before. It certainly does not purport 
' to deprive anybody of a right derived from 
the general law of the land. .Sometimes it 


' i8 said to be, what one may call, a prohibi- : 


. tive section, ‘which prevents a person from 
" asserting a right except in a particular way. 


A Court, which applies thesection, must: 


avoid treating the section as though it 
went further than it does and deprived a 
person, or individual, of a right, and: we 
think, we may say this much . at any rate, 
without going outside the questions which 
arise in this case, that. it cannot possibly 
be held to apply to this particular case. 
“For example, a gentleman who was more in- 
' convenienced by the obstruction to a public 
way in his immediate neighbourhood than 
any one else might be the most unpopular 
person in the neighbourhood. Indeed it is 
the fate of persons who are unpopular, to 
find themselves frequently inore inconveni- 
‘enced by the acts of their neighbours than 
other people, and it would create ` injustice 
ifa man who happened to be so unpopular 
that he could not get anybody to join with 
him in a suit, could be deprived entirely of 
the use ofa necessary publie way merely 
. because he could not'show under s. 91 of 
. the O, P, O. that he was one of two persons 
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` who: were desirous of asserting. their right. 


We think that weare merely declaring 
again the law as it has been recognised 
to exist fora long time past. We must allow 
the' appeal and remand the case to the 
lower Appellate Court to decide the follow- 
ing issues:— 

(D In what respect and to what extent, 


'ifany,has the plaintiff. suffered a more 


particular kind of obstruction or inconveni- 
ence beyond that of the general’ public by 


“reason of the walls built by the defendant ? 


(2:. Would the plaintiff be. adequately 


. compensated bya sum of money. as dam- 


ages, and -a refusal of the injunction SO as 
to leave the walls permanently standing ? 
(3) Has anything happened other ‘than 
the dedication of this public way and the 
vesting section of the Municipalities Act to 
take the original ownership of the land out 
"of either the plaintiff or his fathers ? 
Either party will be at liberty to tender 
‘fresh evidence. Costs will abide the result. 
Our.attention is now drawn to a further 
‘authority [Tota v. Sardul Singh (5)] in which 
‘itis said that a zemindar does not sue as 
.a guardian of the public in relation to a way 
in his village but in respect of an inter- 
ference with his own rights of property. 
We will consider this when the case comes 
.back with the findings on the further issues 
-remitted. 
After the return to the order of remand 
"their Lordships delivered the following j 
JUDGMENT. —On the findings of the 
-Court below which have been set out ina 
variable judgment there is no doubt that the 
appellants are entitled to succeed and to have 
a decree in their favour. We decree a 


` mandatory injunction against the gefend- 


ants directing them to pull down the 
-walls and to restore the way to its former 
condition. This is to be done at once at 
_their (defendants’) own expense and the 
“way must be made as good as it was before. 
"The defendants and their agents must be 
restrained by an inj junetion from interfering 
with the plaintiffs’ use of the way. Thn 
"plaintiffs must also havea decree for Rs. 10 
“nominal damages and the costs of the guit 
in the Courts below and,in this Court 
including in this Court fees on the higher 
scale, 
K. $. D. Order accordingly, 

, (8) 10 A. 553 A. W. N. (1888) 263; 6 Ind. Dee, 
"(x 8) 372. 


. RANGOON HIGH COURT. g 
BrECIAL: SECOND Crvin ApPEAL No. 296 
DNE or 1923. ; f 
aeS August 1, 1924. 
. Present:—Mr. Justice Lentaigne. ' 
HLA -BAN U AND ANOTHER— 
E APPELLANTS | 


y . . versus i 
i 4 A. V: P. L. RAMANATHAN CHETTYAR ` 


— RESPONDENT.. . : 

-Mortgage—Equity of redemption, purchaser of— 

` Morigage-decree, satisfaction of—Purchaser of -equity 

‘of redemption, rights of—Attachment, proof.of —Entries 
on warrant, whether sufficient. 

Where the,debt due under a mortgage-decree is 


“paid off by the person who had purchased the equity ^ 


of redemption and the entire interest in the land, the 
rights under the mortgage-decree are kept alive and 
gum for the protection ef the purchaser. [p. 310, col. 


“Parashram v. Govind, 21 B. 226; 11 Ind. Dec. (N. s.) 


. 7153 and Vanmikalinga Mudali v. Chidambara Chetty,’ + amount was paid out by the Court to the 


` Advocate of the Chettyar firm.. 


29 M. 37, followed. : M 

-. Where: at the time of the - purchdse, one of, the 
. items ‘of ‘the mortgaged property has ‘already been 
. attachéd by the mortgagee in execution of a’ money- 


decree of his and the property having been put tp sale, - 


the mortgagee obtains a sale certificate without the 


knowledge of the purchaser of the equity. of redemp- ' 


chaser, [p. 310, col, 2.] 
, Shyam Lal v. Bashir-ud-din, 29 A.778; 3 A. L. J. 
630; A. W. N. (1906) 230, referred to. : F 
The warrant of attachment can be rightly put in 
evidence for the limited purpose of proof of the issue 
of such warrant and as a basis of the proper evidence 
- that the attachment thereundér was ‘rightly effected, 
(p.309,col.'2.] — j 
: But the mere entries on the warrant that the notice 
“was posted on the courthouse' are not sufficient evi- 
-dence of the execution of the warrant as-against the 
Pesto, disputing the regularity “of the attachment. 
D Uno 


tion, he:cannot set up this sale as ‘against the pur- 


.310, col. 1.]° 
.. Appeal against`a decree of the District 
“Court, Akyab, 
1923. ^. f 
Mr. Chart, for the Appellant. . - 
Mr. Sose, for thé Respondent. 


.in Civil Appeal” No. 31 of 


‘JUDGMENT.—In order to understand - 


the facts in issue-in the suit now under 
appeal it.is necessary to mention some 
. earlier proceedings. In Civil Regular No. 
" 13 of 1918 of the District Court of. Akyab 

the respondent Chettyar firm obtained a 
mortgage;decree againt three persons, Mi 
Shauk Pon Me, Nga Ni Daung, and Nga 
Hla Aung, for a sum of Rs. 7,627-2-8 in- 
. eluding costs and an order for the sale 
of eight pieces of land being the mortgaged 
property. By a proclamation issued in such 
.' Suit the said eight pieces of land were pro- 

‘claimed for sale on the 19th May, 1919, in 

execution of such mortgage decree, By a 
registered deed bearing dateand held to 
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have been executed on the ard May, 1919, the . 
said three defendant-mortgagors purported to | 


sell and transfer the said eight pieces‘of land 
to the second appellant, U Kyaw Zan. U, for 


' the price of Rs. 9,000. The said purchaser. 
“U Kyaw: Zan U, as he was entitled to 


do under s. 55 (5), cl. (b) of the Trans- 


‘fer of Property Act, 1882, paid the amount , 
of the said mortgage decree Rs. 7,027-2-8 


into the District Court to the satisfaction 


_of the said mortgage decree on the 14th . 
May, 1919, and at the same time filed a - 


petition .in such:suit setting out the. fact 
of his purchase and praying for permis- 
sion to make such deposit and for the can- 


. cellation of the proclamation for. a sale on 


the 19th of that month. The- sale was stop- 


"ped, full satisfaction of that decree was 
entered up, and on the 10th June, 1919, the: 


In. Civil Regular Suit No 8 of 1917 of -the 
Sub-Divisional Court of Minbya, the same 


Chettyar firm had obtained a money decree ' 


No. 17 of 1919 of the same- Sub-Divisional 
Court and in execution of that money-decree 


ment of the piece of land the subject-matter 


of the present .suit which is also one of the 


‘for “Rs. 1,143-12-0 against the same three’ 
, persons, Mi Shauk Pon Me, Nga Ni Daung 
‘and Nga Hla Aung on-the 21st July, 1917; 
.andonthe 10th April, 1919, in Execution Case’ 


.the Chettyar firm ‘applied for. the attach- . 


eight. pieces of land covered by the said, 


mortgage decree and included in the sub-. 
sequent deed of conveyance on sale to the: 


appellant, U Kyaw Zam U. The evidence 


or absence of evidence as to the steps: taken . 


"to effect such attachment will be discussed 
: later on in this judgment, as an important 


issue in this case depends thereon. The 
sale of such piece of property in execution 
of such money decree was carried out by 
the Bailiff of that Court on the 28th June, 
1919, and the decree-holder, the said Chet- 


tyar firm, was declared the purchaser there- ' 
of for Rs, 482-8-0; on the 1st August, 1919, - 


the sale certificate was issued to the Chet- ` 


tyar firm as such purchaser. : f 


. Onthe 21st January, 1921, the said Chét- 

tyar firm instituted the suit -now under 
‘appeal, Civil Regular No. 14 of 1921 of the 
"Township Court of Minbya against the first 
appellant Hla Ban U claiming Rs. 275 as 


damages for the use and occupation of the 
said land. Hla Ban U claimed to be the 


1 


tenant under the 2nd appellant U,Kyaw: 
Zan’ U: and on the 10th February, 1921, 


h3 
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the 2nd appellant U Kyaw.Zan U was made 
a second defendant.in, the suit; he filed 
a written statement claiming to be' owner 
under the deed of sale, dated the 3rd May, 
1919, which he. filed with his written state- 
ment. At the hearing, the two documents, 
the deed of the 3rd May, and the Court sale 
certificate were treated as admitted in evi- 
dence, but except that before settlement of 
issues the parties each.stated that he owned 
the land or admitted the rent. No evidence 
was recorded and as the statements by the 


parties were taken before settlement of ` 


issues, there was no cross-examination.. 

On the 30th of March, 1921, the Township 
Court dismissed this suit on the ground 
that the plaintiff was unable to prove 
thatthe attachment was made before the 
land was sold to Kyaw Zan U; but on 
appeal the District Court.of Akyab revers- 
ed that decree onthe ground that the sale 
certificate issued by the Court proved plaint- 
iffs ownership, whilst in the opinion ofthe 


Judge the registered deed of sale produced- 


by U Kyaw Zan U, though admitted in evi- 
dence, was insufficient to prove defendant's 
title. On second appeal tlie decree of the 


District Court was reversed by the late Chief. 


Court, and it was held that the registeréd 


deed having been admitted in evidence. 
without any objection being. taken thereto, 


it was not open to the District Court, of its 
own motion,to object to the registered deed 
as not sufficiently proved; and the case was 
sent bàck to the Trial Court with the direc- 
tion that the case should be tried de novo on 
the basis that no further evidence be taken 
as to the two deeds but that the trial be on 
the five issues framed by the Chief Court. 
When the case was ‘heard again, the-par- 
ties did not examine any witness, but pro- 
duced certificate copies of certain documents 
in addition to the documents previously 


filed by them. The Township Court again: 
dismissed the suit with costs; and the Dis- ` 


trict Court again reversed the decree of the 
Trial Court and granted the plaintiff a 


decree as prayed with costs, It will be-more ` 


convenient to discuss the findings of the 
lower.Courts, issue by issué,' as the re-trial 
was directed to proceed on specific issues. 
The 1st issue. was—What was the date on 
which the attachment in C. R. No. 17 of 
1919 of the Sub-Divisional Court of Minbya 
..was actually effected ? The only evidence 
produced by the Chettyar firm on this issue 
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` Bailiff of the Township. Court attached to it, 


From: that report. it is obvious that the 
Bailiff did not himself go to the land, but 
that some process-server had reported to 


"him his. movements and that he had tender- 


ed a copy to Ma Mi Shauk Pon Me who re- 


"fused to sign her name saying that she had 
‘nothing to do with the warrants, that a 


copy was.posted on the notice-board of the 
village headman that à post was fixed on the 
land and a copy was posted on it and the 
landseized. The dates of such occurrences 
are not.given bythe process-server in his 
report, but the report of the Bailiff on the 
warrant. contains entries that the notice 
was posted in the court-house on the 12th 
April. that the -date of execution was 
the 18th April 1919, and the. date ofthe 
retun the 21st April, 1919. On this the 
Township. Court held that the attachment 
was actually effected on the 18th April, 1919 
and the District Court accepted that. find- 
ing, but neither Court has gone fully into 
the question and both the Courts appear 
to assume that the mere entries on the war- 
rant -are sufficient evidence of such execu- 
tion whilst the appellant is disputing the 
regularity of the attachment. In my opinion 
the warrant was rightly put in evidence 
but only for the limited purpose of proof of 
theissueofsuch warrant and asa basis of the 
proper evidence that the attachment there- 


"under was properly effected ; and it would 


- be impossible to prove the actual effecting 
of the attachment without first putting the 
warrant into evidence. 

‘There is. a dispute as to how such an 
attachment should be effected; I think 
that the appellant is wrong in his conten- 
tion that a notice to the District Court 
was necessary, and that he was also wrong in 
his contention that the mortgaged property 


. was in the custody of the Court.. I think 


that the Chettyar firm was entitled to attach 
the property in the manner provided in sub- 
r. (2)-of r. 54 of 'O. XXI, so as to enable the 
firm to proceed against the equity of redemp- 
‘tion, as was held in Parashram v. Govind (1), 
and that if the property had been sold by 
‘the Court under the mortgage decree, such 


“an attachment would have given the Chet- 


tyar firm a claim against the balance of the 
proceeds-of sale remaining after the mort- 
"gage-debt, expenses, etc. and all secured 
claims had been discharged, provided that 
‘a notice of the previous effecting of the 


was the filing of a certified. copy of the war- - 


rant of attachment. with a report by the 


` 


z^ (1) 21 B. 226; 11 Ind. Dee, (N. 8.) 199... 
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attachment reached the District Court before 
the distribution of the proceeds. Rule 13 of 
O; XXXIV gives the orderof payment in one 
class of case. > : 

'The question then arises whether the wàr- 
rant proves the date of the effective attach- 
ment. In myopinion, the entries or reports 
as to how the process-server effected the exe- 

-cution of the warrant cannot in this case be 
given a higher probative force than deposi- 
tions in the execution proceeding; but such 
depositions would be inadmissible in this 
case under s. 33 of the Indian Evidence Act, 
1872, for various reasons obvious on a 
perusal of that section, and there is nothing 
toshow thatthe 2nd defendant agreed to 
such hearsay reports being treated as proof 
of the facts alleged. Moreover, the process- 
server does not state that he personally 
knew the land in suit, and thereis no report 
by the headman.stating that the land on 
which a warrant was alleged to have been 
posted was that now in suit. 
much clearer evidence that all requisite 
steps had been taken is necessary when the 

uestion arises between the attaching: cré- 
ditor and athird party, who cannot be treat- 
ed as having notice of the proceeding or as 
bound by the attachment until such proof 
has been given. This is not a case in which 
an intervenor, having discovered an attach- 
ment objects toit; I pointed out these ob- 
jections at the hearing, and I was then re- 
quested by the Advocate for the respondent 
to remand the case for such evidence. I 
do not,think that this is the class of case 
in which such a remand should be 
ordered especially as the previous order 
for a re-trialwas granted for the express 
purpose of enabling the plaintiff to prove 
such points; and it is obvious that the 
Chettyarefirm having realised the sum of 
Rs. 7,627-2-8 from the -2nd defendant, is 
now trying on technical grounds to deprive 
him of the benefit of portion of the property 
purchased with that money. I must, there- 
fore, hold that it is not proved when the 
attachment was actually effected and that it 
is not proved that it was prior to the 3rd 
May, 1919. M 
: ‘The 2nd issue is— “If the attachment was 
effected prior to the 3rd May, 1919, can the 
2nd defendant plead that such attachment 
was in operation against his purchase on 
the 3rd May, 1919?" Both the lower Courts 
decided this issue against the 2nd defendant. 
Having regard to my finding on the Ist issue, 


this issue does not arise, Ifithad been ` 
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proved that the attachment had actually 
been effected prior to the 3rd May, 1919, 
s. 64 of the Code would have technically ap- 
plied, but the question would arise as to 
whether the facts alleged by defendant 
under the 3rd and other issues would raise 
an estoppel or other protective shield. - 

The 3rd-issue—“If the sale to the 2nd de- 
fendant is inoperative as regards the land in 
dispute in the present suit,can the 2nd de- 
fendant set upas ashield the mortgage decree 


:inO. R. No. 13 of 1918 of theDistrict Court of 
. Akyab?" The Trial Court decided this issue 


in favour of 2nd defendant, but the District 
Court reversed that finding, because the 
case did not come within s. 101 of the Trans- 
fer of Property Act, 1882. "lheappellant re- 
lies on the deeisions in Vanmikalinga Mudali 
v. Chidambara Chetty (2).and in Shyam Lal 


-v. Bashir-ud-din (8); and it is contended 


that as the mortgage-debt due under the 
decree for Rs, 7,627-2-8 was paid in satisfac- 
tion of the deerée by the 2nd defendant who 
had bought the equity of redemption and 
the entire interest in the land and the 2nd 
defendant-appellant was entitled to keep 
alive the rights under the mortgage decree 
and it was for his benefit that he should do 
so, and that, therefore, such rights would 
enure for the protection of the 2rd defend- 
ant-appellant. In this case the 2nd defend- 
ant-appellant himself paid the amount into 
Courtin his own name and on his own 
account, so it must be treated that he paid 
the amount for his own protection and in 
order to obtain a title to the property; 
and this would be even a stronger case 
than that decided by the Privy Councilin 
Dinobhandu Shaw v. Jogmaya Dasi (4). In 
that case there was an attachment of the 
equity of redemption of certain lands which 
were the subject of two mortgages. Pending 
the attachment the mortgagor desired to 


-pay off both mortgages, and Rs 40,000 was 


lent to him by the new mortgagee on the pro- 
mise that on re-payment of the previous 
mortgages, the property be mortgaged to 
him; the two mortgages were paid off and 
then the property was reconveyed to the 
mortgagor, who ‘handed the reconveyance 


. to the new mortgagee. After that the ap- 


pellant in that suit purchased at the exe- 
cution sale with notice of the transactions, 
and it was held that the intention of the 


(2) 29 M. 37. 


(3) 29 A. 778; 3 A. L. J. 630; A. W. N. (1906) 230. 
4) 29 I. A. 9; 29 C. 154; 12 M. L. J. 73; 4.Bom. L. R, 
338; 6 C W. N. 209 
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parties -Was that the ‘earlier -mortgages 
should not be. extinguished on being paid 
off, but were to be kept alive for the benefit © 
of the: respondent mortgagee, the object 
being to give him the only charge on the” 
property: That decision would apply’ ex- 
actly to this case with the modification that 
the object- here was to sell the entire 
property to the appellant-2nd defendant. -In 
that case it was urged that whatever the in- 
tention of the parties may be, s. 276.of the C. 
P. O., 1882 (corresponding to s. 64 of the later . 
Code) .rendered the mortgage for Rs. 40,000 . 
wholly void as. against the appellant 
auction-purchaser. In reply to this their _ 
Lordships of the Privy Council said :—‘So ' 
to construe this section would be quite 
wrong. So far ‘as the mortgage. for 
Rs. 40,000 prejudiced the execution creditor, 
itis void as against him; but the ‘section 
does not render void transaétions which 


in no way prejudice him; and to hold the.. 


mortgage void so asto confer upon him 
a benefit, which no one ever intended he 
should have, is entirely. to ignore the object 
of the section ‘and’ to pervert its obvious 
meaning. It is impossiblé to hold that the 
object of that section is to give. an éxecu-: 
tion creditor an unincumbered fee simple 
instead ofan equity of redemption against 


the intention of the parties." These remarks. 


must apply. to the -case now before me, and ` 
their application cannot have any less - 
force in the case now before me where the 
attaching creditor and execution purchaser ' 
was himself the mortgagée who was paid: 
off pending the attachment. For these. 
reasons I think that this issue should. also. 
be decided. in favour of the appellant. 

The case which:I have cited would be ` 
authority for the proposition that the 
Ohettyar by his execution sale ‘could not - 
have any greater right than ‘against the 
original equity of redemption; and the 
question occurred to me whether the fact, 
that the mortgagee who was paid off was 
also the attaching creditor, does or” does 
not improve the position of the appellant. - 
A. copy of the petition under which the. 
money was paid into Court is an exhibit 
and: has been translated, and it, expressly 
pointed oüt:that 2nd defendant 
Zan U.had bought the mortgaged proper- 
ties for Rs. 9,000 from Mi Shauk Pon Me on 
the-3rd May, 1919and that the Rs, 7,627-2-8 | 
had been retained and was being paid 
into Court as the decretal amount; and the 


prayer of the petition was that the petitioner 
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be allowed io. make such deposit, that 


-the sale proclamation be-cancelled and that 


the suit-be closed. That petition presum- 
ably gave the Chettyar firm notice of the 
2nd defendant’s position ; and presumably 
with ‘such knowledge the Chettyar firm 
received the sum of Rs. 7,027-9-8 and drew 
it out of Court. On these facts I think that 
the Chettyar firm should have realised that 


‘the 2nd defendant was presumably paying 


this amount under the belief that he was 
obtaining good title to all the mortgaged 
property. That being .so, the question 
arises whether it would be open to the 
Chettyar firm to now allege that the 2nd 
defendant had acquired no title to one 
piece of the properties so sold unless he 
could also show’ that at the time he ac- 
cepted that Rs. 7,627-2-8 he had expressly 
informed’ the 2nd defendant about. the 
attachment then existing according to 
the Chettyar and which he afterwards 
made -the basis of his purchase and of the 
present suit. I pointed this out to the Ad- 
vocates at the hearing and that there was 
no suggestion that the 2nd defendant had 


“been informed about the alleged attach- 


ment; and it was urged for respondent 
that this point had not been taken by the 
appellant. That may be true, though it is 


-a point of estoppel which would obviously 


arise on the facts as alleged for appellant. 
The point or some' similar point was possibly 
urged before: the District Judge who held 


‘that he: could see no reason why plaintiff 


should acquaint 2nd defendant about the 
application to attach the property. As no 
issue has been framed on this question of 


.'estoppel and it is alleged that it was not 


raised, I will not express any final opinion 
on it, and it is, I think, unnecessary to 
décide this point in the present appeal. I 


may here note, however, that the actual 


form. of the present suit ‘is itself suggestive 


. that the Chettyar firm realised the weakness 


oftheir case, and were launching a specula- 


tive suit for damages for a temporary use 
and occupation as a trespasser against a 


person in occupation who then alleged him- 
self to: bé a tenant of the 2nd defendant, 
when the more appropriate claim would 
have iacluded a claim for recovery of pos- 


‘session based on the same alleged title 
' against both the defendants. 


The 4th issue is—“Did the 2nd defendant 
or his vendor know of the application in 
Execution Case No. 17 of 1919 to atach the 
property in suit, when he purchased the 


1 
H 
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samé? If so, is the 2nd defendant postponed 


to the plaintiff in consequence of such. 


knowledge?" Both the lower Courts decid- 
ed that thére was no reason to suppose that 
the defendants knew of the application to 
attach the property when he purchased it ; 
and decided this issue against the plaintiff, 
as their was no'evidence. I agree with that 
finding. . 
. The 5th issue is—“Did the 2nd defendant 
take any steps to have the sale certificate 


cancelled ? If he did not can he claim. 


priority ?” Both the lower Courts have held 
that the 2ud defendant took no steps, and 
the learned District Judge added a finding 


that “he cannot claim priority,” but he- 


gives no reason for such finding. In para. 
2 of his written statement, the 2nd defend- 
ant stated that he was not aware of the 
allegations in para. 2 of the plaint ; and he 
thereby denied all knowledge of the fact 
that plaintiff had been a purchaser at the 
Court sale or that the property had been 
sold at the Court sale. No attempt was 


made to show that 2nd defendant had any- 


such knowledge; and the plaintiff by hig 
action in originally omitting to join 2nd 
defendant as a party to this .suit, was 
obviously asserting that he had no know- 


ledge of the claim of 2nd defendant, and . 
. subsequently he joined him in an amend- . 


ed plaint merely on an assertion that first 
defendant alleged that he had paid rent to 
2nd defendant. It is difficult to believe 
that in the period of twenty months be- 
tween May, 1919, and the institution of the 
suit in January, 1921, the plaintiff firm 
remained Bo completely ignorant of the fact 
that znd defendant was claiming to be pur- 
chaser of the land. As I have indicated 
above, the facts that 2nd defendant paid 
the Rs. 7,627-2-8 into the District Court on 
the 14fh May, 1919 and at the same time 


formally alleged his purchase of the mort- 


gaged lands ina petition, would presum- 
ably have been communicated to the plaint- 
iff before the plaintiff drew that money out 


: of Court. I cannot, however, find any in- - 


dication that during this period, the fact 
of plaintiff becoming an auction-purchaser 
of the land now in suit was ever com- 
.munieated to or brought tothe knowledge 
of the 2nd defendant until the present.suit 
was instituted in 1921. This fact is a suffi- 
' cient.answer to the contention so strongly 
urged hy the Advocate for the plaintifi- 
respondent that r. 92 of O. XXI of the Code 
is a bar to the defence. The 2nd defendant 
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“could not be expected to apply to set aside 


asale in a suit to which he was not a” 
party and which had never been communi- 

cated to him and of which he expressly 

denies having any’ knowledge. Conse- 

quently, I must . hold that the plaintiff. has 

not established the necessary basis of fact 

even for a discussion as to the question whe-. | 
ther r. 92 could have any application. 

For the above reasons I must hold that 
the plaintiff has failed to establish his 
claim ‘or that he had acquired any title to 
the land in suit by reason of the alleged 
Court sale and I, therefore, set aside the 
decree of the District Court and direct that 
the suit be dismissed with costs throughout. 

K. S.D. Deeree set aside. 


-— 


MADRAS HIGH COURT. 
SECOND Crvin APPEAL No. 88 or 1922. 
: August 2, 1924. i 

Present:—Mr: Justice Srinivasa Iyengar, 

_ S. M. B. SUBRAMANIA CHETTIA R— 
. PLAINTIFF—APPELLANT 
iba vu versus 
SINNAMMAL AND OTHERS—DEFENDANTS— 
RESPONDENTS. $ ; 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 88 
—Appellate Court, powers of—Interference in favour 
of_non-appealing respondent—Principles applicable , 
—Discretion of Court—Grounds for not filing appeal— 
Civil Procedure Code (Act V of 1908), O. XXXIV, r..l 
—Transfer of Property Act (IV of 1882), s. 91— 
Attaching ereditor— Right of redemption. i 

,The powers of the Appellate Court under O. XLI, 
r. 33, C. P. O, may be’ exercised notwithstanding ` 
that the appeal is as to part only of 
the decree. They, may be exercised in favour . of 
all or any of the respondents or parties, although 
such respondents or parties may not have filed any 
appeal or memorandum of objections, but not against & . 
party not before the Appellate Court, without hear- 
ing him and without ‘affording him an opportunity 
to show cause or argue against it. [p. 314, col. 1] 

Where a respondent when called upon to support 
the judgment of the lower Court supports it, or is 
able to do so, not on the ground on which the 
lower Court has based it, but on more fundamental: 


„grounds which may go. to the very root of the case 


of the appellant, it becomes necessary for the Court 
of Appeal for the purpose of deciding the appeal to 
give its decision on those more fundamental grounds, 
l£ in coming to a conclusion on such ‘fundamental 
grounds, the Court ‘finds that the result of giving 
effect to its decision on the fundamental . questions 
or questions involved would be to render illogical 
or illegal that portion of the decision of the lower 
Court which has not been appealed against, then 
subject to the Court not making an order against 9 
party behind his back the Court is empowered to - 


. 
$ 
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make the decision as.& whole logical and consistent. 
* The question, however, is one for the judicial discre- 
tion of the Court. In any case in which there are 
grounds justifying a party in not filing an: appealor 
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memorandum of objections, judicial discretion may ` 


properly be exercised in his favour. ([p. 315, col. 2.] 
Where a party does not file an appeal or memo- 
randum of objections against the decree owing to 
judicial authorities being against him,which authorities 
are subséquently overruled, there is sufficient excuse 
for not filing the appeal or memorandum of objec- 
` tions.. [p. 314, col. 2.] ` c ] 
` _ The provisions of r. 33, of O. XLI, C. P. O. 
should not-be read and construed as subject to the 


rovisions of r. 22 of the said Order and the Court 


ees Act, Limitation Act, etc., [p. 314, col. 1.] 
. Rangamlal v. Jhandu, IL Ind. Cas. 640, 34 A. 32; 
8 A. L. J. 1111, relied on. f 
Nagalla Katayya v. Nagalla Mallayya, 8 Ind. Cas. 
an (1910) M. W. N. 719; 9 M. L. T. 89, not follow- 


ed. . 

^ The statutory right given-by cl. (f) of s. 91 of 
ihe Transfer of Property Act can.be exercised .only 
by a judgment-creditor of the mortgagor when he 
has obtained execution by attachment of the mort- 
gagor's interest in the property, but an auction-pur- 
chaser in execution of such a decree sheds his 
character as attaching creditor’ by such a purchase 
and is not entitled to redeem. [p. 316, cols. 1 & 2.] 


Chamiyappa Thavakan v. Rama Iyer, 62 Ind. Cas. ` 
p. 240; 40M. L. J.65; (1921) M. W, 


. 121; 44 M. 232 at 
' N.- 53, relied on. . 
1n Q. XXXIV, r. 1, C. P. C., tlie expréssion “having an 
, interest either in the mortgage security or in the 
right of redemption" does not include a person who 
has a mere statutory right to redeem given to him 
' under cl. (f) of s. 91 of the Transfer of Property 
Act, and the expression “in the right of redemption " 
means and refers only to an interest in the estate 
itself which is called the equity of redemption. 
[p. 317. cols. 1]. ` MG à 
_ Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Madura; in Appeal Suit No. 96 of 1920 (A. S. 
No. 224 of 1920, District Court, Madura), 
preferred against that of the Court of 
the Second Additional District Munsif, 
. Madura, in Original Suit No. 10 of 1918. ` 
Mr. T. L. Venkatarama Iyer, for the Ap- 
pellant. ` ` 
Mr. P. R. Srinivasa Iyengar, for the Re- 
spondents. : i 
JUDGMENT .— Questions 


of some 


difficulty have been raised and argued in. 


this second appeal. The facts though some- 
“what complicated may be very briefly set 
out. The plaintiff who is the appellant 
in this second appeal obtained 
“money decree against one Subbiah Pillai 
and others and in execution of the decree 
procured the attachment of the suit pro- 
perty in October 1913. ‘The defendant who 


had previous to such attachment got a mort- 


gage of the suit property from the said Sub- 


_ the property to sale and purchased 


- ly in his favour. 
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liminary decree in December 1913. ‘To 
this suit the plaintiff was not made a party. 
The plaintiff, however,.in pursuance of 
the attachment obtained by him brought 
it 
himself in April 1914. The first defend- 
ant on the other hand proceeded with his 


-mortgage-decree and at the sale’ held by 


the Court, purchased the property himself 
in March 1916. . The plaintiff thereuryon 
filed the suit from which this second appeal 
arises claiming to be entitled to redeem 
the suit property from the mortgagee by 
payment to the defendant of what may be 
found due to him on the mortgage original- 
The Court of first in- . 
stance decreed the plaintiffs claim but he 
filed an appeal therefrom for the purpose 
of having reduced in appeal the amount he 
was found' liable to pay for redeem- 
ing the mortgage. When the plaintiff's 
appeal.came up before the Appellate Court, 
the learned Subordinate Judge finding that 
the plaintiff had no cause of action or right 
to redeem.dismissed his suit in its entirety 


under the provisions of r. 33 of O. XLI; C. 


P.C. And hence this second appeal. 
` The learned Vakil for the plaintiff-appel- 


` lant contended that the lower Appellate 


Court had not on à proper construction of 


< r. 33 of O. XLI, C. P. C. any right or juris- 


a- 


biah Pillai filed-a suit on the mortgage 


in November 1913 and obtained a preli- 


e 


importance, -however, 


‘diction to dismiss the plaintiffs suit in 


its entirety and even ifit had jurisdiction, 


-the jurisdiction was liable to be exercised 


with judieial discretion and that the lower 
Appellate Court acted. improperly in exer- 
cising such discretion and dismissing the 
plaintiff's suit, especially when the defend- 
ant had filed no appeal or even memoran- 
dum of objections against the decree passed 
againsthim. As has often been pointed 
out, the terms ofr. 33 of O. XLI, Q P. O, 
are, undoubtedly, very wide. It may be of - 
to note that ihe 
terms of the rule are not really as wide as 
they have been sometimes supposed or 
taken.to be. It is clear that by the 
use of the words “respondents or parties" 
the power wasintended to be exercised by 
the Court even in favour of parties to the 
litigation though they may not be before 
the Court of Appeal either as appellants or 


respondents. ` But the rule speaks of the 


power conferred by it being exercised in 
favour of such parties and not against them 


tor thé obvious reason that whereas an order 


may be made in favourof a person even 
though he may not be present, it is against 
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all principles of justice that a power should 
be exercised against a person, behind his 
back and without his having had an 
opportunity to be heard in the matter. I can- 
not, therefore, regard as correctly decided 
such a case as Nagalla Kotayya v. Nagalla 
Mallayya (1), where the Second Appellate 
Court passed a decree, against a defendant 
in the original suit who was not before 
that Second Appellate Court, without hear- 
ing him and without even affording him 
any opportunity to show cause or argue 
against it. Mr. T. L. Venkatarama Iyer, the 
learned Vakil for the appellant, contended 
that r. 33 of O. XLI, C. P. C, should be read 
and construed, as subject to the provisions 
of r. 22 of the said Order and the Court Fees 
` Act, Limitation Act, etc. It seems to me 
that such acontention is obviously unten- 
able especially having regard to the provi- 
. sions of that rule that the power may be 
. exercised notwithstanding that the appeal ` 
isas topart onlyofthe decree and may 
be exercised in favour of all or any of the | 
respondents or parties, although such re- 
spondents or parties may not have filed 
any appeal or objections. In support of such 
a contention, however, the case of 
Rangamlal.v. Jhandu (2) was cited. No 
doubt the learned. Judges in that case 
state that in the exercise of the powers 
conferred by O. XLI, r. 33 Courts should 
not lose sight of the other provisions of 
the C. P. GC. itself, nor the Court Fees 
Act norzof the Law of Limitation: I can- 
not agree that that case should be read as 
though the learned Judges laid down that 
the provisionsof O. XLI, r. 33, C. P. C., were 
controlled by such provisions asr, 22 of 
the same Order. The learned Judges in 
that case did not.decide that the Court 
had no jurisdiction to make such an 
order. The jurisdiction given by r. 33 is 
recognised and when the learned Judges 
refer to the other’ enactments, I take it 
-that they do so merely for the purpose of - 
indicating thaton the mere pretence of 
an appeal by one party, the Court should 
not indulge in a roving re-trial and make 
any orderit pleases, and that the discre- 
tion vested in it should be exercised 
judicially having due regard to the fact 
that generally speaking parties should for 
the purpose of getting relief from Court 
observe certain conditions with regard to 


(1) 8 Ind. Cas. 337; (1910) M. W. N. 719; 9M.L 
T. 39. 
'(2) 11 Ind. Cas, 640; 34.4. 32; 8 A. L.J. 1111 
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the filing- of appeals, objections and 
so forth? Iregard the case of Rangamlal 
v. Jhanda, (2) as only an authority for the 
position that in the circumstances of the 
ease beforethe Court, there having’ been”. 


. no excuse or justification for the defendant 


not having filed any objection or appeal 
against a-portion of the decree to which 
he had submitted, -the lower Appellate 
Court erred in exercising its discretion in 
his favour. That decision is at any rate 
clear authority for the position that in 
any case in which there are grounds justify- 
ing a partyin not -filing an appeal or 
memorandum of objections, judicial dis- 
cretion may properly be exercised in 
hisfavour. It seems to me that the 
principle underlying O. XLI, x. 33 is 
essentially this, The Appellate Court has, 
no doubt, to confine itself to the appeal be- ` 
In many cases it would be possible 
to dispose of the subject-matter of the 
appeal either with regard to the persons 
entitled or parties liable or with regard to ` 
the subject-matter without any examina- 
tion whatever of the grounds on which other 
portions of the case might: have been dealt 
with and disposed of in the Court of first 
instance. But it may and does often happen, 
thata respondent whencalled upon tosupport 
the judgment: of the lower Court supports 
itor is able to do so not on the ground’ on 
which the lower Court has based it but on 
more fundamental ground whieh may go 
to the very root of the case of the appellant. 
Then it becomes necessary for the Court of 
Appeal for the purpose.of deciding the 
appeal to give its decision on those more 
fundamental grounds. If in coming to a 
conclusion on such fundamental ground, 
the Court finds that the result of giving 
effect to its decision on the fundamental 
question or questions involved would he to 
render illogical or illegal that portion of 
the decision of the lower Court which has 
not been appealed against, then subject to 
the Court not making an order against a 
party behind his back, the Court is em- 
powered to make the decision as a whole 
logical and consistent. In such cases a 
Court of Appeal is bound from sheer self- 
consistency to give effect to its own deci- 
sion and carry it out to its logical conclu- 
sions. Otherwise it will involvea Court of. 
Law stultifying itself and not being able to 
give effect 10 its decision logically. I wish, 
however, to guard myself against being 
understood as defining the entire scope of 


` 
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the rule, Butatany rate most of the cases 
thatarise under the rule will be found to 
` fall under this class. Further the -Court 


is not bound to doa thing in every case. 
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in which it has the power to do so, and it. 


is here that the, question of judicial dis- 
cretion comés in. There may, no doubt, be 
cases where no excuse or justification what- 
ever could be found for a party not having 


preferred an appeal or memorandum of ob- 


jections; but even in such cases Courts of 
Law might feel called upon to interfere 
‘under the provisions of O. XLI, r. 33, C. P. C. 
butit is not, however, necessary to decide 
that point. There can be no doubt that 
at anyrate in cases where such excuse: or 
justification is found, Courts of Law should 
be more ready to exercise the powers given 
under the rule. In the case before me the 


question of the plaintiff's right of suit was: 


raised by or on. behalf of the defendant-res- 
pondent in the course of the, defendant- 


respondent resisting the plaintiff's appeal' 


for reducing the mortgage amount. If the 
plaintiff had no right to redeem at all, it 
followed that no ‘question eould arise of 
the amount he had to pay for redeeming 


the mortgage. On this question of the. 


plaintiii's right to redeem, the lower Court 
. eame to the conclusion that he had no such 
right. It was, of course, open to the lower 
Appellate Court to have dismissed the 
plaintiff's appeal on that finding. Butif the 
lower Appellate Court should have content- 
ed itself with dismissing the appeal, it 
would have been a case of that Court not 


giving legal or logical effect to its finding- 


that the plaintiff-had no right: of action, a 
ease, therefore, of the Court’ stultifying it- 
self. Then the question arises why was it 
that fhe defendant did not file any appeal 
or memorandum of objections, In the case 
before me I have no hesitation whatever in 
coming to the conclusion that no such ap- 
peal or memoraudum of objections was 
filed by the defendant-respondent merely 
beeause there was aboutthetime when it 
was open to him to have filed such an appeal 
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fact tillabout the date when the plaintiff's 


&ppeal came up for. hearing before the lower 
Appellate Court, that the report appeared 
of the decision of this Court in Chamiyappa 
Tharakan v. Rama Iyer (4) in which the de- 
cision in Venkata Seetharamaya v. Venkata- 


ramaya (3) was refused to be followed, Tt 


-seems to me, therefore, that there was suffi- 


cient- excuse or justification in the cireim- 
stances for the defendant-respondent not 


: baving preferred an appealor memórandum 


of objections. 
If such excuse or justification should 


‘exist, there is no reason whatever why an 


‘Appellate Court should not exercise its dis- 


cretion and give legal and logical effect to 
its finding on a particular question raised 
before it. That is what the -lower Appel- 


. late Court has done. At any rate the lower 


Appellate Court having exercised the dis- 
cretion vested in it and the circumstances 
being such that it cannot'possibly be said - 
that the discretion was exercised improperly 
Ido not feel called upon to interfere and 
reverse the decision of the lower Appellate 
Court. A very large number of cases wascited 
before me on both sides, I have not thought 
it necessary to refer to them in detail be- 
cause most of the cases contain no useful 
discussion of any principles capable of 
application to other cases. In a later case in 
Allahabad that of Jawahar Bano v. Shujaat 
Husain Beg (5), the learned Judges re- 
cognise that at any rate in cases where 
there issufficient reason for a respondent 
neglecting either.to appeal or to file objec- 


-tions the Court may interfere under the 


provisions of O. XLI, r. 33, C. P. C. In a Ual- 


. cutta case: Debendra Narayan Singh v. Na- 


or memorandum of objections, a decision of : 


this Court-in Venkata Seetharamaya v. Ven- 
kataramaya (3) in which it was definitely 
held by two learned Judges that an attach- 
ingdeeree-holder has not only aright to 
' redeem a mortgage on the attached property 
butsis also a necessary party to a mortgage- 


suit. It was not till several years later, in , 


(3) 15 Ind, Case 334; 37 Ms 418, it 


rendra Narayan Singh (6) the learned 


- Judges recognised the extensive jurisdic- 


tion of the Court under r. 33, O. XLI, C. P.C. 

It seems to me. that there was no Warrant 
for limiting the very wide terms of the rule 
in the manner in which thelearned J udges 
are reported to have donein the case of 
Ramchandra Chowdhury v. Madho Prasad 
Chatterji (7). Imay refer also to three Madras 
cases that have been cited before me. In 


‘the case of Gopalasamy Iyengar v. Num- 


(4) 62 Ind. Cas. 121; 44 M. 232 at p. 240: 

L. J. 65; (1921) M. W. N. 53. a M, 
(5) 58 Ind. Cas. 114; 43 A. 85; 18 A. L. J. 925. 9 

"U. P. L. R. (A.) 309. : 
(o 54 Ind, Cas. 636; 24 O. W. N. 110; 30 C. L.J, 


417. 3 
' (7) 36 Ind. Cas, 537; (1918) Pat, 26; 5 P. L, W, 213, 


€ 
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i machi Reddiar (8), the learned Judges speak 


of orders under r. 33 of O. XLI, being made 
out of consistency and state that the mere 
fact that: a party has not appealed is not 
sufficient: -to.refuse relief to him. In the 
case .of Subbarayulu Naidu v. Padpammal 
(9), on a finding of limitation by the 


lower Appellate Court the decrée against a 


8 ye 
' (1993) A. 
ZEE 

: | (10) 27 Ind, Cas, 336, 


defendant who had not appealed was also 
set aside. In the case of Rama Aiyar.v. 
Vanamamalai Aiyar (10), Mr. Justice-Sada- 
siva lyer in the second appeal imposed .a 


condition of a sum of money on the plaintiff 
, before he could obtain possession even.. 


though the defendant had not preferred an 
‘appeal for obtaining such relief. — . — 


jurisdiction to dismiss the plaintiff's . suit 


under the provisions of r. 33, of O..XLI, but,- 


D 


thatin the circumstances of the case there 


. was: no improper exercise of judicial dis- 


cretion by that Coürt. .. | 
But it has been argued before me by Mr. T. 
L. Venkatarama Iyer, the learned Vakil for 


the appellant, that the decision of the lower 


Appellate Court to the effect that the plaint- 


^ iff had no right of suit because he had no 


right to redeem is wrong. The plaintiff was 
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" ih that clause, namely, a judgment-creditor 


_“'T have, therefore, come to the conclusion. 
"that the lower Appellate Court not only had 


not only- attaching ereditor of the suit pro- 


perty but became purchaser of that property 
at the execution sale long before .the pur- 
chase by the defendant under his mortgage- 
decree. It is true that under the provisions 


of s. 91 of the Transfer of Property Act-an . 


attaching creditor is a person who is accord- 
edby that Statute a right to redeem. . The 


otherwise any interest in the mortgaged 
property or even because the attachment 


„creates any such interest in him but merely 
because the Legislature has thought fit to 


give such a right. Section 91 of the Trans- 
fer of Property-Act in enumerating persons 
who may redeem and sue for the redemp- 
tion of mortgaged property includes in 
el. (f): “A.judgment-creditor of the mort- 
gagor when he has obtained execution by 


: attachment of the mortgagor's interest in 
“the property.” It follows from this that 


the statutory right given by cl. (f) of s. 91 
of the... Transfer of Property Act ean, be 
exercised only by a person who answers to 


. the description of the person referred to 


4 Ind. Cas, 416; 17 L. W. 254 at p. 272; 
L'R. M) 392. . : 
Ind. Cas. 579. 


' right is given to. him not because he has. 


.him of redeeming the 


- chase 


of the mortgagor when he has obtained 
execution by attachment of the mortgagor's 
interest in the property, and it follows 
that when a person ceases to answer to 
that description or possess that character, 
he.ceases to have the right accorded to 
property. The 
question then.is whether on the date of. 
the institution of the suit by the plaintiff .. 
he -possessed such character or answered .. 
to the description in cl (f), namely, “a > 
judgment-creditor. of the mortgagor, when | 
he has obtained execution by attachment 
of the mortgagor's interest in the property.” 
Mr. PB; R. Srinivasa Iyengar, the learned - 
Vakil for‘the respondent, argued that by . 
reason -öf his own purchase the plaintiff . 
had long before his present suit shed his 
character as judgment-creditor, and that, : 
therefore, no right of redemption could be. 
claimed by him in his capacity as attach- 
ing decree-holder.. I find that this is the 
view of the law taken by the learned 
Judges in the ease of Chamiyappa Tharakan 
v. Rama. Iyer (4). At the bottom of page 240* 
the learned Chief Justice says as follows:— 
"Even if there had been no such decree, 
the attachment and the attaching decree-  . 
holder's right of redemption would have: 
come to an end. on the 9th of November 
1908, when” he brought the judgment-. 
debtor's interest to sale and it was 
acquired by the auction-purchaser through . 
whom the plaintiff claims.” Irespectfully 


_agree’ with his view. Whatever rights'as 


purchaser the decree-holder may get, there - 
can be no doubt that on his  pur- 
he sheds his character as 
attaching decree-holder. He is in nosense 
the purchaser of any right which is accord- 
ed by. the Statute to the attaching decreé- 


. holder because he is the purchaser only 


of the.right, title and interest of the ' 
judgment-debtor in the property. If he © 
should make a claim for redemption. as 
representing the judgment-debtor, he would’ 
be met by the answer that the mortgagor 


. had been made a party to the mortgage-' 


4 


suit. Preferring to follow, as I do, the 

decision in Chamiyappa Tharakan v. ` 
Rama Iyer (4), it seems to me ‘sufficient -` 
merely to state that on the date of the 
suit. by the plaintiff, he did. not have 
vested in him any right to redeem the pro- 
perty.and-that, therefore, the lower Appellate 
Court was right in finding accordingly. 

*Page of 44 M. —[Ed.] | 
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Tt has also been ably argued on behalf 


of the appellant that on the date on which. 
- the defendant as mortgagee instituted his . 


suit onu the. the plaintiff 
still held his character as attach- 
ing -decree-holder and that, therefore, 
he was liable to be made a party to the 
mortgage-suit under the - provisions ‘of 
'O. XXXIV, r. 1, C. P. C.. and that as he 
- was not made such a party | any decree 
passed or proceedings taken in the suit 
could not possibly bind him. 1 fail to 
see Low this could possibly help the 
plaintiff if on the date of his suit he had 
no right to redeem, However, that may 
be, Iam inclined to, think, following the 
. opinion of the learned J udges who decided 
the case of Chamiyappa Tharakan v. Rama 
Iyer (4) that in Ò. XXXIV, r. 1, C. P.O., 
the expression “having an interest either in 
the mortgage security or in the right of 
redemption" cannot include a person who 
has a- mere MIR right to redeem given 
to him under cl (f) of s. 91 of the 
Transfer of Property Act and that the 
expression "in the right of redemption" 
means and refers only to an interest in 
the estate itself whieh i is called the equity 
of redemption. 

"The observations to the contrary in the 


mortgage, 


“case of Venkata Seetharamaya v. Venkata-- 


ramaya (3) have been refuséd to be 
followed in the later case of Chamiyappa 
Tharakan v. Rama Iyer (4). 

' I have, therefore, come to the conélu- 
sion that the lower Appellate Court was 


right in deciding that the plaintiff had on ` 


the date of his suit no right to redeem 
and that, therefore, he had no right 
to maintain the suit. The second appeal, 
therefore, fails and should be dismissed 
with costs. 
VNV C Appeal dismissed. 
N. HU E 


` 


LAHORE HIGH COURT. 
“SECOND CIVIL APPEAL No. 2617 or 1920. 
June 4, 1923. : 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice "Campbell. 
MEHR OHAND-—PLAINTIFF—APPBLLANT 
versus 
Tue Firm JUGAL: KISHORE-GULAB © 
SINGH —D&rsNDANTS— RESPONDENTS. 
Contract Act (IX of 1872), s. 78—Sale of goods— 


Breach of contract by vendee—Vendor, remedy of — 
Damages, measure of.” 


MEHR GHAND V. FIRM JUGAL KiSHORE-GULAB SINGH. 
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Where a vendor is obliged to re-sell the goods on 
aczount of the breach of contract by the vendes to 
accept and pay for the goods, he (the vendor) is 
entitled to claim damages to the amount of the 
difference between the contract-price and the market 
price on due date. 


‘Second appeal from a decree of the 
District Judge, Delhi, dated the 7th August 
1920, reversing that of the Junior Subordi- 
nate J udge, Second Class, Delhi, dated the 
7th October 1919. 

Mr. Shamair Chand, for the Appellant, 

Lala Sardha Ram, for the Respondents. 


JUDGMENT.—Thisis a second appeal 


~ against an appellate decree of the District 


Judge, Delhi. 

The defendants admittedly, on the 26th 
August 1918, agreed to purchase from the 
plaintiff 5 cases of cloth at Rs. 39-2 per 
piece to be delivered on the 7th October 
1918. The plaintiff came into Court alleg- 
ing that the defendants had failed to take 
delivery or to pay the price and had thus 
broken the contract, He alleged further 
that he had been obliged to resell the goods 
in December 1918 incurring a loss of 
Rs. 3,568-12-3, which amount he claimed, 

The defendants pleaded that the goods 
were ueither specified nor appropriated, 
that they were not with the plaintiff on due 


‘date, that the latter had no right of re-sale, 


and that in point of fact they themselves on 
7th October 1918 had sold the goods back 
to the plaintiff at Rs. 33-4 per piece. 

The Trial Court decreed the plaintiff's 
claim, but on appeal the learned District 
Judge decided that there had been neither 
appropriation nor assent by the buyers io 
appropriation, that property in the goods 
had never passed and that thus there could 
have been no re-sale at the buyers’ risk. 
He reversed the decree of the Trial Court 
and dismissed the suit holding further that 
no decree for damages based on the market- 
price on due date could be granted because 
the suit had been based merely upon the 
alleged re-sale and was merely for the 
amount of short proceeds on that re-sale. 
Both Courts agreed in finding that there had 
been no sale back by the defendants on the 
7th October. 

In this Court it has been ar gued for the 


 plaintiff-appellant, firstly, that there was no 


issue in the Trial Court on the question 
of appropriation of the goods, but this con- 
tention is without force,for the question was 
included in issue No.2 framed by the Trial 


-Court the terms of which were, “was there 


D 


E LEE. 
` any valid or regular sale"? 
-could have been no valid and regular sale 


unless the goods had been appropriated to 


. the contract and ownership in them had 


^ passed. : 


The second plea is that at least the plaint- 


iff was entitled to'a decree for Rs. 1,468-12 
“being the difference between the admitted 


contract price and the rate of Rs. 33-4 per 
piece at which the defendants alleged that 
they had re-sold to the plaintiff on due date. 


^" "Mr. Sardha Ram for the defendants-respon- 
. . dents.contests this claim on the ground that 

` the suit was brought only on an alleged re- 
sale and alsoonthe ground thatthe admission .. 


regarding the retransfer on due date was not 
conclusive against his. clients and could 


have been proved to have been wrong had: 


there been an issueon the question of the 
market-valué on due date. We think, how- 
ever, that on the pleadings the plaintiff was 
entitled to ask for & decree for the difference 
between the contract-price and the market- 


' price on due date in the alternative to his: 


main claim. . . ee 
Not only did the defendants in their writ- 


ten statement assert that they had re-trans-. 
ferred their bargainto the plaintiff on the. 


due date at Rs. 33-4 per piece, but in the 
correspondence on the record they admitted 


that they were liable for the difference bet- . 


ween this rate and the contract rate. It is 


inconceivable that they would have sold. 


again at less than the market-rate. Had the 
market rate been more than Rs. 33-4 they 
could have taken delivery and minimised 


their loss by selling in the market. In the. 


circumstances we think that there could be 


no better proof of the market value on the. 


7th October 1918 than the defendants’ plea 
and their admission in their replies to the 
notices sent to them by the plaintiff, parti- 
cularly the document marked D-1, dated the 


19th October 1918, in which the defendants . 
| “we are always ready to pay you at. 


sa 
Rs. 5-14-0 per cent, per annum every time.” 
“We hold that the plaintiff was entitled 
to a decree for damages for breach of con- 
tract to purchase based on the difference 
between the contract-price and the market- 


~ price on the 7th October 1918, and that this 


latter price is proved to have. been Rs. 33-4 
per-piece. We accept the appeal and give the 
plaintiff.a decree for Rs. 1,468-12 and direct 


. that the parties shall bear their own costs 
throughout. 


K. S. D. x Appeal accepted, 


VENKATASUBBIER V. SUNDARAMMA, .. 
Obviously there. ` 


District Court, 


are the 


ewe 


+ . "i 
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MADRAS HIGH COURT. ^. 
Szconp CIVIL APPEAL No. 318 or 1922, ` 
: September 30, 1924, - - 


Present:—Mr. Justice Devadoss. 
VENKATASUBBIER-—PrAINTIFE— | 


APPELLANT ` | : 
: versus : 
SUNDARAMMA AND OTHERS—DEFENDANTS ` 
- —-RESPONDENTS, . f 


Hindu Law—Adoption subsequent to wife's death—- 
Succession to relatives of wife--Adopted son, rights of. 
An adopted son can inberit to the relations of the 


; wife of his adoptive father only where she has taken 


part in the adoption. [p. 320, col. 2.] 

Where a Hindw subsequent .to the death of his 
wife, adopts a boy, the adopted son cannot inherit as 
a^collateral to the relatives of the deceased wife of 
his adoptive father. 4 My t 

A wife who does not or cannot take part in the 


„adoption of a boy by her husband, cannot ‘become the. 


mother of the boy in the same sense as the wife who 
receives the boy in adoption and who is termed the ; 


"receiving mother." [p. 319, col. 2.] 


The adoption of a boy being ‘only to a man the 
relationship of the' adoptér to the adopted boy is 
irrespective of there being an adoptive mother. 
Tp.. 321, col. 1.] MU utc. 

(Case-law discussed.) : 

Second appeal against a decree of the 
Salem, in Appeal Suit 
No. 207 of 1920, preferred ‘against that 
of- the Court of the District Munsif, 
Krishnagiri, in Original Suit No. 122 of 


1919. ^ 


Mr. A, Krishnaswami. Iyer, for the Ap- 
pellants. Ger Moshe? & . : 
Mr. C. .V. Ananthakrishna Iyer, for the 
Respondents. Dto B ES 

JUDGMENT.—The plaintiff is the 
Son. of a step-sister of one-Narasimha Iyer. 
The first defendant is; the widow of - 
Narasimha Iyer. -Defendants Nos. 3and 4. 
sons of another step-sister of - 
Narasimha Iyer; Plaintiff's suit is for a 
declaration that the alienation made by the 
first defendant in favour of the second 
defendant is not binding upon the plaintiff 
and defendants Nos. 3 and 4, as they are the 
reversioners to the estate of Narasimha. 
Iyer. Defendants Nos, 1 and 2 pleaded 
that the plaintiff and defendants Nos, 3 
and 4 were not the nearest reversioners 
and that one Subbu Narayana Iyer the 
adopted son of the husband. of Venkachi 
Ammal, the sister of Narasimha Iyer, was 
the nearest reversioner to him. 

The District Munsif found that the. 
alienation was not for purposes which 
could bind the reversioners and dismissed 


‘the suit on the ground that Subbu Narayana ! 


iB 


; * 
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` Iyer was the nearest reversioner and not 


‘the plaintiff. | — 


The ` plaintiff's’ appeal to the - District 


Court was dismissed on the ground that. 


he was not the nearest reversioner. 
plaintiff has preferred this appeal. : 
“Ib is argued for the appellant that Subbu 
Narayana Iyer could not inherit to the re- 
lations of Venkachi Ammal, the wife of 
Narasimha Iyer. 1t is admitted that Ven- 


"The 


"kachi Ammal died before Narasimha Iyer. 


adopted Subbu Narayana Iyer. The ques- 
tion is whether an adopted son can in- 


herit to the relations of a wife of the 


adoptive father. The contention of the 
> Vakil for the appellant is that an adopted 
son can inherit to the relations of the re- 
' ceiving mother ónly, in other words, an 
adopted son can inherit only to that wife of 
the adoptive father, who joins in the cere- 
mony.of adoption. EE 
It is well-settled that ifa.man has two 
wives and makes one of the wives take 
part in adopting a boy, the wife so taking 
part in the adoption becomes the adoptive 
- mother and :the other’ wife is a step- 
mother. This‘ point was settled in Anna- 
purni Nachiar v. Collector of Tinnevelly 
(1) which was affirmed on appeal by the 
Privy Council in Annapurni Nachiar v. 
Forbes (2), The principle of these deci- 
‘sions ‘is that it is open to the husband to 
select any one of the wives to take part 


in the adoption. -The wife, so selected by 


him, is termed the receiving mother and, -dent is that in this case the adopter had 


"for all practical: purposes becomes’ the 
. mother.and the adopted son inherits to 
‘her relations ‘as a son born of her womb. 
Uma Sunker Moitro v, Kali Komul Mozum- 
dar (3), Kali Komul Mozumdar v. -Uma 
Sunker Moitro (4) and’ Padmakumari Debi 
Chowdhrani v. Court of Wards (5). 


A widow can make a’ valid adoption. 
Nagappa Udapa v. Subba Sastry (6) 
and Chandvasekharudu v. Bramhanna (7). 
In the. latter case, the’ learned Judges 


nd M. 275; 5 M. L. J. 121; 6 Ind. Dec. (x. &) 
(2) 23.M. 1; 1 Bom. L. 


} 145; 5 Ind.Dec. (N. s) 168. 
„ (4) 10 C. 233; 13 C.L. R. 379; 10 1. A. fa 1, 
a 4 Sar. P. O. J. 458; 5 Ind. Dec. (N. s.) 156 


(5) 8C. 302; 8T. A, 299; 4 Sar. P. C. J. 285; 6 Ind, 
Jur. 148; 4 Ind. Dec.(x. e.) 193 (P. O); en 
()2M.H. OR. 307, ^. l 
SOCMEORSO, TT 
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.were of opinion that an  unmarried 
man could make a valid adoption. The 
principle . of the ‘Hindu Law is that an 
_adoption is made tothe man, for a man 
ean make an adoption not only without 
the consent of the wife but also in spite 
of her protest. The wife has no voice in 
the matterand she can be associated with 
the husband only if he desires her to do £o. 
. When a widow makes an adoption, under 
à power given by the husband, she makes 
the adoption only to the husband and not 
‘to herself, Where a husband does not 
associate any of his wives in theact of 
adoption, can it be said, that the wives of 
the adopter become his mothers? A man 
can' ask only one of his wives to take part 
in the adoption. In delivering the judg- 
.ment of their Lordships of the Privy 
Council in Venkata Narasimha Apts 
Lord Moulton observed: “Only one wife 
can receive achild in adoption so as to 
-Btep into-the position of being its adoptive 
mother, “This is evident from the cases 
,whieh establish that the receiving mother 
acquires in the eye of law the same posi- 
tion asa natural mother to such an extent 
that her parents become legally the 
maternal -grandparents: of the child." 
Whiere a wife does not take part in the 
.adoption by the husband she becomes a 
. 8tep-mother if another wife takes part in the 
adoption.’ 
Thé contention on behalf of the respon- 


only one wife who was dead atthe time 
of the adoption'and that according to the 
.Hindu Law itis the patni that takes part 
.in allreligious ceremonies and she being 
"the only wife whom the adoptér,had, it 
must he considered that she was the mother 
.of' the adopted son. It is further argued 
-that the adopted son becomes affiliated to 
the adopter and his wife, and, therefore, 
he must be treated as a son born to the 
wife. . i , 

The quéstion is whether a wife, who 
does not or eannot take part in the adop- 
tion, can become the mother of the boy in 

“the same sense as the wife who receives 
“the boy in adoption and who is termed the 
_receiving mother. There is no direct 
authority on the point but a text in 
_Dattaka Mimamsa is relied upon for the 

(8) 23 Ind. Cas. 166; 37 M. 199 at pp. 220, 222; (1914) 

M. W. N. 299; 2 A. L. J. 315; 18 O. W. N. 554; 26 M. 
L. J. 411; 15 M, L. T, 285; 16 Bom, L. R. 328; 41 I, 
A GLO). - ; 
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contention that it is really the receiving 
mother that becomes the mother of the 
adopted boy in the fullsense ofthe term 
_ soas to enable the adopted boy to inherit 
to his adoptive mother's relations. The 
: text is in Oh. VI, verse 50: “ The fore- 
fathers of the adoptive mother only are 
also the maternal grandsires of sons given 
and the rest; forthe rule regarding the 
paternal,is equally applicable to the mater- 
' nal grandsires of adopted sons.” This 
shows that the relations of the adoptive 
mother only are the maternal relations of 
the adopted son. If a wifé of the man 
who makes an adoption does not join in 
the adoption, she cannot become the receiv- 
ing mother or adoptive mother. Relying 
upon this text, Golabchandra Sarkar Sastri 
in his work on “The Hindu Law of 
Adoption" is of opinion that it is the 


adopted son that can inherit to the relations. 


of his adopted mother only. He observes 
at page 215: “ In order that the affiliation 
thay be complete, it appears to be neces- 
sary that the wife also should ‘join in 
adopting.a son.” At page 227 he remarks: 
“To bea son to her for legal and religi- 
ous purposes it appears to be necessary 
that she should join in the ceremony of 
accepting the boy adopted by the husband, 
‘for in the absence of her acceptance, she 
cannot be called ‘adoptive mother.” At 
page 419 (E) he says: “But it should be 
observed that. although the husband's 


son is deemed by courtesy to be the wife's. 


son, yetacceptance by the wife is absolute- 
ly necessary to constituté the husband's 
adoptee her legal son. Even when a man 
‘has only one wife, and the man alone 
&dopts, and the wife does not join in the 
act of adoption or concur on it, the legal 
relation of mother and son cannot arise 
between them. There can be no actual 
and legal relation of mother and son. bet- 
ween the wife taking no part in the 
adoption and the husband's adopted son 
.any more than between a wife and the 
husband's begotten son by her co-wife.” 
Jt isclear that the wife in order to have 
thereal relation of mother and son should 
join the husband in making the adoption. 


Tf she does not, she stands only in the. 


position of a step-mother. As the adoption 
is made only to the husband and as a 
bachelor or widower can adopt it is but 
reasonable that the wife in order to have 
the legal relation of mother and son should 
join in the act of adoption. If an unmar- 
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ried man’ makes an adoption arid after- 
wards marries two wives can it be said 
that ‘both the wives are adoptive mothers ? 

It is contended that where there are two or 


more wives, the wife orwives who donottake . 


part in the adoption, become step-mothers, 
but where there is only one wife,-she 
becomes the adoptive. mother whether she 
joins in the act of adoption or not. It is 
diffieult to accept this argument, for it 


would lead to this conclusion that when a ` 


man having more than one wife makes an 
adoption without making any one of the 


‘wives take part in the adoption, all would 


become adoptive mothers. This is opposed 


to the observation of their Lordships of: 


the Privy Council in Venkata Narasimha 
Appa Row v. Parthasarathy Appa Row (8): 
“To hold that a child could bear 
such a relationship to more than: one 


mother would be entirely. contrary to settled - 


law and would produce inextricable confu- 
sion in the law of inheritance.” : 

Mr. Ananthakrishna Iyer, lays stress on 
the text of Nanda Pandithar in Dattakka 
Mimamsa, Part I, verse 22: ^ "In conse- 


.quence of the superiority of the husband by 


his mereaet of adoption, the filiation of 


- the adopted, as son of the wife, is complete 


in the same manner as her property, in 
any other thing accepted by the husband." 

Mr. Mayne, in his book, notes this text, 
as authority, for the position that an adop- 
tive mother has the same relation to the 
adopted boy as a natural mother would: 
(Vide Mayne, para. 166). He does not ex- 
press any opinion as to the relationship 
of the only wife of the adopter who does 


not take part in the adoption by the hus- 


band. If itis open toa husband to select 
any of his wives to join in adopting a 
boy, it is also open to him to make an 
adoption without joining any of them in 
The cases of Nagindas 
Bhugwandas v. Bachoo Hurkissandas 9) and 
Anandi Ram Pai v. Hari Suba Par (10) 
which lay down that an adopted son is 
for all purposes, the son of the adoptive 
mother, do not help to solve the question. 
An argument was advanced that as the 
adopted boy loses’ his right in the natural 
family to his mother’s relations, he must 
be held to. acquire such rights in the 
adopter's family. This argument overlooks 
(9) 32 Ind. Cas, 403; 40 B. 270; 30 M. L. J. 193; 14 
À. L. J. 185; 3 L. W. 259; 19 M L. T. 193; 18 Bom. 
L. R. 172; (1916) 1M. W. N. 258; 23 C. L. J. 395; 20 
C. W.N. 702; 43 I. A. 56 (P. C). - . 
(10) 3 Ind. Cas. 745; 33 B. 404; 11-Bom. L. R. 641, 
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. the faet that an unmarried man, a bachelor 


could make adoption, in which case the 
boy can have no adoptive mother at all. 
The question is not what. he gains or 


loses. The adoption being only to a man. 


the relationship. of the adopter to the 
adopted boy is irrespective of there being 
- an adoptive mother. 

_In this case, the wife was dead at the 
time ofthe adoption. The adoption being 
after death, ib cannot be said by any fic- 
tion that she took part in the adoption. 
The argument that she was a patni and, 
therefore, she must be held to be the 
mother, is, I think, nota satisfactory 
argument. Supposing that Narasimha 
Iyer, had two wives, who were dead at 
the time-of the adoption, could it be said 
that both the deceased wives became the 
adoptive mothers when the adoption was 
made. Mr. Ananthakrishna Iyer remarked 
that it was unnecessary to speculate upon 
matters not actually before the Court for 
decision. But in considering whether a 
principle is sound or not “we must see 
‘what the logical consequence of the prin; 
ciple would be. The case would be differ- 


ent if.there is express authority for the. 


‘position, in which case, the reasonableness 
or otherwise of the authority need not be: 
considered. But in this case, there is an 


absence of authority except “the text of. 


-Nanda Pandithar in Dattaka Mimamsa, 
‘already referred to. I think, the opinion 
of a Banskrit scholar like Golab-Chandar 
: Sarkar Sastri, is entitled to considerable 
weight. .Apart from his view, I think 
considering the principle of the various 
decisions. on the point and especially the 
decision in Annapurni Nachiar v: Collector 
of Tinnevelly (1) and Annapurni Nachiar 
v. Forbes (2), I hold thatan adopted boy 
canríot inherit to the relations of the wife 


-of the adoptive father; who does not take - 


part: in adopting him or, in other words, 
he can only inherit to the adoptive mother's 
relations, and not to the wife of the adop- 


tive father who does not take part in the . 


adoption. — 
I allow the 'appeal. Inasmuch as the 
. District Court has disposed of the appeal 
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LAHORE HIGH COURT. 
. -CIVIL Revision No. 9 or 1924, 
2E f May 23, 1924. 
„Present:—8ir Shadi Lal, Kr., Chief Justice. 
MOTI RAM-—PLAINTIFF—PETITIONER 
m versus 
Tus Firm KISHORILAL-RAM 


SARUP—DEFENDANTS— RESPONDENTS. 
Practice—-Witnesses not served—Process-server, 


- negligence of—Suit, whether can be dismissed. 


Where plaintiff's application for summoning wit- 
“nesses was granted and he deposited the diet money 
as well as the process-fee, but the witnesses were not 
‘served on account of the negligence of the process- 
server and the plaintiffs suit was dismissed for went 
of proof: ; 
Held, that the plaintiff could not be punished for 
the negligence ofan officer of thé Court. 


-Petition, under &. 25 of Act IX. of 1887, 
Small Cause Courts Act, for revision of a 
decree of the Small Cause Court, Lahore, 
dated the 3rd December 1923. 

Lala Parkash Chandar for Mr. Sagar 
Chand, for the Appellant. 
Lala Ram Labhaya, forthe Respondents. 

- JUDGMENT.—On the 26th Novem- 
"ber 1923, the, plaintiff made an application 


' for summoning two witnesses and deposited 


` the diet money as well as the process-fee. 
'This application was granted by the Court, 
bütitseems that the summonses were not 


"served with the result that the plaintiff's 


suit has been practically dismissed for want . 
of proof, Now both the witnesses were re- 
sidents of Lahore, and if the process-server 
had done his duty there ought not to have 
beenany diffieulty in serving the witnesses 
before the date fixed for the hearing. 

Iconsidér that the process-server was re- 
sponsiblefor not serving the summonses and 
that the plaintiff shall not be punished for - 
the negligence of an officer of the Court. 
Accordingly I accept the applieatioit and 
setting aside the judgment of the lower 
Court, direct it to decide the case after 
hearing such evidence as the parties may 
desire to produce. Imakeno order as to 
costs in this Court. : 


K. S. D. Application accepted, 


in its findings on issue No. 1, I remand the. ` 


appeal to: the District Court for disposal 
after recording findings on the remaining 
‘fee in this Court to-be refunded. ; 

Y, N. Y. . -© Appeal allowed, ` 
S A ES MAL: E 
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issues. . Costs will abide the result; Court- ': 
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MADRAS HIGH COURT. 
CIvIL Revision Petition No. 26 or 1924. 
July 16, 1924, 
Present: —Mr. Justice Wallace and 
Mr. Justice Jackson. 
R. V. PALANISAMI PILLAI— 
PETITIONER— i 
x versus dd 
R. SRINIVASARANGACHARIAR — 
n RESPONDENT, : 
Madras District Municipalities Act (V of 1920)-- 
Rules for preparation of electoral rolls, rr. 7,8 (e)—' Pre- 
paration”, whether includes action of revising author- 
aty— " Proceedings," meaning of. 
In the rules for the preparation of electoral rolls 
“under the Madras District Municipalities Act, the word 
“preparation” is used both in a general and in a re- 
stricted sense in different places. In r. 8 of the rules, 
which provides that no failure to observe the direc- 
‘tions regarding the preparation of the electoral roll 
shall entitle any one to question the validity and con- 
clusiveness of the registers in election proceedings, the 
word "preparation" is used in the general sense and 
- includes the action of the revising authority. 


Therefore, a Judge inquiring into an election dis- 
pute cannot go behind the electoral roll which is final 
and inquire into alleged defects in the procedure 
followed by the authority revising an electoral roll. 
Under r. 7 of the said rules, the revising authority 
must consist of the Chairman of the Municipality. and 
two unofficial gentlemen nominated by the Collector, 
but an order admitting aclaim to be entered in the 
electoral roll cannot be questioned on the ground that 

. it was signed by the Chairman and only one unofficial, 
instead of two'as required by the rules. 


The word “proceedings” in r. 8 (e) of the above rules 
is of the widest import and includes an inquiry into an 
election dispute. 5 i 


Petition, under $. 115 of Act V of 1908 and 
s. 106 of the Government of India Act, 
. praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Trichinopoly, dated the 5th January 1924, 
jn O. P. No. 10 of 1923. 
, Mr. V. L. Ethiraj, for the Appellant. 


Messrs. I. R. Ramachandra Iyer and S. 


Ramaswamy Dikshat, for the Respondent. 
JUDGMEN T.— This case arises out of 
an election dispute in the Municipality of 
Srirangam. The- petitioner in this Court 
Mr. R. Palanisami Pillai cbtained 37 votes 
and the respondent Mr. R. Srinivasa Ranga 
Chariarl4 votesat a pollfor filing up the 
vacancy of Councillor held on 29th Septem- 
ber 1923. The respondent filed an election 
petition contending inter alia that the 
petitioner's name had been wrongly entered 
_in the electoral roll and, therefore, he was 
disqualified under s. 48 (1) (a) Madras Act 
V of 1920. “No person shall be qualified 
for election as a Councillor unless the name 
of such person appears on the electoral 
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poll". The Subordinate Judge of Trichino- 
poly inquired into the petition and found : 
that although the petitioners name had 
not been clearly entered in the preliminary 
roll, the matter had been taken before the 
revising authority and his claim for registra- 
tion had been admitted, xs. D, D-1. But 
the revising authority under r.7 of the 
rules for the preparation of electoral rolls 
shallbe the Chairman and two unofficial 
gentlemen nominated by the Collector and 
such authority shall sit in open Court. The 
order admitting the claim (Ex. D-1) is 
signed by the Chairman and one unofficial 
gentleman. Therefore, the learned Sub- 
ordinate Judge has held that the revision 
was ultra vires and has accordingly unseated 


the petitioner Mr, Palanisami Pillai as be- 


ing an unqualified candidate. The peti- 
tioner does not now traverse this finding 
on its merits, but contends that the Judge 
inquiring into the dispute cannot go behind 
the electoral roll which is final. He relied 
upon r. 8 (e) of the Rules for the Prepaia- 
tion of- electoral rolls. “No failure to 


. observe the dates prescribed in these 1ules- 


or to observe other directions regarding 
the preparation of the electoral roll shall 
entitle any one to question the validity and 


‘conclusiveness of the registers in election 


proceedings”. As observed in his Order of 
Reference by Wallace, J., who originally 
heard this eivil revision petition, this rule 
would settle the question were tbere no 
ambiguity as to the meaning ofthe word 
“preparation” which is sometimes in these 
rules themselves used to include revision, 
and sometimes to describe the preliminary 
stage before revision. Thus when the Act 
itself (V of 1920) s. 44 (1) enjoins that "The 
Chairman shall annually prepare and 


. publish an electoral roll," both “prepara- 


tion and revision" are obviously included 


“in the term "prepare." So too in rules "pre- 


paration, claims and objections, revising 
authority and final publieation," all fall 
under the main heading "Rules for the Pie- 
paration of Electoral Rolls in Municipali- 
ties" and "preparation" in this main heading 
must be used in a comprehensive sense. 
The sub-head “preparation” rr. 1 to 3, is in 
the restricted sense and refers entirely to 
the preparation of the preliminary roll, 
Compare r. 3.(b). Next come claims and 
objections and revising authority stillunder 
themain general heading of "preparation." 
Then under the sub-head, "final publieation" 
comes the rule in question 8 (c) ‘failurg’ 
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“to observe.directions regarding the prepara- ~ 
tion of thé electoral roll shall not entitle.. 


any one to question the conclusiveness of 
the register”: Taken by itself this must 
mean the general preparation and publica- 
tion, for there could obviously be no -sense 
in givingspecial finality to the preliminary 


preparation of the roll, the revision of which ~ 


is expressly provided for. But in 8 (f) “the 
preparation, revision and publieation of the 
electoral roll may take place on such dates, 
etc." preparation is undoubtedly used as 
meaning preliminary preparation. While 
in 8 (g) "None of the officers entrusted with 
the preparation of the rolls shall be held 
legally liable for their completeness of ac- 


curacy” the word "preparation" must again ` 


- refer to the whole process, for it would be 
absured to relieve from liability the officers 
who make the preliminary preparation but 
to deny the same relief to those engaged 
‘in the revision and publication. It must be 
taken, therefore, that "preparation" is used 
both ina general and in restricted sense 
jn different portions of the same rules and 
we find thatiü r.8(e) “preparation” is in 
the general sense and includes the action 
of the revising authority. ` 

It was further contended on behalf of the 
respondent that election proceedings in 
r. 8 (e) is not intended to include an inquiry 
into an election dispute. No such distinc- 
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tion is to be found in the Act or rules, and , 


the word “proceedings” is of the widest 
import and. may well include an inquiry 
into an election dispute, The .rules for 
decision of disputes are drawn up by virtue 
of the authority conveyed by s. 303 (2) (b) 
"he may make rules with reference to all 
matters relating to elections", 
quiry held under rules must be regarded 
as an election proceeding. 

Accordingly the validity and conclusi- 
veness of the register cannot be questioned 
in these proceedings, and the petitioner 
Mr. R, V. Palanisami Pillai must be held to 
have been’ duly elected.. The civil revision 
petition is ‘allowed with costs ur 
(OY. NL Y. pee allowed. 


and an in-' 


D 
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LAHORE HIGH COURT. 
. LETTERS Patent APPEAL No. 216 or 1923. 
- March 28, 1924. 
Present:—Sir Shadi Lal, Krt., Chief 
Justice, and Mr, Justice Le-Rossignol. 
PARTAP DAS—PLAINTIFF- APPELLANT 
^ versus 
NAND. SINGH M AND ANOTHER— 
DzrENDANTS— RESPONDENTS. 
Transfer of Property Act IV of 1882), s. 10—Com- 


:promise conferring full proprietary right—Restriction 


on powe Tof alienation, whether valid. 

When proprietary rights pass to a person under 
a deed of compromise, any restriction contained in 
the compromise on the power of alienation is a 
derogation from the full proprietary right conferred 
upon him and is consequently void, 


Letters Patent appeal against the mis 
ment and decree of Mr. Justice Harrison, 
in Civil-Appeal No, 534 of 1923, and reported 
as 76 Ind. Cas. 16, reversing thatof the 


District J udge; Ludhiana, dated the 19th 


June 1923. 

Dr. Nand Lal, for the Appellant. 

Mr. Dev Raj Sawhney, for the Respond- 
ents. 

‘JUDGMENT.—A dispute between the 
parties regarding the title of the respon- 


‘dents to. a large area of land was ter- 


minated by a compromise between them 
before the Revenue Authorities. The com- 
promise provided that the defendants-res- 
pondents should surrender to the plaintiff 
possession of acertain portion of the area 
and that the residue in the possession of 
the defendants-respondents should be en- 
tered as theirs in proprietary right sub- 
ject to the condition, that the respondents .. 
should have no power to alienate the land 
the proprietary title in which was thus 
conceded to them. Subsequently the de- 
fendants alienated aportion of the land by 
a mortgage and this appeal arises out of 
a suit brought by the plaintiff fora declara- 
tion that the-mortgage isnulland void, 
The learned Judge in Chambers dismiss- 


“ed the plaintiff's suit on the ground that 


when a full proprietary right had pass- 
ed to the defendants the restriction in 
respect of the allenation was null and void 
inasmuch as it is opposed to the princi- 


ples undérlying s. 10 of the Transfer of 
"Property Act and results in the cr eation of 


a title which is unknown in law. 

Having heard Gounsel for both sides we 
are of the opinion that the decision of the 
Court below is correct, that the restriction 
contained in thé compromise on the power 
‘of alienation is a derogation from the full 
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fendants and is consequently void, 
We accordingly dismiss the appeal with 
costs. 


K.S. D. Appeal dismissed. 


RANGOON HIGH.COURT. 
Crviu Revision No. 75 or 1924. 
August 29, 1924. 
Present:—Mr. Justice Young. 
“MA NAW NAW AND ANOTHER— 

: `- APPLICANTS 


- versus 
V. E. S: S. M. SOMASUNDRAM CHETTY 
— RESPONDENT, 


Limitation Act (IX of 1908), s. 5, applicability of— 
Application to set aside ex parte decree. . 
Section 5 ofthe Limitation Act applies only. to 


appeals or applications for a review of judgment or for ` 


leave to appeal and not to an application for setting 
aside an ex parte decree or an order of dismissal for 
default. . DA Í 


Civil revision against the -decree of the 
Township Court, Nyaunglebin, in Civil 
Regular No. 177 of 1923. - 

Mr. Kyaw Din, for the Applicants. . - 

Mr. Barnabas, for the Respondent, 

- .. JUDGMENT. —This was a .suit for 
- redemption of certain lands alleged to be 
mortgaged. The defendants were served 
but failed to appear, and on the 30th May 
1923 the plaintiff obtained a decree ex parte, 
On the'/26th September 1923 the defendant 
. applied under O. IX, r. 13, to have the ex 
`- parte decree set aside, and summons was 
jssued to the plaintiff to show cause why 
this should not be done.: After several ad- 
journments the matter was set down for 
argument on the 17th November 1923, when 
the plaintiff appeared, and the defendant's 
Advocate but not the defendant. -The de- 
fendant's Advocate then obtained leave to 
withdraw from the application which, in the 
absence of the defendant, was dismissed. . 
On, the 11th January 1924, the defendant 
again filed a fresh petition which was 
-either to re open the ex parte decree or to 
set aside the dismissal order of the 17th Nov- 
ember 1923. x 
Viewed asa second application to re-open 
. the ex parte decree, the petition is barred 
. under Art. 164 of the Limitation Act, which 
provides that .the application must be 
' made within thirty days of the date of the 


32 RABBUL ARFIN v. BABU RAZA; 
proprietary right conferred upon the de- - 
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decree or when the summons was not 
served within thirty days from the date 
when the applicant obtained knowledge of 
the decree. Here the decree was dated the 
30th August 1923, and the respondent was 
served with substituted serviceand, therefore, 
is presumed to havehad knowledge of it. It 
was, therefore, hopelessly barred. If he be 
assumed not to have had knowledge of the 
decree till the 17th November 1923, his ap- 
plication is equally barred. ` 

Viewed as an application to set aside the 
order of dismissal passed on the 17th 
November 1923, it was equally barred by 
Art. 164 which provides a similar period of 
limitation. In neither case could relief be 
had under s. 5 of the Act, which applies 
only to appeals or applications for a review 
of judgment or for leave to appeal. 

Defendant's learned Counsel asks me to 
treat this application’ as one for review, but 
I cannot do so: In the.first place the ap- 
plication was not one for review but to set 
aside the ex parte decree and re-open the 
suit; and in thesecond it was not stamped 
as &n application for review; and in the 
third place the negligence of the former 
agent of the defendant which is the ground . 
put forward is no justification for applying 


for this particular remedy. 


The order, re-opening the suit, must be .. 


set aside and the decree remain standing 
and the applieants have their costs four - 
gold mohurs of the application. 

K B De~ o Order set aside. 


OUDH JUDICIAL COMMIS- 
. SIONER’S COURT. 
Crvin Reviston No. 135 or 1924. 
- October 30, 1924. 
ji Present:—Mr. Dalal, J. C. 
 Musammat RABBUL ARFIN AND OTHERS 
[007 0 —DEFENDANTS—AÀPPLICANTS . -> 
versus up 
BABU RAZA—PraiNTIFF—OProsirr& Parry. 
"Civil Procedure Code (Act, V of 1908), s. 115— 


or 

after conclusion of trial—Irregularity—Revision. f e 

It is the duty ofthe High Court to see that justice . 
is properly done and that a subordinate Court does 
not pass any orders transparently, for the purpose of - 
a ye the trouble of writing a judgment. [p. 325, . 
col. I. 5 7 

After the evidence of both the parties to a suit had ~ 
been recorded and a date was fixed for arguments the 


~~ Court is certainly entitled to 


[85 T. C. 1895] 
plaintiff made an application to the Court for permis- 
-sicn to withdraw the-suit with leave to bring a fresh 
suit on the same causé.of action and the Court granted 
such leave. On revision: ` 
Held, (1) that the Trial Court had exercised its 
. jurisdiction with gross irrégularity and that palpable 
: injustice was done tothe defendant by the order 
passed by the Trial Court; ~ I : 
. (2) that in such circumstances the High Court was 
entitled to interfere in” revision and to set aside the 


order of the lower Court. 


Application, under'$: 115, C. P. O., for 
revision of an order of the Additional Sub- 
ordinate Judge, Gonda, dated the4th August 

1924, in Regular Suit No. 28 of 1994. 
`. Mr. M. Wasim, for the. Applicants. `- 

Mr. M. Ayub, for the Opposite Party. 


ORDER.—The suit for the cancellation’ 


ofa gift was instituted on the 7th of April 


1923. It went through various stages of . 


proceedings. All the witnesses for the 
plaintiff were examined and also all the 
witnesses for the defence. The 4th of 
August 1924, .16 months after the suit, was 


' $jnstituted, was fixed for-arguments.. On - 


that day the guardian of the plaintiff put 
in an application for. withdrawal of the 
suit with permission to bring a fresh suit 
in respect of the same subject-matter. The 
lower Court in its wisdom considered that 
the grounds given in the petition of the 


. Plaintiff were sufficient for allowing such. 
Tome this seems . 


` a conditional withdrawal. 
to be a travesty of justice and an abuse of 
the process of law. It was asserted on 
behalf of the respondent that this Court 


had no-jurisdiction to interfere by way of. 


revision ‘ina case like, the present. Such 


cannot possibly be thé law. Itis the duty- 
of this Court and ‘specially of the Judge’ at. 


present presiding in this Court as head of 


the judiciary in the Province to see that 
: justice.is properly done and that a subor- . 
. dinate Court -does not pass certain orders. 


transparently for the purpose of avoiding 


-the trouble of writing: a judgment.’ ' The: 


lower Court has exercised its: jurisdiction 
with. gross irregularity. When.a litigant 
` has been dragged through the Court for 16 
‘months; to permit all. that ‘trouble ‘to be 


. wiped out, to have the sword -hanging over : 


his head again and to give the plaintiff an 
opportunity- of- dragging. the defendant 
` again through the same mire of litigation 
` “would. bring justice’ and proceedings in a 
-7Qourt: of Law into. utter contempt. This 
interfere 
where the facts are so gross and palpable 
injustice has been done. . . ....: ou 


PN ESAE 


e 


~ 


"" BARNETT BROS, LTD. V, FOWLE, 


$25 


Ifthe plaintiff desired to amend the plaint 
it was -opèn to him to apply for amendment 
which can be done at. any stage of the pro- 
ceedings buta. case brought to this limit 
after 16 months must.be taken to a close. 
I set: aside the order -of the lower Court 
completely and remand the suit to it fora 
trial from the date 4th August 1924 after 
cancellation of the judgment and decree 


` of thatdate, It willbe open to the Court 
-to grant amendment of the plaint, to fix 


further issues and toexamine more witnesses. 
If theplaintiff likes he can withdraw the 
suit without permission to bring a fresh 
guit on- thé same cause of action. What- 
ever happens, the plaintiff should be com- 
pelled to conduct the litigation in such a 
way.as tó put an end thereto. 

Tset aside the orderand decree of the 


‘lower Court and remand the stit to it 


under O. XLIV, r. 23, for trial according to 
the instructions given above. Costs here 
and. heretofore shall abide the. result. 

Z. Ke Order set aside. 


ae — 


RANGOON. HIGH COURT. 
Civi, Revision No, 180 or 1924. 
December 5, 1924, 

. Present :—Mr. Justice Godfrey. 
BARNETT BROS., Lrp.—APPLICANTS 
»—PETITIONERS 

. versus . 
E; FOWLE AND ANOTHER—DEFENDANTS— 
* ' RESPONDENTS. " 

Civil Procedure Code (Act V of 1908), s. 2 (ii), O. 
XXII,r. 4—Defendant, death of—Legal representative, 
appointment of —Representation, to estate. not taken out 
—Plaintiff, duty of. : 

The par pe i M otlior of a deceased defendant ia 
not necessarily his legal representative who must be 
his executor or administrator, or a person who has 
intermeddled with his estate and so made himself 
executor de son tort. [p. 320, col. 1.] 

Where no representation has been taken out of a 
deceased defendent's estate the only course of the 
plaintiff is to take posse to have an adminis- 
trator appointed. [ibid.] . : : 
akh Nandan K Rennick, 4 A. 192; 2 Ind. Dec. 
(x. 8.) 801, Framji Dorabji v. Adarji Dorabji, 18 B, 
337; 9 Ind. Dec. (x: 8.) 733 and P. L. M. Firm v. Stacey, 
33 Ind. Oas. 169; 9 B. L. T. 122, referred to. 

Civil revision against the order of the 


Ohief Judge, Small Cause Court, Rangoon, 


in C. R. No. 407 of 1923. * 


Mr. Patel, for the Applicant. 
. JUDGMENT .—This is an application 


. to revise-the judgment of the Chief Judge 
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Small Cause-Court, dismissing the plaint- 
iffs’ suit against the -respondents for the 
‘recovery of the balance of the price 
‘of goods sold and delivered to one E. 
Fowle. It appears. that during the pen- 
dency of the suit the defendant E. Fowle 
died and upon application made, the Court 
directed that respondents who are the 
widow and the brother of the deceased de- 
fendant be brought onto the record ag his 
legal representatives. Itis admitted that 
the deceased died intestate and that no re- 
presentation has been taken to his estate. 
It cannot be disputed that the deceased de- 
fendant was, and the respondents are, pei- 
sons to whom the provisions of the Indian 
Succession Act would apply and the learn- 
ed Judgein effect held that the respond- 
ents were not legal representatives of the 


deceaséd*and dismissed the suit against ^ 


them for that reason. The application up- 
on which the respondents’ names were 
. brought on the record in place of the dece- 
ased defendant was made under O. XXII, 
r. 4, C. P. C., which provides that where the 
defendant dies and the right to sue sur- 
vives (which it does in this case) the Court 
on an applieation made in that behalf shall 
cause the legal representative of the dece- 
aged defendant to be madea party and he 
shall proceed with thesuit. And theshort 
question fordisposal is whether the res- 
pondents are or are not the defendant's 
legal representativs. “Legal representa- 
tives” is defined by s. 2 (ii) C. P. C., as 
meaning "a person who in law représents 
the estate of a deceased persón and includes 
any person who intermeddles with the 
estate of the deceased." It is clear from 
the Suecession Act, s. 179, that the person 

who in law would represent the estate of the 
' deceased defendant would be.either his exe- 
eutor or his administrators. "The respond- 
ents are neither and since it is also not 
alleged that they have intermeddled with 
his estate and so made themselves respon- 
sible as executors de son tort, the suit will 
not lie against them. It would further 
seem. that since no representation has 
as yet been taken out of the deceased 
defendant's estate the only course of 
the plaintiffapplicant would be to take 
. proceedings themselves to have an ad- 

ministrator appointed as no right to the 


property of an intestate’s estate can be- 


-established in Court unless Letters of Ad- 
ministration have been first granted (s. 190, 
Succession Act). ' The case of Sukh Nandan 


` JAFAR KHAN V. QADIRAN. 


(85 I. ©. 1925] 


v. Rennick (1) and Framji Dorabji v. 
Adarji Dorabji (2) arein point and in keep- ` 
ing with the opinion expressed in ruling 
referred to by the lower Court :' P. L. M. 
Firm v. Stacey (3). For these reasons this - 
applieation fails and it must accordingly 
be. dismissed. i ; 

K. S. D. . Application dismissed. 

(1) 4 A. 192; 2 Ind. Dec. (x. s.) 801. 

(2) 18 B 337; 9 Ind. Dec. (N. s.) 733. 

(3),33 Ind. Cas. 169; 9 B. L. T. 122. 





OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Sgconp CIVIL APPEAL No. 97 or 1923. 
November 20, 1924. 
Present :—Mr. Ashworth, A. J.C.  . 
JAFAR KHAN-—PLAINTIFF—APPELLANT 
versus z 
Musaminat QADIRAN AND OTHERS— 
DEFENDANTS—-RESPONDENTS. . 
Transfer of Property Act (IV of 1882), s. 58—Re- 
gistration Act (XVI of 1908), ss. 17, 49— Mortgage, 
usufructuary—Unregistered deed— Recital as to tans- 
fer of possession, admissibility of—Suit to recover 
possession, maintainability of-—Suit to recover mort- 
gage money. f 
An unregistered deed of usufructuary mortgage 
contained a clause to the effect that the mortgagee in 
the event of his losing possession of the mortgaged 
property could require the mortgagor to re-pay the 
oan out of his assets other than the mortgaged pro- 
perty. The mortgage-deed contained a recital that 
possession of the property had been given to the 
mortgagee. Sometime afterwards the mortgagee 
brought a suit for possession of the land and in the 
alternative for recovery of the mortgage money : 
Held, (1) that the mortgage-deed being unregis- 
tered the claim for possession must fail; s 
f (2) that the usufructuary mortgage did not in itself 
imply a personal liability on tbe part of the mort- 
gagor to re-pay the debt; ` ] 
13) that the recital in the mortgage-deed that pos- 
session had been transferred to the mortgagee was 


. inadmissible in evidence to prove the transfer of pos- 


session under a, 49 of the Registration Act; 

(4) that the personal liability of the mortgagor 
under the clause in the mortgage-deed arose only 
upon loss of possession by the mortgagee and that 
the mortgagee having failed to show that he ever 
got into'possession, it could not be held that he had 
lost possession and that, therefore, he was not entitl- 
ed to recover the mortgage money from the  mort- 
gagor under the clause. 

Pulaka Veetil Muthalakulangara Kunhu v. Thiru- 
thipalli Madhava Menon, 1 Ind. Cas. 1; 19 M. L. J. 
581; 32 M. 410 ond Ethel Georgina Kerr v. Clara 
B. Buxton, 4 C. L. J. 510, distinguished. 


Appeal against the judgment and decree 


: of the Subordinate Judge, Sultanpur, dated 


the 31st May 1923. 


[86 I. O. 1925] 

Mr. S. M. Ahmad, for the Appellant, 

Mr. E. C. Singh, for the Repondents. - 

JUDGMENT.—This second appeal 
arises out ‘of a suit brought by the plaintiff- 
appellant for possession, of some land on 
‘the basis of a usufructuary mortgage: The 
mortgage-deed. required registration, and 
the suit for possession was, therefore, dis- 
missed by the Court of first hearing. There 
' was also, however, a claim for recovery 
of the mortgage money. This too was 
dismissed by both the lower Courts, and 
the sole question in this appeal is, whether 
. they were right in holding that this money 
could not be recovered. . | f . 

It is admitted, that the question whethe 
a decree could be given for the mortgage 
money depended. on the question whether 
the mortgagor under the inoperative. mort- 
gage deed had made himself liable per- 
sonally for re-payment of the sum. The 


clause in the deed relied upon by the ap-. 


pellant is a clause providing that the mort- 
gagee, in the event of his losing possession 
of the mortgaged property, could require 
‘the mortgagor to ré-pay the loan out of his 
assets other than the land. 
from the deed that the mortgagor purport- 
ed by means of the deed to give posses- 
sion to mortgagee, He must be held to have 
failed to give this possession, because, there 


is no evidence of the giving of possession `` 
apart from the recital in the deed, and - 


the deed not being registered cannot, even 
under s. 49 of the Registration Act (XVI 
of 1908), be used as evidence of the transfer 
of possession of the property, To so use the 
deed would be to ‘allow the deed to affect’ 
immoveable property comprised therein. 
The personal liability only arose upon loss 
of possession by the mortgagee and it can-- 


not be said that this contingency has arisen, . 


‘as the mortgagee, has failed to show loss of 
possession, because, he has failed to show 


that he ever got possession. There is nothing . 


else in the deed showing that the mortgagor 
made himself personally liable to re-pay 


the money. <A usufruetuary mortgage, such ; 
as this one, does not in itself imply any . 


personal liability to re-pay the debt. 

have been ` referred by the: appellant's 
Counsel to Pulaka Veetil Muthalakulan- 
. gara Kunhu `v. Thiruthipalli Madhava 
Menon (1) and Ethel Georgina Kerr v. Clara 
B. Buxton (2). In both these cases the mort- 
"gage deeds were construed to contain a. 


(1) 1 Ind. Cas. 1; 19 M. L. J. 584; 32 M. 410. 
(8) 4Q. LJ. 510, - Mo : 


WASAWA MAL 9, GEULAM JILANI, — 


It is clear. 
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personal covenant io re-pay the debt. They 
are, therefore, to be distinguished from the 
present case ofa usufructuary mortgage. 
In this case, the consideration for the 
payment ‘of Rs. 100 by the creditor was 
merely the signing of the deed by the 
debtor. It was for the creditor to see that 
the deed became of value to him by re- 
gistration. In the absence of registration 
the creditor was giving one hundred rupees 

-for something of no value. . His having 
done $o, he is not at liberty to sue for the 
one hundred rupees as he was bound to 
_be aware of the law, and he could have 
himself made the deed of value by getting 
-it registered. The rulings referred to by 
the lower Courts appear to me to be inap- 
plicable. For the above reasons I dismiss 
this appeal with costs. 


ZK. Appeal dismissed. 


. . LAHORE HIGH COURT. - 
First Crvin APPEAL No. 1815 or 1921, 
IMS. May 26, 1924. 
Present:—Mr. Justice Scott-Smith 
j - Mr. Justice Zafar Ali. 
WASAWA MAL-—PLAINTIFF— 
APPELLANT 


f versus ? 
. Qazi GHULAM JILANI AND OTHERS— 
DEFENDANTS—RESPONDENTS. , 
Civil Procedure Code (Act V of 1908), s. 84— 
Money-decree—Interest till realisation. 
When a suit for the balance of purchase-money of 
a house has been decreed, it is equitable to allow 
interest on the decretal amount from the date of the 
-decree to the date of realisation. . 
First appeal from a decreeof the Senior 
Subordinate Judge, Amritsar, dated the 9th 
“March 1921.. 
Dr. Nand 


and 


Lal, for the Appellant. 


' | Bakhshi Mulk Raj for Mr. Anant Ram, 


for the Respondent No. 2. 


JUDGMENT.—Wasawa Ram, plaintif- 
appellant, sold a house to Ghulam Jilani, 
respondent No..1, on the 22nd January 1920 
for Rs. 28,000. This included Rs. 16,000 
'saidto be due to Dewa Singh respondent 
No. 3, prior mortgagee. Ghulam Jilani 
re-sold the house to Jawanda Mal, respond- 
ent No.2, who in his turn sold half of it 
io Abdul Karim, respondent No.4. It has 
been urged that the balance of the con- 


“328 . 
sideration, Rs. 6,000, was not paid to the 
appellant, the agreement being that this 
would be payable when actual possession 
had heen given to the vendee. The Court 
below.has found that actual possession is 
with the: vendees and the appellant is, 
therefore, entitled to.recover Rs. 6,000 which 
“has heen.made a charge.upon the property 
sold; ...It- refused to decree Hs. 900 on 
account. of interest accruing up to. the 


: date of.the suit and made no order as to 


future interest.from the date of decree to the 
date of realization, — 

The. plaintiff has appealed as regards the 
future interest and asks forit at the rate of 
2 percent. per mensem. Jawanda Mal is 
the only one of the respondents who has 
appeared or has been represented before 
us. On his behalf it is urged that the 
plaintiff should have recovered the. money 
by execution of the decree. It appears, 
however, that he applied for execution two 
days after the decree had been passed but 

‘that application was dismissed as premature. 
Dr. Nand Lal. informs us that a subsequent 


: application for execution was made and. 


proceedings in execution’ are still going 
on. This is not contested before us. 
In our opinion it would be equitable 
to allow reasonable interest on the princi- 
pal sum, Rs. 6,000, from the date of decree 
to the date of realisation. We, therefore, 
accept the appeal so far as to allow interest 
on the sum of Rs. 6,000 at the rate of 6 
percent. per. annum from the date of 
decree to the date of realisation. We fix 
the rate at this low figure so that it may 
not be an inducement to the decree-holder 
to delay execution of his decree. 
same time it will be.in the -interest of the 
vendee to see that the sum due to him is 
paid without undue delay. This. interest 
. will also form a charge on the property in 
dispute and we further direct that the 


appellant.be paid his costs of this appeal - 


by the respondents with the exception of 
Dewa Singh. Costs will also be a charge 
on the property. | 


K. S. D. Appeal accepted, 


KANDHATYA BAKHSH V. RAM CHARITAR. .' 


| plaintiff: ~ -+ 


At the © 


[85 I. 0, 1925] - 
OUDH JUDICIAL COMMIS- 
: SIONER'S COURT.. set 
© - Second Crvin, APPEAL NO. 232 of 1923.. | 
` September 25, 1924. ` a 
"Present: — Mr. Neave, A. J. C. . 
KANDHAIYA BAKHSH PANDE-— ` 
PLAINTIFF—A PPELLANT 


uL : versus : 
RAM CHARITAR-—DEFENDANT— 
: : RESPONDENT. 3 

Construction of document-—Mortgage—Deed of further — 
charge—Redemption, suit for, by transferee of morte 
gagor—-Amount payable on redemption. 

The predecessor-in-title of the. plaintiff mortgaged 
the property in suit to the defendant for a certain sum. 
Sometime afterwards the mortgagor. executed a. 
second deed in favour of the mortgagee which was 
described as a tamasuk za? mazid and provided that 
at the time of redemption the money due under it 
shall first be paid and then the original mortgage 
money, and that until this money was paid neither 
the mortgagor nor hig heirs would be entitled to 
redemption. No details of the property were given in 
the deed but a reference wasmade to the previous 
mortgage deed and to the description of the property 
contained in it. In a suitfor redemption by the . 





Held, that no further charge on thé “mortgaged pro: ae 
perty was created by the subsequent deed; and that. > 


` the original mortgagoi was only "under a perécnal^ ^" 


liability to pay the amount due under that deed, which - 

id not involve the plaintiff, who was a transferee 
from the original mortgagor, in any liability, and that 
the plaintiff was, therefore, entitled to redeem the 
property on payment of the amount due under the 
original mortgage-deed. [p. 329, col 2.] 


- ^Case-law discussed. . < 


. Second appeal. against a decree of the 
Sübordinate Judge, Sultanpur, dated the 27th 
April 1923, in an appeal preferred against 
the deeree of the, Munsif, Musafirkhana at 
Sultanpur, dated the 22nd December 1922. 
. Mr. R. D. Sinha, for the Appellant, 
Mr. Moti Lal Saksena, for the Respondent. 


JUDGMENT.—This is a plaintiff's 
appeal from an order of the Subordinate 
Judge of Sultanpur decreeing his claim for, 
redemption of certain mortgaged property. ` 
on payment of Rs. 486-8-0. The plaintiff- 
appellant is the transferee of the original 
mortgagor Musammat Mandraj Kuar, 

On the 12th October 1898, the 


now dead. He has left sons.and nephews, 
but only the eldest son Ram Charitar has: 


_ been made a defendant in this suit. 


On the 27th February 1904 Musammat 
Mandraj Kuar-. executed a second deed in. 
favour of Ram Charitar for Rs. 80. -In this. 
it was covenanted that until the money now `. 
lent was re-paid with interest, the property 


. mortgaged under the previous deed. could - 


latter . -. 
.mortgaged the property in suit to.one Gopal . 
. Tewari for Rs. 49-12-0. Gopal Tewari is 


aa 


O [5r Odoj 5s 


the equity of redèmptioir was soldto the 


present appellant, who càme to Court claim- ` 


-KANDHAIYA BAKSH V. BAM OBARITAR, — 
“mot be redeemed; "Or, the 28th. July. 1908 


829 


a ii 
naih (4), in.all of which it was held thai 


Singh -(2), Naunidh Lal v.- Mahadeo 
~- (3) and'also to Chandrika Pershad v. 


-.ing.to-redeem..on ‘payment’ only of the~ documents similar in their general terms 


original Rs. 49:12-0, The defendant objected 
that the second deed of: the 27th February 
1904 wasa deed of ‘further charge and that 


- the plaintiff was not entitled to redeem 


untilthe money due under that document, 


. principal and interest, was paid in.addition 


' to the original mortgáge money. - The.First 


Court- disallowed -this plea, holding also: 


that the second .deed- had not been satis- 
factorily proved to be genuine. On appeal 
the learned Subordinate Judge has reversed. 
.the finding of fact and has held that the 
deed is a deed of ‘further charge, and that 
the plaintiff is precluded from redeeming 
the mortgage until the money due under 


- both deeds is paid. ^  . 


In the memorandum of appeal two points 


“have been taken. -In. the first, the finding 





>of fact arrived at as to the genuineness of 





he: second’ deed -is : challenged. This is 


zzelearly.a finding of fact which is not open. 
' to question in second -appeal and the point 


has not been seriously pressed. "The second 


point, however, is of more importance. This. 


' is whether the deed of the 27th February 


eR 


1904 amounted to‘adeed of.further charge 
_or not, and wwhether-the---plaintiff is bound 
to pay the money due under it before he 


| can redeem the mortgage. ` - i 


- that the recitals in this deed read.as á whole .. 
-_ go to show that the parties'to it intended it. 
.to be a deed of further charge, and . that 
such a document;should not be too strictly- 


It will be well first to give an abstract: of 
the essential provisions ofthe deed. This 
describes itself as a tamasuk zar mazid, 
and provides that at the'time of redemption 
the money due under it shall first be paid; 
and then. the original mortgage. money. 
Until this money' is paid, neither the mort- 
gagor nor his.heirs shall be entitled- to 
redemption. Reference is made: to the 


E previous mortgage deed and to the des- 
.. eription of the property contained im it. .. 


"- The learned Subordinate Judge has held 


. “construed in view of the laxity.as to the 


- drafting of legal: documents 


valant in this country. - ih : 
- -He häs referred to a number’ of rulings, 


in particular to Chauharja Bakhsh v. Ram - 


Harakh (1); Suraj Bali Lal v. Ram Dular 
_Q) 32 Ind. “Gas, 740; 2 0. L. J. 601, NE 


Y CRUS 


‘which is pre- 


e MMOs 


-to the one now in question should, be re- 
‘garded as deeds of further charge. 

-On the other side reliance is placed on 
‘Ramadhin Misra v. Sitla Bakhsh Singh (5) 
and Gaya Prasad v. Rachpal (6), both of 
‘which refer to Hari Mahadaji Savarkar y. 

. Balambhat Raghunath Khare (7). ` 
A careful examination of the rulings 
relied on by the learned Subordinate Jud ge 
and the respondent, will show that in each 
case there were important points which 
differentiate the deeds before. the Court in 
those cases from the deed now in suit, In 
the case decided by a Bench of this Court, 
in Chandika Pershad v. Jagannath (4), the 
deed on the face of it purported to create a 
charge. and definitely hypothecated pro- 
perty..In both Chauharja Bakhsh v. Ram 
Harakh (1) and Naunidh Lal v. Mahadeo 
Singh (3), the deeds were styled rahannama 


zar mazid, and one at' last contained an 


accurate description . of the property, In 
Suraj, Bali Lal v. Ram Dular Singh (2) 
again, the deed is called zar mazid mai qabza 
and gives, details of the property. The 
present deed on the other hand is described 
. ag already mentioned, as tamasuk zar mazid 
No details ofthe property are given, though 
itis true that from the reference to the 
original mortgage it would be possible to . 
identifyit. There does not seem to be any 
point of distinction between the present 
case and that reported in Ramadhin Misra 
v. Sitla Bakhsh Singh (5) and I am of 
opinion that the prineiple laid down in 
that ruling must be followed here, and 
that it must be held that no further charge 
was-created by the. deed in suit, båt that 
“the original mortgagor was only under a 
personal covenant which did not involve 
` her transferee in any liability. 
- For these reasons Tallow the appeal and 
restore the order of the First Court. The 
appellant will have costs throughout. One 
of the grounds of appeal related to the 
deficiency in Court-fee. due from the reg. 
pondent. Orders have already been passed 
2) 50 Ind. Cas: 807; 6 O. L. J. 147. > 
5. (3) 65 Ind. Cas. 401; 25 O. C. 134; 8 O. L. J. (40: 
- (1922) A. I. R. (O.) 58. AE i 
(480. 0-227. . ^. 
(5) 25 Ind? Cas. 805; 17 O. C. 303- : 
. (6) 70 Ind. Cas. 66; 90. L. J. 484; 4 U; PI LA gi 
(1923) A. L.R-(O)24.^ . . - 
(1) 9 B, 233; 5 Ind. Dec. (N. e.) 155. 
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directing him to deposit the deficient 
amount, 

Z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 27 oF 1923. 
f July 11, 1924. 
Present:—Mr. Justice Mukerjee and Mr. 
i Justice Dalal. 
Babu SANWAL DAS AND, oTHERS— 
DEFENDANTS—À PPELLANTS 
versus 
Saiyad ALI MAHDI AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Morigage—Sub-mortgage to member of Hindu joint 
_ family—Purchase by sub-mortgagee in execution of 

decree—Statement re existence of first mortgage— Suit 
^ for | redemption—-Acknowledgment—Other members, 
whether bound—Limitation Act (IX of 1908), s. 19. 

In the case of & mortgage executed in 1859, the 
mortgagees executed a sub-mortgage of their mort- 
gagee rights in 1900 in favour of two members of a 
Hindu joint family, S. and K. The sub-mortgage was 
a simple one. S.and K. got a decree for sale against 
their mortgagors and purchased the property in exocu- 
tion. In the list of properties to be sold signed by 
S. he described the property as subject to the mort- 
gage of 1859. In a suit for redemption of the mort- 
gage of 1850 against S. and other members of the 
family: 

Held, (1) that prima facie the suit wes barred ;- 
(p. 330, col. 2.| 

(2) that inasumch as in describing the property 
purchased by him S. mentioned that it was subject to 
the mortgage of 1859, this constituted a valid ac- 
knowledgmept and the suit was within time against 
him; [p. 331, col. 1.] 

(3) that as the purchase was made for the benefit 
ofthe entire family and in preparing the list S was 
acting on behalf of the family, the acknowledgment 
was binding on all the members of the family. [ibid] 


Second appeal froma decree of the Dis- 
trict Judge, Benares, dated the 18th 
September 1922, 

Dr. K..N. Katju, for the Appellants. 

Messrs. P. L. Banerji and Hyder Mahdi, 
for the Respondents. 


JUDGMENT.—This appeal raises two 
questions:—first, whether having regard to 
the fact that the appellants were made parties 
to the suit for redemption after thé expiry 
of sixty years from the date of the mort- 
gage, the suit against them was time-barred 
and secondly whether the statement of the 


property sought to be sold, dated the 21st, 


June, 1919, signed by Sanwal Das operated 
as an acknowledgment’ unders. 19 of the 
Limitation -Act, and saved the suit from 
being time-barred. 

The facts briefly are these:—There was 
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an ancient mortgage dated the 16th July 
1859 for Rs, 1,200. The suit to redeem the 
mortgage was brought on 29th January 
1918. The mortgagees or some of them 


“made a sub-mertgage of their mortgagee 


rights with respect to a 7 annas 84 pies 
share on 19th September 1900 in favour of 
two persons Sanwal Das and Kampta Pra- 
sad. The sub-mortgage was a simple one. 
Sanwal ‘Das and Kampta Prasad got a 
decree for sale against their mortgagors and , 
brought the property to sale and them- 
selves purchased on 20th March 1920. 
Kampta Prasad has since died.’ Sanwal 
Das, his brother Baldeo Das, Kampta Pra- 
sad's sons and other members of the family 
were impleaded in the suit for redemption 
by order dated the 23rd December 1920. 
These are the parties who are the appellants 
before this Court. Three of these con- 
tested the suit and pleaded limitation among 
other matters. In answer io this plea of 
limitation the plea of acknowledgment was, 
taken and it was further urged that the 
actual sale having taken place pending the: 
suit,the question of limitation does not arise. 

As we have stated, there are two points 
fordecision in the case. On the first point 
it appears to us that the auction purchase 
by the appellants can be referred only to 
the simplemortgage they obtained on 19th 
September 1900. Itis not the case that this 
auction purchase took place under a simple 
money decree and the rigbt to the property 
accrued to the appellants for the first time 
at the date of the sale. ‘They already had an 
interest in the property by the mortgage, 
simple though it was, dated the 19th Sep- 
tember 1900. Weare, therefore, of opinion 
that the Courts below were not right in 
holding that the suit was not barred against 
the appellants if there happened to be no 
acknowledgment. 

Coming to the second point we think that 
the Couris below were right in treating the 
statement of properties, Fard-i-Taliqa,. 
signed by Sanwal Das, as a sufficient ack- 
nowledgment of the liability of the appel- 
lants to be redeemed. The mortgage in suit, 
namely, the mortgage of 1859, uses a rather 
peculiar word which has become almost 
obsolete atthis date, namely, batul khayar 
in describing the nature of the mortgage. 
THe document was a mortgage by condi- 
tional sale. The word that is generally 
used to denote a mortgage by conditional 
sale in the vernacular is batul ufa or bai 
miadi. In the list of properties to be sold 
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signed by Sanwal Das hé described the 
property 7 annas 8} pies share in the village 
Deokali as baiul khayar. Clearly he men- 
tioned the very expression which had been 


used in the mortgage of 1859. We have,. 


therefore, not the least doubt in our minds 
that Sanwal Das in describing the property 
mentioned that the property was subject to 
the very mortgage of 1859. There is, there- 
fore, no vagueness about the acknowledg- 
“menit. 

The question now is whether Sanwal Das 
was authorised to make an acknowledgment 
on behalf of the family. We have already 


stated that dll the appellants, whowere large . 


in number, were impleaded as subsequent 
transferees on account ofthe auction pur- 
chase dated the 20th March 1920. The pur- 
chase was made by only two persons San- 
“wal Das and Kampta Prasad. It follows, 
as the lower Appellate Court finds, the family 
being a joint one, the purchase was made 
for the benefit of the entire family. Sanwal 
Das alone signed the list for himself and 
for- his: co-decree-holder and co-parcener, 
Kampta Prasad, Evidently he was acting 
‘on behalf of the family. Suchis the find- 
ing of the Court below. We hold, therefore, 
that there is a-valid acknowledgment of 
the mortgage on behalf of. the family by 
Sanwal Das. : 
‘The result is that the appeal fails and it 
is hereby dismissed with costs which. will. 
include Counhsel’s fees in this Court on the 
higher scale, a | 
TUN. H, ÅK. S.D. Appeal dismissed. 


-OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
.Sgcoup Orvin APPBAL No. 242 or 1923.. 

November 4, 1924. . 
. .Present:—Mr. Ashworth, A. J. C. 
: CHHOTEY LAL-PLAINTIFF—ÀPPELLANT 
. Versus 
. Pandit IQBAL NARAIN AND. OTHERS— ^ 
. DEFENDANTS— RESPONDENTS. 

Construction. of document—Sale of zemindari— 
Maintenance granted in perpetuity to vendor—Charge 
on property—Khewat, entry in,- value of. 

A zemindar sold his zemindari to the defendant 
and, after the sale was completed, the defendant 
executed a document in favour of his vendor whereby, 
in consideration .of.the sale having -been made to 
him, he agreed to pay to the vendor and his de- 
acendantsa certain sum as maintenance in perpetuity. 


CHHOTEY LAL V, IQBAL NARAIN, 
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The vendor sold the right of maintenance to the 
plaintiff who brought a suit to recover arrears of 
maintenance as nankar from the defendant. At the 
time when the agreement for maintenance was exc- 
cuted the allowance was entered in the khewot as 
nankar and was treated as an inferior and undci- 
proprietary right. In column 5 it was also descriked 
as being “mustasna az bat:” 

^ Held, (1) that the agreement did not create a charge 
on.the property sold and that no order could be made 
for the payment of the maintenance out of the pro- 
fits of the zemindari; [p. 332, col. 2.] 

“(2) that the value to be ascribed to the entry in 
the khewat was that of contemporanea ex positio and 
nothing higher and that the construction of the 
agreement itself being ‘clear the Courts could not be 
compelled to follow a contemporaneous but incorrect 
construction adopted in the khewat. [p. 332, cols. 1 & 2.] 

.Appeal against a judgment and decree 
of the Third Additional District Judge, Luck- 
‘now, dated the 19th April 1923. 


Mr. 8. M. Ahmad, for the Appellant. 
Mr. P. C. Gupta, for the Respondents. 


JUDGMENT.—This second appeal 
arises from a suit. brought by one Chhotey 
Lal, appellant, against the respondents 
Pandit Iqbal Narain etc. for the recovery 
of a sum of Rs. 20 alleged tobe due as 
nankar allowance at the rate of Rs. 48 per 
annum. The plaintif-appellant purchased 
this “allowance” at an auction sale froin 
certain: persons Bhaggu etc., who were the 
original zemindars of Mauza Luhramau. 
Bhaggu -etc., in 1864 sold their zemindari 
to one Sheo Nath, Ex. A—2, which is dated 
20th August 1864, and in which mention 
‘is made of the sale of the zemindari having 
previously been effected. After the sale 
was completed, Sheo Nath executed a docu- 
ment Ex. A—2 in favourof Bhaggu. The 
essential part of the document runsas fol- 
lows:—" Whereas Bhaggu etc., the zemindor 
of Mauza Luhramau, havesold their respective 
zemindari to me, the declarant, for Rs.e1,560, 
T, outof my own free-will and consent, hav- 
ing fixed Rs. 48 for the maintenance of the 

: aforenamed persons in perpetuity, during 
the continuance of theirline of descent, do 
hereby covenant and reduce to writing that 


-I shall, without any objection and pretext, 


continue to pay the annuity to the' afore- 
said persons Getailed below. The afore- 
said persons should remain prepared to 
"perform .village work.. The annuity shall 
“continue so long as issue begotten by or born 
of the aforenamed persons remains in exist- 
enee, and that when the children born of 
them cease to exist, I shall be at liberty not 
- to pay thesamé." This document was regis- 
tered and at the timeof registration a fur- 


be 
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ther eüdorsemerit signed. by Sheo Nath was -of contemporanea éx positio, ‘and "nothing. 
entered.. This is in favour of the three.. higher. I: am. unable to hold that tha 
,Obligors guaranteeing them’ Rs. 48 per- language, of Ex. A-2 can be “interpreted: 

,--;annum.Ífrom generation: to. generation in. to create a charge, and the Courts in these". 

- , consideration of their -having sold- their circumstances cannot be compelled :to 10l-* 

"village for Rs.1,500.  -- - . low a’ contemporaneous but incorrect con- ' 

The Court of first instance decreéd the - struction. If Ex. A-2 had been open .to' 
claim. It held that the allowance was a the possible construction that a charge was: 

"nankar" in the usual sense, i.e. an under- | intended, the entry in the khewat Gala 

proprietary tenure.” This meant that the“ have béen of great value in turning the - 

"'alowance wasa charge on - the zemindari. scale. As itis, it cannot be regarded as bind=: ` 

. A decree was given for the paymentof the -ing on the Court. No plea has been taken. 

game by certain date, and an order. was pass- in either of the lower Courts, or in this. 

ed that in default the property would be. Court that the agreement embodied in Ex,- 
sold. An appeal to the Additional District’ 'A-9 wag bad. for want of consideration... 

Judge of Lucknow was made by the defend- 1 do not, therefore; feel it necessary to .con- 

ants. It was held that Ex..A-2 wasnota charge . sider, this point, but, the fact that. the 

‘upon the zemindari, nor didit make the . sale of the zemindari had been completed, 

s profits of the zemindari, liable for the main- before this agreement or deed was execut-- 

. tenance, and that the sum claimed was ed, makes it less likely that. the purchaser; 
only payable out of the private purse of the would, having got the zemindari, go out of. 
purchaserof the zemindari. It was also point- his way to creato a char ge on it. There is 

.' edout that no claim had been made- by the. a Single- Judge's judgment of this Coürt,. 

“ plaintiff in the ‘plaint for. anything but a. Mirz za Muhammad Jafer Ali Khan v. Musat : 
eun decree. The'Munsifs order as to. far Husain (1), in which Mr. Kendall made - 
sale of the property in default of payment he remark: ‘“It is; indeed accepted, law | 
was set aside. .It was held, however, that ` that.eash nankar granted in lieu of. the sur- - 
.the allowance was transferable and pàyable render of zemindari - rights, is. an under- 
in: perpetuity. The result was that the proprietary.tenure." This, however was à 
decree of the First Court was varied but the cage where the payment had been made a 
decree for Rs. 20 was maintained. In this charge on property. It is only authority . 

: “appeal three points are taken. Tt is. urged '"forholding that à chargé on zemindari in * 
that the Munsif was entitled to give any ljeu of surrender is an under-proprietary ^ 
.relief that he thought fit even though not . tenure: 
claimed. Secondly, it. is urged that the We may now deal ‘with the third contention 
agreement Ex, A-2 should have been of the appellant. ' It is clear that, failing . 
held to create a charge dn the zemindari the allowance being acharge on the village, 
and lastly, it is-urged that even ifthe main-. no order can be made for the payment sof ' 
tenance was not a charge, the persons -for the maintenance out of the profitsof the 
the time. being in possession ofthe village zemindari. As to the first point, apart. - 
should have been held liable to pay the. from the fact that there was no request made : 
allowaece out of the income of the village. I- in the plaint- for recovery of the money by.. 
will deal with the second point first. -There sale of property, it would clearly not ..be fit-' 
is nothing in Ex, A-2, which suggests- ting, in a case ofa personal: claim, to makè 
-that it was the. ‘intention of Sheo Nath to an, order forthe sale of property ‘in default 

. create a charge on the. village, except’ the of payment of the same decree. For the above , 
statement’ that the allowance was to be an reasons. this appeal fails andi is dismissed . 
" allowance in - perpetuity. The appellant with. "costs. 
- places great reliance upon the fact that in. ES : : 
d the khewat of 1867, that i IS, three: years: after. Z. "a A NE E t So eai sn uenis. B 
Ex. A-2 was executéd,, the. allowance E iA SNC DES 
-was enteréd as “nankar” and treated as an. ` (140: & A. L. R. 446. i 
| imleriororander. proprietaryright, Incolumn .- < 
.5 it was, also described as being “mus- 
tasna,az bai,” which the -Munsif has .inter- 
“preted to mean excepted‘from the corpus >> : > 0. 7507 : ang 

Lof the property sold to the: purchaser, hes Pan heels, iix dud esie Rar € rec ce 

value ts to be imi to this kewat ls that Led Low : E: a. rs 


ue DB LIIS qi ASNT 


D 





a . RM "M OVES B de, utei re X - K P e - gat f + 
CIIM IM C M a tag as Drie Fs ILC EX Me. Ne ^ 


ee 


[BBL C. 1925] . © PYDA SATYARAJU v. GUNTUR COTTON, JUTE & PAPER MILLS CO, 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 62 or 1923. 
August 18, 1924. i 
Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice,and Mr. Justice 
" ; Srinivasa Iyengar, . f 
PYDA SATYARAJU-—APPELLAN 
< versus 
. Tag GUNTUR COTTON, JUTE 
AND PAPER MILLS Co., Lrp.— 
RESPONDENTS. 


T 


Companies Act (VII of. 1918), ss. 102, 108—Peti- 


tion for winding wp—Disputed debt, enforcing of— 
Abuse of process of Court—Practice-—Preliminary 
order—Appeal from final order, effect of. ma 
With respect.to all Courts, more especially Courts 
of Record, such as the Original Side of the High 
Court, the order of the Court is the order that comes 
to be embodied in the formal order drawn up and 


issued by the Court, and when the first order of the~ 


Court is in the nature of' a preliminary order, an 
appeal against the final order would be held to in- 
clude any principles decided for the purpose of. the 
preliminary order. |p. 334, col. 1.] . 

‘A petition for winding up of a Company which is 
put in by a creditor in order to obtain an unfair ad- 
vantage over other creditors at a time when the 
Company is not known to be insolvent or with a-view 
to bring pressure to bear upon the Company and 
enforce payment of a disputed debt amounts to an 
abuse of the process of the Court and should be dis- 
missed. (p. 334, cols. 1 & 2.] b i 
` In re-London and Paris Banking Corporation, 

` (1874) 19-Eq. 444 at p. 445; 23 W.R. 643 and Tulsidas 
Lalubhat v. The Bharatkhand Cotton Co., Ltd., 27 
Ind. Cas. 44; 39 B. 47; 16 Bom. L. R. 692, relied: on. 
Appeal : from: the judgment of 
Justice’. © Kumaraswami Bastri, .dated: 
the 26th April 1923, and passed in' the 


:-.*Exereise of the Ordinary Original Civil 


: Jurisdiction of the High Court; in O.P. 
No. 136 of 1922. e 
Messrs. T. R. Ramachandra Iyer and 4. 
Srinivasa Iyer, for the Appellant. 
Messrs. A. Krishnaswami Iyer and K: 
Kamaswara Rao, for the Respondents. 
JUDGMENT.— Respondents represent 


a Company called “The Guntur Cotton, Jute ` 


and Paper Mills Co., Ltd." "l'he'appellant 
Pyda Satyaraju is the wife of one of the 
Direetors who is also the Secretary of the 


Company. .She is stated to have a mort- - 


gage; dated 2nd January 1918 for Rs. 1,23,354 
upon the assets of the firm, Hs; 74,000 out 
of this sum having been paid towards 
: interest and principal, about Rs. 90,000 
remain to be paid, Three suits have been 
brought in.the Guntur Courts "which raise 


questions as to the validity of this mort- . 


gage and.nóne.of these suits have been 
finally settled. One is O. S. No.-42 of 1919 
on the file of: the Additional Subordinate” 
Court for accounts in which the appellant's 


Mr.. 


- heard thé petition. upon 
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husband was charged with misfeasance in 
his capacity as Company Director. We are 
informed thàt the appeal in this suil is 


: still pending. The other two are O. S. No. 


15 ‘of 1923 brought fora declaration that 
the debt is not binding on the Company and 
O. S. No. 21 of 1924, the ‘mortgagee’s suit 
for the enforcement of the terms of her ' 
mortgage. In a meeting of December the 
30th 1917, the share-holders passed a reso- 


lution terminating the office of Secretary 


held by the appellant's husband to take 


“effect from the 3lst March 1918. The mort- 


gage in favour of the appellant was exe- 
cuted on the 2nd January 1918 by the 
appellant’s husband. as Secretary of the 
Company, in favour of his own wife and 
by his brother-in-law. During the pendency 
of O. S. No. 42 of 1919, the Sub-Court 
appointed a Receiver. The appellant sent 
a notice to the Company on the 10th 


: January 1920 demanding the payment of 


the balance due on her mortgage with 
interest within one month. The Sub-Court 
refused to permit the Receiver to pay up 
the debt. Atameeting of the share-holdeis 
a resolution was passed on the 18th Novem- : 
ber 1922 refusing the winding up of the 
Company and declaring that the appellant 
was not a creditor of the Company. In 
these circumstances the appellant and two 
others applied on the Original Side of this 


‘Court’ for an order for winding up the said. 


Company.  Kumaraswámi Sastri, J., who 
t the Advocate 
General who appeared for the Company, 
admitting that there was a sum of Rs. 60,000 
belonging to the Company in Court, order- 
ed that'this sum should be paid to the 
appellant upon her furnishing security for 
its re-paymentif she might be ordered to 
do so in any proceedings in appeal or 
‘suit, and he adjourned the matter for 
some time in order to allow the appellant 
to produce a statement of accounts show- 
ing the exact amount due to her. Upon 
the adjourned. date the learned Judge 
Ordered the Company to pay into Court 
Rs, 65,000 the amount to stand to the credit 
of the appellant and to be paid over to 


‘her, in the event of her being successful 


in .the suit filed by the Company to declare 
her mortgage to be invalid, and the amount 
was. ordered to be invested meanwhile in 


"'wür-bonds: “Now the appéllant appeals on 


the ground that the learned Judge had 
no power to alter his first order because 
the money was not paid into her hands but 
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was allowed to'be deposited in Court. .The 
respondents have filed a memorandum of 
objections in which they maintain that 
the appellant's petition should have been 
summarily dismissed. 

I will deal with the memorandum of 
objections first. 

Mr. T. R. Ramachandra, Iyer has raised 
the preliminary point that it should have 
been in form an appeal against the origi- 
nal order of Mr. Justice Kumaraswami 
Sastri bearing date 29th January 1924, 
and no appeal having been filed against 
that order, it became final.and it was 
not open to the respondent to attack that 
“order or the grounds thereof by an appeal 
against the later order of the 26th of 


April, and also that in any case any appeal: 


from the'orderof the 29th January was 
out of time. With regard to this objection 
it seems to us sufficient to observe that 
with respect to all Courts, more especially 
Courts of Record such as the Original 
Side of the High Court, the order of 
Court is the order that comes to be em- 
bodied in the formal order drawn up and 
issued by the Court and that secondly, when 
the first order of Court is in the nature 
of a preliminary order, an appeal against 
the final order would undoubtedly be held 
to include any principles decided for the 
purpose of the preliminary order.. 

As regards the merits, the law is per- 
fectly clear, that petitions for winding up, 


which are put in, in order to obtain an' 


unfair advantage over other creditors, at 
a time when the Company is not known 
‘to be insolvent, amount to an abuse of 
the process of the Court and should. be 
dismissed: See Buckley on the Companies 
and Limited Partnerships Act, para. 4, page 
313. In Palmer's Company Precedents, para. 
2, Oh. 3, page 52, itis stated: "It is now 
well settled that a petition for winding up 


with a view to enforcing payment of a. 


i d debt is an abuseof the process 
ot tle Cavi and should be dismissed with 
costs. A winding up petition is not to 
be used as machinery to try a Common Law 
action.” In re London and Paris Banking 
Corporation (1), Jessel, M. R, observed: "I 
should be bound by authority (even if I 
entertained a different opinion, which I do 
not) to hold that if the debt is bona fide 
contested, and there is no evidence other 
than non-compliance with the statutory 


| (D (1874) 19 Eq, 444 at p. 448; 23 W. R. 643, 


` PYDA SANTARAJU V. GUNTUR COTTON, JUTE & PAPER MILLS CO. 


` Tulsidas 


` have been made. 
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notice to show that the Company is insol- 
vent, and the Company denies its insol- 
vency (as this Company does), I ought to 
dismiss this petition." Having further 
found that the petition in that case had not 
been presented bona fide, that is, not with 
the view of obtaining a winding up order, 
but with the object of extorting from the 
Company, a larger sum than they thought 
was fairly due, under pressure of a 
threat to present the winding up petition, 
he dismissed the petition with costs. In 
Lalubhai vw. The Bharatkhand 
Cotton Co., Ld. (2), two learned Judges of 
the Bombay High Court observed that if 
& party presenting a petition to wind up 
a Company had the object of bringing 


. pressure to bear upon the Company in order 


to make it pay cheaply and expeditiously 
a heavy debt which it desired to dispute 
in the Civil Courts, he commits one of the 
worst abuses to which the winding up 
sections of our Statute Law could be per- 
verted. The learned Judge who heard 
this petition on the Original Side stated 
that he could not hold that the claim was 
a fraudulent one or one made with an 
indirect motive to establish by a short cut 
an otherwise unsustainable claim. Without 
going so far as to say that the claim was 
a fraudulent one, we feel no doubt in say- 
ing that no order for -payment should 
The debt is disputed; 
suits are pending contesting the validity 
of the mortgage; the share-holders have ' 
passed a resolution denying the status of 
the appellant as a creditor. She is the 
wife of one of the Directors whose conduct 
has been condemned. The Company is not 


-admitted to be insolvent and there is no 


reason why the appellant, if the amount 
is due, should not get her remedy in the 
usual course by obtaining a decree in the 
suit instituted by her. It is urged on her 
behalf that the order was made by consent 
and, therefore, that the respondents are 
not in & position to object to it. In the 
order it is stated that the Advocate-General 
offered to bring the money into Court. We 
do not think that this implies that he was 
ready to submit the case of his client to 
any order that the Court might pass. If 
he did make any admission that would 


.enable the appellant to abuse the process 


of the Court, then we think that the 
learned Judge should not have acted upon 


(2) 27 Ind. Cas, 44; 39 B. 47; 10 Bom. L, R. 692, 
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it. The only order that can be made upon 
this appeal and the memorandum.of objec- 
tions 
order for payment of Rs. 65,000 into Court 
and to dismiss the petition for winding up, 
with costs to be paid to the respondent 
Company, both here and in the original 
Court. The memorandum of objections. is 
allowed with costs, The appeal is dis- 

missed with costs. : | 
MANG GC Appeal dismissed. 
ZK. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Rent APPEAL No. 8 or 1924. 
: November 18, 1924. 
, Present :—Mr. Asworth, A. J. C; 
MANI. RAM AND ANOTHER —DEFENDANTS 
APPELLANTS 
: ^ versus 
Syed WASI ALI—PLAINTIFF— 


x 


MANI RAM V. 


is to ‘cancel the learned Judges. 


WASI ALI. 335 


sub-s. 2 of s. 127. The defence consisted of 
the contention that of the lands in suit, six 
bighas, one biswa, were held by the defend- 
ants as occupancy. tenants, and that in res- 
pect of 10 bighas, 10 biswas, the plaintiff 
had no cause of action; as they had become 


‘the absolute and proprietary holding of 


RESPONDENT. iu 


Oudh Rent’ Act. (XXII of 1886), se. 108 (2), 127— 
Suit for ejectment for arrears of rent—Jurisdiction of 
Civil and Revenue Courts. . 7 

Jurisdiction under the Oudh Rent Act is deter- 
mined by the allegations contained in the plaint, and 
. to make a suit for arrears of rent and for ejectment 

cognizable under s. 127 read with s. 108 (2) of the Act, 
„it is sufficient for the plaintiff to allege that the de- 
- fendant is a mere trespasser, [p. 336, col. 1.] 


- Bhagwan Bakhsh Singh v. Shafig-uz-Zaman, 26 Ind.. 


` Cas. 709; 10. L J. 705, dissented from., a oy 

Rent appeal against the judgment and 
decree of the District Judge, l'yzabad, dated 
the 18th January 1924, confirming the decree 
of the Assistant Collector, First Class, Fyz- 
abad, dated the 2nd November-1923. 

Mr. L. S. Misra, for the Appellants. 

Mr. M. Wasim, for the Respondent. 


JUDGMENT.—This second rent ap- 


peal arises outof a suit brought by the plain-.. 


. tiff-respondent. against the defendants- 
appellants in the Court of a Sub-Divisional 
Officer of Fyzabad for arrears of rent and 
for ejectment of the tenant. The plaint shows 
that the plaintiff had elected under s. 127, 
Oudh Rent Act, to treat the defendant, al- 
though he was a.mere trespasser, as a 
tenant, and was claiming a specific amount 
of rent, in anticipation of the Court, under 
the same section, ‘determining that rent 
to be fair and equitable. The claim for 
fhe ejectment of the tenant is based on 


the defendants by twelve years’ adverse 
possession. The Court of first hearing 
failed to frame or decide any issue as to the 
alleged occupancy holding, beyond finding 
on an issue confined to the facts that the 
defendants had failed to: show that the Re- 
venue Court had declared them entitled to 
the 6 bighas, 1 biswa, as occupancy tenants 
although it was proved that the defendants 
had applied for correction of papers in res- 
pect of these 6 bighas, 1 biswa, on the 10th 
June 1911. Now, it is obvious, from the 
earlier part of the judgment of the Court 
that to prove their occupanoy rights in this 
area, the defendants had relied not on the 
proceedings taken in 1911 for the correction 
of papers but on a judgment delivered in 
1886 in a suit brought by one Kalka Prasad 
against Fida Husain for establishment (so 
it is stated) of occupancy rights. The Court 
has stated that the defendants relied on 
this judgment, at the beginning of its 
judgment, but has nowhere in the rest of 
its judgment referred to this piece of evi- 
dence. . I find that the file of this case was 
produced in evidence, and remained on the 
fle until after the judgment in appeal by 
the District Judge, when it was taken back 
by the defendants themselves. As regards 
the 10 bighas, 10 biswas, which the defend- 
ants claim to beheld by them as proprietors 
by reason of twelve years’ adverse posses. 
sion as Such, the Court refused to frame an 
issue on the ground that no authority had 
been shown ‘to it for- holding that a tres- 
passer could acquire ownership of land 


.adversely possessed by him for twelve years, 


Accordingly 
suit was decreed. 
An appeal was filed in the Court of 
District Judge of Fyzabad. The e 
ground taken was that the issues framed 


the plajntiff-respondeut’s 


. did not cover the pleadings on the record. 


The District Judge, although not,framing 
any issues, went into the evidence as re. 
gards the claim for occupancy rights and 
the claim for proprietary rights. He looked 
at the decree of the 8th June 1886, and 
found that it did nothelp the defendants 
as the decree did not. give the numbers of 
the plots in suit in that case, or, declare 


£ J36 LI LEE. MANI All v. WASI AL ~ l l [Bi 0, ‘or 


‘the defendants’ grandfather to be an occu- Act similar to's, 199 ‘of the. Agra Tenancy < 
paficy tenant, and conséquently, i in the ab- -Act, giving the Court an option to require 
sence of any other evidence, the defend. the plaintif to institute a suit in the Civil. 
ants’ . contention failed. "As regards the Court. I, therefore, hold that this suit was . 
claim for proprietary possession “of the 10 ‘cognizable by the Rent Courts. 
bighas, 10 biswas, the District Judge, after As to question (2), no evidence has been 
rejecting the appellants’ plea that theclaim shown to me to justify a finding of adverse 
to proprietary possession took the case out possession for niore than twelve years. In- . 
of the jurisdiction of a Rent Court, went on deed, the contention has not been pressed 
to decide that the defendants had not held : in this Court. I, therefore, decide’ against 
theland in adverse possession for twelve the appellants on this question. oe 
years. As to question (3), it is maintained by 
In this, second appeal, the questions that the Counsel for the appellants that the 
‘have to be decided are: (1) Have the Rent District Judge was wrong in holding that. 
Courts got jurisdiction in this case? .(2) the decree of the 8th’ June 1886, failed to. 
Had the plaintiff .no cause of action in res- support the appellants’ contention, He- 
pect of the 10 bighas, 10 biswas, by reason states that if the plaint and the file of those 
of the defendants having acquired proprie- proceedings are looked at, it will be- seen 
tary title by adverse possession for twelve that the decree refers to some of the plots 
years? and (3) Is there any evidence. to -at least in question. Whether this is. 80 or 
justify a finding that the defendants are  iiot,it is.impossible forme to determine, ` 
_ occupancy tenants of the 6 bighas, 1 biswa-? ‘as neither the decree, nor any part of the | 
.It may bè conceded that the issues fram- record in which the decree is ‘embodied, are 
ed by the original Court were not sufficient before this Court. All such papers were 
to decide the case but this is immaterial, taken back by the appellants from the 
in view of the fact that there is no com- recordafter the District Judge's decision. 
plaint that any evidence’ was excluded: by No application has- been made for-admitting 
reason of the issues being incomplete, and . this evidence again on the file, and the res- ` 
` by reason of the fact that the District pondent's Counsel ‘has had no opportunity 
| Judge, “in effect, decided the necessary~-to meet the contention that they would 
issues. It may also be conceded that the prove the defendants’ occupancy. rights ` in. 
Court: of first instance was wrong.in ‘its’ any of the. plots. Further, I would point. 
view that title cannot be acquired. by ad- out, thatit is not alleged in the grounds 
* yerse possession.  - of appeal that these papers prove the occu- 
As to tlie first .question, the plaintiff re-- pancy rights. What is stated in ground: 
lies upon a ruling ofthe Board of Revenue No. 3 is, that the lower Court was wrong in . 
reported: as Bhagwan ‘Bakhsh "Singh v. thinking that the defendants relied only 
Shafiq-ue- Zaman (1). This ruling refers. upon the decree dated 8th’ June. 1886, for 
to “another ruling ~of “the Board of establishing their ‘claim to occupancy 
‘Revenue, Nisar AH v. Meghi (2). In. rights. The case, therefore; that had to be 
these: rulings, the latter of which refers to met-in-this Court by the respondent was that 
- Oudh and the former.to Agra, it was held, there was other evidence om the.record of 
that a suit for arrears of rent under s. 197 this ease proving the occupancy . rights. 
read with. s. 108 (2), should not be enter- No such other evidence has been referred ^ 
tained where the defendants were bona fide to by the appellants' Counsel. I must, there- 
claimants to proptietary interest, or, where fore; take it that the District Judge was 
a, question of. adverse proprietary right right in holding that the. decree of 1886 
E "would "probably arise (at what stage in a failed. to prove occupancy rights in favour | 
.caseis not stated). Iam unable to follow of the appellants, and that: there isno other 
these- ‘rulings. Jurisdiction under the evidence to prove .süch rights. - f 
Oudh Rent Act is determined, by the alle- In the grounds of appeal the appellant 
gations “in the plaintiff, and ib is suff- has- also objected that the. Court of' first 
cient for the plaintiff to allege that the hearing should not have assessed. rent' in 
, defendant is mere trespasser to. make the - accordance with the prayer of the. respon- 
"guit copnizable under s. 127 read: withs.108 dents. `` This ground leaves it .doubtful 
(3). So far there is nothing in the-Oudh whether. the fact of. any. assessment or the 
. (1) 26 Ind. Cas. 709; 1 O. L. J. 707, - amount assessed. was questioned. If. the 
[o 3 Bel. Dec. No, 4 of 1913. = : latter was intended: the ground fails as ng 


E 


rast. 0. 1925) 


objeetion to the assessment was; taken in 
the lower Appellate Court. N othing, indeed, 
has been said on this matter by the learned 
. Counsel for the appellants, and so the point 
must be deemed not to have been pressed. 
For the above reasons this appeal is dis- 
missed with costs, < 
Z. K. . Appeal dismissed, 


LAHORE HIGH COURT. 
_Ssconp- Orvin Appeal No. 2585 or 1921. 
: i July 11, 1924. 
Pi esent: —Mr. Justicé ‘Martineau and 
' My, Justice Zafar Ali, l 
DAYA-— PLAINTIFF--APPELUANT 
Versus ` 
` BUDH’ RAM, DECEASED, REPRESENTED 
BY CHHAJ JU AND 'OTHERS—DEFENDANTS— 
RESPONDENTS. 
village shamilat—Partition—Hasab ràsad' khewat,’ 
meaning of." 
The term ‘khewat’ in the. „phrase ‘hasab rásad 
kh2wat', admits of two interpretations and may mean 
pobrea land or the land revenue assessed on that 


lan 
o Khan v. Ladiani, 18 Ind. Cas: 137; 69 P. R. 
1913;.57 P. L. R. 1913,86 P. W. R. 1913, followed. 
The actual meaning of the term in any particular 
ease depends üpon the circumstances of that case. 
Second appeal . from the. decree of. thë 


District Judge, at Karnal, dated the 25th: 


July 1921,.confirming that of the Sub-J udge, i 


“at Karnal, datêd the 27th May 1921. .. 

Mr. " Shamidár Chand, for the. Appellant; 
* JUDGMENT.—The proprietors of the 
.village Jai Singh Pura, Tahsil Kaithal, 
District ‘Karnal, ‘have long been divided 
into two factions ‘and litigating to havé a 


rule settled for the’partition of their shami- ' 


lat. The present was the third- suit of its. 
kind and each suit-.was brought by the 
game set of proprietors. In their’ first suit 
. they claimed partition on ancestral-sharés, 
but the Munsif held that possession’ was 
the’ measure of .right and not ancestral 
shares. That decision still stands. ‘In the 


second suit, which ' was instituted i in June.: 


1913, "they contended -that the Revenue 
Authorities had' effected the partition on 
the basis of the khewat of Mr. 
Séttlement “of 1856 and claimed that the 
‘partition should be made in accordance 
_ with ‘the khéwat of My.-Stow's recent Séttle- 
ment of “1909. ° They did: not succeed i in the- 


22 


. revenue assessment” 


. “land revenue assessment,” 


Larkin’s - 


DAYA v, “BubH RaM, (OO) Bt 
` Trial Court, or in ‘the Court of the’ Divi- 


sional ‘J. ndge, ` as both held that the parti- 
tion had been ae on the principle claimed 
by the plaintiffs! themselves, but on second 
appeal a Division Bench. of the Punjab 
Chief Court. gave the plaintiffs the decree - 
asked for, declaring that the partition should 


‘be made inaccordance with the khewat of 


the récent- Settlement. On receiving this 
decree the Revenue ‘Authorities interpreted 
the term "khewat" as equivalent to “land 
and proceeded to 
partition. the , shamilat in proportion to the 
revenue assessed on each proprietary hold- 
ing. . The. plaintifis then brought the 
present third suit to obtain a declaration 


“that the shamilat should be partitioned 


according to the areas of the khewat or pro- 
prietary "holdings. "The First Court, by 


. reference to Sahib Khan v. Ladiani (L), 


came: to the conclusion that khewat meant 
and ‘that in 
accordance with. the present “khewat” did 
not mean in proportion to the area of each 
holding, and dismissed the suit. The learn- 
ed District. Judge dismissed the appeal in 


- limine, agreeing with the First Court. The 


plaintiffs now appear ‘in’ this Court in 
second appeal, which’ has been heard ex 
par te; -> 

We are-of opinion that the term “khewat” 
as used in the present case has been mis- 
interpreted by the Revenue Authorities as 
wellas by the Court below. There can be 
no doubt:that the term khewat,in the 
phrase “hasab rasad khewat" admits of -two 
interpretations as explained i in Sahib Khan 
v. Ladiani (1), and may. mean “proprietary 
land”. or the land revenue assessed on that 
land. .But from the history: of the present 
litigation it is clear that it was used in this 
case in its literal sénse to mean proprietary 
land: The word khewat isa derivative of 
khet (field). Partition in proportion to land 
revenue was never setup as the rule of 
partition by either, party,and it is unfor- 
tunate that the Revenue Authorities proceed- 
ed to apply that rule. on.a misinterpretation 


.of the term khewat used in the judgment of 


the Punjab ‘Chief Court referred to above. 

. We accept the appeal éx parte and grant 
the plaintitf the decree asked for and order 
the ‘respondents to pay the plaintiff's costs 


throughout." 

. K.S. D. ; ‘Appeal accepted 
(1) 18 Ind. Cas. ls “69 P; R.1915; 57 P. L. R. 

1913; 86 P. W. R. 1918. 4 
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OUDH JUDICIAL COMMIS- - 
: SIONER'S COURT. 
SECOND CIVIL APPEAL No. 196 or 1923. 

"nu October 15, 1924. 
...., Present; —Mr. Dalal, J. O. _ 
Lala SHIV NARAYAN AND ANOTHER— 
-PLAINTIFFS—APPELLANTS - 


E versus 
Ò. I. P. RAILWAY COMPANY— 
^7 JDEFENDANT— RESPONDENT. 

Railways Act (IX of 1890), s. 72— Risk Note Form 
"B", goods consigned wünder— Suit for damages for 
loss’ of goods—Goods lost from wagon standing ^ at 
platform—Presumption—Burden -of. proof—Appeal, 


second—Finding based on no evidence, whether can be 


questioned. UM ; i d 
Where goods consigned to a Railway: Company for 

` carriage under Risk Note Form .“B" aro lost and the 
evidence shows that the loss must have occurred.at 
a time .when the waggon containing the goods was 
standing at the platform of a station, it must be 
held that the loss was due either to the- wilful neg- 
lect of: duty by the Company's servants or to theft 
by one of.them. There is always considerable diffi- 
culty,: almost ‘amounting to impossibility, for a con- 
. Signor to. prove wilful neglect or theft by the Company's 
' gervants and the evidence given by the Company's 
servants in such a cage must be viewed in favour of 
the consignor. [p. 339, col. 1.]. 4 e 
' Where there is an entire absence of evidence in 


'. ‘support of a finding, the finding is liable to be set 


aside in second appeal as^defective on a ground of 
law. [p.-338; col. 2.] S ` 


Second appeal against the decree of the 
First: Subordinate Judge, Bahraich, dated 
the 5th March 1923, preferred against 
that of: the. -Munsif, Bahraich, dated;the 
3ist March 1922. -~ .- 7 E UM 

‘Mr. Bisheshar Nath, for the Appellants. - 
“< Mr. G. M. Mukerji; for the Respondent... . 

` JUDGMENT.—This is the eve?» re- 
curring case of a claim for damages arising 
‘out. of a loss `of consignment booked under 


` Risk Note Form B.' A consignment of 4- 


bales of cloth was booked at Victoria Ter- 
minüson the G.I. P. Railway (that is of 
the: defendant) to Chilwaria Station on the 
B. N. W. Railway. The case for the plaint- 
iff was that he received only 3 bales oat of 
4’arid that the other bale was lost through 
the wilful neglect of the defendant Railway 
Company or theft by or the wilful neglect 
,of its sérvants. ` Under Risk Note: Form B 
"the plaintiff is ‘protected from such; lors. 
‘The question, therefore, is whether the con- 
‘signment was lost by the wilful neglect of 
or. theft by the defendants’ servants. ‘The 


. First Court granted a decree to the plaintiff. 


but this decree was tet aside by the lower 
Appellate Court. In this second appeal it 
“was argued by the piaintifis’ learned Coun- 
sel (1) that the defendant Compeny ‘had 


` 


' biiy NARAYAN v. 4. t, P. RY. co. 


"way. 


[S51 ©. 1925). 


not proved that this undelivered bale had_ 
been lost by it, and (2) that on the evidence 
on the record the wilful neglect of or theft 
by its servants was proved. It was objected 


-on behalf of the respondent that theré was - 


a finding of fact of thelower Appellate - 


. Court that there was no wilful neglect or 


theft-by the defendants’ servants. There 
is such a finding but Ithink this Court is 


` entitled to inquire into the evidence on 


which the finding is based. Ifthere is an 
entire absence of evidence the finding will 
be liable to be set aside as defective on a 
ground-oflaw. The first point raised by 
the appellants’ learned Counsel loses its 
force because of para, 5 of the plaint where 
the plaintiff accepts a statement made to him ' 


“by the Traffic Manager of the B.' N. W.. 


Railway that the bale had been lost. while 
in custody of the defendant G. I. P. Rail- | 
When. such a position’ of loss is ac- 
cepted by the plaintiff, I eannót hold that. 
the defendant Company in spiteofthe plaint- : 
iff’s acceptance ‘of theallegation’ ofanother | 
Railway Company was called upon to prove - 
loss ofthe bale while in its custody. ^ |  . 
. I think the appeal should succeed on the 
second ground. The evidence as regards 
the loss consisted mainly of reports and evi- 
dence of Railway servants. ' The plaintiff ~ 
himself, in the nature‘of things, did not ac- 
company the consignment and could only | 
depend on statements of Railway servants 
as to what happened to this particular ‘bale. 
.It appears that’ this particular bale was 
put in a waggon at the Victoria Terminus 
,and'a'seal was fixed on that waggon. Alto- 
gether there were 70 bales including. this 
‘particular bale in the-waggor and when the 
waggon arrived at Nand Gaon Railway 
Station that ceal was found broken: “A ser- 
vant- known as the foreman, whose duty ‘it 
was to count the páckages, counted them 
and reported that there were 70, so it ‘is 
certain that no theft’ was committed on 
the running train between Victoria Ter: 
minus and Nand Gaon. The learned Judgé 
of the lower Court has referred to a pre- 
sumption of the. Station Master of Nand ' 
Gaon that the foreman miscounted the pack- . 
ages and that ieally cne was missing at^ 
Nand Gaon. This ideastruck thé Station | 
Master only when it was reported that this 
particular bale did not arrivé at Bara Banki 


-‘duiing transit. “The Station Master would 


be primarily respcnsible for theft commit- 
ted frcm the waggcn while it was standing 


at “bis platfcim end would raturally try to 


- [85 1. O. 1925), 


make out that the package was missed. or. 


lost while the train wasrünning. The Sta- 
tion Master's statement is not based on any 
information received by him or on any 
examination made by himself. The waggon 


was then sealed and the seal was found. 


intact at Bara Banki.. The conclusion is 


irresistible that this package was stolen ` 


at Nand Gaon Station during the time the 
waggon was at the platform and before a 


new seal was impressed. There must have. 


been wilful negligence of duty by the Com- 
pany's Officials to allow such a thing to 
happen. 'Theré is, always considerable 
difficulty almost amounting to impossi- 


bility for a consignor to--prove wilful neg- : 
lect or theft by the Company's servants and , 


the evidence afforded by the Company's ser- 
vants hasalways to be received in favour of 
the consignor. The evidence on the record 
proves that the package; which has been 
missing since, atrived at.Nand Gaon and 
that it must have been taken out there 
while the Company's servants were fussing 
about and preparing to put ‘on a new seal. 
I hold that this loss is due either to the wil- 
' ful neglect of duty by the Company's ser- 
. vants or totheft by one of them: In my 
opinion the learned Judge has viewed the 


evidence quite wrongly aud this Court is. 


entitled to interfere in second appeal. 

I set aside the decree: of the lower Appel- 
late Court.and restore the decree of the First 
Court with costs of all the Courts. : 

Z.K. ote ^ Decree set aside. 


‘ 


MADRAS HIGH COURT. 
. Seconp Orvin ArPEAL No. 391 or 1922. 

u September 9, 1924. - 
Present:—Mr, Justice Madhavan Nair. 
JARA POOJARI—DEFENDANT—APPELLANT 

i . versus | 
SOMAKKA (DIED) AND. ANOTHER —PLAINTIFF 
, AND HIS LEGAL REPRESENTATIVE 
f Uo. —RESPONDENTS. : : 
Landlord and tenant—Agricultural lease—N otice to 
' quit —Reasonable period —Custom. (I 


Neither the provisions'of the Transfer of Property 


Act nor the principles of English Law in regard to 
“a notice to quit are strictly applicable to agricultural 
leases in India. [p. 339,-col. 2.] MEE 

All that is required in the case of such leases is a 
reasonable notice which is a question of fact to be 
decided in each case according to the- particular cir- 
cumstances and the local custom as to reaping crops 


jARA PÓGJARI 9. SOMARKA. 


` the knowledge of its contents. 


339 
and letting land The exact synchronising of the 
date -fixed in -the notice with the termination of the 
eriod of the lease is not necessary in every case. 
p. 340, ol. 1.] 4 

Gangadharan - Pattar v. Patinhare | Kovilakath 
Thazhathe Thavazhi Manavikraman, 42 Ind. Cas. 268; 
33 M. L. J. 512; 6 L. W. 491, Jugut Chunder Roy v. 
Rup Chand Chango, 9 0.48; 11 C. L. R. 143; 5 Shome 
L. R. 88; 4 Ind. Dec. (x. $.) 684 and Maung PoO v. 
Muniandy Sarvai, 42 Ind. Cas. 375, relied on. 

Second appeal against the decree of the 
District Court, South Kanara, in Appeal 
Suit No. 28 of 1921, preferred against 
that of the Court of the District Munsif, 
Mangalore, in Original Suit No. 179 of 1919. 

Mr. K. Srinivasa Rao, for the Appel- 
lants, ` 

Mr. V..Narayana Iyer, for the Respond- 
ents. , - 


JUDGMENT.—The defendant-appel- 
lant admittedly held the plaint property as 
a tenant for a year ending with 31st March 
1916 undera chalgeni chit dated 30th May 
1915 executed by him in favour of one 
Ugga Ohetty the predecessor-in-interest of 
the first respondent. He held over and the 
first respondent sent him a registered notice 
dated 27th November 1917 (Ex. B) re- 

‘quiring him to quit by the following Vishu- 
sankaramana (12th April 1918). The lower 
Court found that the appellant wrongfully 
refused to receive it and it fixed him with 

Argument 

was-advanced on behalf of the appellant 
that the notice was invalid as it required 
surrender only on 12th April 1918 instead 
of 31st March 1918. The learned District 
Judge overruled it on the main ground 
that Vishusankramana is the customary day 
for termination of agricultural leases in 
South Kanara. F 

The only point taken before me in second 
appeal is that relating to the invalidity of 

“the notice. The lease is an agripultural 

lease and hence the provisions of the Trans- 
fer of Property Act do not strictly apply; 
but the analogy of the said provisions and 
the principles of English Law are relied 
upon by the appellant. . There is no doubt 
that under the English Law the notice 
must be to quit at the end of the year. As 
observed in Doe d. Spicer v. Lea (1): "Tf it 
(notice) might be given to quit 12 days 
afterwards, it might as well be at any 
time.” The question for decision is to 
what extent is this principle applicable to 
agricultural leases of the kind under con- 
' sideration. 


(1) (1809) 11 Hast 312; 103 B, R, 1024; 


~840. 

‘Tt seems’ Sto me that the question, is ‘amply 
covered, by’ authority which is binding, on 
mé. In Gangadharan Pattar v. Patinhare 
Kovilakath Thazhathe Thavazhi Manavik- 
raman (2); this Court held that in the case of 
verumpatam leasés in Malabar all that was 
required was reasonable notice which was à 
question. of fact. to be decided ‘imeach case 
according to the particular circumstances 
and the local custom as to reaping crops and 
lettifig land: "Phe Court expressly^ decided 


that thé exaet synchronising of the date. 


fixed in.the notice with the termination: of 
‘the period of the lease was not necessary in 
' every case, See also Jugut Chunder Roy v. 


Rup Chand Chango (8) and Maung Po O v. 


Muniandy -Servar (4). The decision: in 


` Krishna Shetty v. Gilbert Pinto (5) on which- 
reliance was placed by the learned Vakil for: 
the appellant does not lay down anything 


to the contrary; all that.it decided wás that 


“the. provisions of the Transfer of, Propérty: ` 


Act and: the rules of English” Law . are 
binding as rules of "equity, justice. and 
good conscience, when. dealing’ with agri- 


cultural leases in the absence. of. any special., 


reason for not applying-them. The dictum 
at page 660 that; the Legislature. wisely Te- 
. frained from making. ‘these séctions | appli- 


cable proprio vigore. to agricultural leases . 


` for fear of „unnecessarily interfering ` with 
settled usages which it, is. undesirable to 
distürb shows that the existence’ of - “usages 

and custom would be.-a ‘special reason. for 


‘not applying the provisions of the Act. and - 


the rules of. English. Law, to, agricultural 
léases.: . 

Ti the present case ils notice is sought 
to be upheld on the ground that it i$ reàson- 
able and is: in. accord, with: ‘the custom 
‘of the country. "As observed if the nume 
-ous decisions already.adverted to this is a 
question..of fact., The. lower “Appellate 


Court has recor rded an unequivocal finding ' 


to the effect. that - Vishusankaramana. day 
is the ' ‘customary day . for, terminating. the 
agricultural leases: in, this 'eountiy." This 
finding is conclusive ‘and. binding on “me 
and mo exception. ‘has. been taken ..to it. 
Under es circumstances I hold that the 


KEN 42 Ind. Cas. 268; 33 M. L. i 512; 6 L. Ww. 491. 
(3) 9 ©. 48; 11 C. L..R. Mà Shome vie R. 88; $ 


(4) 42 Ind. Gas, ME oka? 
(8) 50 Tnd, Oas, 898; 42 M, 854; 30M. L. J. 361.9 


EU RAM smaji v, INAYA, 


rae d t d. dep 


appellant ilius d fails. The second: appeal i is, , 
therefore dismissed... 
- Mr. V. Narayana. Iyer ws argued the 


case-at my request as amicus.curic has . 


helped the Court considerably by his care- : 


ds and-detailed pesi : 
WENG, Na dismissed, 
‘ 3 K: < P oh ts . 


A “LAHORE HIGH COURT: M 

„BECOND: CIVIL APPEAL No. 466 oF 1923... 
January.31, 1924. 

Present —Mr. Justice Abdul. Raoof. and 


Mr..Justice.Martineau:.. . -- a 


a HARI RAM SHAH PramtEe— i 
mM cus +: APPELLANT . ` wau 
; |o versus 
-CINAY AT DarsNDANT RESPONDENT. - ; 
:Iuterest- -Suit on. bond— Liability Jor. interest 
proved Stipulation ai; ‘to compound inter esi-— Bierden, . 
of proof. ' $: 
When the EO eu of. à bond sued. on isad- 
mitted “and , it .is . found that the- defendant 


. agreed to „pay interest as entered in thé bond, the. 


burden rests on him to prove that he- did not agrée 
to, thé stipulation. contdined i in "the bond: for- ‘the pay- 
meni ‘of compound interest. . 


Second appeal from. the decree of the 
District Judge; Shahpur at Sargodha,dated 
the 15th November 1922, affirming’ that: of 
the Subordinate Judge, “Second; Glass, 
Sargodhá, dated the 12th April 1922. . 

Mr. M, L. Puri, for the Appellant. | 

E Feroze Khan- Nun, for the Respond- 


M UDGMENT.—The plaintiff has sued 
to recover the money due on a bond, and has .. 
been given a decree for Rs. 1,187, including, 
simple* 4nterestüt thé rate of $4: percent. per 
mensem. "The only question in this second - . 
appeal is whether‘he is entitled to com- | 
pound interest, which. the. lower Courts 
have :disallowed;. finding. -that hé .has' mot - 
proved that the defendant agreed to the 
stipulation contained. in the. pond that c coins. 
pound interest would be paid.: 

The defendant admitted . having PEN 
the ‘bond, and with regard to interest he |. 
pleaded,. not merely that he had not agreed 
to-pay. compound interest, but that he had 
not agreed to pay any. interest:at all.. Con- 
sequently. the issue’ franiéd was: what- Tate — 
of interest was agreed upon and was pay- 
able, so that the, plaintiff's witnesses weré 
not asked specifically about the: agreement 
to pay compound interest but-only whether 


| ' ALLAHABAD HIGH: COURT. 
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. the defendant had agreed to pay interest. 
“When the execution of the bond is admit- 
.ted and it has been found that the defend- ` 
ant agreed to pay interest as entered in 
;the bond, we think that the-burden. rested ' 
..on-him to prove. that he .did not’ agree to 
the. stipulation contained in. ‘the bond ‘for 
athe payment of compound interest. He has 
given no evidence .on this point, ‘and’ we 
shold, therefore,- that the plaintiff i is entitled 
ito compound 'inferest on the amount of 
the .consideraiion which the "defendant has | 
- been found to have ` feéelved, “namely, 
. R8..451.., The compound. interest upon that 
. amount Comes to Rs. 1,518, so. that with ` 
' the -addition . of the principal the Plaintiff 
is.entitled to Rs. 1,964 in all. 

. We accept the àppeal nd alter’ the 
„decree: to one for Rs. 1,964. As the interest is 
-very heavy we diréct that the parties shall 
-bear:their own costs, in “all the’ Courts. `, 

--K. 8. D. E s aed 


,Orvir, REVISION. No. 57 or 1924. 
sh 3 July 21, 1924. S d 
Présent: -—Mr. " ustice Mukerjrand ; 
Mr.. Justice Dalal. 
Fun KACHAURI .MAL-KALYAN MAL 
| —DErENDANT— APPLICANT - 


ae 


. Versus ^ . 
Pie. WALI MUHAMMAD- ABDUL - 


E E ÖPPOSITE PARTY. 
` Civil: Procedure Code (Act V of 1908), s. 104, ‘Sch. IT 


2 Arbitration Act (IX of 1899), reference under-—Order 


"staying suit Appeal, ‘whether competent. 
: Unless the .provisions ,of the Arbitration Act, 
.. 1899, are contrary to. any, of te proyisions of the : 
Second Schedule to the O. P. that Schedule must 
apply to a reference ‘made , udis tlie Act, and con- 
sequently any-order - passed in ` such proceedings is 
„opan to appeal under s. 104 of the Code. | 


Í Masini th Das-Nagar Mal v. Gajánand-Shyam Lal, 
“61 Ind. Cas. 269; „19 = L.:J. 132; 43 A. 348, “fol- 


‘lowed. 
- Revision- “from. an order of -the District 


:Judge, D'üwnpore; Red the 28th November . 

1923. < 
Mr. iN. P. vm for the Applicant, ` 
Dr. K.N. 'Katju, for the Opposite Party. 


" UDGMENT.—This 
tion, in revision asking. this Court to set 
‘aside an order passed , by the , learned Dis- : 
triet. J udge, Cawnpore, on; appeal | 


KAOHAURÉ MAL-KALYAN MAL Ww WALI MUHAMMAD-ABDUL LATIF. 


is an applica-_ | 
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It appears that the parties to this appli- 
‘cation are members of a sugar committee, 
"Under the rulesframed by the committee 
40 which the parties have committed them- 
selves all’ disputes arising among them 
Should be referred to arbitration. A dis- 
pute arose and it was referred to arbitra- 
‘tion. -Ignoring this reference the plaintiff 
"brought a suit in the Court óf the Subordi- 
'nate Judge of Cawnpore. The defendant 
'applied unders. 19 ofthe Arbitration Act 
“(Act IX ‘of 1899) for a stay of the suit pend- 
ing the makingof the award. The Court 
of first instance ordered a stay. The plaint- 
iffappealed and the learned District Judge 
“has set aside the order. It is contended De- 
` fore this.Court by the defendant that the 
District Judge had: no jurisdiction to enter- 
“tain an ' appeal and - that his order should 
be. set aside. 

The Arbitration Act of 1899 does not 
provide for an appeal. It is a very short 
Act and bys. 20 provision for framing rules 
has been made. Jt is common ground 
that this High Court has as yet made no 
` rules on the points referred to in that sec- 
tion. Among other matters a rule was to 
be provided for “the stay of any suit or 
proceeding in contravention-or submission 
to ar bitration." 


| In ‘this -Court the opposite party contends 
that an appeal lay under s. 104 of the C. P. C. 
The question is whether the provision as to 
arbitration as laid down in the C. P. C. and 
Sch. Il of the Code has any application to pro- 
. ceedings underthe Arbitration Act of 1899. 
There-is a case decided by a Division Bench 
of this Court, namely, Nainsukh Das-Nag gar 
Mal v. 'Gajanand- Shyam Lal (1) in which it 
was'held- that-in the absence’ of any rules 
framed under-s. 20 in the Act of-3899, the 
provisions of the C. P. C. should be applied. 
. The ground given is that something had to 
be. done and the application of the Cc. P. C, 
was not inconsistent with the provisions of 
the Arbitration Act. We have every reason 
.forfollowing this precedent. We are pre- 
` pared to follow this precedent on even 
larger grounds. Section, 89 of the C. P. C. 
. says (omitting the first few words) "all re- 
ferences to arbitration, whether by an order 
jn.a suit or. otherwise, and all proceedings 
` thereunder, shall be governed by the pro- 
visions contained in the Second Schedule.” 
An exception is made in the following 
terms “save in so far as is otherwise pro- 
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vided bythe Indian Arbitration Act, 1899, 
or by any other law for the time being in 
force.” 

This would mean that unless the provi- 
sions of the Indian Arbitration Act, 1899 
“are contrary to any of the provisions of the 

- Second Schedule that Schedule must apply 
to a reference made under the Arbitration 
Act of 1899. if that be the case it would 
follow that the provisions-of s. 104 of the 

JO. P.O. will apply, because the Sch. II is 
governed by that section. There can be no 

. force in a contention that, while the Second 
Schedule may be applied the main provi- 
sions of the Code by which orders passed 

. undertheSecond Schedule are made appeal- 
able should not apply. We hold that the 

appeal to the District Judge was compe- 
tent. £5 2 

We dismiss the application in revision 
with costs which will include Counsel's fees 
in this Court on the higher scale. 


K. g. D. 
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MADRAS HIGH COURT. 
APPEALS AGAINST ORDERS Nos. 91 To 94 
oF 1923. 
August 8, 1924. 
Present:—Mr. Justice Wallace and 
. Mr, Justice Madhavan Nair. . 
GANAPATHI PILLAI—RESPONDENT 
No, 2—APPELLANT 
X versus X, : 
MALAIPERUMAL CHETTIAR AND 
QTHERS— PETITIONERS— RESPONDENTS. 
Civil Procedure Code*(Act V of 1908), O. XXI, r. 90— 
Court sale, setting side of—Low price—Onus of proof. 
On an application to set aside a Court snle under 
O. XXI, r. 90,0. P. O., it is necessafy to prove that 
. there was material irregularity or fraud in publishing 
or conducting the sale and that the irregularity or 
fraud so proved caused substantial injury to the parties 
“who seek to set aside the sale, the onus of proof being 
on the person seeking to set aside the gale. The mere 


fact that the price fetched under the sale is low is by ° 


itselfno ground toset aside the sale unless there has 
been irregularity or fraud by reason of which the price 
fetched was low. 


Appeals against the orders of the Court 
of the Subordinate Judge, Negapatam, 
dated the 19th February 1923, in Execution 
Applications Nos. 566, 649, 659 and 634 of 
1922 respectively in Execution Petition 
No. 254 of 1921 in Original Suit No, 231 of 
1914, i: ; 7 7 


GANAPATHI PILLAI V. MALAIPERUMAL CHETTIAR, 


Application dismissed. 


- before making their bids. 


vy 


Mr. M. Patanjali Sastri, for the Appel- 
lant. 


Mr. C.S. Venkatachariar, for the Re-^ 


spondents. e 
JUDGMENT.—These are appeals 
against the order of the lower Court setting 
aside a Court sale in execution. The lower 
Court in its order points out several things 
in connection with the sale which it calls 
suspicious, and cóncludes that the property 
has been sold for an unconscionably Iow 
price, and on those two grounds it has set 
aside the sale. Now, obviously this order 


does notin any way comply with the re- . 


quirements of O. XXI, r. 90, Sch. 1, O. P. ©., 
under which the first thing to be proved is 
that there was a material irregularity or 
fraud in püblishing or conducting the sale, 
and next that the irregularity or fraud so 
proved caused substantial injury.to the par- 
ties who seek to set aside the sale. We are 
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unable to find any.irregularity or fraud and, 


certainly the lower Court does not record 
that it found any.  - 2 = 
The learned Subordinate Judge mentions 
two points: first, that at thetime of the sale, 
as there were no bidders, the decree-holder 
got the upset price reduced from Rs, 11,000 
to Rs. 2,500 on an affidavit by his Karyas- 
than, which the learned Judge calls sus- 
picious. Why the affidavit by,the Karyas- 
than should be suspicious, we do not know. 
The second point is that when the bidding 
was resuined, the Karyasthan bid for Rs. 70 


more than the upset price of Rs: 2,500 and , 


the learned Judge thought that he added 
Rs. 70 to the upset price because his con- 
science was pricking him. This seems to us 
rather a pointless remark. The learned 
Judge mentions another circumstance, that 
his predecessor was concluding sales in 
open Court while that was not his own prac- 
tice, and, as this was the first sale conduct- 
ed in that Court after he took charge, he 
thinks some bidders may have been waiting 
until the sale was concluded in open Court 
There -is abso- 
lutely no evidence to justify any such as- 


sumption ; nor, even if there was ary, would , 


that circumstance amount to an irregularity 
or fraud in the conduct of the sale. 

The learned Judge’s conclusion that the 
price was unconscionably low is based, so 
far as appears from his order, on nothing 
more than a valuation by an Amin some five 
years earlier in March 1917, which valuation 
was attested by the auction-purchaser. He 
considers thatthig attestation meant that-the 


A 
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auction-purchaser gave his "sanction" to 


the estimate, Itseems to us an inference 
wholly unjustified. The attestation was pre- 
. sumably in token of the Amin having come 
and made his estimate. The whole founda- 
tion of the suspicion which the Subordi- 
nate Judge entertains regarding the affidavit 
by the auction-purchaser, therefore, falls to 
the ground. The.order seems to us wholly 
indefensible on the grounds urged by the 
lower Court.  . . 
We havebeen asked to uphold it on grounds 
other than those stated in the learned 
Subordinate Judge's order. Itis urged that 


the decree-holder got the'upset price reduc- 


ed by deceiving the Court, viz., by suppress- 


ing the material fact that the upset price 


was previously as high as" Rs. 11,000, but 
this argument fails sincè the Court itself, 
had it been-deceived, would certainly have 
stated so and made that a ground for 
action. Nowhere does it hint that it had 
been deceived. The decree-holder’s petition 
: to reduce the uspset price mentioned the 
fact of there being an upset price and -we 
cannot believe that the Court did not call 


for and consider that figure before passing. 


its order. It was obviously not deceived 
and, therefore, could not say that it was 
deceived.’  . : 

It is next urged that the sale was held in 


secret and that all sales formerly used to . 


be in open Court. We have already set 
out what the learned Subordinate Judge 


-has said on this matterand it does not go` 


. anything like so far‘as to say thatall the 
previous sales were being conducted in 
open Court, although the. ‘practice was to 
concludethe sale in open Court. Hence 
there was no room for the bidders to be 
ignorant of where the sale was being held. 
The statement'of some of the petitioners in 
the lower Court, who are other decree- 
holders, that they were in open Court wait- 
ing forthe sale and did not know that it 
was going on cannot be believed. There is 

"nota serap of.evidence to support this 
‘statement and itseems to.us wholly dis- 
ingenuous. It.is surely significant that these 
persons' were present at the time of the 
sale and yet made no bid even when the up- 
-set price was reduced to Rs. 2,500... 

It is further alleged that the prior Judge 

‘had previously, refused to reduce the upset 

‘price to Rs. 8,000. ` There is againno evi- 
dence for this nor any evidence that it was 


not brought to the knowledge of the Judge.. 
the décree-holders were in :open Court. 
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“naté Judge and confirm the sale, 
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as they say, there is no reason why they 
Should not have brought thisto the know- 
ledge of the Judge. There is no proof 
of the supression of any material fact 


. which deceived the Judge into passing his 


order. 

It is next alleged that the purchase was 
benami for the decree-holder, he not having 
got the permission of the Court. Again 
there is nothing whatever tó support this 
statement. It is a point taken in the judg- 
ment-debtors petition and, if there was 
anything in it, surely the lower Court would 
hawe mentioned it. 

‘Itis finally urged that the price fetched 
is far too low. This by itselfis no ground 
for setting aside the sale, unless there has 
been an irregularity or fraud by reason of 
which the price fetched was low. Such an 
irregularity must first be proved, and the 
authorities quoted by the respondent [Saadat- 
mand Khan v. Phul Kuar (1), Sheorution 
Singh v. Net |Lall Sahu (2) and Nibaran 
Chandra Chowdhry v. Chiranjib Prasad 


` Bose (3)] are no authorities for the contrary. 
.We have already said that we find no irre- 


gularity or fraud. It was surely easy for 
the petitioners to have adduced evidence 
that the price waslow if what they say is 
true. The judgment-debtors in fact assert- 
ed in their petition that several prominent 
persons and mirasdars were prepared to bid 
at thesale for more than Rs. 11,000 and 
that “they are even now prepared to do so;” 
but not a single one of these persons has 
conie forward to substantiate the statement. 
The onus of proof clearly lay on the peti- 
tioners who were seeking to set aside the 
sale, | 

It is urged here that the learned Subordi- 
nate Judge did not take any evideifce. It 
is not.urged that he shut out the evidence 


-which the petitioners had ready. Weare, 


therefore, not .:prepared to allow evidence to 
be taken now at this late stage. 

We must reverse the order of the Subordi- 
The ap- 
pellant will gét his costs from the respon- 
dents in each petition here and below. 

VON. V. Appeal allowed, 


Z. K. 
(1)20 A. 412; 2 O. W. N. 550; Oy A. 146; 7 Sar. P. C, 


"J. 380; 9 Ind. Dec. (N. s.) 634 (P. 
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,OUDH JUDICIAL COMMIS- P 
S “SIONER'S COURT. É 
: E v. Ori "APPEAL No. 194 oF ud 
E: “October 15, 1924. 
uz ~ Present: :—Mr. Dalal, J. €. 
yd WARIS ALI-—PrAINTIEE— 
AAN 






em ABBAS ALI -DerENDANI— 


- - RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI, v. 17 
-——Amendment of plaint—Encr oachment—Suit for 
Anjunction— Possession, prayer for, additicn of. 

: Plaintiff, who was the zemindar, sued the defend- 
"ent, a cultivator, for a perpetual injunction restrain- 
ing him from using a,certain piece of land over 
‘which he had encroached, After the issues were 
framed, but before the trial of the suit, the plaintiff 
‘applied for amendment of the plaint ‘by’ adding a 
‘prayer for possession of the portion encroached upon, 
‘but the application ` was rejected on the ground that 
‘the addition ‘of the prayer for possession would 
‘change the nature of the suit: 

Held, that the real question in controversy between 
.the parties’ was whether the plaintiff had lost his 
"possession in such a way that he could not oust the 
defendant and that this was & fit case in which the 


' ' application for amendment should be allowed as the 


„amendment would not affect the grounds-of the claim. 
“[p. 344, col. 2.] ° 


Second ` ‘appeal ‘against ‘a decree of the 


“Subordinate Judge, Sultanpur, dated the - 


12th March 1923, preferred against that of 
‘the Additional Munsif, Sultanpur, dated 
‘the 16th October 1922. 
` Mr. Hydar “Husain, for the Appellant. 
' Mx. S. M. Ahmad, for the Respondent. 
JUDGMENT. Tt was unfortunate that 
the Trial Court should have rejected the 
plaintiff's application for the addition .of a 
' relief in the alternative for possession of the 
land. Thisis the usual case where a culti- 
-vator has grabbed- the zemindar’s land. The 
plaintiff .zemindar sued for a perpetual in- 
junction probably on the misunderstanding 
"that the slight userof the land by the de- 
fendant did not amount to possession and 
an injunetion would be sufficient to deprive 


"the defendant of such arightof user. After 


the issues. were framed and before the evi- 


RS "dence was led he'applied to the Trial Court ` 


‘on 6th October 1922-for amendment of 
“the” plait; The only amendment he desired 
was to ‘add a’ prayerfor possession and, of 
course; to pay the additional Court-fee, ifi any 
necessary. He.madeno prayer to change 
‘the actual pleadings which formed the 
ground work for his claim. The learned 
Judge of the Trial Court gave three reasons 
for rejecting the application (1) that the 
omission atthe commencement to seek re- 
, lief for possession in the alternative was. 


“WARIS ALI v. ABBAS ALI, 


'an injunction. 


"hearing after the framing of the. 
“was the first opportunity he had of filing an 


"diser etion to the Court. ' 
'any stage of the proceeding, allow 'either 


tween the parties. 
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deliberate, (2) thatthis addition of a new 
prayer in the ‘alternative wil changé the 


mature of the suit and (3) that there had 
‘been delay in making the applieation. I 
can discover no. evidence on which can be 


founded the charge of deliberate omission. 
Itappears.to me that the plaintiff was 
wrongly advised because he gained nothing 


.by suing for perpetual injunction instead 


of for possession. Possibly lie or his advis- 


‘er thought that thisslight user for tying 


eattle, feeding them and erecting a house 
for himself by the cultivator amounted only 
to a nuisance which canbe prevented by 
It. is not clearto me how 
the nature of the suit would be- changed by 
an alternative prayer for possession when 


‘the basis for the claim, one original and 


the other in the. alternative, remained the 


‘same and no prayer was added for the altera- 
tion of any one ‘of the plaint paragraphs. 


‘Delay’ is a relative term and must 


. be considered in connection with the facts 


of: every particular case. In the present, 


‘case, 6th October was the date fixed for hear- 


ing immediately after issues and it must 
have been on the date when issues were fram- 
ed that the plaintiff must have become fully 


‘aware of the claim put forward by the de- 
"fendant. 


He then understood that a prayer 
for possession was necessary. The date of 
issues 


application for amendment. It was open 
to the Trial Court to mulet the plaintiff in ` 


‘cost of the witnesses who had been sum- 


moned for the 6th of October. The hearing 
could have been postponed to give the defend- 
ant an opportunity of meeting the fresh 
prayer of the plaintiff, The provisions of O. 
VI, r. 17 relating to amendment give a large 
The Court may, dt 


party to alter or amend his pleadings in such 
manner and on such terms as may be just 
and all such amendments shall be made as: 
may be necessary for the purpose of ~deter-. 
mining the real questions in controversy be- | 
It is apparent that here 
the real question in controversy betwéen the 
parties is whether the plaintiff had lost his 
possession in such a way that he could not 
oust the trespasser.’ The manner of the 
amendment would be just here because only 
an: alternative relief was sought and, the 
grounds for the claim were nótchanged. The ' 
plaintiff still maintains his char: acter as 


‘zemindar, his title to the lanqas such gemin- 
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dar and his claim. to take possession on 
the ground that he had been in such posses- 
sion within the period of limitation. “As 
observed by me above, the terms could have 
been fixed by the Trial Court by an order as 
to costs soas to make those terms just: ~- 

In a ease. where it could be held with con- 
fidence that a suit for possession -could 
more conveniently be made subject-matter 
‘ofa fresh action this Court in second-appeal 
would not consider it just to grant an.amend- 
ment, In the present case, however, if the 
plaintiff is relegated to a fresh suit the 
"question of ‘bar under i s. 11 may easily arise, 
and any opinion given by this Court in -the 
present proceedings would not in any way 
bind the Court:which would take cognizance 
of a fresh suit. 

This was a case where the ap plication for 
amendment of'6th October 1922 ought to 
have been accepted and I have given reasons 
why I desire to interfere at this late stage 
of the proceedings. Justice will be done 
if costs are allowed to the defendant to make 
up for the initial mistake of the plaintiff. 

. In,the résult Iset aside the decrees of 
both thé Courts and direct the Trial Court to 
- accept the application of amendment of 6th 


. Octóber1922. Ifthe amendment is made. 
"and proper Court-fee paid the trial shall: 


beheld anew and the findings so far re- 
corded shall not be considered binding. 
' Both . parties shall be given fresh opportun- 
„ity of producing evidence both oral and 
documentary. Iavoided considering the 
question whether the plaintiff is .entitled 
to obtain -perpetual injunction because it 
will be more convenient to try the entire 
suit afresh. 

Of course it will, be open to the Trial Court 
to fix time within which the. plaintiff must 
pay additional Court-fee, if any, and ` take 
action. 

‘The defendant shall receive costs ‘of the 
lower Appellate Court and this Court in any 
ease. The costs of the Trial Court shall be 
governed by any future order to be passed 
by that Court. 

Z. K.. : Application accepted,’ 


RAJAH OF PITHAPURAM V, SECRETARY .0F STATE FOR INDIA. 


villagers as 


Limitation—Regulation.XXV of 1802, 


‘and ‘within the ambit of the village. 
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MADRAS HIGH COURT. ` 
- CIVIL APPEAL No. 311 or 1921. 
August 27, 1924. 
Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr. Justice 
Srinivasa Aiyangar. 

. Sree Rajah Rao VENKATA KUMARA 
MAHIPATHISURYA RAO BAHADUR 
GARU, RAJAH or PITHAPURAM— 
-PLAINTIFF—APPELLANT | 
versus 
Tue SECRETARY or STATE ror INDIA 
iN COUNCIL REPRESENTED BY THE 
COLLEOTOR or GODAVARI—DEFENDANT 


—— RESPONDENT. 

Public way—Lands within ambit of zemindari — 
Zemindar, declaratory suit by—Immemorial use by 
cattlepaths--Nature -of right—Adverse 
possession—Villagers not joined as parties—Declara- 
tion, whether can be granted—Madras Land Encroach- 
ment Act (III of 1905),.ss. 7, 1h—Assessment, levy of, 
on occupants—Right of action—Preliminary notice— 
s. 4—Lakhiraj 
‘lands, what are. 

Plaintiff, the zemindar of a village, sued the Govern- 
ment for a declaration of ownership and for recovery 
of possession and injunction in respect of certain 
puntas or lands.used as paths for men and cattle 
The members 
of the village community using these paths were not 
made parties to the suit. It was found that the 
lands were used as puntas even at the time of the 
Permanent Settlement and continued to be used as 
such without disturbance by the plaintiff. The sanad 
granted to the plaintiff at the time of the Perma- 
nent Settlement was not filed and no act was proved 
indicating any possession of the lands by the plaintiff 
adverse to the villagers: 

Held, that the plaintif not having shown that he 


‘was or had become the absolute owner of the suit 


lands, the: basis of the suit failed and the suit must 
be dismissed. [p. 318, col. 2.] 

Per Spencer, Offg. -C. J.—(l)that the mere fact that 
assessment was levied by Government under the 
Madras Land Encroachment Act of 1905, against the 
occupants of the lands would not give a right of 
action to the plaintiff; [p. 346, col. 1.] * 

(2) that the period of limitation for a .suit bya 
person aggrieved by proceedings under that Aot was 
six months under s. 14 and thatthe suit having been 


-brought more than a year thereafter was barred; 


[p: 346, col. 2.] 

(3) that à preliminary notice under s. 7 of the Act 
to show cause why a person should not be made to 
pay prohibitory assessment under s. 5 of the Act did 
not give rise to a cause of action. [ibid.] 

Secretary of State v. Assan, 32 Ind. Gas. 755; 39 M. 
727; 30 M. Le J. 255; 19 M. L. T. 157; 3 L. W. 228; 
(1916) 1 M. W. N, 167 (F. B) followed. 

Per Srinivasa Aiyangar, J.—(1) that the plaint 
punta lands were not lakhiraj lands within the mean- 


-ing of s. i.of Regulation XXV of 1802; [p.-347, col. 2.] 


(2) that these puntas having been dedicated to the 
public as highways, the Government at the time of 
the grant of the sanad to the zemindar held them 
-in trust for the community, and it could not be 
assumed that in violation óf such trust the Govern- 
ment granted them away tothe plaintiffs predecessor; 

‘either the Goyernment did not include these puntas 
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in the grant because they were used only for general 
communal purposes, or else they made over the trust 
to the zemindar for the purpose of maintaining the 
trust in favour of the community, in which case the 
trustee could not by adverse possession have reduced 
the trust property to private ownership, and that in 
cither case, the plaintiff must fail; |p. 348, col. 1.] 

(3) that even if the plaintiff had acquired title to 
the lands by adverse possession, the body of villagers 
against whom the plaintiff's possession was claimed 
to be adverse not having been made parties to the, 
suit, the plaintiff was not entitled to any declaration 
to that effect. [p. 348, col. 2.] 

Per Spencer, Offg. C. J.—The right of the public 
to the enjoyment of the whole width of land which 
has been set apart from time immemorial for use 
88 & public way stands upon & higher footing than 
a mere easement over property belonging to another. 
Lp. 346, col. 2.] 


. Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
Rajahmundry, dated the 12th July 1921, in 
O. S. No. 12 of 1920 (O: S. No. 1 of 1919, 
Temporary Sub-Court, Rajahmundry). 

Mr. A, Krishnaswamy Iyer, for the Ap- 
pellant. < 

The Government Pleader, for the Re- 


spondent, 

. JUDGMENT. 

Spencer, Offg..C. J.—The plaintiff 
is the Rajah of Pithapuram. The defendant’ 
is the Collector of Godavari representing 
the Government. The subject of this suit 
are certain puntas used as paths by men 

_ and cattle.in the village of Mummidiva- 
rappadu which forms part of the Palivela 
estate acquired by purchase and testament- 
ary disposition by the-plaintiff's predeces- 
sors. No members of the village community 
that use these paths in exercise of their 
communal rights have been made parties 
to the suit. The inclusion of the Govern- 
ment as a party can only be justified on 
one, of éhree theories, (1) that the pathways 
.were excluded from the Permanent Settle- 
ment and belong to the Government, (2) 
that the. Government is the. custodian of 


the communal rights of the public in respect ` 


of these paths, vide Venkatarama Sivan v. 
Secretary of State for India (1) and (3) that 
‘the Government has unauthorisedly levied 
penal assessment under Act III of 1905. 
The plaintiff (appellant) does - not admit 
“the first theory as it would be fatal to his 
suit to obtain a declaration of title. 
As regards the third theory, the assess” 
ment was levied from the occupants. in 
1914 according to the allegation in the 
plaint. This circumstance will not give a 
erent s zerion to the plaintif who did not 
nd. Cas. 360; 38 M. L. J. I : 
25 8. L, T. 232; (1919) M. LA K ig SOUPE 
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pay anything. Moreover the limitation 
period for peraons aggrieved by proceedings 
taken under that Act is six months under 
s. 14 and that period was long past when 
this suit was filed in 1918. It came out in 
the evidence that the plaintiffs Dewan had 
been served with a.preliminary notice un- | 
der s. 7 to show cause why he should not < 
be made to pay prohibitory assessment - 
under s. 5 or be summarily evicted under 
s. 6, but it has been held in Secretary of State 
v. Assan (2) by a Full Bench that notices 
under s.7 do not give rise to a cause of 


-action. 


It remains to be considered whether a 
declaration of title can be given to the 
plaintiff and an injunction issued restrain- 
ing the Government from interfering in 
any. manner with his possession and enjoy- 
ment. The plaintiff admitted in his plaint 
that the suit puntas were once dedicated 
to the use of the public as a highway. . 
The letting out by him of the soil for cul- 
tivation must necessarily interfere with the | 
use of the surface for a public highway. . 
He has failed to prove that the right which 
the public got by dedication of these pun- 
tas for use as a means of communication 
has ceased owing to disuse, or otherwise. 
The Subordinate Judge has found on issue 
No. 2 that the plaintiff has not acquired any 
prescriptive right over them and we have 
been shown no reason to come to a different 
conclusion. : 

In the course of the arguments on th 
appeal, the appellant's Vakil admitted that 
he did not dispute the right of way of the 
villagers over the paths. He styled it an 
easement right, but the right of the publie 
to the enjoyment of the whole width of 
land which has been set apart from time 
immemorial for use as à public way stands 
upon a higher footing than a mere ease- 
ment over property belonging to another. 

At any rate whatever right the publie 
admittedly had in these paths has not been 
shown to have been lost, and, therefore, the 
plaintiffs appeal, like his ill-conceived suit, 
must fail and be dismissed with costs. 

Srinivasa Aiyangar, J.—The plaint- 
iff (appellant) is the Rajah of Pithapuram, 
The defendant (respondent) is the Secretary 
of State for India in Council represented 
by the District Collector of Godavari. The 
plaintiff claiming to be the zemindar ofa 

(2) 32 Ind. Cas. 755; 39 M. 727; 30 M. L. J. 255; 
(E x^ T. 157; 3 L. W. 228; (1916) 1 M. W, N. 167 


^ 
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“village called Mummidivarappadu included . 
` in the estate of Palivela, filed this suit for a: 


declaration of ownership and for the re- 
‘covery of possession and. for injunction in 
- respect. of certain puntas as they are called 
' or lands used. as cattle-paths in the village. 
: The Subordinate Judge who tried the suit 
‘dismissed it with costs. And hence this 
appeal. M . S 

The plaintiff states that the village in 
question was acquired by-his father under 
the wil of his paternal aunt. I may re- 
mark to begin with that the’ case has been 
conducted in a very strange manner on 
both sides in the Court below. The plaint- 
iff has not, produced a scrap of paper, either 
: the sanad in respect ofthe suit village or 
any other title-deed in respect thereof nor 
has any such document,been produced on 
the side of the Government for the defence. 
-But both sides have gone to trial on the 
assumption that the suit village- belongs 
.to the plaintiff and was a zemin village 


in respect .whereof a sanad in the ordinary . 
form was, or must have been, issued in the. 


‘early part of the last century. The plain- 
tiffs case is briefly this:*: These puntas or 


. eattle-paths were dedicated for public use - 


by the plaintiffs predecessors. Subse- 
quently about the year 1883 the plaintiff's 
predecessore unlawfully entered upon these 


. puntas ànd diverting them from their use : 


as highways let-them to agricultüral tenants 
: and doing so for over the statutory period 


succeeded in reducing them to their own. 


private ownership. lt is alleged that in 
the year 1914 after the plaintiff had ac- 
quired an absolute right in respect of the 
suit land the Government toók proceed- 
ings under:the Land Encroachment Aot 
IIl of 1905,, against the tenants in occu- 
, .pation let in by the ‘plaintiff, and that as 
the lands did not belong to.the Govern- 
ment their. action under the Act was 
- ultra vires. The plaintiff in these circum- 
stances prays for-a declaration that he is 
.the owner of ihe puntas, and for such 
possession ofthe lands as may be neces- 
sary, and for an injunction against the 
defendant from interfering in any manner 
- with the possession and enjoyment of the 
punias by the plaintiff. It-is clear from 


the Bhooband: accounts relating to faslis. 


< even prior to: the, Permanent Settlement 
that the suit lands were used as puntas 
. or eattle-paths even then. The plaintiff 
hasin his plaint set up an affirmative case 
.of dedication of fthese. lands as highways 


4 


` 
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by, his predecessors-in-interest. That case 
has not been made out in the least. It is 
remarkable that the time when or obout 
which: such dedication was made is not 
mentioned in the plaint or made out in the 
case. The evidence in the case does not 
help us to determine whether the zemin 


. was, by the sanad granted by the Govern- 


ment, merely confirmed to the predecessor- 
in-interest of the plaintiff or was really in 
the nature of a fresh grant. In the present 
state of the record, We are only left to 
speculation as to what really happened. 


However that mày be, it is clear that the 


plaintiff has not made out the case set up 
by him of a dedication by his predecessors 
of the suit lands as puntas or highways 


‘because an act of dedication might imply a 


capacity to dedicate and involve ownership. 
All that is, therefore, clear is that in or 
about the year 1802, when the Permanent 
Settlement was made the suit lands were 
puntas.” The plaintiffs alternative case as 
we must take it to be, is, that at the Per- 
manent Settlement, when the zemimdari 
was granted to his predecessor-in-interest, 
these puntas were also included in the 
grant by the Government. It is true that 


, these puntalands are within the ambit of the 


zemindari and would have passed to the 
zemindar undoubtedly under the grant if 
not reserved by the Government and if 
there was not anything in the nature of the 
lands themselves. by which they became 
excluded fromthe grant. It has been strenu- 
ously argued on -behalf of the Secretary 
of State by the learned Government Pleader 
that these lands should be. held to be 
lakhiraj lands within the meaning of s, 4 of 
Regulation X XV of 1802. The lower Courthas 
found against this contention. I think the ` 
lower Court was right, The true meaning 
of lakhiraj lands would appear to be lands 
capable of being a source of revenue but 
granted away free of revenue or on favour- 
able rent. The learned Government Pleader 
pressed on us that according to the true con- 
struetion of the words ins. 4 of the said 
Regulation, public roads should be included 
in the expression "lands exempt from 
public revenue,” The expression "exempt 
from public revenue” would in the circum- 
stance itself seem to imply the possiblity 
of the lands yielding revenue but for the 
exemption. I am, therefore, of opinion 
that the contention that these lands should 
be held to be lakhiraj cannot be support- 
ed. Ag the plaintiff has not proved that 


2848 - 
‘the grant to his predecessor was only in 
the nature of.confirmation, we must take 


' it that it was really in the nature of an - 
..the villagers. 
| suit, and I fail to see:how.any such. declar- 
. ation eould be made in a suit to which they 
are not parties. 


_-original grant, The position was then this: 
So far as these puntas were concerned, ‘hav- 
ing been deditated to the public as highways, 

-the Government at the time of the. grant 
held them in‘trust for the community and it 
must be an unwarranted assumption to 
suppose ‘that in violation of such trust the 


-'Government granted ‘them. away to the: 
lam not prepared : 


plaintiffs predecessor. 
-to make any such assumption in favour of 
‘the plaintiff, This is against all principle. 
. One of two things, therefóre, must have 
- happened, either the Government did not 
inelude-these puntas in the’ grant because 
- they wereroads and lands intended not for 
. agricultural purposes but -only for general 
communal purposes, or else they made over 
the trust to the zemindar for the purpose of 
maintaining the trust in favour of the com- 
munity, If'there had been no grdnt-at -all 
‘to the plaintiffs predecessor, it follows 
that the plaintiff'ssuitis not maintainable. 


- If; on the other hand, the plaintiff's predeces- - 


sor became a trustee in respect of the suit 
“land for the purposes of their being main- 
‘tained as highways for the benefit of the 
.publie, it is inconceivable how -a trustee 
could by adverse possession have reduced 
'the-trust' property to private ownership. 


The learned Subordinate Judge has found. 
that the ‘plaintiff has not established the . 


' title by adverse possession against the Gov- 
ernment and we agree with-him. The fact 
appears to have been’ that prompted by avid- 
‘ity the predecessors of ‘the present plaint- 


iff-taking advantage of their -power -and - 


: infilgence as zemindars and the helpless- 
ness.of the-ryots entered upon these public 
paths and let them to tenants in order tomake 


^money. Even assuming that the plaintiff. 


was in law in a position'to acquire by 
adverse possession -a title to these lands, I 
-am far from satisfied that the -evidence on 
- therecord shows any such continuous ad- 
«verse possession of all the lands in question 
for such period as would enable the plaint- 
-iff to-acquire such: title. Though prayers 
‘regarding possession and injunction are in- 
-eluded:inthe plaint, :I cannot but regard 
‘the suit in the main asa declaratory suit. 
The plaintiff seeks à. declaration that by 
. adverse possession he has become. the pri- 


vate owner of-theselands: Apart/from: the: 


‘Government represented by the defendant, 
the parties against whom the plaintiffs 


RAJAH OF PITHAPURAM v, SEORETARY OF STATE FOR INDIA. . - 
| “possession should ‘have been. :adverse for 


- Government for 


villagers. 


(85 1. 0. 1925] 


the purpose of enabling him .to acquire 


such title by prescription are the -body of 


They are not parties to. the 


1t has been argued by the 
learned Governinent Pleader that, under 
s. 49 of the Local Boards Aet, these puntas 
became vested in the Local ,Boards and 
that under the.provisions ofs..2 (2) of Act IIT 
of 1905, properties vested in the Local 
Boards are deemed to be properties of the 
the purposes .of ;the 


said latter Act. There are difficulties in 


‘the way of accepting this.contention. It 


is true that all public roads have been vest- 


‘ed by the said s. 49 in the District Board, 


But that sectionspeaksofthe vesting only 
of the public.roads-and not of'all roads-and 


the expression “public roads” is defined in 
'8, 3 (xxiii) -of Act V of 1884.as a road.al- 


ready vested in some local body. There-is 
no evidence whatever on which it ‘may ‘be 
held that these puntas were ever vested in 
any local body. The applicability of .the 
sections of the Land Encroachment Act 


:depending as it does on the vesting of the. 


lands as.public roads in the District Boards 
under the provisions of s. 49 of the <Adct, 
the right of the Governmént.to -take :pro- 


-eeedings under the Land Encroachment Act 


is‘by no means clear. However that -may 
be;‘the plaintiff not having shown that he 
is or has become the absolute owner of «the 
suit lands, I must take it that the very 
basis of his suit fails and- the dismissal . of 
the suit by: the lower Court : was -right. It 
has been suggested. in .the.course of the 
argument by the learned Vakil “for ‘the ap- 


- pellant that a:declaration might be made in 


favour of the plaintiff at any -rate with 


:regard to the sub-soil of these lands leav- 


ing it open whether.or not the right of 
highway still continues.in.the body of the 
No question..has ever arisen 
with regard to the sub:soil of :these lands 
in connection with any of the transactions 
or proceedings that led to.this:suit. “To 
the plaintiff, who merely required to:be 
able to let the surface soil -to: his? own ten- 
ants.for the Durpose of making money, the 
right he was interested inzseeuring and 
having declared, was. themight:only to.the ` 
surface soil. I-cannot;thérdfore, regard; ex- 
cept-with: suspicion, a‘request-by the appel- 
lant's Vakil that :at- any rate thé right to 


- the . sub-soil should- bé declared in .thig 
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action., Even if I should. be inclined to do 
so, for the reason already set’ out, I cannot: 
say that. he has sufficiently established his” 
right to. the sub-soil so as to entitle him to 
any such declaration. . 

The plaintiff's suit.was, therefore, rightly 
dismissed. MEL Tons 
. The appeal fails and is dismissed with 
costs. LE 12.8 v gi ene 
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: OUDH JUDICIAL COMMIS- ` 
'" SIONER'S COURT, ton 

Firsr QIVIL APPEAL No. 19 or 1924. 

_ `. August 18; 1924. 

Present:—Mr. Wazir -Hasan, A. J. C., 

" | ^ and Mr..Neave, A. J.O.; -> ^ 

SRI RAM AND OTHERS—PLAINTIFFS— 

~ ... . APPELLANTS | 5-7 575^ 

~ ~, versus” M 

MATHURA PRASAD AND OTRERS— 
. « '"DEFENDANTS——RESPONDENTS. ; 
Court Fees-Act- (VIT of 1870), s. 7 (iv) (c), Sch: IZ, 
Art. 17 (iii)--Declaration -that certain, property not 
saleable, in execution, suit for—Court-fee payable. 

A suit for a declaration. that certain property 
belongs tó the plaintiff and is not liable to be sold 
in exectition of a “mortgage-decree . obtained against 
anothef person, involves.no consequential relief and 
falls within the purview of, Art. 17. (iii) of Sch. II 
to the Court Fees Act.. The plaint in, such a suit 
requites a Court‘feé stamp of Rs. 10 only. '' 


‘First appeal from a ‘decree of the Ad- 
ditional Judge, Lucknow, dated the 17th 
December 1923, in Original Suit No. 79 of 
1923. 7 et 00.nc. i7 o ' 
` Messrs. Bishehsar Nath and Daya Krishan 
Sethi, for the Appellants.: . ~~. sro 

ORDER.—The: property in suit was 
the subject-matter of' a decree for sale 
om the basis of a mortgage executed by 
Janardan Das." The mortgagee decree- 
holder kas now taken: steps to put the pro- 
perty to sale in terms of the decree. ‘The 
present- suit -Seeks a declaration, to the 
effect that ‘the said. property belongs to 
the plaintiffs and that it is not liable to 
be sold in execution of the  mortgage- 
decree, “The plaintiff; have paid- Rs. 10 
‘as ‘Court-fee for the declaration mentioned 
‘above; The office is of opinion that the 


> 
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suit, involves a. consequential relief and, 
consequently the Court-fee should be cal- 
culated on ad valorem basis. For this 
Opinion the office relies on a decision. of a 
Bench of this Court in Sripal Singh v. 
Jagdish Narayan (1). Weare, however, of 
opinion that that case is distinguishable on 
the ground that the suit there was brought 
by a person who wasa party to the decree 
on the mortgage, The plaintiffs to the 
present suit are three idols and as such they 
were no party to the previous litigation. 


` We think, therefore, that the Court-fee paid 


is sufficient. . 
SZK o . Order acbordingly. 


- (1) 65 Ind. Cas, 980;.24 O, O. 361. 





MADRAS HIGH COURT. 

. SECOND Orvit APPEAL No. 404 or 1922, 

m ' . September 19, 1924, - 

“t Present:—Mr. Justice Madhavan Nair. 
‘SRINIVASA IYENGAR-—PLAINTIFF— 

£o 5 Ty, APPELLANT 1 

EOM S versus . : 

: VELBDAYAN AMBALAM-—DEFENDANT— 

£o ' * . , : RESPONDENT. : 

. Limitation Act (LX of 1908), Sch. I, Arts. 137, 188 

— Civil Procedure Code (Act V of 1908), s. 64—Attach- 


. ment—Mortgage pending attachment, whether void or 


voidable—Auction-purchaser, suit by, to recover posses- 
sion—Limitation—Prior mortgage, paid off, whether 
kept alive—Intention of-parties. ; 
- A private alienation of property pending attach- 
ment is wholly void against all claims enforceable 
under the attachment. [p: 351, col. 1.] 

Where pending an- attachment the judgment-debtor 
executes a usufructuary mortgage of the altached 


. property, the mortgage is void and the auctiompur- 


chaser’ in execution of the decree becomes entitled 
to possession’ of the property on the date of the salo. 
A suit brought by him to: recover possession of the 


opes more than 12 years after the sale is barred 
y lim j 


itation either under Art, 137 or Art. 138 of 
Sch. I to the Limitation Act. -[p. 351, col. 2.] 
` Dinobundu Shaw Chowdhry v. Jogmoya Dasi, 29 
O. 154 at p. 166; 12 M. L. J. 73; 4 Bom. L. R. 238; 
29 I. A. 9; 6-0. W. N. 209 (P. O.), relied on. 


`. Nandigam Gangayya v. Madupalli Venkataramayya, 


72 Ind: Cas. 839; 44 M. L., J..80; 16 L. W..988; 31 
M. L..T. 423; (1923) M. W. N. 51; (1923) A. I. R. (M) 
230, Gosta Behari v. Sankan Nath, 36 Ind. Cas. 510; 26 
C. L. J. 127 and Mariappa Pillat v. Raman Chettiar, 
52 Ind. Cas. 519; 42 M. 322; 10 L. W. 59, disting- 
uished. ; li 4 
. ‘The quesfidn whethera prior mortgage was or was 
hot keptalive .by.a later mortgage executed indis- 
charge of the earlier .one, is one of the intention of 
the parties. [ibid] : 


. 
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Gokaldas Gopaldas v. Puranmal Premsukh Seo- 
chand, 10 ©. 1035; 11 I. A. 126; 8 Ind. Jur. 396; 4 
Sar. P. O. J. 543; 5 Ind. Dec. (N. s.) 692 (P. C.), re- 
ferred to. . 

Second appeal against a-decree of the 
Court of the Subordinate Judge of Ramnad 
at Madura, in A. S. No. 14 of 1921, (A. S. No. 
568 of 1919 on the file of the Distriet Court, 
Ramnad) preferred against that of the 
Court of the District Munsif, . Manamadura, 

“in O. S. No. 97 of 1918. 


Messrs, K. Bhashyam Iyengar and S. 
Krishnaswamy Iyengar, for the Appellant. | 

Mr. T. V. Muthukrishna Iyer, for the 
Respondents. ] - 

JUDGMENT.—The plaintiffs suit is 
for redemption. The plaint-mentioned 
Jand belonged to one Venkataranganatha 
Naicker. It was sold in execution of a 
Small Cause decree against him and the 
plaintiff obtained it under a sale from one 
Tavasi Ambalam whose father purchased 
it from the auction-purchaser. The auction- 
sale held on the 13th of July 1891 was 
confirmed on the 14th of September 1891. 
While the property was under attachment, 
the owner ofthe property mortgaged it'to 
the predecessor-in-title: of the defendant 
on the 15th June 1891 under Ex. I. The 
mortgagee under Ex. I had paid off a prior 
mortgage éxisting on the property. The 
Subordinate Judge held that the mortgage 
under, Ix. I was void under s. 64, O. P. C., 
that the defendant, the assignee of the 
mortgage interest, prescribed for an absolute 
title to the property, that the prior mort- 
gage which was paid off by tbe defendant 
did notsubsist at the time of Ex. I and that 
the plaintiffs suit was barred by. limita- 
. tion: He, therefore, dismissed the plaintiff's 
. suit., 

It*is argued by Mr. Bhashyam Iyengar 
on behalf of the plaintiff-appellant, that 
the Subordinate Judge's decision that the 
defendant had prescribed for an absolute 
title to the property is wrong, that the 
alienation ofthe suit property made while 
the .attachment was pending is only void- 
able at the option of the plaintiff, that the 
present suit cannot, therefore, be considered 
to -have been barred by limitation and 
that, at any rate, since the prior othi was 
paid off by the mortgagee under Ex. I, the 
plaintiff could sue for the redemption of 
that oth, ; ^ 

Mr. Muthukrishna Iyer appearing for the 
respondent has not tried’ to support the 
decision of the Subordinate Judge that 


’ 


. ment." 
“by the learned Vakil for the appellant to 
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the mortgagee under Ex. I could, if the 
mortgage is invalid, .prescribe for an’ 
absolute title and, therefore the cases cited 
by the appellant, namely, Sontyana Gopala 
Dasee v. Inaputalapula Rami (Y, and Atyisa 
Bevi Ammal v. Kalandassa Rowther (2) and 
Nadepena Appamma v. Saripilli Chinnavadu 
(3) against the decision of the Subordinate 
Judge on that point need not be con- 
sidered. j : 

The real question for decision is whe- 
ther the plaintiffs suit is barred by limita- 
tion. The argument for the respondent 
is that the mortgage made pending the 
attachment in this case is void as against 
all claims enforceable under the attach-. 
ment, and, sincé no suit was instituted 
by the plaintiff or his  predecessor-in- 
interest within the twelve years’ period 
allowed either under Art. 137 or Art. 138 of 
the Limitation Act, thé present suitis barred 
by limitation. Section 64, C. P. C., says 
in effect that private alienation of property 
after attachment “Shall be void as against 
all claims enforceable under the -attach- 
The cases brought to my notice 


show that such alienations are only voidable 
do not really support his argument and 
can all be explained with reference to their 
special circumstances. In Nandigam 
Gangayya v. Madupalli Venkataramayya. 
(4), the attaching decree-holder had agreed 
for a consideration with the purchaser of 
an item of the attached property that he 
would not bring that item to sale in 
execution of the decree. With reference 
to this special circumstance, the learned 
Judges pointed out that s. 64, ©. P. C., is 
really one intended to benefit decree-holders, 
but that benefit being for the decree-holder 
he could waive the benefit. In that ease. 
it was held that: "As the decree-holders 
had entered into an actual contract with 
the purchaser, they cannot be permitted to 
go back upon their contract and insist 
upon the application of s. 64 in their favour. 
To allow them to doso would be clearly: 
to perpetrate a fraud." In view of this 


(1) 64 Ind. Cas. 328; 44 M. 946; 13 L. W.085; (1021) 
M. WV. N. 385; 41 M. Ta, J. 194. 
(2) 80 Ind. Cas. 561; 46 M. L. J. 501; (1924) A. T. 


R. (M.) 793. , 
(3) 19 Ind. Cas. 510; 45 M.L. J. 667; (1923) M. W, 
N. 825; 33. M. L. T. 146; 19 L. W. 37; (1924) A. I. 


R. (M. 292; 47 M. 203. ; : 
M. L. J. 80; 16 L. W. 988; 
Y 


(4) 72 Ind. Cas. 839; 44 
31 M. L. T. 423; (1923) M. W. N. 51; (1923) A. I. Ry 
(M) 230. . i 
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explanation, this decision, does not support 
the appellant. The decision in Gosta Behari 
v. Sankar Nath, (5) is also distinguishable. 
It decided that a transferee from the judg- 
ment-debtor of immoveable property attach- 
ed in execution ofa decree becomes the 
owner of the "property and is competent to 
make an application under r. 89 of O, XXI, 
C. P: C. for“ cancellation of the sale in exe- 
cution of the decree, It does not- say 
-that a private alienation of property pend- - 
ing attachment is not void as against all 
Claims enforceable under the attachment. 
The learned Judges who décided the case 
took special care to point out that “In the 
case before us, there is no question of protec- 
tion to the decreé-holder, or of the enforce: 
ment ofthe claim under the attachment; 
and they proceed to say: "The effect of the 
applieation under r. 89, if granted, is forth- 
"with to satisfy the entire decree. It 
may be that, in some instances, the effect 
is to place the decree-holder:in a better 
position than hé occupies under an execu- 
tion sale ............... Consequently by no 
strech of language can it bé .said that 
when an application is made in eonformity 
with r. 89, any question arises as to a claim 
. enforceable under the attachment within 
“the meaning of s. 64." The decision iù 
Mariappa Pillai v. Raman Chettiar. (6; 
cited to show that, the" word ‘void’ in s. 
36 of the Provincial Insolvency Act means 
Only ‘voidable’ cannot, in-my opinion be 
relied ‘upon in “support ofthe appellant’s 
argumént,'for that décision as well às the 
other decisions referred to in it proceed on 
the analogy of - the English Bankruptey 
Act and also upon the consideration that. 
thé Act makes the intervention of the Court 
necessary to set aside an alienation. which 
would not beso ifthe transfer were void 
nb initio. The observations of their Lord- 
ships of the Privy Council in Dinobundu. 
Shaw-Chowdhry v. Jogmoya Dasi- (7) also 
support the view that a private alienation 
of property pending attachment is wholly 
void against all claims enforceable under 
. the. attachment: ‘Their Lordships obserye 
that: "So far as the mortgage for Rs. 40,000 
‘prejudiced the execution creditor, it is 
‘void as -against him; but the section does 
“not rendér void transactions which in no 


way prejudiced him." In these cireums- , 


(5) 36 Ind. Cas. 510; 26 ©. L. J. 127, . 

(e) 52 Ind. Cas. 519; 42 M. 322; 10 L. W, 59. - 
(7) 29 C. 154 at p. 166; 12 M. L. J 73; 4 Bom L. 
R. 238; 29 L A, 9; 6 0. W. N, 209 (P. Q). 
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tances, Iholdthat the alienation in this case, 
Ex. I, made pending attachment is void 
unders. 64, O. P. C. The purchaser at the 
sale in execution of the decree having. 
become entitled to possession of the pro- 
perty at the time of'the sale and no suit 

: having been brought by him within twelve 
years after the sale the plaintiff's present 
suit is barred by limitation under Art. 
137. If Art. 138 is the article applicable, 
even then twelve years had expired after 

“the date of sale and the plaintiff's suit is 

‘ barred by limitation. 

The mortgage being void, the next ques- 
tion for consideration is whether the prior 
othi paid off by Perumal Naidu, the de- 
fendant's predecessor-in-interest and the 

- mortgagee under Ex. I, is alive for his 
benefit. It is to be observed that that it 
should be.considered to Have been kept 
alive for the benefit of Perumal Naidu is 
argued not.by the defendant but by the 
plaintiff. The circumstances ` of the case 
clearly show .that there was no intention 
on the part ofthe mortgagee to keep the 
prior othi alive.. The Court sale was not 
subject to any prior encumbrance, It is 
not clear when the prior mortgage of 1887 
was actually paid off; but that it did not 
subsist at the time of Ex. I is clearas it was 
already discharged by a portion of the 
consideration “for. Ex, I. The document 
Ex: I says "I have given the above land 
on otht to you including the right’ to both 
‘warams.and taken ‘the consideration 

“amounts. as.-detailed hereunder; the othi 
amount of Rs. 280 has been paid by you to 
Venkatachalam Pillai in respect of the othi 
made by me on the 3rd of February 1887 
last on the said land and the amount re- 
ceived by me' in cash. * + * » 


: e 
know only this viz, that Rs. 980 was paid 
'by the mortgagee to 


the Venkatachalam’ Pillai. 
The circumstances under which it was paid 
and the time when it was aetually paid 
are not disclosed by the evidence. The 
question being primarily one of intention 
(See Gokaldas Gopaldas v. Puranmal Prem- 
Sukh Seochand (8), I do not think the 
‘Subordinate Judge was wrong in coming 
to the conclusion from the circumstances 
of the' case that the prior othi- 


) ; 1 was not 
kept alive at the time when Fx. I was exe- 
cuted. - In this view, it follows that the. 


plaintiff could not take advantage of the 
prior othifor purposes of this suit. ` 


(8:10 O. 1035; 11 L A. 196: 8 Ind. Jur, 


3 . 
Sar, P, O. J. $43; 5 Ind, Deo, ix 


(N. &) 692 (P.O), 


858. 
:Noother question was argued before me 


by the learned: Vakil on behalf of the appel- | 


lant. As the plaintiffs suit is barred by 
limitation, I dismiss this second appeal 
with costs. 

VN... 


Appeal dismissed. 
Z,X.- 2 


RANGOON HIGH COURT. 
OIvIL MISCELLANEOUS APPEAL No. 83 
. or 1923. 
. June 10, 1924. 
Pi dont ;—Mr. Justice Young.and 
Mr. Justice Baguley. 
MA. PU MAI AND ANOTHER— PLAINTIFES— 
` APPELLANTS 
Tersus 


KO SIT- “TIN. AND ANOTHER — DEFENDANTS— 


RESPONDENTS. 
` Execution of deéree—Decree directing Pere with- 


in certain timé--Failure to make payment within 


time, effect of. 


Where a, decree directs that on payment by the. 
plaintiff of a certain sum of money within a certain 


period, the defendant shall convey certain property 
to the plaintiff, the’ failure of the latter to make the 


` payment. v within the time limited in the decree disen- 


titles him from executing the decree. 
"Abdul Shaker de v. Abdul Rahiman Sahib, 12 
Ind. Cas. 868; 44 M. L. J. 107; (1923) M. W. N. 


17 L. W. 216; (1923) A. L.R.. (M) 284; 46 M. us 


referred to. 
Ramaswami a ua v. Sundara Kone, 3L M. 28; 17 
M. L. J; 495; 3 M. L. T. 26, relied on. 


: Appeal against a decree ‘of the District 
- Court, Myaungmya, in C. KR. No. 5 of 1923.. 


JUDGMEN T.—By à decree of the 
Distri¢ét Court of Myaungmya, datedthe26th 
November, 1921, the plaintifis-appellants 
were directed to pay into Court within a. 
month from the-date of the decree a sum. 
of Rs. 1,203-3-0 and on such payment 
being made Ko Sit Tin, 3rd defendant was 
ordered to reconvey to them a certain plot 
of paddy land.- 


. By the: same ‘decree. the plaintiffs-appel- 


lants were also directed to pay into Court 
within the same period the sum of 
‘Rs.107-8-0 and on such payment Mg. Po Mya 


:and.Ma Ngwe Thin were ordered to -recon- 


vey to them anotherplotof land. . 

The appellants did not pay the said 
sums into Court till the 17th January, 1922, 
‘and ow the. l7th J January, 1923, applied 
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for execution of the decree by delivery of 
possession to them of the said two pie of 


‘land. 


The respondents objected to. the execu- 


. tion on the ground that there was no valid 


decree as the deposit of the money had not 
been made within the time ordered by the 
Court. The District Court of Myaungmya 
allowed the objection. Hence this appeal. 

Sit .Tin, one- of ‘the judgment-debtors, 
but not, the other judgment-debtors had 
appealed on the 26th January, 1923, against. 
the decree which was dismissed on the 15th 
December, 1922. : 

No application was made either . to ‘the. 
original or the Appellate Court for an ex- 
tension of the time. . 

The appellants relied on the “case of 
Abdul Shaker Sahib v. Abdul Rahimam 
Sahib (1), where it was held that the plaint- . 
iff nót having made payment within the 
time fixed by the decree he was not disen- 
titled to execute the decree.: . : 

In that case the purchasers had applied 
to the original Court for an "extension of 
time and the, case more applicable would, 
in my. opinion, be that of Ramaswami 
Kone v.-Sundara, Kone” (2), where it was 
held that the plaintiff not having made 
payment within the time fixed by the 
decree, he was not entitled to execute the 
decree, it seems to" me thé only. possible 
order to make where the plaintiff, nothaving 
applied for an extension of time, pays the 
money into Court after the date fixed for 
payment. 

. The "appear t is dismissed with costs.. 


Z. E dismissed, 


(1) 72 Ind. Gas. 868; 44 M. L T. 107; (1923) M. W. 
N. Í; 17 L. W. 216; (1923) AT R. M) 2984" 46 M. 


148, f 
. (8) 31 M; 28; 12 M. L. 3.495 3 M. L, T. 26. 


|," right" 'in cl (iv) of s. 141 of the 


^ 
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.OUDH JUDICIAL COMMIS-.. 
- . . SIONER'S COURT. 


| ÜRIMINAL APPLICATION No. 107 or 1924. — 


. . September 2, 1924. 
- Present:—Mr. Wazir Hassan, A. J. C. 
BAIJ NATH AND OTHERS—ÁCCUSED— 
2 $ APPLIGANTS ` 


. versus . . 
EMPEROR-—CoMPLAINANT—OPPOSITE 


| Wi PARTY. É 

Penal Code (Act XLV of. 1860), ss. 90; 100, 141, 825 
—Unlawful assembly—"Enforce any right,” meaning 
of—Use of force to maintain right, effect of—Right 
' of. private defence, extent of —Amount of force neces- 
sary, determination of. k 

Where the common object of an assembly is to 

_ compel “a person by means of force to omit-to do a 
" certain act, the "assembly will become an unlawful 
"assembly only if the act, the' omission of which is 
. compelled, is one which the person so compelled was 
legally entitled to do. [p. 354, col. 2.] . : 

The true import of the expression “to enforce any 
| " Penal Code 
relates to an initial act when it is done in further- 
ance of any right, and not to an act when it is done 
io maintain a position already achieved in the lawful 
exercise of that right. [p. 355, cul. 1.] 


A party of men who are not enforcing any right ; 


. by means of criminal force but are, by means 
. of force, maintaininga certain right, for instance the 


. right to use water, which is being actually exercised - 


by them, cannot be regarded as an unlawful assem- 
, ia the meaning of s. 14l.of the Penal Code. 

ibid. , 

: Where a person is attacked while doing a lawful 
act he is entitled to stand his ground and defen 
himself and is not required to run away and to seek 
"the assistance or the protection of the authorities, 
[p..355; col. 2] - , i 


"entitled to protect his own life against an intended 


', attack it is impossible to weigh the force of the 


‘blows which he uses for that purpose in golden 
scales and to adjudicate with great nicety as to the 
exact, amount of force - which would be justified 
under the circumstances ` [ibid]. -  . 
(Case-law referred tó.) E 
Criminal revision against'an order: of 
the Sessions Judge, Gonda, dated the 18th 
July 1924, against that ofthe Magistrate, 
ind Class, Gonda, dated the 30th May 
1994. RR 
`.: Mr. G. H. Thomas, for the Applicants. . 
The Government Pleader, for the Crown. 


JUDGMENT.—The applicants, Baij- 
nath. and ten others;- have been convicted. 
under ss. 147 and 325 of the Indian Penal 


Code and’ separately sentenced under each: 


section by a First Class Magistrate of Gonda 
and their appeal has: been dismissed by 
. the learned. Sessions Judge of the same 
~ place.- This is an application in revision, 


The facts as found by the learned Judge. 


and as I have gathered from the 


e i 


evidence 


Where a man is put in a situation in which he i8 ' 
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produced by the prosecution are as fol- 
lows:— 

. Froma tank in village Atraura water is 
taken -by means of lifts, poured down into 
a bodar and carried through channels to 
adjoining fields for the purpose of irrigat- 
ing them. Village Atraura is divided into 


. two mahals; Mahal Kalka Prasad and Mahal 


Bhawani Sahai. Baijnath is a co-sharer 
intheformer, and Jeobodh, the complainant, 
isan ordinary tenant in the village. It 
does not appear definitely that the tank in 
question lies within the one or the other 
of ‘the two mahals. But considering the 
dominion which Baijnath exercises over the 
right of irrigation from the water in the 
tank, which I will presently state, the reason- 
able presumption is that the tank issituate 
in Mahal Kalka Prasad. For the purposes 
of this judgment it may well be treated as 
property common to both the mahals, 

- Baijnath is a mukhia of the village and, 
as found by the learned Judge, “used to 
have the first right to irrigate from this 
tank," and in the year in question he had 
-not exercised that right till the date of the 
occurrence. He had also the right to settle 
the order of precedence amongst others ag 
to the use ofthe water. This too he had 
not done, He had sown kirao ina field im- 
mediately adjoining the tank. The com- 
plainant has a field to the east of the tank 
beyond the field of Baijnath. In that field 
the complainant wanted to sow poppy. The 
bodars were old and are situate on the “parts 
land at the ridge of Baijnath's field." 

On the 10th of Novembor last Jeobodh 
repaired the old bodars. Thereis no evi- 
dencé that Baijnath ‘knew it, but whether 

“he knew itor notis of no consequence. On 
the morning of the llth Baijnath with his 
party of eight labourers “was working the 
lifts and irrigating his kirao field. Four 
of the labourers were actually engaged and 


_ the other four were resting as a relief 


Troup. - ` 
5 J'éobodii arrived on the scene with a 
party of.equalstrength. Balak playing the 
role of 'a spokesman threateningly asked 
Baijnath to stop the irrigation because 
poppy cultivation being Government's con- 
cern must have preference over kirao in 
the matter of irrigation. “Baijnath said that 
he would not let water be taken to poppy 


-until his kirao had been cultivated" — vide 


-Sheoratan Prasad. Balak persisted in his 
demand:and what followed has a vital bear- 
-ing on the case, a point which I regret tg 


' .( butsome: other members 
" »* ceived injuries of varying severity, 


D eee 
_ Observe, both-the lower Courts have omitted 
“to consider: “Balak says: “When westopped 


_~the irrigation of Baijnath, he said that we 
. should be beaten.” 


s- dence shows that he was” soundly trounced 
' ‘“¥eceiving nineteen. bruises’ of greater 
“‘or less” size, some however caused by 
. a fàll'ànd others by lathis. A general melee 
-seems to have ensued....” “Before I- proceed 
‘further I will quote. one more prosecution 
““witriess, Karim—‘The “mar pit was started 
after I reached the spot. The: sticks were 


"standing thrust in the.ground. Theré was - 


a'talk about the irrigation and when Baij- 
hath said he wo'nt let. him irrigate, the mar 
' .. pit Began.”. These two pieces of evidence 
clearly: suggest the inference that Jeobodh's 


(2o (party initiated ‘the attack: My judgment, Y 
. however, need'not rest on it, except in so far 


“that I find it fully established that’ Jéo- 


"-bodh's party stopped the working of the- 
.'" Mfts'and this obviously could not have been. 


: done without tlie -use'ofsomeforce. ^. 
., Some more men came from the neigh- 
"bouringarhor fields; and took the side of 
.Baijnath but there is no evidenée that they 
| “were posted there by. Baijnath.: But assum- 
^ ding that they were, Baijnath and his party 
-are not guilty .for that reason if they are 
“mot guilty otherwise. The learned Magis- 
“trate rightly observes that the complainant 


~ "was'under the impression that there would : 


""besome trouble." "Further we have it in 


. the evidence'of-P. W. Sheoratan that.Jeo- 


."bodh had asked Lim in the morning :to 
| come’to his help. It follows that both sides 
~ "were fully~alive to the trouble that. might 
“ensue, “But iù view of the situation at the 
-? time’ no‘trouble could ‘ensue. but for the 


".,7 conduct of Jeobodh and “his party. “ii the 


. ‘general melee an unfortunate "woman whose 


"'husband was the partisanof Jeobodh also : 


?Tushed and was beaten. '"Jeobodh ran away 


of his ‘party re- 


. The conviction of the applicants under 
‘a "8-329: of -thé Indian. “Penal Code clearly 
.. Tmestson-s:149 of the Code and-the convic- 
` tion under the latter-section and $..147 must 
"depend upon the element that‘Baijnath and 
“his party formed "an unlawful assembly." 
‘I am quite clear in my-judgment that they 
n did note- . ^ .. QU a s D 

-. ‘Unlawful assembly’ is: defined in 
“the Indian Penal Code:— DE 
“An Assembly of five or more persons 
`. 738 designated.an ‘unlawful assembly’ if tha 
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Balak.was-beaten. The. 
' -' learned Judge says: :“The medical -evi- ` 


s. ládlof' 


boat 
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eommon object of the' persons: composing 

that assembly is— | EE . 
“PE renia EE a TE A ET 


BELLI 
US 


gerettet toss moaserecerasotónsossesdeesisvese 


^" Pourth—By.means of criminal force, 


or show of criminal force to any person, to. 


- take or obtain possession of any property, 
or to deprive any person of the ,enjoyment 
of aright of. way, or of the. usé of ‘water, or 


other ineorporeal right of which he is in. 


possession. or enjoyment, or to enforce any ` 


right or supposed right; or, 


< _“Fifth--By means of criminal “force, or. l 
show of criminal force, to-compel any per- 


~.soh to-do what he is not legally ‘bound to. : 


` do, or-to omit to. 


do what he is legally en- 
¥ titled to do.” IH S d 


. tion whatsoever and have, theréfore, -been 
omitted here, 
- -clause first. 


compel Jeobodh by means of forceto omit, 
“Tor. the. time being, to irrigate his..poppy 
field; "That much is, however, not enough. 
. The-act omitted must be one: which Jéo- 
. bodh was legally entitled to. ‘lt is neither 
. claimed nor shown by the prosecution that 
he had such a title to the irrigation. On 
the other hand, it-is fairly clear-on the facts 


; side ofBaijnath. `> 


.tion of the fourth clause. 


The’ first three-clauses have “nó: appliea- . 
I wil deal with. the Jast, 


‘There is no doubt that the. 
common object of’ Baijnath’s party was to 


stated. above that.the legal title-was:on the ' 


:-on- the parti land.and’on the ridge" of Baij- ` 


nath's-field. Baijnath is the zemindar, ^ He - 


__ has, therefore, the-legel title both to the 

bodars and the;water in the tank and what 
. is of no more consequence he was not''*to 
- take or obtain possession" -of -them for the 
simple reason that at the.time when :Jeo- 
“bodh -and his-party-appeared ‘on the, scene 
“he was already-in the-rightful and~peaceful 
possession of them. Nor was. Baijnath’s, 

object.to deprive J Sobodh'"ofthe' enjoymént 


-of aright of water.:.:of which hé “was in 
~ Possession: or enjoyment," the reason: being -` 


` that ‘Jeobodh had neither the right .of.the 


; use of water nor im the.possession orenjoy- - 


 mentGfit. Finally Baijnath's party, though 
not unlawful when -it assembled might sub: 
", Sequently have become unlawful assembly 
“if its common ‘object. was “to -enforce any 
right or supposed right. by-means of crimi- 


| nal- force-or show “of criminal force.” . Itis 


. more Jikely than not that the judgments 


2c > 
H $x 


. It now remains to consider ihe .appliea- x 
The-bodars were | ' 
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of the lower. Courts, are. founded, on the last 
‘mentioned: point.” 

The true import, of. thee expression “ to en- 
force any right” 
"when it is dore in furtherance of any right 
and-not to an act when itis done to main- 
fain 4’ position already acHieved in ‘thé law- 
-ful exercise’ of that ‘Tight... The distinction 
may be fine but it is “substantial. 
case before me and on the proved facts 


relates to ah initial. aet: 


In the: 


bais NATH v. lurtnbk, 
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: contended that no right of self-defetice arose 


. ;Baijnath was not enforcing any right by ` 


‘means of eriminal force but “he was certainly 
“by, méans of force maintaining the -right to 
use the water, in other words, he -was de- 


fending Tis act, of. exercising his rightwhich, . 


‘was in progr ess. ' “After ‘that it is'‘immate- 
‘rial who struck the first blow’—Per Simp- 
son, A’ J. O^, in‘ Inderjit v. Emperor (1). The 
“present. case clearly resembles with Lila v. 
Emperor ` (97 


"by all the.High ‘Courts ` in India and‘ was 
recently emphasised i in, the decision of Mr. 
Justice Ryyesin Hira v. Emperor (3) and 


of Mr. ‘Simpson i in the case alréady réferréd ^ 


to. “On this aspect ` ‘of the Gase the learned 
Magistrate makes the” "following observa- 


‘tion: LI Even if we’ "take for, granted that - 


the accused and his men were working out 
the lift since: "before and" it was Méharaj 
Bahadur and his men who disturbed them, 
“then there was hardly “any occasion for the 
accused and their party to take.the law into 
their own hand; for it could be hardly likely, 


-the learned Magistrate means. 


' The: distinction’ enunciated f 
above has been recognised as a valid one | 


' because the-applicants. had. time to have 


recourse to the protection of...the Police. 


“I do not, however, understand that the law 


intends that when a person is attacked while 
doing a lawful act, he is not entitled to 
stand his ground -and defend himself, but 
must run away. ‘The same view was taken. 
by Mr. Simpson in the case already men- 
tioned. -The learned Magistrate proceeds:— 
“The more than necessary injuries could 
not bétolerated in the exercise of the right 
of private defence and here we find that 
a woman was indiscriminately beaten and 
two'of-the party of the complainant received 


"Serious: injuries in the form of fracture of 


right humerous and fracture of bone of 
the hand.” Itis difficult to understand what 
He has 
mixed up the case of the woman with the 
discussion ofthe right of private: defence, 
‘anid does he mean to suggest that the accused 


: should have used their fists and not their 


that’ Maharaj Bahadur’ and his men would - 


‘take’ Away all ihe water ofthe pond befóre 
the help of'the authorities could be invoked 
and“ unless ‘this was proved there wotild 
"be no ocasion for’ exercising ‘the right of 
‘private defence ‘in this: case." 


“than ‘the’ apparent meaning. ‘It amounts to 
- this “that ‘the © ‘accused ‘should: have aban- 
~- dóned' the enjoyment of their legal rights, 
allowed the opponents to take 
"thé “bodars and ‘to‘have run. away ‘to seek 
“the protection ‘of ‘the authorities. . ‘This,’ “to 
“my mind; ‘is clearly an erroneous view: ‘of ^ 
“the law" to take." >This’ was ‘fully’ explainéd 


"in the case "of Hafiz Ali v. Kuig-Empeéror ` 


(4). -In ‘that case Mr. ' Béott observed as. 
: follows: DM For the. prosecution | ib is also - 
E^ E 83 Ind. Cas. 523; 110. L. J. 40; 26 wi i. J. 43. 
(2) 77. Ind: Gas, 1002; 90. L. J. 291; 4 UP. L. R. 
(0) CUI “ALT RS (0). 
(3) 7k Ind. Cas. 605 45 A, 250; (1929) A. I. R. e. 
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possession, "of: 
y application: is accepted, the conviction and 


‘“gentencés are set aside and ‘the applicants 


228; Eos D. 538, ` 


"the record does not reveal. 
^ Ryves, J., in the case mentioned before: 


“that purpose, 


lathis at all or in using the latter they should 
haye employed less force? As ,I have al- 
‘ready shown the .complainant's party had 
actually stopped the irrigation and this 


"coüld not have been done. without using 


force; the exact nature and extent of which 
As observed ni 


a man: is entitled’ to protect his own life by 


"using “a lathi, it is impossible to weigh 


thé force of the blows which he "uses for 
as it is said, ‘in golden 
‘scales’ and” to adjudicate - with’ great nicety 


“as to ‘the exact amount -of force which 


‘would be justified.” 


-No charge under 


“6. 325 can be sustained independently of 


"The irpli- ` 
- cation of this observation: is more serious — 


‘s. 149° because it is not shown who caused 


“which inj ury as the learned Magistraée him- 
“self recognises in his -judgment. 
E 34 of the Indian Penal Code, for the 


Nor has 


"reasons: already: stated, any application to 


"ihe facts ‘of this ¢ case, The result is‘that the 


“are doijuitted. They, shall bé released forth- 
with 277 


i£. K. "Application accepted, 
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PATNA.HIGH COURT. 
CRIMINAL Revision No. 399 or 1924. 
November 13, 1924. 
Present:—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 
ANANT SINGH-—COMPLAINANT.— 
PETITIONER 


7 versus 
. HARI CHARAN CHAUKIDAR— 


OrrosrrE PARTY, 
Acquittal—Revision by private 


person—Proper 
remedy. 


It is not desirable to grant applications made by : 


private persons for setting aside orders of acquittal. 
The remedy of a person who feels himself aggrieved 

by an order of acquittal is to ask the Government's 

legal advisers to take up the ‘matter. . 


Appeal from an order of the District 
Magistrate, Chapra, Saran, dated the 29th 
May 1924, affirming that of the Magistrate, 
pa Class, Chapra, dated the 12th April 

4. . 

Messrs. Rai Gurusaran Prasad. and Anant 
Prasad, for the Petitioner. 

Mr. Jafar Imam, for the Opposite Party. 

. JUDGMENT. : 


, Bueknill, J.—This was an application 
in Criminal Revisional Jurisdiction made 
by a person called Anant Singh. The 
cricumstances under which this application 
comes before this Court are very simple. - 
A certain Hari Charan chaukidar was 
charged by the complainant with assault 
and he was tried by a Magistrate of the 
Second - Class of Chapra on the 12th April 
. 1924 for an offence said to have been com- 
mitted: against the provisions of s. 325, 
Indian Penal Code. For certain reasons 
which the Magistrate expresses at considera- 
ble length the accused man was acquitted. 
It isimportant, I think, to observe that there 
is cértainly in the Magistrate's decision 
one sentence which appears to indicate 
that he was satisfied that the accused 
person hadin fact assaulted the complain- 
ant. This passage which occurs at the 
end of his judgment reads “There cannot 
be any manner of doubt that the complain- 
ant had been very badly assaulted by the 
accused. One may be sorry for him." [ 
pause here to mention that from this order 
of acquittal the applicant here appealed to 
the District Magistrate of Chapra who, 
however, refused to interfere by a short 


decision dated the 29th of May last and. 


it is really in connection with this order of 
that date that the applicant is now applying 
to this Court. < 


ANANT SINGH v. HARI CHARAN, 
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The reasons which are given by the Trying 
Magistrate for giving as he calls it, the 
benefit of the doubt to the accused in this 
ease may very shortly be stated to be that 
although it would seem that the Magistrate 
thought that the accused man had assaulted 
the complainant, he was quite satisfied 
that the circumstances under which the 
assault had taken place bad not been truly 
laid before the Court. ln fact he definitely 
stated that he is unable to hold in any 
way that the occurrence took place in the 
manner as related by the complainant. This, 
of course, at once raises a very large 


. question as to what might have been the 


circumstances under which the alleged 
assault took place. It indeed may have been 
that there wag a fight in which the com- 
plainant had in fact been the aggressor or 
at any rate these circumstances according to 
the Trying Magistrate and according to the 
view of the District Magistrate were not 
disclosed and in view of thatfact it certainly 
would seem that it would not have been 
safe to have convicted the accused of any. 
offence. I mention the cireumstances in 
some detail because I think it is perhaps 
convenient that I should deal specifically 
with the facts in this case. But. apart 
from these particular facts, there is, as 
has been many times pointed out in this 
Court, the greatest difficulty in the way 
ofa private person eoming to this Court 


-in revision and asking successfully for the 


setting aside of a decision of acquittal. 
The practice in this Court is not to grant 
applieations made by private persons for 
setting aside orders of acquittal. The 
reason for this practice is not far to seek, 
and indeed this Court has gone so far 


. in at least one decision, as to state that à 


private person has no legal locus standi to 
make any application. I have not con- 
sidered that point carefully and only draw 
attention to it as showing that it may be 
possible to justify the practice of this 
Court by a conclusion that there may. be 
no locus standi on the part of a private 
person to make applications of this charac- 
ter. ‘I should, however, like to say that, for 
reasons which I have already given,I do 
not think that in any case this would have 
been a matter in which we should have 
thought it fit or desirable to interfere. I 
am satisfied, however, that there is always a 
remedy in the hands-of person who feels 
himself really aggrieved by an order of 
acquittal; he can always go to the Governa 


- [85 1.6. 1995]. 


?ment's legal- 'ddvisérs' and I am confident 
that if he could show them that.he had 
good grounds for being-aggrieved by an 
order . of acquittal that they would. on his 
‘behalf take it up ; and,. in such’ circum- 
stances, of course, the position of the Crown 
which, as has been said, alone has’ the 
coriduct of prosecutions is entirely different .. 
when.applying to this Court against an 
order of acquittal from .the position that 
which a. private person has. However, as. 
I haye said, in this case there is no reason 


of interference -and the application: must, 


be rejected. ^. 
Adami, J.—I agree. . 
K.8.D. ^ Application rejected 





CALCUTTA HIGH COURT. 
ORIMINAL RzrERESCE No. 194 or 1924. 
` August 14, 1924. 
Pr esent:-—Sir Lancelot Sanderson, Kr., 
‘Chief. Justice, and u J ustice 


ra hot ` 
ŘAHIMADDI J AMADA R- Fir Pini 
ersus 
SHER ALI AND Os SAND Parry. 
Criminal Procédüre Code (Act V of 1898), s. 188— 
„Magistrate, power of—Verdict, whether: ‘ean be split 


up—Costs. 
Under s. 133, cl. 2 of the Or. P. O, a Magis- 


trate has only the power to order the removal of am 
“obstruction, and the section does-not provide for the 
re-construetion of a bundh which has once been remov- 
“ed under it. [p. 357, col. 2; p. 358, col. 1. 

A Magistrate is ‘not, entitled to split up a verdict 
in order to give himself jurisdiction to deal with the 
matter under s. 133 of the Cr. P; Code. |p 358, col. 1.] 

There is no'provision in Chap. X of ‘the Or. P. Oode 


for the payment of costs by.any party toa proceeding ` 
. under s. 133 of the Code. [ibid.]. 


Oriminal reference made by the Addi-- 
. tional District Magistrate, Backargunj, dated 
_the 21st June 1924, recommending revision 
of order made by the Sub-Divisional.Magis- 
trate, Patuakhali, dated the 10th April 1924. : 
- Babu Abinash Chunder Guha, for the First 
` Party. 
Babus Suresh Chunder Talukdar sud 
J atindra N ath Sanyal, for the Second Party. 
J UDGMENT. - 

. Chotzneér, J.—This is.a Reference by 
_ the learned Additional District Magistrate 
of Bakarganj recommending that the order 
made by the learned Sub-Divisional Officer’ . 

of Patuakhali should be vacated. 
It appears that there was a proceeding 
under s,133 of the Or. P. O. with regard 


to a certain bundh upon the Kashinath . 


Khal.’ “An. ia apk a its removal was . 


RAHIMUDDI JAMADAR V. EMPEROR. 


. empanelling a fresh 


ES 


357. 


made by the first party. to, those proceedings 
and objections were raised by the second 
party. A conditional order was drawn up _ 
by the Magistrate and.a Jury was appointed 


„and they made certain suggestions which 


the Magistrate accepted with regard to the 
form of the order, passing an order in this 
form on the 12th of October 1923: “The 
conditional ‘order of removing the bundh 


is therefore madé absolute with this modi- 


fication ‘that the bundh be reconstrueted 
from Agrahayan of each year and removed 
again at the end of Chaitra-at the cost of 
both parties equally in future.” 

A Reference questioning the legality of 
this order was submitted to this Court and 
the learned Judges disposed of it in these 
terms: . “As the, Additional Magistrate 
points out, this is not an order which could 


“bemade under s. 133 and we accordingly 
` accept thé Reference but we direct that the 


matter should go back to the Sub-Divisional 
Officer for his consideration and we point 
out to him that it will be open -to him 
under s. 133 to make an order for the 
removal , of the - offending bundh during 
certain months in the year" When. the 


‘record reached the Sub- Divisional Officer 


he drew up fresh. proceedings; but without 
Jury, he made the 
following order: “The majority of the 
Jurors found the conditional order reason- 


'able and proper with the modification that 


the bundh be removed for six months of the 
year from:Baisakh to Aswin both inclusive, 


.l accept the modification and this modi- 


fication makes the order absolute. Issue 
notice on the 2nd party to remove the 
. bundh on the Kashinath Khal fromthe lst 
of. Baisakh or within a week of the service 
` of the notice whichever is later informing 


them that in the case of disobedienee they 
- will be liable to the penalty provided by 


“s. 188, Indian Penal Code." 

The learned Additional District Magis- 
trate has pointed out in his letter of refer- 
ence that the present order is absolutely 
impracticable.” He says: “The appellants 
will have to destroy and re-erect the bundh 


-every year for the good of the Ist. party. 


This, I submit, is not justice. Moreover this 
bundh has been in existence for twenty 
years and the bundhs. which have been 


- erected, by theother party and have altered 


the drainage have only been in existence 
& few years. 

What we have to consider is whether 
ihe UT made by the learned Sub-Divi- 
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sional Officer can be supported &hd we think 
it is plain that it cannot bé supported, 


The verdict of the Jury finding the 'con- 
ditional: order reasonable was accepted ` by 


`~ the Sub-Divisional Magistrate, presumably 


‘om thè supposition , that he had the power 


of ordering the reconstruction of the bundh. 
undér.s. 133. It ig evident, however, that. 
under s. 133, el, (2) it is only the power to 
order the removal of an obstruction which’. 
is given him, There is no provision for. the. 
reconstruction of a bündh which hag once 


‘been removed under this section. It Seems, 


therefore, not; imporbable that if the Jury 
Had known that the modification which, 
they su ggested and which was accepted 
by the Magistrate was in itself ultra vires 
they would not have returned. the verdict: 
which they did. They might very well 
Have. said that if the Magistrate has no 
ower to order. the reconstruction, of, the 
bundh, the buridh had better remain’ where 
it was; and in fact it, appears from’ the. 


verdict that one of the Jurors actually took 


part of it. 


that view. . 

Then again the learned Sub-Divisional 
Officer’s order was founded’ not upon. the. 
éntiré verdict of the Jury but only upon a 
Their, verdict provided, firstly, . 
for the removal of the bundh and, sécond- 


'ly, forits reconstruction. The Magistrate' s 


order however, was limited only to the 
removal of the obstruction. I do not think 
he was entitled to split, up the verdict sö 
as to giye himself jurisdiction to deal with 
the matter undér s, 133. 

There is a further point: “with regard 
to the question of costs, Two of the Jurors 


. were of opinion that the costs of remoyal and 


reconstruction should be borne by the peti: 
tioner. One Juror thought that the ques- 
tion of costs did not arise and two of the 
Jurors said that they had noopinion. The 


learned Sub-Divisional Magistrate thought 


that thecosts should be borne équally by 
both parties. Here, again, there is the- 
difficulty that there is no provision in this 
Chapter (Chapter X) for the payment of 
costs by any party to the proceeding. It 


may, therefore be doubted, whether.the 


Jury would have returned the verdict which 
they. did if they had thought that the ques- 
tion of costs would have to be left open. 
That i is a factor which might have been be- 
yond their consideration. 

‘The result, therefore, is that we think that 
this Reference should be accepted and the 
order of the Sub-Divisional Officer vacated, 
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At the game, time we leave ii to him: and’ 
to the partiés to take such further prooesd- | 
ings as they may be'advised:; 

Sanderson;C.J.—lagreé with the 
judgment which. has nee been: délivered: 
by my learned. brothier. 


Jury which was “given at thie’ begining. ot 
the proceedin gs. “It is not cleür to ihe that 
the Jury would havé cómé t6 & donelusion 
that the -bundh .should bé reifioved, unless 
they had felt themselves entitled’ to add 
the conditions which were embodied in the 
first order. My learned brother has*point- 
ed out that those conditions are not within 
the purview of s. 133. 

Therefore,. it appears, to me that, the 
learned Sub: Divisional Officer ought not 
to have accepted’a part only of the finding 
of the Jury as a basis. of his second order. 

For these reasons I agreé with my learned 
brother that the” Reference should be ac- 
cepted, .the order’ of the: learned Sub-Divi- 
sional Officer must ‘be set aside and the 
matter remanded, and, it should be left 
to. the pafties, and: the Sub-Divisional om- 
cer to take such further procéédin, gs as they 
may be advised, 


K. S.D. Referen&é: accepted 


RANGOON wide COURT... 

OnrwiwAL REVvISION.NO 371-B or 1994. 

July 31, 1924. — 
Presént ;—Mr: Jristice: Lentaigne. 
MA WET—PETTITOÑER 
' DETSUS . 

MG-PO TÁIK— RESPONDENT, 

Crimisial Procedure Code (Act V. of 1808), $s. 517, 
520—Order for disposal, of exhibits— Court, power of í 
— Question, whether can be separately considered. ; 

- Section 517 of the Or. P. C. does not limit the 
power of the Magistrate or-Judge,.who.hhs omitted 
to pass an order for disposal, of exhibits as part .of 
his judgment convicting the accused, go as to deprive . 
him of all power, to subsequently pass.orders for the 
disposal of the’ property. [p. 359, col.-2:] : 

Similarly.a Court of Appeal or Revision is not so 
limited. Section. 520 of the Code expressly autho- 
rises the separate. consideration, where necessary, of 
matters referred to in the section. [ibid] 

In re Laxman Rangu Rangari, 9 Ind. Ca& 947; 35 
B. 253; 13 Bom. L. R. 131; 12 Cr, L. J. 169, distin- 
guished. 

Criminal revision, being review of the 
order of the Sessions J udge, Hanthawaddy, 
in Criminal. Revision No. 261 of 1924. 

JUDGMENT,—The applicant prosé- 
cuted the.respondent for an alléged offence 
under s; : 408, Indian Penal Code, before the 
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- qi I. 0, 1925), 
First Additional: Magistrate of LM and. 


"that Magistrate: -passed judgment on the: 
11th February,-1924 convicting the respond- 


ent and sentencing him. to four months’ 
rigorous imprisonment. The prosecution 
had reference to some paddy reaped. by. the 
respondent.‘and. four bullocks alleged .to 
have been entrusted to the respondent. The 
judgment convicting. the respondent, con- 
-tained no order as to the disposal of the 
property; but on. the same day the Magis- 
trate passed an order which is recorded in 
the Diary' Sheet directing that the paddy. 


and four bullocks which had been seized: 


by the Court be-handed to the complainant 


on her giving security in respect of the. 


same, 

The respondent appealed against such 
conviction and on appeal the Sessions 
Judge passed judgment on the 13th March, 
1924. setting aside the. conviction and 
acquitting the respondent. 


- order passed: under s. 517 for the, ‘disposal 
of-the property. presumably because stich: 
order had not appeared .in the judgment 
under appeal; and it is probable that the 
Sessions Judge, when passing such judg- 
ment, was not even aware of the order as. 
„to the disposal of property which had only 
been entered in the Diary of the Convicting 
Magistrate. . 
.. The respondent then applied to the 
Magistrate fora return of-the paddy .and 
four bullocks, but.on the 28th Marth, 1924, 
the. Magistrate refuséd to .pass such order. 
.The respondent then applied. to the Sessions: 
Judge for an. order under s. 520 of the. 
Cr.. P. ©, directing-that the properties. which 
had: been taken. out.of the. possession of the 
respondent be returned to the respondent ;. 
‘and.on the 6th May, 1921, the Sessions 
Judge, who was. æ. successor to the Sessions 
Judge who had heard: the regular appeal, 


passed tbe. order for the return to the res: 


ponderit of the paddy and four bullocks. 
The applicant, the: original complainant, 
has. applied. for revision of that order, on 
' ‘the ground that the Sessions Judge had no 
jurisdiction to pass the order, because such 
order’ had.not.been included: in the original 
judznent .reversing the conviction. It. is 
urged that s. 423, cl. (d) of, the ‘Cr. P.C. 
would have authorised the Sessions Judge. 
asa Court of Appeal to pass the said order. 
as part ofthe judgment of the.13th March; 


‘and that such judgment must be IY A 


as. a judgment. refusing such: return of the 


‘+ 
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The appellate. 
judgment contained no, order reversing ther 


“appeal, , would be the proper 
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property, and that consequently the Sessions 


` Judge had no jurisdietion to pass the sub- 


sequent order-and was debarred by s. 369 
from: so altering his judgment. ' 
Ín my opinion this: contention is not 


sound. The order unders.517 was not in 


fact the subject of the appeal to the Ses- 


‘sions Judge; and it had apparently been 


passed behind the back of and without 
notice to the respondent. itis quite true 
that the Sessions Judge could under s. 423, 
cl. (d) have pàssed the later order as part of 


' the order of the-13th March; but that does 


not necesssarily mean that the Code com- 
pels him to limit all his orders under s. 520 
to his judgment reversing the conviction. 
Jf the applicant’s contention is sound, it 
would. have equally debarred the Magistrate 
from passing the subsequent order on the 
llth Febr uary, for the disposal of the pro- 
perty. It. is obvious, however, thats. 517 
does notlimit the power of the Magistrate 
or Judge, who has omitted to pass an order 
for disposal of exhibits.as.part of his judg- 
ment. convicting the accused, so as to de- 
prive. him of all power to subsequently pass 
orders for the disposal of the property. 


‘Similarly, I do not think that a Court of 


Appeal or Revision is so limited. I think 
that s: 520 expressly authorises the separate 
consideration, where necessary, of matters 
referred to in the section, 

- Reliance has been placed on the decision, 
in In re Laxman Rangu Rangari (1) in sup- 
port of the contention of the applicant, but 
1 think that that decision merely-recognises 
the principle that, in.a case like this, the 
Appellate Court, which would hear the 
Court to 
exercise ‘the jurisdiction under s. 520, 

-Tn my opinion the order passed by the 
Sessions J udge was a proper order and one 
which it was the duty of the Court to pass 
once thé conviction had been set aside. The 
judgment of the Sessions Judge of the 13th 
March was to the effect that no offence had 
been ‘committed ;. consequently it implied 
that the Magistrate had no jurisdiction 
under s. 517 to dispose of the property in 
respect of which no offence had been com- 
mitted, and it was only right that such 
illegal ‘order should be set aside. 

For these reasons I do not think that 
the Court should interfere, and I dismiss 


the application: 


K.S. D. - - Application dismissed. 
(1) 9 Ind. Cas. 947; 35 B. 253; 13 Bom. L, R. 131; 


12 Or. E. J. 169,. 


“560 


OUDH JUDICIAL COMMIS- 
. SIONER'S COURT. | 
CRIMINAL APPLICATION No. 140 or 1994, 
` . October 22, 1924. | 
Present :—Mr. Wazir Hasan, ` 
A. J, ©., and Mr. Neave, A.J.C. 
Pandit BIBHAMBHAR NATH—Accussp— 
—APPLICANT - l 
Versus 


EMPEROR—Oprosrre PARTY. 
* Criminal Procedure Code (Act V of 1898), s. 847— 
Warrant case, trial of—Charge framed-—Commitment 
to Sessions for portion of charge—Procedure. 

Section 347 of the Cr. P. C. authorises a 
Magistrate at any stage of the trial of a warrant 
case to commit the accused for trial to the Court 
of Session instead of completing the trial. him- 
self. The new charge which is then drawn up by 
the Magistrate has the effect of cancelling any. pre- 
vious charge framed by him but this is so only with 
respect to the subject-matter of the new charge. 
So far as this subject-matter is concerned the 'pre- 
vious.proceedings before the Magistrate must - be 
' regarded as proceedings in an enquiry preliminary to 
commitment but this alteration of the character of 
the enquiry does not extend te any matter which is 
not the subject of the new charge. [p. 361, col. Li. 

Where a Magistrate after having taken cognizance 
of a warrant case finds that the accused ought to 
be committed to the Court of Session in respect of 


a portion of the. subject-matter of the charge, but - 


that he has not committed a part of the offence with 
which he has been charged, his duty is to commit 
the accused for trial in respect of the subject-matter 


of the former portion of the charge and to acquit - 


him so far as the latter 


portion of the charge i 
concerned. [p. 361, col. 1,] d 


Section 347 of the Or. P. O. does not empower a.. 


Magistrate to discharge an accused against whom a 
charge has been framed. It is only in respect of 
the offence for which the accused is to be committed 
to the Oourt of Session that the proceedings are 
taken out of Ch. XXI of the Oode and the other 
proceedings of the Magistrate continue to be governed 
by the provisions of that Chapter. [p. 361, col. 2.] 


Revision under ss. 435/439 of the Or. P. C. 
against an order of the District Magis- 
e Wnao,- dated the 23rd September 
1 . Me 
Messrs. Hyder Husain and K. P, Misra, 
for the Applicant. 

The Government Pleader, for the Opposite 
Party. 


JUDGMENT .—This is an application 
under ss. 435/439 ofthe Cr, P. O. for revi- 
sion of an order of the District Magistrate 
of Unao for further enquiry under s. 486, 
Or. P. C., into a case in which an accused 
person had been discharged by a Magis- 
trate of that District. D. 

The faets of the case are that one Pandit 
Bishambhar Nath Bajpai was sent up ‘for 
trial by the Police under s, 408, Indian 
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Bajpai. 


[85 1:0. 1925] . 


Penal Code. The Magistrate before whom 
the case came, Pandit Shiam Singh Pathak, ` 
proceeded to deal with the case as a warrant ' 


: ease under Ch. XXI of the Cr. P. C., and 


after hearing the evidence produced for. 
the prosecution, framed a charge against 
the accused.under s. 409, Indian Penal Code 
of criminal breach of trust in respect of 
a sum of Rs. 24,000. At the end of charge 
it was noted that thissum was made up 
of two items of Rs. 17,000 and Rs. 7,000. 
The accused was called on to enter upon. 
his defence and pleaded not.guilty, The 
prosecution witnesses were now cross-ex- 
amined, additional evidence was produced 
on behalf of the prosecution, and witnesses 
were called and heard for the defence. At 
the end, however, the learned Magistrate 
decided that as the amount of misappro- 
priation was large, the accused ought to 
be committed to the Court of Session, but 
he came to the conclusion that “so far 
‘as the amount of Rs. 7,000 is concerned, 
the prosecution has failed to show the ac- 
cused's responsibility." On these grounds 
he discharged the accused of the offence 
in respect of this amount, and framed a 
new charge under s. 409 in respect of’ 
Rs. .17,000 only. He also cancelled the 
charge which he had previously framed. 
:'The District Magistrate being doubtful 
whether the case should not have been. 
committed for trial in respect of the whole 
Rs. 24,000, took action under s. 430, Cr. P. 
C. His'order against which the present 
application is made.is a very brief one... It - 
runs: "Present Pandit Bishambhar Nath 
Under s. 436, Cr. P. C. I decide 
to make further enquiry myself. Case for 
llth October 1924. Government Pleader be 
informed and he should be ready with any 
evidence which be wishes me to take."  . 
In the application for revision several 
grounds of objection are taken to this 
order, but we need only consider the first 
which runs: “That the Court below had 
no jurisdietion to interfere with the order 
of the First Court which is one of acquit- 
tal" From the whole of the Magistrate's 
proceedings it is clear that he took up the 
case to begin with as'a warrant case-under 
Ch. XXI ofthe Code. In his final order 
he'distinetly says: "I framed the charge 
against the accused knowing. that I could: 
dispose of the case myself, but my subse- 
quent study ofthe case-law tells me that 
where the amount of misappropriation is 
large. the accused ought to be committed to 
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the Court of Session." The contention of 
the learned Counsel .fof the. applicant is 


that having framed a charge under Ch. 


XXL the Magistrate could - not discharge 
the accused but could only acquit him, 


unless he-convicted him or decided to com- | 


mit him to Sessions under s. 374, Cr. P. C. 
We agree with this contention. Had the 
case been taken up from the first under 
"Ch. XVIII, ason enquiry preliminary to 
commitment, the Magistrate could no doubt 
under s. 213 (2), have cancelled the charge 


and discharged the accused, even after 


hearing witnesses for the defence, if he 
were satisfied that there were no sufficient 
grounds for committing the case. The 
learned Government Pleader argues that 
this is what he must be considered to have 
done, but -it is clear that the charge which 
is referred to as éapáble of. cancellation 
|. under this section is a charge committing 
the accused: for trial to. the Sessions Court, 
and not a charge framed by the Magistrate 
when trying a warrant case. Section 347, 
no doubt, authorises a Magistrate at any 
stage of the trial of a warrant case to com- 
mit the accused for trialinstead of com- 


pleting the trial himself. It is clear that ` 
the new charge which will then have to 


be drawn up by the Magistrate will have 


the effect of cancelling any previous charge ' 


framed by him; but this case can only be 
with, respect to the subject-matter of the 
new charge. So faras this subject-matter 
is concerned, ` the previous proceedings 
before the Magistrate must 
as proceedings inan énquiry preliminary 
io commitment, "but this alteration of 
character cannot be extended to any matter 
“which is not the subject of the new charge. 


What has happened is that the Magistrate - 


having taken cognizance of the case has 
found: that the accused is not proved .to 
have committed -a part of the offence with 
which he has been charged. 
offence, thereforé, he is bound to pass an 
order of acquittal. With respect to another 
part ofthe offencé he has found that there 
are -prima facie grounds for. believing it to 
have been committed and that the circum- 
stances are such that it ought to be tried 
by a Court of Session, and he has accord- 


ingly taken action under s. 347, Cr. P. C. to - 


commit it to that Court. “But the power 
conferred by that section to commit the case 
in respect of that' portion of the offence 
should not affect the obligation imposed on 
the Magistrate to acquit in respect of the 
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.other portion of the offence. 
. does not empower a Magistrate to discharge . 


be regarded : 


Of this. 


361 
Section 347 


an accused against whom a charge has been 
framed. - It is only in respect of the offence 
for which the accused is to be committed 
to the Court of Session that the proceed- 
ings are taken out of ‘Ch. XXI, and the 
other. proceedings of the Magistrate must 
remain governed by the provisions of that 
Chapter. 5 
In this view of the case, the order passed 
by the Magistrate relating to the sum of 
Hs. 7,000, though it purported to be an 
order of discharge, was really an order of 
acquittal and as such was not an order 
which the District Magistrate could inter- 
fere with under s. 436, Cr. P.C. The ap- 
lication must, therefore, be allowed and 


- the order of the District Magistrate set 


aside, and we accordingly hereby do so. 
Z. K. Application allowed. 





MADRAS HIGH COURT. 
` CRIMINAL Revision Case No. 859 or 1923. 
(CRIMINAL REVISION PETITION No. 687 oF 
: 1 


23). 
: July 14, 1924. 
. Presént:—Mr. Justice Venkatasubba Rao. 
BASINA APPANNA—PETITIONER— 
: APPLICANT 
. versus ` 
'. PETA AKKANNA-—ACCUSED— 
|. RESPONDENT. - 

Penal -Code (Act XLV of 1860), s. 499—Criminal 
Procedure Code (Act V of 1898), s. 198—Defumation 
—Words uttered by another—Confirmation by conduct 
—Offence—-Unchastity imputed to married woman— 
Husband, whether aggrieved—Complaint by husband. 

An accused person cannot escape liability for de- 
famation merely because he did not himself utter the 
words complained of. Where by his conduct and by 
words which he did speak he intended to give and 
gave the impression that he adopted as his own the 
words uttcred by another, he must in effect be deemed 
to have uttered the words imputed to him. [p. 362, 
col. 1.] ` 

Where a married woman is defamed by an impu- 
tation of unchastity, her husband is a person aggriev- 
ed within the meaning of s. 198 ofthe Cr. P. C. and 


` has the right to prefer a complaint of defamation. 


[p- 362, col. 2.) 

Chellam Naidu v. Ramaswami, 14 M. 379; 1 M. L. 
J. 242; 2 Weir. 230; 5 Ind. Dec. (N. s.) 265, Chotalal 
Lallubhai v. Nathabhai Bechar, 25, B. 151, 2 Bom. L. 
O. 665 (F. B) and Ananta Goundan v Emperor, 15 
M. L. J. 224; 2 Or. L. J. 381; 2 Weir. 231, followed. 

‘Petition, under ss. 435 and 439 of the Cr. 
P.O., 1898, praying the High Court to revise 


E 


362. 


the judgment of the Court of Session of 
the Ganjam District, in Criminal Appeal 
No. 8 of 1923, preferred against the judg- 
ment of the Court of the Sub-Divisional 
Magistrate, Chicacole, in O. C. No. 59 of 
1922. 

Mr. S. Subramania Sastri, for the Peti- 
tioner. ` 

Mr. B. Pocker, for the Respondent. 

ORDER.—The first question to be decid- 
ed in this case is, is the evidence of P. W. 
No. 5 true ? The learned Sessions.Judge has 
not said that he disbelieves his evidence. 


The witness was the Vakil of the accused , 


himself in the proceeding in connection with 
which the defamatory words in question 
were said to have been used. No ground 
has been shown for rejecting his evidence. 
If his evidence is believed, is there suffici- 
ent material on which. a conviction for de- 


' famation can stand? P. W. No. 5 advised the " 


' accused to compromise the civil suit be- 
tween P. W. No. I and the accused. There- 
upon he replied: “There are other reasons 
for the dispute I shall disclose them in pri- 
vate.” Then one Ramanujayya, who was 
listening to the conversation, said: “There 
is nothing else, It appears that there is in- 
timacy between P. W. No. l's wife and the 
accused and hence the accused says that P. 
W, No. 1 has been trying to trouble the ac- 


cused”. And P. W. No. 5 proceeds to say :—: 


"T warned the accused that he should not 
give ventto such language since it is de- 
famatory and he would be legally liable. 
The accused replied that he would not be 
faulty by exposing P. W. No. I when he was 
trying to bring loss to his credit. Then I 
went away.” It is argued on behalf of the 
accused: that the words. complained of were 


not actually uttered by him. This con- - 


tention, though literally true, does not avail 
the accused at all. By his conduct and 
by a few words which he did speak 
he undoubtedly intended to give and 
gave the impression that he adopted as his 
own the words reported to P. W. No. 5. 
Tam not in the least prepared to hold that 
merely because the accused did not him- 
' gelf utter the words complained of, he can, 
escape liability for defamation. 'The Ex- 
planation 3; for instance, to s. 499, Indian 
Penal Code by way of analogy throws some 
light upon the question in controversy :— 
“An imputation in theform of an alternative, 
or expressed ironically, may amount to 
-defamation.” In this case by. assenting by 
conduet and suggestion to what he himself 


VALAB DAS V, MAUNG BA THAN, 


[85 I. 0. 1925] 


was reported to have said the accused in.. 
effect uttered the words imputed to him. 
Imust disagree with the Sessions Judge and 
hold that the offence of defamation has been . 
made out. 

It was next argued that the person de-: 
famed was the complainant's wife and that 
thecomplainant had no right to initiate the 
prosecution. Brahmanna v. Ramakrishnama ` 
(1) was relied on in support of this proposi- 
tion; This case, however, related toa civil. 
action and it was held that the injury caus- 
ed to the husband was remote and. not im- 
mediate and that although the imputation 
of unchastity on the part of plaintiff's wife 
caused him pain of mind, that did not give 
him a right to claim damages. But in the 
present instance we are not concerned with. 
the civil rights of the parties and the 
authorities bearing on this subjéct clearly 
establish that where & married woman is 
defamed by imputation of unchastity, her 
husband is a person aggrieved under s. 198 
of the Cr. P. C, In other words, the combin- 
ed effect of s. 499 of the Indian Penal Code 
ands. 198 of. the Or. P. C. isthat the husband 
of the woman to whom unchastity is imput- 
ed has the right to prefer a complaint of de- 
famation. See Chellam Naidu v. Ramasami 
(2, Chhotalal Lallubhai v. Nathabhai , 


: Bechar (3) and Anantha Goundan v. King- 


Emperor (4). 

I am acting in revision and as I cannot. 
convert the finding of acquittal into one 
of conviction, all that remains to be done > 


.is, to send the case hack to the present Ses- 


sions Judge to re-hear the appeal and dis- 
pose of it according to law in the light of , 
the observations I have made. 

Y. N. V. Case remanded. 


(1)18 M. 250; 5 M. L. J. 89; 6 Ind. Dec. (N. &) 
524. 
(2) 14 M. 379; 1 M. L. J. 242; 2 Weir. 230; 5 Ind. 
Dec. (x. 8.) 265: j 

(3) 25 B. 151; 2 Bom. L. R. 665 (F. B.). 

(4) 15 M. L. J. 221; 2 Cr. L, J. 381; 2 Weir. 231. , 


RANGOON HIGH COURT. 
Oivin Revisions Nos. 239 or 1922, 
dune 15, 1923. 
Present:—Mr. Justice Duckworth. 
VALAB DAS AND oTHBRS—APPELLANTS 
- Yersus : 
MAUNG BA THAN— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 476-~, 


[88 I. 0:1925] 


Perjury committed in judicial p OPE der for ` 


prosecution, when can be made— Reasonable probability, 


of conviction-—Provincial Small Cause Courts Act (IX 
PA 1887), s. 25—Revision—High Caurt, when will inter- 
ere. 

Where perjury. is alleged to dive been committed 
in-the course of a Judicial proceeding and is duly 
brought to the notice of the Court, the Court is, 
justified in. taking action under s. 476 of the Cr. P. 
9 a order prosecution of the` offender. [p. 364; 
ao c 

It is not necessary that the Court should form its 
opinion as ‘to the desirability of prosecuting the’ 
fid] during the Progress of the actual case. 
dbi 

It is nét fair to allow proceedings for perjury to 
take their eoürge where the evidgnce is evenly balanced: 
and there is no reasonable probability of securing , 
a conviction. "p. 365, col, 1.] 

Under 8. 25 ? ‘the Provincial Small Cause Courts Act 
thé High Court should ‘only interfere to remedy injustice 
and.when substantial justice has been done it will 
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not, interfere even though the Small a Court may 


téchhidally have erred. [p. 363, col..2 


The High Court will not tatar in findings of* 


fact when the Judge has decided them on evidence 
and ae i8 evidence to support the finding. [p. 364, 
co 


Revision against án order of. the Small 
CàuBe Coürt, , Ratigdon “in Civil Miscel- 
laneous No: 594 of 1999. 

Mr. Giles (with him Messrs. N. M. Cowasjée 
and S. A. Rahman), for the Appellants. 

Mr.. Chori, tóf thé Respondent. g 

J UDGMENT.—These two'cases, Civil 
Revision Nos. 238 arid-239. of 1922 have been 
heard together. and I shall deal with them 
both in this order. 

The facts have. been very fully set: oui. by 
the’ learned 3rd Judge of the Small Cause 
Court, Rarigoon and I need not go into them 
again. E 
"Thése appli¢ations can only lie aider. 
s. 25 of . the “Provincial Small Cause Courts 
Act. The < case of San Gaing v. King-. 
Emperor (1).and: the Full Bench case of 
Har. Prasad-Das v. Emperor (2) are adequate’ . 
authorities that, where a Civil Court has 
taken áciión ünder s. 476, Cr. P. C., -thè 
Revisional Court. cannot act under s. 439, 
Or, P. GC... Unless, théreforé, grounds for 
revision ot the orders of learned Third Judge 
' of the, Small Cause Court’ have beén estab- 
lished. under 6.25 of the Provincial Small 
Caüsé Courts Act, this Court- has no power 
to interfére; Thé igh Court’s powérs: 
under this ‘séction. have. been élearly set 
out in the cásé of Poona City Municipality v. 
Ramji Raghunath (3) in which Farron, CJ; 
and Parsons; J-, held inter alia, that an 

Q0) £L. B. R; 339; .9 Or. L: J. 2 

.(2) 19 Ind. Cas: 197: u^ 9 "E ti C. L. J. 245; ^i 


Or. L: J. 197; 17.0: W, 
2. 21 B. 250; Ik Ind. Dec. 6 8) 19. 


p 


. judicial discretion. Fdo not agree. 


? 
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error of law: or -procèdure in the Small 
Cause Court confers jurisdiction upon the 
' High Court to`-exercise the power commit- 
ted to it by s. 25 of the Provincial Small 
Cause Courts Act; but that the powers so 
‘conferred are purely discretionary and there 
is nothing in the nature of an appeal either 
on law or fact. Thé Court should only in- 
terfere to remedy injustice, and, where 
substantial justice has been done it will 
“not interfere, though the Small Cause 
- Court may technically have erred. At the 
same ‘time it was held, after comparing 
s..622 (now 115) C. P. C. with s. 25 of the 
Small Cause Court Act, that the latter was 
of the widest scope in conferring discretion 
upon the High Court, in contradistinction 
to the narrow terms of s. 622, C, P. C. 
Learned: Counsel for the applicants has 
animadverted strongly upon the-demi-official 
letter dated the 14th September 1922 
"from the Registrar of the Chief Court 
to the Chief Judge of the Small Cause 
Court, asserting that this letter was of 
such anatureas to force the hands of the 
Third Judge, when forwarded to him by 
the Chief Judge, and to leave him no 
That 
letter directing nothing. more than _ that 
an inquiry should be held, and it ddded 
that if it appeared that anyone had com- ` 
mitted perjury steps should be taken to have 
him prosecuted, that was all. Except that 
it directed an inquiry, it in no other way 
forced the hands of the Third Judge nor 
laid down what procedure he was to adopt, 
In my opinion the facts, as stated by the 
Gommissioner of Pegu and Maung Ba Than 
to the Chief Court warranted: this letter, 
which merely brought to the Small Cause 
Court's notice that there might have been 
“perjury committed in the suit. It isargued 
by learnéd Counsel for the applicants that 
an ex parte decree had been passed and that 
the proceedings in question were -over and 
that the mere fact that Ba Than had 
‘applied for removal of. the attachment 
order on his salary, and to set aside the 
ex parte. decree did not continue the said 
suit. The alleged offences of the 3 appli- 
eants.were committed before the Third 
Judge in the course of a judicial proceed- 


. ing, and they were brought to his notice by 


' the Chief Court's letter’ “during subsequent 
~ éxé€cution and miscellaneous proceedings 
after that proceeding was concluded. The 
Judge did not in fact t hold an inquiry owing 
to his own. opinion and clearly hé had no 


364. 
opinion on the matter until the inquiry 
was concluded. It is, therefore, contended 
that what was done, did not comply with the 
provisions or intention of s. 476, Or. P. C. 
which lays down that when a Court is “of 
the opinion that there is ground for inquir- 
ing into any offence referred to in 
s, 195 and committed before it or brought 
under its notice in the course of a judicial 
proceeding, such Court, after making any 
preliminary inquiry that may be necessary, 
may send the case for inquiry,” etc. This 
clearly shows that the Court must have 
formed its own opinion before taking action. 
I agree with the opinion of Geidt, J., in 
thé Full Bench case of Begu Singh v. 
Emperor (4) where he states that the terms 
of s. 476, Cr. P. C., indicate that the desir- 
ability of prosecuting the offender must be 
present tothe mind of the Court during 
the proceedings in the course of which’ the 
offence was committed, or brought to its 
notice. But I do not agree that this means 
that, unless it is during the progress of the 
actual case in which the offence is com- 
mitted that this opinion is formed, no 
prosecution can be ordered under s. 476, 
Cr. P. C. The fallacy of this argument 
has been pointed out in the case of In re 
Lakshmidas Lalji (5) and in the very clearly. 
argued case of Girwa Prasad v. King 
Emperor (6) the contentions of Geidt, J., in 
Begu Singh's case(4)even as qualified by-him 
on p. 562 of the decision, would preclude a 
Court from taking action, where ina subse- 
quent judicial proceeding any such offence 
is brought to its notice and it forms an 
opinion that there are grounds for ordering a 
prosecution. Clearly here it was,in the course 
of a judicial proceeding, t.e., when Maung 
Ba Than had moved the Court to cancel the 
- prohibátory order and to set aside the ex 
parte decree that the alleged commission of 
offences in question was brought to the 
Judge's notice and after a preliminary in- 
quiry he formed his opinion that, prosecu- 
tions were called for. In the case of Girwar 
Prasad v. King Emperor (6) on p. 399* the pas- 
sage “a judicial proceeding was in full course 
before him. In the course of it, it was brought 
to his notice that an offence had been,com- 


mitted and he then and there held aninquiry 
(4) 34 C. 551 at p. 560 to 562; 11 C. W. N. 568; 5 
0, L. J. 508; 5 Cr. L. J. 398; 2 M.'L. T. 298. 
(5) 32 B. 184; 10 Bom. L. R. 28; 7 Or. L. J. 35; 3 
T 


M. L. T. 116. : 
(6) 1 Ind. Cas. 306; 6 A. Ly J.. 392; 9 Or. L. J. 
219 
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into that offence, and followed it up until 


he passed his order," very aptly- fits the . 
In the Allahabad case the 
offences were committed in suits filed at ` 


present ease. 


“two different places whilst the “judicial pro- 
ceedings” in question were execution pro- 
ceedings transferred to the Munsif's Court 
at Havali. A casual witness brought the 
offences to the Munsitf’s notice. 

. quent action under s. 476, Cr..P. C. were held 

_to be good. In my opinion the Judges in 


His subse- . 


Bagu Singh s case (4) did not attach sufficient . 


weight to the words "brought to its notice" 


in s. 476, Cr. P. C, It is not suggested that. 


an Appellate or Revisional Court would 
not have jurisdiction to act under s. 476 
Cr. P. C., inthe case of appeals or revisions 
actually before it. 


In the case of Awadh Behari Lal, v. 


Emperor (T) it was indicated that the text ' 


was whether the Court purporting to order . 


a prosecution under s. 476, Cr. P. C., did so . 


after forming its.own opinion. 
what oecurred here. I, therefore, do .not 
consider that the proceedings of the learned 
Judge of the Small Cause Court were illegal 
or withoüt jurisdiction, or that he did not 
form his own opinion on the evidence, 
Ineidentally he-was in error in using the 
“word “sanction” when- complaining asto 
the offences which he considered had been 
committed by the 3 applicants. Section 195, 


Cr. P. C., deals with "sanction" whereas: 


s. 476 does not. This, however, was merely a 
terminologieal error, and is of no import- 
ance. As tothe merits it is a well estab- 


lished principle of law that, under s. 25 of: 


the Provincial Small Cause Courts Act the 
High Court will not interfere on findings 
_of fact whem the Judge has decided them 
on evidence, and there is evidence to 
support the said findings. The learned 
Judge in this instance came to all his 
findings on eviderice. Prima facie then 


there are no valid reasons of factfor the . 


interference of this Court on revision. But 
it is urged that the facts even as stated by 
the learned Judge after full enquiry 
clearly indicate that there is no reasonable 
probability of these 3 applicants being 
convicted by any Criminal Court. It is; 
therefore, argued that this Court should use 
its wide discretion in setting aside the order 
of the learned Third Judge. 
was taken before Jwala Prasad, J., in the 
case of Awadh Behari Lal v. Emperor (7), 
‘already referred to, on page 164 of the 
(7) 50 Ind. Cas. 162; 20 Or. L. J. 274, . 


This objeetion | 


This was ' 


feb LO. idi) 


report, ànd he disallowed it; but ‘there: no 
less than, two Oourts .had decided that the - 


satisfaction petition was -a . forgery, and’ 


there was evidence to this effect. Here 
.matters are different. The question arises 
“mot under s. 115, C. P. C., but under s. 25, 


Provincial Small Cause - Courts Act, and : 


there.is not before the Court the judicial 
opinions ofa District and a Munsifs Court 


-as to the credibility of the affidavit and 


_ evidence. . 
In my:opinion, the edie adducéd was 
so.evenly balanced in weakness.on the one 


hand that this Ba Than was the lessee of. 


the room, on the other that it was another 
Ba Than—that unless, which is not alleged, 
there was a considerable amount of further 
evidence affirming that the lessee was not this 


. Ba Than, the prospects ofthe conviction of - 


. the three applicants would be slender indeed. 
The learned Third Judge stated that there 
.were many discrepancies in the statements 
of the parties and their-witnesses. The evi- 
' dence of Ma Ma and Daw Kyok that the 
lessee was not this Ba Than is little, if 
,anything better than the evidence to the 
- contrary of Thein Maung and Maung Thein 
. Pe, which the learned Judge did not 
believe, and his order shows that he had a 
very pooropinion of the statements of the two 
. women, who are not of a respectable class. 
J am convinced that it would be an injustice 
_on such evidence to allow proceedings to 
take;their course, and the applicants to stand 
their trials on the charges named, inasmuch 
` as there would be no reasonable pr Cha bility 
of.their conviction. ' 


I feelthat I must comment adversely on ` 
the action of the Commissioner of Pegu in 


refusing to- act on the two prohibitory 
orders of the Small Cause Court in the case 
of one of his clerks, and in communicating, as 


of directing his clerk, if aggrieved and 
wronged,-to: take such ordinary legal and 


remedial steps as the-case which he set up. 


warranted. 
^ There having been, in my view of the 
ease, an injustice committed, the order of 
the lower Court sending the proceedings 
'to the Distriet Magistrate, Rangoon, for the 
prosecution of the 3 applicants Jivandas 
‘Saychand, Valabdas and Changu - Panday, 


under ss, 200, : 193 and 193, Indian Penal: 


Code, is set ‘aside. i 


The matter being of a criminal nature, . 


I make nó, „order as to costs. 
K,8.0D,.. ^ : . Revision allowed, 


. AMIR GHAND. v. BMPEROR, 


eya 
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LAHORE HIGH COURT. 
CRIMINAL MQSOELLANEOUS Case No, 73 of 1924. 
July 29, 1924. 

Present: vy Justice Martineau. 
AMIR CHAND AND HIS WIFE 
Musammat PERMESHRI—PETITIONERS 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 171— 


. Bigamy and abetment of bigamy—Jurisdiction. 


The offences of bigamy and abetment of bigamy 
are triable only in the district in which the second 
marriage or the abetment takes place. 


Application for transfer of a criminal 
case under s. 526, Cr. P. C., from the Court 
of the Magistrate, First Class, Jhelum, to the 
District of Rawalpindi or to the some other 
Magistrate in the District of Jhelum. 

Mr. Shamair Chand, for the Petitioners, 

Mr. I. C. Chopra, for the Respondent. 


ORDER.-—The Magistrate has replied 
to the petitioners' allegations and there 
appears to be nothing in his proceedings 


which would afford a sufficient reason for 


transferring the case. But I think it would 
be proper to transfer the case on another 
ground. The petitioners objected that the 


‘Chakwal Court had no jurisdiction. The 


Magistrate overruled the -objection on the 
ground. that the complainant's wife, Sita 
Devi,was said to have been enticed away 
in the Jhelum District, but that was nota 


.correct view as the prosecution is not for an 


offence under s. 498, Indian Penal Code, but 
for bigamy and abetment of bigamy, the 
allegation being that the petitioners got 
Sita Devi married to Sadhu. The case 
would be triable only in the district in 
which the.second marriage orthe abetment 
took place. Up to the present tke com- 


. - plainant has refrained from stating where 
he did, direct with the Chief Court, instead - 


it did take place, while the accused, or 
those of them who have appeared, deny that 
there has been asecond marriage. Counsel 
for the complainants is even now unable to 
inform me where the second marriage took 
place. Now the petitioners live in the 
Rawalpindi District, apparently in a very 
remote part of the district. There have 

been many hearings of the case, and it is 


` exceedingly inconvenient for them to lake 


the long journey to Chakwal for each hear- 
ing. Thereis at present nothing to show 
whether or not there is any evidence against 
them, as .no evidence has yet been recorded, 

the case having been repeatedly adjourned 
on account of the attendance of the princis 


5 revision case is of some interest. 
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pal accused, Sita Devi, not having been 
' secured. It is apparently not known where 
Sita Devi is. 

. In these circumstances, I think it is not 
right that the petitioners should be harassed 
by having continually to take. journeys to 
Chakwal for the hearing of a case with 
regard to which itis still not known whe- 
ther the Court at Chakwal has jurisdic- 
tion. 

I transfer the case to the Rawalpindi Dis- 
. trict. to the Court of such Magistrate of 
the First Class as the District 1 Magistrate of 
‘Rawalpindi may nominate for the trial of 
the case. 


K. S. D. Case transfered. 


MADRAS HIGH COURT. 
(Criminar Reviston Case No. 604 
: oF 1924.) 
OBTAINAL “REVvISION PETITION No. 305 — 
or 1924. 
September 4, 1924. 
Present:—Mr. Justice Wallace. 
In re V ADIGALAPYDIGADU— 
COMPLAINANT—PETITIONER. . 

Criminal Procedure Code (Act V of 1898), s. 850 (a) 
—-De novo trial—Accused, right of, to re-examine some 
witnesses only— Pt 'ocedure. 

Under proviso (a) to s. 350,.Cr. P. C., the right 
given fo an accused person is the right of demanding 
„that the prosecution witnesses or any.of them be re» 
summoned and re-heard, and it rests on the accused 

.. to say: who, shall be re-summoned and re-heard. ‘The 
complainant, however, has.no such right, and when the 
accused is exercising ‘his right under the proviso in 
regard to some witnesses only, the complainant can- 
uot claim a de novo trial from the. beginning. .lt is 


open to the accused at any time to-say that he does - 


not wish certain witnesses to be re-summoned ‘and 

, re-heard, even though previously he had asked for 
them tq "be re-summoned and re-heard. '[p. 366, col. 2.] 

' Daroga Chowdhury v. Emperor, 52 Ind. Cas. 398; 20 
Or. LJ. 638, Jago Singh v. Emperor, 53 Ind. Cas. 820; 

..20.0r. L. J. 820 and Sahib Din v. Emperor, 66 Ind. 
Cas. 826; 23 Cr. L. J. 330; 3 L. 115, relied on. 


Petition under SS. 435 and 439 of the Cr. ` 


; ©, P, 1898, praying the High Court to 
revise the judgment of the Court of. the 
. Second Class Magistrate, Viziyanagaram, 
- ‘dated the 11th August 1924, in ©. O. No. 107 
, of 1924, 
Mr. Y. Suryanarayana, for the Petitioner. 
ORDER.—The point raised in this 
The pe- 
. titioner as the complainant in C. C. No. 107 


of 1924 on the file of the Second ‘Class ` 


_ Magistrate of Viziyanagaram charged the re- 
‘spondents with theft. The Magistrate has 
"acquitted the accused, His LL had 


i ADIGALÀPYDÍGADU, In vé. 
. examined 8 witnesses for the prosecution, 


(851. 0. 1925] 


and when the' present Magistrate took up 
the case, the accused asked for the witnesses 
to be re-sumtnoried and re-heard. The com- 
plainant was accordingly re-summoned and 
again examined. The -accused appears 
then to have stated that he did not want 
the other witnesses re-called, and the Magis- 


_trate proceeded to judgment, The petitioner 


argues that the Magistrate had no right 
to break off a de novo trial in the middle and 
that he was bound to re-summon and re- 
hear all the witnesses ‘again and that the 
omission to do so vitiates “the trial. 

Now, as I read s. 350 of the Cr. P. CO, it 
may be right to describe a fresh enquiry 
as a de novo trial when the Magistrate him- 
self decides to re-commence thé trial; but 
when proviso (a) of the section is brought 
into.force it does not seem to me that there 
is any questioh of à de novo trial. Under 
proviso (a) the right given to. gn accused 
person is the right of: "demanding that the 
prosecution witnesses or any of them be 
ré-summoned and re-heard. It does not 
say that the trial must be begun: again 
from the beginning. "The provision is one . 
entirely in the interests ofan aecused per- 
son and allows lim to have any witness 
whom he wishes, re-summoned and re-heard; 


Jand obviously ‘he may, at any time say, 


that he does not ‘wish, certain witnesses to 
be re-summoned and re-hedrd even though 
previously he. had asked for them to be 
re-summonéd and re-heard.. That is‘to say, . 
it rests on thé accused to say who shall be 
re-summoned and re-heard. The complain- 
ant in the case is not given this right and 
to accord such a right to him would ob- 
viously work against the, interests of the 
accused. Fresh. evidence might be concoct- . 


ed,-and. blunders in -the previous evidence 


might be explained, away. I am clear that 
when the accused is exercising his right 
under’ the proviso (a), (the complainant) 
cannot claim that he must demand de novo 
trial from the beginning. 


The. petitioner. calls my attention to 


_ three reported rulings, none of which seems E 


to affect this conclusion. The ruling in 
Daroga Chowdhury v. Emperor (1) deals 
with acase of an accused person who had 


- demanded and been granted a de novo trial, 


which trial by the .procedure adopted had 
been in fact frustrated. It is true that the | 
learned Judge uses language implying that 


. (Q 52 Ind. Cas, 308; 20 Or. Ti J. 638,, 


: [85:1 0.4995]. 


. when a de novo txialisgranted to an accused 
person -the -proceedings .are "completely 
“blotted out and superseded.” 
be remembered that he was looking at the 
case from the. point of view of the ‘accused 
.&nd if the accused insists that the trial-be 
. gone on with again from the begiuning.and 
does not resile from that position, undoubt- : 


.edly so far ashe is concerned the previous ` 


- proceedings: are blotted out. Jago Singh v. 
Emperor.: (2) is an exactly similar case. 
:Sahib Din v.. Emperor (3) is wholly off the 
point. Itis to the effect that when a wit- 
_ness has been re-examined at the accused's 
request under s. 350 of the Or. P. C. his ori- 
- ginal statement cannot be used as evidence 
_against the accused. This has no applica- 
tion toa case where the accused himself 
-has agreed, by waiving his right to re- 
.examine the witness, to the former state- 
meng of the witness being used against 
im 


I can find mo authority in supportof the. 


.petitioner's contention, The idea that when 
a Magistrate .has himself thought it un- 
necessary to recommence the trial, but 
, when he re-calls witnesses because the-ac- 
cused exercises.his right under proviso (a), . 
: the. accused has no option of withdrawing 
, from the exercise of that right at a later 
“stage of the case and that, therefore, the 
` Or. P. C. compels the Magistrate to go on 
.re-examining witnesses though neither he 
-nor the accused: wants to do so; is not one 
that commends itself to me. 

As.to a further point raised, the ruling 
in Tanguturi Sriramulu v. N alam Kar ishna 
Row (4) is authority for the correctness of 
the ‘Magistrate's order as one of'acquittal 
‘and not of ‘discharge. 

I, therefore,.find nothing illegal-in the 
_ procedure sad, RR the petition with: 
. costs. 

V.N. Y. Petition dismissed. 

rd 53 Ind. Cas. 820; -20 Or. L. J. 820. : 

3) 66 Ind. Cas. 896; ,23 Cr. L. J. 330; 3 L. 115. 


(4) 25 Ind. Cas:- 1001; :38 M. 585; (1914) M. W-N- 646; 
- 16 M. L: T. 303; 2 M. L. J. 589; 15 Cr. L. J. 673 





OUDH JUDICIAL COMMIS- 7 
^ -SYONER’S COURT. ` 
URIMINAL REFERENCE No. -39 or 1924, - 

: “November 3, 1924. 
* Presént :—Mr. Dalal, J.G. : f 
| HAFIZ KHAN CowPrAmANT--AEPLICANT 
-. versus 
EMPEROR— Opposiri PARTY. 
| Cn iminal, Procedure Code ee Y of. 1898), ss. 250, 


HAFIZ KHAN: V, EMPEROR. 


But it must: 
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485, 439, 440--Case instituted upon information to 
Polit — Compensation, order for, whether can be made 
—-Order directing compensation, whether exempts com- 
plainant from eriminal liability--Question of fact— 
. Revision—Parties, whether entitled to be heard. 

Under s. 250 of the Or. P. C. compensation ean he 
awarded in a case instituted upon information given 
“to a Police Officer. 

A complainant does not escape liability for pro- 
. secution under s. 211 of the Penal Code by reason 
of an order directing payment of compensation having 
been passed against him under s. 250 of the Cr. P. C. 

A Magistrate trying a case is entitled to his opinion 
on facts and his order is not liable to be set aside 
in revision merely because he has not acted accord- 
ing to a Superior Court with “fair mindedness and 
breadth of vision” 

Under s. 440. of the Cr. P. O. no party has any 
.right to -be heard either, personally or by Pleader 
before any | Court while exercising its powers of revi- 
Sion. ; 


Reference made by the Sessions Judge, 
Fyzabad, under s. 438, Cr. P. C. 


` ORDER.—I have gone through the 
‚record and the order of reference of the 
learned Judge dated 9th August 1924. I 
fail to discover any point of law which 
.would entitle this Court to interfere with 
an order under s. 250, Cr. P. O, 


. which isnot open to appeal under cl. 3 of 


‘that: section. The fine imposed in the pre- 
sent.case is one of. Rs. 40 and whenever the 
fine by way of compensation exceeds Rs. 50 
an appael is allowed under the law. There 
must, therefore, be some difference in the 
treatment of the two cases, one where the 
.compensation ordered is Rs. 50 or under 
“and the other where it is over Rs. 50. 

Iam not very clear whether the learned 
-Judge aecuses the Magistrate or not on 
.not acting “ forthwith” as directed in 
s.250 (1), So faras Ican make out the 
"Magistrate did actforthwith and as the com- 
plainant was not present, summon$ had to 
be.issued to him to appear and show cause 

.as laid down.in el. (1) of the section. Cause 
.was shown by the complainant Hafiz Khan 
and ib was.not held by the Magistrate to be 
satisfactory. The learned Judge viewed the 
evidence on the record differently from the 
manner in whieh the Magistrate had viewed 
it. This, however, is not a point of law. If 
"the matter had come up before the learned 
"Judge in appeal, his valuable observations 
on facts would have been entitled to the 
greatest consideration. The application, 
however, vas one by way of revision. The 
Magistrate is entitled:to his opinion on facts 
even where he has not acted, according to a 
superior Court, with * "fair mindedness and 


A breadth. ot vision" " 


' 368. 
Iam most averse to interfering -on. facts 
by way of revision as that would remove 
the difference specifically laid down by 
Statute between appeal and revision. 
' In drawing attention to the provisions of 
s, 211 the learned J udge appears to over- 
look el. (20) ofs. 250 which lays down that 
no person who has been directed to pay 
compensation under this section.shall by 
reason of such order be exempted from any 
civil or criminal liability in respect of the 
complaint made or information given by 
him, Hafiz hasin no way escaped a liabi- 
lity for prosecution under s. 211, Indian 
- Penal Code, by reason of the order passed 
by the Magistrate under s, 250. 

The inter ference of the Police prosecuting 
Nageshar Panda is beside the point. Section 
250 specifically lays down that compensation 
can also be awarded in a case instituted 
“upon information given to a Police Officer. 

This Court will receive considerable help 
and will not be puzzled if learned Judges 


when making reference would put down: 


the points of Jaw serially as 1, 2, 3 and so on, 
In a mass of writing this Court finds 
considerable difficulty in discovering the 
exact point of law which the learned Judge 
considers would. arise in the revision. In 
the present case I have tried to discover as 
best I could the points of law probably 
raised by the learned ‘Judge in his order of 
reference. 

Under s. 440 of the Cr. C. P, no party 
has any right to be heard either personally 
or by Pleader before any Court when exer- 
cising its powers of revision. So I have 
not called upon the parties to appear here. 
The learned Judge’s order is a lengthy one 
“and the applicant could in the nature of 
things*have nothing more to say. 


I refuse to interfere with the order of the’ 


Magistrate and direct that the record be 
returned, 


Z. K. Record returned, 


RANGOON HIGH COURT.. 
CRIMINAL REFERENCES Nos. 78 AND 79 OF 1924. 
November 7, 1924, 

Present :—Mr. J ustice Carr and 
Mr. Justice Godfrey. 
EMPEROR— PROSECUTOR 

` versus 
PO YIN AND ANOTHER—ACCUSED— 
RESPONDENTS. 


Qrimánal Procedure Code (Act V of 1898), s, 110— .. 


EMPEROR v. PO YIN,: 


[85 I. ©. 1825] 
General vepute—Evidence of witnesses living near 
accused, admissibility of—Magistrate, duty of. 

In proceedings under s. 110, Cr. P. C., evidence of 
general repute given by witnesses who live sufficiently 
near to the accused to bein a position to know his 
real reputation should not be rejected merely on the 
ground that they are not his immediate neighbours. 
[p. 369, col. 1.] 

In proceedings under s. 110, Cr. P. C., it is not 
for the Magistrate to consider whether the Police and 
village authorities could not ensure good behaviour 
onthe part ofthe accused if they exerted themselves 
more in executing their duties. [p. 368, col. 2.] 


Reference by Mr, J ustice Baguley against 
an order of the Sub-Divisional Magistrate, 
Bassein, in Criminal Miscellaneous Trials 
Nos, 55 ‘and 56 of 1924. . 

Mr Gaunt, Assistant Government Advo- 
cate, for the Orown. 

; JUDGMENT. x 

Carr, J.—The facts of these two cased 
are almost identical andit is not necessary 
to discuss them separately. 

- The respondents were called upon by the 
Sub-Divisional Magistrate to furnish security 
for one year unders. 110, Cr. P. O. and in 
default were committed to prison. On 
appeal the Sessions Judge set aside the 
orders. In the case of Po Yin there were 
five witnesses who spoke to his general 
reputation as an habitual thief. None of 
those witnesses actually resided in the same 
hamlet as Po Yin. The first witness was 
the village headman of the tract within 
which Po Yin resides. He speaks of his 
village as being “about half an hour's walk" 
from Po Yin's. The next witness resides in 
the same village as the headman. He gives . 
the distance as "over a call." Thethird and 
EET also live in this village. They say it 
“about two calls” from accused's village. 
The last witness is the headman of a 
neighbouring village, which he says is over 
a call" from accused' S. 'lhere were no wit- 
nesses who lived actually in the sameham- 


- let as theaccused,. which, itis stated, con- 


tains only four or five houses, The accus- 
ed himself called no witnesses. In allow- 
ing the appeal the Sessions Judge relied. 
mainly on the dicta of Fox, J., in Crown v. 

Nga Nyein (1) and King-Emperor v. Nga 
Shwe U (2). : 

In the first of these cases the learned 
Judge following a Calcutta case, said that 
“A man’s general-reputation is the reputa- 
tion which he bears in the place in which he 


lives amongst the body of the inhabitants of 


ys place." That definition may be'accepted 


)1L B.R.90. | 
(9 21. 2. E, 166, 


E : ae 


LL 


_ too-restricted meaning to the word "place." . 


qioids 


as correct in the great majority of cases, but 
lean hardly recognizeitas conclusive. It is 
‘quite possible fora cunning rogue to conceal 
his real. eharactér from his immediate 
neighbours. That question,-however, hardly 
‘arises in this. case. Where the Sessions’ 
Judge has erred; think, is in attaching a 


It is not possible to set'any. definite bounds 


to the meaning of this term., The meaning: 


mustnecessarily vary with the circumstances: 
.of the case. Ib certainly cannot rightly 
be restrieted' to the group of houses in 
which the accused happens to reside, how- 
ever, small that may be. Nor is it right to 
discard the evidence of witnesses who speak 
to the reputation of the aceused merely be- 
cause they are not his immediate néigh- 
bours, What the Court has to do is to 
satisfy itself tliat the evidence ofthe witness- 
es is true, and ifit is satisfied on this point, 
then it is entitled to accept; the evidence. 
Where a witness lives aba considerable 
distance from the person of whose reputa- 
tion he speaks, the Court should, of course, 
enquire how’ he came by that knowledge 
and should take the answers into considera- 
tion in framing its estimate of the value of 
the evidence: j 


|| 


In the présent cases it-is clear that all- 


‘the witnesses lived sufficiently near to the 


accused to be ina. position to know his real’ 


. reputation. and their evidence should not 
have been rejected -merely “on the ground 
miat they were not his immediate néigh- 
-bours. i 


Atthe same time the fact that, no such: 


l immediate neighbours were -called -should 


have. been explained and the. Magistrate 
should have gone into: this question: ; 
-~ In the secoüd case: quoted’ the learned 

udge said: “If it: is proposed to prove by 
əvidence of.general repute that a person 
called. on to give security is an habitual 
offender of one of the types mentioned in 


s.. 110, the. form which- the chief question ` 


put to.the witnésses'should take should be 
‘What, as far as you know, is the repute of 
the accused amongst the body of: villagers 
of the village in-which hé has been living ?' 
, In order to satisfy himself thatan accused's 
general repute is that ofan habitual offender 
of one of the types mentioned, a Magistrate 


kMPÉROR v, bo YÍN. 
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at haphazard some of the villagers, and 


.examine them as to the accused’s general 


repüte. - He should not be contented with 
the evidence of merely such witnesses as 
the Police or village authorities choose to 
send up to him. He. should also consider 
in evey case whetherthe necessity for putt- 
ing the alleged Habitual offender on security 
has been proved, and whether the Police 
and village authorities could not ensure 
good behaviour on the part of the accused 
if they exerted themselves more in executing 


their duties.” ` 


With most of this I agree. ButI do not 
think that the learned Judge meant to lay 
down that in every case all these steps must 
necessarily be taken. Norcan I hold that 
if they have not all been taken, the proceed- 
ings are bad. If the evidence actually taken 
is sufficient to prove that the accused is a 
fit person to be placed on security, that is 
all that the law requires. . 

From the learned Judge's dictum that the 
Magistrate “should also consider . . . . 
whether the Police and village authorities 
could not ensure good behaviour on the 
part ofthe accused if they exerted them- 
selves more in executing their duties," l 
must respectfully dissent. It seems to me 
to:be not justified by anything in the law. 


` Itisimpossible for the Police or the village 


authorities to keep such a vigilant watch 
overa known criminal as to leave him no 
opportunity of committing crime, and it 
is for just that reason that the preventivo 
provisions now in question have been enact- 
ed. Ido not think that it is necessarv 


'to interfere in the two cases now before 


us, Nearly six months -have elapsed since 
the original orders were passed, and, if the 
accused persons have not mended «heir 


` ways, it will be open to the authorities con- 


should require more evidence than that of. - 


policemen and village authorities. Inquiries 


= 


under s, 117 should, if possible, be'conduct- : 


ed in the place where the accused has lived, 
and the Magistrate should himself pick out 


i 


^ 


cerned to institute fresh proceedings. 

I would, therefore, direct that the pro- 
ceedings be returned with these remarks. 

Godfrey, J.—I agree. It is obvious 
that in cases where the accused person lives 
in one ofàn outlying collection of two or 
three houses, evidence as to his general 
repute could not properly be confined to 
the statements of their occupants, nor could 
it bé expected to be independent or reliable, 
ifit were, 


-K. 8. D. Proceedings veturned, 


LU 


OUDH JUDICIAL: COMMIS: i 
SIONER'S COURT... ' j 
-ORININAL APPLICATION No. 121 OF, 1924. 
D September 25; 1924. 
; ; "py esent:—Mr. Dalal, DG 2 
2 BAHADUR AND an NG 
: ‘APPLICANTS 7. 
^. versus oa 
- EMPEROR OPPOSITE PARTY. - 
‘Criminal Procedure Code (Act V of -1898), s. 0 
Security for. good behaviour—Defence’ evidence. relia-- 


ble, effect of—Desire of Police to get rid of accused, 
"whether -can. be- taken into consideration, - 


E E 


"There is no legal ‘bar fo'a prosecution for bad iveli-. ^ 


hood of men acquitted of the substantive offencé of 
dacoity, but in, weighing the évidence against them 
this matter must. be -taken into consideration as in-- 
dicating the desire of the-Police: to get rid of the pre- 
sence of such men from villages, whether satisfactory: 
evidence ‘of: the bad character be availablé or not. 
heré in proceedings under s. 110 ofthe Cr. P. C.’ 

a. es nu Mor of witnesses who are- considered to 
be respectable and reliable by tho Magistrate, depose , 
that the accused are men of good character, there i is no 
justification. for an order requiring "security to be 
passed against the accused. 

. " Revision against, an order of the Sessionis 
Judge; Rae Bareli, dated'the 30th May 1924, 
in an appéal preferred ` against an order of 
the Magistrate, First Class, ` Rae "Bareli, 
datéd the 13th December 1923. "vs 

Mr. R. F: Bahadurji, for the ‘Applicants. : 
The Government Pleader, for the Crown. 
JUDGMENT.—Bahadiir ‘and, Fagir. 

. were bound over to be of good behaviour ` 

, by a Magistrate ‘of:the Rae Bareli ` District’ 

on: 13th: December 1923." ‘Their appeal’ was” 

filed in the Court of Session on 5th January - 

1924 and it -was dismissed on the 30th.of 

May-1924. "Thé learned Judge has-done 

his best to covér’ the unsatisfactory. “judg- 

ment of the Magistrate but I am- afraid 
that gteater reliance should be’ ‘placed on. 
the state of mind’ of the Magistrate, who ` 


heard: the evidence’ of. witnesses, than on 


that of the learned J udge who: decidéd ` on 
paper evidence ‘just I am required “to dó.- 
' The: view taken by the Magistrate - is “fòst. 
peculiar; unless we considér the . present.‘ 
“desire for the determination of every matter - 
by the vote of the’ majority “to be equally: 
well-adópted to judicial: proceedings: The 
Magistrate first. took. the ,quality- f the ` 
witnesses -and dismissing oh: bofk “sides 
those whose evidence he considered- faulty, 
- che camé to the bottom rock of 15 withesses 
‘thoroughly reliable on the side of the pro- . 
secution and 10 equally reliable on the side 
. of the defence, Then he went by -the vote 
of the majority and dead “Bana the - 


- 


Sev faisons v. _mubrrok, 


defence,, He had .no fault- -whatsoever lo 
find with. the 10 defence witnesses as to their 
veracity and fully believed them.” If-once’ 
we proceed by counting of heads, next time’: 
there may be an: inclination to proceed by: 
the physical weight of: each ^ witnesses: 
Personally I. should: not consider. that a 


- (85 1.0.1995] . 


desirable procédure: from the point of view ' 


ofa Judge. .The-fact remains that as many 


as 10 w itnesses who are considered -to be:res- ` 


pectable and reliable by the Trial Court have’. 
deposed.that the applicants are men of good: 
character, - This.is quite sufficient to entitle 
the-appellants to an acquittal. “If the First’.. 
Court had good reasons why these 10 men: 
in spite of their respectability. and sub= 
stantial position in the village had deposed. 
in. favour of the applicants there would. 
have been reason to prefer the evidence 
produced. on behalf of the- prosecution. 
There is also a suspicion in this case that- 
„these. two men have been: run-in as bad 


_ characters. because their. prosecution for 


dacoity has-once’ failed. Personally I see: 


‘no legal bar to à prosecution for bad liye- 


lihood of men acquitted of .the substantive: 
offence of. dacoity, but in w eighing evidence: 


; “such a matter is to be taken into considera-: 
tion as.indicating the desire of-the Police 


to get rid of the -presence-of stich men from?’ 


, -villages ` whether satisfactory evidence of: 


their bad character. be -available or not. ` I: 
think that there is no legal proof that ‘the. 
applieants are bad livers, so- I discharge the 
order.binding them over. They shall. be. 
released . if in custody for. want of giving 
security; at the same time. a note. shall, be 
. made- -that Faqir is -probably, under going a 


, séparate sentence for a dacoity, and would :- 


. not be released. while. that sentence. is. in. 
, operation.. . 

Inquiry shal be annie as regards. the ' 
pendency of criminal „appeals inthe Court.. 
of Session at Rae Bareli.” If appeals are - 
kept pending thêré ‘ordinarily for over 44: 
. nionths, it is.time that some help may be- 
rendered. to the Sessions Judge.: In 
; majority: of cases such - 
tantámount,to denial of justice. . In thé^ 
presént case the prisoners, ifin Jail; have 
. already. suffered imprisonment for 3/4 f 


.. the time for whieh they were bound over, 
* {hotigh: the order has been: finally quashed - 


bý ibis Comt. Such astate of things should : 
not -be permitted, Qim | 
Z E. a bore Bi i Appeal decepta, “5. 


o Sii . 
* e 


ar 
. delay . would be: 


t 


" 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 674 or 1923. 
7 December 12, 1923, 
Present: “Mr. Justice Scott-Smith 
and Mr. Justice Zafar Ali. 
MAULU AND ANOTHER—ÜONYICTS-- A PPELLANTS 
versus” 
EMPEROR—REsPONDENT. 

Penal Code (Act XLV of 1860), ss. 149, S02— 
Assault by lese than five persons resulting in "death 
Accused, whether guilty of muwider—Evidence Act (I 
of. 1872), 8. 80—Confessional statement y exeulpatory 
nature—Admissibility against co-aecusec 

Where it isnot proved that five persons took part 
inan assault resulting in death, the accused cannot bs 
held constructively guilty of 'murder under s. 149 
read with s. 302 of the Penal Code, because s. 149 


only Applies where there is an unlawful assembly. 
[p. 371, col. 2.] 


A statement to the effect that the person making it” 


and his co-accused' struck the deceased i in exercise of 


their right of private. defence is in no sense a confession ` 


and cannot be taken into consideration against the 
co-accusad, [p. 371, col. 2] ` 


Appeal from an order of the Sessions 
E ru Rawalpindi, dated the 26th May 
Mr. B. 4. Cooper, for the Appellants. 
Mr. J. M. Mackay, for the Government 
Advocate, for-the Respondent. 


JUDGMENT.—This is an ` appeal 
from the order of the Sessions Judge of 
Rawalpindi convieting Maulu and Dinu of 
the murder of Shera son of Waris ‘on the 
17th May 1922 and sentencing them to trans- 
portation for life. Nine persons were before 
the Committing Magistrate but he dis- 


charged four, namely, Muhamadu, Khuda . 


Bakhsh, ‘Lal Din and Ali. . The other five 
were committed’ to the Court of Session, 
- namely, Maulu, Dinu, Ibrahim, Burhan Din 
and Faiza. The three last named were. ač- 
quitted. by the learned Sessions Judge. 
Maulu and Dinu were convicted chiefly 
for the reasons that they admitted their 
presence at the scene of the occurrence.and 
that .they were consistently named by 
Amiraand Musammat Kammon wife of 
Maulu and because Maulu in a statement 
made by him to, the “Committing Magis- 


< . trate admitted that he and Dinu had struck 


Shera in the course of a fight. 

3t. The facts are fully given in the judgment 
of the learned Sessions Judge and we need 
not repeat them atlength. Itis sufficient 
to state that Musammat Kammon, the wife 


of Maulu, had left her husband and had . 


been taken away by Shera son of Waris, her 
‘brother-in-law, when the appellants’ party 
came up ae a fight ensued which resulted 


“MALU IA 1 
“in the Teati of Shera. i addition to Amira 


` sideration ágainst Dinu. 
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and Musammat Kammon -the only other 
eye-witness who professed to have identi- 
‘fied any oftheassailants was Haider (P. W. 
No. 4) and the learned Sessions Judge in 
his judgment has conclusively shown that 
heisnot a person upon -whose statement 
any reliance can be placed. Musammat 


. Kammon and Amira state. that Maulu was 


among the persons who attacked the deceas- 
ed, but they both attribute the most seri- 
ous and the first i injuries inflicted to. Ibra- 
him, Faiza and Muhamadu all of whom 
have been acquitted. They stated that 
these three persons struck Shera on the 


: head with axes and that Maulu used a lathi 


which he had with him. Neither of the 
witnesses states that Maulu hit the de- 
ceased on the head. Having regard to the 
medical evidence itis extremely improb- 
able that any blows were struck with axes 
beeause only one injury had the appear- 
ance of having been caused by a sharp- 
edged weapon, andin regard toit also the 
Doctor was of opinion that it could have 
been - caused with a lathi. In regard to 
Dinu neither of these two witnesses states 
that he took any part in the attack upon 
Shera. Itisnot proved that five persons 
took part in the assault and, therefore, 
there was no unlawful assembly within the 
meaning of s. 141 of the Indian Penal 
Code and neither of the appellants can be 
held constructively guilty of murder under 
s. 149 read with s. 302 ofthe Indian Penal 
Code, because s. 149 only applies where 
there isan unlawful assembly. The state- 
mentof Maulu made before the Commit- 
ting Magistrate is clearly one of an exculpa- 
tory nature. He stated in effect that he 
and Dinu struck Shera in exercise of their 
right of private defence. It isin no sense 
a confession and cannot be taken into con- 
There is, there- 
fore, no evidence against Dinu, having re- 
gard to.the finding that no unlawful as- 
sembly is proved, which can support a 
charge of murder or any other offence 
against Dinu. a 

As regards Maulu we agree with the learn- 
ed Sessions Judge that he is certainly 
guilty of taking “part in the assault upon 
Shera, Shera was very seriously „injured, 
there being an ‘extensive fracture of the 
‘skull. -The principal part in the attack, 
however, has beén ascribed by the witnesses 
to persons- other than Maulu, and, as al. 
ready pointed out, there is no evidence thay, 
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.Maulu struck the deceased on” the head.at 


all." Under the circumstances we find it 


impossiblé to hold that the persons who 
attacked him had the common intention of 
causing death. Some of those persons may 
have had such an intention, but we do not 


see how it can be held that Maulu had 


Buch, an intention. We, therefore, are of 
the opinion that he cannot be convicted of 


an offence under s. 302 .of the Indian Penal: 
Code. -Atthe same time when he joined. 
other personsin making such a murderous, 


attack upon Shera, we think, if must be 
held that he had the knowledge that death 
was likely tó be caused, and,: therefore, he 
is guilty of culpable homicide not amount- 
ing to murder under,s. 304-II, and we con- 
„vict him accordingly and. sentence him to 
seven years’ rigorous imprisonment. Dinu 
is. acquitted. . 


K. S. D. Appeal partly accepted. 





CALCUT'TA HIGH COURT. 
ORIMINAL APPEAL No. 236 or 1994. 
‘ August 18, 1924, e 
Present:—Justice Sir Hugh Walmsley, Kr., 
^ , and Mr. Justice Mukerji. 
- KHIRODE KUMAR MUKERJI-- 
: APPELLANT 
i versus . 
E EMPEROR--Orrosrre Party. 
vriminal Procedure Code (Act V of 1898), ss. 222 
(9), 303 (1y—Penal Code (Act XLV of 1550) 8; "I08-— 
, Criminal breach of trust, conviction for— Finding as 
to misappropriation of definite sum, whether necessary” 
— Verdict not simple one of guilty or 
Judge, duty of—Precedents, value of, 
The offence of criminal breach, of t 
entrustment or dominion over property and dishonest 
misappropriation, conversion, use or disposal thereof. 


‘It is not possible to find these elements unless-one 
can form a conception as to wh 
There ifust, therefore, be a definite finding of a 
certain definite sum trace 
to form the basis of his conviction. [p. 374, col. 1] 
In a case of criminal breach of trust in respect of: 
a sum of over seven thousand 
.turned a unanimous verdict 6 
mended the lightest punishment consistent .with 
justice as in their opinion the amount misappropriat- 
ed by the accused, was much less ‘than the amount 
_ Stated in the charge, As to the amount embezzled 
they were nòt unanimous and they said they were not 
able to ascertain it definitely, but tha majority of 
them were of opinion that it might be a thousand 
rupees or so ouf of the amount mentioned in the 
charge. .The' Judge agreed in the verdict. He 
however, was of. opinion that the amount em. 
i bezeled was. pot a Td rupees or so but nearly 
rupees live thousand. He .acce ^ rdi 
convicting the accused Pm. qe and 
‘sentenced him to undergo ri 
for three years, On appeal: ; ; 
Held, (1) that the verdict returned by the Jury was 


Borous imprisonment 


_RHIRODE KUMAR MUKERJI v. EMPEROR. 


not guilty—- 


rust involves. ^ 
at that property is. 
d to the accused in order - 


rupees, the Jury re- `- 
£ guilty but recom- .. D 
plainant. 


under s. 408, Penal. Code, - 


> 


r 
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not a simple verdict of guilty or not guilty on the 
whole matter covered "by the charge. but s special or 
qualified verdict, to ascertain the exact scope and 


import of which it was the duty of the Judge to ask’ 


the Jury such questionsas were necessary; [p. 374, 


col. 1. . 


(2) that -the Judge should have endeavoured to: 


ascertain how the Jury -arrived at the amount’ of 
“about a thousand rupées or so" which in their opinion 
the accused was guilty of having embezzled ; [ibid.]: 

(3) that his omission to-put questions to the Jury 
in this respect had deprived 


of it was included within the figure which he himself 
arrived at, so as to determine whether he really agreed 
with the verdict or not; |ibid.] i 

(4) that it could not under the circumstances be 
decided Svhether the verdict was a proper ‘one or not, 
for it was not known upon what materials it was 
founded or what it really meant ; [p. 374, col. 1.] i 

(5) that, therefore, the conviction must be set aside, 
it being left open to the prosecution, should they so 


' desire, to proceed afresh against the appellant: in 
. respect of such gross sum or specific item or both as 


he may be charged with, in accordance with the provi- 
sions of the law. [ibid.] ` 


à 


him of the opportunity ` 
of finding out whether the said amount or any part -~ 


< The object of the amendment made by the in- - 
troduction of sub-s. (2) to s. 222, Cr. P. O.,, was- not ' 


to amend the Penal Code, but merely to get rid of 
a technical difficulty in framing a formal document, 
viz. the charge. 
the onus on the accused by bringing a charge against 


-him of a deficiency in his accounts or to do away 


with the necessity of proving the elements of the 
offence as laid down in the Penal Code. [p. 373, col. 2.] 

Under s. 303 (1), Or. P. O., the Judge is. always 
entitled to ask the Jury such questions as are neces- 


sary. to ascertain what their verdict. is |p. 374, ." 


col. L} 


It was not intended either to throw ^ 


A case decided years before upon another Statute ' 


cannot be any guide to the Court in interpreting the 
particular Statute before it. [p. 373, col. 2.] 


Reg. v. Moah, (1856) 7 Cox C. O. 60;'Dears O. O. : 


626; 25 L. J. M. O. 66; 2 Jur. (N. s.) 213; 4'W. R. 255, | 


followed. 


Appeal against the conviction and sen- 


tence, passed by the Additional Sessions , 


Judge, Khulna. : ; 

-Mr. K:N. Chaudhuri, (with him Babus 
Satindra Nath Mukherji and Kunja Behary 
Mukerji), for the Appellant. í É 

Babu Debendra Narain Bhattacharji, for 
the Crown. f i 


Babu Profulla Kamal Das, for the Com- ' 


: JUDGMENT. 
Mukepji,.J.— 
Kumar Mukerji was ‘tried by the Addi- 





aid of a Jury on a charge under, s. 408, 
Indian Penal Code. 


1330 ` the accused’ committed criminal 
breach of trust in respect of a sum 
Rs. 7,434, That figure was arrived at upon a 
the learned Judge's charge to the Jury. 


z 


The appellant 'Khirode . 


.iional Sessions Judge of Khulna with the. ` 


The charge was to the . 
effect that between Jaistha 1829 and Baisakh ` 


.of: 


calculation which is to be found set out in < 


[85 I. O. 1925) 


The total amount ċollected by. the accused 
was said to bé Rs. 16,290-14-0, consisting 
ofl6.sums of money. The’ amount of 
Government revenue paid by the accused 
was Rs. 7,868-14-0. .. Rs. 889-9-0 was sent 
by the accused to. the proprietors and 
the accused was entitled to Rs. 407 as the 
stipulated amount.of pay forthe year. De- 
ducting the last three items from the 
amount of collections the balance left was 
Rs. 7,125-6-3. To this was added Rs. 311 
being .the cash in hand at the close of the 
previous year and this gave a total. of 
Rs. 7,436-6-3. 


The Jury returned a unanimous verdict of 


guilty but recommended the lightest 
punishment consistent with justice. as in 
their opinion the amount misappropriated 
by the accused was much less than the 
` amount stated in the charge. ‘As to the 
amount embezzled they were not unani- 
mous and they said they were not able to 
‘ascertain it definitely, but the - majority of 
them: were of opinion that it might bea 
thousand rupees orso out. of the amount 
mentioned in the charge. The learned 
Judge.agreed in the verdict. .. He, however, 
was of opinion that the amount embezzled 
was not a thousand rupees.or so but' nearly 
rupees five thousand. He accepted the 
verdict and convicting the appellant under 
s. 408, Indian Penal Code, sentenced, him 
to undergorigorous imprisonment for three 
years. Hence the appeal- _ eae 
“The question is whether upon such a ver- 
dict the conviction can stand. : | 
On behalf of the Crown reliance is plac- 
ed upon the provisions of's. 222, sub-s. (2) 
of the. Cr. P. O. as justifying a verdict of 
this nature. It is said that the law permits 
: a charge being framed. in respect of a 
general deficiency in accounts and even if 
the Jury are unable to find what particular 
amount has been embezzled, if they are 


satisfied that there is a general deficiency, 


so long as the amount of the deficiency is 


a part of-theamount stated in. the charge,” 


they may bring.in à. verdict of guilty and 
the Court is entitled to act upon the ver- 
dict. In support of this proposition reli 
ance is placed on the case of Reg v. Lambert 


Now, the object ‘of the amendment made 


by the introduction of sub-s, (2) .to `s. 222, 


Or. P. C; -was “not to.amend the Penal 
Code, but merely to get rid of a technical 
difficulty in framing ‘a. formal document, 


(1) (1847) 2 Qox O, C. 309, 
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viz. the charge." .By this amendment the 
procedural ‘law wasaltered to meet two 
difficulties. - Under the law as it stood be- 
fore, there. was very great difficulty in con- 
victing where there was a running account 
and where the prosecution, were unable to 
put.their hands on a specific item. out of 
which the particular sum was embezzled 
or. to which it was attributable. The 
other difficulty was what was experienced 
in the case of Queen Empress v. Pursotam 
Dass. Morarjee (2). In that case thare was a 
charge of embezzlement of Rs. 9,168-6-0 
which might have been made up of many 
hundred items. Under s. 234, Or. P. ©. it 
was nof allowed to have more than three 
offences of the same kind, and so the charge 
could not legally stand. The law on these 
two points was altered and altered for the 
better. It was not intended either to throw 
the onus onthe accused by’ bringing a 
chargé -against him of a deficiency in his 
accounts or to do away with the necessity 
of proving the elements of the, offence as 
laid down in the Indian Penal Code. 

“As to the case of Reg. v. Lambert (1), it is 
no doubt an authority for the proposition 
that an indictment for embezzlement might 
‘be supported by proof ofa general defici- 
ency of moneys that ought to be forthcom- 
ing, without showing any particular sum 
received and not accounted for; There is 
on this point under the English Law a con- 
flict of Judicial opinion, which perhaps it 
isnot possible to reconcile [see Rex. v. Grove 
(3), Reg. v. Moah (4), and Reg. v. King (5), 
for the one view and Reg. v. Jones (6), Reg. v. 
Chapman (7) and Reg. v. Wolstenholme (8) 
for the other] The words of the Stututes 
under which the above-mentioned cases 
were decided are widely different, from 
those of the Statutes with which we are con- 
cerned and they can have no application 
here.‘ As Martin, B., observed in the case 
of ‘Reg: v. Moah (4): “If there have been 
decisions of the Courts upon the Statutes, 
we are bound by those decisions; but I pro- 
test against the idea that a number of cases 
decided years before upon another Statute 
can be any guide to us in interpreting the 
particular Statute before us." 

(2) 24 O. 193; 12 Ind. Dee. (x. 8.) 791. 

(3) (1837) 7 "Car. £ P. 635; 1 M.- C. O. 447. 

(4) (1856). 7.;Cox C. ©. 60; Dears C .C. 626; 25 L. 
J. M. O. 66; 2 Jur. (x. s.) 213; 4 W. R. 255. 

(5) (1871) 12 Cox ©. C. 73; 24 L, T. 670. 

(6) (1838) 8 Oar. & P. 288, 

(7) (1843) 1 Car. & K. 119; 1 Cox: C, C. 48, 

(8) (1869) 1} Qox C. 0.313, 
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"The offence of criminal breach of trust 
involves entrustment or dominion over pro- 
perty and dishonest misappropriation, con- 
version, use or disposal thereof. It is not 
possible to find these elements unless one 
can form a conception as to what that pro- 
perty is. There must, therefore, be a-definite 
finding of a certain definite sum traced to 
the accused in order to form the basis of his 
conviction. The verdict of the Jury read in 
the light of their explanation suggests that 
they found that the accused had succeeded 
in accounting for the whole with the excep- 
tion of about a thotisand rupees. 

The verdict so returned by the Jury was 


not a simple verdict of guilty or not guilty ` 


on the whole matter covered by the charge 
but a special or qualified verdict to ascertain 
‘the exact scope and import of which it was 
the duty of the learned Judge to ask the 
Jury such questions as were necessary. He 
“ should have endeavoured to ascertain how 
they arrived at the amount of “about a 
thousand rupees or so" which in their opi- 
nion the accused was guilty of having em- 
bezzled. His omission to put questions to 
the Jury in this respect has deprived him of 
the opportunity of finding out whether the 
said amount or any part of it was included 
within the figure which he himself arrived 
at, so as to determine whether he really 
agreed with the verdict or not. The 
omission has also created a difficulty which 
stands in the way of our deciding whether 
the verdict was a proper one ox not, for we 
.do not know upon what materials the ver- 
dict is founded or what it really means. 
Under s. 303 (1) Cr. P. ©., the Judge is 
always entitled to ask the Jury such ques- 
tions as are necessary to ascertain what their 


verdict is; and in a case like this it was his - 


duty to question them. . 

In the view that I take of this matter I do 
not think it necessary to -hear the ‘appeal 
further. Iwould set aside the conviction 
and sentence passed upon the appellant and 
direct that he be- discharged» It will be 
open to the prosecution, should they so 
desire, to proceed afresh against the ap- 
pellant in respect of such gross sum or 
specific item or both as he may be charged 
with, in accordance with the provisions of 

_ the law. PA. e 

The appellant will be discharged from his 
pail. 

Walmsley, J.—1 agree. 

N, H. . Conviction quashed, 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 374 or 1924. 
September 2, 1924. 
Present: —Mr. Justice Martineau and 
Mr. Justice Campbell. 
RAHAM SHAH—Conyicr— 
à APPELLANT 
` CTeTSuS : 
EMPEROR— RESPONDENT. 

Penal Code (XLV of 1880), s. 800, Excep. 1—Hwsband 
finding wife wn bed with paramour and killing both— 
Grave and sudden provocation—Offence. . ` 

The accused on returning home late at night 
found his wife in the same bed with her paramour 


.Who escaped, but the accused ran after and killed 


him with a knife. He then came back to his own 


‘house and killed his wife: 


Held, (1) that the paramour’s presence in the house 
was a grave and sudden provocation sufficient to 
deprive the accused of his power of self-control, and 
the aceused's act in killing the paramour was in such 
circumstances culpable homicide not amounting to - 
murder ; [p. 375, col. 2.] 


. (2) that the offence which he committed in killing 


his wife was one of the same character as he killed her 
immediately after, before he had time to regain his 
self-control. [ibid.] ~- 


Gohra v. Emperor, 7 P. R, 1890 Or, disting- 
uished. 3 ; 


Appeal from an order of the Sessions 
Judge, Dera. Ghazi Khan, dated the 
9th April 1924. 


Mr. Sagar Chand; for the Appellant. 


Lala Jai Lal, R. B., Government Advocate, - 
for the Respondent. i 


JUDGMENT.—The appellant Raham 
Shah has been sentenced to death for the 
murder of his wife, Musammat Ghulam 
Khatun, and one Imaman. He admits 


: having killed them, but pleads that he did 


so under grave and.sudden provocation. 
Musammat 3hülam  Khatun lived at 
Tamancha Wala about ten miles from Dera 
Ghazi Khan, where her husband lived with 
another wife, On the evening of the oth 
of’ Match ilast Raham Shah left Dera Ghazi 
KhaüH..fór Famancha Wala. He stopped 
onthe^(yay at the house of Musammat 
Ghulam” Khatun's brother Nur Husian 


* Shah at Pir Adil, had his diner there, and 


at about 11 P. m., left his house for Taman- 
cha Wala, which is:abouta mile from Pir 
Adil, His story i$that he found Imaman 
on the same bed with his wife and caught 
hold of him, but that Imaman got away, 
and that he ran after him, caught him as he 


* was entering his house (48 karams off), and 


killed him with a-knife. which he had with 
him, and then came back to his own house 
and killed his wife, 


. [85 L O. 1925] 
The learned Sessions J. ide. 


a late hour i in order to surprise her with her 


‘paramour, does-not believe that he found. 


them together: He says that there is noth- 


ing to show thàt Imaman ever left his house 
that-night, but-on this point the -learhéd' 


Sessiofis ’ E: udge- is ‘clearly wrong; -as 
Tmaman's préSence'in Musammat - Ghulam 


! Khatun’ 8 house is proved by thé statements . 


of the'latte:’s servant -Musamnat Gauliar 
and ker stepdaughter -Musammat. Fatteh, 


who. were sleeping i in the ‘house “with ‘her: . 


Musammat Fatéh says that ‘she heard 
Tmaman whispering to Musammat Ghulam 
Khatun,and- presently heard her father's 
and Imaman' s`- shouts outside the door, and 
that then her-füther' came in and -said he 
had ‘killed Imáman, after which he’ called 
Musammat- “Ghulam - *-Khutun .- 
side‘and~killed’ ‘her, Manan” Gauhar 
says that she woke up on hearing the -ap- 
pellant pushing the door, and saw Imaman 
running out,.and-that the appellant ran 
&fter him: "here is ‘further the: evidence 
of the: chowkidar KadYa; whose house ad= 
joins Musamimat "Ghulam ‘Khatun's a8 to 
his* ‘waking üp at - midnight - on hearing 
two -men rumning past his house,” The pro- 


secution evidence-itself proves the truth of' 


the appellant’ ‘s-stOty that he found Imaman 
in -Musammat Ghulam Khatun's house, 
and we are unable to agreé with: the view 


of the learned-Sessions J üdge that becausé ,- 


the appellant “does not allege that he 
caught ‘them -in the^act `of "committing 
adultery- the:question-of | &rave and sudden 
provocation does not arise. It is only reason- 
able + to. Suppose .that' it was?:for’ the 
purpose of committing adultery with -Mu- 
sammat Ghulam Khatun that Imaman went’ 


to her house in‘thé-middle of the night. It 


is possible that the appellant suspected his 
wife’s- infidelity - and“took the knife with- 
him with theintentién-of killing- her’ and! 
her paramour if he: found’ them togéther in 


the house, but it is not-certain that this is” 
80, as-we have it from Nur- Hassan- Shah : 


that ‘the appellant was: in the habit-of keep- 
ing a knife’ or sword with him. In any 
case the fact ofthe appellant entertainin ga 
suspicion ‘about his wife would rot- render 
the Ist Exception to-8//300, Indian Penal 
Code, inapplicable; * The: facts ih Gohra. ^ v. 
Empress Qu which ` has been cited: PY, we 


SIE A ae Hn Pe 


TP. R 1890 or. 
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od 
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while he is 
of opinion that-the appellant had some sub- - 
picion against -his Wife- and came home: at- 


"may have presented itself. to his 


-Qüt- . 


875 
learned Government Advocate, are not 
‘similar to those of the present case. It 
does not appear that the appellant had any 


‘feason: to believe that he would find his, 
^wife'and her lover tógefher in the house, 


"but the most that can besaid is that the 


"possibility of his finding them together 
mind. 
Titíaman's presence in Musammat Ghulam 
Khatün'$ house at midnight was, in our 
opinion, a grave and sudden provocation 
sufficient to deprive thé appellant of his 
power of self-control and the appellant's 


-actin killing Imaman was in such circum- 


stances culpable homicide not amounting Lo 
murder. . We think the offence which he 
committed in killing his wife was one of 
the same character, as he came back to his 
house and killed her immediately. after 
killing Imaman, before he had had time to 
regain his self-control. 

We accept the appeal and alter the con- 
viction for each offence to one under the 
ist part of s. 304, Indian Penal Code, and 
the sentence to oné of seven years’ rigorous 
imprisonment. The sentences for the two 


offences ‘will run concurrently. 


` K 8. D. Appeal partly accepted, 


«d 
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"RANGOON HIGH COURT. 
ORIMINAL REVISION No. 806B or 1924, 
i October 7, 1924. ` 
- Present; —Mr. J ustice May Oung. 
. BARAN -SHANTA-—PETITIONER 
Hu Versus 
MA CHAN THA: MAY—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 488— 
‘Unable to maintain itself, meaning of—Maintenance 
for child—Child's ability to earn something, relevancy 
of—Refe rence to High Pourt—Referring Court, duty 
0, 
"ie words "unable to maintain: itself" in s.488 of the 
Gr. .C. mean "unable to earn a livelihood for 
ore that is to say, a complete livelihood, such as 


-an adult person might mus without depending. on any 


other person. [p. 376, col. 2. 

: In fixing the sum pay able for maintaining a child, 
it is not- permissible i in law to take into consideration 
the fact that the child is able to, earn something to- 
wards its own Support. [p. 376, col. 1] 

- In all cases where a reference is made to the High 
Court in’ proceedings for maintenance it is desirable 
that. the Referring.Court should itself hear both 
parties before making any recommendation. [ibid.] 


: Criminal revision from an order of the 
Sub-Divisional Magistrate, Büthidaung, in 
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Dan Miscellaneous Trial No. 12 of 

JUDGMENT.—The petitioner ' was 
ordered by the Sub-Divisional Magistrate 
of Buthidaung to pay a monthly sum of 
Rs.5 for the maintenance of his son, aged 
eleven years. Hé applied in revision to 
the Court of Session, which, without issu- 
ing notice to the opposite-party, submitted 
the proceedings to this Court with the 


recommendation that the allowance he’ 


reduced from Rs.5 to Rs. 3, the reason 
stated being that the boy “isold enough 
to make about Rs. 2 a month by coolie 
labour." There was evidence to show that 
the boy had occasionally been employed to 
tend cattle, earning, once Rs. 5 for a period 
of five months’ work, and, at another time, 
Rs. 12 for a similar period. From this the 
conclusion was drawn that his earning 
capacity is about Rs. 2 a month., i 

I must first note that the boy's mother, 
in whose favour -the order of maintenance 
was passed, should have been heard in 
answer to the petition. In all such cases it 
is desirable that the Referring Court should 
: itself hear both parties before making any 
recommendation. Otherwise, in most cases, 
it would be necessary forthe High Court, 
if it proposed to act on such recommenda- 
tion, to issue notice to the opposite party, 
. who, itis more than probable, would not 

possess the means to appear, but who, if 
summoned. before a local Court, would find 
it müch easier to defend his or her cause. 
The proeedure indicated above is, I have 
noticed, very oftén-adopted by Courts of 
Session, and I can see no reason why it 
Should not invariably be followed. 

As to the recommendation in the present 
matter, a principle of some importance seems 
to be involved.. It may be stated thus :—In 
fixing ‘the sum payable as maintenance for 
a child, ‘is it permissible in law to take 
into consideration. the fact that the child is 
able to earn something towards its own 
support ? , 

‘In’ Krishnáswami., Iyer v. Chandrava- 
dhana (1), whereiri*-the "child" was a 
-daughter said to be. seventeen years’ old 
Sankaran Nair, J., said: "The word “child? 
has not been ‘defined in the Or. P.-C, 
In England it has got apparently various. 
- statutory definitions,. But in the absence of 
_ any definition or anything to.the contrary 

(1) 20 Ind. Oas. 1005. 37 M. 565; (1913) M. W. 
Bed 14 M. L. T, 224; 25 M. L. J. 349, H Or. L. * 
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in an Aet, I am of opinion thata ‘child’ is 
a person who has not reached full age. It 
is only then that she becomes competent 
to enter into any contract.or enforce her 
claims; as this: daughter has not attained . 
the age of majority, i.e. eighteen, I think 


she isa ‘child’ within the section," 


."Inthat ease,it^was urged thatthe child 
was.ableto maintain herself; inasmuch as 
she. could exercise the calling of her mother 
and ancestors, viz., dancing and prostitution, 
but it was held that itis against public 
policy to treat prostitution as a profession. 

Similarly, in my view it would becontrary 
to public policy to encourage child labour 
by. holding that a boy of eleven years should 
contribute towards his own support by 
work as a coolie when he should be in school. 
That he belongs to the labouring class is 
no. argument, since, in these days, every 
child has a right to,at least a primary educa- 
tion especially if his father has the means 
to give him one. m : 

Apart from this, moreover, the words 
"unable to. maintain itself" ims. 488, seem 
to me to mean ."unable to earn. a livelihood 
foritself"— Thatis to saya complete liye- 
lihood, such as an adult person might earn; 
without depending on any other person.  . 

In Ma Hnin Byu v. Maung Myat Pw. (2), 
it was laid down that s. 488 of the Cr. P. C., 


-is based upon the proposition that there is 


a continuing obligation upon a'father who 
has sufficient means to maintain his child, 
that he cannot contract himself out-of that 
obligation and.that the fact that the child 
is notin a starving condition cannot be set 
up as an answer to anapplication. 

The essential point is that à man is bound 
to feed and clothe his minor offspring, and 
he cannot be heard to ‘say that..the latter 
should. help-him to’ fulfil his- obligation. 
The sum he should be ordered to pay. is 
fixed according to his means, the status of 
the parties. and the age ofthe child. No . 
other consideration should come in, Were 
it otherwise, the Courts would, in most cases, 
be obliged to enter upon calculations: of 
some nicety :as to. the proportion of tlie 
expense which the child itself. should bear: 
Every able-bodied ‘boy or girl over ten years, 
of age is a potential wage-earner. For in- 
stance, a town-bred boy of twelveor fourteen; 
even ifattending school, might éasily, im 
his spare time, earn an;anna or two every. 
day by hawking newspapers, but it, does not 
follow that this should be taken into con- 
sideration in fixing the sum which his 


qur 0, 1695] 
father should be otdered to pay for his. 


ji maintenance. 


: My conclusion is dist a father who: has 
sufficient mieansis bound tó maintain his 
child who is under thé age of maj jority; and, 
in fixing the sup payable, no regard ‘should 
be paid to‘ the fact that thë child is able ‘to 
contribute towards. its own support by 
means of labour or work of any kind. 

— I, therefóre, see no reason to interfere. 
. K, S. D, : Or ‘der. RET: 
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LAHORE HIGH COURT. 
CRIMINAL MriscELLANEOUS. APPLIOKTION 1 
: ^ No. 96 or 1924. 
. Oétober 21, 1924. 
Présent :—Mr. J: ustióe ‘Mar tineau. 
KHAIRATI RAM-—Accusep— 
i poo 


MALAWA RAM—OoMPLATNANT 


. — RESPONDENT: ` 

Criminal Procedure: Code (Act V of 1898), s. 195 (1) 
(e)—Prosecution for forgery, when can be entertained 
—Penal Code (Act XLV of 1860), ss. 163, 467. 

JA prosecution for forgery cannot, be’ entertained 
except upo& the:complaint of the Court before which 
the forged document was produced in evidence. 
Ip. 377, col. 2.] , 


109; MALL. J. 74:17 Cr. L. J. 289, Nalini Kanta 
Laha v. Anukul Chandra Laha, Es Ind. Cas. 490; 44 O. 
1002; 25 ©. L.J. 255; 211 C. W. 640; 180r. L. J. 
522 and T'eni.Shah v. Bolahi PANA 5 Ind. Cas. 879; 14 
C. W. N. 479; 11 Cr, L.J. 280, followed. 

Section 463 of the Penal Code is used in a com- 


prehensive sense in s. 195 (1) (e) of the Cr. P.C, so as . 


to embrace all'spécies of forgery ‘and includes a case 
cur ‘under s. 467, Penal Code. Tp. 377, col. 2; p. 378, 
col. 1 

Qué&en-Enpress v. "fulja,. 19 B $6; 6 Ind. Dec. (x: a.) 


509 ard Teni ‘Shak v. Bolahi Shah, 5 Ind. Cas. 879; . 


' 14 C. W. N. 479; 11 Or. E. J. 280, followed. 


Applicatiori under ss. 435 and. 439, Or.. 
‘that the High.Court may. ` 
quash ihe proceedings: 
instituted in the^ Court OF the Magistrate, 


, P. G.,. praying: 
be- pleased: to. 


First Glass; Ferózepore. ^ : 
‘Lala: Fakir Chand, for fi Pelitioner, A: 

. Mr. G. S. Salariya, for the Respondent. . 
JUDGMEN 'T.—Khairati Ram sued 


Malawa Ram for.rent-at the rate of Rs. 3-9-0 - 


per-mensurir on the basis of a deed executed 
 byMalawa Ram.’ 


mensum and 'deereed accordingly, 


. KHAIRATI RAM v. “MALAWA RAM. 


The Court found that the. ` 
` rate,agreed upon: was only Re. 0-9-0 per: 
and ` 
"Malawa Ram has now prosecuted Khairati. 
Ram for Tongery,: alleging that Khairati 
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‘Ram altered the rate of rentin the deed from 
` Re. 0-9-0 to Rs.-3-9-0. It was contended for 
"the accused that the Court could not take 
cognizance. of the offence except on the 
complaint of the Judge who had decided the 
ciyil suit, ~but the Magistrate overruled this 
contention on the ground that the forgery, 
if committed, had been committed before 
thecivilsuit was instituted, and he proceed- 


: ed to frame a charge of an offence under 
s. 465, Indian Penal Code, against Khairati 


Ram. The latter has applied to have the 
"proceedings quashed and his applieation 
must be accepted. 

The Magistrate's view. is not supported 


“by the "wording ofs. 195 (1)(e) of the Cr. P. 


. C., which prohibits the Court from taking 
' cognizànce of an offence described in s. 463, 
Indiàn Penal Code, when such offence is 
alleged to have been committed by a party 


` to any proceeding inany Court in'respect of 


a document produced or givenin evidence 


_in such proceéding, except on the complaint 


in writing of such Court or of some other 
Court to which such Court is subordinate. 
In Bhawani Das. v. Emperor (15, it was held 
that the words “when such offence has been 
committed by a party to any proceeding in 
-any Court” refer, not to the date when the 
offence was committed, butto the date on 
which the cognizance of the Criminal Court 


: is invited. In Nalini Kanta Laha v. Anu- 
Bhaibani Das v. Emperor, 35 Ind: Cas. 161; 38 A. 


kal. Chandra Lal (2), it was held that where, 
before complaint has been made, a document 
has been produced in a Court by a party to 
a proceeding before it, the sanction of such 
Court'is necessary for his prosecution in 
respect of an antecedent forgery. The same 
_view has-been taken in Teni Shah v. Bolahi 
Shah (3). It is clear, therefore, that a prose- 


: cution for forgery in the present ease could 


not be,entertained except on a cónfplaint 


- by the Court, 


‘Tt is urged for the respondent that the 
complaint was of an offence under s. 407 
and not one;under s. 465, but this is clearly 
immaterial, - -Section 195 (1) (e) of the 
Gr. P.C. refers’ to an offerice described in 
s. 463 of the Indian Penal Code, and in 
cp Maur v. Tulja (4) and also in 

Teni Shah v. Bolahi Shah (3), it was held 
that. s. 463 is there used in a compre- 


{D 35 Ind: Cas: 161; 38 A. 169; 14 A. L. J. 74; 17 
‘Cr. L. J: 289. 
(2) 39 Ind. Cas. 490; 44 C. 1002; 25 C. L. J. 255; 21 
C. W. N. 610; 18 Or. L. J. 522. - 
^ (8)5 Ind. Cas. 879; 14 C. W. N. 479; 11 Cr, L. J. 980 
.0 12 B. 36; 6 Ind. Dec, (x. 8.) 509 
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hensive sense so as to embrace allspeciés ' 
Magistrate, Azamgarh District. 


of forgery and thus includes.a case fall-- 
ing under s. 467. | : 
It is then pointed out for the anja a 
- complaint was not only of an 
Oe hes ander s. 467, Indian Penal Code, 
but also of one under s. 474, namely, pos- 
session of a forged document with the in- 
tention that it should be used as genuine, 
and it is urged that such an offence is not 
one mentioned in s. 195 (1) (c) of the Cr. P. 
O. It is true that s. 474, Indian Penal 
Code, is mentioned in the heading of the 
‘complaint but the complaint itself is clear- 
ly one of forgery only, and the charge 
which the Magistrate has framed against 
Khairati Ram is only of an offence under 


s. 465. There is, therefore, no force in the ; 


respondent's contention. : 
s T accordingly quash the proceedings 
‘taken by the Magistrate on the complaint 


of Malawa Ram as having been taken with- 
jurisdiction. - So z 
ed Di ) Application accepted, . 


— 


‘ALLAHABAD HIGH COURT. 
- ČRIMINAL MISCELLANEOUS APPLICATION 
No. 213 or 1924. 

DE PE a 
Present :—Mr. Justice Mukerji, 
Sheikh MUHAMMAD AKBAR— 

OU ^g APPLICANT : 


versus x 
EMPEROR rugovaH DEEPU— 
no OPPOSITE UMP iin T3 
"imi Procedure Code (Act V o , 8. 6285— 
gar g case by District Magistrate—Sub-Divisional 
Magistrate. ‘power of, to re-transfer case--Use of 
4 ng Court. . i 

i nona Ie y E y^ the Cr. P. O. a Sub-Divisional 
Magistrate has the power to withdraw a case pend- 


ing before & Subordinate Magistrate. “But the section 


cannot: be so read as to imply that after a District . 


- Mavi has transferred a case, from the file of one, 
kra pain to that of another, a Sub-Divisional Magis- 
‘trate, who is subordinate to the District Magistrate, 
has jurisdiction to nullify that order by ordering a 
fresh transfer of the case to his own file. [p. 379, 


col. 1.) ` un . 
language by a Oourt is never 
D ge ety the Yana publie before it. An 


j atisf 1 
PR p ied pound to feel strongly on parti- 
cular occasions but as soon as he expresses himself 
strongly he gives himself away, and if he raises by 
his language an apprehension in the mind ofa party 
that he is prejudiced he has only himself to, thenk. 
A calm state of mind is absolutely essential for the 
disposal of all cases whether -civil or criminal. [p. 379, . 


cols, 1-& 2.) 


| MUHAMMAD AKBAR v, EMPEROR, 


-< of the Tahsildar Magistrate. 


of the 


[85 T. 0, 1925] 


Application against an order 


Mr. Saila Nath Mukerji,for the Applicant: 
Mr. Lalit Mohan Banerji ‘(Government-, 


Advocate), for the Crown. . 


Mr. Narmadeshivar Pársad U padhiya, for 5 


the Opposite Party. ~ 


JUDGMENT.—This is an application: 


for transfer of two - crogs-cases. now, «de 
facto, pending before Mr, Janki Nath Sahai, 
a Magistrate of Azamgarh, exercising? the 
powers of a Sub-Divisional Magistrate. 

It appears that one Deepu filed’a comp- 
laint against one Akbar. The case was 
sent to the Court of an Honarary Magis- 
trate, Rai Sahib Babu Din Dayal Sahu. 
Akbar. filed a ' cross-complaint, which 
wag also pending before the said ‘Hono- 
rary Magistrate. Akbar 
Officer to send the cases back to the 
Sub-Divisional Magistrate, evidently. be- 
cause Akbar did not want that Sahu Din 
Dayal should hear the cases. The learn- 
ed Sub-Divisional Magistrate returned the 
cases, Akbar then applied to the District 
Magistrate for transfer. . The learned Dis- 
trict Magistrate transferred both the cases 
from the file of Sahu Din Dayal to the file 
Théün,it ap- 
pears that, Deepu put. in an applieation 


before the Sub-Divisional Magistrate ask- ` 
'ing him for transferring the cases from the 


Court ofthe Tahsildar Magistrate. Babu 
Janki Nath Sahai passed an order dated 


induced the. 


the 27th of August 1924 and thereby pur-- 


ported to have the cases transferred from 
the file of the Tahsildar Magistrate to his 
own file, "e n : 
- In this transfer application two points are. 
made. 
Magistrate had no jurisdiction to practical- 


One is that the Sub-Divisional . 


ly set aside the order of the District. Magis-- 


trate transferring the cases to the Court of 
the Tahsildar 
point is that having regard to the temper 
expressed in his order.dated the 27th of 
August 1924, the applieant Akbar feels that 
he would not have impartialjustiee at the. 
hands of the.learned Sub-Divisional Magis- 
trate. . . < Ex . : 

On the first point, it is.pointed out by 
Deepu’s Counsel and also by the learned 
Sub-Divisional Magistrate that the learned 


Magistrate.: The second. 


District Magistrate has, so to say,- condon-- 


ed the order of transfer passed over: his 
head: by the Sub-Divisional . Magistrate. 


There can be no doubt that under 8, 598: of 


x 
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has the power to withdraw any case pend- 


ing beforea Subordinate Magistrate. This. 


. would give jurisdiction to Babu Janki 
Nath Sahai to withdraw the cases pending 
before the Tahsildar Magistrate. But, in 
my opinion, the section cannot be so read 


NANDU MAL ?, MUNICIPAL COMMITTER, SIMLA, 
the Cr. P. C; a Sub-Divisional Magistrate 


as to imply that after a District Magis- - 


trate has: transferred certain cases from one 
file to the file of another Magistrate, a Sub- 
Divisional Magistrate, who is subordinate 
to the Distriet Magistrate, has jurisdiction 
to nullify that order by ordering a fresh 
iransfer of the cases to his own file. There 
isa clash of jurisdiction and authority in 


a case like this and it must be ruled and. 


1 dorule that, the Sub-Divisional Magis- 


trate's order dated the 27th of August 1924 . 


was ultra vires. The cases must, there- . 


fore, be still, in law, taken as pending be- 
fore the Tahsildar Magistrate. a 


It has been urged that the District Magis- 


trate's order, which I will quote presently, 
may betaken as withdrawing, by his own 
authority, the cases from the Court of the 


Tahsildar Magistrate and transferring them . 


to the Court of Babu Janki Nath Sahai, 
The language is this :— 

“Seen. The cases will be disposed of by 
- the Sub-Divisional Officer. He has every 
right to take them on his file." 


lam not satisfied that the learned Dis-. 


trict Magistrate was really, by the use of 
the language mentioned. transferring the 
cases from the Court.of the Tahsildar Magis- 
trate to the Court of the Sub-Divisional 
Officer. He does not assign any reason which 
would be necessary for him to record 


“under cl. (5)" of s., 528 of thé Or P. 0. 


The statement that: the -Sub-Divisional 


Officer has every right to takethe cases on- 


his file goes to show thatthe learned Dis- 
trict Magistrate was merely approving of 


the action taken by the -Sub-Divisional . 


Officer, . .. "S . 
.- I, accordingly, set aside the order of the 
Jearned Sub-Divisional Officer passed on the 
27th of August 1924 as also the order of the 
learried District’ Magistrate dated the 9th of 
-September 1994,- lest the latter should 
create any further complication in the case. 
In the view of the law I take, it is not 
necessary to discuss the second point. I 
will, however, point out tothe learned Sub- 
Divisional Officer that use of strong langu- 
‘age by a Court is never calculated to satisfy 
the litigant public before it. 
is sometimes bound to feel strongly on 


An Officer 
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particular occasions, ‘but as soon As he ex- 
presses himself. strongly, he gives himself 
away and if he raises, by his language, an 
apprehension in the mind of a party that 
the Officer is” prejudiced, the Officer has 
only himself to thank. Besides, a calm 
state of mind is absolutely essential for the 
disposal of all cases whether civil or crimi- 
nal. . i É i 
“On the ground already stated, I order 
that tlie cross-cases now on the file (but 
without jurisdiction) of Babu Janki Nath 
Sahai be transferred’ to the Court of some 
stipendiary Magistrate’ other than Babu 
Janki Nath Sahai, at the head-quarters at 
Azamgarh, as the learned District Magis- 
trate may choose, 
Z. XK: Case transferred. 


—— 


LAHORE HIGH COURT. 
CRIMINAL REVISION Petition No, 1017 or 


. . 1924. 
. September 26, 1924. - 
Present:—Mr. Justice Campbell. 
. NANDU MAL—PETITIONER 


` versus 3 
MUNICIPAL COMMITTEE, SIMLA— 
RESPONDENT. . 
Punjab Municipal Act (III of 1911), s. 8 (2) — 

Wooden shed on wheels, whether "building." 

^A wooden shed mounted on wheels and in- 
tended to bea permanent fixture to the site is a 
‘building’ within the. meaning of s. 3 (2) of the 
Punjab Municipal Act. The fact that its construction 
permits it to be moved from one part of that site to 
another does not render inapplicable to it the des- 
cription "any hut or shed." 

Stevens v. Gourley, (1859) 29 L. J. C. P. 1;7 : 
(N.s) 99; 1 L. T. 33; 6Jur. (x. 8) 144; 8 V. R. 85; 
141 E. R. 752; 121 R. R. 397 and Richardson v, 
Brown, (1885) 49 J. P. 661, referred to. 

. Application for revision of an order of 
the Sessions Judge, Ambala, dated the 6th 

May 1924, affirming that of the Magis- 
trate, First Calss, Simla, dated the 14th 
April 1924. : ] ; 
` Mr. Balwant Rai, for the Petitioner. 


OQ. B 


^ Mr. Abdul Rashid, for the Respondent. 


. JUDGMENT.—This isa petition by 
Nandu Mal for revision of the order. of the 
Magistrate, First Class, Simla, convicting 
him of an offence under s: 219 of the Punjab 
Municipal Act and fining him Rs. 10. 

: The facts as ‘they appear from -the judg- 
ments of the Courts below are these; 


P4 


_ it stands. - 


“statement. before the 


: 880 


Thé petitioner constructed on a piece of 


ground which is owned by "him within the 
limits of.the Simla Municipality a wooden 
‘shed having a tin sheeting roof with floor 
measurements 10 feet by 8feet and 8 feet 
in height, The structure is not fixed to the 
‘ground but ismounted upon wheels and is 
admittedly used “for sleeping purposes at 

night.” No notice of intention to erect it 
was given to the Municipal Committee 
under s. 189 of the Punjab Municipal Act. 
The Committee served the petitioner with 
notice under s. 195 of the Act to demolish 
the shed and this notice was disobeyed. 
‘Prosecution under s. 219 followed with the 
result stated. 

The petitioner ina petition for revision 
presented to the Sessions Judge on ee 
“April 1924 described the structure as‘ 
shed on wheels” and called it a shed in his 
Magistrate. There 
has never been any allegation thatit was 
primarily designed as a vehicle. So far as 
the present record indicates, it is capable 
of being moved on its wheels a distance of 
six feet on the petitioner's site but there 
is nothing to show that its construction and 
the nature of the ground to be traversed 
is such that it can be wheeled off that site. 
I understand Mr. Balwant Rai, 
appeared before me for. the petitioner, to 
admit. that the shed was -placed on wheels 


` for the purpose of evading the exercise by 


the Mnnicipal Committee of its powers to 
control the erection of buildings. which 
the Act confers upon it. 

The case for the petitioner is. that the 
structure does not fall within the exceeding- 
ly wide definition of a building contained 
in s. 3 (2) of the Act. According to this, 
“buliding” means the whole or part of any 
house, hut, outhouse,- shed and stable, 
whether used for the purposes of human 
habitation or otherwise, and whether of 


` masonry, bricks, wood, mud, thatch, metal 


or any othér material whatsoever and 
includes a wall and a well The peti- 
tioner himself calls his structure a shed, 


‘and by the terms of. the definition any 
i ofany material whatsoever is a build- 


in 

Rr. Balwant Rai has argued that not- 
withstanding the definition astructure port- 
able or moveable cannot be a building, 
that only a permanent edifice can be a buil- 
ding and that an edifice cannot be perman- 
ent if it is not affixed to thé soil on which 
There are, however, English 


` BRAY V. EMPEROR, 


who has. 
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cases where structures nage been. held to 
be buildings in spite of the fact that they 
were not let into the ground. One such 
case is Stevens-v. Gourley (1), where in order 
to evade the provisions of the Municipal 
Building Act(18 and 19 Vict. c. 122) a 
wooden shop had been constructed which 


had no foundations in masonry and had 


been lifted off the ground and carried 
from one site to another. without drawing 
a- single mail. This was ‘held to be a 
building. Another case is Richardson v. 
Brown (2) of which I have only seen the 
abbreviated report in Mew's Digest, but 
according to that report an erection of 
wood 30. “feet long and 18. feet wide, which 
was brought. along the streets on wheels 
and put at the, corner of a new street was 
held to be-a new, building. 

The petitioner's shed, so far as the record ` 
shows, is intended to be a permanent fixture 
to his site and the .fact that its con- 
struction permits itto be moved from one 
part of.that site to another does not, in my 
judgment, render. pice tad to it dis 
description "any hut or shed." 

1 PADURA is dismissed. 

TE Can ad, 

KS (853) 29 L. J. C. P. B. (x. s.) 99; 1L. 

33; 6 Jur. (N s 141; 8 EA A 85; 141 E, n 752; . 
BI R. R. 397. 

(2) (1885) 49 J. P. 661. 


LAHORE HIGH COURT. 
CRIMINAL Revision ‘No. 691 or 1924. 
July 7,1924. |. 
Present:—Mr. Justice Broadway, Mr. 
Justice Fforde and Mr. Justice 
Campbell. 
BRAY— PETITIONER 
VETSUS i 
EMPEROR—RESPONDENT. : 

Criminal Procedure Code (Act V of 1898), ss. 275, 
446—Accused, claim of, to be tried by Jury— Magis- 
trate, duty of—Assessors—Nationality of accused. 

When an accused person claims that he should be 
tried under Ch. XXXIII of the Cr. P. C., the duty 
of the Magistrate inquiring into or trying. the case 
is to satisfy himself that the complainant .and the 
accused person are respectively European and Indian 
British subjects, or vice versa and that in view of 
such status of the accused and the complainant res- 
pectively it is expedient in the interests of justice 
that the case should be tried under the provisions of 
that Chapter. [p. 381, col. 2.] 

When the Magistrate ds so satisfied the trial must 
take place under the provisions.of s. 446 of the Code 
i.c, the accused must be tried by a Jury, the pa 
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of whom shall if the accused so requires, be of tlie 
category within which the accused himself comes: 
[p. 381, col. 2.] 


But when the trial before: the Court of Session .. 


would in the ordinary course be with the aid of 
Assessors, the accused'has'the right under the proviso 


to s. 44€ of the Code to. be: tried with the aid of ` 


Assessors, all of whom .shall be . Europeans or 
Americans or Indians according to the category within 
which the accused comes. [ibid.} . 
By “ordinary course’, in s. 446 of the Or. P, C, 

'is meant the course which would. be followed in the 
absence of a claim- by the accused to be dealt with, 
under the provisions of Ch. XXXIII of the Code, or 
in the absence of a notification by the Local Govern- 
ment under the provisions of s. 269 of the Code. [ibid.] 


Application for revision of an order of 


the Sessions Judge, Lahore, dated the 28th. 


April 1924. 

Mr. O'Connor, for the Peti aries 

The Government Advocate, for the Re- 
spondent.- ` 


‘JUDGMENT. 


: Broadway, J.—-The point before this' 


Court i$ whether, in the case of a person 
- éommitted to a Sessions Court under s. 
. 446 (1) of the Cr. P. C., the trial must be 
with theaid of Assessors or by Jury. On 
behalf of. the petitioner it has been con- 
tended by Mr. O'Connor that the proper 
construction of this section leads to the 
conclusion that the trial must of necessity 
be by Jury, „the - proviso to sub-cl. (2). of 


s. 446 merely giving the person accused, 


. the right to claim to betried by Assessors— 
all of whom, “under s. 284-A should he of 
his own ‘nationality. 


The learned Government A dvoánte ‘has. 


conceded that the ‘intention of the Legis- 
lature was to place Indian British subjects 
and European British subjects on the same 
footing and to make all trials falling with- 
inthe purview of Ch, XXXIII of the Cr. 
P. O. trials. by Jury. He has also sub- 
mitted that the intention of the Legis- 
lature has been- carried out by -the pro- 
visions of s. 446. 

In my judgment, thisis the only con- 
struction to be placed on the provisions of 
-this section, and, the view taken -by the 
learned Sessions Judge is erroneous. The 


trial of the present ‘petitioner was by. law ; 
bound to be by Jury unless he himself: 


desired to be tried by European Assessors. 
He has not exercised the right given to 


.him by that proviso and the trial, therefore, i 


‘must be by Jury. I direct accordingly. 
Fforde, J.—When this case first came 
before ‘us; 


pb men 


BRAY V. EMPEROR. : 
` that an European British subject, was in a 


dealt with under’ 
XXXIII of the Code, or in the absence of 


it appeared to me that Mr.- 
O'Connor . was trying to make out a case. 
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specially: privileged position which entitled 
him toatrial by Jury as of right merely 


. because he happened to be of that class. 


He has now abandoned that position, and 
merely: contends that an European British 
subject and an Indian British subject are 
both in precisely the same position once 


: they claim under s. 443 of the Cr. P. C. a 


right to trial under the provisions of n 
XXXIII of that Code. 

. When an aecused person claims that he 
should betried under this Chapter—which 
contains special provisions relating io 


' cases in which European and Indian British 


Subjects are concerned—the duty of the 
"Magistrate inquiring into or trying the case 
is to satisfy himself that:— 

(1) the complainant and the accused per- 
son are respectively Europeon and Indian 
British subjects, or vice versa; 

(2) that in view of such status of the 
accused and the complainant respectively, 
itis expedient in the interests of justice 
that thé ease should be tried under the 
provisions of this Chapter. 


If the Magistrate satisfies himself as 
above, he must record a finding that the 
case is such as should be tried under the 
provisions of this Chapter. Should the 
Mágistrate arrive at this finding, the trial 
must then take place under the provisions 
of s. 446 of the Cr. P. C. which provides 
for trial in accordance with s. 275 and the 
other provisions of Ch. XXIII so far as they 
are applicable. That is to say, the accused 
must betried by a Jury, the majority of 
whom shall, if the accused so requires be 
ofthe category within which the accused 
himself comes. 

. But when the trial before the Court of 
Session:;would, in the ordinary course, be 


“with the aid, of Assessors, the accused has ` 


the right, under the proviso to s. 440, to be 
tried with the aid of Assessors, all of "whom 
shall be Europeans or Americans or Indians 


„according to the category within which He 


accused comes.” 


By ' ‘ordinary course” is here meant the 
course which’ would be followed in the 
absence of a claim by the accused to be 
the provisions of Ch, 


a notification by. the Local Government 
under the provisions of s. 269. 

The -learned Government Advocate, I 
understand, agrees with this view as to the 


$82 
effect of the recent amendments to the 
Y 


Campbell, J.—I agree and havenothing. 
to add. . AMO : 
K. 8. D. Revision accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 642 or 1921. 
October 21, 1924. AE 
Present:—Mr. Justice Mukerji, 
RAM SEWAK—APPELLANT 
versus 
EMPEROR-—OrostrE-PanTY. 

Penal Code (Act XLV of 1860), ss. 97, 100—Quarrel 
picked by accused—Attack with lathis—Right of pri- 
vate defence, extent of—Death caused by lathi blow-- 
Offence. : ; 

“Accused picked a quarrel with another and tried 
to hit him but was set upon by his opponent and 
the deceased and tried to run away. After running 
some distance he found that he could not make his 
escape; he then turned round and hit a blow on the 
deceased which resulted in his death: 

Held, that the accused had acted in the exercise 
of the right of private defence and was not guilty of 
any offence [p. 383, col. 1. : 

An attack with lathis is likely to create a reasonable 
. fear of grievous hurt being caused, and the person 

attacked is justified in striking witha lathi in self- 

defence to the extent of causing grievous hurt or even 
death, under s. 100 of the Penal Code. [ibid.] 
Criminal appeal from an order of the 
. Second Additional Sessions Judge, Cawn- 
pore at Fatehpur, dated the 19th July 1924. 
Dr. N. C. Vaish, for the Appellant. | 
The Government Pleader, for the Crown. 


JUDGMENT.—The appellant Ram 
Sewsk has been convicted by the learned 
Additional Sessions Judge of Cawnpore, 


RAM SEWAK V. EMPERCR. 


sitting at Fatehpur, of the offence under s, 304 - 


of the Indian Penal Code, inasmuch as he 
caused the death of one Kalka Singh, .and 
of the offence under s. 323 of the, Indian. 
Penal Code, on the ground that the caused 
hurt to Baij Nath.’ 
The case for the prosecution was this. 
Baij Nath was purchasing some sugar at 
the shop of one Bhagwandin. “Ram Sewak 
arrived and asked Baij Nath how it was 
that, he had taken his own labourers (Ram 
Sewak's labourers) to do his (Baij Nath's) 
work while his (Ram Sewak’s) work was 
suffering. Baij Nath replied that he had 
done the act already and proposed that the 
labourers should work for Ram Sewak on 
the following day. Ram Sewak was not 
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statished with this reply and hé tried to 
Strike a blow with a lathi on Baij Nath. 
The lathi struck partially the roof under 
which Baij Nath, was and it partially struck 
Baij Nath also. Kalka Singh, a relation of 
Baij Nath arrived at this moment; and some 
helpers of Ram Sewak, namely, Ram Raj 
and Gayadin, also arrived on the scene., 
The three last mentioned beat Kalka Singh 
and Baij Nath and Kalka Singh fell un- 
conscious on the ground. Two days later 
Kalka Singh died. This story for the 
prosecution has not been believed by the 
learned Additional. Sessions Judgein the 
main portion of it. Gayadin was never . 
sent up, and the learned Sessions Judge 
has acquitted Ramraj. The learned Judge . 
has found that human blood was. found at 
or near the platform of Gayadin; a relation 
of Ram Sewak and-he has believed the 
defence story inso far as it states that Kalka 
Singh received his injuries near the plat- 
form of Gayadin. To reconcile the fact - 


. that: blood was found near the platform of. 


Gayadin' and the alleged fact that a part 
of the tiled roof of Bhagwandin's shop was 


. found, damaged, the learned Judge came to 


the conclusion that the fight must have’ 
started at the shop of Bhagwandin and: 
musthave continued tillthe parties arrived at . 
theplatform of Gayadin. Indeed the Judge's 
finding is that Ram Sewak, the appellant, 
drew the quarrel upon himself by hitting, 
or trying to hit. Baij Nath, that he was 


.thereupon attacked by Baij Nath and Kalka 


Singh that Ram Sewak ran away forhis safety 
to the houseof Gayadin but, there instead 
of taking shelter in the house, he turned 
back and used his lathi against Baij Nath 
and Kalka Singh. It has been urged by 
the learned Counsel, appearing for the ap- 
pellant that even if we accept this story, 
as found by the learned Sessions Judge, 
the appellant was striking in self-defence 
and hecommitted no offence. The learned 
Judge has got over this argument by stat- 
ing that Ram Sewak drew the quarrel upou- 
himself by trying to hit Baij Nath and that 
therefore, he had no subsequentright of self- 
defence. JI have already indicated that the 
learned Judge was of opinion that Ram 
Sewak's duty it was to have taken shelter 
in the house of Gayadin. . 

Taking the findings of the learned Ses- 
sions, Judge, I am not sure that his conclu- 
sion in law is correct. Assuming that Ram 
Sewak picked the quarreland tried to hit 
Baij Nath, heran for his safety from the, 


Nath and:Kalka Singh. If, after running 


Some distance, Ram Sewak “found that he: 
could not very well make his escape; and if. 
he turned ‘round and hita blow, it must be > 


said that he hit in self-defence: Ram Sewak 
might be punished for having picked the 
. quarrél and having struck the first blow at 
the'shop of Bhagwandin. But Kalka Singh 
and Baij. Nath Singh had norightto take the 


law into their own hands and chastise Ram ` 


Sewak by trying to hit him with lathis. As 
 &matter of law;therefore, Ram Sewak would 
‘be, in my opinión, justified in turning back 
and defending himself against àn attack 
with lathis. I would also mention that an 
attack with lathis was likely to create a 


reasonable fear of grievous hurt being 


caused to Ram Sewak and Ram Sewak would 
be justifiedin striking with a lathi-in self- 
defence to the exténtof causing grievous 


hurt, or even death, vide s. 100 of the Indian , 
Penal Code, -The medical evidence shows. . 


‘that there was only one fatal blow that was 
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Ram Sewak used his lathi, and that a lathi 
‘blow killed Kalka Singh,it was for Ram 
. Sewak to prove positively that hedid so in 
sell-defence. Accepting this argument as 
valid, there is the defence evidence to show 
that, Ram Sewak struck in self-defence. But 
.if this evidence is not to be believed, and if 
.&he prosecution evidence is also not to be 
believed, it is impossible to say what actually 
happened and it would be unfair to dis- 
believe the defence story simply because a 
man has been killed. : 
Ihold that either on the facts accepted 
by the learned Additional Sessions Judge, 
‘or on the story tried to be established on 
behalf of the defence, Ram Sewak struck in 
self-defence and he is entitled to an ac- 
quittal. ` : Eun 
. lsetasidethe conviction and thesentence 
and, order that Ram Sewak be released. 


» 


Z.K. Conviction set aside. 


received by. Kalka Singh. The injuries, 


received by Baij Nath are admittedly simple. 


Baij Nath.admits that aftér Kalka Bingh fell . 


no further blows were inflictad upon him.. ` 


` On the finding therefore of the learned Ses- 


sions Judge Ram Sewak would, be entitled 
to an acquittal.on the 
in self-defence...  . . 
|” On-examining the evidence for myself, I 
find it very diflieult to come toa definite 


conclusion as to what actually happened. | 


Inthe first information report Baij Nath 


“never mentioned thé name of Bhagwandin, ' 


in front of whose shop, it is said, the fight 
took place. Bhagwandin 
first". person to be mentioned as an. eye- 


. Witness unless it was suggested that he was 


not there, I have not come across any such 
. Suggestion on the record. Then the anxiety 


of the prosecution witnesses to conceal the -2-] 


fact that Kalk& Singh received his mortal 
injury and blood.was found on the platform 
of Gayadin is very’ suspicious, At least 
_ three witnesses have been examined to show 


that.Baij Nath and Kalka Singh, and per- 
haps a few others, came to the house of Gaya-: 


"din, a relation of the appellant, and picked 
a quarrel. If the prosecution witnesses do 
not tell the truth, it cannot be expected on 
behalf of the Crown that the accused per- 
. son would be convicted on mere suspicion. 
It has been urged, and.the argüment has 
found favour with the learned Sessions 


Judge, that this much being admitted that, 


ground that he struck, 


would be the- : 


~OUDH JUDICIAL COMMIS- 
we Oe SIONER’S COURT. 
. Ormia Revision No. 12 or 1924, 
"^ * 7 October. 31; 1924. : 
Present: —Mr. Wazir Hasan, A. J. C. 
PARAS RAM-—ACCUSED—A PPELLANT 


versus 
EMPEROR—RESPONDENT. 

. Criminal Procedure Code (Act V of 1898), ss. 369, 
489—Review—High Court, power of, to review 8rder— 
pid enhancing sentence, in absence of accused, valid- 
dyof. * | i i 

The High Court has no jurisdiction to review or 
revise its own orders in criminal matters. [p. 384, col, 


... Queen-Enupress v. Durga Charan, 7 A. 072; A W.N. 
(1835) 177; 4 Ind. Dec. (N. s.) 867, In the matter of 
Gibbons, 14 C. 42; 7 Ind. Dec. (x. s.) 29 and Queen- 
Empress v. Fox, 10 B. 176; 5 Ind. Dee. (x. s.) 502, 
relied on. Ars : ; 

An order of enhancement of sentence passed without 

- opportunity being given to the accused of being heard 

. either personally or by Pleader, is null and void ab 
initio, as being without jurisdiction, and does not bar 
Es VN from dealing with the matter a second time. 
ibid. "d 
: In re. Tadi Somu Naidu, 84 Ind. Cas. 850; 47 M, 


. M. 428; 46 M, L. J. 456; 34 M. L. T. 218; 20L. W. 


18; (1924) A. T. R. M.) 640; 26 Cr. L. J. 370, relied on. 
. Criminal Revision against an order of the 
Officiating AdditionalSessionsJudge, Kheri, _ 
dated the.20th February 1924, 
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Mr: K. P. Misra, for the Appellant. 
The Government Pleader, for the Crown. 
ORDER.—The matter has come before 
.me again under somewhat extraordinary 
circumstances. Those circumstances are 
as follows:—The prisoner, Paras Ram, was 
convicted and’ sentenced to one years 
rigorous imprisonment _by the Additional 
‘Sessions Judge.of Kheri on the 26th Feb- 
ruary 1924. The quarterly session's state- 
mont ofthe cases decided by the Judge 
mentioned above was perused on the 3lst 
March 1924 by Mr. E. R. Neave, who was 
then Officiating as First Additional Judicial 
Qommissioner. He then ordered a notice 
to issue to the prisoner calling:upon him to 
show cause why the sentence should not be 
enhanced. Notice he neges D arde 
served on the prisoner 1n J 
cen 1994. On the 24th April 1924 the 
notice was heard by Mr. A. G P. Pullan, 
who was then Officiating as Second Addi- 
tional Judieial Commissioner. On that 
date neither the prisoner nor any Pleader 
on his behalf was present before the Court. 
Mr. Pullan passed an order enhancing the 
- gentence to five years’ rigorous imprison- 
ment. On the 10th J uly 1924 the prison- 
' er's petition of appeal was received by the 
office of this Court from jail. On the us 
July 1924 the appeal was placed before Mr. 
Pullan for orders. He admitted the appeal 
and directed the issue of a fresh notice to 
i t » . 
i Eno. bé enhanced. The issue of this 
fresh notice Was obviously due to the fact 
office : : 
ne the learned Judge his previous 
order of enhancement .of the sentence, 
The last mentioned notice’ and the appeal 
came before me for hearing .on the 26th 
August 1924. By my order of that date I 
dismissed the appeal and also cancelled the 
‘notice. Thus there came to be two con- 
; flicting orders of this Court in the matter 
‘of the notice relating to the ree 
of the sentence. The Trial Court. brought 
this fact to the notice of this Court by n 
letter. dated .the 3rd September 1924. 


Thereupon 1 


ing terms:— é 
aj ae noise to the Government Pleader 


-the prisoner, Paras Rain, why the 
A eot this Court dated the 26th August 
1994--cancelling the notice as to the en- 
hancement of.sentence be not withdrawn 


former or 
5554 enhancing the sentence to five years 


" 


o show cause why the sentence ` 


issued a fresh notice in the 
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rigorous imprisonment be not maintained 
orin the alternative both the orders men- 
tioned above be not withdrawn and -fresh . 
orders passed." : 

At the hearing the prisoner is represented 


. by Mr. K. P. Misra Barrister-at-Law amicus- 


curiae, He argued that the Court had no 
jurisdiction to review orrevise itsown orders. 
This contention is to. my mind perfectly 
correct. Section. 369 of the Cr. P. C. is quite 
clear and there is à concensus of opinion of 
all the High Courts in India on that point: 
Queen-Empress v. Durga Charan (1), In the 
matter of Gibbons (2), Queen-Empress v. Fox 
(3) and Kunhammad Haji v. Emperor (A). . 
The learned Counsel has further argued 
that Mr. Pullan’s order dated the 24th April 
1924 enhancing the sentence to five years’ 
rigorous imprisonment was without jurisdic- 


` tion and, therefore, must be held as of no 


had failed to bring to the | 


neither 


effect. Iam again compelled to accept this 
argument. t has already been stated that 
on the: date of the order mentioned above, 
the prisoner was present. 
personaly nor through any  Pleader.. 
The provisions of sub-s (2) of s, 439 of the 
Cr. P. C. are imperative: "No order 
under this section shall be made 10 the 
prejudice of the accused unless.he has had’ 
an oppotunity of being heard either per- 


' sonally or by Pleader in his own defence." 


In a recent decision,of the Madrass High 
Court in the case of In re Tadi Sonia Naidu 
(5), it was held that an order passed in cón- 
travention of the sub-section mentioned 
above is null and void abinitio as being one 
passed. without jurisdiction. I, therefore, 
declare Mr. Pullan’s order enhancing the 
sentence to be of no effect: It follows. that 
the only legal order which remains as; 
effective is the one passed by me on the 26th 
August 1924 and this order should be 
complied with. ' 


Z. K. : 
(1) 7 A. 672; A. W. N. (1885) 177; 4 Ind. Dee. (x. s.) 
867 : 


. f 
(2) 14 O. 42; 7 Ind, Dec: (x. s.) 29. 
(3) 10 B. 176; 5 Ind. Doc. (x. 8.) 502, uu 
(4) 72 Ind. Cas. 599; 46 M. 382; (1923) M. W.N. 94 
44 M. L. J. 450; (1923) A. L R. (M) 496; 24 Cr. L. J. 
439. 
"(5) 84 Ind. Cas. 850; 47 M. 428; 46 M. L: J. 456; 34- 
M. L. T. 218; 20 L. W. 18; (1924) A. I. R. (M.) 640; 26 
Cr. L. J. 310. i 


der dated the 24th April © 


[BI 6, ue] 


MADRAS HIGH COURT. 
CIVIL REVISION ‘Petition No., 136 or 1924. 
August 13, 1924, 


' Present:—Mr. -Justice Venkatasubba Rao. 


BRAHMA SUBBAYA--DEFENDANT | 
No, LAND: Baseonpmim He; ]-—PETITIONER 


| KANALA’ RANGA. PAOA PENTON 


- PLATNTIFÉ No, 1 RESPONDENT. . 
’ Civil. Procedure Code (Act V of1908), 0. XLI, r. 27— 


. Appeal —Additional evidence, admission of —Évidence, 


' to 


Pat. 676;. 


whether can be admitted on. application of party— 
Procedure. 

Under O:, XLI, i 27, 0: P. O., an Appellate Court 
has power to receive additional evidence in appeal 
not merely of its own motion but:also on the appli- 


cation of. parties. 


When the application. is by a party to receive, ad- 
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argument of Mr. 
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stantial cause, the Appellate Court may 


allow: such evidence of document to be 
produced, or witness to be examined. The 
Seshachari, the learned 
Vakil, for the Ist defendant is, that under 


‘this provision of ‘law a suitor cannot apply 


for admission ‘of additional evidence but 


-that its provisions cah be invoked only when 
' the Appellate Court itself discovers some 


inherent’ lacuna or ‘defect and requires 


evidence to fill up the gap or remedy the 


defect.’ In other words, that the Appellate 
Court can act under this section of its own 
motion and not at the instance of the parties 


- ahd reliance is placed upon the decision of 


ditional evidence, the Appellate Court can ‘make ‘an . 


order upon, the application even without hearing the 
appeal, although. in. most cases it would be desirable 


[p.' 386, col. 2 

Indrajit Pratap: Bahadur Sahi v. Amar Singh, 74 
n Oas..747; 50 I. A. 183; 21 A. Li. J. Du 4 Puls 

T. 447; (1928) A. I. R. E 'O.) 128; TP. LR. 345; 
33 M. L. T. 233; 45 M. Li menis LW 
TE. 25 Bom. L. R. 1259; 28 O. W: N.. 271; -39 C. L. 

. 918 (P. O.), relied on. 

Me Ai Issur v. Great Indian Peninsula- Railway 
"ar 34 I. A- 115; 9.Bom..L. R. 671; 11 O. W. N: 721; 

8 C. L.J. 5 5; 4 A. L. J. 461; 31 B. 381; 17.M. L. J 
347, 2 M. L. T. 435 (P. OJ, distinguished. 


Petition, under, s. 115 of Act V of 1908. 


and s. 107 'of the’ Government of India Act, 


` praying the High’ Court to revise an order 


of the District Court, Kurnool, in, C..M. P. 


‘No, 148 of 1923, in A. S. No. 48 of 1922, © 


O. S. No: 42"of 1990, Sub-Court, Kurnool. 


lant. . 

"Mr. B. ' Somayya, for the Responder, 
JUDGMENT.—The District Judge of 

Kurnool has, made: an order,. admitting-at 


the instance of the lst plaintiff, additional: 


evidence while hearing an appeal and the 
ist defendant attacks the correctness of 


‘this order , in the civil revision petition 


before. me. "The point in controversy is:— 
Had the District Judge. aietan to 
make the order in question. - O. 


additional. ‘evidence i in an Appellate Court; 


' The:material portion runs thus:— 
:27 (1) The parties to an appeal shall not 
be, entitled to produce additional evidence, 


. ‘whether oral. or secon in the’ Appel- 
-late Court. 


(b) But. if the Appellate. Court - requires 
any document .to be: produced or any-wit- 


“mess” to'be examined. to enable. it to: pro- 


nounce Judgment, or -for any other: sub- . 
" E 297 v = 


~ bd 


XLI, r- 
"97, C: P. O., deals with the “production of 


ear the. application.. and the appeal together, if - 
' possible. 


Mr. V.C. Seshachariar, for the "Appel-^ 


'that,a party wishing to 


, exclusive. 


take | 
- sions; “but thé Court acting ex mero motu 


the Judicial Committee in Kessowji Issur 
v: Great Indian Peninsula Railway Co. (1). 
It'is no'doubt true that some passages in 
the. judgment in this case lend apparent 


“support fo this argument; the observation. 
that is most relied upon being the follow- 


ing:— 
“This is important, because the legiti- 
mate occasion for s. 568 is when, on examin- 


‘ing the evidence as it stands, some inherent 
lacuna or defect. becomes apparent, not 


where a discovery is made, outside the 


Court, of fresh evidence and the applica- 


tion is made to import it. That is the 
subject’ of the separate enactment in s. 623,” 
Section 623 referred to above ‘is the sec- 


tion relating, to review of judgments and 


orders. I understand the argument to be 
give additional 


evidence must be able to bring himself 


"within the provisions relating to review and 
“that his proper procedure isto apply to 
‘the Trial Court for review and not to apply 


for admission of additional evidence to the 
Court; which hears an appeal from the 


‘decision. According to this contention, the 


two sets of rules, one relating to review 
and the other relating to admission of 
additional evidence in appeal are mutually 
If the party wishes to have 

evidence taken he must 
‘advantage of the review  provi- 


additional 


and not at the instance of the parties can 


' Supply. deficiencies by taking evidence 


KK ATANG Le J 


under O. XLI, r. 97. 


I do not think that this position is ten- 
able- in the face of the most recent 
pronouncement of the Judicial, Committee 


in Indrajit Pratap Bahadur Sàhi v. Amar 


(1:3 L A, 115; 9 Bom. L. R. 671; 11.0. W. N. 
461; 31 B. 381; 17 M, 
T,- 435- e, OJ, 


L.-J, 347; 2M. L 


E 


Singh (2 An argument. similar to the 
one now, advanced was urged before the 
Board and after a very full, consideration 
„their Lordships refused to. give effect to the 
contention. The case in Kessowji Issur v. 
Great Indian Peninsula Railway Co. (1) was 
relied on before the.Board as it has been 
before me and indeed the High Court of 
"Patna decided on the authority of that ruling 
that it had no jurisdiction to receive addi- 
tional evidence in appeal.on. the applica- 
tion of the parties. 'lhe Board in revers- 
ing the decision .of the High, Court points 
‘out that the earliencase was peculiar in 
its character and after. analysing the facts 
‘and circumstances ‘of that décision clearly 
lays down the rule that an. Appellate Court 
has power to receive.additional evidence 
jn appeal at the instance of parties. 
"The law has been stated in such un-mis- 
takeable terms that the matter now admits 
of not.doubt and I. am quite clear that 
‘the contention of the petitioner must fail. 
' A second argument has been advanced, 
namely, that an order for admission of addi- 
tional evidence cannot be made’ upon a 
-special :or preliminary application’ but 
‘that the proper. occasion for it is when 
‘the appeal is heard and the.. evidence 
‘is examined by the- Appellate ~ Court. 
"Jn this case. I am satisfied that the 
"Distriet Judge has made the order in ques- 
‘tion in the course of the hearing ‘of, the 
appeal and has not’ dealt with the applica- 
tion as independent’ of and detached from 
‘the appeal’ On this short ground, this 
‘argument fails, but Lam prepared to hold 
that there is no warrant for the position 
that when the application is by the party to 
: receive ‘additional: evidence the Appellate 
Court cannot make an'order upon the ap- 
_plicatiom without hearing the appeal. 
. Here again the case relied on by the peti- 
tioner is’ Kessowji Issur v. Great Indian 
i Peninsula Railway: Co. (1). But it will be 
.geen from -the observations of the Lords of 
‘the Judicial Committee that the limitation 
. referred to: above applies only. to cases 
“where the Court of its own motion makes 
an order: for ‘admission of additional evi- 
ne d "The reason is obvious. The Court 
- cannot; make up its mind to receive addi- 
tional evidence acting ex mero motu with- 


(2) 74 Ind.-Cas. 747; 50 I. A. 183; 21 A. L.J. 554; 

aL THT: (1993) A. L R. (P. 0) 126, 1 P E 

dias: Pat. 676; 33 M, L. T. 233; 45 M. L. J. 578; 

` ISL. W. 728; 25 nr L. R. 1259; 28 O. W. N. 277: 
-39 C. L. J. 318 (P. O 
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. himself, as a witness in the ‘Trial Court. : 


- tional evidence. ' 
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out going into the evidence and becoming 
satisfied that.there is a lacuna or defect. 
It'is a power to. be: exercised, by the -Court 
on its own initiative and that. function can 
be. performed only .when.thé Court being 
appraised of all the facts appearing on the 
record sees.reason: to think that -there is a 
gap to be filled up ora -defect to.be reme- 
died, “If a-party. makes: the. application 
‘entirely. different. considerations apply and 
-I do notsee:why: the application:should not 
be dealt with independent of.the ‘appeal, 
‘although in most.éases'it would no.doubt 
be desirable to- hear the. :application . and 
the appeal together, if possible. : Even 
"when it^may: -not become necessary to ‘hear 
‘the appeal fully. the Judge may make up 
.his mind to.allow or reject the application - 
‘very early during the hearing of the appeal. 
It is then said .that the “District Judge 
finds. that’ the plaintiff was negligent and 
:that, therefore,” he ought: not to ihave allow- 
ved: the. application. “The -rule ‘vests’ the 
' discretion in: the. Appellate. Judge. and I 
.am not. satisfied that in this.case the discre- 
:tion has not been: judicially exercised. ..In 
-complying- with sub-r. 2: of Ov XXV11-the 
learned ^ Judge states’ "his reasons ~ very 
‘fully : for. the ‘step he has-.taken.. . A” case 
"has not been made out. for the exercise 
by. the High’ Court of its- revisional juris- 
‘diction and lam; therefore;.. not" prepared 
‘to interfere with the. order of the learned 
‘Judge. 
There-only remains' one other matter to 
be dealt with, D. W. No. 1 did not'offer 
A 
‘statement. made by him: previous to the 
'Suitis now' allowed tò be admitted as addi- 
“The plaintiffs wish to rely 
upon it as an admission. .Thedefendant may 
justly complain’ that he.must ‘be allowed 
“not only ^to'explaim: his statement but also 
"to adduce. additionalevidence,on account 
-of.the turn the events .have taken. * Simi- 
- larly; D.W. Nos. 6 and 7 were not examin- 
‘ed in’ regard. .to~ the relationship at’ all 
‘before the Trial Court. It is mow proposed 
to cross-examine. them: with.referencé to . 
« some previous statements made by:them on 
-this subject and the District Judgehas given 
permission. This may. also. render: ;necessary 
additional evidence being given on the -part 
- of the defendant. Very.great indulgence has 
been shown to the plaintiff with the result 
.thatin some respects afresh trial of. the 
issue may. be demanded and. rightly by the 
petitioner. ` These are matters which I must 


+ 
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‘leave to the Appellate Court and I have no 
doubt that on a proper case being. made 


~ 


" RAM NIDH V, JANKI. 


out the'petitioner will be given. necessary ' 


‘facilities, . . 
-It has been ‘said: that-'the District’ Judge 
in his'order has shown that he has prejudg- 


ved the matter and all but given a finding “| 


in‘ favour of the’ plaintiff ‘on the question 


"of pedigree.. But it is not, however, neces- 


‘sary to order a transfer'of the appeal as 
in the usual course; I am assured that the 


“As the District Judge points out in his 


~ order the plaintiff has been guilty of con- 
siderable ‘negligence. 


While: dismissing 


: the civil revision petition, I direct that 


‘he do pay to the 1st ‘defendant the costs of 
the „civil revision petition as well as all 


the costs occasioned in the lower Court by ` 
the taking of the additional” evidence in 


"any event and irrespective of the result ‘of 


es 


the appeal. 


Y. N. V. Petition dismissed. 


OUDH JUDICIAL COMMIS- 
'SIONER'S'COURT. . 
"SgcoND CIVIL APPEAL No. 185 or 1923. 
September 16, 1924. 

* Present :—Mr. Neave, A. J. C. 
"RAM NIDH aNp'oTÉERS—DEFENDANTS— 
Ao APPELLANTS 
ER " versus . 

JANKI AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 


|: Co-sharers—Adverse possession— Denial of title, proof 


^ 


of —Hecital in previous judgment summarising defence, 


" appeal will be heard by a different Judge ` 
and not by the Judge who has made-the , 
order’ in question, 


, value of—Appeal, second—Question of fact abandoned - 
in lower Appellate Court, whether can be raised. 


A question of fact which is abandoned before the 
lower Appellate Court cannot be allowed to be raised 


. in ‘second appeal [p..388, col. 1] 


The ordinary presumption of law is that the joint 
possession of co-sharers is continued until there is 
some overt.act of ouster or separation. [p. 388, col. 2.] 
- In a suit by a‘co-sharer for possession of certain 


provzrty by ‘partition the defendants set up title by 


„adverse possession and in proof of their allegation 
‘relied. upon a recitalin a previous judgment in which 


. the defence was summarised as stating that the plaint- 


iffs had not, been in. actual. 


Possession or receipt of rent 
of the, property : : 


Held; that-in- tlie-absencezof.the written statement: 
of the deféndants-filed -in-the-previous:suit: thesreeital. ~ e 
in-the judgment. summarising=the: defence: could-nat-- which. each party: 
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_ be relied on as an overt and public denial of the 


' plaintiffs title as co-sharer, inasmuth as it was im- 


; possible to say exactly what the assertion made by 


the defendants in that case was or precisely to what 
extent they denied the title of the plaintiff and set 
up title in themselves. 2 


Second appeal against a decree of the 
'Sub-Judge,. Partabgarh, dated the 26th 


. February 1923, in an appeal’ preferred 


against the decree of the Munsif, Kunda 
at Partabgarh, dated the 31st July 1922, 
Messrs. Radha Krishen and- G. N: Misra, 
for the Appellants, | 
Mr. H. K. Ghose, for the .Respondents. 


JUDGMENT.—This is & defendants? 
‘appeal from am order of the Sub-Judge of 
Partabgarh decreeing in part the plaintiffs- 
respondents’ -suit for possession of certain 
property by: partition. The parties are 
' descended, from one Thakur, who obtained : 

a decree from the Settlement Court giving 
“him ‘certain heritable but non-transferable 
rights. in certain plots of land. ' The exact 
“nature of the tenure isnot of importance, 
but it is evidently a kind of occupancy 
“right. Thakur had two sons Satlu and 
Nil Kanth, and it appears that his hold- 
ing was equally divided between them. 
“We are only fconcerned with the share 
“which came to Satlu. He had five sons, 
Sheo Dat, Ramma, Tikai, Bhairon and 
Ajodhia. Plaintiff No. 1 is the grandson 
of Ramma, and the other two plaintiffs 
are the grandsons of Tikai. The defend- 


 ants-appellants ara the descendants of 


‘Sheo.Dat. The plaintiffs’ case was that 


. Bhairon. and Ajodhia, for reasons which 


it is not necessary to detail here, lost 
their rights in ‘the property, and that, 
' therefore, the representatives of the re- 


' maining three brothers were each entitled 


to one-third of it. They, therefore, jointly 
claimed two-thirds. The main defence set 
up was that the plaintiffs had never been 
_in possession of the shares they claimed, 
and that the defendants had acquired a 
' title to them by adverse possession. It 
was also. pleaded that in any case the 


. plaintiffs were not entitled to more than 


_one-fifths,. they representing only two of 
‘the five sons of Satlu. This latter ples 
was not pressed before the lower Appellate 
' Court, and even in the memorandum of 
appeal to this Court, reference is only 
“made to the share of Ajodhia, that of 
Bhairon. being. ignored. Obviously the 
décision: of the: question of the shares to 
is.-entitled' is one of 
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. fact, and depends on evidence. The 
appellants cannot be allowed to raise it 
in second appeal after abandoning it before 
the lower Appellate Court. . 


The only question, therefore, for decision ' 


jn this. appeal is whether the defendants 
have acquired a title to the property by 
adverse "possession. In support of this 
' contention they rely almost entirely on a 
copy of-a judgment of the Tahsildar of 
Kunda in the Partabgarh Distriet, 
guit brought by plaintiff No. 2 and the father 
of plaintiff No. 3 in 1904, against certain of 
` the defendants, This was for profits for 
. the years 1309 to 1312 F. The written 
statement filed in that ease has not been 
produced. The defendants rely’ on a 
recital in- the judgment of the Tahsildar 
in which he summarises the defence. It 
contains these words “Na Mudayan kabiz 
arazi hain aur na kabhi munafa paya 
hat.” This suit was dismissed but no 
finding was come to on this point, the 
, Court holding that it had no jurisdiction 
to decide.the ease which should have been 
brought in a Civil Court. The Deputy 
Commissioner in appeal took the'same view. 

The apppellants rely on these decisions: 
not as res judicata, but as evidence of an 
overt and public denial in 1904 of the plaint- 
iffs’ title to the share now in suit. They 
claim that they denied then that the 
plaintiffs had any rigbt to the land, and 
that they themselves have continued in 
unbroken possession ever since. It is to 
be noted that.in any case Janki, plaintiff 
No. 1, was no party to that litigation, and 


whatever effect the statements made init. 


may have, they cannot affect his title. 

The learned Counsel for the respondents 
contends that this summary contained in 
the Tahsildar’s judgment does not amount 
to a denial of the plaintiffs’ 


possession at the time and had not actually 
received profits. He argues. that mere 
non-receipt of rents and denial, in the 
course of previous litigation, ofa party's 
title, are not sufficient by themselves to 
constitute adverse possession against that 
party, and he refers to a ruling of their 
Lordships of the Privy Council .in 
Mohammad Mumtaz Ali Khan v. Mohan 


Singh (1) and a ruling of this Court in. 


(1) 74 Ind. Cas. 476; 26 O. C. 231; (1923) A. I. 
(P. C) 118; 21 A. L. J. 757; 45 A. iis. ae M. L. Hi 
Ee A 6 Ea Fr oe J. 383; 19 L. W. 
:39 0. L. J. 295; . W. N. 840; 33 M. L. 
. 821; 50 L A, 202 (P. Ó). pem 
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ina 


title, | but. 
says no more than that they were notin . 
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Bharat Prasad v. Ganga Bakhsh (2). The 
Court below has relied on a decision of the 
Privy.Council in Arab Ali Khan v. Mahmud . 
Ali Khan (8). | 

One important point to notice in this case 
is that the actual written statement pub in ' 
before the Tahsildar has not been filed, and 
we have, therefore, nothing but the brief 
summary of it contained in the Tahsildar's 
judgment to go upon. In the absence of 
ihe document itself it is impossible to. 
say exactly what the assertion: made by 
the defendants in that case was, or pre- 
cisely to what extent they denied the title 
of the plaintiffs and set up title in them- 
selves. The parties are admittedly descend- 
ed from a common ancestor, and held the 


.land in suit originally in common as co- 


sharers. There is no-definite, evidence of 
partition having taken place at any definite 
time, though there is some evidence that 
some at least of the brothers separated. 
Plaintiffs Nos. 2 and 3are now residing in 
another village in another district, and there 
is no question that they are any longer 


jointin residence or in food. That how- 


.ever would not make it impossible that the 


defendants should have been cultivating the 
land on their behalf when they first left the 
village, and the ordinary presumption of law 
is that the joint possession of co-sharers is con- 
tinued until there is some overt act of ouster | 
or separation. In the present case, the only 
overt action relied on by the defendant is the 
assertion contained in their written statement 
in 1904. Unfortunately, as already men- 
tioned, that written statement is not be- 
fore the Court. The Court below has found 
that there is no satisfactory evidence of ad- 
verse possession, and Iam not prepared on 
the strength alone of the recital in the Tah- 
sildar's judgment to differ from this find- 
ing. The. defendants have not attempted 
to distinguish between the cases of plaintiff 
No. Land plaintiffs Nos2. and 3. With regard 
to the former, there is clearly no evidence at. 
all, and with regard to the two latter the 
evidence is insufficient... The appeal fails 
and is dismissed with costs. 
Z, K. 
Appeal dismissed. 


(2). 9 Ind. Cas. 425. : 

(3) 67 Ind. Cas. 444; 20-A. L. J. 545 at p. 506; 35 
O. L. J. 554; (1922) A. I R. (P. C.) 84; 43 M. LJ. 
104; 31 M. L. T. 94; 24 Bom. L R. 951 (P. O). ` 


[551.0.195] — — 
MADRAS HIGH COURT. 
Szconp CIL APPEAL No. 1435 or 1921. 
September 5, 1924, . 
Present: —Mr. Justice Madhavan Nair. 
PULUGURTA SOMARAJU-—PLAINTIFF 
|o —AÀPPELLANT 
M. versus 
MACHIRAJU VENKATA SUBBARA- 
YUDU-—DEFENDANT— RESPONDENT. . 
Pro-note, suit on—Pro-note invalid—Plaintiff, whe-, 
ther can fall back on original cause of action—Pro- 
cedure,’ i 
The principle that in a case where a pro-note is 
executed for an antecedent debt, a suit on the pro- 
note failing, an action on the debt would lie is 
applicable only where the antecedent debt is anterior 
in point of time to the pro-note. Where no such 
prior and independent agreement is proved,, the 
plaintiffs suit must fail. [p. 389, col. 2. ore 
Muthu Sastrigal v. Visvanatha Pandara Sannadhi, 
21 Ind. Cas. 864; 38 M. 660; 14 M. L. T. 520; 26 M. L. J. 
19; (1914) M. W. N. 58,-followed. ` 
Shanmuganatha Chettiar v. Srinivasa Aiyar, 35 
Ind. Cas. 219; 40 M. 727; (1916) 2 M. W. N. 14; 31 M. L. 
J. 138; 4 L. W. 27; 20 M. L. T. 172 and Chokkalingam 
Chetty v. Annamalai Chetty, 34 Ind. Cas. 417; dis- 
tinguished. f. e 
Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Cocoanada, in A. S. No. 82 of 1920 (A. 5. 
No. 188 of 1920 of the District Court, Go- 
davari), preferred against the decree of the 
Court of the Additional District Munsif, 
Rajahmundry in O; S. No. 355 of 1917 (O. 
S. No. 343 of 1917 of the District Munsif's 
Court, Àmalaput). : 
Mr. P. Somasundaram, for the Appellant. 
Messrs. G. Lakshmanna and V. Viyyanna 
for the Respondent.. i 


 JUDGMENT.—The _plaintiff-appel- 
Jant's suit out of which this second appeal. 


arises was for the recovery of Rs. 1,600 the. 


value of two gold jewels given to the de- 
fendant and also for the recovery of Rs. 300 
the value of 20 sovereigns together with. 
interest on . these amounts. The first item 
was covered by an unstamped promissory- 


note and the promissory-note said to have., 


been executed in support of the second 
item has been lost. : The plaintiff also set: 
up two agreements prior in date to these 
promissory-notes under which the defen- 
dant agreed independently to pay the plain- 
tiff these amounts. These agreements have 


high, was then 
put forward by the plaintif” Based “Anon, 
the original” cause of action, apart tyom the) 
yee tal notes,ath? learngd: Subordinate: 


udge, following a decision of this Court 
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in Muthu Sastrigal v. Visvanatha Pandara 
Sannadhi (1) dismissed the claim. Mr. 


Somasundaram who appears for the ap- 
pellant admits that the decision in Muthu 


_ Sastrigal v. Visvanatha Pandara Sannadhi 


(1) would govern this case, but he presses 
me to say that in view of two subsequent 
decisions of this Court and also of other 
Courts the decision in Muthu Sastrigal v. 
Visvanatha Pandara Sannadhi (1) requires 
re-consideration and on that ground he asks 
me to refer this case to a.Bench. I do not 
think that the subsequent decisions of this 
Court referred to, namely, Shanmuganatha 
Chettiar v. Srinivasa Aiyar (2) and Chok- 
kalingam Chetty v. Annamalai Chetty (3) 
can -besaid to have shaken the authority 
of the decision in Muthu Sastrigal v. Vis- 
vanatha Pandara Sannadhi (1). In Shan- 
muganatha Chettiar v. Srinwasa Aiyar (2) 
Abdur, Rahim, J., refers to Muthu Sastrigal 


.v. Visvanatha Pandara Sannadhi (1) and 


distinguishes it in these terms. “The pro- 
missory-note on which action was brought 
in that case, was inadmissible in evidence 
as it was an unstaniped note. The view 


-taken by the learned Judges was that as 


the suit was based on the note and that 
was inadmissible in evidence, the suit must 
fail. In that case, there was no question of 
the liability ofthe partners on account of 
the debt evidenced by the promissory-note" 
At page 730* there is this observation made 
by the learned Judge, namely: “There is 
no doubt so far as it appears from the 


, authorities referredto at the Bar that where 


there exists an antecedent debt and a pro- 
missory-note is executed for such debt, a 
suit on the promissory-note failing, an 
action on the debt would lie." In vietv of 
the fact: that the decision in Muthu Sastrigal 
v. Visvanatha Pandara Sannadhi (1) has not 
distinctly been dissented from by thè 
learned Judge, the antecedent debt that'is- 
referred: to in the second firaet. from his 
Lordship’s judgment canyonlymeanicdebt 
anterior in time, withireférenee tò tlerpróu 
mic nod E eed s ng Bier d 
ments pleaded” have DEH found against, 
the appa ipn te, Tee Obit ke. 
decision in Cho alinga mat liettyy. Anaa 
alah Ghetty(8)) also oamnotizba 6aidit6 ie. 
shaken the authority «o Mahesa iajên it 
or Gas. 4488 Ma G6 v [y ATIN 
: + (1 Lr 
urani adiseor Down Pista Qr NA OA 
(3) 34 Ind. Cas. 417. hia 


*Page of 40 M.—[Ed.; 





——— m 


390 f 
Muthu Sastrigal v. Visvanatha Pandara 
Sannadhi :(1).. 

As regards the question at issue, diffe- 
rent High Courts have taken different posi- 
tions and seeing that our High Court has 
consistently refused to give relief based 
upon antecedent debts in such circum- 
stances I do not think that there is any 
justification for my referring this matter to 
a Bench for are-consideration of the de- 
cision in Muthu Sastrigal v. Visvanatha 
Pandara Sannadhi (1). 

Imay point out that the most recent de- 
cisions of the Lahore High Court in 
Chanda Singh v. Amritsar Banking Com- 
pany (4) and Gurdas Mal Singh v, Ishar Das 
(5) take the same view as the one contained 
in Muthu Sastrigal v. Visvanatha Pandara 
Sannadhi (1). 

Following Muthu Sastrigal v. Visvanatha 
Pandara Sannadhi (1) I ‘dismiss the second 
appeal with costs, 

V. N. V, Appeal dismissed. 


(4) 66 Ind. Cas. 201; 2 L. 330; (1022) A. I. R. (L) 
(5) 80 Ind. Cas! 107; 3 L. L. J. 157; 3 U. P. L. R. 
(E 05 ma ih 


ALLAHABAD HIGH COURT. 
* EZEÓUTIÓN SzcoND APPEAL A 446 
oF 1924, 
July 31,1924. 

Present :—Mr. J ustice Dalal. 
Pandit BETAAM LAL—JUDGMENT-DEBTOR— 
APPELLANT 

TSUS 


KOERPAL—Dxcrns-Honper AND ANOTHER 


—J upGMENT-DEBTOR—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 39, 41— 
Transfer of decree—Certificate of execution—Juris- 
diction. 

The Court to -which & decree is transferred for 
execution under s. 39 of the C. P. C. has jurisdiction 
only up to the time that it issues the certificate pre- 
scribed by s. 41 of the Code. It has no jurisdiction to 
deal with the matter after having certified the result 
of execution proceedings, when the application for 
execution must bé made to the Court which passed 
the decree. [p. 391, col. 1] 

Second appeal from a decree of the 
District Judge, Agra. 


Mr. Narain.Prasad Asthana, for the Ap- 
pellant. 

Mr, Mohan Lal Sandal, for the Respond- 
enis ` 


SHIAM LAL v, KOERPAL. 


` the Munsif 


[85 T. C. 1925] 


JUDGMEN'T.—I am of opinion that 
the Subordinate Judge has acted without 
jurisdiction in this matter. A decree 
passed by the Court of Small Causes of Agra 
was transferred for exectition under s. 39 
of the C. P. C. to the Court of the Munsif 
of Agra. The Munsif took proceedings and 
finally dismissed ‘the application for ex- 
ecution maintaining attachment of à house. : 
The Munsif then "certified the result of 
execution proceedings under s. 4l to the. 
Court of Small Causes, After this the ap- 
pellant purehásed the house.' The decree- 
holder subsequently applied -afresh to the’ 
Court of the Munsif for execution, and the 
appellant objected.” The Munsif held that 
the house having been purchased during 
attachment, the appellant could not stop 
the claim of the decree-holder by virtue 
of his own sale-deed. On, appeal it was 
pointed out to the District Judge that the 
Münsif had no jurisdiction because he had 
certified the result of the execution pro- 
ceedings to the Court o£ Small Causes under 
s. 41. The learned District Judge held that 
the procedure was incorrect and dismissed. 
ihe appeal. 

: However incorrect the procedure may be, 
after having certified the 
result of execution proceedings under 
s. 41, had no jurisdiction to deal with the 
matter. The application for execution must, 
now lie to the Court which passed the 
decree. It may be pointed out. that there 
is a mistake in the heading of the form cer- 
tificate of execution of decree transferred. 
to another Court (Appendix E, No. 5, C. P. 

C.). The reference in- brackets after the 
heading should be s. 41 and not O. XXI, 

1, 6. The attention of the Registrar of this 
Court wil be drawn to this mistake. The 
mistake is in the form prescribed by the 
Act itself and has been followed’ in the ~ 
forms printed by the High Court No. 32— 
XX. In Maharajah of Bobbili v. Narasaraju 
Peda Baliara Simbulu Bahadur (1), it was: 
held by the Privy Council that the proper 
Court to which an applieation. for execu- 
tion lay was the Court to which the decree 
was transferred under s. 39 until the Court 
to which the decree was transferred issued. 
a certifieate under s. 41 and returned the 
copy of the decree to the original Court. 
That ruling referred to corresponding sec- 


(1) 36 Ind. aa ix: 39 M. 640; 31 M. L. J. 300; 18 
Bom. L. R. $ 4 A. L, J. 1129; 20 M. AS T. d TA 
C. L. J. 478; ri A W. 558; (1916) 2 M. 

210, W. N. 1 PIRE W. 26,431. A. 238 (P. ros 


- [851 d ten 
tions ofthe previous, Code of 1882. It is 


clear, therefore, ‘that the Court to which the 
decree. is- transferred -under s. 39° has. 


jurisdiction only up-to-the- time that it 
issues the: certificate ;prescribed by s. 41. 
That -stage was passed in:this case whether 
„the certificate was issued rightly or wrong- . 
'.ly. .After.the issue of the certificate, the 


Court of the. Munsif ceased to have jurisdic- 


tion.- 

I pronounce no. „opinion as to-the effect 
of continuation of the. attachment of the 
house on a proper application, for. execution 


Causes.and.a. fresh. . transfer ;of ,the-. decree ;, 
is made to the Court of'the Munsif. . : 

I set aside the decred of-the two Süb.., 
ordinate. Courts . ‘and. . dismiss the, decreé-:, 
holder's, application. for. "execution . dated... 
llth September ; 1923.: The respondents . 
were not, pn "This order i is passed, 
ex parte... e. appellant ‘shall receive, his. 
costs. inthis jj and the Court below. . 
aK. s. D. Order- accordingly. ^. . 


i 


. OUDH JUDICIAL. commrs«.. 
^  SIONER'S- COURT... 
“Score ‘Ooms APPEAL No:193 or. 1923, 
October 30, 1924. A 
Present:—Mr. .Neave,-A.. J... 


SHEO RATAN: SINGH PE > , 


APPELLANT «-- 
‘ METSUS . 


“Baby, RAM SINGH. 
RESPONDENT: - 

Civil Procedure Code (Act V. v. 1908),..0. II, sf 
Transfer of. Property Act v “of 1889), s.. . 68 = 
Mortgage—Fajlure. of | ‘mortgagor to deliver possession, 
—Suit for, possession, dismissal: of=-Suit..to recover“ 
' mortgage-money, - whether: . matyiainable... Cause, . of. 
action, “what ts, 

A’ cause: of" action for-a suit is the bundle of, ,essen- 
tial facts, which it-i8 ‘necessary for thé ‘plaintif to 
prove in, order to succeed. [p. 391;.col. 2.) © T 

Sonu: Y. Bahinibai, 33 Ind: “Cas. 950; 40 B.. 3515 18 : 
: Bom.. `L. 'R. 45, referred ' to. 
| Where a mortgagee is ‘entitled, to. possession. of | 

the mortgaged. property. and -the mórtgagor, „faila to 
deliyer..possession. the mortgagee..becomés entitled to ., 
either, ot two. reliefs, viz., recovery, of. possession. or, 
recovery of the. -mortgage-toney.. In suing, for. either, 
of these” reliefs he” is to prove the ‘sanie facts, viz, 
that.&. mortgage-deed ^ had: “been éxecuted and: that . 
the mortgagor ,had failed.to, Secure, him. ih possession... 
Proof of- these. facts: would, entitle. the. mortgagee, not. 
only, to possession. but also to a decree, for, ymoney, 
He is bound,: therefore, to, sue for both, ‘reliefs i in the. 


DEFENDANT: 


alternative in the. seme. -guit. oxi xphere -he- sues for 4 


siro sitis sinä v. RAM SINGH. 


possession of the property. and fails, he cannot sub« 
sequently bring a:;suit against the mortgagor for re- 
covery.of the-mortgage-money. 

Gahi Mal v. Shera, 90 P. R. 
Singh v. « Bhola Singh, 96 Ind. Oas. 966; 2 U. P. L. R. 
. (L.) 108; relied on. 

“Second. appeal against the decree of the 
District Judge, Fyzabad, dated the 17th 
March 1924, against that of the Subordinate 
"Judge, Fyzabad, dated the Ist December 
1923.. 

. Mr; Niamat Ullah, for the Appellant. 

Mr: -Bisheshwar Nath, for the Respond- 
ent.:- 


being ‘présented, tó; fhe „Court of Small. J UDGMENT.—This i is a plaintiff's ap- 


peal.- The defendarit-respondent Ram Singh 
- on the: 6th-of June 1916 executed in the 
_ plaintiff's favour a usufructuary mortgage for 


7893 a 


1881 and Harnam ^ 


Rs; 300; „Possession was howevernever deli- | 
vered.-On the 19th September 1917 the res- | 


pondent- executed a deed of further eraro 
over-the same property for Rs. 200, . 
"suit was filed on the 7th of June 1921 5 


~“ the: mortgagee-for possession on foot of his 


mortgage. The other members of the fami- 
-ly of Ram Singh «resisted the suit on the 
_allégation | that ; the property was joint fami- 
` ly-property,--and that Ram Singh could not 
`- validly mortgage it. This plea was accept- 


ed,and.the'suit.was dismissed. The plain- - 


tiff filed an. appeal-without success. 
On.the 25th of May 1922 the plaintiff filed 
'a suit, out of which this appeal arises, claim- 


“ing a-simplé- “money decree for 1,090 against 


,-Ram Singh ‘alone. - Both.the. Courts 'below 


have- dismissed his suit, holding thatit is . 


Rr Ae II, x; 2 of the C.-P. C, inasmuch ` 


.as it.is based on -the same cause of action 
as the former suit, ‘and: the relief now claim- 
ed. could. have been claimed as an alternative 
relief i in.that suit. . 

It is contended on the appellant's Behalf 


‘that the Courts below- have misunderstood ` 


“the'character-of the. suit,. which is really 
"one to recòver money advanced with interest 
‘which a debtoris bound to.pay. It is a 
“suit formoney, ;paid: upon an existing con- 
' sideration which -has afterwards failed, and 
-the.cause of action.is not the same as that 
blr formed the: basis for the previous 
“suit 
“The. anad Pleader for the appellant ad- 
: mits that a-cause of action fora suit is the 
3 bundle’: of essential facts -which it is 


= necessary for: the plaintiff to prove in order 


‘to succeed. .. He further -refers to Sonu v. 
3 Bahinibai, (1) where thé criterion of identity 
3 is. said. to "be that -the. same evidence will 


(1) 33 Ind, Cas, 950;40 B. 351; 18-Bom L, R. 45, 
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criterion, reference -may. be made to s. 68 
(c) of the Transfer of Property Act, which 


allows a mortgagee to sué the mortgagorfor ` 
“VISHNU CHOTLA VENKATASUBBIAH 


‘mortgage money “ where the mortgagee 
-being entitled to possession of property, 
the mortgagor fails to deliver the same 
io him". 


the mortgagee to get possession of the 
property. Had he sueceeded in obtaining 


possession he would not:have been entitled - 


io bring eithersuit. On the other hand, 
when the mortgagor failed to deliver posses- 
sion, the mortgagee became entitled to 
either of two reliefs, (1) recovery of posses- 
sion, and (2) recovery of the mortage-money. 


In both suits he had to prove (1) that à - 


mortgage-deed had been executed 'and (2) 
that the mortgagor had failed to secure him 
in possession. Proof of these facts would 
entitle him not only to possession, but also to 
a decree for money. 
the essential facts which it was necessary 
to prove were the same, and in each case 
the same evidence would be sufficient to 
' maintain the action. i 

The appellant's argument that this suit 
Should be regarded as separate and uncon- 
nected with the mortgage cannot be accept- 
ed. The contract between the parties was 
embodied inthe mortgage, and it was ne- 


cessary for the appellant.to prove both ex-. 


ecution of this deed and default on the part 
ofthe mortgagor in delivering possession. 
Two cases in which the facts were similar 
have been cited on behalf of the respondent. 
One of these is Gahi Malv. Shera, (2) and the 
other Harnam Singh v. Bhola Singh (3).'In 
the latter, the facts were almost identical, 
and it was held that the mortgagee ought 
to have sued in the alternative for one of 
the two remedies, possession ofthe land 
and ruturn of the money, and that as he 
had not obtained the leave ofthe Court to 
omit to sue for one of the reliefs, as re- 
quired by O. II, r. 2 (3), he was precluded by 


that rulefrom ‘bringing a later suit in re-~ 


spect of the other relief. A number of rul- 
ings have been referred to by the learned 
Pleader for the appellant, but it is unneces- 
sary to deal with these in detail, as in all 
the causes of action for the two suits were 
clearly different. The-appeal fails and is 
dismissed with costs. 

Z.K. 

2) 90 P. R. 1881 

Q9 


. ‘Appeal dismissed.: 





l ViSHRU CHOTLÀ v. TALLAPRAGADA. 
maintain both actions. Before applying this - 


. it will be seen that in both , 
suits the cause of action was the failure of | 


In each case, threfore,- 


: Court of the Subordinate Judge, 


1 x A 
56 Ind. Cas. 966; 2 U P.L. R, (L.) 108, | 


[85 T. d. 1925] 


MADRAS HIGH COURT. ' 
Second CIvyIL APPRAL No. 1365 or 1921, 
April 9, 1924. LUN 
Present :—Mr. Justice Phillips. 


—Derenpant No. I1—APPELLANT 
$ VETSUS i 
TALLAPRAGADA LAKSHMIPATHI, 
MINOR, BY FATHER AND GUARDIAN AND 
ANOTHER— PLAINTIFFS Nos. 1 AND 2— 


. N RESPONDENTS. ,. 

Registration Act (XVI of 1908), ss. 17, 49—Mortgage 
—Agreement by mortgagee to remit mortgage amount— 
Registration, whether necessary—Contract Act (IK of 
1872), s. 74—Penalty—Interest, higher rate of, payable 
on default. : 

A receipt executed by a mortgagee evidencing an | 
agreement to remit a sum. of money in excess of 
Rs. 100 out of the ‘mortgage amount is inadmissible 
in evidence without registration. [p. 393, col. 1. 

A mortgage-deed provided for the payment of one 
instalment of principal together with the interest 
thereon every year, and in default, there was a pro- 


- vision for a certain rate of interest, the default rate 


being slightly higher than the rate provided for in 


the body of the document and compound interest , 


was stipulated for: 

Held, that having regard to the unusual nature of 
the document the provision for a higher rate of in- 
teni P default was not by way of penalty. [p. 393, 
col. 1. 


Second appeal against the decree of the 
Kistna 
at Ellore, in A. S. No. 250 of 1920, preferred . 
against the decree of the Court of the. Dis- 
trict Munsif, Bhimavaram, in O. S. No. 
203 of 1919. 

Mr. K. Kameswara Rao, for the Appel- 
lants. í 

Mr. V. Ramadoss, for the Respondents. 

JUDGMENT.—The first defendant is: 
the appellant and he is one of two mort- 
gagors. He doesnot dispute the execution 
ofthe mortgage-deed and his liability to 
some extent, but he pleads an agreement , 
with the plaintiff under which the second 
defendant one of themortgagors was exoner- 
ated by the plaintiff on payment of à sum 
of Rs. 900 and a portion of the mortgage- 
money was remitted. Both the District 
Munsif and the Subordinate Judge have 
disbelieved the oral evidence as to this 
agreement and it is sought to be proved 
by Ex. II. This purports to be a receipt 
executed by the plaintiff to defendants 
Nos. 1 and 2 and it goes further and says 
that the money is received towards the entire 
discharge of the debt due by the second de- 


. fendant and he undertakes to execute a deed 


of relinquishment' of right àb- his cost. If 
this does evidence the agreement that there 
should be a remission in the amount of the 


[ssi Orisa] 


over Rs, 100. The contention that it can 
be used to prove this agreement because 
it also purports to be a discharge cannot 
be accepted. Either itis not evidence of 
the agreement ,in which case it will be 
admissible as a receipt or if it is evidence 
of the agreement, ‘it requires registration. 
The two cases relied on by. the appellant 
Karampalli Unni Kurup v. Thekku Vittil 
Mutharakutti (1)and Goseti Subba Rao v. 
Varigonda Narasimham `(2) relate only to 
the proof of oral agreeménts and do not 
discuss the question of the admissibility of 


documents which .are said to prove such : 


agreements. As regards the admissibility 


of unregistered documents, I may refer to, 


Chundooru Lakshmana Setty. v. Duggisetty 
Chenchuramayya (8. The - Subordinate 
Judge having found that he cannot believe 


the oral evidence .it must be held that ' 
‘Judge, Hardoi, dated the 23rd April 1924. 


there was no such.agreement and this plea 
must be disallowed. 

A further point is raised that the interest 
provided for.in the mortgage-deed is penal 
and should be relieved against. . The con- 
ditions in this deed are somewhat unusual 
for there is a provision for the payment 
of one instalment of principal together 
with the interest thereon every year, and 
in'default, there is a provision for a cer- 
tain rate of interest’ No doubt the default 
rate is slightly higher than the rate pro- 
vided for in'the body of the document and 


compound interest isto be paid. Consider- © 


ing the. unusual nature of the document, 
agree with the Subordinate Judge that 
“this provision cannot be held to be by way 
£ penalty. 
The second appeal is accordingly dis- 
missed with costs, 


y 
E 


Y. N. V.- ` Appeal dismissed. 
Ga) 26 M. 195 ` . 

2)“ 27 M.'368. - E 
m 44 Ind. s ^ TL. W. 229; 34 x. L. J. 19: 


aoe) M. W, N 2 


MoBAMMAD ZAKA otat 4. GULKÀNDÉ. 


mortgage-morey, it is- clearly inadmissible 
in evidence as it would require’ registra- . 
tion being a document which affects a right . 
in immoveable property of. the value of ` 
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. OUDH JUDICIAL CÓMMIS- 

. SIONER’S COURT. 
‘EXECUTION OF DECREE APPEAL No. 44 or 1924. 
November 17, 1924. 
Present:—Mr. Dalal, J. Q., and Mr. Wazir 
Hasan, A. J. 'Q. 

MOHAMMAD ZAKA ULLAH AND ANOTHER 

. _—J UDGMENT-DEBTORS—APPELLANTS 

. | versus 
Musammat GULKANDI—DEcREE-HorpsR — 
RESPONDENT. 

d t rocedure Code (Act V of 1908), ss. 2 (2), (14), 
À?, O. I. 8—Execution of eree—Objection, dis- 
massal of, for default—Appeal, whether lies. 

Whenever a Court delivers a decision in default of 
the plaintiff that decision is an order and not a 
decree and is not subject to appeal. 

Rukminimoyi Dasi v. Poran Chunder Bhera, 14 
Ind. Cas. 823; 39 C. 341; 15 C. L. J. 334 and Par- 
bati v. Toolsi Kapri, 20 Ind. Cas. l 18 C. W. N. 601; 
18 O.L. J. 128, relied on. 
| From an order of an Rxssiting Court, dismissing 
an objection of the judgment-debtor in default of 


.appearanée, no appeal is allowed either under the 


Oudh Rent Act or under the C. P. O. [p. 394, col. 1.] 


Appeal against a decree of the District 
. Gulam Hasan, for the Appellants. 
Mr. Anant Ram Nigam, for the Respond- 
ent. 


JU DGMENT.—In execution proceed- 


_ings the objection of two judgment-debtors, 
“who are appellantshere, was dismissed in de- 


fault on 13th October 1922. From this dis- 


‘missal they appealed to the learned District 
Judge.. 


The Trial Court was that of an As- 
sistant Collector of the First Class in the 
District of Hardoi. The objections were 
that the decretal amount had been paid and 


(that the application for execution was time- 


barred under s. 145 of the Rent Act as the 
original decree of 1917 was fora sum of 
less tham Rs. 500. The Assistant Collector 


.did not enter into the-merits but dismissed 


the objection in default on the decree- 


.holder's Pleader denyirig the correctness of 


the objections. 

"The appeal was rejected by the learned 
‘District Judge of Hardoi on the ground that 
no appeal lay as the decision appealed 
against was an order of dismissal for default 
and nota decree. From such an order nó 
appeal is allowed either under the Rent Act 
or the C. P: According to the defini- 
tion of "decree" given in.s. E (2) of the C. P. 
C. the. word “decree” is deemed to include 
the rejection of a plaint and the -determina- 
tion of any question within s. 47 or s. 144 


. hut that term does not include any adjudica- 


394. 
tion from which an appeal. lies as an appeal 


ANJAPERUMAL KONAR v. PICHAMUTHU NADAR. 


[85.I. o. 1925]... 


` ed to the HOUR of the' Court andit may, 


from an order or any order of dismissal for~ 


default. The exclusion ‘covers the term 


“decree” and not only the determination of ` 


questions under s. 47 ands. 144. This ex- 
clusion implies that, whenever any Court 
delivers a decision in default of the plaint- 
iff that decision will be an order and not a 
decree. : It will be an order because under 
‘el. _14 of s. 2 order means the formal 
expression” of any decision of a Civil Court 
which is not a decree, In. Ruleminimoyi 
Dosi y. Poran Chunder Bhera (1); a Bench 


ofthe Calcutta High Court held that an. 


order dismissing for ‘default an appeal 


under O. XLI, r. 17, that is on account of . 


the absence of the appellant, is not a decree 
within the méaning of s. 2 of the Code 
“and as such is not appealabe. This inter- 
pretation of the law was re-affirmed by an- 


other .Bench of the. Calcutta High Court in , 


Parbati v. Toolis Kapri (2) where it was held 
that an order. passed by a Civil Court under- 
O. IX, r. 8, that is, when the plaintiff was 
absent’ and the defendant present, was. not 


appealable even where the Trial Court had 


examined the defendant’ s evidence and the. 


merits of the case. . 


It was inquired by the appellants’ learned ' 


Counsel what the remedy of the appellants 


would be, his argüment was that ashe had ` 


no other remedy an appeal should'be allow- 
ed. According to the decision of Single 


Judge of this ‘Court in Gauri v. Hinga (3) - 


he may have a rémedy by applying to 


the Trial Court fora re-hearing underO. IX, - 


r. 9. . We give no opinion on the subject at 


present but even.granting that the objector . 


had no remedy open to him we could not 
&ctcontrary to the explicit provisions of the 
C.. P."C 
competent. 

It was feebly argued that a question of 
limitation, having been raised the decision 


of the Trial Court must be considered to be zi 


one on the merits as the Court had to con- 
sider that question whether it was „pressed, 
to its notice by.the objector or not. The 
default of the plaintiff, . however, meant for 
the purposes of ‘the decision of the Trial 


Court that he withdrew from all his objec: 


and declare his appeal to be. 


e 


tions. There was no plea | of limitation press- ` 


1) 14 Ind. Cas.. 823: 30 C. 341, 15 C. L. J. 334. . 
Q) 20 Ind..Gas. 1; 18 C. W. N. 604; 18 C. L. 


(3) 59 Ind. Cas. 575; 23 O. 0. 349. 


Je. 


-suit. 
.SubordinateJ udgerelying upon the decision, 


be taken to have been witdrawn. 
We.dismiss the appeal with costs. 
Appeal dismissed.. 


Z.K.. 


‘MADRAS. HIGH COURT. 
_Seconp CIVIL APPEAL No. 162 oF 1922. 
'  Beptember':26, 1924. 
Present:—Mr. J ustice Devadoss and: 
Mr. Justice Madhavan Nair. 
ANJ APERUMAL KONAR AND.ANOTHER 
— PLAINTIFFS—AÀ PPELLANTS. 
versus 
PICHAMUTHU NÀDAR AND ANOTHER t 
—DEFENDANTS— RESPONDENTS. . 
Contract’ Act (IX of 1872), s. 74—Compound interest, 


'stipulation'for, on default of payment of interest `. 


Penalty. 
A bare stipulation . to pay compound interest at . 
the rate provided; “for in the bond on default of 


. payment of interest is not penal. [p. 395, col. 2.3 


| 


Maddur Veera ` Reddi v. Madam Subbanna. Setti. , 


Row, 8 Ind. Cas. 339; 8 M. L, T. 387; (1910):M- W.. 
N. 184, "Thiruvengadam. Pillai v. Ramanujulu ‘Naidu, 


and.Malli Chettiar v. Veeranna Teva, 69 Ind. Cas.. 
812; 41 M. L. J.. 


Venkataramiah Pillai v. Subramania ; - Pillai, . 37 
Ind. Cas. 799, dissented from. 

Second appeal against the decree ofthe 
Court, of the- Subordinate Judge, Tuti-- 


‘lowed. 


-corin, in A. S. No.6 of 1921, Perd 


against the decree `of the Court. of the: . 
District Munsif, Srivaikintam, in'O. S; 
No. 434 of. 1920. 


7 Ind. Gas.. 874;.(1912) M.W. N. 512; 8 M. L. T. 380. 
470; (1991) M. W. N. TIT, fols.. 


D 


Mr. C. Krishnamachariar, for the Appel- < 


lant. ` 
Messrs. Subrahmanyam and Balsingh . 


Satya Nadar, for the Respondents, - 
JUDGMENT.—The main pointargued 
in this second appeal is whether a stipula 
tion to pay compound interest on default - 
of payment of interé&t is penal. 
"The District Munsif decreed the plaintiff's 
On appeal by the first defendant, the 


of this Court reported as Venkataramiah 
Pillai v. Subramaniam Pillai- (1) held that . 
the stipulation to pay compound interest , 
was penal and allowed the plaintiff's claim 
for interest at 24 per cent. per annum and 
the plaintiff, has preferred ithis second 


appeal. 
(1) 87 Ind, Cas. 799. 


x 


[851. C. 1925]. , 


The question is whether a bare stipulation 


ent's Vakil concedes that-if alow rate of 
interest is provided .for in the bond the 


stipulation to’ pay compound interest on 


default of payment of interest would not be 

penal. 

. À bare stipulation to pay compound 

interést is not penal within the meaning 

of s. 74° of the Contract Act. - Compound 

interest is paid in many business transactions 
' and the borrower who undertakes to pay 


the interest on the loan on a due date, is 
_ bound to‘pay.it and ifhe does not pay it’ 


any stipulation to pay interest on such 
interest is not a penalty. The.decisions of 


this Court have been uniform on this 
question that a bare stipulation to pay com- . 


` pound interest at the rate provided forin 
the bond, on default of payment of interest 
is nota penalty. Vide Maddur V eera-Reddi 


v. Madam Subbanna Setti Row- (2) and 
Thiruvengadam Pillai v."Ramanujulu Naidu: 


(3. But. a Bench of this Court: consisting 


of the Officiating Chief Justice Sir.Abdur- 


Rahim and’ Seshagirilyer, J., held in a 
case reported as, Venkataramaniah Pillat v. 


Subramania Pillai (1). that a "provision for 


payment of compound interest may be a 
penalty within the meaning of s. 74 of thé 


Contract Act and it makes no difference in 
principle whether the interest is payable: 


on default-at a’ higher rate orat the same 


rate." The learned - Judges rely upon a: 


decision of the Privy Council in Sundar 


Koer v. Rai Sham Krishen (4) and a decision ' 


of a Bench of the Calcutta High Court 


"reported as Khagaram Das v. Ram Sankar’ 


Das Pramanik (5). In Sundar Koer v. Rai 
Sham Krishen (4) their Lordships do not hold 
that stipulation to pay interest on interest on 
default of payment of interest is penal. They 
observe at page 158* “compound -interest 
is initself perfectly. legal, but, compound 
interest.at a rate excéeding the rate of 
interest on the principal monéys, ‘being in 
excess of and outside the ordinary ànd 


^ usualstipulation, may well be regarded as: 


in the nature of a penalty." The decision 


of the Privy Council is contrary to the. The Sübordinate Judge has decreed that 


"view taken by the learned ‘Officiating Chief 
(2) 8 Ind. Cus, 339; 8 M. L. T. 387; (1910) M. W. 


@) T Ind. Cas. 874; (1912) M. W. N. 512;. 8 M. L. 
'(à) 34.0. 150; 4 A. L. J. 109; 5 C, L. J. 106; 9 


Bom, L. R. 304; 11 O. W. N. 249; 17 M. L. J. 43:.2 
M. L. T. 75; f-L A. 9 (P. C... n 


 &Pageki 8b O—[Ed.] 
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€ . Jüsticé in Venkataramiah Pillaiv. Subra- 
to pay compound interest on default of 
payment of interestis penal. The respond-- 


mania Pillai (1) and the decision in Khaga- 
ram Das v. Ram Sankar Das Pramanik (5) 
does not support his view. Mr. Justice 
Mookerjee -observed at page 658*: “Before 
we examine this argument in the light of 
- judicial decisions, it is desirable to point 
out, that inthe solution of this question, 
no real assistance can be derived from the 
‘class of cases, in which thereis a stipulation 
for payment: of interest at an advanced 
rate on'defaultof payment of principal or 
interest on the due date or the other class 
„of cases in which, on default of payment of 
principal or interest, stipulation is made 
for payment of compound interest at the 
“same rate. as the simple interest originally 
agreed to be paid or ata higher rate.” | 
With all respect to the Officiating Chief 
Justice, we fail to see how. this judg- 
ment of the Calcutta. High Court sup- 
ports the view he has taken. The other 
learned Judge, Seshagiri Iyer, J., was a 
party to. the decision in Ghantasala 
Seetharamiah v. Tadepalli Pitchayya (6). 
There sitting with Sadasiva Iyer, J., he 
held following ‘Sundar Koer v. Rat Sham 
Krishen (4) that a provision for payment 
of compound interest was not penal by it- 
self, but a provision for compound interest 
at an appreciably higher rate than the 
raté "mentioned as payable till default - 
might, ‘be penal. The decision in 
Venkataramiah , Pillai v. Subramania 
Pillai (1) was dissented from by a 
Bench of this Court in Malli Chettiar v. 
Veeranna Jevàn (T) and Mr. Justice Ayling 
and Mr. Justice Odgers held that the 
stipulation to pay compound interest from 
the date of default at the same rate as sim- 
ple.interest was not a penalty within s. 74 
of: the. Contract Aet. Where a borrower 
undertakes to pay interest on default of 
paymént ‘of interest at the same rate at 
which he contracted to .pay interest on the 
principal sum, it is nota penalty under s. 
74 of the Contract Act. That being so, we 
think the decree of the Subordinate Judge 
was wrong in, disallowing compound in- . 
terest as claimed by the plaintiff. 


certain items, 1. e„ items Nos. 2, 4 and 5, 


shouldbe ‘proceeded against first by the 
(5) 27 Ind. Gas. 815. 42 O. 652; 21 C. L. J. 79; 19 


1 0. W, N:-775. 


860. 


d. Cas. 860. —. 
(D) S) Tad. Cas. 812; 41 M. L. J. 470; (1921) M. Wo 


(1) 69 Ind. Cas. 
Gets 
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mortgagee.. The mortgagee. is - entitled to 
proceed against all or any of the items he 
chooses. . We do not think it was open’ to 
the lower Court to direct him to proceed 
against certain items in the first instance, 
‘in the absence of circumstances which 
“would justify that order.. 


We do not think there is any evidence in 
The second, 


thé case to justity that order. 
defendant has not chosen to put forward 
ány defence. 

In the result, the second appeal is al- 
lowed and the judgment of the Subordinate 


Judge set aside and that of the District , 


Munsit- restored. 

Asregards costs, the appellant will gét 
his costs both here and in the lower Appel- 
late ‘Court from’ the first defendant. Time 
for redemption six months. . 

V..N. V. ” Appeal allowed. 

ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 190 or 1933, 
June 19, 1924. 
Present:—Mr. Cecil Henry Walsh, Acting 
Chief Justice, and Mr. Justice Ryves. 
NABAIN DAS AND "ANOTHER OBJEOTORS— 
EI 


BANKIM CHANDRA. DEB, '' 
RzosrvER or THE EsTATE or SOHAN LAL— 

OPPOSITE Party—RESPONDENT. I 
Hindu Law—Joint family—Alienation by certain 
members—Subsequent adjudication of Manager—Re- 


ceiver, whether can claim property. 
“The'elder members of a Hindu: family owning joint 


mortgaged certain houses and shops belonging to the 


family. Subsequently the Manager of the family who - 


was a junior member was adjudicated insolvent and 
the Receiver seized all the transferred properties. 
The transfegee applied for recovery of these properties. 
Jt appeare 
save the property from the creditors of the insolvent: 
Held, that the transfer was liable to be set aside and 
“the. Receiver was justified to claim the properties 80 


alienated.  : 
In re Sellamuthu Servai, 80 Ind. Cas. 108; 47 M. 87; 


19 L. W. 86; 46 M. L. J. 86; (1924) M. W. N. 94;. 


(1924) A. I. R. (M.) 411, followed. 
Bawon Das v. hiene, 64 Ind. Cas, 976; 44 A. 316; 
"20'A, L. J. 195;.(1922) AL JR. (A) 79, referred ‘to: 
first appeal from an order of the District 
Judge, Jhansi, dated the 15th May 1923, 
"^ FACTS. —The following order of the 
District J udge reveals the facts of the casé:— 
“There wa sa family owning jointancestral 


houses and shops and also carrying, on. 


business. 'The elders of the family were 
' Puran Lal and Ram Prasad, brothers. 


The only one of the family that has. 
‘een adjudicated insolvent is Soban Lal, 


NARAIN DAS v. BANKIM "OHANDRÁ: 


` who was one of the five surviving adult sons 
His application was made. 
22ndof June 1921, and the date. 


:1921. 


` adjudication. 


.Save one house. 


‘a younger member. 


ancestral houses and shops and carrying on business . 


that the object of the transfer was to- 


[83 1. C: 1828] 


of Puran .Lal. 
on the 
of adjudication was the 2nd of September 
“On the 21st of May 1921, the houses 
and shops were.sold and mortgaged by 
Puran Lal and Ram Prasad to Ram Dayal, 
whose brother Makundi- was father of the 


claimant Narain Das; . ‘Makundi died before 


the transfer. . Ram Dayal, Puran Lal, Ram 
Prasad and Sohan Lal.all.died after the 
After, they had died the 
Receiver seized all the transferred property 
.Now Narain Das, on the 
basis of these transfer deeds, claims. these 
properties.. 


Admittedly Puran Lal and Ram Prasad: 


were, at least nominally, the kartas aud 
mukhiyas of the family and the business 
stood in.their names. But this was a trading 


: family, and in the-case of such. families it 


frequently happens that the actual karta is 


Receiver that Sohan Lal was the sole manag- 
ing member and that this is why he alone 
applied. to be adjudged insolvent after a 


transferhad been made by his. father and, 


his uncle to Ram Dayal. In fact the evi- 
dence called by the Receiver to the effect 
that Sohan Lal was the actual managing 
member, though rather scanty, is not at all 


Thus it is said by the ` 


rebutted ; there is not a scrap of evidence. 


to'the contrary. Thus the Receiver's con- 


‘tention is held proved. 


So many people have died idt much . 


of the evidence regarding the nature of the 
transfer has disappeared. Thus the claim- 
ant, in addition to the sale-deed and the, 
mortgage-deed, can produce nothing but thé 
account-book entries written by Makundi 


a 


and Ram Dayal, both dead; such evidence. 
being relevant under s. 32 of the Evi- 


dence Act and, therefore, not excluded by 
8.34. Thus the position ‘is as if Makundi 
and Ram Prasad were.alive and in the 
witness-box and deposing to the genuine- 
ness and actuality of the loan transactions 
entered in the accounts, including the 
settlement of the indebtedness by execution 
of the sale-deed and mortgage-deed . by 
"Ram Prasad and Puran Lal. 
highest at which can be put the evidence for 


That is the ? 


the claimant. Section 54 would apply if the , 


debt was genuine and s. 53 if it was not. 
"There. are certainly: suspicious circum: 

stances in the case, It is Ram Prasád and 

Puran Lal who make the transfers and it is 


only Sohan Lal who xe to be adjudged 


[851. C. 1925] 


insolvent and the application for adjudica- 
tion : is made within a month of the date of 


the transfers, The property is three shops - 


. and two houses, all, in .one village. To 
explain the nature of his alleged possession 
. Narain Das says that dll are in occupa- 
tion of a single tenant who pays rent and 


that tenant is his father-in-law. It is quite - 


clear that the transaction is either fraudu- 

lent or done with intent to give undue 

preference to selected creditors. : 
The only difficulty left is that the actual 


transferors are not adjudicated insolvents, ` 


` and since they. are, dead there are other 
members of the family who are not adju- 
‘dicated insolvents. The sole person who 
became an insolvent by ,adjudication is 


Sohan Lal, ‘manager and son of one of the: 


transferors. This is not the ordinary case 


of insolvency.of a Hindu, father, but of a. 


junior member, who was, the manager... I 


have examined every case I can find con-- 


nected with the ‘subject and can find no- 
thing exactly. parallel. ` 
This is the case of a joint family owning 
joint ancestral houses and shops ańd carry- 
ing on a family business or trade. Presum- 
ably the.property is part of that joint 
ancestral property and the object of the 
transfer is to save: it from the creditors of 
‘Sohan Lal; that means from the creditors 
of the joint family also, because in the list 
of insolvent's debts two, are marked as 
. being trade debts; for these the whole 
family property is liable. Thusthe trans- 
fer can be set aside as a. whole and not 
merely in respect of Sohan Lal's share. 
I annul the transfer. "The Receiver will 
have his cósts against the transferee." 
. Munshi -Girdhari Lal .Agarwala, for.the 
Appellants. i 
Mr, A. Sanyal, for the Respondent. 
.JUDGMENT.—Weagreewith the deci- 
sion ih In ré Sellamuthu Servai (1), which 
` fully supports this decision. There is also 


. a decision of this Court in.Bawan Das v. > 


Chiene (2) to the. same effect. The appeal 
must, therefore, be dismissed with costs. | 
K. S. D. Appeal dismissed. 


(1) 80 Ind. Cas. 108; 47 M. 87; 19 D. W. 86; 46 M. 
L J. 86; (1924) M. W. N. 94; (1924) A I. R. M) 
411. l ; 

(2)'64 Ind. Cas. 976; 44- A. 316; 20 A. L. J. 155; 
(1922) A. I. R. (A.) 79. . 
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MADRAS :HIGH COURT. 
LETTERS Patent APPEAL No. 6 or 1924. 
September 17, 1924. 
Present:—Mr. Justice Venkatasubha 

. Rao and Mr. Justice Jackson. 
N. GANGULU NAIDU-—HRzsPONDENT 
j^ —APPELLANT 


versus 
NAMINENI CHENGAMA NAIDU 
AND ANOTHER—APPELLANTS— 


_ RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXII, 
T. 8, O. XLI, r. 4—Partnership suit—Decree against 
partners—Appeal—Legal representative of deceased 
, appellant not brought on record, effect” of— Abate- 
ment. . 

Ordinarily, to a partnership.action, all the partners 
must be made parties, since an account cannot be taken 
in the absence of any partner. A plaintiff, therefore, in 
& partnership action is liable to have his suit dis- 
missed if he does not make all the partners parties 
to his suit. [p. 398, col. 2.] 

Where, however, plaintiff prays for and obtains 
a decree for a lump Sum against all the other part- 
ners of the firm, the defendants putting forward 
& common case, and there are no disputes among 


. the latter themselves or any rights or obligations to 
. be determined or adjusted, ínter se, the omission 


in an appeal by the defendants, to bring on record 
the legal representatives of one of the deceased 
appellants is not fatal tothe sustainability of the 
appeal. [p. 399, col. 2.] 
Raj Chunder Sen v. Ganga Das Seal and Ramgati 
Dhur v. Raj Chunder Sen, 31 OC. 487: 8 C. W. N. 
` 442; 14, M. L. J. 147; 31 I. A. 71; 1 A. L. J. 145: 8 
* Sar. P. O. J. 623 (P. C.), distinguished. $ 
Letters Patent Appeal against the judg- 
. ment of Mr. Charles Gordon Spencer, Off- 
ciating Chief Justice, in S. A. No. 955 of 
1921, and reported as 82 Ind. Cas. 420, pre- 
` ferred against a -decree of the District 
` Court, Chittoor, in A. S. No. 61 of 1919, 
(Original Suit No. 48 of 1917, Sub-Court, 
: North Arcot). 
Messrs. A. Krishnaswami Iyer and B. 
Somayya, for the Appellant. 
Messrs. L. A. Govindaraghava fyer and 
L. S. Viraraghava Iyer, for the Respond- 


ents. 
OC JUDGMENT. 
-Venkatasubba Rao, J.—This is a 
Letters Patent Appeal from the decision of 
the Officiating Chief Justice. The facts that 
have led to this appeal may be briefly stated, 
The plaintiff sued the defendants, who are 
. four in number, alleging that he entered 
into a partnership with them, that he 
contributed towards capital Rs. .1,745, that 
the defendants by suppression of the ac- 
‘counts of the firm and otherwise were caus- 
ing loss to him, and on these grounds he 
asked for a decree dissolving the partner- 
‘ship and-directing the defendants to pay- 
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him the amount due inclusive of interest 


and‘ profits, dea 
Defendants Nos. 1 to 3, while admitting 


that they entered ‘into the partnership, |: 


pleaded that as the plaintiff had made de- 
fault in the payment of the capital agreed 


to be contributed, the partnership was dis- . 


solved within a few months of its form- 


ation, that the accounts were settled, that : 


the amount due to the plaintiff was paid 

up and that the account-books of the 
-dissolved partnership were taken by ‘the 
“ plaintiff. The written statement of the 
' 4th defendant is not before us, but it 
" would appear that he did not admit. that 

the plaintiff contributed Rs. 1,745, as cap- 

ital, but he had: no objection to have 
- accounts taken and his share of the profits 
. paid over to him. 


‘The learned, Subordinate. Judge found 


- that substantially the case of the plaintiff . 
‘was true, that the defendants fraudulently .' 


withheld the account-books, andia the re- 
sult he gave the plaintiff a decree for 
"Rs, 1,745-and profits amounting to Rs. 1,100, 


. The plaintiff claimed in the plaint the said . 


amount as profits, and on the ground that 


“Subordinate Judge accepted the figure 
mentioned by the plaintiff as the profits due 
‘to him and directed that amount to be paid. 


_ From the decree of the, Subordinate 
. Judge, the first three defendants preferred 
an ‘appeal to the District Judge. The 3rd 
' appellant (3rd defendant) subsequently died 
‘and his legal representative was not brought 
-on the record within the prescribed period. 
"The appeal abated so far as the deceased ap- 
-pellant was concerned under O. XXII, r., 3, 
O.P. C, and the respondent applied'to the 
“District Judge forthe dismissal of the ap- 
-peal on the ground that all the partners 
“were necessary parties to - a partnership 
action and that the appeal in the absence 


of the legal representative ofthe 3rd ap- 


pellant was incompetent. The District 
Judge on the strength of Raj Chunder Sen 
. y, Ganga Das Seal and Ramgati Dhur v. Raj 
Chuuder Sen (1) dismissed the appeal. It 
may be observed in this-connection that 
` the 4th defendant was not even atthe out- 
‘get, made a party to the appeal, but this 


_ Q) 310. 4875; 8 C. W.N. 449; 14M. L. J. 14 
J, A. 71; 1A. D J, 145; 8 Sar, P, C. J. 623 (P. C) 
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‘defect was not made a ground of the appli- - 


. cation to dismiss the appeal. 


A second appeal.was filed to this Court 
by defendants Nos. 1 and 2 from this order 
i Spencer, O. C. J., holding’ 
that Raj Chunder ` Sen v. Ganga Das Seal 
and Ramgati Dhur v, Raj Chunder Sen (1) 
- did not apply tó the facts of this ċase, re- 

versed the decision of the District Judge 
and remanded the appeal to the lower Ap- 
pellate Court for disposal on the merits. I 
am of the opinion that the decision of the 
learned Officiating Chief Justice is ‘right. 
It is undoubtedly true that ordinarily, to a 
partnership action, all the partners must 
be made parties, for an account cannot be 
taken in-the absence of any partner. Let 
me take an’example. A sues B, C and D 
for an account ofa dissolved partnership. 
A ‘claims Rs. 500 as: the amount payable to 


may be found that D owes the partner- 
ship Rs. 2,000 out of which C is entitled to 
“Rs. 1,000, B to Rs. 500 and A to’Rs. 500. 


Take another instance. A claims Rs. 500. 
The accounts may disclose that B and C 


every presumption should be drawn against M de the partnership each Rs. 1,000, Rs. 1,500 


; parties suppressing ‘the account-books, the * 


is due to D and Rs. 500 to A. These illus- 
-trations show that it is ordinarily impos- 
sible to take an account ofa dissolved part- 
nership in the absence of any one of 
the partners. The Courts have, therefore, 
invariably held that a plaintiff in a part- 
` nership action is liable to have his suit dis- 
«missed if he does not make all the partners 
parties to his suit. 


In the present case, however, the facts 
.are somewhat. different. The Subordinate 
Judge has given a decree fora lump sum, 
being of the opinion, that accounts cannot 
be taken in thé normal way in the absence 
Whether.the Judge was 
. justified in giving the plaintiff a decree for 
the whole amount of profits claimed, is not 
.& matter with which we are now concerned. 
It is no doubt true that his finding in effect 
involves taking of an account. As Mr. A. 
Krishnaswami Iyer, the Vakil for the plaint- 
. iff put it, the decree of the Subordinate 
Judge is the result ofa notional taking of 
an account though there may be no actual 
taking of an account. This I am prepared to 
accept ; but still is the presence of all the 
parties necessary ? 
Firstly, defendants Nos. 1 and 2, who were 
.the appellants before the District Judge, 
ou NA 


t 
n SM QUT 


him. Ifa partnership account is taken, it | 
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contend. that there was‘ no. partnership at 
all. In deciding.this issue, the Court is 
"not hampered by the absence of ‘any of the 
zparties. The.case of those defendants is 


"that there is no partnership to be dissolved - 


,"and tbe rule that requires that all the part- 
¿“ners must- be. made parties to a partnership 
7&etion" eaànnot'apply- to a'ease like the 
: present where the appellants deny the exist- 
“ence of the ‘partnership. _ , : 
..' ‘Secondly, the three dofenddhis who origin- 
“ally filed the appeal put forward a‘ common 
case, were tepresented by a single Pleader 
_and preferred a'joint' appeal. They. made 
- Common cause against the plaintiff and there 
“was nó disputé' on any point’ among them- 
‘selves. They urged that the plaintiff was 
" jn possession of the account-books. and was 
. responsible for their suppression. If in 
tappeal:this contention is accepted and the 
.: plaintiff is found to be in possession of the 
"books, he being unable to produce them, 
* (he asserts he has not got them), the appeal 
"will “be” allowed ‘and the ‘plaintiff's: suit 
""willbe'dismissed, In this event again: the 
“absence of any particular party is: not fatal 
vto the appeal." ‘Under O. XLI, r. 4, C. P. C., 
"=the decree then may~be reversed not only 
.in favour of the defendants who are before 
~.the’ Court; but'of all the defendants. It 
makes no' difference that the'other defend- 
"entsaré not parties to the appeal. 


“Thirdly, if -itis found’ in appeal that the 
. "defendants ‘suppressed “the account-books, 
‘two’ alternatives are possible; either the. 
_ decree ‘of the Subordinate Judge may be 
“affirmed ‘or the Appellate Court may direct 
ran account to be taken on a different foot- 
"ing, different from the one adopted by the 
“Subordinate Judge. If the :-decree"of the 
“Subordinate” Judge is affirmed; then again 
."thé'absent defendants will: be bound by the 
“result, and the fact that they’ are hotre- 
"presented “in appeal ‘causes 'no' inconveni- 
“ence. -` If any 'different"basis_ is &dopted by 
‘thé Appellate Court for taking ‘the account, 
“even.in'' that ‘case; no‘dispute’at. any ‘time 
: having existed "between ‘the three -defend- 
“ants, thé absence -of ‘one’of them iri the 
;appeal does'not' stand in the way of the 
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Court, If the decree of the Appellate Court 
to any -extent -modifies the Sub-Court’s 
„decree in favour- of thé defendants, it may 
but as 
between the three defendants the Court is 
not called on to. decide the measure of the 
lability- of each .one.of them and deter- 
mine their rights inter se. And thelearned 
Vakil fordefendants Nos. 1 and 2 has clear- 
.ly stated to-us (if any such assurance is 
necessary) ‘that his clients do not propose 
to raise any question of this kind. In this 
“view also, ‘the absence of the 3rd defend- 


;ant's ‘representative is -not fatal to the 


appeal. 

«Raj Chunder Sen v. Ganga Das Seal and 
"Ramgati Dhur v. Raj Chunder Sen (1) is, 
"therefore, clearly distinguishable and: does 
hot apply. f 

"As stated at the very outset, there is no 
‘indication that an objection was taken by 
‘the plaintif to the appeal being defectively 
constituted on: account of the absence on 
‘the record of the 4th defendant: This 
is possibly due to the fact that the plain- 
tiff realised that under XLI, r: 20, C. P. C., 
it was open to the Court to direct the 
‘4th defendant to be made a party. But, 
however; it is" unnecessary to consider this 
‘point as I find that it was not-raised before 
-the -District Court. ' 

- In the result thejudgment of the Officiat- 
‘ing’ Chief. Justice is confirmed and the Let- 
‘ters’ Patént' Appeal is dismissed ' with 
costs. i 
~ Jackson; J.—I-ágree. . 
Appeal dismissed. 


VN. V. 


Sights of the pàrties being determined, ` 


"Whatever maf be ‘the amount decreed by 
“the Appellaté ‘Court the three defendants 
"were prepared to pay it' jointly, and it 


must be noted: thatthe. decree of the: ' 


‘Appellate -Courtseannot.-beZfor an amount 
larger than wistavassallowed’ by-the “Sub- 


^ 
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OUDH: JUDICIAL. COMMIS- 
Ls SIONER’S: COURT. -- 
~ Sgcoxp Orvin APPEAL No. 107 or 1923. 
., November 21,-1924.. 
. Present:—Mr, Dalal, J. C., and 
-:Mr. Wazir Hasan, A. J.O. . 
IMDAD.ALI—PLAINTIFF—A PPELLANT 
“+ versus Dc j 
. AHMAD ALI--DEFENDANT—RESPONDENT.. 
| Muhammadan Law—Gift—Hiba-bil-ewaz, what is 
—Gift in lieu of services, whether revocable— Waiver of 
right of revocation, effect. of —Muhammadan Law, 
interpretation of. i : . 
z Under the Muhammadan Law a donor' may revoke 
.8 gift even where he has purported to. waive his 
right of revocation at the time of or after. the declara- 
„tion of gift;. provided that where he has accepted 
something in return for the waiver he cannot revoke 
.the gift. Where a donor waives his right of revoca- 
` tion in lieu of services rendered to him by the donee 
in consideration of which the gift is made, the, gift 
cannot be revoked. [p. 400, col. 2; p. 401, col] | 
^ Per Dalal, J. C.—A. gift made. in consideration 
only of natural love and affection or of services or 
of favours: rendered does not fell under the category 
* of a hiba-bil-éwaz. [p. 400, col. 2.] ` . M 
^ "Rahim Bakhsh v. Muhammad ‘Hasan, 11 A. 1; A. 
.W. N. (1888):206; 13. Ind. Jur. 152; 6 Ind. Dec. (N. s.) 
429, followed. vd . os 
~ When once a great Muhammadan Jurist has inter- 
‘preted a particular precept of Muhammadan Law ina 
‘particular way that interpretation should be followed 
‘without referring back to original authorities. That 
_is the, only method of Joking tho Muhammadan or 
Hindu Law certain when administered by Indian 
urts. [ibid. ; : 
E Wazir l fasan, A.` J. C.--Under -the Muham- 
madan Law services rendered by a donee to the 
donor may form the. consideration of a gift'and such 


* out 


a gift must be regarded as a hiba-bil-ewaz. [p. 402, . 


col. 1.] 


The narrow: sense in which the Muhammadan 
'Jurists understood the term "property" is wholly. un- 
suited to 


ibid.) - 

4 Aaa against 

Judge, Sitapur, dated 12th February 1923, 

confirming’ that of the Subordinate Judge, 
Sitapur, dated the 18th August 1922. . 

"Messrs.. Wasim:and Mohammad Ayub, for 
the Appellant. - f uM 

Mr. Niamat Ullah, for the Respondent, 

| JUDGMENT. P RE 

Dalal, J. C.—The suit in the Trial 

Court was for the revocation ofa deed of 

gift. "The suit was dismissed by that Court 

. and the lower Appellate Court. Hence this 


second appealis "filed. by the plaintiff.. 


Under the Hanafi Law gifts may not be 
revoked on two grounds: (1) when it is 
made in favour, of a person within the 
prohibited degree of marriage and (2) when 
it isa gift known as a gift for an exchange 


hiba-bil-ewaz. The gift here is in favour of: 


the son-in-law and will not fall within the 
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‘the modern and progressive state of society.. 


.an order of the District 
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first ‘class’ mentioned above. In Rahim - 
Bakhsh v. Muhammad Hasan. (1) ‘the 
great. Muhammadan ` Jurist, Mr. Justice 

` Mahmud,. held that the gift which is made 
-in consideration only of natural love and | 
. affection or of ‘services or: of favours 
rendered, as in the case before us, does not’ 
“fall under the category -of hiba-bil-ewaz..:. 
.l am not prepared.to. disagreé "with the 
Opinion of such a high authority. To me 
. reference fo original authorities appears to 
be unproductive of result because the pre- 
- cepts of law were given and subsequently 
. interpreted by great Muhammadan Jurists 
. under circumstances, and modes of exist-" 
.ence totally different from the. present. 
. Property had a very limited, meaning in. 
those days and if the precepts -were to be: 
strictly followed even a right to the recovery 
of dower may nót.be considered, such’ an. 
exchange as to.render.the gift made in ex- 
change thereof hiba-bil-ewaz.. Iam in favour 
; of Gertainty in: law.. When, once a great 
 Muhammadan Jurist of the reputation of 
Mr. Justice Mahmud has interpreted a. par- 
_ticular precept of -Muhammadan Law in ‘a. 
_particular.way that interpretation should 
.-be followed without referring back to 
original” authorities, That , is the. only 
method of, making the Muhammadan or 
: Hindu Law certdin when administered ‘by’ 
Indian Courts. I hold that the gift in suit 
is not hiba-bil-ewaz. FN Ps 
The matter, however, does not end there. 
"The donor in the deed in suit has definitely 
promised not; to,revoké the .gift. Earlier 
in the document he has stated the consid- 
eration for such. a promise “ bil ewazis kar 
,kardgi ke" (in lieu of this service) The 
| Service narrated at the commencement ‘of. 
“the document consisted-of the defendant 
looking . after the, plaintiff's affair with 
considerable honesty and singleness, of 
purpose. , We are.not aware whether such 
a clause existed. in the document before the 
Allahabad High Court in the case reported 
as Rahim. Bakhsh v. Muhammad Hasan (1) 
or not. Such a case has been’ considered 
by Mr. Tayabji.in his principles of. Mu- 
hammadan Law, Second. Edition, at page. 
484. In s. 420 of his book he has. enun- 
ciated the proposition’ that ‘the donor may 
revoke the gift even where he has purport- 
ed to waive his right of revocation at the 
time of or after the declaration of gift: 
provided that where he has accepted some- 
(1) 1l A. 1; A. We N. (1888). 266; 13 Ind. Jur. 152; 
Ind. Dec. (N. s.) 429, 2 i 
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[85 1.0. 1925] ; 
thing in Teturü -for the waiver, he -cannot 
‘revoke. the gift. In the present case the 
plaintiff accepted the honest services of the 


. defendant in return for. his waiver, so he 
‘cannot: revoke the gift. j 


In the resült I am of opinion that the 
‘appeal should be disrnissed- with costs. 


'" Wazir Hasan, A.J. C.--This is the, 
-plaintiffs appeal in a:suit for possession of 
: 19 bighas 2 biswas land, one grove of mango 
-trees, a Louse together with land on which 
dt stands and a nim tree within the house 


` . situate in Mauza Aladinpur, Pargana Khair- 
. "abad, District of Sitapur. The specifica- 


tion of -the property in suit is given in 

The suit 

failed in both the Courts below. 

. The facts and circumstances on which 

the ground of claim rests are as follows:— 
The plaintiff Imdad- Ali, is the father-in- 

law of the deféndant, Ahmad Ali. On the 


- 20th June 1921 Imdad Ali made a. gift of 


-the property in suit in favour of Ahmad Ali 
and as evidence of the transaction he exe- 
:euted a deed-of gift on ‘the same date. 
‘The deed was registered and "Ahmad Ali 
was put in possession of the property 
‘covered by the deed of gift. Ahmad Ali 
sis still in possession of that property. The 
‘plaintiff prays for the recovery of the pro- 


<perty in suit on the ground that he has can- 


celled the gift of the 20th June 1921 and that 
‘he had a right to'do so under the Muhamma- 
dan Law. .The specific relief was stated in 
‘the plaint in the following words;-—' The 
‘plaintiff prays that a decree for the resump- 


~ tion of the muafi land, given in list A 


-attached to the-plaint by cancelling the: 


«deed of gift, be passed in favour of the 
plaintiff; against the defendant." 

"Phe motive and the object of the gift 
“are stated in the deed of the 20th June 


71921 to be that thé donee had been brought 


‘up by the donor for a long time past and. 
-he is still living under the donor's parwar- 
"ish (support), The donee had been attend- 
‘ing to the. domestie business of the donor, 
judiciously and honestly. The gift is, there- 
“fore, made in consideration of the services 


`. mentioned above. | At the end of the deed 


“the donor recorded the promise that neither 
hé nor his heirs shall at any time revoke 
the gift made thereby. . 

;, On the authority.of..a decision of a leatn- 
ed: Judge; of this:-Court (now -a-Júd 


26, 


IMDAD ALT b. AHMAD atts © 


‘failed. 


eof : 
-the-High Court; of Judicature at Allahabad) 
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in thé case of Lal Bibi v: Musum Ali Khan 
(2), the Courts below have held that the 
gift -in question being hiba-bil-ewaz was 
not liable to be revoked at the pleasure of 
“the donor. 

‘It is admitted that the view taken by the 
-Courts below is wholly covered by the deci- 
sion just now mentioned. It is argued, 
however, that the said decision is errone- 
ous. The opinion to which the learned 
Judge gave effect is that an obligation 
created by past services may be an obliga- 
tion which carries with it a money value and 
a gift made in consideration of such services 
would be very similar to.a case where a 
woman foregóes her claim to dower-debt 
against her husband receiving in return a 
grant of property and that such a transac- 
tionis recognised asa valid hiba-bil-ewaz 
amongst the Muhammadans governed by 
the Hanafi Law in India.. The learned 
Judge recognised that the view which he 
took was in direct conflict with the deci- 
sion.of Mahmood, J., ia the case of Rahim 
Bakhsh v. Muhammad Hasan (1) as to 
the nature of a hiba-bil-ewaz under the 
Hanafi Muhammadan Law. The result was 
that he disagreed with the opinion of 
Mahmood, J. m 

Tf the giftin question can be construed 
to be a transaction of hiba-bil-ewaz that 
it is irrevocable is admitted. The case de- 
‘cided by Mahmood, J., was not a case in- 
volving thé question of the right of revo- 
cation of a gift exercisable by the donor. 
‘The question as to whether the gift in that 
‘ease was a hiba-bil-ewaz or not was relevant 
to the decision of the issue as to whether 
the delivery of possession was necessary or 
not to the perfection of the gift. The gift 


-was in lieu of affection and past services. 


‘Mahmood, J., held that such a gift^vas not 
a hiba-bil-ewaz and, therefore, transfer of 
possession of the property gifted from the 
donor to the donee was essential to the vali- 
-dity of the gift and as the donor himself 


-had never had possession of the subject- 
“matter of the gift there was no delivery of 


i ion to the donee. The gift, therefore, 
failed: The reasoning of the learned Judge 
‘may be expressed in the following form :— 

À makes à gift ofimmoveable property 
+o B-in lieu: of services rendered by the 
‘latter; is the transaction hiba-bil-ewaz ? 


. (1)-Hiba-bil-ewaz consists of two se 
Tate -gifts— . LEES 
(2) 38 Ind. Cas. 794; 20 
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(a) A simple gift by the donor to the 
donee. 

(b) A simple gift by the donee to the 
donor, | 

(2) A simple gift is a transfer of property. 

(3) Services are not property. . 

(4) Therefore the transaction is not a 
hiba-bil-ewaz. 

That the foregoing analysis truly repre- 
sents.the conception of hiba-bil-ewaz, as 
understood by the Muhammadan lawyers 
of the Hanafi School cannot be doubted. 
- It may, however, well be doubted whether 
the British Courts of Justice are bound to 
recognise that narrow conception of “pro- 
perty which was entertained by the ancient 
Muhammadan Jurists. [entirely agree with 
the observation made by the learned Judge 
of this Court in the case mentioned above 
that “even an obligation created by past 
‘services is an obligation which carries 
money value.” Itis equally clear to my 
mind that services may constitute not only 
a consideration but also a valuable consider- 
ation to support a contract between two 
" parties. The Indian Contract Act, 1872, 

défines consideration as follows: “When 

at the desire of the promisor, the promisee 
or anyother person has done or abstained 
from doing, or does or abstains from doing, 
or promises to do or abstain from doing 
something, such act-or abstinence or pro- 
mise is called a consideration for the pro- 
mise.’ When a man renders service to 

‘another atthe request of the latter and the 

latter bas no legal right to claim that 

service the service so rendered is valuable 
. consideration for any contract resting on it 
between the two. Sec the observations of 

Bowen, L. J. in In re Casey, Stewart v. Casey 

(3) also Fleming v. Bank of New Zealand (4). 

In certgin cases the result of a man's labour 

máy be his property as is illustrated by the 

cases of works of art and inventions, In 
the present ease the donee was under no 
legal obligationto manage the affáirs of the 
donor. He may wellelaim a return in sub- 
stance and the donee may well make such 

a return. In short, the truth of the matter 

is -that the narrow sense in which the 

Muhammadan Jurists understood the term 

“property” is wholly unsuited to the modern 

and progressive state of-society. That sense 
“entirely excludes all incorporeal heredita- 


3) (1892) 1 Ch. 104 at p. 115; 61 L. J. Oh. Gl: 
REY. W. R18. ^ pi BR 
577; 69 L. J. P. O. 120; 83 LL T. 1; 
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ments.. I need not pursue: this discussion 


-further because lam going to decide this 


appeal on another ground. 

Tor the purpose of my judgment it may 
be assumed on the authority of the decision 
of Mahmood, J., that the transaction of the . 
gift with which we are concerned in the 
present case is not a "hiba-bil-ewaz; but it 
does not necessarily follow that itis revoc- 
able. A hiba-bil-ewaz is certainly not rev6c- 
able but in my judgment there are also 
other circumstances "well-recognised by the 
Muhammadan Law which create a bar to 
revocation. Besides. the gifts to persons 
within prohibited degrees and the gift by . 
a husband to his wife and vice versa; there 
are other gifts also which are irrevocable. 
"[t is further to be observed, that the bars 
to a retraction of gift are many, amongst: 
which are the following :—I. “The donee 
giving the donor a return or consideration; ` 
because this fulfils the donor'sobject. II. 
The incorporation of an inerease with gift 
because in that instance a retraction cannot 
take place without ineluding the increase, 
as that is implicated; and it cannot take 
place so as to include the increase, since 


‘that “was not included in the deed of gift. 


lIL The death of one of the parties; for 
ifthe donee should die, his property shifts 
to his heir, and becomes the same as if it 
had shifted during his lifetime; and if the 
donor should die, his heirs are strangers 
with respect to the contract, since they 
made no tender of the thing given. IV. 
The alienation of the gift from the donee's 
property during his lifetime, because this 
is a consequence of the power vested in 
him-by the gift, which power, therefore, 
cannot then ‘be retracted; and also because 
the right of property has re-generated in 
another person,.in virtue ofa fresh cause, 
namely, conveyance to a second donee: and 
as a re-generation ofthe right of property 
is equivalent to an essential change in the 


‘thing the caseis, therefore, the same as if 


the gift were to become, in effect, a differ- 
ent thing from what it was, and conse- 
quently not liable to retraction.” Hedaya, 
Book XXX, Chapter II, of Retraction of 
Gifts. .In the present case we are concern- 
ed with the first of the bars enumerated 
above. That baron the face of it would 


"prevent retraction when the transaction is 


one of mutual gifts butit will also preclude 
revocation ‘where there is a consideration 
which when executed satisfies the object 
of the gift, “The arguments of our Doctors 


- [S16 1 vr Le 


First, the prophet has said, “A donor 'pre- 


serves a right'to his gift,'so long as he. 


does not obtain a return for ‘it.’ Secondly, 
the object of a gift to a stranger is a return 
for it is ‘a custom to send presents to a 
person of high rank that he may protect 
the donor; to à person of inferior rank that 


the donor may obtain his services; and to à 


person ofequal rank that he may obtain 
an equivalent; and such being the case, it 
follows that the donor has a power of annul- 
ment, so long as theobject of the deed is not 
answered since a giftis capable of annul- 
ment. Hedaya, Book XXX, Chapter II, of 
Retraetion of Gifts. 
precept) translated at theopening of the last 
quotation is stated in the original text of the 
Hedaya as follows :— | . SE R 

` Hadees—Al-waahibu ahaqqu bi-hibatihee 
maa lam yusib minhaa, 

It will thus be seen that- Hamilton has 
translated the word yusib into ‘obtaining a 
return, This isapt to mislead. - The ety- 
mological meaning of sawab includes a good 
work (worthy of reward) and is;not restrict- 
ed to pecuniary advantage-—Francis John- 
sons Dictionary, Persian, Arabic and 
English, Edition 1852. Immediately - fol- 


lowing the Prophet's precept ‘occurs: the. 


comment of the author of the Hedaya as 
below:—  : B Cs 
Wa li-anna al-magsooda bil-agdi huw- 
at-t'aweezu., lil-aadati fa-sabata walaayatul 

. faskhi "inda fawaatihee izal-'aqdu- yaqbi- 
luhoo. . . j wot 4 
[The object of the contract (gift)is à 
return altahwiz consequently the right of 
revocation is proved by the non-fulfilment 
of the object because it (the right of revoca- 
tion) attaches to such a contract.] Now ina 


foot-note appertainingtotheabovequotation, : 


Maulana Abdul Hai, an eminent Muham- 
madan Jurist of Lucknow who flourisHed 
in the middleof the last century, explains 
the word ul-tahwiz as follows :—. .. 
‘Iwazan maaliyan awilkhidmata 'anilmau- 
hoobi lahoo. Gak Aer : 
- _ (Pecuniary return or any service rendered 
by- the donee). Hedaya with marginal 
. eommentay by Maulvi Abdul Hai reprinted 
at Yusufi Press, Lucknow, 1324 H. Ob- 
viously this éxplanation is founded upon 
the meaning.of the word yusib used by the 
Prophet. The- proposition is well-illustrat- 
ed by the irrevocability of a gift by a 
, husband to liis wife. Such a gift “cannot 


be retracted, because the object .of the gift 


 PMbab ALT 9, AHMAD Abi. 
upon this point are two-fold.” says Hedaya, f 


The Hadis (Prophet's 


‘of. a hiba-bil-ewaz. 


is.an improvement c _don (in the same 
manner asin the c; / presents to rela- 
tions); and as the/ „êt is obtained, the 
gift cannot be reti sted” Grady's Hedaya, 
p. 456. The inerel$e of affection excited in 
the wife by the gift is supposed, “by the 
law, to be a return which she pays for it, 
and which eonsequently deprives the donor 
of the- power of retraction.. This -is so 
because of the existence of the first bar 
before mentioned."—See the foot-note in 
Hamilton's Hedaya by Grady at page 486. 
In the present case it cannot be doubted 
that the object of the gift was to remuner- 
ate the meritorious services rendered by 
the donee.- Indeed the whole foundation 
of the present claim is laid on a supposed 


.bald right of revocation under the Muham- 


madan Law. ' 

Bailie in his Digest of Muhammadan 
Law enumerates the causes that prevent 
revocation of gifts atpage 534. The fifth 


cause js "An exchange received for the 


gift." It must be conceded that the 
word .‘exchange’ here connotes mutual gifts 
and asthe subject-matter of each gift must 
‘be specific property it cannot include any 
other consideration for each gift than such 


“property. But it should be remembered 


that the nature of the fifth cause which pre- 
vents revocation is not exhaustively treated 
‘in the book. It only states the most con- 
spicuous instance of frequent occurrence 
Fatawa Alamgiri, of 
which Baillie's Digest isa fairly accurate 


` translation, if I may respectfully say so, is 


in itself a digest of cases though compre- 


‘hensive, so far asit goes, but certainly not 


exhaustive. In any event it is not in con- 
'fliet with the texts of the Hedaya to which 
reference has been made in this judgment. 

My learned brother, the Judicial Com- 
missioner, has based his judgment on the 
ground that the donor waived his right of - 


| revocation in return ofthe services of the” 


donee. This, of course, assumes that the 
thing returned may be ‘consideration’ in - 
the sense of the Muhammaden Law. I 
have tried to establish that the assumption 
is well-founded. I, therefore, agree with the 
order proposed by him that this appeal 


- should be dismissed with costs. . 


By the Court.—For the reasons given 
in our separate judgments we dismiss this 
appeal with costs. : 


Z.K, ^ Appeal dismissed, 


t 
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., “LAHORE HIGH COURT, . 
> OrviLP MISCELLANEOUS “APPBAL No. 742 . 
Ku Meo UNE OS OR, l9 uc 
2 .  _. July 17, 1924. 
- | Present:—Mr. Justice Martineau.and 
“7 Mr, Justice Moti Sagar. eU 
“EAST INDIAN RAILWAY COMPANY; 
^ + LTD.—DEFENDANTS—AÀPPELLANTS `` 


a 2s, versus : < 
50 DIANA MAL-GULAB SINGH— 
RN PLAINTIFFS—HESPONDENTS. > `’ 
- - “Railways Aet (EX of 1890), s. 72—Suit for damages 
for late delivery, whether competent—Risk-Note Form 
B—Deterioration. and loss; meaning of—Railway Com- 
‘pany, whether liable, um E eei 
“Section 72 of the Railways Act does not bar à suit 
do. recover damages caused by the late delivery 
of ‘the goods consigned to a. Railway Company. 
A -fall in the market-value of the ‘goods .is not 
“deterioration,” nor is delay in delivery “loss” within 
the'meaning of the Risk-Note B, and the Railway 
Company is liable for the damage caused. [p. 404, 
kk P p.405, vol. 1. pA : : 
Madras Railway Company v; Govinda: Rau, 21 M. 
172; 8 M.-L. J. 85; 7 Ind, Dec. (N. 8.) 478, not fol- 
a NA AENG A Ooh 
"Wilson v. Lancashire -& Yorkshire Railway Com- 
‘pany, (1861) 30 L. J. O. P. 232; 9 C. B. (N. s.) 632; 
. T Jur. (N. s.) 862; 3 L. T..859; 9 W. R. 635;. 127 R. 
M D 1 E. pus discussed. cm d 
. Hill Sawyers 0. Y. Secretary of State, 61 Ind. 
| Cas; 926; 2 L133 (F. B.) tcu S : . 


-Miscellaneous -appeal rom an order of 
the- District Judge; Delhi, dated the 17th 
January 1924, reversing that of the-Sub- 


ordinate Judge, First Class, Delhi, dated the - 


l6th May 1923. i 
.:Mr. Jai Lal, Government Advocate, for 
“the. Appellants, — - 5 

Mz. ‘Manohar Lal, for the Respondents, - 


SJUDGMENT.—On the | 28th’ October: 


1920, 125 .bags of sugar ordered by -the 
“plaintiffs were booked. from :Kidarpore 
Dock on the. East Indian Railway to-Delhi 


Bhalidara; but at Ghaziabad Junction thé . 


“Waggon containing the. sugar was .mis- 
“directed to -Lahore.Shahdara. - The mistake 
‘was ‘discovered at Nowshera Doaba, -and 


the goods were re-booked. They arrived at ` 


Delhi Shahdara on the 28th: December and 
were delivered to the plaintiffs on the 
l2th' January. The price of sugar having 
in: ‘the meantime. fallen, the plaintiffs-have 
.Büéd the “Railway Company for damages 
for -late “delivery. “The Company contends 
. that itis exempt from ‘liability. under the 
. iRisk-Note Form B under.which the.goods 

“wére booked, and the Subordinate "Judge 

agreed’ with that contention di j 
the ‘suit. Butthe District: Judge’ has held 
that the Company: was not protected by 


_ EAST INDIAN RAILWAY COMPANY v. DİANA MÁT-GULAB BING. 


and dismissed ` 


4 


[81.071995] - 
the. Risk-Note and -has remanded the ease 
for decision as to whether the: plaintiffs : 


are entitled to damages and if so.to what 
amount. The Railway Company has ap-. 


` pealed to this Court from the order of re- 


mand. 

. Under:the-Risk-Note the Company was 
to be free from responsibility for any loss 
or deterioration of the consignment, and 
the.learned Government Advocate argues. 
on its.behalf.that the fall in value of the 
-goods due to the fall in the .market-rate 
"was a ‘deterioration. Madras Railway 
.Company v. Govinda Raw (1) supports the 
argument; but the view taken in that case 
was based merely ‘on the fact that in 


` Wilson v. Lancashire & Yorkshire Rail- 


way Company (2), the learned Judges had 
spoken of. such a fall in value asa “de- 
:+terioration. The question of the-interpre- 
tation ofthe term ‘deterioration’ did nof, 


.in any way, arise in. the latter case, and 


the mere fact that, the fall in value was 
described in the judgments as a deteriora- 
‘tion eannot,in our opinion, be regarded as 
an authority on the question of' the mean- 
ing ofthe term. It is:moreover to be òb- 
served that one of the learned Judges ‘in. 
that case, namely, Byles, J., while. in one 


"sentence he referred to the fall in value. 


‘as a deterioration, in.the preceding. sent-. 
ence used the more accurate word :‘depre- 
ciation.’ The ‘deterioration’ of a thing, 
whether it be in quality-orin value, implies 


; im ordinary parlance-a change for. the. 


worse’ in the thing itself. Lf a thing is 
worthless than it was before only because 
the market-rate. has.gone.down.it would 
.be correct to say that it has depreciated 
in value, but, not-that it-has deteriorated, 
We hold, therefore, in the present case 
that there was no’ deterioration of the con- . 
signment. n Tes 

-It -is next argued, though the point does 
not- seem to have been raised in the Courts 
below, that delay in delivery. of the con- 
signment is included in the’ term ‘loss’ 
used in the Risk-Note, and that on that . 
account also the Railway Company is not : 
liable. In support of this argument Hill, 
Sawyers & Co. v. Secretary of State 
(8) has been cited, in which Scott-Smith 


DAL M. 172.8 M. L. J.’ 85; 7 Ind. Dee, (s-8) 


A78. A ; . 

' (2) (1861) 30.L: J.-C. P232; 9 C. B. (N. 8).032; 7 
Jur.(N. s.)862; 3 L. T. 859; 9-W. R. 635; 127 RR, 
1814; 1142 E. R. 248, i 7 . 
- (8) 61.Ind. Cas; 926; 21, 193. (T. B.) 


zs 
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J., expressed.the opinion thàt the temporary: 
loss of.an article. was included’ iw. the: 
word. ‘loss.’ . But that was a-case of .mis- 
delivery. and not of late delivery, and. 
the- question for decision was - whether 
the word “loss.” in Ch. VII of. tlie. Rail- 
ways Act meant only a loss:to the. Railway: 
or included loss to tlie owner of the. godds. 
The opinion expressed that loss included! 
a. temporary loss seems, therefore, to have: 
been ‘an obiter dictum. If it had been. in 
tended in the- present case that.the Rail- 
way Company should not be liable for. 
delay in delivery an express stipulation: 
to that. effect would surely have . been. 
entered’ in the contract as. was done in the 
contract. mentioned: in the Madras ruling. 
referred to above. We think that the term: 
*loss' was not meant to include delay im 
delivery, and we.cannot agree with the. 
learned Government Advocate's-contention 
on this point, Lastly;it is contended that 
no claim can be brought against a Railway 
Administration except .in respect’ of loss; 
destruction, or deterioration of goods. But 
8.. 72 of the Railways Act; to. which refer 
ence. has been made, does not. support. 
. this contention, and we- do not agree: 
with it. . i 
The appeal fails and is dismissed with: 
costs. : 
K. 8. D, 


Appeal dismissed. 


——— 


MADRAS HIGH-.COURT7. . 
Stame Rererence No. 12004 or 1923. 
April.4, 1924. 

Present:—Mr. Justice Krishnan. 
, Tú re GARAPATI BUTCHI 
SEETHAYAMMA-—APPELLANT. . 
Court Fees Act (VII of 1870), s. ? (v), Sch. I, Art. 
l—Decree for possession of land om payment; of 
money—Appeal by defendant—Court-fee payable? 
Where a. plaintiff obtains a decree for posses jion- 
of a-certain land on. payment of a sum- of mc hey, 
and the defendant appeals on the ground that [the 
plaintiff is not entitled.to the land at all, the land. 
itself is the subject-matter of the appeal, and for thé pur- 
poses: of valuation, the rules laid:down in the various- 
` gub-elauses of clause (v) of s. 7 of the Court Fees- 
Act as applying to. various kinds of immoveable- 
properties should be applied and the defendant: 
should value his appeal for the purposes of Court-- 
fees, quite irrespective: of the condition imposed by” 
the'decree on ‘the plaintiff to recover the land. [p. 406; 
cols.1&2.] >- : 

. If the plaintiff appeals in such a, case, and, con- 
tends that the amount payable by him is too large, 
and that it-.should -be reduced’ by. any particular. 
amount, the subject-matter of:.the--dispute. in» the 


GARAPATI BUTCHI SEETHAYAMMA, 77 re, 
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appeal would Se the difference between what he ad- 
mits is due:and what the: lower Court has declared 
to be due. [p.406, col. 2.) . 

The words “the value of .the subject-matter” in 
Sch. I,.Art. 1 of the Court Fees Act mean the same 
thing as “the value of the subject-matter" as set out 
D rations HUE CINE of clauss-(v); s. 7.- [p. 406, col. 


J- . 

. Case referred undérs, 5-of the Court Fees 
Act, by the Taxing Officer of the High Court 
in fespéót at the amount of. Court-fees pay- 


- ble on the memorandum. of: appeal sought 
_to be prefered to the High Court against 


the. decrée af ‘the Court of the Additional 
Sübordinats.Judge, Coconada, in O. S. No, 
33 of 1920. 

Méssrs.. C. Lakshmanna and V. Viyanna, 
for the Appellant. 

Mr. C. V..Ananta: Krishna: dyer, Govern- 
ment.Pleader,forthe.Respondent. , 

JUDGMENT.—This. is a Reference 
under-the Jourt Fees. Act that has been’ re- 
ferred to ms for disposal. by the learned Chief 
Jüstice,the Taxing Officer having.referred 
.the matter for the decision of the Court. In 
this case the plaintiff obtained a decree so 
far as the Ilth defendant, the appellant be- 
fore me, is concerned, for the recovery of 
‘possession. of.a-halfshareofthe lands sold to 
lim under Ex. V by his father on payment 
of.Rs. 12,000. The appellant's appeal asks 
this Court to hold that the plaintiff is not 
entitled tc-the lands at all and that the 
suits.shouid be. dismissed as against. the 
appellant. The. question raised is, what 
is-the. Ocurt-fee that the appellant has 
to pay o2 his appeal No doubt as Sir 
Kumarasvami-Sastri,. J., has remarked in In 
re Porkodz Achi(1):: “Thecurrent of authority 
is clearly in favour of the view that the 
value ofznappeal isnotin all cases the 
value of fe suit as originally filed, but the 
value of the relief granted by. the jlecree: 
which a party wishes to get ridof" Tur- 
ing to the.Court Fees Aci, we find the 
governing rule applicable-to appeals is the 
one in. Se. I, cl.(1) of the Act. It says, 
leaving. cut the unnecessary words, the 
properfee payable upon a memorandum of 
appeal,nei otherwise provided: for in this 
Act, presented to any Civil Court, except 
those mentioned:in- 8. 8 with which weare 
not-conce-ned, is to be calculated on the 
amount- cr value of. the subject-matter in 
dispute: The way in which the fee is to 
be fixed- is by taking: the amount or valüe 


(1) 68 Ing Cas. 444; 45 M: 246 at: p. 256; -16 D. W. 


624; 4T M. D. J. 987; (1921) M. W. N. 854; 30 M. L, 
T. Bay (1928) ASL REQ) 2M — 


r 


Li 


` ject-matter” 


* 


v 
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“the” Court-fee 


bf thé subject-matter in dispute.” “The 
question before.me, therefore, really turns 
"upon. the interpretation .to be put upon. the 
‘expressions “the subject-matter in dispute" 
and “its value.” 4 ; ES 


.. Turning.to.s. 7, cl: (v) of the Court-Fees 
-Act, we find, that: 


"In suits. for the 
.possession of land, houses, and gardens—. 
is to be calculated 
according to “the value of the, subject- 
matter.”-The same words “the value of sub- 


“such value shall be deemed to be” in the’ 
various cases referred to as mentioned in 
cl. (a) to(e). In the absence of any guid- 
ing rule in the Actitself as to computing 
the value on appeal, .I think-it is proper. 


1 to take the “value of the subject-matter” 
in, Sch. I, el. (1)as meaning the same thing 
; as “the value of the subject-matter” as set 


out in various sub-clauses of cl. (v), s. 7. | 


- It is contended, however before me that ` 


the subject-matter in dispute in this appeal 
is not the land but the market-value of the 
landreduced by Rs. 12,000 which has already, 
been declared as payable to the appellant. 
I am unable to accede: to this argument. 
In my view the subjéct-matter of the appeal 
is the land itself, as the appellant is seeking 
to.gét rid ofa decree against him, which 
has.given the.respondent the right to re- 


- eover the possession -ofthe land from him.. 


He does not seek to getthe amount which 
the lower Courthas directed to be paid to 
him, increased by any sum of money, in 
"which case no doubt the'difference between. 
-what he elaims in appeal, and. what the 
lower Court has granted to him, would be 
the subject-matter of the appeal. But here 


. what.the appellant claims 1s the land itself; 


WAN 


and his contention in appeal is that theland - 


shouldanot be taken away from him: under 
any circumstances. He is not asking in. 
the appeal, that the condition laid down by 
the lower Court should in any way be vari- 
ed. ' But he wants the suit itself to be dis- 
missed as regards the claim for the land 


-in his possession is concerned. Such being 


his. prayer in appeal, I must hold that the: 
land itself is the subject-matter of the ap- 
peal and for the purposes of valuation, the: 


rule laid down in s. 7, cl. (v), in various- 


clauses asapplying to thevarious immoveable 


. properties or lands and houses and gardens. 
_ should be applied in this ease... The lands ` 


here are partly inam land and partly ijara- 
yoti lands, and therefore, they will have to 
be valued under cls. (a) and (b). This view. 


^ "GARAPATI BUTOHI SERTHAYAMMA, In ve. - 


are used there, and it says ` 


{85 T. C. 1925] 
is not in confliet with the views expressed 
in the.cases cited to me. On the-other 
hand, it is supported by the view expressed 


. by Mt. Justice Piggot in Rup Narian v. 


Biswanath Singh (2). The learned Judge says 
at page 632:*. “The position of the appellants ~ 
isdifferent. Even on the principle suggested. 
by the Stamp Reporter, the report is- unjust 
to them, for the ad valorem fee would re- 
quire to be caleulated on Rs. 10,000, less 


Rs. 4,000 which the plaintiff-has been order- -` 
I think,- . 


ed.to pay, i.e, on Rs. 6,000. 
however, that they" are entitled to appeal 
against the decree as it stands and to value . 
their appeal for the purposes of the Court. 

Fees Act under s. 7 (v) (a) of the said Act" - 
The appeal there was similar to the appeal 
here. The suit was brought by.a memberof - 
a joint Hindu family to avoid the sale of a . 


.joint property by one of the members of 


thefamily and to recover hisshare from the - 
property. The lower Court had granted a 
decree to the plaintiff, subject to the pay- 
ment of Rs. 4,000 by him to the defendants 
who were the alienees.. Those defendants- 


.appellants contended: that the .decree was- 


not correct, and the suit should be dismiss- 
ed and :they were entitled to -keep the 


‘lands. The learned Judge held that in 


such an appeal, the defendants should value 
their appeal for the purposes of Court-fees, 
under s. 7 (v) (a) of the Act, quite irrespect- 


. ive of the condition imposed by the decree 
"on the plaintiff to recover the land. If the 


plaintiff in the present case before me had 
appealed and contended that the amount 
of Rs. 12,000 was too large, and that it. 
should be reduced by any particular amount 
no doubt the .subject-matter of the 
disputein the appeal would be the differ- 
ence between what he admits is due and 


-what the lower Court has declared , to be 


due. "But it is the defendant that appeals 
in the present case, and he seeks to have 
the decree of the lower Court which .direct- 
ed the possession of the lands to be given’ 
to the other side, set aside.. Itis clear in: 
such a case that the subject-matter of the. 
appeal is: the land and not any monéy; and, 


- therefore, as the Court Fees Act directs a 


certain method of valuation tobeadopted . 
in cases where the subjéct-matter in dispute . 


“is land, that method should be adopted in 


this case. Idirect that the Court-fees be. 
paid on such a valuation. The appellant: 


. (2) 68 Ind. Cas. 265; 44 A. 629 at p. 632; 20 A. L. J. 
587; (1922) A. LR. (A) 358; 4 U. P.L. R (A) 192. ,- 


: Pago of44 A—[Hd.]. .- IIS 


[85 Y. O. 1925]. l 
wil be given time for one week after the 
re-opening to pay the extra Court-fees. 


BANA _, Ordered accordingly. 
Z. K. - - : 
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duced: on behalf of the defendant, so it is 


difficult to understand how this appeal by 


the plaintiff can be entertained. 

` The ground of appeal on this subject is 
No. 2 and is to the effect that the lower 
Appellate Court was wrong in believing the 


: statements of the respondents’ witnesses 


7 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. . 
` BEcoup Crvi Apresar No. 230 or 1923. 
$ November 25,1924.- . 
Present:—Mr. Dalal, J. C. 
SANTU-—PLAINTIFF—APPELLANT 
E . . versus . 
TARA ANDOTHERS—DEFENDANTS— . 


UR ^ RESPONDENTS, . 
"Evidence Act (I of. 1872), s. 82 (5)—Declaration by 
person as to his parentage, whether admissible. 

_A detlarabion bya person as to- his parentage made 
ante litem motam is admissible in evidence under s. 32 
. (5) of the Evidenée’Act in proof of such parentage. 


: Appeal against the  deéree of the 


Additional Subordinate Judge, Fyzabad, . 


dated the 20th April 1923, in Civil Appeal- 
No. 8 of 1923, upholding and modifying 
that of the First Court, Probationary Munsif, 
Fyzabad, dated the 6th December 1922. 
Mr. Ali Zaheer, for the Appellant. - 
. Messrs. M. Wasim, E.R. Qidwai and: 
Niamat Ullah, for the Respondents. . 


JUDGMENT.--This . second appeal 
desires this Court to disturb a finding of. 
fact of two Subordinate Courts. One Santu 
sued for possession of half share in a pro- 
perty as reversioner ofa Hindu, widow on 
the ground that the Revenue Court's order 
'entering his name and that of one Kamta 
in the village records as owners im half was 
unjustified. He wanted possession of pro- 
perty declared by the Revenue Courtto be. 
in possession of Kamta. Kamta died after. 
the suit was instituted and his place was 
taken by -his son Tara Prasad. Santu, de-. 
nied that Kamta was in any way related to 
Hanuman husband of Musammat Maharaji. 
'Kamta's.defence was two fold: (1) that, 
Santu was a nobody-and an unknown person 
unconnected with Hanuman and (9) that he 
himself -was the -grandson of Ram Dayal a’ 
.brother of Hanuman. Both the Courts 
held that Santu was descended through 
males from one brother of Hanuman and. 


` Kamta from the other. The lower Appellate - 


Court has accepted the. oral evidence pro- 


whom the Court of first instance had called 
a pack of shameless liars, "These witnesses 
were not designated as such by the Trial 
Court with respect to. the statements as 
regards the descent of Kamta. "The Trial 
Court disbelieved them when some of them 


- went further and asserted that Santu was 


no.way related to Hanuman. It was per- 
fectly open to the Appellate Court to believe 
the oral evidence. Ground of appeal No. 2, 
therefore, has no force. 

In ground of appeal No. 1 it is urged 
that the lower Courts were wrong in law in 
admitting the documents that were inad- 
missible under: the Indian Evidence Act, 
The portion of that ground that the lower 
Court relied exclusively on these docu- 
ments in arriving at the decision is incorrect 
as I have already pointed out. The lower 
Appellate Court has fully relied on the oral 
evidence of the witnesses for the defence. 
Oné of the documents is a copy of a khewat 
(Ex. A-2) bearing the signatures of Hanu- 
man, Ram -Dayal and Sita Ram. This 
proves that Ram Dayal was a brother of 
Hanuman and the learned Counsel for the 
appellant admitted so far. lle argued that 
Gur Sahai was not proved to be the son of 
Ram Dayal, nor Kamta of Gur Sahai. Two 
mortgage-deeds (Exs. A-4 and A-5) were 
produced by one Lachman Singh witness 


‘on behalf of the mortgagee. He testified 


that the Gur Sahai, who executed these 


‘documents, was the father of the defendant 
‘Kamta. 
. village and knows of the relationship. It 


He lives not far from Kamta’s 


was urged that.the declaration of Gur 
Sahai that he was the son. of Ram Dayal 
was not admissible in evidence, Lachman 
Singh's evidence proves that Gur Sahai did 
make such a statement to the scribe and it 
is diffieult to understand how it ean be 
held that Gur Sahai had no special means 
of knowledge. He had no special means 
of knowledge in the sense that he could 
not have been conscious of his own biith, 
butotherwise as he grew up he must have 
had means of knowledge that his father 
was Ram Dayal and not any other person. 
Similarly thereis the fact mentioned in the 
khasra. (Ex. A-8) that Kamta Prasad was 
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the son of Gui-Sahai. Kamta was alive at 
the date of the suit and he had all along 
contended in.the Revenue Court that he- 
wasthe sonof Gur Sahai. Ina. mortgage- 
deed, which was admitted by- the plaintiff 
and ‘which Kamta executed in 1906: before 


VEPARI DOLAPPADT. V 


the dispute as regards parentage. arose,.. 


Kamta described himself. as the son- of 

-Qur Sahai (Ex. A-10)., In my: opinion such. 
a statement is certainly admissible in evi- 
dence and.illustration.(k).to s. 32 does not 
indicate that a declaration by a son as to his- 
parentage: would. not be admissible in evi- 
dence. The descent ofthe defendant Kamta. 
is proved both by oral and. documentary. 
evidence. 

The Trial Court did: not. allow costs: to 
the defendant while the Appellate Court- 
did. I see no reason to interfere. with the 
discretion of the lower Appellate Court. I 
dismiss this appeal with costs. 

Z. K. à Appeal dismissed. 


y 


MADRAS HIGH COURT. 
SEcoNp CIvIıL APPFAL No. 207 or 1922. 
August 25, 1924. 
Present:—Mr. Justice Madhavan Nair. 
VEPARI DOLAPPADU AND OTHERS. 
> —DEFENDANTS—ÅPPELLANTS 
versus 
THOTTADI SURANNA—PLAINTIFF 
— RESPONDENT. 
Practice—Consent order, when can be set aside. 


An order consented to by the Pleader of a party 
even ifdue to a mistake cannot be set aside except 


- on proof that serious and substantial injustice would 
xesult to the party from letting. the consent order ' 


stand. * 


Jamnabai v. Fazalbhoy Heptoola, 77 Ind. Cas. 358; 
AT M.-L. J. 164; (1923) A. I. R. (P. C.) 184; 18 L. W. 
437; 46 M. Ir 160; 26 Bom. L. R. 189; 33M. L. T. 
316; 40 O. L. J. 272 (P. C.), relied on. - 


Second appeal against the decree of the 
Court of the Subordinate Judge, Vizaga- 
patam, in A 8. No. 273: of 1920, preferred- 
against that, of the Court of the District 
Munsif, Bajamundry; in O. S. No.600 of 
1918. 

Mr. P. V. Ramachandra Raju, 
Appellants. 

Mr. P. Somasundaram, for the Respond- 
ent. 

J: UDGMENT:—Plaintif’s suit was; 
for putting. up.certain bunds.shown.in the. 
plaint plan and also. for. damages. against. 


for the. 


> THOTTADI SURANNA. 


` The defendants did not object to 
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the defendants on .aceount of their negli-- 
gence in not.helping the plaintiff. Both 
the lower Courts dismissed the plaintiff's 
Suit. In the Appellate Court, the learned 
Subordinate Judge while dismissing the 
appeal added to the judgment a note. "But : 
plaintiffs Vakil asks me to pass a decree 
ordering an amin to be sent for having 
straight bunds put up as per terms of 
the agreement Ex. A between the survey 
Stones demarkating the parties’ land from 
each other. Mr. P.L. Narasimham for the 
defendants has no objection, provided the 
appeal is.dismissed in other respects with 
costs," "The deeree which has been passed, 
as it appears from the judgment, by con- 
sent of the Vakil for the defendants, is 
objected to. by the defendants-appellants.- 
They have filed an affidavit in this Court 
to the effect that they never gave any per- 
mission. to their Pleader to consent to such: 
a decree. A counteraffidavit has been 
filed by’ the respondents Vakil. . It is 
argued, that under such circumstances, a 
report’ should be called for from the lower 
Court asking it whether the defendants” 
Pleader had the: consent of his client in: 
‘allowing such an order to be passed. It 
is stated that some of the rights of the. 
defendants are surrendered by the Pleader- 
by consenting to such an order especially 
with reference to'their claim to plot B. 

do not think, in the circumstances of the 
case, it is necessary to call fora report at 
all. I find that what the learned Vakil 
for the plaintiff urged was only to en- 
force the agreement as contained in Ex, A. 
this . 
agreement in their written statement. 
Without expressing any opinion on the 
question whether the land B belonged to: 
the plaintiff or to the defendants, I would 
say for purposes of this second appeal that 
in the First Court, the issue, relating to it, 
was not argued by the Vakil for the defend- 
ants and that the. first, defendant also 
stated in his evidence that the plaintiff is 
in enjoyment ofthe land. It does not ap- 
pear to me that the defendants’ Pleader. 
has surrendered any right of the .defend- ' 
ants in-allowing the order to be passed’. 
by consent. In a case reported as Jamnabat 
v. Fazalbhoy Hepioola (1), it was held, 
that even in the case of an admitted mus- 


. 164; a923, A. 


R. eG. Le W. 437; 48, M. L. J. Í T 
Bóm. L. hl ann L.-T! 376; 40 C. L. T "979. 
(P.O). ie; 
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take, -if there.: was. no. injustice to the 


parties concerned, an.order, which was, in 
point. of-fact consented -to by the Advocate 
of a-party cannot.be set aside except, on: 
proof that serious and substantial injustice 
would result to the- party from letting the 
consent orderstand. As I have found that 
in this case defendants do not suffer any 
loss of rights by this consent order, I -do 
not think, there is.any need of calling for 
any report from the Subordinate Court. 

1 dismiss the sécond appeal with costs. 

V.N.V- Appeal dismissed. 

Z, K. EE . 


—— 


OUDH JUDICIAL COMMIS- 
A SIONER’S COURT. 
' PRIvY O0UNGIL Arrear. No. 15 or 1924, 
E^ ` September 8, 1924. 
.  Present:—Mr. Dalal, A. J.. O., and 
. Mr. Neave, A..J. C. 
Lala HARI KISHUN DASS— 
PLAINTIFF—A PPELLANT—A PPLICANT 


. versus 
Choudhri MOHAMMAD SAFI JAN— 
DEFFNDANT—RESPONDENT— OPPOSITE- 


: PARTY.. 

Civil Procedure Code. (Act V of 1908), s. 110— 
Appeal to Privy Council-—Substantial question of law, 
what is—U. P. Court of Wards Act (III of 1899), 
ss. 9, 15, 84--Contract Act (IX of 1872), s. 11—Ward 
of Court, contract entered into by, validity of —Portion 
only of property of ward under management, effect 


of. : 

In order that a question of law may be treated as 
substantial within the meaning of s. 110 of the C. 
P. C., it must be debateable or of general interest 
or without previous decisions of their Lordships of 
tho 577 Council to guide the Indian Courts. [p. 409, 
col. 2. . . 

A person whose property is: under the superintend- 
ence of the Court of Wards labours under the dis-' 
ability enunciated in s. 34 of the U. P. Court of 
Wards Act, and is,therefore, incompetent to contraet 
under the provisions.of s. ll of the Contract Act, and 
a contract entered into. by such a person is void from 
its inception, E 410, col. 1.] : 

The whole 'of'the moveable and immoveable pro- 

perty of a ‘person, in regard to whose property. a- 
“ declaration has been made under. s. 9 of the U. P. 
Court of Wards Act, must be deemed, under s. 15 of 
the Act, tobe under the superintendence of the Court 
of Wards from the-date of such declaration, and the 
mere. fact that the: Court of Wards purports to take 
some -of the property under its. management and not 
the rest of it, makes no difference to the applicability 
of' thé provisions of's. 15. [p. 409, col, 2) 

Mohori^Bibee v. Dharmodas Ghose, 30 ©. 539; 30 I. 
Ai 114;.7.07, W. N: 441; 5. Bom.. L. R. 421;-8 Sar. P. 
O. J..374 (B;.C..),.xelied on ME CE 
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Application against. the judgment and 
decree of the Court of the Oudh Judicial 
Commissioner, dated the 2nd April 1924, 
in F. C. A. No. 33.of 1923, confirming that 
of the Subordinate Judge, Unao, dated the 
lith April. 1923. 

Mr... B.N. Srivastava, for the Applicant. 
Mr.. Niamatullah, for the Opposite Party. 

. ORDER.—The plaintiff who has been 
unsuccessful in two Courts has applied for 
leave to appeal to His Majesty in Council. 
Though the valuation of the subject-matter 
ofthe suit ‘is over Rs. 10,000, this Court 
‘affirmed the decision of the Trial Court, 
soleave would be-justified only if we hold 


: that a substantial question of law was in- 


volved in the appeal. . 
Thé grounds of appeal raise questions of 


“law but, in our opinion, they are not sub- 


stantial in the sense that they may be 
debateable, of general interest or without 
previous decisions of their Lordships to 
guide Indian Courts. 

. The defence acgepted by both Courts was 
that the mortgage, which was the basis of 
the suit, was made by a person who was 
incompetent to contract under s. 34 of the 
Court of Wards Act III of 1899 (Local). 
Under s, 11 of the Contract Act a person 
who is disqualified from contracting by any 


: Jaw to which he is subject is not competent 


to contract, At the time of execution of the 
document the defendant was a ward and 
his property was under the-superintendence 
oftheCourt of Wards. He, therefore, labour- 
ed under the disability enunciated ins. 34 of 
the Act. A declaration had been made re- 
garding the defendant’s property under s. 9 
by the Local Government, eo he was a ward 
as defined bys.3(5) ofthe Courtof Wards Act. 
The plaintiffs contention was that the pro- 
perty which was.transferred to him. was not 
under the superintendence of the Court of 
Wards. Sucha plea, however, is barred by the 
provisions of s, 15 which are to the effect that 
the whole of the moveable and immoveable 
property of a ward shall be deemed to be 
under the superintendence of the Court of 
Wards from the date of the declaration of 
the Local Government in the case of pro- 
prietor in regard to whose property a de- 
claration has been made under s.9. Such 
a declaration was made prior to the date 
of the deed in suit. It is true that the 
Court of Wards in fact adopted a confused. 
procedure and while taking some of the 
properties, of the defendant under its 
management didnot take: the rest. under. 
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such management. We, however, cannot go. 
behind the unrebuttable presumption en-. 


joined by s. 15. Thé distinction between" 
superintendence and management by the 
Act-will be apparent when the provisions | 


of ss. 26 and 40 of the Act are consulted 
. - where the Court of Wards is given power to 
. appoint managers of, property under its 
superintendence ‘and to entertain an estab- 
lishment for the management of the per- 


. ‘sons and properties under .its superintend- - 
" Once. 
debate as tothe presumption of's. 15 and ` 

the-difference between superintendence and ` 
This disposes of grounds of - 
appeal Nos. 1 and 2. As regards ground ` 


In our opinion there can be no 


management. 


“No. 3 whether a ward under s. 9 may be a 
disqualified proprietor or not, he is cértain- 
ly a. ward as defined under s. 3. This 


-answers ground No. 3. Grounds Nos. 4 and : 
. money as price of shares ` ; sold— Wagering contract— 


5. were noh pressed when it was pointed 
outby usthat the Bench which decided the 
appeal held as a fact that the defendant 


made no representations to the plaintiff of . 


his capacity to make the transfer, -As to 
ground No. 6 the incompetency to` con- 
tract under any law to which a party to a 
‘contract is subject, is placed on the same 
footing as a minority in s..11 of the Act and 
Mohori Bibee v. Dharmodas Ghose (1) is an 
authority of the Privy Council as to the 


contract by a minor being void from its 


inception. The last ground of appeal is 
based on the Privy Council ruling in the 
ease of Harnath Kuar v. Indar Bahadur 
Singh (2). The question here, however, is 
not one of limitation but of incapacity to 
contract. Even if the plaintiffs claim be 
brought within limitation there is no con- 
tract on which it can be based. In Har- 


nath Kugr’s case (2), the interest transferred - 


was incapable of being transferred but the 
obligor was competent to contract. In thé 


present case the incapacity is not, of the - 


-property but of the person who contracted. 
.In the present case there was no contract to 
which s. 65 ofthe Contract Act may apply. 


‘Finally the points at issue are not of 
general interest. It will not generally 
happen thatthe procedure of the Board of 
Revenue would be faulty. so that on facts 


1) -30 0. 539; 30 L A 1i; Qe W, Ñ: 441; 5 Bom. - 


L. R. 421; 8 Sar. P. C. J. Mum. 

(2) 71 Ind. Cas 629; 26 O. C. 223; (1922) A. I. x 
(P. O.) 403;,9 0. & A L. RÈ. (P. OR 270; 9 O. L. J. 
652; 41 M. L. J. 489; 37 C, L. J. 346; 45 A. .179; 27 
QO.- W. N. 949; 50 I. A.-69: 18 L. W. pe 33 M. L. 
. T..218;:5 PEL: T. 281; 2 P. L: R. » e 


(X 
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the presumption drawn under s. 15 ofthe 
Court of Wards Act may be rebutted. 


We dismiss the application with costs. - 
- Z. K. . Application dismissed. 





f MADRAS HIGH COURT. | 
‘ORIGINAL SIDE ÅPPEAL No. 93 or 1922.” 
August 21, 1924. pes E. 


Present :—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr, J ustice 
Beasley. oe 
G. SIRUR—DEFENDANT—ÅPPELLANT | 
— . versus 
A. M. BHAMIA—PLAINTIFE—. 
RESPONDENT. 


Contract Act (IX of 1872), s. $0—Suit to recover 


Burden of proof. 

Where. in a suit for money alleged to be due on 
account of shares sold by the plaintiff to the defend- 
ant upon the Stock Exchange, the defendant pleads 
that the transaction was a dealing in differences and 
partook ofthe nature of.a wagering contract, the onus 
of proving that there was a mutual understanding that 
shares should not be delivered lies upon the defend- 
ant who asserts the same, and the onus; is particularly 
heavy where both parties are themselves members of 
the Stock Exchange, for the reason that it is of the ~ 
nature. of dealings between stock-brokers that they ' 
should settle differences: -periodically between them- 
Belves.on a settling day: &nd' pay the balances due 
&ud that shares should not-be actually transferred 
between the two as they would be between a mem- 
ber of the Stock Exchange who sells shares and a 
member of the publie who purchases them. 


Appeal from the judgment of Mr. J ietie 
Coutts-Trotter passed in the exercise of the 
Ordinary Original -Civil Jurisdiction of the 
High Court in C. S; No. 436 of 1921., 

"Messrs. T. C. A. Anandalvan and E. 
Sankaran Unnini, for the Appellant,  , 

Mr. A. Doraiswamy e for the Re- 
spondent. 

JUDGMENT. T 

Spencer, Offg. C. J.—This is an ap- 
peal against the judgment of Coutts-Trot- 
ter, J., passing a decree in the -plaintifi’s 
favour for Rs. 3,144and odd found tobedue on 


- account of shares sold by the plaintiff to the 
defendant upon the Madras Stock Exchange. | - 


The defendant raised" two: defences to the . 
suit, first, that the transaction in question 
was 8 dealing in differences and thus par- - 
taking of the naturé ofa wagering contract ' 
and secondly, that part of the contract w as 
entered into by the defendant’ sclerk outside | 


: the Stock Exchange and- 80 not according: 
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to the Rules and Regulations and, therefore, - 


irregular and not enforceable. 


The plaintiff and the defendant are both: 


members of the Madras Stock Exchange. 
The onus in cases of this sort of proving 
that there was a mutual understanding that 
. Shares should not be delivered lies upon 

. the defendant who asserts the same. When, 


as here, both parties are themselves stock- 


brokers, the onus is greatly increased, for 


the reason that is.of the nature of dealings UV 


between stock-brokers that they should 
settle differences periodically between them- 


Belves on a settling day and pay the 


balances due and that shares should not, 
' be actually transferred between the two as 
they would be betweén a member of the 
Stock Exchange who sells shares and a 
. member of the “public who purchases them. 
The plaintiff asserted that in respect of 15 
shares he actually delivered the shares to 
the defendant. On the other hand, the de- 


fendant swore that no shares were delivered . 
or received. The defendant did not pursue - 


the.point or adduce any other evidence to 
show that the plaintiff's statement was false 
- 88 he might have done by demanding ihe 
produetion of the receipt or voucher for 
the share certificates which were transfer- 
red. The plaintiff subsequently became 
insolvent. and he filed an affidavit in the 
insolvency proceedings i in which he admitted 


that certain other transactions were of the. 


nature of wagering transactions. He at- 
tempted to distinguish those transactions 
from the suit transactions and the defend- 


-ant made no further attempt to connect. 
On the whole, we are. 


the two together. 
. satisfied that the defendant did not dis- 
charge the- onus that lay on him of proving 
that the contracts in suit were of à gambl- 
“ing and wagering nature. 

As regards the other ‘defence, it is not 
denied by the plaintiff that the defendant's 
agent entered into certain transactions on 
the llth and 15th December; but the letter 
Ex. Dis ample proof that, the defendant 
hímself ratified the acts of his agent. There 
“is, therefore, no reason to interfere with the 
. judgment of the learned Judge, and the 
appeal is dismissed with costs, 

Beasley, 4. m! concur. 

v. N.Y. - Appeal dismissed. 


MOHAMMAD SADIQ ALI KHAN v. BHARF JAHAN BEGAM. 


411 


OUDH. JUDICIAL COMMIS- 
| SIONER'S COURT. 
EXECUTION oF DECREE APPEAL No. 23 or 1924, 
July 21, 1994. 

, Present: —Mr. Wazir Hasan, A.J C., 

. - and Mr. Kendall, A. J. C. 

"Nawab Mirza MOHAMMAD SADIQ 
ALI Kn OEE, 


Nawab SHARF bi AHAN BEGAM— 


RESPONDENT. 
Civil Mos Code (Act V of 1908), s. 39, 
n 1, cl. (d)--Transfer of decr ee— Discretion of 
ourt. 


The jurisdiction of a Court in transferring a decree 
from itself for execution to another Court is not 
limited by the fact that there is no property within 
the jurisdiction of that Court sufficient to satisfy 
such decree, as under cl. (d) of sub-s. (1) of s. 39, 
©. P. C., the Court can make an order of transfer if 
it considers for any other reason that the decree 
should be executed by the other Court. 


. Appeal against an order of the Subordi- 
nate Judge, “Lucknow, dated the 30th April 
1 

Messrs. Bisheshwar Nath and Mahesh 
Prasad, for the Appellant. 

Mr. Brij Narain Chakbast, for the Re- 
spondent. 


'" JUDGMENT.—The appellant is the 
eldest .son of Nawab Bagar Ali Khan of 


Lucknów, Shish Mahal, and the respondent 


is his widow. On the desth of Nawab 
Baqar Ali Khan, the respondent brought a 
suit for the recovery of her dower-debt due 
to her from the deceased. To this suit, she 
impleaded all the heirs of the deceased 


Nawab Baqar .Ali Khan and obtained a 


decree therein for a sum of rupees three 
lacs recoverable from the estate of her 
deceased husband. With a view to realize 
the fruits of her decree, the respendent 
applied to the Court of the Subordinate 
Judge. of Lucknow, from which she had 
obtained the decree mentioned above, for 
the transfer of the decree to the Court of 
the Subordinate Judge of Sitapur. This 
application was naturally made under the 
provisions of s. 39 of the C. P. C., 1908. The 
lower Court has made the order of transfer. 
This is an appeal against that order. 

We think that'the competency of the 
appeal is questionable. It is difficult to 
construe the order under appeal as one 


-~ falling within the provisions of s. 47 (1) of 
'the C. P.O. The question which that order 


has decided does not seem to relate “to the 
execution, discharge or the satisfaction of 
the decree.” In the case of Husain Bhat 
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v. Beltie Shah Gilani, (1) recently decided 
by a Bench of-the High Court at Allahabad, 
it. has been held with reference to a large 
number of cases. that decision of all ques- 
tions under s. 47 of the C. P. C. cannot be 
regarded as decrees but that only such 
decisions are deerees as satisfy the definition 
of decree given in s. 2, cl. (2), o£. the C: P. C. 
In the present case there is no conclusive de- 
termination of the rights of the parties with 
regard to all or any of the matters in contro- 
versy inthe suit. Indeed the transfer ofa 
decree from one Court to another for the pur- 
poses of execution proceedings being taken 
in the other. Court is merely a preliminary 
step towards the execution of the decree. On 
‘the other hand, there isa direct authority 
in favour of the appellant in the case of 
Bhabani Charan Dutt v. Pratap Chandra 
Ghosh (2). But as we have heard the appeal 
on merits and our opinion is adverse to 
the appellant we- give’ no decision on this 
point. 

The argument presented on behalf of the 
appellant is, that there is property within 
the loéal limits of the jurisdiction of the 
Court which passed the decree sufficient to 
satisfy such decree and consequently the 
Court was not justified in making the order 
of transfer. The jurisdiction of the Court 
is, however, not. limited by the fact that 
there is no such property within the 
jurisdiction of that Court, Under cl. (d) of 
sub-s. (1) of s. 39 of the C. P. C., the Court 
could make the order of transfer if it “con- 
siders for any other reason, which it. shall 
record in writing, that the decree should be 
executed by such other Court.” The lower 
Court has,in ourjudgment, given eminently 
good reasons for making the order which 
it has made. 

The appellant disclosed three classes of 
property situate within the jurisdiction of 
the Court which passed the decree and 
which, he said, was sufficient to satisfy it. 
These properties were entered in four lists 

, B, O, and D. List A is of Government 
promissory-notes of the face value of 
Rs. 2,138,100, List B contains two decrees 
both against Sajjad Mirza for Rs. 56,000 


and Rs. 1,165-5-4. List. C shows two plots . 


of land of the estimated. value of Rs. 4,200, 
Shish Mahal property, residential buildings 
of. the estimated value of Rs. 1,50,000 and a 
deed: of mortgage for Rs. 6,000: List D 
3 Ind..Cas,. 1035; 22 A.: L. J, .708: r 
RAS 808 46 A; 738, Tea, 106p (2Y AT 
(DS OL W.. N. 575, 
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consists. of moveable property of the 
estimated value of Rs. 56,770, Now the 
‘decree-holder wishes to execute her decree 
against that portion of the estate of the 
deceased which is in the exclusive posses- 
sion of the appellant. She ‘has. a legal 
right to do so and it is admitted on behalf 
of the appellant, though only for the pur- 
poses of this appeal, that in all the pro- 
perties mentioned in thesé lists he owns 
only a fractional share. He does not dis- 
close the exact extent of that fraction and 
consequently it is impossible to say that 
the properties which he disclosed in these 
lists are sufficient to satisfy the decree when 
the only property to be considered is the. 
appellant's share. The learned Advocate 
for the appellant asks tis to compel the 
decree-holder to accept in satisfaction of 
the decree not only the appellant's share 
in the properties mentioned in these lists 
but also the shares of all the other heirs of- 
the deceased Nawab: Baqar Ali Khan, who 
are parties to the decree under considera- 
tion. This, we realize, we cannot do. We 
have no power to take away the respon- 
dent's legal right to execute her decree 
against only such portion ofthe estate of 
her deceased. husband as she chooses having 
regard to her own facilities and corvenience, 
The learned Subordinate Judge has 


‘examined the nature of the property entered 


in each of the lists and has satisfactorily 
shown that its substantial value is not at 
all what it is said to be by the appellant. 
It will serve no useful purpose to repeat 
the grounds on which he has come to that 


conclusion. We think that the grounds are 
sound. 

We, therefore, dismiss this appeal with 
costs. - ] 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 2393 oF 1921 - 
: July 17, 1924. 
Present:—Mr. Justice Campbell and 
Mr. Justice Zafar Ali. 
HARI SINGH AND ANOTHER—DEFENDANTS—- 
APPELLANTS 
versus 4 
RATTAN SINGH AND OTHERS— 
PLAINTIFFS AND LALU—-DEFENDANT— 
RESPONDENTS. 
Custom—Adoption—Hindu Jats of Chunni Khurd, 


 qgbi.C.igs5] 


-Tahsil Kharar, District: Ambala—Daughter's son, whe- 
ther cam be adopted —Bur?den of proof: . 
When a sonless man in any land-holding group 


which ‘recognises a power to adopt asserts that he is . 


competent to adopt a daughter's son or other non- 
agnate in presence of near agnates, irrespective of 


“their assent, the eae ption at the outset is against ` 


the power. [p. 413, col. 2. ; l 
Ralla v. Budha, 50 P. R. 1893 (F. BJ), followed. 
The burden of pfoving. that the adoption of a 
daughter's son by a sonless Hindu Jat proprietor of 
Chunni Khurd, Tahsil Kharar, District Ambala is 
valid is on the party who sets up the custom. [p. 414, 


col. 1] 

Bhup Singh v. Nihal Singh, 129 P. R. 1882, Sunder 
Singh v. Mano, 08 P. R. 1888 and Hari Singh v. 
Gulaba, 50 P. R. 1874, dissented from. 

. Ralla v. Budha, 50 P. R. 1893 (F. B), followed.” 

“Lalu v. Fatteh Singh, 18 P. R. 1899, referred to. 


: ‘Second appeal from a decree of the Dis- 
.trict Judge, Ambala, dated the 11th August 
1921, affirming that of the Junior Subordi- 
nate Judge, Second Class, Ambala, dated 
the 13th June 1921. 

“Mr. Devi Dayal, for the Appellants. 

Mr. Man Singh, for the Respondents.. 
: JUDGMENT.—The only question ar- 
-gued before us in this second appeal is 
whether the adoption. of a daughter's son 
‘by asonless Hindu Jat proprietor of the 
village Chunni Khurd, Tahsil Kharar, Dis- 
‘trict Ambala, is valid by custom in the 
presence of collaterals of the 5th degree. 
“The Courts below have answered this ques- 
tion in thenegative, holding that the de- 
fendants have failed to prove the alleged 
custom.: There can beno manner of doubt 
that the adoption was: not valid unless 
sanctioned by. custom and that the onus 
‘of establishing the custom lay on the de- 
fendants. The evidence that the learned 
‘Counsel for the defendants-appellants relied 
‘on before us consists of— iri 

(a) A statement in the wajib-ul-arz ;. 

(b) the Riwaj-i-am ; and 

(c) the three judicial instances afforded 
by Bhup Singh v. Nihal Singh (1), Sunder 
Singh v. Mano (2) and Gurbakhsh Singh v. 
‘Partapo (3). 


The statement (a) runs as below:— 

‘fAccording.-to the custom.of the village 
a: gift toa daughter's son or sisters son 
cannot be.madé in the presence of (the do- 

nors) maleissue." ~ . 
"The learned Counsel draws from the above 
statement the .inference that. a gift to a 
` daughter's son or sister's son is valid in the 


(1).129 P-R. 1882. — - i 
.(8)'88 P. R. 1888, - | 
: 09) ‘66 Ind. Cas. 133; 2 L. 346; (1992) A. L R; (L) 


Jd 
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. valid. 
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-absence of: male issue,’ but this inference 
-does not necessarily follow. The wajib-ul- 
'arz mentions a circumstance under which 
.& gift to a daughter's son or sister's son 


would not be valid, but does not mention 
the circumstances under which it would be 
Moreover, a.gift toa daughter's son 
of a portion of the donor's property may be 
valid but not of the. whole of it, andif a 
gift of a portion of the property only were 


:valid,it would not necessarily follow that 


the adoption also would be valid, The 
wajib-ul-arz is slient on these points, and 
asthe statement referred to is not directly 


‘in point, its evidential value is very slight 
- indeed. f 


(b) The Riwaj-i-am also is notin favour 


‘of the defendants. In the Riwaj-i-am pre- 


pared in 1887 and again in 1918 it was 
stated that the people are generally opposed 


‘to adoption. lt is nowhere stated that a 


sonless proprietor has the sanction of cus- 
tom: to adopt a daughter's son. 

(c) Before 1893 the view of the Punjab 
Chief Court as expressed in Hari Singh v. 
Gulaba (4) was that by the general custom 
of the Punjab the adoption of a daughter's 
son was valid, and it was on the basis of 


-that ruling that the adoption ofa daugh- 


ters son by a sikh jatof a village in the 


"Kharar Tahsil, Ambala District, was de- 


clared valid in Bhup Snigh v. Nihal Singh 
(1), thoughthe Commissioner has disallowed 
the.adoption, holding that the evidence was 
most distinctly against any such custom. 
But thetheory that there was a general 
custom in favour of the adoption of a 
daughter's.son was: not accepted by a Full 
Bench of the Punjab Chief Court in Ralla 


- v. Budha (5) which lays down that the bur- 
' den of proof was on the defendarfts who 


alleged the adoption of a daughter's son 
to be-valid against the plaintiffs, and that 
generally—creed, tribe and locality apart— 
when a sonless man in any land-holding 


‘group which recognises a power to adopt 


asserts that.he is competent to adopt a 
daughter's:son or other non-agnate in pre- 
sence of nearagnates, irrespective of their 
‘assent; the presumption at the outset is 
against the power. Since the question of 


burden of proof has been-set at rest by the 


above ruling, Bhup Singh v. Nihal Singh 
(1).and Sunder Singh v. Mano (3) 
have. lost their value as judicial in- 
stances because in those-cases the existence 
4) 50 P. R. 1874. R . 
(2 50 P. R. 1893 (F, B.) 


' 


Aii 
of the custom was presumed and not proved. 
The third case of Gurbakhsh Singh v: 
Partapo (3).was from the village Has- 
sanpur (Tahsil Kharar) which is at acon- 
stderable distance from the village Chunni 
Khurd. lf the custom is found to prevail 
in Hassanpur, it does not follow that it 
obtains in Chunni Khurd also, the two 
villages being many. miles apart. The 
plaintiff himself stated that Chunni Khurd 
is 400 years old and that there has been 
no gift or adoptionin favour of a daugh- 
ters son in the village until the one now 
in dispute.. In Lalu v. Fateh Singh (6), it 
was found that among the jats of Rupar 
Tahsil, Ambala District, the adoption of a 
daughtsr's son is invalid by custom. 

In view of what has been stated above, 
it is olear that the defendants failed to 
prove the alleged custom and, therefore, 
this appeal fails and is dismissed with 

ts. 4 
ert D. l Appeal dismissed. 
' (6) 18 P. R. 1899. f : 
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MADRAS HIGH COURT. © 
CiviL Revision PETITIONS Nos. 490 
AND 491 or 1924. 

: September 3, 1924. 
Present:—Mr. Justice Verikatasubba 
- Rao and Mr. Justice Jackson. 

M. MARUTHAVANASWAMI alias 
SADASIVA PANDARASANNATHI 
AVERGAL-—CoUNTER-PETITIONER— 

PETITIONER : 
j versus 
SUBRAMANIA THAMBIRAN CALLING 
' HIMSELF SUBRAMANIA-DESIKA 
PANDARA SANNATHI-—PETITIONER. | 
. — RESPONDENT. | 
Madras Administration of Estates Regulation (III 
~ of 1802), s. 16 (7), scope of—Claim by more than one 
person—J urisdiction of Judge. -— : 

Olause (7)of s. 16 of the Madras Administration of 

Estates Regulation, 1802, contemplates the case only of 
a single claimant appearing to claim the personal 
proper left intestate by a deceased person. |p. 
E of a Judge, if more than'one claimant 
appears before him, is to refer the parties to a re- 
gulér suit and not to giveany decision acting under 
the Regulation. [ibid.] : 

Petition, under s. 115 of Act V of 1908 

and s. 107 of the Government of India Aot, 
praying the High Court to revise the orders 


of the -Subordinate Judge, - Mayavaram, 


í 


MARUTHAVANASWAMI V. SUBRAMANIA THAMBIRAN, 


[85 1. C. 1925] 
in O. P, No. 60 of 1923, dated the 29th 
March 1924 and in I. A. No. 197 of 1924, in 


O. P. No. 60 of 1928, dated the 2nd May 
1924. 


Mr. K.S. Jayarama Iyer, for the Peti- 
tioner. 

Messrs. T. R. Ramachandra Iyer, S. 
Muthiah Mudaliar and K. Narasimha 
Iyengar, for the Respondent. ; 


JUDGMENT.—These revision peti- 
tions have. been filed in respect of two 
orders of the Subordinate Judge of Maya- 
varam, dated 29th March 1924 and 2nd 
May 1924. 'The proceedings before him 
were under s. 16, cl. (7) of Madras Regula- 
tion III of 1802 and the learned Judge by 


his first order directed that affidavit evi- 


dence should be adduced and by his second 
order refused permission to the petitioner 
before us to cross-examine the deponents to 


. the affidavits. . i 


The facts are shortly these :—The Pandara 
Sannathi of Dharmapuram Mutt died on or 
about 28th of October 1923. The Sub- 
Magistrate having jurisdiction over the 
locality locked.and sealed the rooms con- 
taining some moveables belongingto the 
Mutt and sent up à report to the Collector 
of Tanjore and he directed the Sub-Magis-- 


‘trate to handover the keys of the rooms 


to the Subordinate Judge of Mayavaram 
who was requested by the Collector to take 
proceedings under Regulation III-of 1802. 
The present petitioner who is the Pandara- 
sannathi of Sringapuri Mutt put in a peti- 
tion on the 5th November 1923 stating that 
as thelate Pandarasannathi died without 
appointing a successor he as the head of a 
dependent Mutt was entitled to succeed. 
The respondent was a rival claimant who: 
also filed a petition claiming that he was 
the rightful successor on the ground that 
he was elected Pandarasannathi of the 
Dharmapuram Mutt by the Thambirans of 
that Mutt. The petition of the petitioner 
was O..P. No. 58 of 1923 and the petition 
of the respondent was O. P. No, 600f 1923. 
`- The learned Vakil for the petitioner has 


-contended that his petition is in the nature 


ofan original petition and that the pro- 
cedure applicable is that applicable to suits 
and that, therefore, heis entitled to ask that 
evidence should he. taken viva voce. The 


‘arguments turned on the question to some 


extent whether the proceeding was a 
regular petition or an interlocutory ap- 
plication, but on the view we take of 


(85-1. C. 1925]. 
the scope of the Regulation, we- are of'the 
- opinion that these questions do not arise. . 
The Regulation in question deals with 
rules of Civil Procedure and contains also 
various other provisions. In the early part 
of the 19th century, this measure was con- 
` sidered quite adequate but later on a more 
elaborate systém was devised and practical- 
ly the whole Regulation has :been repealed, 
- its place being: taken.by the C. P. C., and 


the Civil Courts Act. Curiously enough - 
. a few sections havé “been left unrepealed' 


‘although we are unable to discover any 
ground for the retention at any rate of a 

‘large portion: of what has not been repealed. 
Now, turning to the Regulation, we find 


that it contained 29 sections and that all 


of them have been repealed excepting s. 16, 
els. (2) to (7). Section 2 referred to the filing 

of a complaint, that word being thé equival- 

ent of a plaint, and procedure was laid 
down in the succeeding sections in regard 
_ to trial of suits. Section 16, cl. (2) enacts that 
. when a Hindu ora Mussalman dies leav- 
‘ing a Will and -appointing an executor, 
Courts of Justice are not to interfere except 
upon a regular complaint. brought against 
his executors for a breach of trust or other- 
wise, ` | ; : f 
The 3rd clause refers to the case of a. 
Hindu or a Mussalman-dying intestate but 
leaving an heir and the Courts are restrain- 
‘ed from interference in such cases except 
upon a regular complaint. The 4th clause 
enacts that if there are more heirs than one 
to a person dying. intestate and there’ is 
mo disagreement the Courts are not to 
interfere without a regular complaint. But; 
if there are disputes between the several 


claiments on a regular suit being filed by 


the party out of possession, the. Judge is 
required to take security from the party.in 
possession -and if the latter is unable to 
give security, the Judge may’ give posses- 
‘sion to the plaintiff himself on his giving 
security. But this act of the Judge is 


. merely an act of administration for the- 


benefit of the heir who may eventually. 
` succeed in the suit. Then follows the 5th 
. Clause, the lst part of which is merely a 
continuation of -the 4th clause. If neither 
party is able to give security, an adminis; 
trator is to be appointed for the manage- 
‘ment of the estate until the:disposal of the 
suit. CRM NN : à 
'. Pausing- here for &.moment, we fail to 


‘see of what use these provisions are at 


the present dày.- Nobody would think of 


MARUTHAVANASWAMI V. SUBRAMANIA THAMBIRAN, 


“tration, 


415 - 


_resorting to them.because under the C. P. 
`C, .parties can obtain interim orders in 
"regard to protection of property which is 
the subject of a suit. 
' Now we come to part 2 of el. (5). Where 
there is no person authorised and willing to 
take charge of the landed estate of a deceas- 
ed person," the Judge is authorised to 
appoint'an administrator for its manage- 
ment until the legal heir to the estate or 
other person entitled, shall attend and 
claim the same. If the Judge is satisfied 
that the claim is well-founded, the Ad- 
.ministrator shall deliver over the property 
to him with an account of the adminis- 
This is the effect of cl. (5) part 2, 
.but'we have seen that when there are 
. Several claimants, the Regulation specially 
enacts in els. (2), (3), (4), (5) and (?)that their 
rights are to be adjudicated on in a regular 
suit. But cl. (5), part 2 does not contemplate 
a suit and is it intended that under that 
clause.if there are several claimants the 
Court isto give à decision although there 
is no suit. Itseems to us that this con- 
‘struction would be contrary to the scheme 
ofthe Regulation. What is meant by part 
2, cl. (5) seems to.be that if there isa single 
claimant the Judge on being prima facie 
satisfied as to liis title, is to direct the 
interim Administrator to transfer posses- 


‘sion to him. It is" not intended that if 


more than one claimant appears, the rigbts 
of the several claimants are to be decided 
` without a suit. Under cl. (4) and Ist part 
. of cl. (5), if one of the rival elaimanis is in 
.possession, the title to. the estate can be 
decided only in a suit. But if neither 
party is in possession (2nd partof cl. (5) 
applies then) is there anything to suggest 
that the Court is to decide without there 
being a suit? ; 

We are not concerned with cl. (5), but 
with cl. (7). We have, however, construed 
the previous clause, because there can be 
no doübt that the same interpretation in this 
SP must be placed both upon cls. (5) 
and (7).. n 
. Clause (7) enacts, that the Judge on 

.feceiving information that any person had 
died. intéstate leaving personal property 
and there isno claimant to süch property, 
shall- adopt measures for its care and issue 
.8n advertisement "requiring the heir of 
the deceased or any person entitled to. 
receive charge of his effects to attend and 
Should any person attend and, satisfy the 


G 


- Judge as to his title -to-the property, the 


dé 


same is to be delivered up to him.” , Should 
"no claim be preferred within 12 months, a 
report is to be transmitted to the Governor- 
in-Council. Clause (5), part 2, refers to real 
property and el. (7) refers to personal pro- 
perty. But the scope of both the. clauses 
seems more or less identical. In our opinion, 
el.'(7) (as cl. (5), part 2 does), contemplates 
the case only of a single claimant and the 
words occurring in the clause such as "heir 
of the deceased” and “any person entitled” 
also to a certain extent confirm our view. 

The duty ofa Judge, if more than one 
claimant appears before him is to refer the 
parties to a regular.suit, He has no juris- 
diction, in our opinion, to give any deci- 
sion acting under the Regulation when 
more than one claimant appears and claims 
property under cl. (7) of s. 16. 

As we have held thatthe Judge cannot 
decide the dispute at all, itis obvious we 
cannot direct him to take evidence viva voce 
or to permit the petitioner to cross-examine 
the deponents to the affidavits. 

The Civil Revision Petitions, therefore, 
fail and are dismissed, but in the circum- 
stances without costs. 


V. N. V. 
Z. K. 


Petitions dismissed. 


-BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suir No. 993 
: or 1921. f 

dune 26, 1923. 
> Present: —Mr. Justice Crump. 
. VISHNU DIGAMBAR PALUSKAR— 
* PLAINTIFF 
VETSUS 


B. B. & C. I. RAILWAY-—DEFENDANTS. 


Negligence—Railway Company—Injury to passenger 


` --Burden of proof—Duty of Company—Contributory’ 


negligence. 

The duty of a Railway Company is to exercise 
due care and skill in carrying passengers. It is 
not bound to carry passengers safely and securely, 
but to take all reasonable care that in the manage- 
ment of its trains the passengers are not exposed to 
undue danger. [p. 418, cols. 1 & 2.] : 

„East Indian Ry. Co. v. Kalidas Mukerji, 28 O. 
401; 28 I. A. 144; 5 C. W. N. 449; 3 Bom. L. R. 293; 
11 M. L. J. 156; 8 Sar. P. C. J. 3 (P. C.) and Gee v. 
Metropolitan ‘Ry. Co., (1873) 42 L. J. Q. B. 105; 8 Q. 
B. 161; 28 L. T. 282; 21 W. R. 584, followed. 

"In a suit to recover damages for an.accident due 
io the defendant's negligence, the accident may .be 
of such e nature that negligence may be presumed 
e n P E PH S EROS e LES => 


rp s 


VISHNU DIGAMBAR PALUSKAR v. B, B. & O. I. RAILWAY. 


-$85 i. O. 1925) . 


from the mere occurrence :of it, but when -the balance 
is even, the onus is.on the party who relies on” 
ae oo of the other to turn the scale. [p. 417, 
col. 2. ] 

Plaintiff, a passenger by one of the defendant Com- 
pany's trains, was lying on the centre berth. A ladder 
which should ordinarily have been placed under the 


“berth was placed in the rack &bove, but it could not 


be ascertained whether this was done by a servant 
of the Company or by one ofthe passengers. During 
the course of the journey the ladder fell down from 
the rack and injured the plaintiff who sued the Com- 

any for damages : ii 

Held, (1) that the plaintiff was not in any way 
guilty of contributóry negligence ; [p. 418, col. 2.] 

(2) that,on the other hand, it had.not been estab- 
lished that the Company was guilty of negligence 
and that, therefore, the plaintiffs suit must fail. 
[p. 418, col. 1.] 


FACTS.—Plaintiff was a passenger by 
one of the defendant's trains and was travel- 
ling in a second class compartment. He 
commenced his journey in the afternoon 
and occupied the middle lower berth in the 
compartment. As soon as the train started 
the plaintiff lay down on the berth and fell | 
asleep.. A wooden ladder was kept in the 
-compartment for the convenience of pas- 
sengers who had to occupy the upper 
berths during the night. During the- day 
this ladder. was kept under the middle 
-lower berth. Onthe day in question, how- 
ever, this ladder was folded and placed, by 
some person unknown, 'in a.rack above the 
berth. occupied by the plaintiff without 
being fastened to the rack or so secured as 
to obviate the danger of its falling down. 
A short time after the train had ‘started, 
the ladder fell down on to the plaintiff, and. . 
caused him severe injuries on tbe head, 
which disabled him from continuing his 
journey. Plaintiff sued te recover damages 
from the defendant Company for the injuries 
done to him owing to the negligence of the 
Company or its servants in placing the 
ladder on the: rack. The-defendant-Com- 
pany denied negligence-on their part and 
pleaded contributory negligence on ` the 
part of the plaintiff on the ground that he 
should have been aware of the position -of 
the ladder- and should .have. removed the 
ladder from the rack before he fell asleep, 


- Mr. Kemp (with him Mr. Coltman), for the 

Plaintif. — - l - l 
- Mr. Campbéll (with him Mr. Kanga, Ad- 

vocate-General), for the Defendants. | 

. JUDGMENT. 

~ Crump, J.—[After mentioning the facts 

of the case His Lordship proceeded:—] For 

the. purposes of this case there are two 


alternatives. Either the person who placed 


Mb 
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the ladder in the rack was in defendants’ 
employ, or he was not. Isit possible in the 
circumstances to say that one hypothesis 
is more likely than the other? Iam satis- 
fied on the evidence of the Carriage 
_ Inspector.Cantervischer that these ladders 
are intended to be kept under the berths. 
That is consonant with common sense, No 
responsible person would place an article 
of that kind in a rack such as we have 
here. Jam also satisfied that the Company's 
servants would ordinarily remove a ladder 
from the rack if they found it there. It is 
possible that they might place it there 
. temporarily while sweeping or washing the 
` carriage, and that it might escape notice. 
Oa the other hand the train stands at the 
passenger platform for an hour and a half 
before it starts and any passenger can enter 
a compartment. Luggage is brought in by 
all kinds of people, passengers, their ser- 
vants or the coolies employed by them, and 
ladder under a berth is no doubt fre- 


quently much in the way when luggage has , 
. to be disposed of. I do not think lam 


bound to affect “a cloistered 'seclusion" 
about these matters. Everyone who travels 
on Indian railways knows quite well that 
these ladders are frequently placed by 
passengers or their servants, in the lava- 
tories or on. unoccupied berths in order to 
make .room for luggage. In the present 
case it is impossible to exclude the possibil- 
ity that some ; 


and then transferred himself to another 
. compartment on finding that the lower 
bérths were occupied, or because he decided 
to join a friend elsewhere. Such things 

often happen. i 

In my opinion no analysis of-the evidence 

. ean carry the matter further and I am un- 
`- able to,say that of the two hypotheses 
"which I have propounded’ one is more 
likely than -the other. This béing so, can 

it be said that ‘negligence on the part of 

' the defendants is madé out? Clearly not: 
and unless the burden lieson the defend- 

ants to, disprove negligence plaintiff must 

fail. It is no doubt urged that defend- 

ants were in any case negligent in’ al- 

lowing the ‘train to start with the ladder 

inthé rack: I will deal with that point 


later. 


“been cited and to these I have referred, 
and to other cases also "where the question 
of negligence has beer; discussed, Refer- 
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| considerable number, of cases have 
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ence.has also been made to Beven’s work 
on Negligehce, 3rd Edition, and to the 
article on “ Negligence” in Halsbury's 
Laws of England, Volume XXI, para. 751. 
The question resolves itself into this—is 
this a ease where the doctrine res ipsa loqui- 
tur is applicable ? In other words, “ do 
the facts speak for themselves ” that is to 
say, can negligence be inferred from the 


-fact of the accident? Upon this point 


Blackburn, J. in Scott v. London St. Ketherine 
Dock Co. (1) remarked: “The question depends 
on thenature and character of the accident." 
Now it is impossible to find two cases which 
are identical in point of fact—none at 
least has been discovered in which the facts 
are identical with those before me. Many 
of them are complieated by a consideration 
whether a case ought or ought not to be 
leftto a Jury, and it is mainly with reference 
to this question that the maxim "es ipsa 
loquitur is important. The question “ can 
negligence be inferred"? is for the Judge. 
The question “ought negligence to be in- 
ferred’? is for the Jury [see Metropolitan 
Railway Co. v. Jackson (2)] or as is said in 


. Pollock on Torts (11th Edition, page453, foot- 


note): “Strictly the Jurors have to say not 
whether negligence ought to be inferred, 


‘but whether, as reasonable men, they do 


inferit.” Here both questions are for the 
Judge. Can negligence be inferred from 
the.nature and character of this accident 
and would a reasonable man infer it. 
Practically no advantage is gained by 
separating the two questions, 

Generally speaking, therefore, the report- 
ed, cases are not of much assistance 
butthere is one principle which may be 
stated : EN 
: “Tn some cases of res ipsa loquitur, the 
accident may be ofsuch a nature as that 
negligence may be presumed. from the 
mere occurrence of it. But when the 
balance is even, the onus is on the party who 
rélies on the negligence of the other to 
turn the scale.” 

“This statément of the law is cited by 
Beven as a correct exposition (see page 126, 
foot-note 2) and indeed it appears to be so. 


` Here is an accident. There are two hypothe- 


ses on which it can beexplained. On the 
one defendant is liable: on the other he is 


(1) (1865) 3 H. & O. 596; 31 L.J. Ex, 230; 11 
Jur (N. s) 204; 13 L. T. 148: 13 W. R. 410; 140 R, 
R. 627; 159 É. R. 665. 

.-(9:(4877) 3-A: C: 193; 47 L. J. C. P. 303; 37 L. T, 
679; 20. W. R. 175, 
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not, Is it not clear that if, as here, the 
balance is even plaintiff must fail in the 
absence of affirmative proof of negligence : 
see Cotton v. Wood (3). Lord Halsbury's 
maxim applies ei qui affirmat, non ei qui 
negat, incumbit probatio. An illustration of 
the application of this maxim to a case 
where the cause of an accident was ün- 
known willbe found in thé judgment of 
the Judieial Committee of the Privy Coun- 
cil in McKenzie v. Chilliwack Corpora- 
tion (4). 

It must be pointed out here that this is not 
one ofthat class of cases where injury is 
caused by a thing which was exclusively in. 
the defendants’ or their servants’ control: 
Here, as has been said, other persons can 
and constantly do move these ladders in 
railway compartments, Therefore, all those 
cases which turn on that peculiar state of 
- facts are here inapplicable. 


^ In Hast Indian Railway Company v. 
Kalidas Mukerji (5), the essential facts are 
not dissimilar to those which we have here. 
The accident was caused by an explosion of 
some fire-works which were introduced into 
the compartment without the knowledge of 
the defendant Company’s servants. 
. was a duty to prevent dangerous goods 
“being carried. Here there was a duty to 
prevent dangerous articles being placed 
where they might fall upon passengers. 
But in that case their Lordships of the 
Privy Council say that it was not incum- 
bent on the Kailway Company to prove that 
they did not know the nature of the goods. 
Is it incumbent on them to ‘prove that 
they did not know that the ladder was in 
the rack when the train started? I think 
not. ` 
Thisebrings me to the second ground on, 
which it is suggested that defendants are 
guilty: of negligence—that is to say, that 
it was their duty to see that there was no 
| dangerous article in the rack when the 
‘train started. The case last cited is in- 
structive as to the duty of a Railway Com- 
pany towards its passengers. The duty is 
to exercise duecare and skillin carrying 
passengers, or as Blackburn, J., says: 
“ Railway Company are not bound to carry 
passengers safely and securely, at all events, 

(3) (1860) 8 c. (x. &) 568; 20 L. J. C. P. 333; 

7 Jur. (N. Ww 168 Lin E. R. 1988; 125 R. R. 786. 

(4) (1912) A. O. 888; 107 L. "T. 570; 29 T. L. R. 


6) 28 C. 401; 28 L A. i44; 50. W. N. 449; 3 Bom. 


L. R. 293; EME Te Se Ae Dee Ee (5. CO) Md 
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but to take all reasonable care that in the 
management of their trains the passenger 
isnot exposed to unduedanger:" Gee v. 
Metropolitan Ry. Co: (6). Now the precau- 
tions taken by the Company, as explained 
by Cantervischer whose evidence was given 
inafair and straightforward manner, are 
as follows. The main line trains are in- 
spected on arrival the day before. They 
are again inspected when they are made 
up shortly before the train is brought into 
the passenger platform, and any ladders 
which are found in the rack or elsewhere 
are removed, and restored to their proper 
place under the centre berth. This is, I 
think, reasonable care. It can hardly be 
expected that the- defendant Company 
should employ a kind of patrol to see that 
no dangerous articles.are placed in the 
rack before the train starts. Indeed in 
this case it would be difficult to exclude 
the hypothesis that the ladder was placed 
in the rack after the train started. It is 
not my experience that passengers observe 
minutely all that passes in a fairly full 
compartment. And-it would be hardly in 
accordance with human nature to expest 
that any one would admit that he placed 
the ladder in the rack. 

` The result, if Tam right, must be that 
plaintiffs claim must fail whatever sym- 
pathy may be felt for him. As, however, 
the evidence has been fully recorded I 
propose to record my findings on the re- 
maining issues also, 

I may be wrong, but I find it difficult to 
treat the plea of contributory negligence 
seriously. It really comes to this that a 
party who lies down in a berth in a rail- 


“way carriage is bound to make a minute 


examination ofthat which is over his head, 
andif he detects any object above him to 
assure himself that it is securely fastened 
in the place where it happens to be. The 
evidence of the plaintiff, his appearence, 
his actions left no doubt on-my mind that 
he is, as he says, almost blind. But apart 
from that where is the contributory negli- 
gence? Even defendants’ witness Delany 
never saw that the ladder was in the rack, 
The plea requires no further examination. 
There remains one point only and that is 
the question of damages. As in the case 
of Sorabji Harmusji v. Jamshedji (7), 


e (1873) oo Èh "ni B. 105; 8 Q. B. 161; 28 L. 


T. 282; 21 W. 
(7) 21 Ind. [AN tos; 15 Bom. L. R. 959; 3 B 


" 


e 
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there are three items to be considered.. 
. (1) Expenses (2) Pain. and suffering (3) 
Loss of income. : - MED NA 

On the.first head plaintiff claims Rs. 200, 
and though there is nosatisfactory evidence. 
of.the exact amount the sum might be' 
accepted as reasonable. On the second 
head the amount claimed is Rs. 25,000 
which is beyond reason. Plaintiff's witness 
Dr. Sathe says there was a eut on plaintiff's 
forehead 14 inch (long) 4 inch (deep) one-. 
eighth inch (wide) and for a day and a half 
there were signs of concussion. I fear that 
plaintiff's own account of: his sufferings is. 
grossly exaggerated. In the case I have- 
cited Rs. 10,000 was allowed and the most 

cursory perusal of the report shows how - 
very desperate were the plaintiff's injuries 
in that case. Rs. 1,000 wonld be a very 
liberal allowance under this head. As. to- 
the third head, loss of income, the total 
claimed is Rs. 29.800 in two items. Judg- 
ing from Dr. Sathe's evidence it might. he 
fair to allow three months’ income. There. 
is nosatisfactory proof of any permanent 
injury. lt appears that there was a con- 
. siderable falling off in the number. of 
students in the institution which may be 
ascribed to plaintiff's illness. No accurate 
estimate is possible, As to the amount of 
plaintiffs income his evidénce is not borne 
out by the accounts which he has produced. 
' Andhis prospective estimate of what he 
: might have made at Indore is pure guess 
work. 

Plaintiffs net income for the first eleven. 
months of 1920 is shown in the. statement 
prepared by ‘defendants’ witness. It, has 
not been criticized in amy way: In round 
figures the total is Rs. 15,000, or say 
Rs. 16,500 for the year. There is no doubt 
something to be added from the saleof. 
.books. In view of the marked rise in. 
plaintiff's earnings it would not be unreason- 
able to estimate that he would have made. 
a profit of Rs. 20,000 in 1921. On that 
basis plaintiffs loss of income for three 
months may be estimated at Rs. 5,000. The. 
total damages, were defendants held to 
be liable, I should estimate at Rs. 6,200. 


` Suit dismissed with costs, including costs’ - 


reserved if any. 
gr 


Suit dismissed. -. . 
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MADRAS HIGH COURT. 
SECOND Civit, APPBAL Nos. 1352 To 
T. 1357 or 1921. 

August 27, 1934. 
Present:—Mr. Justice Devadoss and 
` Mr. Justice Jackson. 
Tus SECRETARY or STATE ror 
INDIA In COUNCIL REPRESENTED 


` By TAR COLLECTOR or CHINGLEPUT 


© '—DEFENDANT—ÅPPELLANT 


VETSUS 3 i 
V. K. RAMANUJACHARIAR AND OTHERS 


—PLAINTIFFS—RESPONDENTS. 

Madras Revenue Recovery Act (II of 1864), s. 53 — 
Rvenue Settlement—Assessment, validity of—Clas ^if 
cation as dry or wet~-Enhanced rate, legality "f— 
Suit for declaration, maintaincbiluy of. 

Ones a Land. Revenue Settlement has been duly 
notified by” Government, the Collector acting under 
the orders of the Board of Revenue cannot vary 
the rates of assessment, since the annual payment 
is incapable of increase during the period for which 
the Settlement is made. [p. 420,col. 2; p. 421, col. 1.] 

` Kandukuri Balasurya Prasadha Row v. The Secre- 
tary of State for India, 41 Ind. Cas 98; 40 M. 886; 

3 M. L. J. 144; 22 M. L. T. 76; 15 A. L. J. 697; 21 
O. W. N. 1083; (1917) M. W. N. 536; 19 Bom. L. R. 
751; 6 L. W. 340; 2 P. L. W. 260; 26 C. L. J. 290; 
44 I. A. 166 (P. C.), relied on 

When once certain lands have been assessed as dry 
at a Revenue Settlement, they cannot within the 
period of 39 years during which the Settlement re- 
mains in force be re-assessed as wet. Such assess- 
ment being illegal and ultra vires, the party aggrieved 
is not debarred by the provisions of s. 53 of the 
Madras Revenue Recovery Act, from bringing a suit 
for recovery of the amount so illegally levied and 
for a declaration that such assessment is illegal. [p. 
491, col. 1.] 


Second appeals against the decrees of the 
District Court, Chingleput, in Appeal Suits 
Nos. 396 to 401 of 1919, preferred against 
those of the Court of the District Munsif, 
Poonamallee, in O. S. Nos, 468 to 470 
and 503 to 505 of 1918 respectively. 

* 

"Mr. T.R. Venkatarama Sastriar, (Advocate- 
General) with him Messrs. K. Gopalaratnam, 
P. Narasimhachariar and K. Jagannatha 
Iyer, for the Appellant. 

Mr. A. Krishnaswami Iyer, for the Re- 
spondents. 


JUDGMENT. 
.. B. A. No. 1352 or 1921, 
Jackson, J.—Appeal from the decree 
in A. S. 396 of 1919 on the file of the Dis- 


trict Court of Chingleput in O. S. No. 468 


of 19180n the file of the Court of the 
District Munsif of Poonamallee. 

The plaintiff is raiyat holding certain 
lands which at the last Revenue Settlement 
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in Chingléput District, wWeré assessed as 
dry. Sincé then, the assessment has been 
enhanced under orders óf the Board of 
Revenue and thé plaintiff has brought this 
- suit against the’ Seérétary of State for India 
for & declaration that such enhancement 
is illegal, for the recovery of the amount 


, 80 levied, and fora permanent injunction 


restraining the defendant from levying 
such enhanced rates in future. The Ori- 
ginal Court and First Court of Appeal have 
décreed the suit as prayed for by the plaint- 
iff andthe defendant brings this second 
appeal | - i 
-The lands in question are of the sort 
described as "Achukattu." They are sur- 
róünded by high bunds which in the wet 
season Yetain sufficient water for raising a 
paddy crop. At the Settlement of 1909,‘the 
bulk of these lands was classified. as 
-‘Manavarw’ or ‘rain fed’ and chargéd rather 
more than ordinary dry, and less than 
ordinary wet. But certain numbers lying 
within the catchment area of tanks were 
held to be objectionable as interfering with 
the supply of water, and they were still 
classed as ordinary dry. Had they too been 
transferred to ‘Manavari, Government would 
raétically have conceded the claim of these 
ands to enjoy additional water ‘facilities, 
when that claim was held to be objection- 
able. The Government Order No. 2240, 
Revenue, dated the 14th August 1909 (page 36 
of the printed documents) lays down that 


those which lie so close to the foreshore . 


of à. Government tank as materially ’ to. in- 
térfére with its supply should be entered 
in & special list and left to be dealt with 
‘by the Collector in accordance with the 
existing district practice as embodied in 
Govergmént Order No. 573, Revenue, dated 
the 24th June: 1905. In this Government 
Order (page 17 of the printed documents) 
the procedure enjoined is that water-rate 
should be charged if the Achukattu inter- 
cepts water which would otherwise flow 
into a Government irrigation work. 
Accordingly in the Settlement Notification 
- dated Ist June 1910; Ex. A (at page 45 of 
the printed docuiiénts) it is declared that 
Achukatius, which materially interfere with 
the supply of a Govérnment irrigation 
work will be retained as ordinary dry, and 
will be dealt with by the Collector in ac- 
cordance with’ the practice obtaining in 
the District. 

The Collector procéeded to levy water- 
tate upon thése lands and’ several appeals 
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were preferred to the Board of Revenue. 
The Board acting under confidential in- 
structions from Government ruled that 
such water-rate was not leviable under. the 
Irrigation Cess Act, but the lands concern- 


ed were in accordance with the orders of 


Government liable to enhanced assessment. 
An appropriate enhancement would be the 
difference between the wet and dry rates. 
“The water-rates levied will berefunded but 
an enhanced assessment wil be charged 
for the wet "Achukattw' cultivation and 
thisshould be the corresponding wet assess- 
ment minus the dry assessment already 
levied.” Exhibit I (page 49 of the printed 
documents). In conformity with this reso- 
lution the Collector enhanced the rates on 
the plaintiff's lands.as set forth in para. 7 
of the plaint. 

The point for determination is whether 
such enhancement is légal. 

The defendant contends that the provi- 
sion in the Notification Ex. A “will be dealt 
with by the Collector in accordance with 
the practice obtaining in the district” 
allows. a large discretion. The practice, no 
doubt, was to charge water rate’ ifa paddy 
crop was raised, but since such charges are 
not rightly leviable under the Irrigation 
Cess Act, an enhanced assessment practi- 
cally aniounts to the same thing, and can 
be described as “in accordance with the 
practice obtaining in the district”, The 
short answer is that such practice never 
did obtain nor could obtain. Once a Settle- 
ment has been duly notified by Govern- 


-ment, the Collector acting under the order 


of the Beard of Revenue cannot vary thé 
rates of assessment. The defendant relies 
upon para. 36 of the Notification Ex. A. 

The thirty years limit does not apply to 
lands thé irrigation of which may be im- 
proved by Government subsequent to the - 
Settlement nor to lands which may be con- 
verted from dry to wet" or “Manavart.” 
Conversion here of course refers to phy- 
sical conversion. It does not mean that 
Government reserve to themselves the right 
at any time to convert the'classification of 
a land. as dry to one of wet. If that were 
sò, there would have been no Settlement. 

It is claimed, however, apart from the- 
Notification that Government are at liberty 
to revise any assessment within the settle- 
ment period of 30 years (4th ground of 
appeal etc). Butinthe light of the Privy 
Council ruling in Kandukuri Balasurya 
Prasadha Row v. The Secretary of State for 
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India (1), thisclaim was not seriously press- 
ed in argument, The Judicial Committee 


rules.that “the annual payment is-incapable 


of increase during the period for which the | 


Settlement is made:" page 897.* `. 
It is useless to say that for all practical 


purposes ‘the enhanced assessment’ is the. 


same as the water-rate ór to urge that ‘if 
the Settlement is allowed to stand unrevised, 
unobjectionable “Achukattus” classed as 
"Manavari" will actually pay a heavier 
assessment than objectionable Achukattus 
which are classed as dry.. An executive 
„act may be based on logic and common 
sense and yet.be nonétheless illegal. The 
finding of the lower Courts must be upheld 
that when once these lands have been 
assessed as dry at the Revenue Settlement, 
they cannot within the period of 30 years 
during which the Settlement remains in 
force be re-assessed as wet. 
ment being illegal, and ultra vires the 
' plaintiff is not debarred from bringing 
this. suit by the provisions of s. 58 ofthe 
Revenue Recovery Act. irn 

The appellant further complains that.no 
decree should have been issued in regard 
to the collections for Fasli 1326 for which 
no notice was given and no injunction 
‘should have.been granted. In cases of 
this sort, Government doés not resort 
to technicalities and may be trusted to 
see that justice is done in regard both to 
Fasli 1326 and to subsequent faslies. There 
is no necessity, therefore, to modify ‘the 
decree of the lower Appellate Court -as 
regards Fasli 1326, nor any need to grant 
an injunction. The decree; therefore, will 
contain no injunction and is otherwise 
confirmed. The appeal in the main fails. 
Appellant will pay costs of thé respondent 
in this appeal. 

The other Second Appeals Nos. 1353 to 
1357 of 1921 follow with costs to respond- 
ents, 
` Devadoss, J.—I agree. 


y.N. V, ~ Appeals dismissed. . 
(1) 41 Ind. Cas. 98; 40 M. 886; 33 M. I. J. 144; 22 
M. L.T. 76; 15 A. L.J 697; 21 O. W. N. 1088; 
i ; 6. L. W. 
290; 441. A. 166 
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LAHORE HIGH COURT. 
First Crvin APPEAL No. 1804 or 1921, 
July 21, 1924. 

Present;—Mr. Justice Campbell 
. &nd Mr. Justice Zafar Ali. 

MUHAMMAD ABDUL LATIF 
AHMAD KHAN-—DEFENDANT—- 
` APPELLANT 
: 4 versus 
-LADHA RAM AND ANOTHER—PLAINTIFFS 
- l — RESPONDENTS. 

Contract Act (LX of- 1872), s. 78—Contract for lease 
of immoveable property—Lessor, failure of, to give 
possession—Damages for breach of contract, 

Where a lessor of immoveable ‘property breaks 
the contract of lease through inability to give pos- 
session, he is legally bound to pay damages to the 
lessee which must be assessed in the usual way 
unless it can be shown that the parties to the con- 
tract expressly or impliedly contracted that this 
should not render the lessor liable to damages. 


First appéal from the decree of the Senior 
Subordinate Judge, Lyallpur, dated the 


.21st April 1921. 


Mr. Niaz Mohammad (with him Mr. Umar 


him Mr. N orman 
Edmund for Mr. Qertel), for the Respondents, 


JUDGMENT.—The admitted facts 
of this case are that on the 9th of August 
1919 the defendant Abdul Latif by a writ- 
ten deed agreed to lease to the plaintiffs 
four squares of land, which he stated had 
beeń taken by him on lease from his bro- 
ther Niaz Rasul Khan, and 33 kanals 7 
marlas'of other land. The lease was for 
three years, and the rent was Rs. 2,200 per 
annum for the squares and Rs, 100 for the 
other land, We are not concerned with the 
other land, but Abdul Latif failed-to give 
possession of the four squares, and con- 
sequently the plaintiffs lodged the present 
suit for damages for breach of contract. 
They alleged that the two brothers Abdul 
Latif and Niaz Rasul Khan acted in collu- 
sion to cheat them and they joined them 
both as defendants and claimed Rs. 5,400 as 

es, 
ics admitted that ihe four squares in 
question were separately leased by Niaz 
Rasul Khan for three years at Rs. 3,500 
toone Phiraya Ram on the 29th of January 


Bid Latif pleaded that there was no 
collusion between him and his brother, that 
the latter had withdrawn from his’ agree- 
ment to lease the squares to him (Abdul 
Latif, and that for that reason he was un- 


4m 


able to give possession to the -plaintiffs. 
He said that he .never did anything to 
resile from hisundertakings in the written 
agreementand that he was not liable for 
damages. i ES 
Niaz Rasul Khan denied that he had ever 
leased the squares to his brother and ad- 
mitted that he had leased them to Phiraya 
Ram. In order to prove the alleged lease 
to him by Niaz Rasul Khan, Abdul Latif 
produced a letter, dated: the 28th June 
1919. It- was held by the Trial Court that 
this -letter, which purported to be a lease 
for three years, was inadmissible in evi- 
dence for want of registration and that the 
_alleged lease could not be proved other- 
wise. This decision is not contested before 
us, and it disposes of the main issues in 
the case. For the rest the -lower Court 
held that whether or not Abdul Latif acted 
in collusion with his brother and whether 
or not his plea was correct that he him- 


self offered no obstruction to the plaintiffs’ 


taking possession he had clearly committed 
a breach of contract and was liable to pay 
damages for his failure to fulfil his abso- 
“Jute obligation to deliver possession to his 
lessee. Damages were assessed on the 
amount by .which the same squares were 
leased to Phiraya Ram, and the Court held 
that the present value of the difference 
between Phiraya Ram's rent and that which 
the plaintiffs were to pay to Abdul Latif 
was a fair measure and gave the plaintiffs a 
decree for Rs. 3,310. 1 
. Against this decision Abdul Latif has 
appealed. In his memorandum of appeal 
he.entered his brother Niaz Rasul Khan 
as coappellant, but it is admitted that 
this was a mistake. We have struck out 
Niaz Rasul Khan's name as appellant and 
since there has been no attempt at any 
stage to make him a respondent he is not a 
party to the appeal. 

The argument of the learned Counsel for 
the appellant is based mainly on certain 
passages in English text books on the law 
of damages, derived from the rule laid 
down in F'lureau v. Thornhill (1) which was 
later affirmed by the House of Lords in 
Bain v. Fothergill (2). That rule was to the 
effect that if a person enters into a con- 
tract for the sale.of real estate knowing 
that he has no title to it, norany means of 
acquiring it, the purchaser cannot recover 

(1) 0776) 2 W. BL 1078; 96 E. R. 


635. 
(2) (1874) 7 H. L. 158; 43 L. J, Ex. 243; 31 D. T. 
387; 23 W. R. 261, Ed Lb T. 
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damages, beyond the expenses he has in- 
curred, by an action for the breach of the 
contract; he can only obtain other dam- 
ages by an action for deceit. It is argued . 
that in the present case, since Abdul Latif 
acted in perfect good faith and genuinely 
believed that his brother had leased the 
squares to him, .a fortiori the plaintiffs 
could not recover damages against him 
but could only claim a refund of any money 
advanced on the transaction and interest 
thereon. No such advance having been: 


. made in the present instance, it was sub- 


mitted that the suit should have been dis- 
missed. It has been held, however, that 


.the above rule is peculiar to English Law 


and is an anomaly: due to the complexities 
of English titles and this bas been: made 
quite clear in a Ful! Bench decision of the 
Madras High Court reported as Adikesavan 
Naidu v. Gurunatha Chetti (3), The find- 
ing there was that a manager of a joint 
Hindu family, who has sold immoveable 
property belonging to himself and the 
minor members of the family, is personally 
liable under s. 73 of the Inaian Contract 
Act for damages for failureto perform the 
contract when it is found that it is noi 
binding on the minors. It was held that. 
both parties had acted. in perfectly good. 
faith, but it waslaid down that the law 
of India as set forth in the Indian Contract 
Act as to the right to damages for breach 
of contract to sell immoveable property 
is different from that in England. One of 
the learned Judges pointed out that s. 73 
of the Indian Contract Act was very wide 
in its terms as regards the tight to ccm- 
pensation for breach of any kind of con- 
tract, and thatif A choosesto contract to 
sellto B full ownership rights in a pro- 
perty and breaks that contract through 
inability (not attributable to act of God, 
etc.) to convey the full title, he is legally 
bound to make compensation to B under s. 73, 
In Ranchhod Bhawanv, Manmohandas Ramji 
(4), Mr. Justice Macleod held that the rule 
in Flureau v. Thornhill (1) is not law in 
this country, and he pointed out that when : 
the Contract Act was passed Pain v, 
Fothergill (2) had not been decided, and 
that the rule in Flureau v. Thornhill (1) 
which was subsequently restered hv Fain 
v. Fothergill (2) bad already teen limited 
by subsequent decisions, and he observed 
(3) 39 Ind. Cas. 358; 10 M. 338; 32.M. L. J. 180; 


(1917) M. W.N. 171: 5 L. W. 423; 22 M. L, T. 300. (F. B.). 
- (4) 32 B. 165; 9 Bom. L, R, 1087. * 
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that Since s. 73 imposes ño exception on 
the ordinary law as to damages, whatever 
the subject-matter of the contract, in cases 
of breach of contract for sale of immoveable 


property through inability òn the - vendor's ` 


part to make a good title the damages must 


be assessed in the usual way, urless it can ` 


‘be shown that the parties to tte contract 
expressly or impliedly eontraet.d that this 


should not render the vendo liable to: 


. damages. MEA ES 

These pronouncements,. in ou1 judgment, 
' are sound and apply to the present case. 
It is true that there is no 
damages in the event of breach iin the re- 
cord of the contract with whith we are 
dealing, but- this does not mean thats. 73 
of the Indian Contract Act il not to be 
applied, and we consider thaj|the lower 
Court was perfectly right in ap) lying it. 

So far as the actual sum decr 'ed is con- 
cerned, the learned Counsel foi|the appel- 
lant has attempted to reduce it,jby relying 
upon the statement of a certiüin witness 
named Ohhajju Ram. We ari| not, how- 
ever, impressed with Chhajju liam, and'in 
any ease if the whole of his sjatement be 
read the difference in the loss to; be assumed 
as suffered by the plaintiffs wé uld merely 
amount to Rs. 45 per annum in comparison 
with the sum assessed, It is no | quite clear 


exactly how the figure of Rs. 3,316 has been . 


arrived at by the lower Cour and there 
appears to be a slight misca culation to 
the detriment of the plaintiffs i but since 
there is no evidence on. the priited record 
of the terms of Phiraya Rams lease we 
are not disposed to increase ‘he amount 


of the decree on the plaintiffs’ eross-objeo-. 


tions. . ‘| 

These cross-objections assert that the 
lower Court should have decre:|d the whole 
amount sued -for, viz., Rs, 5,410, a claim 
which is not seriously pressed. | Itis, how- 
ever, contended that the lower (tourt should 
not have discounted the differt nce between 
the two annual rents for thre| years and 
decreed damages only at the p tesent value. 
In our opinion the sum alloweilisfair and 
reasonable and we decline to inc rease it. | 

The appeal is dismissed wilh costs and 
the cross-objections are also dis missed. 

K. S. D. Appeal and cross-o.|jections 

dismissed.: 
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:OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin Revision No. 77 or 1924, 
September 10, 1924. 
i Present :—Mr, Dalal, J. C. 
ZULFIQAR AHMAD-—DEFENDANT— 
E APPLICANT 





- | versus : 
ROBERT ELLIET-—PrariNTIFF—OPPOSITE 


PARTY, 

Provincial Small Cause Courts Act (IX of 1887), 
si 25— Finding of fact—Revision—EH igh Court, power 
of-—Negotiable Instruments Act (XXVI of 1881),s. 87 
— Pro-note, alteration in, after execution, effect of— 
Liability, whether discharged ——Swit on pro-note—Ad- 
mission of defendant, effect of. 

Where a finding of fact is recorded by a Small 
Cause Court with hesitation, the High Court is en- 
titled to satisfy itself, under s. 25 of the Provincial 
Small Cause Courts Act, whether the decree passed 
by the Small Cause Court is according to law. 

Under s. 87 of the Negotiable Instruments Act where 
an alteration is made in 4 pro-note after its execu- 
tion without the knowledge or the consent of the 
maker the pro-note becomes void, but the alteration 
has not the effect of discharging the liability of the 
maker. [p. 423, eol. 2; p. 424, col. 1.] 

Where in a suit oa a pro-note which has been 
altered subsequently to its execution without the 
knowledge or consent of the defendant, the defendant 
admits the claim but alleges that the debt is M payable 
inacertain manner the suil may be decreed in ac- 
cordance with the admission, without any refcrence to 
the pro-note. [p. 4214, col. 1.] 

- Gurehandra Das v. Prasanno Kumar Chand, 33 C. 
812; 30. L. J. 363; 10 C. W. N. 783, distinguished. 

Revision against the deeree of the Ad- 
ditional: Judge, Small Cause . Court, Luck- 
now, dated the 11th April 1924. | 

Mr. Ali Mohammad, for the Applicant. 


. Mr. B. N. Shargha, for the Opposite Party. 
JUDGMENT.—It was. first objected 


‘on behalf of the plaintiff-respondent that 


no such application as the presert lay 
under s. 25 of the Provincial Small Cause 
Courts Act as there were cleaw findings 
of fact by the Subordinate Court. This 
Court has to satisfy itself whether the 


decree of the lower Court is according to 


law. The finding of fact has been recorded 
with hesitation, There is a change made 
in’ the pro-note in suit at the place where 


. the rate of interest is inserted. Something 


was written firs and then erased and 4 
entered there. The defence was that the 
word 20 was originally entered and the 
plaintiff had made the alteration. The 
defendant admitted having received Rs. 200 
and his plea was that the money was re- 
payable in two years at the rate of Rs. 20 
per month. The pro-note was executed on 
3rd December 1923 and the suit was institut- 
ed on 15th February 1924, so if the defence 


4M . E. 
Was accepted only Rs; 40 would be due ab 


.ihe time of ihe institution of the suit.. 


“In one place thelearnéd Judge states that 
‘the alteration. was not made subsequent to 


the execution of the document but at another - 


place he does not insist upon this finding 


and gives reasons why the suit should be - 
. dereed even if the alteration were -made | 


subsequent to execution. There is thus 
` no clear finding of fact and this Court is 
entitled to interfere ifit thinks that the 
' full amount cannot be decreed in the case 
of-alteration being made subsequent to 
~ execution.. I think that this Court is 
entitled to interfere” = ` MU CE 
. What the case of the defendant-applicant. 
is, is already explained. ^ He goes further 


and says that because of the change he is: 


exempted from all liability. Such does not 
appear to ‘be the law. Under -s. 87 of the 
Negotiable Instruments Act No. XXVI of 
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In these: circumstances I accept the , 
defence. 
the time of the institution of the suit and 
the claim. for the balance was premature. . 
Receipt of Rs. 15 is admitted in para. 2. 
of the plaint. The suit, ‘therefore ought to 
have been decreed for Rs. 25 only. ` 

In the result I reduce thé amount of the. ; 
decree to Rs. 25 and allow no costs to the 


. plaintiff. The defendant shall receive no : 


costs of the lower Court but shall receive _ . 
costs on the amount of success here,” The 
defendant has admitted his liability to pay | 


_-at the rate of Rs. 20 per month -and that 


liability will continue. 


Z. K. Order accordingly. 


. 1881 the instrument is rendered void but’ i 


in the first para. nothing is said as. to the ` 
alteration amounting to a' discharge of. 


 Hability. In the case of alteration being 
made by an indorsee the indorsor is dis- 
charged from liability. This provision 
clearly: indicates that there- will be no 
such discharge in any other case. The claim 
-is admitted by the defendant and he 


15 


‘admission, without any reference to the 
pronote, heis liable to re-pày the debt in 
. the manner stated by him. The case quoted 
by the learned Counsel: Gurchandra Das v. 
` Prasanno Kumar Chand (1) does not support 
. the proposition of law advanced by him. In 
“that case the plaintiff wanted to use the 
'pro-note as an acknowledgment of a debt 
. to save tke. suit from limitation. Obvious- 
ly a void document cannot be accepted as 
-an acknowledgment. Here there is no 
: necessity. for the plaintiff to make use of the 
. pro-note in any manner, having regard to the 

defence. It is obvious that the. alteration 
was made and this is admitted on behalf 
- of the. plaintiff also. i 
:io believe that it was made ‘prior to execu- 


tion. There was no such allegation made . 3 Scots. R. R. 374; 3 E. R. 1318 and French Government 


"by the plaintiff. ` No mention of the altera- 


71ion, was made in the plaint itself. It^ 


. was concealed. until detected in Court. I 
= hold, therefore, that the alteration was made 
o Ak ngg and that the instrument ig 
-void. - Ec NE 


; (033 0. 812.3 O, D, J. 365; 10 O, W, N, 76, 


I 
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‘alleges that the debt is re-payable at Rs. 90 ` 
“per mensem. On that contract and on his. 


- Dec. (x. s.) 604 and Amir 


There is no reason 
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BOMBAY HIGH COURT. 
ORIGINAL OTVIL JURISDICTION Suir No. 
, 5240 or 1922, - 
s March 1, 1923. 
Present:—Mr, Justice Fawcett 
ESSUBHAI THANAWALLA 
—PLAINTIFF TE 
. versus 
ABDUL HUSEIN TYEBALLY— 
P ^ ° DEFENDANT. 
Arbitration—Proceedings, nature of-——Failure to hear ` 
parties—Misconduct. - "nv 
The enquiry before an arbitrator is assimilated 


'as near as may be to the proceedings on a trial in 


the Courts. In the ordinary course, at the appointed 
time and place the parties appear with their witnesses 
to support their respective cases. [p.425, col. 1.] g 
‘Ganga Sahai v. Lekhraj Singh, 9 A. 253; 5 Ind, 
Begam v. Badr-ud-din 
Husain, 23 Ind. Cas. 625; 36 A. 336 at p. 343 ; 18 O. 
W. N. 755; 1 O. L, J. 249; 12 A: L, J. 537; 17 O. O. 
120; 16 Bom. L. R. 413; (1914) M. W. N. 472; 16 M. L. 
T. 35; 27 M. L. J. 181; 19 CO. L. J. 494 (P. C.), followed. 
If the parties are not given notice of any meeting, * 
in the ordinary case that would clearly amount to 
misconduct on the part of the arbitrators. [ibid.] 
There must be clear justification appearing, before’ 
the Court can allow a contention-that the arbitrator 
had power to decide without hearing the. parties. [p. 
425, col. 2.] í 
Johnston v. Cheape, (1817) 5 Dow. 247; 16 R. R. 114; 


v. Owners of SS. Tsurushima Maru, (1921) 37 T. L. R. 
961, discussed and distinguished. i 
FACTS.—The matters in dispute 
between the parties were referred to the ar- 
bitration of two Engineers who appointed an 
umpire. The plaintiffs Legal Adviser sug- 
gested to one of the arbitrators that before 


| giving the award, they should call both the 


As pointed.out Rs. 40 was due at -~ 


[B5 1. 0. 195] © 


parties and allow them” to state their res- 
pective. cases, The arbitrators, however, 
: gaye their award withouthearing:-the parties. 
Thereupon the plaintiffapplied to have the 


award - set ‘aside on the ground of mis- 


conduct. oos 
Mr. Setalvad, for the Plaintiff, 
Mr. Munshi, for the Defendant. 
. JUDGMENT.—{After stating the facts 
of the case his Lordship proceeded:—] The 
plaintiff alleges that he was anxious.to be 


heard by the arbitrators and to lay before. 


them his evidence: on the question of 
damages to be awarded to him: . 2o 
. The ordinary rule is that the enquiry 
before the arbitrator is assimilated as near 
as may be to the proceedings on a trial in 
the Courts. In the ordinary course, at the 
appointed tinie and place the parties appear 
with their witnesses to support their res- 
“ pective cases, as stated in Russell on Arbi- 
tration, 10th Edition, page 379. This rule has 
been applied in India, I need only ‘refer 
to the leading case of Ganga Sahai v. 
Lekhraj Singh (1) and the Privy Council 
case of Amir Begam v, Badr-ud-din Husain 
. (2), where it is said :— ` 


“Tf irregularities in procedure can be’ 


proved which would amount to no proper 
hearing of the matters in dispute there 
would be misconduct sufficient to vitiate 
the award without any imputation on the 
honesty or impartiality of the arbitrator.” 


Therefore, if the parties are not given 
notice of any meeting, in the ordinary case 


that would clearly ‘amount. to misconduct. 


on the part or the arbitrators. The only 


- question here is whether the case is an. 


exceptional one to which this ordinary rule 
does not apply. Mr. Munshi for the de- 
fendant relies upon the case of Johnston v. 
Cheape (3). The submission in that case 
recited that the arbitrator had been ap- 
pointed on account of his skill and know- 
ledge of the subject, and it was held -that 
“the arbitrator was justified in refusing to 
receive certain evidence offered by one: of 
the.parties, if taking all the matters alleged 


to be facts into consideration, with his own - 


localknowledge to guide him and all the 
circumstances in his view, he felt that such 


(1)9 A. 253; 5 Ind. Dec. (x. s.) 604.. 

(2) 23 Ind. Cas. 625; 36 A. 336 at p. 343; 18 C. W. 
N. 755; 1 0. L. 5.249; 12 A. L. J. 537; 17 O. C. 120; 
16 Bom. L. R. 413; (1914) M. W. N. 472; 16 M. L. 
T. 35; 27 M. L. J. 181; 19 O, L. J. 494 (P. 0. 

(3) (1817) 5 Dow. 247; 16 R. R, 114; 

814; 8 H.B. 1318; --- - . 
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faets would have no effect upon his deter- 
‘mination, ` 
That case scarcely, applies here. For, 
first of all, there is no recital either in the 
consent ternis.or in the order of reference, 
“which was approved by the parties, that the 


~. -arbitrators were appointed on account of 


` their skill and- knowledge of the subject. 
Secondly, this is not a case where the 
_ arbitrators merely refused to hear evidence, 
: but a -case where they refused to hear the 
parties at all, Therefore, this and similar 
rulings about arbitrators not examining 
witnesses do not, in-my opinion, suffice to 
justify the departure from the general rule 
I have referred to. Then there is the fur- 
ther point that-the order approved by 
the parties -clearly contemplates the arbi- 
trators examining witnesses, so that it can- 


- not be said that the terms of the order show 


that the parties had agreed that the arbi- 
tratois should decide the matter without 
hearing thé parties. No doubt there is the 
‘qualification “if théy think fit,” but I am 
inclined to agree with Mr. Setalvad's con- 
tention that this relates merely to the ques- 
tion of examining the witnesses upon oath 
etc. As bearing an this matter, I may refer 
to French .Govermment v. Owners of SS 
Tsurushima Maru (4). In that case it was 
proved to be the present practice’ in com- 
mercial Arbitrations for the arbitrators to 


„act as Advocates unless the parties gave 


notice oftheir desire to attend in person 
or by Solicitors or by’ Counsel; and as the 
arbitration clause there provided that the 
arbitrators should be "commercial men", it 
was held no evidence of misconduct that 
theumpire, without hearing the parties, 


^ had made his award on the case as present- 


ed by the arbitrators. But that is a Wery 
different case to this one, and it goes to 
show that there must be clear justification 
appearing, before the Court can allow a con- 
tention that the àrbitrator had power to 
decide without hearing the parties.. 
-Therefore, though I am reluctant to in- 
terfere with an award of this kind, I think 
-that the omission did clearly amount to 
* misconduet," rendering the award liable 
to be set aside, under para. 15 of Sch.1I 
of the C. P. C. 
Asthe parties do not agree to the matter 
"being remitted to the arbitrators for re-con- 
sideration, the award is set aside with costs. 
Kk. 8: D. Order accordingly. 


~ Q) Q92) 37 T. L. R. 391. 
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OUDH JUDICIAL COMMIS- - 
; SIONER'S COURT. 
SECOND Orvit APPEAL No. 181 or 1923. 
October 14, 1924. 
Present :—Mr. Wazir Hasan, A. J. C. 
MOHAN LAL--PLAINTIFF— 
, APPELLANT 

. versus " 

Musammat DHAN KUAR AND OTHERS— 
DEFENDANTS- -RESPONDENTS. 

Hindu Law—Mortgage by widow—Onerous condi- 
_tions—Declaration, suit for, by reversioner—Necessity 
for loan—Conditions not justified—Relief. 

Where in a suit by the reversioner of a deceased 
Hindu for a declaration that a deed of mortgage exe- 
cuted by the widow of the deceased is invalid and 
void as against the plaintiff, the Court finds that 
there was-necessity for the loan but that there was 
no necessity for the onerous conditions laid down in 
the dead, the plaintiff is entitled to a declaration 
that the conditions shall not be binding upon him. 

Radha Kishun' v. Jag Sahu, 80 Ind: Clas. 781; 51 
L A. 278; (1924) A. 1 R. (P. C.) 134 5 P. L. T. 434; 
96 Bom. L. R. 732; 20 L. W. 285; 47 M. L. J. 329; 2 
“PL. R. 259; 35 M. L. T. 177; 11 O. L. J. 652; 22 
A. L. J. 959; L, R. 5. A. (P. C) 129; 29 O. W. N. 
293; 10 O. & A. L. R. 1384 (P. C.), followed. 


Appeal againsta decree of the Subordi- 
nate Judge, Kheri, dated the 19th February 
1923, preferred against that of the Munsif, 
Kheri, dated the 3rd October 1922. 


Mr. A. P. Sen, for the Appellant. 
Mr. Mohan Lal Tiwari, for Respondents 


Nos. 2 and 3. 


JUDGMENT.—This is the plaintiff's 
appeal and it arises out of a suit for a decla- 
ration that the deed of mortgage dated the 
- 17th June 1921 executed by Musammat 
Dhan Kuar defendant No.l in favour of 
Lalta Prasad defendant No. 3 fora sum of 
Rs. 1,000 is invalid and void as against the 
plaintiff. The mortgage in question relates to 
a two biswas 18 biswansis zemindari share 
of mahal Ram Sabai in Mauza Aliapur, 
Pargina Aurangabad, District Kheri. This 
share is a part of the larger share of 4 biswas 
18 biswansis which belonged to one Kedar 
Nath; who diedabout three years before the 
institution of the present suit. The defend- 
* ant- No. 1, Musammat Dhan Kuar, is Kedar 
Nath’s widow. She executed the mortgage 
in dispute. The plaintiff is the nearest 
reversioner entitled to succeed to the estate 


of Kedar Nath on the death of his widow. . 


The plaintiff challenged the deed of mort- 
gage on various . grounds, The money 
borrowed under the-deed in question was 
borrowed for the purpose of meeting the 
expenses of the marriage of the infant grand- 
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daughter of Kedar Nath. Both Courts are 
agreed that that was a legal nécessity for 
which. the mortgage could validly be made 
and that finding is not challenged in second 
appeal. The argument in this Court, how- 
ever, is that so many and so much of the con- 
ditions of the deed of mortgage as are 
onerous in their nature are not proved by 


: the creditor mortgagee to havé been pro- - 


cured under the pressure of any legal 

necessity on the estate of the deceased 

Kedar. Nath. The judgment of the Court 

of first instance deals with this argument 

but refuses to give effect to it for the reason 

that the present suit was not a suit for ` 
' redemption. 

The conditions of the deed of mortgage 
against which the attack has been made are 
as follows :— . ‘ 

(1; Term of the mortgage twenty years. 
certain. 

(2) Possession over the mortgaged pro- 
perty in lieu of Rs. 400 only. ' : 

(3) The balance of Rs. 600 to carry in- 
terest at 12 per cent. per annum compound- 
able six-monthly at the same rate. 

(4) If no redemption on the expiry of 
twenty years a further security as against 
redemption for another ten years. 

(5) Foreclosure on the expiration of the ' 
last mentioned period of ten years. _ 

The Court of first instance is of opinion 
that these ternis are onerous. I accept that 
opinion. 'The ereditor has entirely failed 
to show any legal necessity for such terms.: 
The same Court further points out that the 
income of the mortgaged property is about 

. Rs. 180 a year while the interest at the rate 
of 12 per cent. per annum on the sum bor- 
.rowed amounts to Rs. 120 only. Bearing 
this fact in mind it ig perfectly clear to me 
that the conditions of the deed of mortgage 
are wholly oppressive. The view taken by 
the Court of first instance that no relief 
can be granted to the plaintilf in this suic 
is in my judgment erroneous, 

The plaintiff clearly asked fora declara- 
tion as to the invalidity of the mortgage as 
a whole. Surely if the whole cannot be 
declared to be invalid there is no reason 
why that part of it, which is invalid cannot 
be so declared. Indeed the relief if now 
refused will never,be open again to the 
plaintiff j . 

The argument on behalf of the respond- 
ents is thitthere was no specific issue as 
to the legal necessity in respect of the 

: various terms of the. mortgage transaction, 


i 
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But the wider issue which the ‘pleadings 
raised as to the legal necessity or otherwise 
of the mortgage as a whole embraces the 


point now being considered. This was, 


pointed out repeatedly by their Lordships 
of the Privy Council in aseries of decisions, 
the last of which is Radha Kishun v. Jag 
Sahu (1). But apart from this the judg- 


ment of the Court of.first instance clearly ~ 


shows that the parties were well aware of. 
the legal situation/and the point is indeed 
diseussed at some length by the learned 
Munsif. I am, therefore, of opinion that the 
plaintiffs suit should not have been. dis- 
‘missed in its entirety. ` : : 
The appeal is accordingly allowed, the 
decreesof the lower Courts are set aside and 
the plaintiff is granted a declaration - to the 


“effect that the terms of the deed of mortgage 
mentioned in the earlier part of this judg- . 


ment are not binding on the plaintiff. The 
result of this declaration of course is that’ 


the mortgage stands as a usufructuary ` 


mortgage in lieu of the entire amount of 
Rs. 1,000 redeemable according to law. 

In view of the fact that the point which. 
has now succeeded was nót prominently put 
before the lower Appellate Court I think in 


_ the interest of justice that the parties shall 


bear their own costs in this Court and in 
the Court below but that the plaintiff shall 
receive his two-thirds costs of the Court of 
first instance from the defendants. 

Z. K. Appeal allowed. 

(1) 80 Ind. ‘Cas. 791; 51 L A. 278; (1924) A. I. R. 
fP. C.) 184; 5 P. L. T. 434; 26 Bom. L. R. 732; 20 L. 
W. 285; 47- M. L. J. 329; 2 P. L. R. 259; 35 M. L.T, 
177; 11 O. L. J. 652: 22 A. L. J. 959; L. R. 5A. 
(P. 0.) 129; 29 C. W. N. 293; 10 O. & A. L. R. 1438 


- (P. C). 


BOMBAY HIGH COURT. 
First Civiu Appear No. 125 or 1917. 
June 30, 1921. >° - 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Shah. 


`- VALLABHDAS NARAYANJI AND ANOTHER 


. — ÜLAIMANTS —A PPELLANTS 
versus 
Tus SPECIAL LAND ACQUISITION . 
OFFICER ror RAILWAYS AND ANOTHER— 
OPPONENT AND COUNTER-ÜLAIMANT— 


ERA RESPONDENTS.. 
Land Acquigtition—Khoti village--Bhati lands— 
Occupiers, whether can acquire title by preseription 


N 


e 


- the line passes, 
* 0c ox 


„arisen, and must always 
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—Compensation—Apportionment between khot and 
occupiers. . 

Certain bhati land ina khoti village was acquired 
under the Land Acquisition Aet. It appeared that 
the villagers had been accustomed to cut grass on 
the waste lands if it was required for feeding their 
animals or for sale, and had enclosed such lands and 
sold them by registered deeds to the knowledge of 
the khot who never interfered with the exercise of 
these rights: : 

Held, (1) that the villagers acquired proprietary 
rights in the lands so enclosed and dealt with and 
were therefore, entitled to compensation;  [p. 429, 
col. 


5 (8) that the compensation money should be divided 


in the proportion of one to the khot and two to the 
oecüpier. [p. 428, col. 1; p. 429, col. 2.] 

Vasudev Bhaskar Pendse v. The Collector of Thana, 
(1879) P. J. 274 and Harischandra v. Sorabji, (1597) 
P. J. 9, distinguished. : 

The acquisition of rights by prescription is opcn in 
law to villagers in. khoti villages against the khot, what- 
ever his rights under the lease from Government may 
be. [p. 424, col. 2.] . 

First appeal against the decision of the 
Assistant Judge, Thana, in Reference No. 5 
cf 1915. 

Messrs. K. W. Desai and J. G. Rele, for 
the Appellants. 

Mr. W. B. Pradhan, for the Respondent. 

Mr. Bahadurji, Acting Advocate-General 
(with him Mr, S. S. Patkar), for the Crown, 


JUDGMENT. 

Macleod, C.d.—This is an appeal 
from the decision of the Assistant Judge 
of Thana in Reference No.5 of 1915. In 
1910 a strip of land on the east side of the 
G.I. P. Railway between Kurla and Thana 
was notified for acquisition in order that 
the line might be widened.. This Refer- 
ence refers to a portion of that strip 
situated in the Vikhroli village, and the 
lands in other companion References are 
all similar lands either in this village or 
in the village of Kanjur through which 


DELE * * 
With regard to the  apportionment of 

the compensation in those cases in which 

the claimants had proved that they were 


‘in occupation of bhati lands, in the pro- 


portion of one to the khot and two to the 


. occupant, the khot claims to be entitled 
.to the whole of the compensation, whether 


he was in occupation of the lands or not. 
This is a question which seems to have 
necessarily be 
arising, in Salsette, in cases of compul- 
sory acquisitions, because there have been 
a number of instances in Salsette where 
what may be called khoti grants have 
"been made in old times by Government to 


kan 428 A 


“various. individuals ` in order to encourage | 


better cultivation in the villages granted, 
‘and it has come, to be understood that with 
“regard to bhati 
money should be-awarded in the proportion 


~. of one to the khot and two to the occu- 
It has been thought on principles’ 


- pants, 
“of equity that. the. compensation money 
* ghould'be apportioned in this way, although 
the occupants may have proved that they 
. had the right to occupy the grass lands 


and retain the whole of the produce with- 


out paying .any assessment to the khot. 
. That being the case, I see no reason why 
- any alteration should be~- made in the 


apportionment of compensation in those. 
References in which it has been. proved, 


that the lands in Reference were bhati 
-lands in the occupation of particular in- 


dividuals who claimed the rights of occu- 


panoy. : 
“An enormous amount of learning Seems 


to-have been devoted to this case on the. 


part. of the legal advisers on both: sides, 
: as Isee that this question how. the com- 
“pensation should be apportioned was’ argu- 
ed for twenty days before the Assistant 
Judge, and I do not know which to admire 
most, the patienee of the Judge or the 
ingenuity of the learned Counsel.. But it 
seems to me. that à great deal ofthe time 
taken-up might have- been saved if the 
parties had really. considered‘ what was 
-the real issue. Most of the arguments on 
the issues which were raised by the Assist- 
ant Judge.appear to me to have been 
` purely academical.. There was no necessity 
to construe Bombay Regulation I of 1808, 
nor was there any necessity to consider 
clause by clause-the lease to the khot of 
the villages of Vikhroli and Kanjur. What- 
ever rights the hots ‘acquired under the 
lease between themselves and Government 
in 1837 to the waste lands'in these vil- 
'lages, even assuming for the purposes of 
this ease that they became absolute pro- 


‘prietors of the soil, that would not prevent. 


other persons acquiring rights against the 

khot either permanent or otherwise under 

the general law. 
I may take 

. pointing out how a great deal of confusion 

has arisen in these cases and other similar 


cases which have come before the Courts: 


by: the use of the word “warkas.” Evi- 


dently the word,“ warkas ` 


which 


a rice lands from the villagers pro-. 
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lands the compensation , 


' plaintiff, therefore, 


the opportunity here of. 


was originally - 
applied to that land in the neighbourhood . l 


-cured ‘from times immemorial rough grags 
and. branches for the purposes of ‘rab 
burning on the rice fields, and it is ad- 


mitted. that although the villagers orsuti-.^ 


darsin occupation ofa particular area of 
rice land have a right to collect rab mate- 
rials from the adjacent waste lands, they 


i have no proprietary interest on account of ` 


that in the soil, so that in-the case of 


. those lands it might well be, if they were `- 
‘compulsorily acquired, the villagers or. 


sutidars would have no right to any part 
of the compensation.. The case of Vasudev 


Bhaskar Pendse v. The Collector’ of Thana : 
.(1) has been referred to as showing that : 


the villagers have no rights whatever in 
any waste lands, for, whatever purpose they 
are used. But what' was decided in that 


case appears at page 286 :—" The general. À 


conclusions at which we have arrived are 


[85 i C. 1925] | ^ 


these, viz. that the holders of rice fields. - 


in the Konkan, whatever may be their, 


tenure of such. fields, are not ‘proprietors 
of the soil in the ‘warkas’ lands held by 
them : and that they are not entitled either 


. by custom, or prescription, or, (so far as 


appears in the present case), by. any grant 
or recognition on the -part of the Govern- 
ment to’ cut down teak or other specially 


reserved trees growing -on ‘warkas’ lands : 
The. 


the occupants. 
cannot have a decree 
declaring him entitled to cut down .such 
trees.” So that the distinction between 
warkas Jand, which could be -considered 
a8 appertaining to the cultivation of rice 
fields, and waste lands producing grass, 
which are better styled bhati lands, was 
not dealt with in the judgment. 
.Seers to me that, that is a very good 
reason why the decisioni án Harischandra 
v, Sorabji (2) is not an ‘authority in the 
case now before us, The learned Judges 


of which they are 


considered. that the- question before ‘them’. 


was concluded by the decision in Vasudev 
Bhaskar Pendse'scase (1). They say: "Warkas 
lands are waste lands, and are; therefore, in- 
cludedin thegrantmade by theStateof waste 
lands to the. original grantee. The right 


to take rab from these lands for manur- 


ing rice lands confers no title to the soil 


‘or the trees growing in it, which remain - 


the property of the grantee.” Therefore, 

in that case the Court was not consider- 
m gs 

a (1879) P. J. s 

NC QEON. J.9 


So ib. 


" 


[85 t. G.ie38] - 
ing bhati larids but” wärkas lands proper. 
- "This question afosé in First Appeal- 
No; 149 of 1903 and No; 11 .of -1904 with 
regard to bhati. lands in Malad, and 


although: the khoti grant in that case may | 


not have been worded in the same way as 
the. khoti grant in this case, the decision 
that bhati lands are distinct from warkas 
lands which are appurténant to rice hold- 
ings is directly in point.  .. - 

. It: comes to this, theréfore, that as these 
bhati lands were included in the village . 
of Vikhroli, it may be said they were in- ` 
cluded in the lease which Government 
granted to the khot in 1837, and it might 


also safely be assumed that for centuries .. 


the villagers in Salsette have been accus: 
tomed to cut grass “on the waste lands, 
if ib was required for feeding their ani- 
mals or for sale, and it nowhere appears, 
at any rate in this village, that the khot 
has ever interféred with those rights of 
cutting grass. 'That of course by itself. 
would not be sufficient to create anything : 
-in the nature of occupancy rights. But - 
we findin these cases the evidence shows | 
that a great deal more was done than 
merely entering on the land when the 
grass was ready to cut and removing the 
grass. These grass lands have been en- 
closed. They have been sold by register- 
' ed sale-deeds: They. have passed from 


band to hand under, these sale-deeds, ' 


and the khot was perfectly aware that the 
villagers were enclosing these grasslands 
“and were treating them ag if they belonged 
to them. In that.state of affairs it is im- 
possible to say that the villagers could 
not acqüire by such action proprietary 
tights in the lands so enclosed and dealt 
with. There is nó suggestion in this case 
that these lands had not been so dealt 
with for a period .of twelve years and 
upwards. It would follow, therefore, unless 
the khot chooses to contest the ques- 
tion in à regular suit by endeavouring 
. to. regain possession of grass lands of this 
nature, that the villager-claimants in these 
'' References have acquired an 
the land in Reference . 
' - [t is not necessary for the purposes of: 
these References to define exactly what that 
.rightis. But itis certainly clear that they 
have been in possession of these lands, 
and have taken the profits of these lands, - 
and have paid no assessment for them, 
and so they might certainly have made a 
perfectly good ‘case ‘for receiving the. 
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whole of thé compêhsati6n. But it seems 


to have been recognised in other similar 
cases not only on the east side of the 
island but also, on. the west side, that some 
residuary interest remained in the khot 


“which entitled him to share in the com- 
pensation; and as this question was not 


fought out beforé the Assistant Judge, 
and considering all the circumstances and 
the ‘previous recognition of this method of 
apportionment, I do not think there is any 
reason why it should be disturbed. It 
évidently was in the past recognized asa 
compromise between the conflicting inte- 
rest: of the khot and the villager-occupants 
who had been accustomed to take grass for 
their own purposes from the grass lands 
without paying anything by way of assess- 
ment to the khot. Therefore, I think, that is 
the ground on which: all these References 
ought to be decided, and we make it clear 
that there was no necessity for the findings 
on various issues which were raised in the 
lower Court, in particular issues Nos. 1, 2, 
8, 4 and 6. : M 


* r 


Shah, J.—......... The main question in 
these appeals round which the arguments 


‘have ranged ‘is the question of apportion- 


ment. The khot claims the whole of the com- 
pensation in respect of these bhati lands. On 
the other hand the villagers claim to have 
a substantial interest in. these bhati lands 
on account of the long and continued 
user thereof adversely to the khot, and 
claim to be entitled to the compensation 
in respect of those lands.’ It is not neces- 
sary for the purpose of deciding this 
question of apportionment toconsider the 
points relating to the construction of Re- 
gulation I of 1808, nor is it necessdry to 
deal with the general question as to whe- 
ther under the lease the khot did or did 
not acquire any right to the bhati lands or 
other waste lands. Whatever his rights 
under. the lease may be, it is quite clear 
that, if the occupants of the particular 
plots acquired: can show that they have 
been. in enjoyment of the respective plots 
for over twelve years, and have enjoyed 
those lands in their own right, there is 
no reason- why they should not acquire the 
interest which they claim to have in those 
lands. The acquisition of rights by pres- 
cription is open in law to these villagers 
against the khot, whatever his rights under 
the ledse may be. “The Government do 
not claim any interest in the land such 


430 


the land aequired under the Land Ac- 
quisition Aet. 


‘sidered the question of the enjoyment of 


each particular plot by à particular indivi- 


' dual very carefully, and has dealt with 


that part ofthe case fully in the judg- 
ment, In the course of the argument, no 


attempt has “been -made on behalf of 


the khot except in relation to a few 
plots to show that the conclusion of the 
lower Court on evidence with regard to the 
possession and enjoyment of each parti- 
cular plot by each particular holder is 
open to any objection. These conclusions, 
therefore, must be accepted to be right 
with regard tothe enjoyment and posses- 
sion by particular villagers of the parti- 
cular plots in question. If we accept 


. those findings, it is clear that the villagers, 


~ 


who are shown to have enjoyed and held 
these lands for a number of years to the 
knowledge of the khot, and without any 
assertion on the part of the khot, against 
their enjoyment, are entitled to a sub- 
stantial share in the compensation. On 


. that ground it is clear that the claim. of 


the khot to the wholeof the compensation 


' cannot be allowed. Ifonce the conclusion 


is reached that the khót is not entitled 


to the whole of the compensation in 
respect of each plot acquired, 


khot and the villager there is not any 
serious difference between the parties. In 
previous cases the occupant and the khot 
have been held entitled to share the com- 
pensation in the proportion of 2 to 1. It is in 


- the same proportion that the lower Court has 


directed the apportionment of compensa- 
tion inthese cases; and in spite of the desire 
of thé occupants expressed through their 
Pieader in the ‘course of argument, for the 
first time, that they should get the whole 
amount, there is no reason whatever to 
think that that is nota fair and equitable 
apportionment under the circumstances. 
The fact that they have filed no cross-ob- 
jections, and have raised no objection in 
the lower Court to allow the compensation 
to be divided in that proportion goes a great 
way to show: that they have all along un- 
derstood their rights to be as determined by 
the lower Court. That proportion has been 


‘accepted in some of the earlier decisions of 


this Court with regard to the bhati lands, 
and that proportion, I think, may proper- 
ly be accepted: in these cages, 


VALLABHDAS NARAYANJI . SPECIAL LAND ACQUISITION. - 
as might.go to reduce the market-value of ` 


The lower Court has con-- 


. same to the holder. 
decision. has any such effect. 


then as: 
regards the apportionment between tbe. 
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I desire to add aword with reference to 


-the decision in Harischandra v. Sorabji (2) 


which has been relied upon by Mr. Desai 


.as. showing that all these bhati.lands are 


on the same footing as the warkas land, and 
that no length of enjoyment of such lands 
would give any right of ownership over the 
1 do not think that that 
That case 
was decided really on the evidence in that 
case; and itis pointed out that in the ab- 
sence of any evidence the learned Judges 
declined to assume that the sutidars as 
such had become the owners of the soil in 
the warkasland They referred to the case 
of Vasudev Bhaskar Fendse v. The Collector 
of Thana (1), in the judgment. It is clear 
to .my mind that neither that case nor | 
Vasudev Bhaskar Pendse's case (1) helps 
the khot in the present case, because 
the lands with which. we are concerned 
are not exactly of the class of warkas 
lands with which the Judges were con- -- 


.cerned.in' that particular case; nor can 


I accept those cases as laying down the ' 
general proposition, which it is contended 
they do, that in no case can warkas land be 
acquired by the holder by adverse posses- 
sion against the khot. Butin the present 
case we are not concerned with the effect of 
these decisions on what may be described 
as proper warkas land. These bhati lands 
stand on the same footing for the purpose- 
of acquisition of rights by prescription às . 
ordinary lands; and I see no reason why 
these villagers who have been enjoying the 
produce of these  grass-growing lands, 
should not have the benefit, which the law 
gives to such occupation and enjoyment, 
as against the khot. As regards the few 
lands, as to which Mr. Desai contended that 
the acquisition of rights by adverse posses- 
sion was not established, Jam of opinion 
that he has failed to show that the conclu- 
sion reached by the lower Court is wrong. 
K. $. D, Appeals dismissed. 
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LAHORE HIGH COURT. 
SECOND Civit, ArPEaL No. 333. 
f or 1921.. 
July 2, 1721. 
Present :—Mr. Justice Broadway and 
Mr. Justice Moti Sagar. 
- ANANT RAM. AND OTHERS—- 
PLAINTIFFS—A PPELLANTS 


, versus 
RAM RATTAN AND OTHERS— 
DEFENDANTS—RESPONDENTS. ` 


Presumption-—Joshi Brahmans of Saila Kalan, Tahsil 
Garhshankar, District H oshiarpur.— Succession — 
Daughters versus collaterals. 

The initial presumption, in thé case-of high caste 
Hindus is that they are governed by their personal 
law. [p 431, col. 1.] 

: Joshi Brahmans of Mauza Saila Kalan, Tahsil 
Garhshankar, District Hoshiarpur, are not governed 
by custom and among them daughters are not exclud- 
ed by collaterals in the matter 
ancestral property. [p. 431, cul. 2.] 


Second appeal from the decree of the 


District Judge, Hoshiarpur, dated the 14th 


December 1920, affirming thatof the Sub- 
ordinateJudge lst Class, Hoshiarpur, dated 
ihe 26th July 1920. 

Dr. Nand Lal, for the Appellants. 

. Bakhshi Tek Chand and Mr. J agan Nath 
Bhandari, for the Respondents, 


` JUDGMENT. 

‘Broadway, J.—The parties to the suit 
giving rise to this appeal are Joshi Brah- 
mans of Mauza Saila Kalan in the Garh- 
Shankar Tahsil of the District of Hoshiarpur. 
The property in suit has been held to be 
ancestral, and the only point for determina- 
tion in this appeal: is' whether succession 
to this property is governed by Hindu Law 
or by custom. Admittedly if the Hindu 
Law is applicable, Jhalls daughters are 
entitled to succeed, but the plaintiffs- ap- 
pellants elaim that they are governed by 
custom under which they as collaterals, 
exclude Jhalla’s. daughters. Now, the 
initial presumption in the case of high caste 
Hindus bas been held to be that they are 
Eoverned by their personal law. ' The 
initial presumption, therefore, in this case 
is that the parties are governed by Hindu 
Law. It is claimed that this presumption 
is rebutted by the answer to question 45 
in the Riwaj-i-am of Hoshiarpur District 
according to which Brahmans are said to be 
governed by custom in matters of succession 
‘and daughters are excluded by ‘collaterals, 
however, remote. Stress has been laid on 


the pronouncement oftheir Lordships of the . 


~ 
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- custom has veered ' 
Custom or personal law—High caste Hindus—: 


of succession to - 
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Judicial. Committee in the case of Beg v. 
Allah Ditta (1), and it has been urged that 


“full effect should be given to the Riwaj-i-am 


of this district. It is quite obvious that 
this Court is bound^by the ‘pronouncement 
referred to above, but the presumption is a 
rebuttable one and in my judgment the 
weight to begiven to this entry in the 
‘Riwaj-~i-am is considerably reduced by the 
fact that- the compiler has noted that 
round in favour of 
the daugthers and a very large number 
of instances are cited in support of 
this, the instances, relating to practical- 
ly every class.and sect, including Brahmans. 
In these cireumstanees I am ofopinion that 
the Courts below ‘have rightly placed the 
onus on the plaintiffs-appellants and called 
upon them to prove the existence of a 
custom by which daughters are excluded 
by collaterals. Dr. ‘Nand Lal for the 
appellants has cited a large number of 
authorities relating to Brahmansin Rohtak, 
Gurgaon, Kangra, Gurdaspur, Jhang and 
other Districts. I do not consider it neces- 


‘sary to discuss these authorities as 1 am 


unable to see that the mere fact that a cer- 
tain custom prevails among Brahmans in 


Rohtak would establish that a similar cus- 


tom was in force in Hoshiarpur. The evi- 
dence on the record admittedly does not 
give a single instance of daughter being 
excluded by collaterals so far as Mauza 
Saila Kalan is concerned. - 

“Dr. Nand Lal, however, contended that . 
the oral evidence produced established that 
the parties were governed by the custom 
alleged. He has. taken us through. such 
por tions. of the depositions of the "witness- 
es as he considered most [favourable to 
himself. The witnesses have deposed to 
what their opinion is on ihe subject. 
Doubtless, the opinion of respectable 


* persons belonging to the same tribe and 


village “would carry a certain amount of 


' weight, but in the present case there are 


only two witnesses from the village in 
question, one a Rajput and the othera Jat. 
Their opinion on questions relating to cus- 
tom so far as Brahmans are concer ned cannot, 
in my judgment, carry any weight. The 
other witnesses, some of whom. are Brab- 
mans, belong to other villages, and I can- 
not regard their testimony as proving the 


m 33 P Cas, are 45 P. R. wii 12 P. W. R. 1917; 

IM. 310; 3? M. L. J. 615; 19 Bom. L. R. 
388, 134. Le 525; 21 O. W. N. 812; 44 C, 749; 26 
O. L, J.175; 44 LA. 89 (P. C). 
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 éustom set uf. Ín my view the plaintiffs- 


appellants, on whom the onus lay, have 
failed to prove thatthe parties to the suit 


are governed by custom, or that any cus- 


tom exists by which dau ghters are excluded 
by collaterals. . 
. In this view of the case itis not neces- 


sary to discuss a preliminary point raised’ 


. by Mr. Tek Chand to the effect that one of 
the appellants, Gokal, having died in Octo- 
ber 1921, the appeal as against” him and 

. hig interests had abated. In my opinion 
: Mr. Tek Chand’s contention is correct and 


-that as far as Gokal was concerned, the ap-. 


peal had abated. 
I would, therefore, ‘dismiss this ‘appeal 
with costs: 
, Moti Sagar, J ay agree. . 
K..8. D. : Appeal dismissed, 


H 
. 


` BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit | 
No. 2676 og 1921. 
October 12, 1922. | 
'- Present —Mr. Justice Pratt. : 
| NAZARALLY T. SIN GAPOREVALLA— 
. : DEFENDANT APPLICANT 
V versus : 
Y, V. KANEMAR VENKAPIYA— 
- > PLAINTIFF—OPPONENT, 

“Bombay, Rent (War Restrictions). Act (II of 1918), 
8. 10 (a)—Decree evicting tenant—Application for rez 
storation of possession—Notice of motion lodged with 

$ Prothofotary-— Limitation —Terminus a quo, 

On the 9th September 1921, a decree was passed 
against the applicant directing him to give over pos- 
session of the premises in suit to the landlord’ on or 
before the 31st December 1921. Possession was as 
a matter of fact given up on that date, 
October 1922, the applicant moved the Court for an 

_ order restoring him to the occupation of the premises 
on the original terms and conditions of his lease on the 

` ground that thé premises, were - not reasonably and 

““bona fide required by the landlord for his own occupa» 

: tion. It appeared that notice of the motion was given 

„on August 25, 1922, and e copy was lodged with the 
Prothonotary. on the ’same day:- 


' Held, thet ‘the application was. barred” by, time,- 


[5.433, 01.1] 

Hinga Bibee v. Munna Bibee, 31 6. 150; 8 c. Ww. 
N97, followed. 

Tt is only when the motion ‘is brought on that an 
. application can be said to be made to^ the Court; 
The notice of motion is not a, proceeding in: Court; 
it is ew an exproasion of an. intention to 


NAZARALLY v. V. Y. KANEMAR 3 VANKABrva, 


‘occupation. 


On the 4th” 


di 0; 1535). 


apply to the Court given. to thé other party for his, 


: information. Similarly the copy of’ the notice of 


motion lodged with the Prothonotary does not amount 
to an application, it is only an intimation to the Court 
that an application is intended to be, made [ibid.) 


FACTS.—The applicant was the tenant 
of the opposite party who obtained 4 decree 
for ‘eviction of the former from the pre-. 
mises oceupied by him on the allegation. 
that the premises: were reasonably and 
bona fide required for his own use and - 
The. applicant was - evicted © 
from the premises in execution of the decree. 


‘More than six months after the date of 


such eviction the applicant made an- 
applicantion under s. 10 (a) of the Bombay. 
Rent (War Restrictions) Act, foran order , 
restoring -him to the occupation of the 


‘premises on the original terms and con- ` 


ditions of his lease and for recovery of 
compensation for wrongful eviction on the ` 
‘allegation that the opposite party had not. 


: occupied the premises within the period 


of six months from the date of his eviction, 
and that the premises were not réason-' 
ably and bona fide required by the opposité 
party for his own use and occupation on 
the date wheri he -filed his suit for ac 


' ment of the applicant. - 


“Mr. F. S. Taleyarkhan, for ie imeat 
. Mr .N. P. Engineer, for the Opponent: 


73 UDGHMENT................. On this ap- 
plieation, the first point that arises is one 
of limitation. Under s. 10 (a) the application 


`` must be made within nine monthsof the date : 


when the plaintiff obtains possession. The 
application ought, therefore, to have been 
made on or. before September 80, 1922; ‘ 
The motion, however, was not made till 
four days later, i. e, October 4, 1929, 
Mr. Teleyarkhan contends that the applica- | 
tion is in time, because notice of motion was 
given on August 25, 1922) returnable on 
August 31, 1922; and: that a copy of that: 
noticé of motion was lodged with thé 
Prothonotary. as required by r. 399 on 
the- day on which it was given, that is; | 
on ‘August 25, 1922. He contends that that 
is thé day from which limitation should 
run, and that the mere fact that the notice 
of motion was not brought on was due fo 
the: Solicitor's impression that as the Rent 
Suit Judge was not sitting on Original 


Side, the bringing on of the motion might 


be deferred. That is-of course a mistake; 


for the motion could have been brought ' 
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on before any Judge. ` But the real point . 


is whether the date on which the copy 
of the notice of motion was lodged with 
. the Prothonotary should be taken as the 
date of the application or the date on 
which the motion was brought on in Court. 
On this point, I feel no hesitation in 
déciding thàt the date of the application 
is the date on which the motion was brought 
on. It is only when the motionis brought 
on that an application can be said to be 
made to the Court. The notice of motion 
18' nof a proceéding in Coygrt ; it is merely 
an expression of an intention to apply to 
the Court given to the-other party for 
his information. Similarly the copy of 
the notice of motion lodged with the Pro- 
thonotary does not amount to an applica- 
tion; it is only an intimation to the Court 
that an application is intended to be made. 
I am fortified in this construction of the 
rule by the case of Hinga Bibee v. Munna 
Bibee (1). i | 
Mr.. Taleyarkhan: draws my attention to 
‘the case of Kuttayan Chetty v — Ellappa 
Chetty (2). "There the plaintiffs Vakil 
applied to the Registrar for an issue of 
the notice of motion according to the 
rules of that Court and a notice of motion 
was accordingly issued by the Registrar. 
The Madras High Court held that the date 
of the application to the Registrar for 
the issue of the notice of motion was the 
terminus a quo for the purpose of limita- 
tion. But the, distinction is obvious, for 
underthe Madras High Court's Rules, itis the 
Court that issues notice of motion. There- 


_fore, an application to the Court ‘to issue’ 


notice presupposes that an application has 
been made to the Court. Under the Rules of 
this Court, no applióation is made to the 
Court for issuing notice of motion and the 
Court isnot moved until the day in which 
the motion is brought on. The motion, 
therefore, is time-barred and I must dismiss 
it with costs. . A i» 


K.8. D | Motion dismissed. 
e 31 C. 150; 8.0. W. N.'97. : : 


17M. L. J.915 . 


GOPALASWAMY IVER 9. KÁCHI KALYANA RANGAPPA, 


.to be decided .is very simple. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 350. oF 1921. 
e October 10, 1924... | 
Present:—Mr. Justice Venkatasubba Rao 
| and Mr. Justice Srinivasa Iyengar. 
V.S. GOPALASWAMY IYER—PLAINTIFF 
; ` —APPELLANT . 
- versus 
KACHI KALYANA RANGAPPA 
KALAKKA THOLA UDAYAR. AND OTIIERS 


*  —DpzrzNDANTS Nos. 1, 3, 4, 6 AND. 7— 


RESPONDENTS. 
~ Registration Act (XVI of 1908), s. 1? (b), (2) (xi)— 
Mortgage-deed, endorsement on, acknowledging ve 
ceipt, whether requires registration—Receipt of mort- 
gage-money, whether requires registration. 

An endorsement on a mortgage-deed acknowledg- 
ing.payment of the whole or part of the mortgage 
money, does not require registration, irrespective of 
the fact whether the endorsement purports to extin- 
guish the mortgage or not. The limitation imposed 
by sub-cl. (xi) of cl. (2) of s. 17 (b).of the Registra- 
tion Act, on an independent receipt that it should 
not purport to extinguish the mortgage in order to 
exempt it from registration, does not apply to an 
endorsement on a mortgage-deed. [p. 434, col. 1.] 

A receipt granted by a mortgagee for money paid 
"for the discharge of the hypothecation deed" does 
not purport to extinguish the mortgage, within the 


“meaning of sub-cl. (zi) of cl. (2) of s. 17 (b) of the 


Registration Act and is, therefore, exempt from re- 
gistration. [p. 435, col. 2 | 

Chundooru Lakshmana Setty v. Duggisetty Chen- 
churamayya, 44 Ind. Oas. 132; 34 M. L. J. 79; 7 L. 
W. 229; (1918) M. W. N. 262, distinguished. 


-Appeal against the decree of the Court of 
the Subordinate Judge, Trichinopoly, in 
O. S. No. 48 of 1918. 

-Mr. K. V. Krishnaswamy Iyer for the 
Advocate-General, for the Appellant. 

Messrs. S. Varadachariar, R. Gopala- 
swami Iyengar and K, Ramachandra Iyer, 


. for the Respondents, 


.:. . JUDGMENT. | f 
Venkatasubba Rao, J.—The plaint- 
iff has filed this suit to enforce a mort- 


' gage, refusing to recognise the discharge 


given.to the morigagors by his paternal 
uncle, the 5th defendant. The question 
If the 
plaintiff and the 5th defendant were 
members of a joint undivided Hindu family, 
the aet of the 5th defendant who was the 
senior male member, would be binding on 
the plaintiff, as the Judge has found that in 
waiving a portion of the amount due and 


' giving a discharge the 5th defendant acted 


prudently and for the benefit of the family 
and this finding has not been, attacked 
before us. If, however, on the date the 
5th defendant entered into the transaction, . 
he and the.plaintiff were divided, the, act . 
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of the 5th defendant would still be binding 
on the plaintiff as it was subsequently ratifi- 
ed by the plaintiffs next .friend in the 
agreement of compromise which was ulti- 
mately made a decree of. the Court in Suit 
No. 9 of 1909 and in this connection I must 
observe that it was conceded. before us that 


the ratification by the plaintiff's next friend . 


would stand upon the same footing as it 
. were a ratification made by the plaintiff 
himself on his attaining majority. 


On either hypothesis, therefore, the appeal 
must fail. , A point, however, was taken for 
the first time before.us by the learned 
Vakil for the appellant that the discharge 
of the mortgage cannot be proved as the 
writing evidencing the discharge has not 
been registered. This argument is unten- 
able. Exhibit X isan endorsemefit on the 
deed of mortgage itself which is to the effect 
- that the sum of Rs. 6,480 was received in 

full satisfaction of the amount due under 
the mortgage. Exhibit XVI is an independ- 
ent receipt granted to the mortgagor. It 
recites also the acknowledgment of the sum 
mentioned above and there are the follow- 
ing words:—"You shall take this as the 
receipt for the discharge of the hypotheca- 
tion deed." Sub-cl, (xi) öf cl. 2 of s.17 
of the Registration Act.runs thus:— 
“Nothing in cls. (6) and (c) of the sub- 
section applies to any endorsement on a 
mortgage-deed acknowledging the payment 
of the whole or any part of the mortgage- 
money, and any other receipt for the pay- 
ment of money due under a mortgage when 
the receipt does not purport to extinguish 
the mortgage." This cldiise contemplates 
_(1) an endorsement on a-mortgage-deed and 
(2) any-other independent receipt for pay- 
ment of, money. In the ease of an inde- 
pendent receipt it is necessary that it must 
not purport to extinguish the mortgage. 
But so far as an endorsement on the mort- 
gage-deed is concerned no such limitation 
is placed. ; 


In the present case, I do not think that 
Ex. XVI the receipt mentioned above, 
contains any words purporting to extinguish 
the mortgage and it is not sufficient that 
the effect of the words is to produce that 
result. But even granting that there are 
such words in the receipt, the defendant 
: ean fall back on the endorsement and prove 
by it that the mortgage-debt has been 
discharged. It is, however, noticeable that 
in the endorsement therd are not even 
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words purporting to extinguish -the morte . 
gage. The appellant's contention, there- 
fore, is utterly unfounded and must be 
overruled. Chundooru Lakshmana Setty v. 


: Duggisetty Chenchuramayya (1) referred to 


by the appellant's learned Vakil has no 
bearing on the question to be decided and 
it is unnecessary to consider it. The 
appeal, therefore. fails and is dismissed 
with the costs of respondents Nos. 1 and 2. 
Srinivasa Iyengar, J.—The only 
question argued in this appeal, indeed 
the only point on which we required to 
be satisfied in the first instance, was 
whether the learned Subordinate Judge 
was wrong in holding that the plaintiff, the 
appellant before us, is precluded from 
questioning’ the discharge of the.. suit 
mortgage granted by the original 5th 
defendant in the suit. The learned Vakil 
who has appeared for the appellant has 
entirely failed to satisfy us that the de- 
cision on that matter of the learned Sub- 
ordinate Judge was wrong. The original 
mortgagee was one Sundarappa Iyer, father 
of the plaintiff, who died leaving the 
plaintiff, his son, Venkatarama Iyer, his 
step-brother, as the survivingmembersofthe 
joint family. . Both these were minors at 
his death, Pursuant to an dgreement made . 
by the mother of the 5th defendant per- 
porting to actfor thefamily, the 5th defend- 
ant after he came of age agreed to receive 
a sum of Rs, 6,480 in full satisfaction and 
discharge of the amount due from the 
mortgagors, . This would seem to have been 
done by him bona fide inthe interests of 
the family. In evidence of this discharge | 
he passed to the.mortgagors Ex. 16. "When 
both the plaintiff and the 5th defendant 
were still minors, there was a partition 


_sought.to be brought about between them 


by their respective mothers and this 
arrangement of partition was embodied in 
Ex. A. Subsequent to Ex. 16, that is to say, 
subsequent to the discharge granted by 
the 5th defendant, O. S. No. 9 of 1909 
on the file of the Subordinate Judge's 
Court'at Mayavaram was instituted in the 
name ofthe plaintiff by his maternal uncle 
as his next friend. This suit was no doubt 
based on the footing of Ex. A being a parti- 
tion binding on the parties. "But the de- 
fendant, the 5th defendant, in this case 
denied the validity of the partition and set 
up that the family was still joint. One of 


(1) 44 Ind, Cas. 132; 34 M. L. J. 79; 7 L. W, 229; 
(1918) M, W, N. 262, 
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the items in the suitin,respect of which 
the plaintiff's half share was demanded 
was the amount of thé said mortgage. But 
the suit was compromised and Ex. 3 is the 
razinama decree passed therein. That 
decree was on the basis that there had been 
no valid partition between the parties, and 


that the action of the 5th defendant in. 
claiming to represent the family and gran-. 


ting’a discharge to the mortgagors under 
Ex. 16, and receiving the sum of Rs. 6,480 was 
binding om the plaintiff, and the’ razinama 
decree. further proceeded to determine the 
Shares of the parties on that basis. This 
razinama decreehasnot been set aside buton 
the otherhand it hasbeen not only acquiesc- 


| GOPALASWAMT IYER V. KAGHT KALYANA RANGAPPA: 


edin by theplaintiff after he cameof age but - 


has been-made the basis of other claims made 
by him. In Ex. 16 the 5th defendant acted 


not only for himself but purported to act also : 


for the plaintiffas his guardian. If the 5th 
‘defendant was the manager of the joint 
family at the time of his granting the dis- 
chargeand if thedischarge granted by the 5th 
defendant was bona fide and in the interests 
of the family as found by the learned Subor- 


dinate Judge, then it follows that the plaint- 


iff could not re-open it or ask for his share 
of the morigage-monies on the footing that 
. there has been no valid discharge. Assum- 


ing that the 5th defendant was not the: 


manager ofthe joint family and had no 
power to grant a discharge in that capacity, 
then the position is this. The 5th defend- 


ant purported to act as the guardian of the . 


plaintiff in the transaction. The transaction 
was, therefore, liable to be avoided by or 
on behalf of the minor plaintiff.- But by 
the said razinama decree in. O. S. No. 9.of 
1909 the plaintiff was decreed to be bound 
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therefore, fail to see how the plaintiff whose 


right, ifany, to avoid the discharge has 
been either found against or put an end to 


.by the compromise decree, can be entitled 
. to any relief on the footing that there has 


beenno valid discharge binding on him. 
We have, therefore, come to the conclusion 
that the learned Subordinate Judge was 
right in his decision on the point. 

. The learned Vakil who appeared for the | 
appellant, however, wished to argue a ques- 
tion of law not raised before the lower 
Court and not even raised in the grounds 
of appeal here, on which he contended he 
was entitled: to succeed on the question 
whether or not there had been a valid dis- 


charge, As the question raised was a pure 


question of law and as the other side did 


“mot strenuously oppose, we allowed him to 


argue the point. His contention was that 
Ex.16 the receipt granted by the 5th defend- 
ant was not receivable in evidence as it is 
a document required to be compulsorily 
registered aud was not so registered. For 
this position, reliance was placed on cl, (b) 
in s. 17 which prescribes compulsory regis- 
tration for all non-testamentary instruments 
which purport or operate to limit or extin- 
guish whetherin the presentor future, any 
right, title or interest of the value of Rs. 100 
or upwards to or inimmoveable property in 
the same section. Exception XI to cl. (b) 
provides that any endorsement on a mort- 
gage-deed acknowledging the payment of 
the whole or in partof the mortgage-money 
and any other receipt for the payment of 
the money due under a mortgage when the 


receipt does not purport to extinguish the 


by the discharge granted by the 5th defend- . 


ant. Even on the assumption, therefore, 
‘that the discharge originally granted by 
_the oth defendant was voidable by or at the 
instancé of the minor plaintiff, by reason of 
-the said decree in O.: S. No. 9 of 1909 the 


right to avoid the discharge was finally put- 


to an endto. The razinama decree was 
passed with the sanction of the Court grant- 
ed on behalf of the minor plaintiff" We 
asked thelearned Vakilwho appeared for 
the appellant whether he was going fo 
argue thatsuch a -decree passed in respect 
ofaminor with the sanction of the Court 
would in law be in a different position to a 
decree passed in respect of an adult, and he 
properly-intimated to us-that he did not 


-whole or any part, of 


mortgage need not be registered. The 
learned Vakil-who appeared for the appel- 
lant argued‘ that Ex. 16 would not fall 
under the llth exception because whil$ no 
doubt the mere endorsement on a mortgage- 
deed acknowledging the payment of the 
the mortgage- 
money need not be registered, the receipt 
ofa part ofthe amount duein full satis- 
faetion of the whole amount due was not 
contemplated or covered by the exception. 
But exception 11 also excepts from the 


“operation of cl, (b) of s. 17 any other receipt 


for the payment of the money due under a 
mortgage when the receipt does not purport 
to extinguish the mortgage. There are no 


-words in Ex.16 which purport to extin- 


- guish the mortgage. In the body of cl. (b) 


-all instruments which purportor operate to 


propose to argue-for any such position. We, limit or. extinguish certain rights are jp 


- 


ot 


. . PCI 


4 
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cluded but in thé exception the words ‘or 
operate’ are not repeated. Thisis signi- 
ficant, and the obvious -conclusion to be 
drawn from this deliberate difference in the 
wording is that receipts granted for -money 
may extinguish the debt and may, therefore, 
operate to extinguish the security; but if 
they do- not purport in terms to extin- 
guish the security they néed not-be regis- 
tered. - The learned Vakil who appeared for 
: the appellant drew our. attention to the 
‘decision of this Court in the case of 

Chundooree Lahshmana Chetty-v. Duggisetty 
- Chenchuramayya (1) as an authority for the 
position contended for by him, with regard 
to the admissibility of Ex. 16 under the 
Registration Act. At the outset we may 
observe that that decision has no bearing on 
the present case. That was clearly a case of: 
a contract; the performance of which was 
being sought, to be enforced. Further it 
was not the case ofa payment made or 
-accepted in respect of which either an 
endorsement was made or a receipt was 
granted and, therefore, obviously. the. terms 
of , exception 11 to cl. (6) of s. 17 of the 
Registration Act had no application. If 
the document should be merely an agree- 
ment to reduce the amount payable under 
the mortgage, it is conceivable that it might 
fall within the terms ofcl.(b) of s. 17 
because it may, though not purporting of 
do so, operate to limit or extinguish rights 
in immoveable property. Allthe decisions 
referred to by the learned Judges as autho- 
rities for the position were all cases only to 
‘agreements which would operate to create 
or limit such interests in immoveable pro- 
perty. None of those cases were cases of 
receipts or discharges for payment of the 
mortgage amount accepting a smaller 
amouat in lieu of the whole. The conten- 
tion, therefore, that Ex. 16 is not admissible 
in evidence also fails, A P 

In view ofour finding that the plaintiff- 
appellant is precluded from questioning the 
discharge it has become unnecessary to 
consider the other questions raised in the 


appeal. The appeal, therefore, fails and 
must.be dismissed with costs of lst and 2nd 
respondents, : 
Y. N. Y. Appeal dismissed. 
AK 
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LAHORE HIGH COURT. 
Szconp Orvin AppEaL No. 2297 or 1921. 
i July 22, 1924. 
Present:—Mr. Justice Martineau and . 
Mr. Justice Moti Sagar.: i 
ALLAH WASAYA AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
, versus 
Musammat ZOHRAN AND ANOTHER— 
DEFENDANTS— RESPONDENTS. : 

Custom—Succession—-Kalasra Jats of Dogar Kalasra, 
Muzaffargarh District—Daughter, whether leses her 
right by marriage outside family—Burden of proof 

The burden of proving that the daughter of a 
sonless proprietor loses her right of succession to her 
father's estate by marrying outside the family is on 
the collaterals. [p. 437, col. 1.] 

Beg v. Allah Ditta, 38 Ind. Cas. 354; 45 P. R. 1917; 
12 P. W. R. 1917; 21 M. L. T. 310; 32 M. L. J. 615; 19 
Bom. L. R. 388: 15.A. L. J. 525; 21 O. W. N. 842; 
44 O. 749; 26 C. L. J. 175; 441. A. 89 (P. C.), relied on. 

Among Kalesra Jats of Dogra Kalasra, Muzaffar- 
garh District, the daughter of a sonless proprietor 
loses her right of succession by marrying outside the 
family. [p. 439, col. 1.] 
` Fatima v. Khanda, 25 P. R. 1895, followed. 

Ranjha v. Jindwaddi, 24 Ind. Cas. 942; 104 P. R. 
1914; 221 P. L. R. 1914; 122 P. W. R. 1914 and' 
Sawan v. Sahib Khatun, 2 Ind. Cas. 71; 44 P. R. 1909; 
69 P. W. R.1909; 67 P. L. R. 1909, distinguished. . 

Second appeal from a decree of the 
District Judge; Multan, dated the 8th 
August 1921, confirming that of the Senior 
Subordinate Judge, Muzaffargarh, dated the 
6th December 1920. 

Bakhshi T'ek Chand and Mr. Jagan Nath 
Bhandari, for the Appellants. 

Mr. Hargopal, for the Respondents. 

JUDGMENT.—The land in suit be- 
longed to Gaman a Kalasra Jat of Dogar. 
Kalasra in the Sinawan Tahsil of the 
Muzaffargarh District, and on his death it 
passed to his widow Bakhtawar defendant 
No. 1. She has transferred it by gifts to 
her daughter Zohran, defendant 2, and the’ 
present suit has been. brought by Gaman’s 
brothers -grandsons ` for a declaration 
that the gifts shall not affect their rever- 
sionary rights. : : 

It has been found by the lower Appellat 
Court that the land in suit is all ancestral 
except the Dal Lakhmiwali land in Dogar 
Kalasra. 'The question in dispute is whe- 
ther or.not Zohran, who has married a man 
in another family is entitled to succeed to 
her father's estate on her mother's death. 
In the third paragraph of the plaint the 
plaintiffs mentioned the fact of her having. 
married in another family apparently as the 
reason for her having no right of succession 
and the Subordinate Judge has said -on 
page 27 of the paper-book that the plaintifig 
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admit the right ot: ubcessiori. ofa daughter 
marrying in- her fathers family. That 
point was .also not seriously contested in 
the lower Appellate Court,.and the only 
' question in dispute is whether & daughter 


.loses herright of succession by marrying - 


‘outside the family. The Courts below have 
found thatshe does not, so that the suit 
has been dismissed, and ‘the plaintiffs have 


preferred a second appeal. to this Court 


after obtaining the necessary certificate 
from the District Judge under s. 41 (3) of 
the Punjab Courts Act. 
The first question is on which party the 
burden of proof lies. In the current Riwaj- 
. tam Compiled in 1903 the matter of the 
‘succession of daughters is left uncertain, as 
it is there stated that in some ‘cases 
' daughters have excluded collaterals and in 
others. have been excluded. by them, but in 
the Riwaj-i-am of 1880 the answer of the 


Jats was that daughters succeeded to the: 


exclusion of collateráls, and six instances 
of the succession of daughters were given. 
It is not stated in either of the Riwaj-i- 
ams that an exception is made'in the case 
of daughters who marry. outside the family, 


and we think that in accordance with the. 


ruling of the Privy Council in Beg v. Allah 
Ditta (1) theré is a presumption in favour 
of the correctness of the entry in the Riwaj- 
i-am of 1880 and that the onus should lie 
on the plaintiffs. It is argued on their be- 


half that the statement as to the daughter ' 


succeeding -in preference to collaterals is 
opposed 407 the general custom of the. Pro- 
. vince but we see'no. forcé in the argument 
when the right of a daughter who marriés 
within the family i is not denied, the dispute 
being only whether the daughter. forfeits 
her right of succession if she marries- out- 
- side the family. We agree with the Courts 
. below that the onus lies on the plaintiffs. 
. ,The next question is whether they have 
discharg ed the onus. There are several 
judicial” decisions in their favour, the first 
being Fatima v. Khanda (2) in which 
it’ was held -that a daughter who has 
married outside her own family loses what- 
ever right she might have had ‘fo succeed 
to her father's estate. . That was: a case rè- 
. lating to’ Ganga: Jats: of the Muzaffargarh 
Tahsil. and wé may note here that it is 2 


e 38 Ind. Cas. 354;-45 P. R. 1917; 12 P. W- 
1917; 21 M. L. T. 310; 32 M. L. J. 615; 19 Bom. L 
R. 388; 15 A. L. 
RC 
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stated” in either of the Riwaj-i-ams that 


j different Gots of Jats follow different customs 


or that the customs of Jats of one Tahsil 
differ fróm those of the Jats of another. 

The decision given. in Fatima v. 
Khanda (2) was followed in Civil Appeal 
No. 971 of 1910 (Ex. P-16), a case of Bhutta 
Jats-of the Muzaffargarh Tahsil in which 
it was held by Chevis, J., that a married 
daughter excludes: collaterals only if she 
has married within the family. The Courts 
below have wrongly regarded that case as 
an instance of the succession of a sister, as 
the judgment clearly shows that the claim 
of Mubarak Khatun, which was in question 
was dealt with as a.claim to succeed to the 
estate of her father. . 

The same view on the point of custom 
was taken by-Scott-Smith, J., in Civil Ap 
peal No. 810 of 1911 (Ex. P-15) 8 case which 


“is of particular importance as it relates to 


the village to which the parties in the present 
case belong. The parties in that case were 
goldsmiths, but it was admitted that they 
followed the customs of Jats. , 

"Next there is a judgment: of Mr. Spencer, 
Divisional Judge (Ex. P-11)in a case relat- 
ing to Thaim Jats.of the Muzaffargarh 


"Tahsilin which collaterals of the third 


degree were held to be entitled to succeed 
in preference to daughterstwho had married 
inanother family. .-. - 

Another decision in favoür of the collaterals 
was given by Lala Joti Parshad, District 


.Judge in 1904 in a case of Dedar Jats of the 


Sinawan Tahsil (Ex: P-18). 
` There are also two mutations, Ex, P-12 


‘and P-18, which were effected in 1909 and 


1914, respectively, in favour of nephews to 
The learned 
District Judge' thinks that Ex. P-13 fs of 
no value because the- daughter who was 


- excluded had-married without the consent 


of her parente, but it is obvious that that 
Het would . not affect. the -right of inherit- 


ov Exhibit , P-14; Ex. Pa and Ex. P- 91, 
which are also relied upon, may be left out 
of consideration, as they relate to the exclu- 
sion of sisters who had married outside the 
family and they afford;no indication as: to 
the custom applicable to daughters, whose 
rights stand on a higher. level. 

We come now to the instances relied on 


- by thé defendants, which are enumerated 


on page 33 of the paper-book, 
“Kadir Bakhsh (D. W. No. 2) donos tu 


the. first-instance, the succession of ony 
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Zainab, but he is not related to her, and 
she herself and the collaterals whom he 
saysshe excluded are not produced, nor 
has a copy of the mutation entry. been put 
‘.in to corroborate him. He has, moreover, 
contradicted himself, first saying that 
Zainab and her husband belong to the 
same family and then that they are -of 
different Gots. His statement cannot be 
regarded as satisfactory proof of the in- 
- stance, - 

. Instance No. 2 is the same as instance 
No. 7. The property which: was in ques- 
tion had been left by a Tarkhan whose 
daughter had married a Jat, and the 
daughter's son brought a suit for the 
property against his maternal grandfather's 
collaterals. The Munsif gave judgment 
in the plaintiffs favour (Ex. D-16), but 
.his decision was based, not on any in- 
stances, but on an erroneous construction of 
the answer to question .No. 18 of the Riwaj- 
i-am of 1903. Itis stated in answer to that 
question that the fact of a daughter being 
married or unmarried makes no difference 
in her right to inherit, and the Munsif 
"wrongly took this to mean that marriage 
outside the family did not affect the daugh- 
ter's right to inherit. A copy of the judg- 
ment of the District Judge passed on 
appeal from the Munsifs decree in that 
case has not been filed, and the judgment 
of the Chief Court in second appeal (Ex. 
D-15) dealt only with the question of 
the plaintiffs legitimacy and not with the 
question of-custom. This instance, therefore, 
is of no help to the defendants, 

Gauhar (D. W. No. 4) who deposes to 
instance No. 3, the succession of his niece 
to her father's. property, is an insolvent, 
and he admits that his niece got the pro- 
perty by instituting a suit. . The best evi- 
dence would have been a copy of the'judg- 
ment in the suit, but none has been pro- 

. duced.  Gauhar's uneorroborated statement 
is of no value. 

The fourth instance is deposed to by 
Ghulam Muhammad (D.W. No. 7), who 
says that his sister-in-law succeeded her 
father to the exclusion of collaterals, though 
married in another family. He says the 
dispute was referred to the Tahsildar, but 
a copy of the mutation; which would have 
shown why the’ collaterals were excluded, 
has not been produced. Ghulam Muham- 
_med’s statement is of little value. 

." The’ 5th instance, that of the succession 
of Allah Wasai to her father, does not help 
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the defendants, as the copy of the mutation 
(Ex. D-8) shows that the land was 
mutated in favour of the daughter, noton 
the ground of her being entitled to succeed 
by custom, but on the ground of her 
being in possession and in. accordance 
with a Will. : 
' The 6th instance, relating to the succes- 
sion of Bakho in 1905 to her brother to the 
exclusion of her uncle, although she had 
been married in another family, is proved 
by the copy of the mutation entry (Ex. 
D-13). This. is a good instance in the de- 
fendant's favour. f 
Instance No. 8 which is taken from the 
statement madé by the proprietors of Bet 
Mahesar at the time of the Settlement of 
1880, shows no doubt that the estate of one 
Muhammad was inherited by his daughters, 
three of whom had -married outside the 
family,but as there is nothing to show 
that Muhammad had any collaterals, the 
fact that his daughters succeeded proves: 


nothing. 


There is one other instance, not mentioned 
by the lower Appellate Court, on which 
the defendants rely, namely, Ex. D-6, a 
mutation in favour of one Fateh Muham- 
mad's daughter who had married outside 


the family. But in the first place the 


‘mutation is comparatively recent, having 


taken place in December 1918, and in the 
second place it was effected with the 
consent of the collaterals. So this instance 
also is of no value. 

Ranjha v. Jindwaddi (3) has .also been 
cited, in which it was held that the plaint- 
iffs, who were collaterals in the 5th and 6th 


degrees, had failed toprove that by custom 


among Gurmani Biloches of the .Muzaffar- 
garh District they had a preferential right 
of succession to a sister. That ruling, how- 
ever, isnot in point because the Riwaj-1- 
am provides for thé succession of sisters in 
preference to collaterals so remotely related, 
though not in preference to brothers or 
their descendants. Sawan v. Sahib Khatun 
(4) is similarly inapplicable, in which it was 
held that among Panwar Jats of the Mu- 


'zaffargarh Tahsil a sister excluded colla- 


terals of the 5th degree. 

The result is that only one instance 
supporting the defendants’ case has been 
established, namely, the mutation mentioned 


(3) 24 Ind. Cas. 942; 104 P. R. 1914; 221 P. L. R. 
1914; 122 P. W. R. 1914. ; 

(4) 2 Ind. Cas. 71; 44 P. R, 1909; 69 P. W. R. 1909; 
67 P, L, R, 1909.  . 
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&sinstance No. 6 in the list given on page 33 
ofthe paper-book, whereas on the plaint- 
iffs’ side there are, | as we have shown 
above, as, many as five judicial decisions, 


of which three are decisions by the Ohief. 
We ‘are `of. 


Court, and two mutations. 
opinion that although the onus rested on 


the plaintiffs to prove that a daughter loses - 


her right of succession by marrying 
Outside the family they have succeeded in 
discharging it. : 

The plaintiffs admitted in the Trial Court 


(see page 28 of the paper-book) that their. 
right of succession extended only to the’ 


ancestral property, so that, their claim to 
the land which has been found to have been 
acquired by Gaman will fail. 

: We accept the appeal, reverse the decrees 
of the Courts below, and pass a decree 


declaring that the gifts ofthe. land in suit, ° 


except the land of Dal Lakhmiwaliin Dogar 
Kalasra, made by .Bakhtawar in favour of 
her daughter Zohran shall not affect the 
‘plaintiffs’ ` reversionary rights after the 


-donor's death. : The defendants will pay the : 


- ‘plaintiffs’ costs in all the Courts, . 
K. 8. D. Appeal accepted. 


— 
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MADRAS HIGH COURT. . 
Second Orvin Appzats Nos. 100 AND 101 
ev or 1923. - 

a September 8, 1924. 
Present:—Mr. Justice Devadoss. 
GARAPATI NARASIMUDÜ AND OTHERS 
—-Derenpants Nos. 3 TO 5—APPELLANTS 
versus 
PINNAMANENI BASAVA SANKARAM, 

` «MINOR, REPRESENTED BY MOTHER AND 
NEXT FRIEND RATTAMMA AND OTHERS 
PLAINTIFF AND DErENDANTS Nos. 1 AND 2 


i — RESPONDENTS. 
Provincial Insolvency Act (V-of 1920), ss. 27, 56— 
Hindu Law—Father, adjudication of, effect’ of—Son's 
. share; whether vests in Receiver--Suit by son for par- 


tition, maintainability of—Sale by Receiver prior to . 


“vesting order, validity of—Ratification—Estoppel— 
"Transfer of Property Act (IV of 1882), s. 
Contract Act (IX.of 1872), s. 200. 
.. On the adjudication of a Hindu father as insolvent, 
“what vests in the Official Receiver is not only the 
“share of the father but also the shares of his undi- 
.vided sons in the family property which he could 
“alienate to satisfy his own debts. This, however, 
does not prevent the sons from bringing a suit for 
‘partition of their shares on the grourid that the 
father's debts are illegal or immoral and that the 
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‘father could not convey their shares validly for 


such debts. Such a suit by the sons who are not 
in the position of creditors but claim independently of 
the insolvent, is not barred by the provisions of s, 
28 of the Provincial Insolvency Act. In these res- 
pects, there is no difference between the Provincial 
and Presidency Towns Insolvency Acts. [p. 441, col. 1.] 


Official Assignee of Madras v. Ramchandra Aiyar, 
68 Ind. Cas. 898; 46 M. 54; 16 L. W. 559; (1922) 
M. W. N. 653; 43 M. L. J. 569; (1923) A. I. R. (M) 
55, not followed. ` 

Kuppusami Goundan v. Marimuthu Goundan, 82 

Ind. Cas. 438; 47 M. L. J. 487; (1924) M. W. N.807; 
20 L. W. 783; (1925) A. I. R. M.) 52, followed. 
‘ In the absence of an order by the Court in Ingol- 
vency vesting the property of an insolvent in the 
Official Receiver; the property does not become vest- 
ed in the latter and he cannot give a valid title to 
a vendee from him. [p. 442, col. 1.] 

Where, however, subsequent to the alienation, the 
Court on being appraised of the fact does pass a 
vesting order, such an order is sufficient ratification 
ofthe Receiver's act so as to pass a good title to 
the alienee. [ibid] ' : 

Subba Aiyor v. Ramaswami Aiyangar, 62 Ind, 
Cas. 346; 40 M. L. J. 209; 13 L. W. 227; (1921) M, 


`W. N. 135; 29 M. L. T. 233; 41 M. 547 and Sankara- 


narayanam Pillai v. Rajamani, 83 Ind. Cas 196; 
46 M. L. J. 314; 34 M. L. T. 152; 47 M. 462; (1924) 
A. I. R. (M.) 550; 20 L. W, 357, relied on, 

Kavati Sankara Rao Garu v. Turlapati Ramakrish- 
nayya, 78 Ind. Cas. 294; 46 M. L. J. 184; (1924) M. 


. W. N. 198; 34 M. L. T. 2; 19 L. W. 450; (1924) A. I. 


R. (M) 461, Vythialinga Padyachi v. Ponnuswami 


'Padyachi, 62 Ind. Oas.’ 396; 41 M. L. J. 78; (1921) M. 


W. N. 243, distinguished. ` 
The'alienee can also claim in such a case to have 
obtained a good title "by reason of s. 43 of the 
Transfer of Property Act.  [ibid.] 
Where a person who acts ordinarily as an agent, 
bona fide thinking that he has & right to act for 
the principal, conveys the property of the principal, 


- it is open to the principal to ratify such act and 


thereby give a good title to the vendee., If anagent 


` gets without authority and thereby prejudices the 


rights of third persons, the ratification by the prin- 


` cipal would not validate the act. But where the 


principal's property is alienated, and the only person 
that could be prejudiced is the principal himself, 


. 8. 200 of the Contract Act does not stand in the way 
` of such an act being ratified by the principal. [p. 44], 


col. 2.] j : 
Second appeals and Memorandum of 


- Objections preferred against the decrees of 


the Court of the Subordinate Judge, 
Masulipatam; in A, S. Nos. 13 and 44 of 1922 


espectively, preferred against the pre- 


liminary and final decrees of the Court of 
the Additional District Munsif, Gudivada, 
in O. S: No. 159 of 1920. ; 

Messrs. S. Varadachariar and N. Rama 
Row, for the Appellants. 
V. Ramadoss and V. Krishna 
Mohan, for the Respondents. 


JUDGMENT.-—fPlaintiff is the son of 
the 2nd defendant. The Ist defendant is 
the Official ReceiverofMasulipatam, Defend- 


KA 
ants Nos. 3 to 5. are, vendees of the 


plaint -property from the, lst defendant. 
The plaintiff has brought this suit for a 


^ 


declaration that thé sale by the lst defend- : 


` “ant of the plaintiffs share of the property 
to défendants Nos. 3 to 5 is invalid and for 
a-division by metes and bounds of his share 
of. the property. The plaintiffs case is 

' that the 2nd defendant, his father, was 
leading an immoral life and that he con- 
tracted. debts for purposes which could not 
bind the plaintiff, his undivided son, and 

. -that the Official. Receiver had no right to 
sell his share of the property to the defend- 
ants Nos. 3 to 5. The 2nd defendant 
applied to be adjudicated an insolvent on 
24th January 1918. His petition was referr- 
ed for disposal to the Official Receiver on 

' 81st January 1918. The 2nd defendant was 


adjudicated insolvent on 15th July 1918. ` 


_ The. Official Receiver held an auction sale 
: of the property of the insolvent on 25th 
. August 1918 and .executed a sale-deed in 

favour of the defendants Nos. 3 to 5 on 19th 


September 1919. The plaint was filed on. 


- 27th June 1919. The District Munsif gave 
' & preliminary decree in favour of the plaint- 
. iff and passed a “final decree. On appeal 
_the Subordinate Judge of. Masulipatam' 
held that the Official Receiver had no 
right to sell the property inasmuch as 
on the date ofthe sale, the property did. 
not vestin bim and dismissed the appeal 
.of the defendants Nos. 3 to 5. The District 
Munsif found that the debts, ofthe 2nd 
defendant were not tainted with illegality 
or: immorality. The Subordinate Judge 
held that the -Official Receiver purportéd 
tò sell the wholé of the property including 

- _ the son’s share. ` RE | Lou 
Mr. Varadachariar who. appears for the 
appellants contends that the whole pro- 
‘perty vested in the Official Receiver and 
under the law the -Official Receiver is 
entitled to dispose of the whole property 
including the sons’ share and that by. the’ 
-` vesting order of Ist Febrüary 1991 any 
defect in the title of the Official Receiver 
was cured. An objection: was taken that 
as the property did not vest in the Official 
Receiver the sale by-him was bad. There 
are decisions of this Court. which hold that 

- there must be an order.by the District 
Court vesting the property in the Official 
Receiver; otherwise the Official Receiver 
has:no right to deal with -the property. 

. Under's. 27 of the’ Provincial Insolvency 
Act (V of 1920).on the making of an order 


GARAPATI NARASIMUDU. V, BASAVA SANKARAM, 


[85 I, O. 1925]: 
of adjudication, the whole property of the 
insolvent vests in the Court and till the 
Court appoints a Receiver of the property 
undér s, 56 of the Provincial Insolvency 
Act, the property does not vest in him. In 
this ĉase no such order was passed ‘by the 
District Court till lst February 1921. The 
judgment of the District Munsif was deli- 
vered on 9th February 1921. The question 
in this caseis whether the Official Receiver ` 
could. give a good title to the vendee. It 
is admitted-that-on the date of the sale 
the property did not vest in him, no 


‘order to that effect having been passed by . 


the District Court, It is urgéd by Mr. 
Varadachariar that the property of the 
insolvent vested in the District Court and, 


- therefore, the plaintiff could not sue. for a 


declaration of his right. It was held by. 
the learned Chief Justice and Coutts- 
Trotter, J., in Official Assignee of Madras.v. 
Ramachandra Aiyar, (1), that “where the 
managing member of a joint Hindu family 
consisting of himself and his sons is. 
adjudicated an insolvent, the interests of - 
the sons do not vest in the Official As- . 
signee by .reason of the adjudication, 
although it would be competent to the - 
latter to. deal with their shares if the debts 
of the insolvent were of such a nature as - 
to be binding on their interests’. Mr. 
Varadachariar’s contention is that there is ` 
a difference between the law as contained 
in the Provincial Insolvency Act (V of 


- 1920) and that contained in the Presidency 


Towns Insolvency Act III of 1909 so far as 
this point is concerned and that s. 52 of 
the ‘Presidency Towns Insolvency Act gives 
power specifically to the Official Assignee 


- to exercise and take proceedings for exer- 


cising all’ such powers in or over or in 
respect.of property as might have been. 
exercised by the insolvent for his own 
benefit; and that such a provision as that 
contained in s. 52 not being enacted in the 
Provincial Insolvency Act, it must be 


.assumed that what vests in the Official 


Receiver is not only the property of the 
insolvent but the property of the undivid- 
ed Hindu son as well. I was at first inclin- 
ed to uphold this contention as the defini- 
tion of the word ‘property’ clearly includes 
not only the property of the insolvent, but 
all the property over which he could exer- 


cise a right for his own ‘benefit and a ` 


(1)68.1nd. Cas. 898; 46 M. 54; 16 L. W. 559; 
(1922) M, W, N. 653; 43 M, L. J. 569; (1923) A. 1. R.^ 
(M)85. — : A i i E 
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Hindu father can sell for his own debt his 
undivided son's share. Though a literal 
interpretation of the definition of the word 
'property'in 8. 2 ofthe Provincial Insolvency 
Act V -of 1920 may be favourable to the 
appellants' contention, yet 
Single Judge, “I felt bound to follow.the 
decision in Official Assignee of Madras v. 
Ramachandra Aiyar (1). But before I deliver- 
ed the judgment in the case, I came across in 
20. Law Weekly 21 (Short Notes) a short 
note of’ the recent . decision . of the learned 
Officiating Chief Justice and “Srinivasa 
Iyengar, J., in A. S. No. 139 of 1921 
[Kuppusami Goundan v. Marimuthu Goun- 
dan (2)) I sent’ for the decision and 
‘as I found that the learned Chief Justice 
dissented from the ruling in Official Assignee 


of Madras v. Ramachandra Aiyar (1), I> 


had the case posted forfurther argument 
and -heard it with reference to that ruling. 
The learned Officiating Chief Justice and 
Srinivasa Iyengar, J., held that what vests 
in the Official Receiver is not only the 
share of a Hindu father but also the share 
of his undivided 
alienate- for his own debt. 
decision I hold that the share of the plaint- 
iff did vest in the District Court. This 
does not prevent a son from bringing 
a suit for partition of his share on the 
ground that the father’s debt was illegal 
or immoral and that the father could not 
convey :his share validly for such a debt. 
Section . 28 of the Provincial Insólvency Act 
V of 1920 applies only to suits by creditors 
of the insolvent, A suit by a person who 
“is not a-creditor and who claims independ- 
ently of the insolvent is not barred by the 
provisions of the Indian Insolvency Aot, 

In this case the Official Receiver purport- 
ed to sell the son’s share. also. That is 
the” finding of the Subordinate Judge and 
that is also the plaintiff's case as set 
out in para. 7 of the plaint. The con- 

- tention for the respondent is that the 
Official -Receiver could not convey the 


property which did not vest in him and. 


that the vendees did not get a good title. 
On the date of the sale the property of the 
- insolvent including that of the son's share 
was vested in the District Court. .On 1st 
, February 1921 the District Court passed 
an order vesting the property in the Official 
Receiver. Two points are urged for the 
appellant (1) that the sale being by the 


" (2) 82 Ind. Cas. 438; 47 M. L. J. 487; (1924) M. W. 
_N, 807; 20L, W, 783; (1925) A. I R. (M.) 52.. - 
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-of. third: persons. 


son: which he could: 
Following that. 


t 
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agent of a principal who afterwards ratifi- 
ed it, is good, (2) théugh the property 
did not-vest in the Official Receiver before 
the date of sale yet it vested in him after 
the sale:and under s. 43 of the Transfer 
of Property Actthe vendees get a good 
title. “As regards the first contention, it is 
urged on behalf of the respondent that 
under s. 200 of the Contract Act, a principal 
could not ratify an act to the prejudice 
The Official Receiver is 
an officer of:the Courtand acts on behalf 
of the District Court. As a rule the District 
Court by an order vests the property of 
the insolvent in the Official Receiver. In 
this case such an order was not passed, 
although the District Court- transferred 
the petition of the insolvent for disposal. 
When the District Court was appraised 
of the fact that it was necessary that it 
should pass an order vesting the property 
in the Official Receiver it passed such ‘an 
order on Ist February 1921. Before the 
order was -passed, the Official Receiver 


‘sold the property to the appellants. Where 


a person who acts ordinarily as an agent 
bona fide ‘thinking that he has a right to 
act for the principal conveys the property 
of the-principal, it is open to the principal 
to ratify such act and thereby give a good 
title to the vendee. If an agent -acts 
without authority and thereby prejudices 
the rights of third persons, the ratification 
by the principal woüld not validate the 
act. But where the principal's property 
is alienated, and the only person that 
could be prejudiced is the principal him- 
self, s..200 does not stand in the way of 
such an act being ratified by the principal. 
In Subba Atyar v. Ramiaswami Aiyangar 
(3) it was held that a sale by the Official 
Receiver before the vesting order was 
valid. The learned Judges observed that 
the_Official Receiver is an agent of the 
Disirict Court and that his act is valid. No 
doubt in that case they relied upon the 
general terms ofthe order as giving power 
to the. Official -Receiver to deal with the 
property though there was no subsequent 
order vesting the property. In this case, 
there is an order subsequent to the sale, 
vesting the property in the Official Receiver. 
This decision is quoted with approval in 
Sankaranarayanam Pillai v. Rajamani (4). 


(3) 62 Ind. Cas. 346; 40 M. L. J. 209; 13 L. W. 227; 
(1921) M. W- N. 135; 29 M. L. T. 933; 44 M. 547. 

(4) 83 Ind Cas, 196; 46 M. D. J. 314;.34 M. 1, T. 
152; 47 M. 462; (1994) A, I. R. (M.) 550; 20 L, W. 357, 
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Philips, J. observes with reference to 
the case in Subba Aiyar v. Ramaswami 
Aiyangar (3) "Aecepting this case asan 
authority for, the proposition that the 
Official Receiver can act as agent, it is 
clear that the subsequent ratification by 
the Court would make the proceedings 
valid." 'The respondent relies upon two 
cases, one in Kavali Sankara Rao Garu 
v. Turlapatt Ramakrishnayya (5) and 
another in Vythialinga Padyachi v. Pon- 
nuswami Padyachi, (6) as supporting his 
contention that in the absence of vesting 
order before the date ofsale the Official 
Receiver could not give a valid title to the 
vendee from him. But in those two cases, 
there was no vesting order. Itis well- 
settled that there should be an order by 
“the District Court vesting the property of 
the insolvent in the Official Receiver 
otherwise the property of the insolvent 
would not vest in him. The two cases relied 
upon by the respondent do not conflict 
with the decision in Subba Aiyar v. Ram- 
aswami Aiyangar (4) and Sankaranrayanam 
Pillai v. Rajamani (5). In this case the 
order of the District Judge vesting the 
property in the Official Receiver is suffici- 
ent ratification of his act so asto givea 
good title to the appellants. 

The second contention of the appellants 
is entitled to considerable weight. By the 
vesting order, the property of the insolvent 
actually vested in the Official Receiver. In- 
other words what vests by reason of s. 27 
of the Provincial .Inselvency Act in the 
. District Court is made to vest in the Official ` 
Receiver and the vendee from the Official 
Receiver at atime when the property did 
not vest in him can claim the benefit of s. 
43 of the Transfer of Property Act when the 
property vests in him. Supposing an agent 
sells the property of his principal when he 
had no right to convey the property and 
if subsequently the principal conveys that 
property to the agent, the vendee will get 
good title by reason ofs. 43 of the Trans- 
fer of Property Act. In this case the 
property of the insolvent vested in the 
Official Receiver on 1st February 1921 and 
the appellants are entitled to rely upon 
that fact and set up their right against 
the plaintiff. It is contended on behalf of 


(5) 78 Ind. Cas. 294; 46 M. L. J. 184; (1924) M. W. 
"198; 34 M. L. T. 2; 19 L. W. 450; (1994) A. I. 


J. 78; (1921) M. W.. 


E 


:(M.) 461. 
(6) 62 Ind, Cas. 396; 41 M. L, 
= A 
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the respondent that on the date of the 
filing of the plaint, the appellants had no 
title to the property. But the order of the 
District Court was passed before the judg- 
ment was delivered by the District Munsif 
in favour of the respondent. I hold that 
the appellants have derived a good title 
from the Official Receiver and in the 
light of the findings of the lower Courts, 
the plaintiff is not entitled to a decree for 
partition inasmuch as his share has been 
validly conveyed by the Official Receiver 
to the appellants. In the result the appeals 
are allowed and the plaintiff's suit is dis- 
missed but considering the fact that the 
Official Receiver sold the property before it 
vested in him, I think this is a fit case 
where both the parties should be made to 
bear their own costs throughout. The 
memorandum of objections is dismissed, 

VN. — Appeal allowed. . 

Z. K. 1 j 


: BOMBAY HIGH COURT. 
ORIGINAL CIVIL Jurispicrion Surr No. 1233 
oF 1923. 

July 27, 1923. 
Present:—Mr. Justice Mulla, > 
ARDESHIR FRAMJI GHASVALLA~ 
PLAINTIFF  :; 


versus . 
TRICAMDAS GORDHANDAS— 
DEFENDANT. : 
Cantonments (House Accommodation) Act (II of 1902), 
s. 6, scope of—Vendor and purchaser—House in Can- 
tonment—Agreement to comply with  requisition of 
Cantonment Authorities for transfer—Undertaking to 


.waive protection of s. 6 (c), validity of-—Purchaser, 


whether bound to give undertaking. 

Section 6 of the Cantonments (House Accommoda- 
tion) Act does not contain any prohibition against 
a transfer by an owner of a house of his right to 
continue in occupation of the house. All that the: 
section says is that no notice requiring the vacation 
ofa house shall be issued under the section if the 
house is occupied by the owner. But the owner 
may agree that if the house is required by the Mili- 
tary Authorities, he would deliver possession thereof 
to them. [p. 444, col. 2.] i 

A Cantonment Magistrate is not, therefare, pro- 
hibited from entering into such an agreement with an 
intending purchaser of a house, and such an agree- 
ment would not defeat the provisions of the Canton- 
ments (House Accommodation) Act. |ibid.] E 

Defendant agreed to buy a house from the plaintiff. 
One of the terms of the contract was as follows:— 
“Tenure Cantonment land. You will have to comply 
with all the requisitions of the Cantonment Autho- 


tities for the trangfer of the property to your name,” 
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leave to transfer the house to the defendant. The 


Cantonment Magistrate replied that leave would be. 


given provided the purchaser gave an undertaking 
that the house would always be--available for occupa- 
. tion by a Military Officer on. duty at the station and 


that he will not claim tolive in it as owner. Defend-. 


ant refused to give this undertaking: 

Held, that the obligation to vacate and rent the 
house to a Military Officer was an incident of lend 
held on Cantonment tenure, and that as the defend- 
- snt knew that the tenure was that of Cantonment 
land he must be held to have bought the land sub- 
ject to. the incidents of that tenure, and having 
undertaken to comply with all the réquisitions' of 
the Cantonment Authorities for the transfer of the 
property to his name he was bound to sign the 
“undertaking in the form required by the Cantonment 
Magistrate. [p. 445, col. 1.] ' : 

: Mr. Kanga, Advocate-General, for the 
Plaintiff, : ih 

Mr. Kemp, for the Defendant. i 


JUDGMENT.—This is an originating 
summons taken out by the plaintiff for the 
determination ofthe questions (1) whether 
the defendant is not bound to comply with 
the requistions of the Cantonment Author- 
ities sét forth in the plaint, (2) whether the 
said requisitions' are arbitrary and illegal, 
and (3) whetherthe defendant should not 
specifically perform the contract of sale 
and complete the: purchase. 


By an agreement constituted by three - 


letters the defendant agreed to buy from 
the plaintiff his land and bungalow situated 
at Wanowrie Lines, Poona, for Rs. 40,000. 
. The defendant paid Rs. 5,000as earnest. 

One of the terms contained in the letter 


dated October 17, 1921, addressed by the 


. plaintiff to the defendant, was as follows:— 
“Tenure Cantonmentland. You willhave 

to comply with all the requisitions of the 
. Cantonment Authorities for the transfer of 
the property.to your name. 4 
Subsequent to the date of the agree- 
mentthe plaintiff applied to the Canton- 
ment Magistrate, Poona, for leave to sell and 
transfer the said property to the defendant. 
On Novembér 26, 1921, the Cantonment 
Magistrate wrote.to the plaintiff stating 

_ thatthe General Officer Commanding would 
be moved to allow the plaintiff to ‘sell 
the property if the purchaser gave, before- 
hand an undertaking in writing in these 
. terms: "That the bungalow will always be 
available for occupation by a Military Officer 
on duty at this station and that he will not 


claim to live in it as owner." - The plaintiff . 


. sent à copy of this letter to the defendant's 
attorneys.. On December 1, 1921, the de- 
fendant's attorneys wrote to say that the 


b* 
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undertaking asked for was an attempt to 
get round s. 11 of the Cantonments (House 
Accommodation) Act, 1902. To that letter 
the plaintiff replied on December 7, stating 
informed 
the defendant that he would have to exe- 
cute an undertaking in the form required 
by the Cantonment Authorities. The plaint- 
ifs attorneys communicated the contents 
‘of the defendant's letter of December 1, to 
the Cantonment Magistrate. On Decem- 
ber 10, the Cantonment Magistrate wrote to 
the plaintiffs attorneys asking them to in- 
furm the defendant's attorneys that under 
the conditions of the grant of building sites 
in Cantonments the Military Authorities 
had the power to veto the contemplated sale 
of any property and that the General Officer 
Commanding Poona District would not 
exercise this rightinthe case of the pro- 
posed sale if the purchaser gave the requir- 
ed undertaking. On December 22, the de- 
fendant’s attorneys wrote to the plaintiff 
stating that the plaintiff knew that the de- 
fendant was purchasing the property for 
his own use and occupation, and that unless 
the proposed condition was waived, the de- 
fendant would not complete the purchase. 
Further correspondence ensued, and, on 
June 24, 1922, the defendant wrote to the 
plaintiff to the effect that the question whe- 
ther the Cantonment Authorities had power 
torequire an undertaking in the above form 
would come up for consideration in the 
Bombay Legislative Council in the autumn 
session, and suggested that the matter 
might standover until then. The plaintiff 
agreed to this, but as nosuch question came 
up before the Council, he took out the 
present summons on April 3, 1923. 
* k k k k k K k k k F o 
The only other guestion is whether the 
undertaking required by the Cantonment 
Magistrate was legal. It was contended for 


` the defendant that though he agreed to 


comply with all the requisitions of the Can- 
tonment, Authorities for the transfer of the 


property to his name, he did not agree to 


comply with any unlawful requisition, and 
that the undertaking asked for was un- 
lawful. This contention was based on ss. 6 
and 1) of the Cantonments Act, On the 
other hand; it was urged for ihe plaintiff 


that the Act did not apply, and that the 


case was, therefore, governed by Cantonment 
Rules 1938, 1939 and 1999. lt was also ar- 
gued that even if the Act applied, the under- 


. taking asked for was not unlawful. 


444 Si 

Tt so Deni ‘from Ex. A that the site of 
. ‘the property in ‘question was occupied by 
a bungalow shown in the map of 1828, The 
Bité was granted ‘on™ “certain conditions of 
tehure which are seb out in Ex. B. Con- 
dition No. 1'providés that Government re- 
tain the power of resuming the land at any 
time on giving one months notice. “Con- 
dition No. 2 is asfollows:— ` 

“The ground being the property of Gov- 
exnmens, cannotbe sold by the grantee. The 
right of occupancy alone can be sold by the 
grantee; but not without the sanétion of 
His Excellency the Commander-in-Chief 
obtained through the Officer Commanding 
the station: Thefact of registering such 
deed of sale does not legalize it, if it is 
otherwise contrary to regulations.” 

The sections of the Cantonments Act 
material to the present inquiryare ss. 4, 6 
and 11. Section 4 is as follows:— 

“Nothing in this Act shallaffect the pro- 
: visions of any written instrument executed 

by'or on behalf of the East India Company 
or the Government, unless the other party 
entitled and the Secretary of State for 
India in Council consentin writing to be 
bound by the terms of this Act,” 

Section 6 runs thus:— 

“Where the Cantonment Authority, on 
application made to it as hereinafter provid- 
ed by s. 8 and subject to the requirements 
of that section, considers that the liability 
imposed by s. 5 shouldbe enforced on , be- 
half of a Military Officer, it may, if the 
house is not already occupied bya Military 
Officer, by notice— 

(a) require the owner tolet the house to 
d Military Officer named in the notice, 

. ah 


(b) require the existing occupier (if any) 


to vacate the same.' 

Section 11 provides that “no notice shall 
beissued under s.6 if the house...(c) is 
occupied by the owner.’ 

On the strength of these sections it was 
argued for the defendant that if an intend- 
ing purchaser gave an undertaking as re- 
quired by the Cantonment Magistrate, it 
would be to contravene the provisions of 
s. 1l, and that the contract implied in the 
undertaking would, therefore, be void E 
8. 28 of the "Indian Contract Act, 1872, 
defeating the provisions of the. law, ‘and 
that the transfer would be- void for the 
same reasons unders.25 ofthe Transfer of 
Property Act. It wasalso argued that s. 
11 conferred upon the owner ofa house in 
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& Cantonment the right of not being evict- 
ed by a notice unders. 6, and thathe ean- 
not contract himself out of that right, and 
reliance was placed on Kashi Prasad v. 

Kedar Nath Sahu (1). I am unable to ac- 
cede to these contentions. The Act does 
not contain any prohibition against atrans- 
fer by an owner of his right to continue in 
occupation of the house. All that the Act 
says is that no notice shall be issued under 
s. 6 if the house is occupied by the owner, 

The ownér, therefore, may agree that if the 
houseis required by the Military Authorities, 

he would deliver possession threof to them. 

The Cantonment Magistrate is not prohibit- 
ed from entering into any such agreement 
with an intending purchaser or. even an 
owner in possession.. Such an agreement 
would not, in my opinion, defeat. the pro- 
visions of the Cantonments Act. The deci- 
sion in Kashi Prasad’s case (1l) rested on 
the provisionsofs. 9 of the N.-W.P. Rent Act 


- XII of 1881. That section is in these terms: 


“The right of tenants at fixed rates may 


devolve by succession or be transferred. No . ° 


other right of occupancy shall be transferable 
in execution of a decree or otherwise than 
by voluntary transfer between persons in 
fayour of whom as co-sharers such right 
originally arose, or who have become by 
succession co- -sharers therein.” 

, There is no prohibition, express or im- 
plied, ins. 11 of the Cantonments Act. I 
hold, therefore, that the undertaking re- 
quired by the Cantonment Magistrate is 
not illegal or arbitrary. 

‘But the matter does not rest there. The 
land in this case is held subject to the 
termscontained in the written instrument 
Ex. Bexecuted on behalf of Government. 
That it is executed on behalf of Government 
is clear from condition No. 1 which reserves 
to Government the right of resuming the 
land. By virtue, therefore, of s. 4, the 
provisions of the "Cantónments Act do not 
apply to this land. If the Act does not 
apply, Cantonment Rules, 1938, 1939and 1999 
apply. Rule 1938 provides that “in the event 
of ahouse in Cantonments occupied by a 
non-Military resident being required for an 
officer, a formal notice should be served ori 
the occupant requiring him tovacate by a 
certain date.” Rule 1939 provides that “the 
owner of any house, in a Military Canton- 
ment, not occupied by a person belonging te 


‘the army, may be required to rent the same 


P 20 A. 219; A. W, N. (1898) 47; 9 Ind. Dec. (x, s.) 


_ Station who may require itto reside in, if =- 


` 


m | 
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toany Military Officer belonging to the 


the Officer Commanding -the station ig. 
‘satisfied that there is no other suitable ~ 


hóuse available," Rule 1999 provides that; 
"no ground will be granted except on the: 


following conditions, which are to be Sub-- 


scribed to by every grantee, as well as bj. 
those to whom his grant may subsequently be’. 
transferred.” - Then follow the conditions 
The first condition is in almost the sanie. 
terms as condition No. 1 in Ex. B. The”. 
second condition is that “the ground being 
the property of Government cannot be sold . 


. by the grantee,” "This corresponds with. the 


first part of condition No. 2in Ex. B. By 
the latter part of condition (b) provided that. 
"the saleor transfer of any house in Can- 
tonments must first receive tlie sanction of 
the Local Military Authorities." ‘This cor- 
responds with the second part of condition 
No. 2 in Ex B. ` ur 
According to Rule 1939 an owner may be 
required to rent his houseto a Military Officer 
even if it is occupied by the owner.: The 
undertaking required by the Cantonment 


"Magistrate does not go beyond this rule. 


The obligation to vacate and to rent the 
house to a Military Officer is an incident of 
land held on Cantonment tenure. The 
letter of October 17, 1921, expressly stated 
“tenure-Cantonment land”. The defendant 
knew what the tenure was, He must, there- 
fore, be held to have -bought the land sub- 
ject to the incidents of that tenure, and 
having undertaken to comply with all the 
requisitions of the Cantonment Authorities 
for the transfer of the property to his name, 
he is bound to sign the undertaking in the 
form required by the Cantonment Magis- 
trate. ` ' 


'" My answers to the questions will, there- 
- fore, be: No. 1 The defendant is bound. No.2 


No. No.3 He is bound. No. 4 The-defend- 
ant should pay the costs of the summons 
and the hearing. Counsel certified. ` 

ZK T Order accordingly. 
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OUDH JUDICIAL COMMIS- 

i SIONER'S COURT. 
SECOND CIVIL APPEAL No. 337 or 1923. 
1 . December 1, 1924, 
Present:—Mr. Dalal, J. O., and Mr. 
Wazir Hasan, A. J. C. 


SHEORAJ SINGH-—PrAINTIFF— 
` APPELLANT 


i on versus : 
`- Musammat PRULBASA KUER AND 
. ANOTHER—DEFENDANTS AND SARDAR 
SINGH-—PLAINTIFF—RESPONDENTS, 

Suits Valuation Act (VII of 1887), s. ll—Over- 
valuation or under-valuation of suit, effect of Change: 
of forum—Jurisdiction, want of, whether cured— Pre- 
judicial disposal of suit, meaning of. 

For the purposes of sub-s. (b) of s. 11 of the Suits 
Valuation Act, it must be decided on the circumstances 
of each case whether the change of forum owing to 
over-valuation or under-valuation has affected the 
disposal of the suit on its merits prejudicially or not, 
The disposal of a suit on its merits is prejudicially 
affected within the meaning of the sub-section when 
such -disposal is made by a District ‘Judge, instead of 
being made, as it ought to have been if the valuation 
were. correct, ‘by a Bench of two Judges of the Court 
of highest jurisdiction ina province. In sucha case 
the lack of jurisdiction in the Court which has dis- 
posed-of the.suit is not cured by- the provisions of 
S. ll ofthe.Suits Valuation Aet.. [p. 447, col. 2.] 

Kalu Achan v. Meenakshi Nethiar Amma, 73 Ind, 
Cas. 87; 46 M. 631; 18 L. W.1; 45 M. L. J. 135: 
(1923) M. W. N. 489; (1924) A. I. R. QL) 6; 33 M. L. T. 
5, dissented from. : : 

Mohini Mohan Misser v. Gour.Chandr Rai, 56 Ind, 
Cas. 762; 5 P. L. J. 397; 1 P. T}, T. 390; 2 U. P. L. 
R. (Pat. 123; (1921) Pat. 108 akidang Venkatrao 

adhav v. Rachappa Subrao Jádhao, 16 Ind. Cas, 
1005; 36 B. 628; 14 Bom. L. R. 757, Rachappasubrao v. 
Shidappa Venkatrao, 50 Ind. Cas: 280;. 43 B. 507; 17 
A. L. J. 418; 25 M. L. T. 298; 36 M. L. J. 437; 29 C 
L. J. 452; 21 Bom. L. R. 489; 10 L. W. 274; 24 C. WI 
N. 33; 1-U. P. L: R. (P. O.) 83; 46 I. A. 24 (P. OX 
Hamidunnissa Bibi v. Gopal Chandra Malakar, 94 C. 
661; 1 C. W. N. 556; 12 Ind. Dec. (N s.) 1110 and Sakina 
Bibi v. Abdul Hafiz Khan, 2 O. C. 103, referred to, 

Second appeal against the judgment and 
decree of the Second Additional District 
Judge, Lucknow, at Unao, dated the 3rd 
July 1923, reversing that of the Sub-Judge, 
Unao, dated the 28th November 1921, f 

Mr. H. K- Ghosh holding brief of Mr. A. 
P. Sen and Mr. L. S. Misra, for the Appel- 
lant. | f : 

Messrs, H. Husain and A. Rauf, for the 
Respondents, : : 

JUDGMENT.-—In this second appeal, 
which was referred for decision to a Bench 
of two Judges by one ofus, argument was 
addressed to uson ground of Appeal No.4 
only. It is as.follows :— : 

That the lower Court has acted illegally 
and without jurisdiction in proceeding with 
the matter and deciding it. without any in- 
quiry into the facts of appellants appli. . 


A48 
cation: thatthe entry of Rs., 4,000 as to 


valuation in the suit was a ' mistake for 
Rs. 40,000. - 


It may be conceded at the outset that the | 


contention is worded in a confused manner 
by a Counsel unacquainted with the facts 
of the case. The suit was tried by a Sub- 
ordinate Judge with unlimited jurisdiction 
and the appeal was heard by the Second 
Additional District Judge of Lucknow. Be- 
fore the District Judge there was no ap- 

- plication relating to the valuation of the 
suit and the Reference made in the ground 
of appeal to the need of inquiry is unwar- 
ranted by facts. 

The points at issue really are :— 

(1) Whethér the valuation of the. suit 
was such as to put the appeal beyond the 
pecuniary jurisdiction of a District Judge? 

(2) Whether in that case the decision of 
the District Judge was without jurisdiction 
and so void ? 

It is unfortunate that care is not taken 
in framing grounds of appeal, such an im- 
portant work being left to Junior Counsel 
unsupervised by the seniors better.versed 

jn. drafting. We shall, however, not take 
the course which may reasonably be taken 
by other Courts of disallowing argument 
which does not arise from the ground of 
Appeal No. 4, only permitting ourselves to 
draw the attention: of Counsel to the seri- 
ous danger to litigants in the loose. draft- 
ing of grounds ofappeal consequent on a 
misunderstanding or want of understand- 
ing of the facts of the case. We shall 
make our disapproval felt when awarding 
costs. 
“The facts are these. The suit in the 
Trial Court was for a declaration that a 
Will executed by a last male. Hindu owner 
was a forgery and that in consequence the 
defendant lady Musammat Phulbasa and 


the other defendant her transferee had an. 


interest in the property in suit only for the 
lifetime of the widow and not absolute. 
The Trial Court decreed the suit, but on 
appeal by the defendants the suit was 
dismissed and the Will was held to be 
genuine. 

In the plaint Tm salido given for the 
purposes of jurisdietion i is written in ragam 
(writing) and not in figures and the raqam 
represents Rs. 4,000 and not Rs. 40,000. The 
case of the plaintiff-appellant here i is that 
this was a slip for Rs. 40,000 and we know 
that such a mistake could easily be máde. 
Judgment was delivered on 28th November. 
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1921 and when the plaintiffs, on obtaining 
a copy of the decree on 12th December, 
1921, discovered that the suit was valued | 
at Rs. 4,000 they applied through their 
Pleader on 16th December to the Trial Court 
for a correetion of the plaint and the decree 
at Unao. "The Trial Oourt was unable to 
enter into the question because an appeal 
has ‘already been filed by the defendants in 
Lucknow on 13th December,” For this 
reason the Trial Court dismissed ‘the ap- 
plication on 4th February 1922. No written 
objection to the jurisdiction of the District 
‘Judge was taken in the lower Appellate 
Court and there is no affidavit on the record 
to prove that any oral objection was taken, 
or that the Judge’s attention was drawn 
to the application of the plaintiffs of the 
16th of December 1921. The “District 
Judge's judgment was delivered on 3rd 
July 1923. There appears to have been a 
division in the camp of the plaintiffs, only 
one plaintiff Sardar Singh has gone over to 
the defendants and accepts the genuineness 
of the Will. Possibly this may have led to 
Sheoraj Singh submitting to the jurisdiction 
of the Distriet Judge. : 


As regards actual valuation it is certain 
that the property in suit is of a larger value 
than Rs. 5,000. It is-sufficient to mention 
that the revenue payable is Rs. 875, so its 
value must be at least Rs. 18,000 to take . 
the lowest computation of 20 times the 
revenue, We hold it to be correct, there- 
fore, that by a slip the plaintiffs’ scribe 
entered Rs. 4,000 in place of Rs. 40,000 
through his stupidity in using ragam nota- 
tion and not figures, 


The next question is of considerable diffi- 
culty. Under ordinaty law parties cannot 
invest a Court with jurisdiction even by 
their agreement, and the decree of the 
Appellate Court would be void when the 
valuation of the suit was beyond the juris- 
diction of that Court, The question, there- 
fore, resolves itself into one, whether the 
doctrine that trial without jurisdiction is 
void from the commencement is modified 
by s..11 of the Suits Valuation Act. That 
section lays down: “An objection that by 
reason of the overvaluation or undervalua- 
tion ofa suit or appeal a Court of first 
instance. or lower Appellate Court which : 
had not jurisdiction with respect to the suit 
or appeal exercised jarisdiction with respect 
thereto shall not be entertained bye an Appel- 
late Court unless 


[51 0.15] 
(a) The objection was taken in. the Court 
of first instance-at or before the hearing at 


. which issues were first framed and recorded, 


or. in the lower Appellate. Court in the 


memorandum of appeal to that Court, or ` 
(b) the Appellate Court is satisfied, for. 


reasons to be recorded by it in writing, that 
the suit or appeal was overvalued or 
undervalued and that the overvaluation or 
undervaluation thereof has prejudicially 
affected the disposal ofthe suit or appeal 
on its merits.”  ' 5 

In the present case cl. (a) will not apply 
because no occasion arose for an objection 
io be taken by the plaintiff in the Trial 


. Court, nor could he include such an objec- 


tion ina memorandum of appeal because 
he was not the appellant in the lower Appel- 
late Court. Coming to cl. (b) we have given 
in writing our reasons for holding that 
the appeal was undervalued by the defend- 
ants, ME P E E 


|^ It was argued before us on behalf of the 


respondents that mere change of forum does 
not prejudicially affect the disposal of an 
appeal on its merits. According to the 
respondents'learned Counsel an applicant 
objecting under 8:11 of the Suits Valuation 
Aot must show that the Appellate Court had 
been guilty of some failure of procedure or 
proper understanding in deciding the appeal 
on its merits. This contention receives 
support from the Full Bench ruling of the 
Madras High Court in Kelu Achan v. 
Meenakshi Nethiar Anna (1) That wasa 
case where the suit was tried by the Court 
ofa Munsif though the real valuation was 
over Hs. 5,000 and the District Judge heard 
the ‘appeal though, it properly, lay to.the 
High Court. AA E 

The provisions of s. 11 of the:Suits Valua- 
tion Act ‘came to be discussed; as in this 
case, on. a second appeal to the High Court. 


The learned Chief Justice observed at page 


648* of the report: “In my judgment, the 
clause of the Suits Valuation Act when 


. referring to prejudicially affecting the dis- 


posal of a suit or appeal on its merits, is not 
considering at all the different rules of 
procedure that there may be on appeal from 
one Court to another Court. , If, as has been 
contended -before us, the mere fact of there 
being some different rules in the procedure 
on appeal must prejudicially affect the 

(1) 73 Ind. Cas. 87; 46 M. 631; 18 L. W. 1; 45 M. 
L J: B5 (1933) M. W. N. 489; (1924) A. I. R. (M.) 6; 
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as? 


disposal of a suit on its merits, the section 


‘has really no meaning at all, because in 


every case from a District Munsif to lower 
Appellate Court, where there has been 
undervaluation the appeal would have to 
be allowed and a new trial ordered, because 
the trial on its merits was prejudiced and 
that, in my judgment, is absurd.” With 


all respect to the learned Judge we find no 


absurdity in the argument put forward by 
the appellant. Every case must be govern- 
ed by its facts. It is not necessary to hold 
that a change of forum by itself would 
affect the disposal of an appeal on its 
merits prejudicially. In some cases there 
may be prejudice and in others there may not 
be; for instance, if the valuation of a suit 
were under Rs. 5,000 but over Rs. 1,000 and 
the suit was tried without jurisdiction by 
a Munsif and not by a Subordinate Judge ` 
andan appeal was tried and decided by a 
District Judge, it could not be said that the 
change of forum created any prejudice. The 
trial was held by a Court without jurisdic- 
tion, butin either case the appeal lay to the 
District Judge and there will be little 
ground to urge prejudice whether one sub- 
ordinate Judicial Officer tried the case or 
another so long as it was properly tried and 
its merits fully discussed. our opinion 
thé matter would be -different when a 
litigant, who is entitled to have the meritg 
of his case. considered on the facts by a 
Bench of two Judges of a High Court, had 
his appeal decided by a.District J udge 
sitting single. In our opinion in every case 
it should be decided on the circumstances 


‘of that case whether the change of forum 


has affected the disposal’ 6f' the suit on its 
merits prejudicially or not. We may point 
out that the word used is ‘disposal’ and not 


-decision and we feel that disposal of a suit 


on its merits is prejudicially affected when 
that disposal is made bya District Judge 
instead of being made, as it ought to be, by ` 
a Bench of two Judges of the Court of 
highest jurisdiction in a province. We 
agree partly with the observation of the 
other learned Judge at page 649* that the 


. object of s. 11 of the Suits Valuation Act 


is to provide a machinery for curing the 
original-lack of jurisdiction in such cir- 
cumstances. He adds that if it does not do 
that it does nothing else. Where we differ 
is in the consideration of the circumstances 


under which the lack of jurisdiction ig 


cured. . His opinion appears to be.that such 


l *Pages of 46 M.—[Ed.] 
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lack. can always be cured where the differ- | 
ence'is only of the Court which has as-' 


sumed jurisdiction. We think that such 
lack cannot always.be:. cured, but- may 
bé.cured only where, in the opinion 
ofthe Appellate Court, there has been no 
prejudice in the lower Appellate Court 
wrongly assuming jurisdiction. ; 

We are supported in our opinion by a 
Bench judgment of the Patna High Court 
in Mohini Mohan Misser v.: Gour Chandra 
Rai (2). The case there was similar in all 
respects to the one before us and one of 
the learned Judges observed: “Nor can it 
bésaid that the appellant is not prejudiced 
inasmuch .as ifthe suit had been properly 
valued there would have ,been appeal to 
the, High Court in the first instance. The 
High Court would have gone into the facts 
of the case and the appellant would not 
haye been confined to urging points of law. 


The case, therefore, -does not come under 


s. ll of the. Suits Valuation Act and the 
décision of the learned District Judge be- 
ing without jurisdiction,- the decree passed 
by him is void.” : 

A. case of the Bombay High Court is very 
instructive, though the point in dispute 
here was not specifically raised there nor 
referred to in the judgment. In that case 
Shiddapa Venkatrao Jadhav v. Rachappa 
Subrao Jadhav (3) the plaintiff sued for an 
injunction and declaration of his rights as 
the adopted son of a certain person. The 
< Trial Court of the: Subordinate Judge 
granted him the two reliefs holding that 
he was such an adopted son. The defend- 
ant appealed to the District Judge though 
the valaation of the suit was "nearly 
"Rs. 70,000. The District Judge wrongly 
entertained it on the ground that the 
valuation was determined -by the amount 
fixed for the .payment of  Court;fee, 
decreed the appéal and dismissed the 
plaintiffs suit. The plaintiff thereupon 
went to the.High Court which reversed 
the, decree of the District Judge on the 
ground that it was void for want of juris- 
diction ofthe Court. That case was similar 
to the one here. On behalf of the respond- 
ent distinction was drawn on the ground 
that the defendant-respondent in the Dis- 
trict Judgeé's Court.had objected, to that 
` Court’s jurisdiction at the hearing of the 

(2) 58Ind. Cas., 762; 5 P. L. J. 397; 1 P.L. T. 390; 
sÙ P. G.R. (Pat.) 123; (1921) Pat. 105. 

(3) 16- Ind. Cas, 1005, 36 B. 628; 14 Bom. L. R. 

E^ co. a uc 


€. 
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appeal there. In our opinion that is not a- 
point of distinetion because it is not pro- 
vidéd in para. (a) of the first clause ofs. 11 
of the: Suits Valuation Act. That para, 
provides only for objection taken’ in the 
First Court and in the memorandum of 
appeal to the lower Appellate Court. In 
the Bombay case the defendant was not 
the: appellant, so there was no occasion 
for him to take objection in a memoran- 
dum of appeal. Paragraph (a) does not 
provide for an objection made by a re- 
spohdent in the lower - Appellate Court. 
Such was the interpretation of facts when 
the appeal went to- their Lordships of the 
Privy -Gouncil from the final decision in 
the High Court [Rachappasubrao v. Shidappa . 
Venkatrao (4)) At page 517* of the report’ 
their Lordships observed that no objection 
to the Court's jurisdiction was taken in the 
First Court, nor in the memorandum of 
appeal. Upon the facts of the case the 
defect of* jurisdiction of the District Court 
would be cured under s. 11 of the Suits 
Valuation Act except on the ground of 
prejudice. . Though no reference was made 
to that Statute Law, both the High’ Court. 
of Bombay and the Privy Council held 
that. the lack of jurisdiction of the Dis- 
trict Judge was in no way cured and that his 
decree was void. : : 
Reference was made by the respondent’s 
learned: Counsel to a Calcutta ruling ofa 
Bench of twoJudges [Hamidunnissa ' Bibi 
v. Gopal Chandra Malakar (5\] which was 
followed by a Single Judge of this Court in 
Sakina Bibi v. Abdul Hafiz Khan (6). In 
that case under the particular circumstances - 
that a Court of Munsif tried a suit which 


was properly triable by a Judge of Small 


Causes, the High Court held on second 
appeal that there was no prejudice by the 
change of forum. Under similar circum- 


: stances we ourselves would have arrived 


ata similar conclusion. The report, how- 
ever, in nowayjustifies the contention of the 
respondent that a change of forum could 
under no circumstances cause prejudice 
such as is contemplated by s. ll of the 
Suits Valuation Act. The facts of the case 
reported in Mohammad Sharafat Ullah v. 
(4) 50 Ind. Cas. 280; 43 B. 507; 17 A. L. J. 418; 25 
M. L. T. 298; 36 M. L. J. 437; 29 C. L. J. 452; 21 Bom. 
L. R. 489; 10 L. W. 274; 24 0. W.N. 33; 1 U. P. L. 
R. (P. O.) 83; 46 I. A. 94; (P. O). 
un e 0.661; 1' C. W. N. 596; 12 Ind. Deo. (N. &) 
(6) 2 O. C. 103. MENU T 
*Page of 43 B.— [Ed] "Spo wes 4 
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Hira Lal (7) were Similar and the learned 
Judge of this Court who: decided it did 
not lay down any such -proposition as is 
conténded for by. the respondent's learned 
Counsel. Upon similar. facts a Bench of 


the Allahabad High Court decided . that 
there was no prejudice under s. 11 under 


‘the cireumstanées of that particular case 


[Dalip Singh v. Kundan Singh. (8)]. 
We do .not consider. it “necessary to dis- 


. cuss` cases and opinions of. Judges reported 


in several unauthorized reports. We are 
satisfied that except in the’ Full Bench 
case of the Madras High Court no other 
High Court has definitely held “that the 


‘change of forum could under no circum- 


stances cause -such prejudice as is contem- 


'"platedin s. ll of the Suits Valuation Act. .. 


.Under the circumstances of the present 


case we hold that prejudice has been caused : 


and that the lack of jurisdiction of the 
lower Appellate Court is not cured by the 
provisions of 8:11 of the Suits Valuation 
Act, 3 2 
Our attention was drawn to the alleged 
dishonesty of the plaintiff in not raising 
a plea of want of jurisdiction in the lower 
Appellate Court. It was pointed out and 
probably justly, that if the decision of the 
lower Appellate Court had gone in favour 


of the plaintiff-appellant he would not have 
agitated the matter further. In our opi- 
_nion both parties are tarred with the same 


brush, ‘The defendant knew full well that 
Rs. 4,000 was a slip for Rs. 40,000 in the 


plaint of the plaintiffs in the Trial Court. 


We are satisfied as ‘to this because of the 


to a yaluation of “Rs. 36,500. When this 


. was pointed out to the respondents’ learned 


Counsel by the Court he explained that 
Pleaders are paid in Subordinate Courts 
far in excess of the valuation of the 
This does not appear to be cor- 
rect, because in the lower Appellate Court, 
where the valuation. was fixed by the de- 
fendant at Rs..4,000 he paid only Rs. 200 to 
his Pleader. In our opinion there is no- 
thing to choosé between the lack of straight- 


‘forwardness of the two parties; 


One. of the plaintiffs Sardar Singh, who 


. isa respondent here, has applied to be dis- 
- charged from the appeal as he now accepts 


the ‘position taken up by the defendants of 
the genuineness of the Will propounded by 


‘them. We shall pass no order at this stage 


à 21 Ind. Cas. 52; 16 O. O. 257. 
(8): 22 Ind. Cas. 614; 36 A: 58: 12 A. L. J. 21. 


29 


© pinbraban v: Ral NARAÍN, © 
in view of the order we propose to pass. in 
this appeal.” 
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In:the result we decree this -appeal of 
the plaintiff Sheoraj Singh, set aside the 
decree of the lower Appellate Court and 
direct that Court to return the petition of 
appeal to the defendants Musammat Phul- 
basa and Chandrapal Singh: for presenta- 
tion to the proper Court. For reasons al- 
ready given by us. we direct that the 
plaintiff shall pay the costs of the defend- 
ants-respondents of this Court and bear 
his own costs. This is the punishment we 
have inflicted on him for unsatisfactory pre- 
paration of the last ground ofappeal in this 
Court and for his want of candour in: the 
lower Appellate Court. 


Z. K. Appeal decreed. 


‘ 


— menan aran 


ALLAHABAD HIGH: COURT. 
LETTERS PATENT APPEAL No. 131 or 1923. 
. July 25, 1924. 
Present :—Mr. Justice Sulaiman and 
: Mr. Justice Mukerji. 
BINDRABAN-—DEFENDANT—A PPELLANT 
i: versus 
RAM. NARAIN AND OTHERS—PLAINTIFFS— 
` RESPONDENTS. 

Adverse’ possession—Hindu brothers owning land 
jointly—Death of one—Widow's possession, nature of. 

Out of two Hindu brothers J. and M. who were joint 
and owned an 8-pies share in a village, J. died first, leav= 
ing a widow B. whose name was recorded with respect 
to a i-pie$ share with the consent of M, On the death of 
M. B.sname was-also recorded in respect of his share 
and B. continued to be -in possession of the whole till 
her death in 1917. On the 6th November 1906, she made 
‘a transfer by way of sale of 4-pies share in favour of 
the defendant and on the 13th September 91918 her 


: reversioners sued for recovery thereof: 


-Held, (1) that there was nothing to show that the 
widow ever claimed title in herself and a title adverse 
to her husband's estate; [p. 450, col. 2.] 

(2) that the first assertion of adverse title took place 


~ onthe 6th November 1906 and the suit was amply 


within time from that date.. [ibid.] A 

Lajwanti v. Safa Chand, 80 Ind. Cas. 788; 22 A. L. J. 
304; (1924) A. I. R. (P. OC) 121; 5 L.192; (1924) M. W. 
N. 442; 20 L. W. 10; 2 Pat. L. R. 245; 28 C. W. N. 960; 
26 Bom. L. R. 1117; 47 M. L. J. 935; 6 P. L. T. 1; 51 I. 


`a À. 171; L. R. 5 A. (P. C.) 94 (P. C.), referred to. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Gokul Prasad, dated 
the lst May 1923. | 

Dr. N. C. Vaish, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—The facts relating to 
this Letters Patent Appeal are these :— 


^ 
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"There were two brothers, Jawahir and 
Mazbut. It has been found that they 
‘were joint. Jawahir died shortly before 
. Muzbut and left a widow, Dari Bahu, surviv- 
inghim. .Thetwo brothers together owned 
an 8-pies share. On the death of Jawahir, 
with the consent of Mazbut, the name of Bari 
Bahu was recorded with respact to a 4-pies 
share. On the death of Mazbut the name 
Bari Bahu was recorded in respect of 
the 4-pies share which stood in his name. 
Bari Bahu- continued to be in possession 
of the entire 8-pies share till her death 
which happened in 1917. Before her death, 
however, she, on 6th November 1906, made 
a transfer by way of sale of a 4-pies share 
in favour of.the defendant-appellant. On 
13th September 1918, that is to say within 
12- years of the execution of the sale-deed, 
the respondents ‘brought the suit out of 
which this appeal has arisen claiming, as 
the reversioners of Bari, Bahu, for the 
recovery of the 4-pies share gold to the 
defendant-appellant. One: of the pleas of 
the appellant was that Bari Baha -was 
in adverse possession of the property, and 
therefore, the plaintiffs’ suit was barred 
by time. This plea found, favour with the 
Court of first instance. On appeal the 
learned District J udge came to the conclu- 
sion that Bari Bahu’s „possession was not 
adverse but was permissive. On this find- 
ing the suit was decreed. A second appeal 
-was filed to this Court, and the learned 
Judge of this Court remitted an issue 
specifically directed to the character of 
possession of Bari Bahu. The finding 
recorded by the learned District J udge on 
16th May 1922 was that the possession of 
Bari Bahu was permissive and not adverse. 
On this finding the learned Judge who 
heard ,the.second appeal dismissed the 
: appeal" brought by the defendant. 

Inthis appeal it is contended that the 
possession of Bari Bahu was really adverse 
and not permissive. The learned District 
Judge has made the following remark in 
his judgment: 

“It is not shown that her (Bari Bahu's) 
- possession ever became adverse or was even 
. alleged to be adverse before the sale-deed of 
November 6, 1906.” 


Assuming that Bari Bahu did not obtain 


possession until the death of Mazbut, it does 
not necessarily follow that she claimed title 
adversely to her husband's estate. Ordin- 
arily a Hindu widow would claim to be in 
possession in theright of her husband. As 
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the learned District Judge has remarked, 
there was absolutely nothing before him to 
show that she ever claimed a title in herself 
and a title adverse to her husband’s estate, 
and, therefore, to the estate which would go 


~on her death, to the reversioners to her 


husband's property. 

Two cases of the Privy Council have been 
eited to us to show that, in the eircumtances 
of .these cases, their Lordships held that 
the possession of the widows, in those cases . 
was adverse. , But each case must be treated - 
on its own facts. In the latest Privy Coun- 
cil case of Lajwanti v. Safa Chand (1), their |. 
Lordiships found, in the circumstances of 
the case that, the two widows who were not © 
entitled to the property (they -being step- 
mothers to the male owner-of the property) 
werein possession as Hindu widows and 
they prescribed for the benefit of their hus- 


.band's estate, This case, therefore, is entire- 


ly concluded by the finding of the learned 
District Judge, that there was no assertion 
of an adverse title by the widow in herself, 
namely, title, adverse to her. husband's 
estate and to the estate that would go to 
the reversioners. The first such assertion 
that did take place was on 6th November 
1906, and this suit is amply. within time. 
from that date. 

The appeal fails and is hereby dismissed 
m da 

Appeal dismissed. 

d 80 Tad. Cas. 788; 22 A. L. J. 304; (1924) 
(P. C.) 121; 5 L. 192; (1994) M. W. N. 442; 20 L. W. 10; 
2 P. L. R. 245; 5; 98 C. W. N. 960; 26 Bom. T. R. 1117; 47 
M. L. J. 935; 6 P. L. T. 1; 511. A. 171; L. R. 5 A. (P. C.) 
94 (P. O.), 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. : 
Execution or DECREE APPEAL No. 22 or ccn 
November 13, 1924. ^ 
Present: —Mr. Dalal, J. C., and 
Mr. Wazir Hasan, d. J.C. 
Pandit IQBAL NARAIN--DECRER-HOLDER 
—APPELLANT 
versus 
Musammat JAGRANI-—J UDGMENT-DEBTOR 
-— RESPONDENT. 


Limitation Act (IX of 1908), Sch. I, Arts. 181, ‘182 
—Civil Procedure Code (Act. y of 1908), O. IX, rr. 2, 


4--Ececution of. decree—A pplication for execution 
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—Continuation of proceedings—Application to con- 
tinue proceedings, nature of—Dismissal of application 
for default of decree-holder—Limitation. ` 

An application contemplated by Art. 181 of Sch. I to ` 
the Limitation Act must be an application required by 
law to be made. [p. 453, col. 1, : 

There is no provision of law which requires a 
decree-holder to make an application where the 
. sole object is the continuation of proeeedings in a pend- 

ing case. Where the Court intends to and does, as a 
matter of fact, maintain an application for execution 
on its pending file, and stays proceedings for the time 
being and does not finally dispose of the application, 
an application made to the Court for the sole object 
of drawing its attention to the pending file so that’ 
it may proceed with it, is not governed by any 
Article of the Limitation Act. [ibid.] 

(Case-law discussed.) , 4 | 

An application for execution of a decree for sale 
on foot of a- mortgage was returned to the decree- . 
holder for certain amendments to be made. and for 
the filing of certain papers. The application was 
again filed by the decree-holder without the amend- 
ments having been made and without the papers 
which had been directed to be filed? The Court 
directed notice to issue to the judgment-debtors and 
fixed a date for hearing. On the daie fixed the 
decree-holder did not appear and the notice issued 
to the judgment-debtor was found not tó have been 
served as the decree-holder had failed to pay costs 
for further proceedings. Thereupon the Court passed 
the following order:—“The case be consigned to re- 
cord on account of the decree-holder's default: in 
prosecution. The decree-holder will bear his costs." . 
More than three years after this order the decree- 


holder made an application for continuing proceed- 


ings under his previous application: : 

Held, that the order passed by the Court on the 
- previous application could not be interpreted as 

meaning that the Court merely postponed the hear- 
ing of the application, the application was finally 
intended to be dismissed and was, as a matter of fact,. 
dismissed by that order and that, therefore, the 
ira eus application was barred by time. [p. 453, 
col. 2, ` 

When dn application for execution hasbeen dis- 
missed for default, in circumstances mentioned in 
rr. 2 and 3 of O. IX of the O. P. C. relating to suits, 
proceedings under r. 4 of the Order cannot be taken 
in respect of such an application. [p. 454, col, 1] 

Thakar Prasad v. Fakir Ullah, 17 A. 100; 5 M. 
L. J. 3; 22 I. A..44; 6 Sar. P. C.J. 526; 8 Ind. Dec. 
(N. 8.) 393 (P. O.), relied on. 3 

Appeal against an order of the Sub- 
Judge, Mohanlalganj, Lucknow, dated the 
18th February 1924. 

Mr. Sailendra Roy, for the Appellant. - 

Mr, Gaya Prasad and Mr. Wasim holding 
brief of Mr. Hyder Husein, for the Respond- 
ent. : f f 


JUDGMENT.—One of us referred this 
_ appeal to a Bench of two Judges for deci- 
sion. It was accordingly heard by us and 
we now proceed to decide it. : 
The appeal is by the decree-holder. The 
tacts are as, follows: — i 


On the 23rd June 1914, the appellan 
' obtained a final decree for sale of certain 
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property belonging to the judgment-debtor 
in terms of O. XXXIV, r. 5, sub-r. (2), 
of the C. P. O, On the 20th June 1917, 
the decree-holder made his first application 
for execution as directed by the provision 
ofr. 10 of O. XXI of the Code. The 
application was in the form prescribed by 
r. 11,- sub-r. (2 of the same Order, 
The mode in which the assistance of th 

Court was required was by the sale of th 

Property described in the final decree 

This prayer was in accordance with cl 
(g) of sub-r. (2) mentioned above. The 
application was accompanied with a copy 
of the decree. On the same date the 
office placed the application before the 
Presiding Judge with the report that the 
entry in respect of incumbrances was de- 
fective and that a copy of the khewat was 
not filed. Onthe following day, that is 
21st June 1917 the Court passed an order in 
the absence of the decree-holder. The order 
was as follows:—' Return for the necessary 
amendments. 'The khewat should be filed. 
with the amended application and state- 
ment, to be re-filed within ten days hence." 
On the 3rd July 1917 the application for 
execution was accordingly returned to the 
mukhtar of the decree-holder. On the 9th 
July 1917 the mukhtar again presented the 
same application without making any 
amendments, Along with the application 


‘he filed a written protest against the objec- 


tions taken by the office. The substance 
of the protest was that the decree sought 
to be executed was a decree for sale passed . 


. under O. XXXIV, r. 5, of the C. P. C. and 


that the judgment in which the decree in 
question was passed had determined that 
the property required to be sold was the 
ancestral property of the judgment-debtor. 
A copy of the judgment was alfo filed 
and the prayer was that the application 
for execution be registered and proceeded 
with ‘according to law. On this second 
occasion the office reported that the appli- 
eation for execution was re-filed after the 
time fixed for amendment in the previous 
order had expired. On the llth July 1917 
the Court extended the time and ordered 
notice to issue to the judgment-debtor and 


` fixed the 28rd July 1917 as the date for 


the hearing ofthe case. The notice which 
the Court directed to be issued was obvi- 
ously in compliance with the provision of 
O. XXI, r. 22, sub-r. (1) (a) of the Code. 
The entry in the Court proceedings shows 
beyond doubt that the order of the llth 
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July 1917 was passed in the presence of 
the decree-holder's agent. When the case 
was taken up on the23rd July 1917 the 
decree-holder was absent and the notice. 
issued to the judgment-debtor was found 
not to have. been served, and it was fur- 
ther found that the decree-holder had not 

. supplied costs for further proceedings. On 
“those grounds the Court passed the follow- 
ing order:[— The case be consigned to 
fecord on account ofthe decree-holder's 
defaultin prosecution. 'The decree-holder 
will bear his costs. The amount due under 
the decree was Rs, 1,145-11-0." Since then 
the .decree-holder did nothing till the 28th 
January 1924 when the application now 
f under consideration was made. The prayer. 
in this application is that the application 
for execution dated the 20th June 1917 
be summoned froin the record room and 
necessary steps taken for the sale of the 
properties referred to in it. The lower 
‘Court has held that the order of the 23rd 
July 1917 was an order of dismissal of the 
execution case then pending and that con- 
sequently’ the. present application . was 
barred by time. : 

"The argument in support‘of the appeal is 
that the present application is not an appli- 
cation for execution butis made merely for 
the object of proceeding with the pending 
application. That the present application is 
such anapplication in form cannot be doubt- 


ed but whether it can be treated as bearing. 


the same character in substance as well is 
.ihe question for decision before us. - If the 
answer to this question is in the afirma- 
tive even then the learned Counsel for the 
respondent argues that the present appli- 
cation falls within Art. 181 of ‘the First 
Schedule of ‘the Indian Limitation Act, 
1908, awd as it was made beyorid three 
years from the date ofthe last order of the 


Court it was barred by time, . 

We are unable to uphold this argument, 
If the execution proceedings initiated by 
the original application ofthe 90th June 


` 1917 can be construed in the circumstances. 


-of this case as still pending we are quite 
clear in our judgment that there is no 
‘question of limitation. This opinion of 
ours is Supported in its, entirety by the 


decision oftheir Lordships of the Privy: 


Council in the case of Qamár-ud-din Ahmed 
v. Jawahir Lal (1) and isin accordance 
AI) 27 A. 334; 2 A. L. J. 397: 1°C. L. J. 381; 9.0. 


- W. N. 601; 15 M. L. J. 958; 32 L. A, 109: 7 Bom 
R. 484; 8 Sar, P. O. -J7 810 (b, oy, ^ 10% T Bom L. 
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with Yakub Ali v. Durga Prasad (2). Similar 
view has beentakeninthe cáseof Bhagwanta: 
Kuer v. Zamir Ahmad Khan (3). The deci- 
sion of a ledrned Judge of this Court in 
the case of Girdhari Lal v. Damodar Das 
.(&) seems to be-in conflict with the opinion : 
which we haveheld and which we have just 
now expressed. Article 181 isnot expressly 
referred to in the judgment but the learned 
Judge, however, made thefollowing observa- 
tion:— : i DC tX 
“ An’ application, which isin substance.. 
an application made with the object of 
moving the Court in the matter of a former 
applieation . which has been postponed, 
suspended or otherwise stayed by reason 
of some order, is an application to continue 
the suspended proceéding from the point 


“where it was stayed and may be made at 


any time within three years from the 
date when the right to apply accrued, 
that is, when the orde: for postponment, . 
suspension or stay was withdrawn or be- 
came' inoperative, even though the execu- 
tion proceeding may have been struck off 
by.that order. No question of limitation 
“can arise where an execution case is pend- 
ing or has been merely postponed." We. 
_are in entire agreement with this view 
except in so far as it holds that an appli- 
cation to Gontinue suspended proceeding: 
must be made, within three years from 
the last order of postponement. Indeed 
the last portion of the quotation given 
above would seem to be in conflict with 
the part immediately preceding it. In the 
ease of Kalka Singh v. Gur Saran Lal (5), 
the same learned Judge expressed his. 
opinion’ as follows:— - 4 
"These considerations do not, however, 
apply where .no such obstacle has been 
imposed eithér by the Court -executing 
the decree or by a. Court before which-an 
'appeal from an order passed in the execu- 
tion proceeding is pending or by .the 
Court before which a suit or appeal to con- . 
test the validity ofthe decree or the order.- 
passed in execution is awaiting trial. 
Where there isno such obstacle, actual or 
resulting; there is- nothing to stop the 


. running of limitation, which will be gov- | 


(2) 30 Ind. Cas. 877; 37 A. 518; 13 A.L. J. 760. - 
(3) T8 Ind. Cas. 766; 5 P. L. T. 451; (1924) Pat, 
221; 2 P. L. R. 249; 3 Pat. 596; (1924) A. I. R. (Pat) 
516. mE - 
(4) 25 Ind. Cas. 160; 17 0. ©. 169. .. 
- (5) 54 Ind. Ces. 426; 6 O. J. L. 656. 


PE 
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erned by Art. 181 or 182.of the Indian 
Limitation- Act (IX of 1908) whichever 
may be applicable. As pointed out in 
Chalavadi .Kotiah v. Poloori Alimelammah 
(6), the dismissal of an application for exe- 
cution without notice to the parties and for 
no fault of the décree-holder is a mere 
direction’ to the officers-of the Court to re- 
move the application from the pending 
list; but the decree-holder's right to apply 
for its revival accrues from day to day arid 
will: be barred if no application is made 
for the purpose before three years have 
elapsed from the date when such proceed- 
ings’ were closed in fact or ‘struck off." 
Without ‘deciding we may assume that 
where a bar to the further progress of 
execution proceedings has been created by 


an order of a Court ofcompetent jurisdic- ' 


tion such proceedings may only be revived 
by an application under Art. 18] after the 
removal of the bar but we are unable to 
take the view that even in a case where 
‘the Court intended to and did, asa matter 
. of fact, maintain an application for execu- 
tion on its pending file and stopped pro- 
ceedings for the time being and did not 
finally dispose of the application, an appli- 
cation: made to the Court for the sole ob- 
ject of drawing its attention to the pend- 
. Ing file so that it may proceed with it is 
governed by any Article of the Indian 
Limitation Act. The learned Judge has 
referred. to the. decision in, the case of 
Chalavadi Kotiah v. Poloori Alimelammah 
(6). We have carefully considered that de- 
cision and are of opinion that it does not 
support the view taken 
‘Judge. On ‘the other hand, it distinctly 
lays down that when an application for 
execution is, asa matter of fact, pending- 
the decree-holder has a right every moment 
to ask for further progress in the matter 
of the application, We think that an ap- 
plication -contemplated by Art. 181 must 
. be an application required by law to be 

made and we are not aware of any provision 
of law which requires a decree-holdér to 
make an application where the sole object 
is the continuation of proceedings in a 
pending case. 
respondent also relied upon a. decision of 
a.Bench of the Allahabad High Court in 
the case of Balwant Singh v. Budh Singh 
(7). But that was a case in which an order 


(6) 31 M. 71; 18 M. L. J. 46; 3 M. L. T. 329. 
(7) 56 Ind, Cas. 1006; 42 A. 564; 18 A. L. J. 642. 
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staying execution was passed by a com- 
petent Court, We have nó such case 
before us. - 

We have now to construe the order of 
the 23rd July 1917.” The learned Pleader 
for the appellant contends that the said 
order did not put an end to the execu- 
tion proceedings then pending but simply 
postponed them to a time when the decree- 
holder complied with the directions relat- 
ing to the amendment or showed that the 
application could be proceeded with with- 
out any further act on the part of the dec- 
ree-holder. In support of this contention 


it is pointed out that it having been de- 


termined in the adjudication which resulted 


“in the decree in question that the property 


required to be sold was the ancestral pro- 
perty of the judgment-debtor, the clear 
duty of the Court was to transfer the exe- 


'eution of the decree to the Collector as 


required by the ‘notification of the Local 
Government made under s. 68 of the C. P. 
O. and embodied in para, 181 of the 


. Oudh Civil Digest and that the decree- 


holder had nothing to do before such 
transfer was made. "This may be true but 
there is no doubt that Court had jurisdic- 
tion.over the case of which it was seized 
and’ before transferring it to the Collector 
might orderthe decree-holder to do certain 
acts in default of which- the. application 
for execution might be dismissed. Now 


‘the order may be right or wrong. If wrong 


it could bé set right on appeal but if no 
appeal is preferred from it the order is 
final. We, cannot, therefore, hold that the 
order of the 23rd July 1917 must be held 
as not amounting to the disposal of the 
application on the sole ground that it was an 
order which was wrong and should not have 
been passed.. Weare of opinion that right- 
ly or wrongly the Court insisted on the 
amendment and .on perfect compliance 
with its order of the 20th June 1917. That 
the order was not complied with is admit- 
ted; and the fault of the decree-holder in 
that behalf was the basis of the order of 
the 23rd July 1917. In these circumstances, 
therefore, we do not think that that order 
can be interpreted to mean that the Court 
merely postponed the hearing of the appli- 


‘cation. On the contrary, we are of opinion 


that the application was finally intended 
to be dismissed and was, as a matter of 
The direction as to the 
costs in the said order tends in the same 
‘direction. . It is settled law both under 
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the old. and the new C. P. C. that when an 
_application for execution has been dismissed 
for default in circumstances mentioned in 
rr. 2 and 3 of O, IX of the Code relating to 
suits, proceedings under r. 4 of the same 
Order cannot be taken in respect of such 
an applieation: Thakur Prasad v. Fakir 
ullah (8). : 
The result is that the present application 
must be treated to be an application for 
- execution in substance and itis admitted 
that as such it is barred by limitation: ' 
The appeal, therefore, fails and is dis- 
missed with costs. 
Appeal dismissed. 


Z. K. 
® 17 A. 106; 5 M. L. J. 3; 221 A. 44; 6 Sar. P. 
C. J. 526; 8 Ind, Dec. (x, s., 393 (P. C.). 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 587-oF 1921. 
February 13, 1924. 
Present:—Mr. Justice Krishnan. 
ATMAKUR CHINNA. CHENCHAYYA 
AND OTHERS—PLAINTIFFS Nos. 2 To 5— 
APPELLANTS 


| versus f 
KHANDA KONDIAH. AND OTHERS— 

- DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Finding in proceeding between decree-holder 
and judgment-debtor, whether binding on subsequent 
decree-holder. 

A decree-holder is not bound by the result of 
previous proceedings, to which he was not a party, 
between the judgment-debtor and another decree- 
holder regarding the title ofthe judgment-debtor to 
certain properties, nor can he take advantage of 
findings arrived at in those proceedings which are 
favourable to him. [p. 455, col. 1.] 

Secorud appeal against the decree of the 
-Oourt of the Subordinate Judge, Kurnool, 
in A.S. No. 75 of 1920, preferred against 
that of the Court of the District Munsif, 
Nandayal, in O. 8. No. 6 of 1918. 


Mr. Ch. Raghava Rao, for the Appellants. 
Mr. S. Duraisami Iyer, for the Respond- 
ents. . 


JUDGMENT.—In this case the plaint- 
iff who had obtained a decree against ihe 
3rd defendant, attached the plaint property 

“as belonging to the 3rd defendant, but he 
was met by a claim petition put in by 
defendants Nos. 1 and 2 claiming that 
the property belonged to them and that the 
-3rd defendant had no interest in it. The 
claim was allowed and this suit is-brought 
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“property again as -the 3rd defendant's. 
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by the plaintiff to have that order setaside 
and to have it declared that the property 
really belongs to the 3rd defendant and is 
liable to be attáched and sold for his decree 
debt: The lower Courts have dismissed the 
plaintiff's’ suit. f : 
Originally the property belonged to the 
3rd defendant, but he made a gift of it in 
1912 to one Veera Reddi alias Musali Reddi. 
The donee then mortgaged the property by 
way of simple mortgage to defendants 
Nos.land 2. It would seem that, on & 
former occasion; this property was attached 
as the property ofthe 3rd defendant by an- 
other decree-holder, one  Subbarayudu. 
At that time both Veera Reddi and the 
present defendants Nos. l and 2 put in 
separate claim petitions urging their differ- 
ent interests in the properey. As regards 
the lst and 2nd defendants, their claim was 
allowed on the ground that whatever defect 
there might be as regards Veera Reddi's 
title, such defect did not affect the mortgage 
right of defendants Nos. 1 and. 2 as they 
were bonü fide purchasers for value; their 
claim was allowed under the last clause of 
s. 53 of the Transfer of Property Act. Against 
the order on the claim petition no suit was 
filed by any one; but, as regards the ad- 
verse order against Veera Reddi, he filed a 
suit against the decree-holder Subbarayudu. 
Defendants Nos. 1 and 2 had nothing to do 
with that suit and they were not made 
parties to it. Even before the claim peti- 
tions were brought, defendants Nos. 1 and 2 
had obtained a preliminary mortgage- 
decree on their mortgage against Veera 
Reddi only.. Subsequent to the claim peti- 
tion they seem to have got a final decree in 
the matter and they executed that -decree 
against Veer& Reddi, and the property was 
brought to sale and’ purchased by one of 
the defendants. Veera Reddi's suit finally 


‘failed. There was subsequently again an 


attachment by the same decreée-holder of 
the property as 3rd defendant's property. 


‘By that .time the Court-auction had taken 


place and the sale to one of the defendants 
had been complete. The defendants put 
in aclaim petition again and urged their 
right by purchase against that attachment. 
That claim was allowed and no further 
steps were taken to contest that order on 
the claim, petition. Now the plaintiff, 
who is another decree-holder, attaches the 
He 
contends that as he was not a party to any 
of the previous proceedings, he is not bound 
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- by those proceedings and, therefore, it is 
open to him to show now that the 3rd de- 
fendant is still the owner of ‘the property 
and he is entitled to attach the property as 
the 3rd defendant's; I am prepared to con- 
cede that this decree-holder as a néw creditor 
is not bound by the previoüs proceedings 
as he was not a party to any of them; but 
thé difficulty in-his way will then -be that 
he must show in this case now afresh that 
the gift to Veera Reddi by the 3rd defend- 
ant is'not a valid gift and that the mort- 
gage by Veera Reddi to defendants Nos. 1 
and 2 is not valid and, therefore, the pro- 
- perty is 3rd defendant's. It has-not been 
- pressed before me that there is anything 
Invalid as regards the mortgage; the very 
same reason that was given for upholding it 
in the first claim petition isdpplicable. The 
defendants Nos. 1 and 2 are bona fide pur- 
chasers for value and under the last clause of 


8. 58 of the Transfer of Property Aet they are ' 


` not affected by-any defect in Veera Reddi's 
title even assuming that there is any: such 
defect. Both the lower Courts have found 
it'andI think they are right intheir finding; 
that finding is scarcely attacked before me. 
It is, however, contended that, so far as the 
equity of redemption is concerned, it is still 
“in the3rd defendant on the footing that the 
gift to Veera Reddi is not a good gift. Of 


course, if the gift to Veera Reddi could be ` 


shown to be a bad gift, it will not be binding 
-as against this. decree-holder. The 3rd de- 


fendant was not a party-to the mortgage- ' 


suit; and though: the mortgage itself might 
be binding on him, his equity of rédemp-, 
tion could not be treated as having been’ 
properly sold soas to bind him. But the 
difficulty in the way, of the plaintiff is that 
- he has made’ no attempt in this case to 
‘show that the gift to Veera .Reddi is a bad 
one,’ He says it was so found in the pre- 
vious litigation as between Veera Reddi 
and the 3rd ‘defendant and the then 
' decree-holder; but, às he himself argues, 
he is not bound by the -findings in :that- 
suit either by way of res judicata or lis 
pendens; nor is the finding in-that suit 
binding upon defendants-Nos. 1 and 2, 
` the mortgagees,.as they were no parties 
_ either. The doctrine of lis pendens cannot 
- be extended to give any advantage to the 
plaintiff in this case, ` Justas the plaintiff 
is not bound' by the previous proceedings, 
he cannot take advantage of them. There 
must be mutuality in this matter. The 
]éarned Vakil for the plaintiff relies upon, 
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the ease reported as Gnanambal v. Parvathi 


(1) for saying that he is not estopped from 
showing afresh that the property is still 
third defendant's. That ruling, no doubt, 
supports him and [am prepared to follow 


-it; but as already pointed out he is met hy 


the difficulty that he has not attempted in 


‘this case to show that there is anything 


wrong in Veera Reddi's gift, and the fact 

that Veera Reddi’s gift was not supported 

by the Court in a suit by another creditor 

cannot be taken advantage of in this Court, 
The second appeal, therefore, fails and is 

dismissed with costs. . 

f eal dismissed. 


Z. K. App 
(1) 15 M. 477; 2 M. L. J. 212; 5 Ind. Dee. (N. s.) 684, 
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^ OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
EXECUTION oF DECREE APPEAL No. 53 or 1924, 
October 14, 1924, 
Present :—Mr. Dalal, J. C; 


- Syéd MOHAMMAD SHAKIR—J upament- 


DEBTOR—APPELLANT 
. ; versus 
JUGUL KISHORE AND ANOTHER— 
DgoRzE-HoLpERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 41,0. 
XXI, r. 2—Limitation Act (IX of 1908), Seh. I, 
Art. 182 (5)—Oudh Civil Digest, r. 172 (a)—Execution 
of decree—Transfer of decree for execution—Juris- 
diction of Court to which decree transferred —Certi- 
ficate,. absence of, effect of--Certification of part 
payment, application for, to Court not having juris- 
diction, effect of—Limitation, extension of. 

The Court to which a decree is transferred for exe- 
cution is not divested of its jurisdiction until it 
sends the certificate under s. 41 of the C. P. C. to the 
Court which passed the decree. Before sugh certi- 
ficate is sent, any application for certification of a 
part payment must be made to the Court to whom 
the decree was transferred for execution and not to 
the Court which’ passed the decree. Such an appli- 
cation made to the Court which passed the decree 
will not operate to extend the period of limitation for 
‘execution of the decree under Art. 182 (5) of Sch. 1 
to the Limitation Act. [p. 456, cols. 1 & 2.] 
~ Maharajah of Bobbi v. Narasarajupedasinhula, 
36 Ind. Cas. 682; 43 I. A. 238; 31M. L. J. 300: 18 
Bom. L. R. 909; 39 M. 610; 14 A. L. J. 1129; 20 M. 
L. T. 472; 24 CO. L. J. 478; 4 L. W. 558; (1916) 2 M. 
W. N. 541; 21 C. W. N. 162; 1 P. L. W. 26 (P. C), 
followed. es 1 i 

The part satisfaction referred to in r. 172 (a) of 
the Oudh Civil Digest must be such that no further 
satisfaction of the decree in that Court would be 
possible. The rule does not apply toa case where the 
parties have entered into an . agreement by which full 
satisfaction can be obtained by the décree-holder on 
a future date. [p. 456, col. 2.] - 
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_A rule, made. by ‘the’ oe ‘Court if it is in conflict 
with the provisions. of a,section of the C. P. C. is 
ultra’ vires: [p. 456, có 2: 

Appeal against an order of the District 
Judge, Sitapur, dated the 18th August 
1924, in Miscellaneous Appeal No. 9 of 
1994; preferred against that of the Sub- 
ordinate Judge, Sitapur, dated the 16th 
April 1924, in Case No. 181 of 1923. 

Mr. M. Wasim, for the Appellant. 

Messrs: Ram Bharose Lal and Raj 
Narayan Shukla, for Respondent No. 2. 

'JUDGMENT.—The point arising in 
this appeal appears to me to be concluded 
by the authority of their Lordships of the 
Privy Council in Muharajah of Bobbili v. 
Narasarajupedasinhula (1). The question 
at issue is whether the Court of the First 
Additional Subordinate Judge was a proper 
Court on 23rd December 1920 to which 
payment of a-part of -the decree was to 
‘be certified so as to save limitation under 
Art. 182 (5) of the -Limitation Act. On 
12th January 1919 the execution was trans- 
ferred by the Court of the First Addi- 
tional Subordinate Judge which passed 
the decree to: the Court of the Sub- 
ordinate Judge. On 16th June 1919 the 
` parties came to an arrangement in the 
Oourt of the. Subordinate Judge by 
which Rs. 200 -was paid in cash and 
the balance was agreed to be paid by 
instalments commencing from the end of 
July 1919 and ending in Rabi 1922." The 
balance of the decree was made recover- 


able on default of payment ofany instal-' 


ment. Prior to 23rd December 1920, the 
Court of the Subordinate Judge had not 
sent a certificate under s. 41, C. P. 0, to 


the Court which passed the décree relating . 


to the fact of part execution. Itis certain, 
therefoge, on the authority of the Privy 
Council already quoted that on 23rd 
December 1920 the Court which had 
jurisdiction was the Court of the Sub- 
ordinate Judge and not of the Additional 
Subordinate: Judge. In the: Privy Council 
case, the District Court had transferred 


a decree for execution to the Court of. 


the: Munsif of Parvatipur The Munsif 
had aetually passed an order dismissing 
the petition of execution and no further 


steps were taken to.get the decree exe-. 
cuted by the Court ofthe Munsif. This. 


(1) 36 Tad, Cas, 682 43 I, A. 238; 31 M. L. J.. 300; - 


18 Bom. L. R 39 M. 610; 14 A. L. J. 1129; 20 M. 
L. T. 472; 21 ©, L. J.478; 5 L. W. 998; (1916) 2 M. 
uu 21 0. W, N, 162; 1 P, p. W. 2B (P. C). 
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Court, when applied to, gave wrong in- 

formation to the decree-holder that the 
copy of the decree had been returned to 
the District Court with a non-satisfaction ` 
certificate. In fact no such report had 
been made. Under these circumstances 
an application made to the District Court, 
before the Court of the Munsif sent, 8 
certificate under s. 41 to that Court, was 
held by their Lordships to be an applica- 
tion made to a Court without jurisdiction. 


: It is obvious that according to their Lord- 


ships the Court to which a deeree had ' 
been transferred. for execulion was not 
divested of its jurisdiction until: it sent 
the certificate under s. 41, C. P. C. to the 
Court which passed the decree. 

It was argued,.and the argument was 
accepted by the learned. Judge'of the 
lower Appellate Court, that the Court of 
the Subordinate J udge was bound tosend, 
a certificate under r. 172 (a) of the Oudh 
Civil: Digest and that this Court lost its 
jurisdiction even’ though if omitted to 
send any such certificate. A rule made by 
this Court, if it is in confliet with the 


provisions of a section of the O. P. O, 


would be ultra vires. In my. opinion 
hewever, the rule can be reconciled with 
the provisions ofthe Code. What is really . 
meant by the direction that the record 
shall be returned to the Court by which 
the decree was sent for execution when 
the decree has been executed wholly or, 
in part by the Court to which it has 
been sent is that part satisfaction should 
be such that no further, satisfaction of 
the ‘decree in that Court would be possible, 
In the present .case the Court.of the Sub- 
ordinate Judge had still scope for realiza- 
tion of an amount much larger than 
Rs. 209 received on 16th June 1919. I. 
do not think. that the rule would apply 
to a case like the present wliere parties 
had .entered into an agreement by which 
full satisfaction. could be obtained by the. . 
decree-holder on a future date. 

When'a Court disobeys a rule, framed, 
by this Court there is no provision either 
of law or of a rule of this Court that the 
Court.loses jurisdiction immediately. It 
will be a most ineonvenient procedure if 
the Court to which a decree is transferred 
for execution loses jurisdiction whenever 


‘it passes any order relating to partial 


execution. Both according to law and 
sgund .practice, jurisdiction of the Court 
to which execution is ‘sent should cease 
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only when that. Court sends a certificate 
to the Court- which passed the decree, 
under s. 4l of the C. P.C, The present 
applieation of 17th: April 1923.is not saved 
by the application -of 23rd December 1920 
and is, therefore, beyond time. 

Iset aside the decree of the lower 
Appellate -Court, restore the decree of the 
Trial Court and dismiss the application 
for execution with costs of all the Courts, 

Z. K. Decree set aside. 
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MADRAS HIGH COURT. 
Second Orv APPEALS Nos. 998 To 1000 
z or 1921. 

February 22, 1924. 
Presént:—Mr. J ustice Krishnan. 
KODURI SUBBARAYADU AND OTHERS- 
are T 


KOYYALAMUDI " SUBBÁNNA AND 
ANOTHER—DEFENDANTS Nos. 2 AND 3— 


RESPONDENTS. 

` Negotiable Instruments Act (XXVI of 1881), $. 29- - 
Promissory mote executed by exeeutor— Personal 
liability—Pro-note executed by guardian of minór— 
Hindu Law—Joint family—W ill—Testamentary guar- 
dian, appointment of, validity of. 

When a promissory-note is executed by any person, 
he is personally liable on it unless it is clear that 
such a liability is excluded. .[p. 458, col. 1.] 

Executors are personally liableon notes executed 
by them as such, even’ though they may be acting for, 
the benefit of the testator's estate in doing so, unless 


their liability is excluded, in the manner pro vided in’ 


5. 29 of the Negotiable Instruments Act.’ [ibid] > 
A person whe executes a pro-note does not exclude 
his personal liability merely by saying that he executes 
the note as thé guardian of a minor. [p. 459, ool. 1.] 


A Hindu father cannot validly appoint by Will a. 


guardian of the property for his minorson to take 
effect after his death, where such property is joint 
family property. [ibid.] a 

Case-law discussed. 


Second appeals against the decrees of the 


` Court of the Additional Subordinate Judge, 


Rajahmundry, in Appeal Suits Nos. 3, 4 
and 5 of 1920, préferred against. those 
of the Gourt of the Temporary District 
-Munsif, Razole at Amalapuram, in Original 
Suits -Nos. 805, 81 and 780° of 1917 res- 
pectively. 

Mr. P. 


| N for the Appel- 
ants, T D 
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: Messrs. S. Varadachariar and B. Satya- 
narayanan, for the Respondents. 

. dUDGMENT.—These are three second 
appeals arising. from three suits brought 
by three plaintiffs on promissory notes exe- 
cuted to them’ respectively by defendants 
Nos. 2 and 3. The cases being similar in 
their facts, they have been dealt with in 
one judgment by the lower Courts and it 
will’ be convenient to do so in second 
appeal as well. 

One Viranna died leaving debts due to 
these plaintiffs among others. The Ist 
defendant is his minor son and was his 
undivided co-parcener. “The property be- 
longing to Viranna is found to have been 
all joint family property. He nevertheless 
executed a Will before his death and named 
défendants Nos.2 and 3 as the executors of 
it; he authorised them to take possession 
of the properties on behalf of his minor 
son and manage them and collect out- 
standings and pay the necessary education 
and maintenance expenses with his mother's 
consent and hand over the properties 
and accounts to the minor on his attaining 
majority. Defendants Nos. 2 and 3 entered 
upon. the management under this Will, 
though it is clear that the document is 
invalid in law asa Willin so far as, it 
“purported to deal with the joint family 
property. Plaintiffs as creditors of Viranna 
pressed defendants Nos. 2 and 3 for the 
payment of their dues. Defendants Nos, 2 
. and 3 asked them for time and executed 
“the suit promissory, notes themselves in 
renewal of promissory notes of the testator. 
In these suits plaintiffs claimed decrees 
against defendants Nos. 2 and 3 personally 
as the makers of the notes and against the 
estate of the Ist defendant. The District 
Munsif gave them a decree against defend- 
ants Nos. 2 and 3 personally and dismissed 
the suits against the minor's estate. There- 
upon both the plaintiffs and defendants 
Nos. 2 and 3 appealed to the Subordinate 
Judge who gave decrees agdinst the estate 
of the minor but dismissed the suit against 
defendants Nos. 2 and 3. The minor has 
not appealed; but plaintiffs have brought 
these second appeals claiming personal 
decrees against defendants Nos. 2 and 3. 

The -question - for decision is whether 
defendants Nos, 2- and 3 are personally 
liable. under the notes, It will be con- 
venient now to refer to the promissory 
notes in the three cases, separately as there 
is some difference in their language. 


' 458 
Taking S. A. No. 998 first the note Ex. A 
thoughs it sets out in the preamble that it 
is executed by Subbanna and Satyanarayana 
(who are defendants Nos. 2 and 3) as exe- 
cutors of the Will of Viranna, it says in the 
body of the note. “On demand we promise 
to pay+to youor to your order, etc." and it 
is signed by defendants Nos. 2 and 3 
without any. qualifieation being added to 
their signaturés. lt seemsto me clear on 
the language of the note that defendants 
have made themselves personally liable for 
the amount due. When a note is executed 
by any person' he is personally liable on 
itunlessit is clear that such a liablity is 


excluded. The document no doubt speaks. 


of the defendants as- executors of Viranna's 
Will, But the Will being invalid they had 
really mo such capacity but even if it is 


, to be assumed that the defendants executed 


Ex. A only as the executors of Viranna's 
Will, plaintiffs are still entitled to a personal 


...decree as executors are personally liable on 


à 


notes executed by them as such even 
though they may be acting for the benefit 
of the testator's estate in doing.so, unless 
their liabiliy i is excluded in the manner pro- 
vided in s. 29 of the Negotiable Instruments 
Act. Itis clear law that an executor is 
personally liable. See Chidambaram Pillai 
v. Veerappa Chettiar (1), Sudhir Chandra 


. Das v. Kamala Chandra Dutta (2) and 


ty 


Farhall v. Farhall (3). It was argued that 
as Ex. A was executed not” for -money bor- 
rowed by the executors themselves but for 
money already due by the testator, the 
liability fell only on the estate. "Whether 
recourse can be had to the estate or.not in 
those circumstances, a point I need not 


' eonsider, the liability of the executant of 


the noté, it seems to me, remains. The suit 


- note was executed by the defendants.in 


.and they got it thefeby- 


consideration of the plaintiffs forbearing 
to ‘sue. In fact the correspondence shows 
that the defendants expressly asked for 
time and executed the note to get such time 
Most of the cases 
cited before me refer to the question how far 
recourse -can be had to the estate on a 
note executed by an executor, or a guardian 
of aminor ora trustee of property. Such 
are then cases in Padma Krishna Chettiar 


(1) 43 Ind. SUN 865; 22 M. L. T. 380; (1917) M. ow. N. 
744; 6 L. W 


5; 20 W.R. 1 


KODURI BUBBARAYADU UV. KOYYALAMUDI SUBBANNA; | - 


W. 610. ~ 
2) 41 Ind. Cas. 503; 45 0. 538; 21 C. W.N. 1043. ``. 
m (1872) CoP App. 123; 41 L. J. Ca, 146; 25 L.T, 


[85 I. ©. 1995] ` 


v. Nagamani Ammal (4), Ammalu Ammal v. 
Namagiri Ammal (5), Venkatasami Naicker 
v. Muthusami Pillai (6) and Batchu Rama- 
jogayya v. Vajjula Jagannadham (e) M 
When an executor 'executes a promissory 

note, to exelude his per&onal liability he 
must- bring himself under the exclusion 
provided for in s. 29 of the: Negotiable 
Instruments Act. Exhibit A élearly does 
not comply with that provision. I must 
hold, therefore, that defendants Nos. 2 and 
3 are personally liable.. I need not con- 
sider whether in this view the decree 
against the estate is correct or, not for no . 
appeal has been filed for the minor against 
it. Second Appeal No. 998 must, therefore, be 
allowed and the decree of the Subbordinate 
Judge -modified by. making defendants 


: Nos. 2 and 3 also liable for the amount’ | 


deereed and costs of the First Court. De- 


fendants Nos.2 and 3 will pay the costs 
„of. their appeal to the, lower Appellate 


Court and of this second appeal to the 
plaintiffs with the usual 6 per- cent. interest 
on them. 

Taking S. A. Nos. 999.and 1000 next, the 
language of the notes in these cases is 
different from the language of the note 
in S.A. No. 998. The notesin these. cases 


begin by saying in the preamble that they 


are executed for the minor by the guardians ' 


appointed under Viranna's Will but they are 


in fact both executed by defendants Nos. 2° 


' and 3., The note in S. A. -No. 999 is signed 


"by them as guardians of the minor, whereas 


the note in S. A. No. 1000 is merely signed by. 


them without any description. added. 
Under both notes, however, the. executants, 
defendants Nos: 2 and 3 themselvés; promise 
to pay the amount on' demand: In Ex. B, 
the note in S.'A. No.. 1000, the language is ` 
“any -one of us shall be liable for and 
pay this sum of Rs. 2,240 to you or your 
order on demand.” The other note says, “on 
demand we shall pay this sum of Rs. 2,240 
to you or your order on demand." The other 
mote says, “on demand we shall pay. you or ' 
order, ete.". 
language of the notes that the executants 
were undertaking a personal liability to 
pay, though they were acting as guardians 
ofthe minor in executing them. They were 


(4) 30 Ind. Cas 574; 39 M. 915; 18 M. L. T. 216. 

(5) 43 Ind. Cas. 760; 33 M. L. J:631; 22 M. L. T. 391; 
6 Ju. W. 729; (1918) M. W. N. 110. 

(6) 45. Ind. Cas. 949; 34M. L. J. 177; 23 M. L. T. 280. 

(7) 49 Ind. Cas, 872; 42 M. 185; 95 M: Li. T. 23; 9L. W.. 
229; 36 M. L. J, 29; 41919) M, W. N. M8(F.B). ^ 


It seems to me clear on the - 


ne 
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not validly appointed as guardians, forit has 
been held in this Court that a Hindu father 
cannot, validly appoint by Will a guardian 
of the property for his: minor son to take 
effect. after his death where such property 
is joint family property as in this case. 
But it must be conceded that thé parties 
were under. the impression that the Will 
was valid and defendants Nos. 2 and 3 
did act as‘the de facto guardians of the 
“minor. However that may be, as they 
undertook to pay themselves they cannot 
now disclaim  .their personal liability. 
A person does not exclude his own personal 
liability merely by saying that he executes 
the pro-note as à guardian. In the case in 
Padma Krishna Chettiar v. Nagamani 


Ammal (4), the question of the liability. of ' 


the mother was not dealt with as pointed 
out by Wallis, C. J., in Palaniappa Chettiar 
v. Shanmugam Chettiar (8). The reason 
“why, the defendants undertook to pay 
‘is plain from Ex. F in S. A. No. 999- which 
shows that they wanted to avoid suits 
being. filed and asked for 
"agreed to settle the affair according to 
the plaintiff's will and pleasure.” They 
do not say or indicate in the notes that they 
will pay only from the estate of the minor, 
but, on the other hand, they say they will 
pay the note amounts. I need not consider 
in these cases either whether the decrees 


'given' against the estate are proper decrees, f 


s the same reasons as given above in S. A. 
No. 998. These second appeals must also 
be allowed and the decrees of the: Sub- 
ordinate Judge modified in the same 
manner asin S.A. No. 998 with the same 
eme as to costs. 
Appeals allowed. 


8) 19 Ind. Cas. 23; 41 E Ad at p. 816; 8 L. W. 317; - 


35 M. L.J. 90; 24 M.L. T. 5 





PATNA HIGH COURT. 
ics FROM APPELLATE DrcreE No. 1431 — 
oF 1921. 

August 5, 1924. 
.Present;——Mr. Justice Tas and 
: ° Mr. Justice Foster. 
J ITAN DUSADH AND ANOTHER— 
; DERENDA ae 


3 AWAHIR SINGH 4 AD  ormkns-—PLAINTIPES- 


—RESPONDENTS. 
` Civil Procedure Code (Act V of 1908), O. XLI, r, 27 


' spondents. 


time and 
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evidence, admission | oy—Dis- 


v.. :RIFAQAT-ULLAH,, 


— Appeal Additional 
cretion of Court: 

Both under the- general law and under O. XLI, r. 
27 of the C. P. C., an Appellate Court may for a 
substantial’ cause, admit additional evidence in appeal, 
but the question is one of discretion. 


Appeal from a decision of the Subordinate 


_ Judge, Gaya, dated the 10th May 1921, con- 


firming that of the Mansif, Gaya, dated 
the 8th April-1920. 

Mr. G. N. Mukherjee for Mr. B. N. Mitter, 
for the Appellants. 

Mr. Lachmi Narain Singh, for the Re- 


` JUDGMENT. 

Das, J.—The only question is whether 
the. learned Judge in the Court below 
should have considered the village note 
which was: filed by the appellant. Admit- 
tedly it was not filed in the Court below 
and the learned Judge considered the. 
question whether he should admit additional 
evidence in this case. It may be ‘conceded 
that both under the general law and under 
O. XLI, r. 27, the Court may for a substan- 
tial cause admit additional evidence in 
appeal, but the question is one of discre- 
tion. No-sufficient cause was shown by the 
appellant why additional evidence should be 


' taken in appeal. 


In my opinion it is impossible to interfere 
with the judgment of the Court below and 


. this appeal must be dismissed with costs. 


Foster, J.—I agree. 
. £.K. Appeal dismissed. 


— ee 


ALLAHABAD HIGH COURT. 
EXECUTION FIRST w APPEAL No, £4 or 


November 14, 1924. 
Present:—Mr. Justice Sulaiman. 
Musammat MAHTAB-UN- NISSA— 
. APPELLANT 
versus 


RIFAQAT- ULLAH AND OTHER8— 


OPPOSITE PARTY. 

Muhammadan Law-—M arriage—Conversion to Islam, 
effect of, on. prior marriage— Prior marriage, whether 
dissolved —Tvransfer of Property Act (IV of 1882), ss. 6 
(h), 58—Contract Act (IX of 1872), s. 28—Transfer of 
property in lieu of past illicit cohabitation, legality of 
—-Void and unlawful consideration, distinction between 
—Fraudulent transfer. 

The. mere fact of a Hindu woman changing her 
religion even though bona fide does not ipso facto 
dissolve her’ previous marriage. Even under pure 


“Muhammadan Law a convert's first marriage is nof 


4 
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dissolved automatically on conversion. It is only where 
the conversion takes place in a country where the 
Muhammadan Law: is not administered ‘that the 
_ marriage is so dissolved on the lapse of a woman's 
term of probation. But when she, remains in a country 
where the Muhammadan Law regarding questions of 
marriage isin force, she hasonly the right to obtain 
a divorce if her husband has refused to embrace 
Islam. The marriage is not dissolved but a separa- 


tion amounting to a legal divorce can be effected , 


through Court. [p. 460, col. 2; p. 461,.col. 1] .. 
“No question of the doctrine of factum. valet arises 
in acase of a second marriage by a woman where her 
first husband is still alive. The second marriage, in 
such a case, is not only irregular but illegal and such 
anillégality cannot be cured eitherby acquiesence or 


long continued cohabitation. [p. 461, col. 1.] 
If, inorder to compensate a woman for past illicit 


connection, the offending party gives her some property, 
the consideration for the transfer is not necessarily 


illegal. Tp. 462, col. 1] - . . i 

i wa. part of the consideration for :a transfer is 
void but not unlawful, the transfer is not a nullity 
unless the balance of the consideration is” also a void 


consideration. [p.462,col.2.] ^ : 

Where, however, after excluding the void con- 
sideration the reduced consideration is grossly 
inadequate, the transfer may be presumed to have 
7 been made with intent to defraud, defeat or delay 
creditors within the meaning of s, 53 of the Transfer 
. of Property Act. [ibid.] 

Case-law discussed. 

Execution first appeal from a decree of 
the Subordinate: Judge, Budaun, dated 
the 19th December 1922. . . 


Mr. S. A. Haidar, for the Appellant. 
Mr. Iqbal Ahmad, for the Respondents. 


JUDGMENT.—(June6, 1924).—This is 
an execution first appeal arising from an 
objection raised to the attachment of certain 

roperty. | 
x The scandens is a purchaser of a decree 
for dower which had been passed in favour 
of Saiyid-un-nissa deceased against Ali 
Hasan her husband, Ali Hasan died during. 
the execution proceedings and Saiyid-un- 
nissa brought on the record the present 
appellant Musammat Mahtab-un-nissa and 
her daughters treating them as the 
‘heirs of the deceased Ali Aasan.’ The first 


application for execution which was made - 


against these persons was ultimately struck 
off. A subsequent application was put in 
and these persons were again treated as the 
heirs of Ali Hasan deceased. Musammat 
Mahtab-un-nissa put in an objection that 
part ofthe property sought to be attached 
belonged to her exclusively as it had. been 
transferred to her under a registered sale 
deed executed on the 9th of April 1913 by 
Ali Hasan in her favour for a sum of 
Rs. 7,000. Thedecree-holder by way of reply 
put in the plea inter alia that the marriage 
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of Musammat Mahtab-un-nissa with. Ali: 
Hasan was illegal inasmuch as she was a 
Thakur woman and the wife of a living hus» 
band, that she had been kidnapped by Ali 
Hasan unlawfully and without the consent 
of her husband and could, therefore, not have 


_ been lawfully married to the deceased. It 


was also pleaded that the sale deed. in 
question was a fictitious. and collusive 
transaction executed in order to defeat and 
delay the execution of the decree. 

. Evidence was recorded on both the 
points in question, but the learned Subordi- 
nate Judge has unfortunately not gone into 
the question of the collusive and :fictitious 
nature of the. sale transaction but has dis- 
allowed the objections on the facts admitted 
or said to have been proved that the marri- 
age of Musammat Mahtab-un-nissa could 
not have beena legal and valid one. 

This finding is challenged in appeal. On 
the question of fact there cannot be much 
doubt. The evidence on both ‘sides estab-: 
lishes the fact that some 20 ór 25 years ago 
Musammat Mahtab-un-nissa - whilst she 
was a married Hindu woman and her Hindu 
husband was living eloped and became a 
Muhammadan, Within afew days of her 
leaving her husband's house she went 
through a form of marriage with Ali Hasan 
and lived with him as his wife and gave 
birth to a number of children. ] 

The learned Subordinate Judge seems to 
have been of opinion that in view of the 
provisions contained in Act No. XXI of 
1866 the first marriage of Musammat Mah- 
tab-un-nissa could not have been dissolved 
without a reference to the Civil Court. “It 
is apparent, however, that the said Act has 
no application whatsoever to the facts of 
the present case. That Act was enacted to 
legalize under certain circumstances the 
dissolution of marriages of native converts 
to Christianity deserted' or repudiated on 
religious grounds by their wives or hus- 
bands. 

Noris it correct to say that Musammat 
Mahtab-un-nissa's first marriage was indis- 
soluble. I am prepared to admit that the 


, mere fact of her changing her religion even 


though bona fide did not ipso facto dissolve 
her previous marriage. Though’ she must 
be deemed to be governed by the Mu- 
hammadan Law after conversion yet even 
under that law a convert’s first marriage is 
not dissolved automatically. It is only. where 
the conversion takes place in a country 
where the Muhammadan Law is not adminis- 
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tered that the marriage is so dissolved 
on the lapseof the woman's term of-proba- 
tion. But when.she remains in & country 
where the Muhammadan Law regarding 
questions of marriage is in force, she has 
only the right to obtain a divorce if her 
husband has refused to embrace Islam. The 
marriage is not dissolved but a separation 
amounting to àlegal divorce can be effected 


- through Court. This wasthe view 'express- 


v 


ed by the learned’ Judges of the Calcutta’ 


High Court in In the.maiter of Ram Kumari 
(1. Even though, that wasa case arising 
under the Indian Penal Code the rule’ of 
law was correctly indicated, and is fully 
supported by Hedaya, Vol. I, Book Il; 
Chap. V. f : em i 

: Assuming, therefore, that it was possible 
to get the previous marriage dissolved ina 
proper way, the question still remains whe- 


ther that was really done in the present’ 


case, 

The finding is that the marriage with 
Ali Hasan took*place within a few days of 
her running away from .her husband, that 
is to say, before the expiry of her period of 
probation. Thehaste, however, would have 
been a mere irregularity which. would be 
perfectly cured by long continued có-habita- 
tion and treatment as a wife. But it is also 
clear that the former marriage had not. been 
dissolved by a deeree of the Court. In the 
absence ofany such authorised and legal 
dissolution Iam bound to hold that the 
marriage-tie had' not been severed. Her 
going through a form of marriage a second 
time, therefore, could not makethis second 
performance a valid marriage. NO ques- 
tion ofthe doctrine of factum valet would 
arise in a case where a woman's husband is 


still alive. The second marriage is not only ` 
irregular but illegal and such an illegality: 


cannot be cured either by acquiescence 
or long continued co-habitation. I cannot, 


_ therefore, hold that any dower debt in its 


strict sense was due toher from Ali Hasan. 

But this finding does not dispose of the 
appeal. The sale-deed purported to have 
been executed in lieu of Rs. 7;000, out of 
which Rs. 5,000 represented part of the 
dower debt and the balance of Rs. 2,000 was 
left in the hands of the vendeein order to 
pay off certain mortgage and simple debts 
of Ali Hasan. : ‘ 

‘As to the sum of Rs. 5,000, it is urged 
on behalf of the decree-holder that it was 


1) 18 ©, 264; 9 Ind. Dee, (&, s.) 176. 


MAHATAB-GN-NISSA V. RIFAQATULLAH.- 


461 
avoid and illegal consideration inasmuch 
as no legal marriage had taken place. It 
is then contended that the transfer in lieu 
of such an unlawful consideration is a 
nullity -under s. 6, sub-cl.- (h) of the 
Transfer of Property Act. I am, however, 
of opinion that it-is impossible to dispose 
of the case on any such. abstract proposi- 
tion oflaw. It is true that every person 
is presumed to know the law. On the other 
hand as the question of law raised was by 
no meansa simple one there is always a 
possibility of the objector having been 
deceived and made to believe by the deceas- 
ed Ali Hasan that a valid marriage was be- 
ing contracted and that she was entitled to 
a dower debt of Rs. 5,000. If acting on the 
representatión somade she had submitted to 
live with him as his wife and had borne 
children to him there might well havé been 
circumstances under which Ali Hasan him- 
self would have been estopped from challeng- 
ing the validity of the marriage in ques- 
tion. '"' . mE 

It was held in the case of Man Kuar 
v. Jasodha Kuar: (2) as well as in the case 
of.Dhiraj Kuar v. Bikramajit Singh (3) 
that past co-habitation was not such àn 
immoral consideration as to make a promise 

- in lieu of it altogether void. It was, however 
pointed out by Aikman, J; in the case of 
Alice Marry Hill v. William Clarke (4) 
that in the two cases previously mentioned 
the' co-habitation had not been shown to 
have been adulterous. In the opinion of 
the learned Judge adultery being an offence 

“against the criminal law in India co-habi- 
tation past or future if adulterous was not 
merely an immoral but an unlawful con- 
sideration. In that case, however, the plaint- 
iff was trying to enforce a contract? the 
validity of which the defendant was im- 
pugning. I would further like to point out 
that adultery though an offence on the part 
of the man is not an offence on the part of 
the married woman. It cannot, therefore 
be urged that the consideration passing 
from her is necessarily illegal though. of 
course, itis indisputably immoral, Bigamv 
however, is.an offence committed both by 
the married woman andthe man. But in 
the present case the question is not whe- 
ther such a contraet can be Specifically en- 

-forced in a Court of Law, but the question 


(2) 1 A. 478; 2 Ind. Jur. 356; 1 Ind. Dec. (x. &) 377, 
(3) 3 A. T87; A. W. N. (1881) 57; 2 Ind. Dec, (v.s) 


453. l 
(4) 27 A, 266; 1 A. L. J. 632, 
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iswhetheran out-and-out transfer already 
effected in lieu of a consideration for im- 
moral and even illegal co-habitation is a nul- 
lity. When the agreement is that parties 
are to live in adulterous co-habitation in 
future the contract is obviously illegal, 
but if in order to compensate the woman for 
the past illicit connection, the offending 
party gives her some property I would not 
be prepared to say that the consideration 
for it is illegal. The offence had already 
been committed. Payment of compensation 
fora past criminal offence cannot be deem- 
ed to: be illegal, even though, under certain 
circumstances, it may beimmoral. In my 
opinion there is a clear distinction between 
a mere contract to pay. an allowance in 
future in order that an illicit connection 
be continued, and a transfer of property in 
favour of the woman for co-habitation which 
has already taken place. In the former 
case I would have no hesitation in saying 
that the agreement is illegal but in the lat- 
ter case Iwould not be prepared to say 
thatitisso. | . 

Under the Muhammadan Law dower may 
be fixed at the time of marriage or even en- 
hanced subsequently. It can thus be a con- 
sideration not only forfuture co-habitation 
but also for the past one. In the present 
case Ali Hasan ona demand of the dower 
debt (fixed at the time of the so-called mar- 
riage or enhanced subsequently) having 
been made, might well have imagined thathe 


was estopped from challenging the validity 


of the marriage and had no real defence 
to such a claim. If being estopped, he 
attempted to satisfy that claim by trans- 
ferring a. part of the property, 1 ‘am 
unable to say thatthe consideration of the 
transfer was illegal even though, as a 
matter of law, it might have been void. 

As the decree-holder isa mere attaching 
creditor and not, in any other way, a repre- 
sentative of Ali Hasan she may well urge 
that she is not bound by any personal 
estoppel against Ali Hasan. She would 
then be entitled to say that the consider- 
ation of Rs. 5,000, even though ‘not illegal, 
was certainly void as no legal marriage had 
in law-taken place. 

But if the consideration of Rs. 5,000 was 
merely void and not unlawful then the 
transfer cannot be a nullity unless the 
balance of Rs. 2,000 was alse a void 
consideration, Under s. 6, sub-cl. (h), 
Transfer of Property Act, the transfer 
is a nullity when the transfer is for an 
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unlawful object’ or consideration within . 
the meaning of s. 23 of the -Indian 
Contract Act. If the consideration is mere- 
ly. void the transfer may hold good if it 
purports to be in lieu of this void 
consideration as well as some other con- 
sideration which is good. Further in | 
the absence of any clear authority I am not 
prepared to hold that s. 24 of the Contract 
Aet which prima facie appliesto à mere 


“contract and would vitiate the whole of it 


if any one or any part ofany one of several 
considerations is unlawful; would by im- 
plication apply to cases of an out-and-out 
transfer when that section has not been ex- 
pressly made applicable. I am therefore 
of opinion that the mere fact that the con- 
sideration of Rs. 5,000 falls to the ground 
would not make the transfer voidif the 
balance of the consideration was valid. Of 
course if the reduced consideration is 
grossly inadequate the transfer itself may 
be presumed to have been made with intent 
to defraud, defeat or delay ereditors within | 
tha meaning of s. 53 of the Transfer of Pro- 
perty Act. 

I, therefore, find it impossible to dispose 
of this appeal without first having the 
questions of fact arising in this case deter- 
mined. For ought one knows there might 
never have been any supposed dower debt or 


-any Other outstanding debt and the transac- 


tion in question might have altogether been 
a fictitious one. The questions of law - 
would then become merely academic. I 
accordingly send down the following issues 
for determination which have been left 
undecided. 

Was any sum of Rs. 5,000 or less fixed as 
dower at the time of the second supposed 
marriage or bona fide enhanced subsequ- 
ently ? i 

Were any debts amounting to Rs. 2,000 or 
less as referred to in the sale-deed actually 
outstanding against Ali Husan at the time | 
of the alleged sale? : 

Was the transfer in question an honest 
and bona fide transfer in lieu of the sup- 
posed consideration or was it a mere ficti- - 
tious transaction intended to defeat and 
delay the respondent decree-holder ? 

No fresh evidence will be allowed. 

The Court below will submit its findings 
atan early date. On receipt of the find- 
ings the usual ten days will be allowed for 
objections. . i : 

JUDGMEN T.—(November. 14, 1924).— 
The facts ofthis case are fully set forth in 
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my order, dated the 6th of June 1924. Under 
that order I sent down three issues for 
findings. The findings on those three issues 
have now.been returned and no objections 
whatsoever have been filed as to their cor- 
rectnéss, I must, therefore, accept these 
findings as.final for the, purposes of this 
appeal. . f 

The lower Appellate Court finds that 
at the time of the supposed second mar- 
riage a sùm of Rs. 25,000 was actual- 
ly fixed as the appellants dower and 
that Rs. 5,000 at least were still outsanding 

_at the time when the transfer took place. 
It has also found thatthe sum of Rs. 2,000 
left in the hands of the vendee under the 
sale-deed was not a fictitious sum but, as a 
matter of fact, debtstothat amount were-due 
and the amount was subsequently realized 

. in execution proceedings against the appel- 

lant. It has also come to the conclusion 
that the transfer in favour of the appellant 
was bona fide, and for consideration. 

In view of the opinion which I. expressed 
on the questions of law raised in this appeal, 
these findings now entitle. the appellant to 
a decree.: Í : 

I accordingly allow this ‘appeal and set- 
ting aside ‘the order of thé Court below al- 
low the objection of Musammat Mahtab-un- 
nissa and order that the application for 
execution be dismissed as against her with 
costs. including in this Court fees on the 
higher scale. 2E 

ZK. . 

2 ~- Appeal. allowed. 


. LAHORE HIGH COURT. 
Frest Otvin ApPPrAL No. 2323 of 1920. 

i - May 22, 1924. 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Malan. 
GIRDHARI LAL AND OTHERS— 

MORTGAGEE-DEFENDANTS— APPELLANTS 
i versus g 
KISHEN CHAND AND OTHERS—PLAINTIFFS 
—SALIG RAM AND ANOTHER—DEFENDANTS— 
] RESPONDENTS. 

Hindu Law—Joint family—Debt incurred by 
managing member—Sons, : liability of—Alienation of 
co-parcenary property—Enquiry as to necessity — 
Family business, whether enough. 

. If the managing membér a joint undivided estate 
incurs debt, his .sons are liable for the payment of 
the debt to the extent of the estate of the joint 
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family, provided that the debt is not tainted with 
immorality or illegality. [p. 464, col. 1.] 

Brij Narain Rat v. Mangla Prasad Rai, 77 Ind. 
Cas. 689; 51 I. A. 129; 21 A. L. J. 934; 46 M. L. J. 
23; 5 P. L. T: 1; 28 C. W. N. 253; (1924) M. W. XN 
68; 19 L. W. 72; 2 P. L. R. 41; 10 O. & A. L. R. 82; 
(1924) A. I. R. (P. C.) 50; 33 M. L. T. 457; 46 A. 95; 
26 Bom. L. R. 500; 11 O. L. J. 107 (P. O), followed. 

The rule of the Hindu Law that no inquiry would 

sustain an alienation of the co-parcenary property 
unless the facts represented to the alienee were such 
as, if true, would have justified -the loan is firmly 
established. [ibid.] 
-~ The mere existence of a family business is not 
sufficient, and the lender must also show that the 
money was required for the family business. [p. 464, 
cols. 1 & 2.] . 

Ganpat Rai v. Munni Lal, 13 Ind. Cas. 34; 34 A. 
135; 9 A. L. J. 54; Khazana Mal-v. Jagan Nath, 14 
Ind. Cas. 484; 4 L. 200; 5 L. L. J. 236; (1924) A. 1. 
R. (L.) 44 and Vithal Yeshwant Gande v. Shivappa 
Mallappa Hosmani, 72 Ind. Cas.. 659; 25 Bom. L. R. 
323; (1923) A. I. R. (B.) 265; 47 B. 637, relied on. 

Raghunathji Tarachand v. Bank of Bombay, 2 Ind. 
aa 173; 34 B. 72; 11 Bom. L. R. 255, dissented 

rom. 


First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 16th July 1920. 

Dewan Mehar Chand, for the Appel- 
lants. . : 
Lala Badri Das, for the Respondents. 


JUDGMENT.—On the 6th May 1915 
Salig Ram and his brother Sham Das grant- 
ed a, mortgage for Rs, 8,000 in favour of 
Girdhari Lal and his three brothers. The 
mortgage was, secured on an ancestral house 
which formed part of the joint estate of à 
Hindu co-parcenary, consisting of the mort- 
gagors and the plaintiffs who are the sons of 
one of the mortgagors. In 1918 the present 
suit was brought by the wife of Salig Ram - 
on behalf of his three minor sons to have 
it declared that the alienation was not bind- 
ing on them. The Trial Court holds that 
the. alienees have failed to establish meces- 
sity for the inortgage, and that the transac- 
tion cannot, -therefore, bind the estate. The 
learned Subordinate Judge also finds that 
the plaintiffs have not succeeded in prov- 
ing their allegation that the debt was incur- 
red foran immoral orillegal purpose, and 
that the creditors are consequently en- 
titled to seize the joint estate. including the 
house in question in execution proceed- 
ings upon a decree for the-payment of that 

ebt. 

Both the parties are dissatisfied with the 
judgment of the Subordinate Judge, and 
have preferred appeals to this Court. Now, 
the appeal preferred by the plaintiffs must 
fail on the short ground that they have 
wholly failed to prove that the debt wag 
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incurred by their father for illegal or im- 
moral purposes. As laid down by their 
Lordships of the Privy Council in the recent 
case of Brij Narain Rai v, Mangla Prasad 
Rai (1), if the managing member of.a joint 
undivided estateincurs debt, his sons are 
liable for the payment of the debt to the 
extent of the estate of the joint family, pro- 
: vided that the debt is not tainted with im- 
morality or illegality. . 

- Coming now to the appeal filed by the 
mortgagees, we find that Rs. 3,000 out of 
Rs. 8,000, the total consideration for the 
mortgage, "were paid ‘to previous mort- 


gagees, and the present mortgage in so far- 


as it discharged this antecedent debt is 
binding on theestate. Asto the balance 


of the money, there is no proof of any neces- - 


sity such as would justify an alienation of 
the eo-parcenary property. The learned 
Vakil for the appellants, however, urges 
that his clients-lent the money after mak- 
ing a proper inquiry as tothe nécessity for 
the alienation; but the evidence does not 
indicate the nature of the necessity which 

“ was disclosed by the alleged inquiry and 

‘which led the alienees to, make. the loan. 
The rule of the Hindu Law is firmly estab- 
lished that no inquiry would sustain’ an 
alienation of the co-parcenary property un- 
less the facts represented to the alienee were 
ee as, if true, would “have justified thé 
oan. 

Nor are we prepared to accept the con- 
tention pressed by Mr. Mehar Chand ‘that 
his clients having made the loan to the 
manager of a joint family business were 
not bound to inquire into the purpose of 
the debt. The rule laid down in Raghu- 
nathji Tarachand v. Bank of Bombay (2), 


no deubt, supports the argument. of ‘thé ` 


learned Vakil for the appellants, but that 
doctrine has not been accepted by any other 
High Court, vide, inter alia, Ganpat Rai v. 
Munni Lal (3) and Khazana Mal v. J agan 
Nath(4) and has been recently dissented 
from even by the Bombay High Court in 
Vithal Yeshwant Gande v. Shivappa Mal- 
lappa Hosmani (5). We consider that the mere 
: q T. Ind. Cas. 689; 51 I. A. 129; 21 A. L. J. 934; 
46. M. L. J: 23; 5 P. L. T. 2; 91 Q. W. N. 253; (1924) 

; . 72; 2 P. L. R, 41; 10 O. & A. 


L.J.54 
TE Ind. O Cas, nN 4L. 306; 5L. L. J. 236; (1924) 


A. TR. (L.) 44 
(5) -12 Ind. Cas. 659; 25 Bom, L. R, t dos (1923) A. 


LR (B.) 265; 47 B. 637, 
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existence of a family business is not suffici-, 
ent and that the lender must also show that 
the money was required for the family 
business. The burden was clearly upon 
the alienees, and they have failed: to 
discharge it. The evidence on the record 
merely shows that the alienots, who arë- 
members of a mercantile community, were 
engaged in the ancestral business of selling 
sticks and other miscellaneous articles, but 
there is no satisfactory proof -that the 
money borrowed from the mortgagees was 
required for carrying on this business. : 

The result is that we accept the appeal 
preferred by the mortgagees so faras to 
declare that the mortgage shall be binding 
on the plaintiffs to the extent of Rs. 3,000 
only. As regards the rest of the debt, the 
law as laid down in various judgments 'and 
affirmed by the Privy Council in Brij 
Narain Rai v. Mangla Prasad Rai (1) is to 
the effect that the joint property can be taken 
in execution proceedings upon a decree 
obtained for the recovery ofthat debt. The 
parties are directed to bear their own costs 
in this Court as wèll as in the Court of thé 
Subordinate J udge. 

K, S. D. Appeal accepted. in part. 


‘BOMBAY HIGH COURT. | 
ORIGINAL CIVIL JURISDICTION Suit No. 1021 
or 1920. 

: September 21, 1922. 
| Present —Mr. J ustice Mulla. 
RAMPRATAB BRIJMOHANDAS 
AND OTHERS— PLAINTIFFS, 


: E versus. ets 
GAVRISHANKAR KASHIRAM— 
- — DEFENDANT. - : 
Civil Procedure Code (Act. V of. 1908), 0. XXX, r. 
10—Suit against firm, nature of — Person carrying on 
business under another name, suit, against —Defendant 
dead at time of suit— Cause of action arising partly out 
of jurisdiction—Defendant residing out ‘of jurisdiction | 
—Leave to bring defendant on recor 'd—Leiters Patent, 


~ (Bom.), cl. 12—Jurisdiction. 


There is no such thing as a firm endi to the 
law. [p. 466, col. 2.] | 

Ex parte Corbett, In ré Shand (1880) 14°Ch. D. 122 
at p. 126; 49 TL. J. Bk. 74; 42 L. T. 164; 28 W. R. 
569, followed. 

A suit against a firm i is essentially a suit against the i 
partners constituting ‘the firm. If a suit is brought 
against a firm in the firm's name and. decree 18 passed 
for the plaintiff, itis a decree against all the. partners. 
constituting the am sicher that they were all 


> 
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alive at the date of tlie suit aad deerée. ` Ifa par tir 
dies before suit'and the suit’ is against the firm in the 
firm's name, the suit is one solely against the surviving 
partners and judgment can only be obtained as 


against the surviving partners and be enforced against 
them and against the partnership assets. [p. 466, col, 


ip 467, col. 1.) 
Ellis v. Wadesan, (1899) 1 Q. B. 714; 68 L.J. Q. 


B. 601; 80 L. T. 508; 47 W. R. 420, relied on. 
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When a person carries on business in anme 


other than his own. and a suit is brought against 
him in the name in which he carries on business, the 
suit is essentially one against him and he is the ‘sole 
defendant in the suit. 
suit i$ brought against him in the name in. 
which he carried- on’ business, the suit is against a 
dead man and'it is a nullity from'its inception. The 
suit being a-nullity, the writ of summons issued: in 
the suit, by whomsosver acaepted, is also-a nullity. 
Similarly, any order made ‘in the suit allowing 


amendment of the plaint by substituting the legal, 


representative of the deceased as defendant and allow- 


ing the suit to proceed against him is'also a nullity. ` 


It is immaterial that the suit was brought bona fide 
and in ignorance of the death of such person. [p. 467, 
cols. 16 2.] 

Mohun Chunder Koondoo y. Azeem Gazee Chowkidar, 
12 W. R. 45; 3 B. L.R. A. C. J. 233 and Veerappa 
Chetty v. Ponnon, 31M., 86; 17 M. L. J. 551; 3 M. L. 
TT; 12, referred to." 

Plaintiffs sued at Bombay the firm of defendant's father 
carrying on businessat Ambala in the Punjab for re- 
covery of amount due in respect of certain business 
transaotions. The writ of summons having issued, the 
defendant's Attorneys wrote to the plaintiffs’ Attorneys 
stating: that the suit was not properly filed as the 
defendant's father^who was the owner of the firm 


had died long ago and that defendant was the present, 


sole owner.and: asked ‘that a fresh writ should be 
served after amending the plaint. The plaintiffs 
thereupon obtained, an’ "order for amendment of the 
plaint and the name of the: defendant was brought om 
the record.. It‘appeared that although the defendant re- 
sided at Ambala and part"only of the cause of action 
arose in’ Bombay, no leave under ck- 
Letters Patent was obtained: 

Held; that plaintiffs ought to have obtained leave 
under cl. 12 of the ‘Letters Patent before the defend- 
‘ant. was, brought on the record.and that: no such leave 


having been obtained, the Court'had no jurisdiction ' 


‘to entertain the suit. [p. 463, col. 2. ^ 

Rampartab Sáàmrathrai v. Foolibai, 20 B. 
Ind. Dec. (N. s.) 1082, followed. 

"Mr: Setalvad (with him Mr. Taraporevalla) 
for the Plaintiffs: - 

Mr. Kania (with him Mr: B. J, Desat), for 
the Defendant,- 


167; 10 


JU DGMENT.—Thisi isa suit i recover: 


Rs. 13,651 alleged -to be due from, the 
defendant to the plaintiffs at foot of an 
agency account. 


Tf he dies, before suit, and a. 


12 of ihe . 


463 


Beharilal Bisambardas. Kashirm consign- 


“ed cotton to the plaintiffs’ firm for sale in 


Bombay; and the plaintiffs’ firm made ad- 
vances to him against the consignments. The 
present. suit. is to recover the. amount due 
to the ‘plaintiffs’ firm in respect of those 
transactions: The amount claimed, viz., 
Rs. 13,651, includes an item of Rs, 11 000 to 
Be presently referred to.. 

On May 1, 1917, Brijmohandas filed a peti- 


_ tion in insolvency and & vesting order was 


made on May 3,1917. ^ - 

. Kashirm died in May 1918, leaving a son 
Gavrishankar who is stilla minoranda 
widow Bai Peli. It is established on the. 
evidence given before methat the plaintifis 
knew that | Kashiram was the sole owner of 
the firm ofBeharilal Bisambhardas, also 


. that they knew about thedeath of Kashiram 


-in October 1919, if not earlier. 


"by the hand of Baharilal" (Ex.. A). 


. On December 24, 1919, the plaintiffs sent 


.& notice of demand by registered post to 


“Beharilal Bishambhardas Esq." The sig- 
nature of the addressee on the postal acknow- 
ledgment is, "Beharilal _Bishambhardas 
"The. 
present suit-was filed on April 26, 1920, 
against “Beharilal Bishambhardas a firm 
carrying on business at Ambala City in 
the Punjab.”. The suit was filed after ob-. 


‘taining leave under cl. 12 of the Letters 


‘ 


Patent as part only of the cause of action 
had arisen within the local limits of this 
Court. : 

After tlie institution of the suit the dup- 
licate writ. of summons was sent by register-. . 
ed post to the firm of Beharilal Bisambhar- 
dasat Ambala. The signature of the ad- 
dressee on, the postal. acknowledgment, 
which is dated June 11, is ““Baharlal™ (Ex. 
B). OnJuly 16, Messrs. Malvi & Co. wrote 
to the plaintifis’ ‘Attorneys stating that the 
duplicate writ of summons was placed in 
their hands, that they had obtained a warrant 
from Bai Peli, widow of Kashiram, the late’ 


_ proprietor of the firm of Beharilal Bisham- 


bhardas, and the mother of Gavrishankar, 


_the present owner of the said firm, and 


"The plaintiffs’ firm carried on business in. a 


Bombay as Muceadamsi in-cottor. There were” 


two.partners in the plaintiffs- firm, viz., the 
firm .of Hiralal Ramgopal'and Brijmohan- 


das .Rampratab. The defendant's father, 


Kashiram Bhagwandas, carried on business 


at Ambala in the Punjab | in fpe name ot 


UN. 


they asked for copy proceedings (Ex. C). 


‘The copy proceedings were sent and on 


July 22 Messrs. - Malvi & Co. wrote to the 
plaintiffs’ Attorneys stating that it appear- 
ed- from the copy proceedings that the suit. 
was not properly filed as Kashiram who 

was the owner of the firm had died long ago 
and the present. owner was Gavrishankar 
and-that Bai Peli was managing his estate, 


"The letter further stated that the plaint 


= 
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Should be amended and that a fresh writ 
should be se, ved upon them. "The plaintilis’ 
Attorneys veplied on July 24, stating that 
the suit was properly filed. On July 26, 
Messrs. Malvi & Co. wrote tothe plaintilts’ 
' Attorneys stating that Kashiram was the 
sole owner of the fi'm of Behaiilal Bisham- 
bhardas, that the fi:m had ceased to exist, 
and that the only person that could be 
sued was Gavrishankar, the minor son of 
Kashiram. 

hereafter the plaintiffs obtained a 
Judge's order on September 14 for amend- 
ment of the plaint. The material part of 
the order is as follows :— 

“I do order that the plaintiffs be and they 
are hereby given leave to amend the title 
of the plaint by making Gavrishankar, the 
son of Kashiram Bhagwandas proprietor of 
the defendant firm, the defendant to this 
suit and to make such olher consequential 
amendments in the plaint as may be neces- 
sary and I dofurther order that the said 
Bai Peli widow of the said deceased Kashi- 
ram Bhagwandas be and she is hereby 
appointed guaidian ad litem of the said 
defendant Gavrishankar who isa minor.” 

After the date of ihe said order the 
plaint was amended by adding anew para- 
graph being para. 9A which is as follows :— 

“The said Kashiram Bhagwandas, the 
owner of the defendant firm, died in May 
1918 Jeaving his son Gavrishankar, the 
defendant herein and his only heir and as 
such the defendant is now the sole owner of 

. the said firm of Beharilal Bishambhardas." 


The title of the suit was amended by stiik- 
ing out the words "Beharilal Bishambhardas 
a firm carrying on business at" and sub- 
stituting the words "Gavrishankar son of 
Kaslfiram a minor under the age of 18 yeais 
residing at." Though Gavrishankar resided 
at Ambala and part only of the cause of ac- 
tion had arisen in Bombay, no leave under 
cl. I? of the Letters Patent was obtained 
before Gavrishankar was brought on the 
record. 

At the trial of the suit the following issues 
were raised :— 

(1) Whether the plaintiffs are entitled to 
maintain this suit againstthe present defend- 
ant without leave to sue being obtained 
ündercl. 12 of the Letters Patent ? 


(2) Whether the plaintiffs’ claim against 
the present defendant is barred by limita- 


tion ? 
(3) Whether the Hawala for Rs. 11,000 
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mentioned in para. 3 of the plaint is binding 
on the defendunt ? 

(4) Whether the High Court Suit No. 1070 
of 1917 was compromised on the footing of 
the Hawala being a good one ? 

(8) If so, whether the present defendant 
as the representative of Kashiram consented 
to the compromise on that basis ? 

After the issues, were raised Counsel for 
the plaintiffs stated that the amendment 
ofthe title as made was incomplete and 
he asked for leave to complete the amend- 
ment so as to bring itin conformity with 
the said order. I granted leave and the 
title as finally amended is as follows :— 

"Gavrishankar son of Kashiram (Bhag- 
andas, proprietor of the firm of Beharilal 
Bishambhardas), a minor under the age of 
18 years residing at Ambala, elc." 

The words within parenthesis are the 
words which I granted leave to add, the 
addition being in conformity with theorder 
of amendment. 

The first question to be .determined is, 
whether having regaid to the fact that 
no leave was obtained under cl. 12 of 
the Letters Patent before biinging Gavri- 


, Shankar on the record, this Court has juris- 


diclion to entertain the suit. This ques- 
tion can best be answered if the relation of a 
partner to a firm of which he is a member 
and the nature and effect. of suits by and 
against a firm have been determined. To 
begiu with it may be observed that the Law 
of England as well as of British India 
knows nothing of a firm asa body or arti- 
ficial person distinct from the members 
composing it. In this respect a firm diffeis 
from a company incorporated under the 
Companies Acis, such a company being a 
corporate entity separate from ils share- 
holders, though the latter can control jis 
action by passing jesolutions in general 
meeting. lhe wold "fiim " isa short, col- 
lective name for the individuals who con- 
stitute the partners, and though under the 
Rules of the Supreme Court and under the 
C. P. C. actions may now be brought by 
and against partners in the name of their 
firm, the general doctrine that "there is no 
such thing asa firm known to the law" 
[Ex parie Corbett, In re Shand (1)] 
remains in force. It follows from this 
that a suit against a fiim is essentially a 
suit against the partners constituting the 
firm. Ifa suit is brought against a fim 


(1) (1860) 14 Ch. D. 122 at p. 126; 49 L. J. Bk. 
74; 42 L. T. 164; 28 W. R. 569. 
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in the firm's name and a decree is passed 
for the plaintiff, it isa decree against all 
the partners constituting the firm assuming 


that they were all alive at the- date ol. 


the suit and decree. If a partner dies 
before suit, and the suit is. against 
the firm in the firm's name; the suit is 
one solely against the surviving partners 
and judgment can only be obtained as 
against the surviving partners and be 
enforced against them and against.the 
partnership - assets, The judgment cannot 


be enforced against the private estate of the 


deceased partner unless his legal represent- 
ative is added expressly as a defendant, for 
a ded man-cannot be susd:thouga his 
legal representative can be sued in a pro- 
' per case. 
of the writ and .the trial of the suit and 
judgment, 
. man's estate is not bound and judgment 
can only be obtained against the surviv- 
ing partners’ and enforced against them 
and against the partnership ‘assets. But 
if his “legal -representative is brought on 
the record, judgment may be obtained 
against him also as such and execütion 
enf read against his private estate. Sup- 


posing there were two partners both living ^ 


. at the date of the writ and both were served, 
and both died before the action came on 
for trial, no judgment cotild be obtained: 
Ellis v. Wadeson (2). 

Turning now to suits against a person 
carrying-on business in à name other than 
his own, the C. P. C, O. XXX, r. 10. pro- 
vides that he may be sued in that name as if 
it were a firm name, 
were a firm name” are used advisedly, for 
oneman cannot constitute a firm. When 
a suit is brought against such person in the 
n&mein which he carries on business, the 
suit is essentially one against him and he 
is the sole: defendant in the suit. Ifhe 
dies- before suit, and a suit is brought 
against him in the name in which he carried 
on business, the suit is against a dead 
man and it is a nullity from. its inception. 
The suit being a nullity, the writ of sum- 
mons issued in the suit, by whomsoever 
acespted, is alsoa nullity. Similarly, any 
order made in the suit allowing amendment 
of the plaint by substituting the legal 
representative of the deceased as defendant 
and allowing the suit to proceed against 
him isalsoa nullity. It is immaterial that 


(2) (1899) 1 Q. B, 714; 68 L. J. Q.B, 69t; Eou T. 
503; 47 W. R, 420, 


RAMPRATAB BRIJMOHANDAS V. GAVRISHANKAR KASEIRAM, 


If a partner dies between service | 


in that case equally the dead ' 


Patent. 


The words. "as if it’ 


‘was against 
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the suit was brought bona fide and in 
ignorance of the death of sueh person: 
Mohun Chunder Koondoo v. Azeem Gazce 
Chowkeedar (3) and  Veerappa Chetty v. 
Ponnon (4). 

In the present case the plaintiffs were 
aware before the institution of the suit 
that Kashiram was dead. They were aware 
that he was the sole owner of the firm of 
Beharilal Bishambhardas. Notwithstanding 


“this the suit was instituted against “Behari- 


lal Bishambhardasa firm.” The suit ought 
to have been brought against Kashiram's 
legal representative, that is, Gavrishankar. 


-The plaintiffs. did not realise this until 


Gavrishankar's Attorneys raised an objection 
to the suit as framed, and when the plaint- 
iffs obtained the order for amendment 
they omitted to obtain leave to sue Gavri- 
shankar under cl. 12 of the Letters 
Patent. In the first placa, I think that no 
amendment ought to have been allowed 
at all. In the next place, I am clearly of 
opinion that leave ought to have Deen 
obtained under cl. 12 of the Letters 
Gavrishankar was to all intents 
and purposes a new party to the suit. The 
suit-as originally instituted was not merely 
against à wrong person, but against no 
person at all. Though the plaint was amend- 
ed by substituting the name of Gavrishan- 
kar for * Beharilal Bishambhardas a firm.” 
tlie case was not one of substitution at all., 


‘Jt was a new suit against a new defendant. 


After the plaintiffs’ Counsel obtained leave 
from me.to add the words “proprietor of 
the firm of Beharilal Bishambhardas," he 
founded an argument upon those words 
the argument being that the 'original suit 
"Beharilal Bisambhardas a 
firn," that at the date ofthe suiteGavri- 
shankar was the proprietor of the firm, and ` 
that the effect of the amendment was only 
to supply the name that was wanting in 
the original title. The answer to that is 
that the. suit against “Beharilal Bishambhar- 
das a firm" was in reality a suit against a 
dead man: Supposing the suit had been 


: filed-originally against the deceased Kashi- 


Tam, it would have been clearly a nullity,and 


.the defect could not have been cured by 


prefixing Gavrishankar’s name in the title 
to the suit before IXashiram's name. Like- 
wise the defect in the present case could 
not be eured hy the amendment that was 
made. Gavrishankar us "i = brought 

Quasi 3 B. B. A. 


4) 3] M. 86, 17 M. I. d 551, 3 NET. 12, 
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on the record except as the legàl represent- 
ative of Kashiram. In fact he was brought 

"on the record as the son and heir of 
Kashiram (see plaint, para. 
' inherited the firm from his father along 
with his other assets, his liability would be 


in his character of legal. representative of 


hisfatherand the extent of the liability 
- would be.the entire assets inherited . hy 
him and not merely the firm's property 
which formed part of those assets. ` The 
deseription of Gavrishankar às "the proprie- 
tor of'the firm of Beharilal Bishambhardas" 
is a mere blind, and it cannot mend mat- 
ters. 
sion in Rampartab Samrathrai v. Foolibat 
(5) that the plaintiffs ought to have ob- 
tained leave undér'cl. 12 0f the Letters 
‘Patent before Gavrishankar was brought 
on'the record, and that no such leave 


having been obtained this Court has no: 


dace to. entertain the guit. 
d * 


Suit ihe 
6 30 B. 767; 10 Ind. Dec. (x. B.) 1082. 





OUDH JUDICIAL.COMMIS- 
- RSIONER'S COURT. . 
SECOND Orvin APPEAL No. 214 or 1923; 

-. November 25, 1924. 
Present:—Mr. Pullan, A. J. C, and - 
Mr. Ashworth, A. J. œ. 
LACHHMIPAL SIN GH—Pramrrir— 

s APPELLANT > c. 
versus - : 
"BHAGWAT SINGH—DEFENDANT— , 
"RESPONDENT, - 


gage Laws Act (XVIII of.1876), ss., 7, 0—Oudh Land 
Revenue Act XVI of 1876), s. 10— Preemption i in Tes- 


^, pect of hewitable, non-tr ansfer able lease—"'Sub-division," 


` meaning of. - 

Unders. Zof the Oudh Laws -Act, read withs. 40 
‘of the Oudh Land Revenue Act, a right of pre- 
emption should be ‘presumed to exist not only in 
the case of under-proprietary: communities but also in 


the case of communities constituted by the holders of, 


heritable and non-transferable leases. [p. 469, col. 2.1 
Section’ 9 of the Oudh Laws Act.allows a right of 


yre-einption to be exercised by a co-sharer'of the sub-' | 
division of’ a tenure resulting from a heritable non- .: 


transferable lease. The sub-divisions contemplated 


by the section must be units bearing the ‘relation one, . 


to another of having been called into existence by one 
and the same act or event of sub-division whatev er. the 
purpose of sub-division. [p. 470, cole. 1 & 2 

Appeal against the judgment and decree 
of the Subordinate.Judge, Partabgarh, dated 


thé .26th. February 1923, upsetting that of 
the Munsif, ey dated the 19th Sop 


s tember -1922, 


LAOHHMIPAL SINGH v. BHAGWAT SINGH. 


9A). If he ` 


I, therefore, hold, following the deci- - 
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"Mr. Ganga Dayal, for the Appellant. 
Mr. Zahur Ahmad, for the Respondent.. 
JUDGMENT. . 

Pullan, A. J. C.—(July 29, 1924.)— 
The plaintiff in this suit sought to preempt ` 
asale of certain property. The property’ 
was sold as being haqqiat matahti patta 
istimrari. In the ordinary meaning of the 
term maiahti this.must be supposed to be 
some form of under-proprietary- tenute, and 
this view is borne out by the entry in the 
khewat.' Itis true that in the khetauni of . 
the recent settlement the property does 


‘not appear to have been recorded as strict- 
‘ly speaking -under-proprietary, but there is 


evidence on the record that other land of 
thesame khata hasalready been transferred as 


. being held in under-proprietary tenure. Ob- 


viously it did not'liein the mouth of the 
vendeetomeet the plaintiff's claim by saying 
that the property was‘ not transferable and, 


. therefore no suit for pre-emption lay. Conse- . 


quently the vendee has taken' up à stand- 
point that the propérty.is transférable but 
is not an under-proprietary tenure and is, > 
therefore, not liable to pre-emption. In view 
of the wording of s. 7 ofthe Oudh Laws Act 
I amnot prepared.to hold thàt a transfer- 


. able right which isnot an under-proprie- 


tary right is not -liable to pre-emption. 
Whether a right other than under-pro- 
prietary right c can or cannot be transferred 


ds a question which I have not .to decide. 


The only finding’ of the lower Appellate 


Court on which it has allowed the'appeal | ji 
and dismissed .the plaintiffs suit is that . 
-it has not been proved that the land is. 


under-proprietary tenure and this being so: 
no-claim for pre-emption lies. .As, in my 
opinion, this conclusion does not necessari- ° 


.ly follow from the premises, and asTcan- | 
not ‘go into any of the other questions. 


which have not- been decided by the lower 
‘Appellate Court I remand the suit to the. 
Subordinate Judge of Partabgarh for find- 
ings on the other grounds of appeal to be 
returned within three months. -On receipt of _ 
the findings ten days. will be allowed for ` 
objections. .. an 
Ashworth, A. J. C.—(Noòember 25, 
1924.)—This second civil appeal arises out , 
ofa suit for pre-emption, brought, by the 
plaintiff-appellant against the  defendar.t- 


‘respondent, in respect of a deed of sale exe- 


cuted on the 27th- January 1921, -transfer- 


ring to the defendant some land in khata js 
Ishri Singh, village . 


khewat No. 511 in M. 
VRAC The Ceurt of first hearing, namely,. 
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tenure, and thus were liable to pre-emption 
. under ss.7 and 90f the Oudh Laws Act ` 
(XVIII of 1876). He also held that, the 
plaintiff had got a preferential right to that 
"ofthe defendant. Lastly, he held that the 
purchase price had been inflated from seven 
‘hundred and fifty rupees to one thousand 
rupees: On first appeal, the Subordinate 
` Judge of Partabgarh, allowed the defend- 


ant-respondent's "contention that the onus. 


- of proving the land as' part of an under- 
proprietary holding was on the plaintiff, and 
that the plaintiff had failed to sustain this 
onus. Accordingly he allowed the appeal 
and, did not proceed. to decide the other 

. questions raised in the petition of appeal. 

This appeal came up before my prede- 
cessor, Mr. Puilan, whose order dated 29th 

| July 1994, is on the file. 
that, although - -there was some evidence, 
7€. g., the khatauni of the recent settlement, 
to support the.view that the holding was 

| not-an under-proprietary one, yet, the plaint- 
iff could not deny that other land in the 
same khatauni had been transferred, and 
obviously could not -be permitted to main- 
tain that the property was not transferable 
since he had bought it. He accordingly 
confined the plaintiff to the position that 


even if the property was transferable, yet - 


it was not an under-proprietary tenure, He 
"was not prepared. to hold, in view of the 


wording of s.7 of the Oudh Laws Act, that. 
a transferable right, which is not an under- . 


proprietary right, is notliable to pre-emp- 

.tion. . Accordingly. he remanded the case 
-for decision by the First Appellate Court of 
the issues which it had left undecided. i 

The first.question that arises in this casé 

. is whether Iam bound by the findings of 
' my predecessor in office as contained- in 
his remand order: It was held in Balwant 

- Ramchandra Natu ,v. Secretary of State 
“(*), that a remand judgment was conclusive 


in all points therein specifically decided’ 


beyond possibility of revision. I am un- 
able tohold in this case that my prede- 
cessor's brief order of remand can be held 
to have decided the points ‘above stated 


beyond possibility of revision. In the Bom-: 


` bay 'case, the remand order was'issued by 
a Division Bench, who came to a -certain 
decision after a ‘lengthy judgment. 
‘casé: does not appear to be on all fours 
with the present case. . 

.- (0): 32:B.432;-10 Bom LR. 531. . 


-LAGHEMIPAL SINGH s. BHAGWAT SINGH, 


the Munsif of: Partab garh, ‘decided that the. 
plots were held on an ‘under-proprietary’ 


] scrihed as a matahtdari one. 


.In a khasra Ex. 5, 


. rent settlement, "because, 


He remarked | 


The . 
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The next question. is whether the lower 
Appellate.Court was right in holding that 
the ploís in question are not part of an 
under-proprietary tenure, but are merely 
an occupancy-holding. It has been proved 
to my satisfaction - that the nature of the 


. holding was that of a ‘perpetual lease, not 
"permitting the lessee a right of transfer 


against the lessor. The holding is de- 
This expres- 
sion precludes it being a kabiz darmiani, 
thatis, astrictly under- proprietary holding, 
and also precludes it being a mere tenancy. 
which, whether it 
bears the date 1300 or not, (the parties dis- 
agree as to this figure) is undoubtedly the 
khasra framed for the first year of the eur- 
it contains the 
khasra number of the previous settlement, 
as well as the new number for the ensuing 
settlement (a factwhich stamps it as com- 
plying. with the Board's order for the 
making ofthe first khasra ofthe present 
settlemerit), we find that the holding is 
described as a perpetual lease and notas an 
under-proprietary one. The entry of the 
holding in what is called the under-pro- 
prietor khewat (see Ex. 3) does not. 
necessitate the holding being an under- 
proprietary one, inasmuch as, that khewat 
contains not only the register ‘of all under- 
proprietors, but also the register of lessees 
whose rents have been fixed (see para. 


` 156 (c) of Cir. 1, Deptt, VII of the Board's 


Circulars). It may be mentioned that in 
this khewat the column showing under- 
proprietors is blank; also in khasra 
Ex. 4 the column of under-proprietors, 


_kabiz darmiant, is blank. I, therefore, hold 


that this finding is correct, ‘though 4 agree 
with my predecessor that itis nof a con- 
clusive finding. The next question is 
whether, under ‘ss..7 and 9 of the Oudh 
Laws ‘Act, a right of pre-emption is per- 
‘mitted. in respect of a holding, which is 
neither proprietary or under- -proprietary. 


‘Tt will be seen that under s. 7 of the Oudh 


Laws Act, read with s. 40 of the Land 
Revenue Act (XVII of 1876) the right 
should be, presumed to exist not only 
in the case of under-proprietary communi- 
ties, but also in the case of communities 
constituted as the holding of holders of 
heritable, non- -transferable leases. The 
expression “non-transferable” in s. 40 of 
the Land Revenue Act must obviously be 
used in a different sense to that in which ue 
word transferred is used in.sub-s. (b) of s. 
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Unlessthis is the case, sub-s. (a) of s. 7 would - 


- allow pre-emption in the ease of such hold- 
ings, while sub-s. (b) would not allow it to 
extend to the transfer.of such holdings or 
part of such holdings. The fact appears to 
be that heritable and non-transferable leases 
under 5, 40 of the Land Revenue Act of 


1876, meant leases, which, could not be’ 


transferred as against the lessor, but sub- 
ject to his interference could be transfer- 
red, [ses Ram Shanker v. Nanik Prasad (2)), 
Whereas " transferable rights" as used in 
Bub-s, (b) of s. 7 of the Oudh Laws Aot 
meanrights capable in any way of transfer. 
- I hold, therefore, that the lower Appellate 
Court was notright in holding that pre- 
emption could not be claimed, merely 
because the holding in ‘question was not. 
provedto bean under-proprietary one. It 
appears to me not open to doubt that this 
lease was of a nature that the transfer could 
be objected to by the zemindar, but that 
otherwise the transfer would hold good: It 
is not, therefore, necessary to decide whe- 
ther the vendee was entitled to claim that 
the property was not transferable after 
having bought it. l 
The next question is whether s. 9 of the 
-Oudh Laws Act will allow a right of pre- 
emption to be exercised by a co-sharer of the 
sub-division ofa tenureresulting from aherit- 
able, non-transferable lease, The section 
beginswith the words "1f the property to be 


sold or foreclosed is a proprietary or under-' 


proprietary tenure," but read with sub-s. (a) 
of s. 7, we must amplify this expression by 
the words “or the tenancy of the holder 
- of a heritable and non-transferable lease” 
within the meaning ofs. 40 of the Land 
Revenue Aet. l1, therefore, hold that the 
plaintiff had a right to pre-empt if he could 
show he was a co-sharer of the sub-division, 
and that the vendee was not one, The pat- 
waris evidence shows that the whole per- 
petuallease holding was one originally of 
47 bighas. 'lhis holding was subsequent- 
ly sub-divided into five sub-divisions call- 
ed 1,2, 3, 4 and 5. Sub-division 5 was 
again sub-divided into three sub-divisions, 
and the land in question lies in what is 
khata No. 5/2. lt is the plaintiff's ease 
that he isthe owner of khata No, 5/3, where- 
asthe defendant-vendee has no right in 
khata No. 5 at all, but in some other khata. 
On behalf of the defendants it is urged that 
the word "sub-divisien", under s. 7 of the 
Oudh Laws Act, means a sub-division cre- 


(2) 24 Ind, Cas, 32; 1 O, Ta J. 187; 17 0, 0, 150. 
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` affidavit. 
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ated by any division of the original holindg 
atany time whether sooner or later. He con- 
tends that when khata No. 5 was further 
sub-divided,it only had the result of in- 
ereasing the number of the already exist- 
ing five khatas or sub-divisioris. The sub- 
divisions contemplated by s. 9 appear 
to be units bearing the relation one to 
another of having been called into exist- 
ence by one and the same act or event of 
sub-division, whatever the purpose of such 
sub-division. This in effect.is what was held 


.in Baij Nath Singh v. Mahabir Singh (8). 


The last question to decide is whether the 
Court of first hearing was right in allow- 
ing pre-emplionon three-quarters only of 
the purchase-money. The plaintiff produ- 
ced evidence justifying this, and the de- 
fendant produced no evidence. It is main- 
tained, however, that he would have pro- 
duced evidence but for à wrongful] order of 
the Munsif. It appears that three hours 
after the hearing of the case had been 
concluded on the 21st August, the defend- 
ant asked to be allowed to produce evidence ` 
on the ground that he had been too ill to pro- 
duce it before. 1t appears, however, thatupto 
the 21st August he had never madeany at- 
tempt to summon any witnesses, though, it - 
is said by the appellant’s Counsel; that, he 
had been in Court a day or two previously. 
Be this asit may, there was no reason why : 
the defendant should not have putin this 
petition before the parties left the Court, 
This petition was ‘not supported by any 
Iconsider that in the cireum- 
stances the Munsif was quite right in reject- 
ing the application, on the ground that it 
wonld have meant a further delay for re- 
summoning of parties. Accordingly I al- 
low this appeal, and restore the judgment of 
the Court of first hearing. The plaintiff 
will get his costs throughout. 

Z. K. Appeal allowed. 
(3) 20 Ind. Cas. 646; 16 O, C. 203. 


ALLAHABAD HIGH COURT. 
CivinL REvISION No. 52 or 1924. 
July 29, 1924. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
Firm GANESHI LAL-HARNARAIN— 
DEFENDANTS—AÀPPLICANTS' 
5 versus 
DEBI DAS—Ptatntirr—Oppostre PARTY. 
Civil Procedure Code (Act V of 1008, O, XVII, 


(851. 0.1995] - ss Garaget LAL-HARNARAIN v; DEBİ PRASAD. 
vr. 2, 3—Adjournment of case—Failure of defendant - 


to a2221r—Order of Court, nature of —A»2lisution to 
st aii lo. orler, whether eomoitent —Rivision —H igh 
Count, wrzthar will interfzra —XWc "parta proseedings 
—Court, duty of. 

Wan a decsatint dows not appear on the date 
to wiicti th» hearing of the cas» has baan adjourned 
a: his requtat, andthe Court prozesds to dispose of 
th: suit, tha orlir of ths Court must be présimod 
£o hw basa passed uidor O. XVII, r, 2 of tha C. P. 


O. in £53 4532122 of anything to ths contrary. [p. 472, - 


eol. 1.) - % 

Whore thara is a refusal to exercise a jurisdiction 
wich was uniloubladly posssss»d and there is an 
apo2alto the District Judze and the District Judge 


conss fo th» sam? conzlusion as the Court below, an ' 


„OË both tha Oourts. [p. 472, 00. 2]. . ; 
Brlani Kuar v. Dinu Rai, 8 A. 111; A. W. N. 
(1338) 23; 4 Ind, Dae. (x. &) 114? (F. B), Vu»puluri 
At*2Avyy2 v. Sri Kanzhumarti Venkita Ssetharama 
Cas lrz Rin, 18 Ind. Ors: 535; 3) M. 195; 13 M L. 
T..65; 21. M. L. J. 112, Vishuanuh Govind Dishmane 
v. Rom^hat, 15 B. 118; 8 Ind. Doc. (N. s.) 99. aad 
Run Alin v. Ram Bros, 85 Ind. Ois. 27; 22 A. 
L. J. 19114; L. R. 5 A. 719: Oiv., referred to. ' 
Waro a party abssots himself, whether on an 
adjourned dats or not and whether ha -has taken tims 
to produca any particular evidənce or not, the pro- 
visions of O. XVII, r. 2, C. P. O., become applicable. 
[p. 474, col. 1.1 ` : 
. À Cart by purporting to d»cide a case before it 
as a contested case, where, as a matter of fact, the 
eoatest has ce132d owing to th» absance for the time 
biag of a purty, einnot deprive the absent party 
fern showing to the Court that he had a very good 
- reason for lis absence. [ibid] - 
Lam Charan Lal v. Ragruvir Singh, 75 Ind. Cas. 
397; 21 A. L. J: 493; 45 A. 618; (1923) A. L R. (A) 
_ 551, followed. 4 < i 
Where a defendant his filel a written statamant 
dsiying some of th» allsgations of th» plaintiff - and 
is3123 have be2n framad on the pleas raised,. the 
Court is bound to consider the issues and decide them 
even if the prozeedings are ex parte. [p. 471, col. 2.] 
Civil 
trict Judge, Agra, dated the 3rd of January 
1924. ex E 
Messrs. S.. B. Johari and Bishambar 
Dayal, for the Applicants. 
Mr. S. K. Dar, for the Opposite Party. 


JUDGMENT. 


a25lievion in revision would lis against the orders 


Sulaiman, J.—This is a defendant's . 


‘application in revision from an order of the 
District Judge of Agra.- It arises under the 
following circumstances :—- |- 4 

On the 7th of July- 1923 a suit was 

"brought in the Court of the Munsif of 

Agra for recovéry of a certain sum of 


money: On the 24th of July 1923 a- 


written statement. was filed on behalf of 
the defendants and issues were framed. 
The 21st of September .1923 was fixed 
for final hearing in the case, but on an 
application made by the plaintiffs the date 
was subsequently altered to the 17th of 
August 1923, On that date the defendants 


revision from an order of the Dis-. 
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were absent owing to an'alleged illness and 
produced a medical certificate. The Court 
was prepared to adjourn the case on pay- 
ment of acertain amount of costs, Readi- 
ness was expressed on behalf of the de- 
fendants to pay the amount and the Court 
then “directed that it would proceed to hear 
the plaintiffs’ evidence and postpone the 
case for the defendants’ evidence. Defend- 
ants’ Vakil objected to this procedure and 
ultimately intimated that he would apply 
for transfer of the case from that Court, A 
week's time was granted, but no application 
was: made for transfer. On the 27th of 
August 1993 the defendant firu, neither 
through any.recognised agent, nor through 
any Pleader, put in an appearance. The 
learned Munsif then proceeded to dispose 
of the suit, As the defendant had filed a 
written statement. denying some of the 
allegations of the plaintiff, and issues had 
been framed on the pleas raised, the Cout 
was bound to consider the issues and decide 
them even if the proesedings were ex parte. 
The operative portion of the order passed 
by him was in these words:— . 

“Suitof the plaintiff for Rs. 547-15 3 is 
decreed . with costs and usual future inte- 
rest". It is important to note that the 
judgment did not expressly say whether 
the Munsif proceeded, under O. XVII, r. 2 
or O. XVII, r.3. ^ 

The defendant firm did not prefer an 
appeal from this decree, but filed an appli- . 
cation under O. IX, r. 13 treating this order 
to have been passed ex parte against them. 
By the time this application came up for 
disposal the Munsif had heen transferred 
and his successor dismissed the application 
holding that the previous order had been 
passed under O. XVII, r. 3 and, therefore, no 
application for setting it aside at afl lay. 
The defendant firm not being satisfied with 
thislast order preferred an appeal before 
the District Judge. The learned District 
Judge entertained the appeal and heard 
arguments in support of the appeal, but 
came to the conclusion that the previous 
order of the 27th of Augnst 1923 was an 
order passed under O. XVII, r. 3 and that, 
therefore, the order of the Munsif dismissing 
the application was quite correct. This is 
an application in revision from this last 
order of the District Judge. . f 

“The first point which arises before us is 
whether a revision at all lies from the order 
of the District Judge In my opinion even 
if no revision lies from the order of the 
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District Judge, it is open to us to entertain 
-&.revision from the order of the Munsif 
-himeelf,: So far as the order of the Munsif 


“ _ -is concerned, Iam clearly of opinion that 


-he refused to exercise jurisdiction, provided 
.of:course it be assumed that the previous 


" „dismissal was under O. XVII r.2 andan 


application to set asid the ex parte decree 


` -was preferred before him, He refused to 
- thear the application on the ground that no 


-lies to this Court. 
:no appeal lies thereto.' 


-application lay under O. IX, r. 13. If the 
.Munsif was wrong in-his conclusion that 
“no application.lay it is clearly a case of. 


‘a refusal to exercise jurisdiction. 

The next question is whether it isopen to 
this Court to interfere in revision and set 
aside ‘the order ‘of the Munsif when an 
-appeal lay to ' the District Judge and -was 
actually dismissed’ by him. Section 115 
would be applicable -only where no -appeal 
The words-are ‘in which 
Clearly: the word 


‘thereto’ refers to the High "Court. Itis 


, clear that either no appeal lay -to the Dis- 


'. trict Judge at all or ifan appeal refusing to 


' get aside an ex parte decree lay to him then 
“ng second appeal lies to this Court. I 


-would; therefore, be prepared to set aside 
the order of the Munsif providéd the con- 
tention of the applieant is correct that he 


‘has refused' to exercise jurisdiction on -the 


erroneous ground that the’ previous dis- 


...missal was undér O. XVII, T. 3. 


This brings me to the real, question in- 
volved in the case. I have already indicat- 
ed that in the judgment pronounced by 
“the Munsif on the 27th of August 1923 
there was noexpress mention às to whether 
he was proceeding under O. XVII, r. 2 or 


` O XVII, r. 3.. 1t ‘also has to be admitted 


that on the.day when the judgment was 
pronbuneed the defendant did not appear. 
It is also quite clear that that was a date to 


which the hearing of the case had been ad-' 


jourried.* In the absence of any express 
‘mention that the order passed by .hinr was 


“under O. XVII, r. 3, it must- be presumed 


‘that it wasan order passed under O. XVII, 
.r. 2 and, therefore, in deciding the case he 
must be deemed to have proceeded under 
-the provisions of O. IX of the Code. In this 
view of the matter an application to have 
the decree set aside as being an ex part 
one would lie. .°  . : . : 
. At the Bar a larger question was raised 
that even ifthe lowér Court .had purported 
to pass an order under O. XVII, r. 3, it must 
Je deemed: that its order was only under 


zer 
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r. 2 because this wasa case where the de~, 
fendant had failed.to.appear. Itis contend- 
ed that if the defendant fails to appear 
then, no matter whether he' also fails to . 
‘produce his evidence or to eause: the. 
attendance of the witnesses .or to perform . 
any.act necessary.for the further progress 
of the -suit for which time has been allowed, 
O. XVII, r. 2 and not r. 3 would apply and 
that r. 3 can only apply-to the case where 
“the defendant does appear and yet fails . to‘ 
perform any of the things mentioned . in 
that rule. I would prefer not to express 
-any opinion on this last question. I would 
only say that-in-the ruling of Ram Charan 


- Lal v. Raghubir Singh (1) to which I was a 


party there was no mention of O. XVII, r. 3 
in the:judgment and the Court had: not 
expressly said that it was proceeding under 
r.3. In.the view which I have taken -of 
ihe other points in the case which :are- 
quite sufficient to dispose of the applieation. 
Il. would allow this application and revising 
theorder ofthe Munsif dated the 19th of 
September 1921.direét, that the application , 
be restored to its original number and dis-, 
posed of aecording to law. We i 
Mukerji, J.—This is an application to 


“this Court to revise the orders of the tio! 


Courts below, viz. the order ofthe Munsif 
of Agra and the order of the District Judge: 
of Agra dated respectively. “the 27th of. 
‘August 1923 and the 3rd of January 1924. 
The application arises in the following 
circumstances i: —- ; 

A suit was brought against the applicants 
who were ‘the defendants in it. The. 
defendants filed a written statement and a 
date was. fixed for final hearing. On_ the 
application of the plaintiffs, another date, 


. which: wasa little earlier than the date 


originally fixed, “was fixed, viz, 17th of: 
August 1923. -On that date, the defendants 
applied -for an adjournment and they ob- 
tained one for a period of seven days. The 
learned Munsif definitely fixed that date 
for the disposal of.the suit. On that date 
which was the 27th of August 1923, the’ 
defendants did -not appear and the suit 
was decreed. Jt is & matter for considera- 
tion whether the Munsif purported to act 
under.O. XVII, r. 2 or O. XVII, r. 3. T.am 
decidedly of opinion ibat the -learned . 
-Munsif did purport to actunderO, XVII, r. 3. : 
My reascns-are these. The Munsif wrote 
out a judgment as he would writein the 
` (1) 75 lud. Ces. 3875;:21./A. L, J. 405; 45 A. 618; 
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. case of a contested suit. -He wrote out all 
the issues that had been raised by the 
defendants. He took up the issues one by 
one and then passed an order decreeing 
the suit.. He, nowhere said that, he was 
treating the defendants. -as-absent and, 
thererore, was passing a decree ex parte. A 
few days later, an application was miade 
_to the learned Munsif to set aside the 
decree on the ground that it had been an- 
“er parte one. 
Munsif, who had decided the suit held, as I 
hold now, that, the decree purported to 
have been passed on contest, in the sense 
that it was passed under: O. XVII, r. 3, 
and.that, therefore, no application under 
0. IX, r. 13 lay to him. -Being dissatisfied 
‘with this order the defendants appealed 
to the District Judge. The learned District 
Judge affirmed the order of the Munsif, 


coming to thé conclusion that no application . 


under O, IX, r. 13 lay in the circumstances 
of the case. His language, which it will be 
"necessary to quote, is as follows :— 

"The rulings........: ‘mentioned by Mulla 
govern the case’ and show that the case 
comes under O. XVII, r. 3. Itis, there- 
fore, not possible for the decree to be -set 
‘aside under O. IX, r. 13.” ` i 

In this Court two points have been urged 
against the granting of the applieation in 
revision, First, ib has been urged that no 
‘application in revision lay and secondly, 
-the Courts below were right inasmuch as 
the learned Munsif was right in making a 
“decree under the provisions of O. XVII, r. 3. 

On the first point some argument was 


addressed as to whether any revision lay . 


from the order of the learned District Judge. 
-It has been. urged that the learned District 
Judge was competent to entertain an appeal 
from an order passed under O. IX, r. 13 of 
the.C. P. C., and he did entertain one. and 
‘that, therefore, even if he decided wrongly, 
'he.decided so in the exercise of his jurisdic- 


“tion and, therefore, no revision lay under.” 


s. 115 of the C. P. C. This is à subject on 
which a good deal has been said by differ- 
‘ent Judgesin different High .Courts. In 
this case; this is really a matter of pure 
-academie interest, My reason for saying 
. this is .that, the ‘application in revision is 
"directed against the order of both the 
 dearned.Munsif and the learned District 
.dudge. If the District Judge acted within 
this jurisdiction it must be conceded that 
‘the Munsif did not and it would be open 
-to this Court to-set.aside the.order:of the 
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'"Munsif, disregarding the order of the 
. District Judge. 

- - Personally speaking Iam of opinion that 
' where there 
-jurisdiction which was undoubtedly possess- 
-ed and there is an appealto the District 


is .a refusal to. exercise a 


Judge and the District .Judge comes to the 
-same conclusion as the Court below, an 
‘application in revision would lie against 
the ordersof both the Courts. It would 
be different if the District Judge came to 


“a different conclusion from that of the 


First Oourt. An appeal would lie to the 
Distriet Judge only when an application 
^would properly lie to the Court of first 
instance under O. IX, r. 13. If we look to 
“the langüage. of O. XLII, r. 1, el. (d) 
we Shall find that an appeal is provided 
against “an order under O. IX, r. 13 
rejecting an applieation for an order to 
set aside the decree passed ex parte." Where 
the District Judge says, in appeal, that 
no applieationlay under O. IX, r. 18, it 
can hardly be said that, he was entertaining 
.an'appeal against an order passed under 
-O. IX, r. 13. In my opinion both the 
.Munsif and the Distriet Judge, in a case 
like this, refused to entertain jurisdiction 


and, therefore, the orders of both the Courts 


are liable to revision by the High Court. 


“As 1 have said, the point is not free from 


difficulty.and various opinions have been 
given by various Judges, I may quote in 
support of my view some opinions express- 
ed at different times. To start with, comes 
the case of Badami Kuar v. Dinu Rai (2), 
which was a case decided by five learned 
Judges of this Court. In that case there 
‘had been an appeal to the District Judge 
who confirmed the order of the Munsif 
and this High Court had no hesitation in 
entertaining an application in «evision. 
There is the case of. Vuppuluri Atchayya 
v. Sri Kanchumarti Venkata Seetharama- 
.chandra Rao (3). Here, there was a dissent- 
lent voice in the person of the third 
Judge, and two Judges took the same view 
as I take. In the case of Vishvanath Govind 
Deshmane v. Rambhat (4), there was an ap- 
pealto the District Judge who confirmed 
the order of the Subordinate Judge and 
the High Court interfered. The order of 
Court was "We reverse the orders of the 


(2) 8 A. 111; A. W. N. (1886) 38; 4 Ind. Dec. (x. s) 
1148 (F. B). 

(3) 18 Ind. Cas. 555; 39 M. 195; 13 M. L. T. 60; 24 
M. L. J. 112, 

(4) 15 B. 148; 8 Ind, Dec, (x, s.) 99, 
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lower Courts and direct the Subordinate’ 


Judge......... " Lastly, I may mention that in 
a recent case decided by myself sitting with 
- Dalal,J.,in Civil Revision No, 155 of 1923, 
desided on the 21st of. July 1924 [Ram 


Adhin v. Ram Bharose (5)], this very ques- . 


tion was decided by us and we held that 
an application did lie for the revision of 


both the orders of the Munsif and the. : 


District Judge, Ihold, therefore, that both 
“the orders are open to revision. ` 


Coming to the second point, Tam decided- ` 


ly of opinion that where a party absents 
himself, whether on the adjourned date or 
not and. whether he has taken time to 
prodase any particular evidans3 or not, 
tn» provisions of O. XVII, r. 2 bacome ap- 
plicable.’ In the linguags of Lindsay, J., 
in the ease of Ram Charan Lal .v. Rigaubir 
Singh (1), the words "mike: such other 
order as it thinks liv" in r. 2, O. XVII do not 

' -entitle a Court in a case, where oae of the 
parties.is absent, to purport to decide the 
cise asifit were a contested suit. In.the 
revision case already mentioned, Dalal, J., 
give our considered opinion: aad I gave 
some additional reasons for our view. . [t is 
not necessary to repeat our views here. ` It 

- would’ be suffizient to state that, a Court by 
` purporting to decide à cisé before it as a 
contested case, where, as, a "matter of fact, 
the contest has ceased owing to the absence 
for the tims being of a party, cannot deprive. 
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ALLAHABAD HIGH COURT. 
Civru RgvtsioN No, 85 or 1924, 
duly 29, 1924. 
Przsent:—~Mr. Justice Boys. 


Tus EAST INDIAN RAILWAY . 
COMPANY-—DEFENDANT—A PPLICANT 


. versus - 
FAZAL ELAHI—PLiINTIFE—ÜPPOSITR 
Party. 


Railways Act (IX of 1890), s. 77—-Provinsial Small 
Cause Courts Act (IX of 1897), s 25—-Goods, non- 
delivery of —Suit for damages—N otiee, whether neces- ^. 
sary—Wilful neglect—Finling of fact —Revision. 

The fact thita plaintid sues for damages on 
acz3unt of tha "noa-delivery" of goods consigned 
taa Railway Compiny does not absolve him from 
ae ia t» tha agzat within six moaths. [p. 475, 
col, 2 : ; . 

G. I.P: Ry. Conary v. Jisan Ran-Nirnal Ram 
72 Tad. Ors 4h); (1123) Pab. 8254 P. L. T. 1/3: LP. 
la. R. 16); (1023) A. L. R. (Pas) 235; 2 Das. 412, fol- 
low^4. = : 
“Rin Sahai CAilla Lal v. Tas Bass Indian Ry. 
C», à3 Iad. Qas 573: 2) A. L.-J. 065; (1922) A. I R. 
(A) 230; 41 A. 615, C1 v292re Cotton Mills Co., Limited 
v. Great In lian Peninsular Railway, 71 Ind. Cas. 614; 
21 A. L. J. 323; (1923) A. I. R. (A.J 321; 45 A- 353 


“and E135 Indian Railway Co. v. Sri Ram Madadeo, 79 . 


Ind. Cs. 311; 21 A. L. J. 836; 46 A. 125; (1921). A. L R. 
(AJ) 177, distinguished. 7. | 

East Inlian Ry, Company v. Kali Charan Ram 
Prasad, 6) Iad. Chis. 103: 3 P. L. T, 215; (1922) Pat. 
145: (1922) A. L R. (Pat.) 106, not followed. 
. When a-suit for damagas in respact; of goods con- 
sigasd to a Railway has besa de2resd on the ground 


"of wilful neglect o2 £h» part of the Railway Compauy, 


=“ the absent party from showing to the Court - 


that he hal a very. good reason for his 
absence. He may have the very best of 
reasons for his absence and an appeal 
would be no remedy for him. . Because the 
Appellate .Court would not be in a position 
to-find out from the record what were 
‘the reasons of his absence. I agree, there- 
fore, inethe order proposed to be passed by 
‘my learned brother. "x Nar 

By the Court.—This application is 


allowed:and the order of the Munsif dated - 


the 29th of July 1923 is set aside and the 
application purporting to be under O. IX, 
r. 13 is restored to its original number: to 
be disposed of according to law. Costs in 
all Courts will abidé the event. 

K.S. D. ~ ^ Application allowed. 


Oiv. 
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the High Court is prima facie boaad in. revision by , 
such a finding of fact, but if substantial justice 
has. not bean’ dons, it ‘can take into considera- 
tion the grounds of that finding in considering the 
question whether the Railway Company is entitled 
t5 the full bansüt of the fact that noti2e was not served 
in time. [p. 476, col. 1.] . s . 

Civil revision against an order of the 
Judge, Small Cause Corrt at. Allahabad, 
dated the 13th February 1924. - 

Mr. Ladli Prasad Zutshi,. for the Ap- 
plieant. >. a hae 
Mr. Mushtag Ahmad, for the Opposite 
Party. ` ELO : i 

JUDGMIEN T.—This is a civil revision 
from the decree of.the..Court of Small 
Causes. The plaintiff sued the Railway for 
damages on aecount of the "non-delivery" 


_ of one of four cases of matches. The Court 


5) 85 Ind. Cas. 27; 22 A. L. J. 1041; L. R. 5 A. 740 | 


of Small Causes found as a fact that “the’ 
box, T think, was thrown out by any thieves ` 
or thief who got into the waggon when the 
train stopped near the signal.” He did not 


.find whether or not this temporary stop- 
.ping of the train in his opinion made it a. . 


case of theft from a running train. He went 


.on further,to hold that inasmuch as the 


` guard saw the box thiown out of the train 


and made no attempt to recover it beyond 
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reporting the loss at the hext station, there 
was “wilful neglect", on the part of the 
Railway and on this ground he held that 
the Railway were not protected by the 
'owners ‘Risk-Note Form DB. The Railway 
further raised the defenee that six month's 
notice had not been given 10 the Agent of 
the Railway . But this defence was rejected, 
“the Judge of the Small Causes Court rely- 
ing on Hast Indian Ry. Company v. Kali 
Charan Ram Prasad (1), a case. in which 
Mr Justice Jwaia Prashad of. the Patna 
High Court held that there is a difference 
between a suit founded on, "loss" and a suit 
founded on “non-delivery” and that in the 
latter case, which is also- the ease here, no 
notice was necessary. The Railway have 
applied iu revision to this Court urging, 
firstly, that the lower Court, having found 
that the goods were stolén from a running 
tràin, it ought to have, dismissed the suit; 
and, secondly, that the lower Court erred 
in holding that the Railway through its 
servants ought to have made some effort to 
. recover the box: I need not deal with these 
grounds (the first of which is in itself not 
an accurate statement of the lower Court's 
. finding) as the finding of wilful neglect is 
a finding of fact. Tne next two grounds 
of revision deal with the question of notice. 
` Notice to the Agent wus admittedly des- 
patched after the lapse of more than six 
months: The main question, therefore, 
ealling for decision here is whether the fact 
that the suit was based on "non-delivery" 
takes the case out of s. 77 of the Railways 


Act which calls for notice to be given- 


within six months. It is clear that what 
the plaintiff wants in this case: and in all 
similar cases is compensation hecause he 
lias not got his goods. He does not care whe- 
ther the Railway have got his goods and 
are withholding them or whether they have 
lost his goods or whether’ they have been 
stolen or whether they have delivered them 
to somebody else. Regarded from this 
point of view there is certainly no material 


difference between a suit for “loss” and - 


a suit for "non-delivery." It may be 
admitted at once that for some purposes 
there is a material distinction between à 
suit for “loss” and a suit for "non-delivery," 
e. g., for the purposes of the Limitation Act, 
Arts, 30 and 31. The reason is sufficient- 
ly obvious but it is clear that while there 
may be a material distinction for the pur- 

(1) 69 Ind. Cas, 103; 3 P. L. T. 215; (1922) Pat. 145; 
(1922) A, I. R. (Pat.106. —.- As 
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poses of the Limitation Act, and even for 
the purposes of the Carriers Act, ss. 9 and 
10 (s. 10 is actually repealed by the Rail- 
ways Aet) it does not follow by any means 
that there is any effective distinction for 
the purposes of ss. 72 and 77 of ihe Rail- 
ways Act and of the Risk-Note Form B. Mr. 
Justice Jwala Prasad in the Patna case 
[East Indian Ry. Company v. Kali Charan 
Ram Prasad (1), to which I have already 
referred, gave as one reason for holding 
that for the purposes of s. 77 there is a 
material distinction between "loss" and 
"non-delivery," that in the case of the 
former the Railway required notice in 
order to givethem a chance of enquiring 
into. the loss and how it occurred, while 
according to the learned Judge in the ease 
of "non-delivery" notice for this reason 
would not be necessary as the Railway: 
would have no need to make any enquiry. 


.] am unable to appreciate this distinction. 


It would seem that the Railway might 
require equally an opportunity forenquiring 
into the causes which had led them to fail 
to deliver. I Shoul!, therefore, find myself 
in any case unable to assent to the pro- 
position that for the purposes of s. 11 there 
is any difference between a suit for "loss" 
and a suit for "non-delivery". So far as 
the ruling to which I have referred and 
on whieh the lower Court based its judg- 
ment is concerned I am relieved from the 
necessity of considering it in greater detail 


-as it has been overruled as it would secem 


in G. I. P. Ry. Company v. Jitan Rum- 
Nirmal Ram (2), Mullick and Bucknill, JJ. 
A reference to this latler case will show 
that the case quoted in the earlier por- 
tion of the judgment lAgent East Indian 
Ry. Co. v. Ajodhya Prasad (3).] must cer- 
‘tainly have been misquoted for Fast 4ndian 
Ry. Company v. Kali Charan Ram Prasad 
(1.. L am therefore of opinion that the 
fact that the suit for non-delivery" did not 
absolve the plaintiff from giving notice to 
the Agent within six months. 

I may mention here that the defendant 
Company has relied on Ram Sahai Chidda 
Lalv The East Indian Ry., Co. (4), Cawnpore 
Cotton Mills Co. Limited v. Great Indian 
Peninsular Railway (5jand The East Indiun 

72 jas. 440; (1923) Pat. 821; 4 P. L. T. 173; 

1 Qr in A. LR. (Pat.) 285; 2 Pat, 412, 
(3) 49 Ind. Cas. 498; (1919) Pat. 15). 

(4) 66 Ind. Cas. 578; 90 A. L. J. 634; (1022) A. I. R. 


A.) 280; 44 A. 645. 
RTT Ind, Cas, 014; 21A. L. J. 223; (1928) A. L R. 


(A) 301; 45 A. 353, 
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Railway Company v. Sri Ram Mahadeo (6). . 
.I only mention these cases. because they 
haye been pressed upon my attention but 
. they appear to me to have.no bearing on the 
distinction between “loss” and  "non- 
delivery" for the purposes of s. 77. 

The next question for consideration is 
whether I ought .to set aside the decree or: 
whether 1 should Hold that substantial 
justice having been done this Court should 

. not interfere merely on the ground that the 
` notice was two.or three days late. I am not, 
.however, satisfied that substantial justice . 
has been done. Iam prima facie in revision 
‘bound by a finding of fact even in a case- 
unders. 25 of the Court of Small Causes 
.and I have, therefore, accepted the lower . 
Court's finding of fact that there was 
. “wilful neglect" and I should not consider 
“any opinion of my own to the contrary 
. justification for setting aside the decree on . 
.that ground; but I hold that Iam entitled , 
to take into consideration the. grounds of 
that.finding in considering the question 
whether I should give the defendant Rail- | 
way the full benefit of the fact that notice 
“was not served in time even though it "was 
only two or three days beyond time and even 


though no earlier notice would have enabled _ . 


“them to recover the property. It is clear 
that if this was a theft from a running train 
- and no further wilful neglect was proved 
the Railway would-be absolved by the 
risk-note. The learned Judge of the Court 
of Small Causes has not found whether or 
.not the theft was fróm a running train, If 
he meant to hold that a stop for a few 
minutes at the signal meant that the train 
ceased to be a running train I should find 
great difficulty in agreeing with him. He 
has, however, apparently based his decree 
.on.wleat he finds to be a wilful neglect and 
as farasI am able to ascertain the only 
basis of tha. finding is that the guard knew 
that the box had been thrown out and 
neither he nor anybody else took any steps 
to endeavour to recover it and he confined 
his interest in the matter to making a 
report. I feel great doubt myself as to 
whether there were really any steps 
. which the guard could have taken which 
` would have led to the recovery of the box 
and this means that I have grave doubts 
„as to whether the finding of wilful neglect 
was justified. "To these doubts I am entitled 
to give weight when determining the ques- 


(6) 79 Ind. Cas. 341; 21A. L. J. 896; 46 A. 125; (1924) 
A, Í R. (A) 177. 
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tion whether the Railway should be given ; 
the full benefit of.their technical plea that 


. they had been given notice a few days 
.beyond time. 


I hold, therefore, that they 
are entitled to the full benefit of that 


. plea which I have decided in their favour. 


I accordingly allow the application in revi- 
sion and set aside the decree of the Court 
of Small Causes with costs on the -higher 

K. 8. D. Application allowed, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DROREE No. 1516 
or 1921. 

July 18, 1924. 

Present:—Mr. Justice Ross. 
HARIHAR SINGH-—DEFENDANT— 

` APPELLANT 


f E versus 
' DASRATH AHIR AND OTIHERS-— 


PLAINTIFFS AND RAM PRASAD: 

SINGH AND ANOTHER—DEFENDANTS— 

i RESPONDENTS. < 
Malicious prosecution—Damages, suit for—-Accusa- 
tions substantially true-—Reasonable and probable cause. 

The first thing that a plaintiff in a suit for damages 
for malicious prosecution has to prove is his inno- 
cence. [p. 477, col. 1.] 

Sheikh Muchi Osta v. Horsmul Marwari, 19 Ind 
Cas. 24; 17 C. W. N. 434, relied on. 

Where information given to & Magistrate which 
Jed to the institution of proceedings under s. 107. 
of the Or, P. O. against the plaintiff included- more 
than one specific accusation and the Court found 
that one of those accusations was not supported by 
evidence but that there was reasonable and probable 
cause for the information which was given to the 
Magistrate: 

Held, that the plaintiff was not entitled to recover 
damages for malicious prosecution as the case, as a 
whole, had not been found to have been laid without 
reasonable and probable cause. [p. 477, col. 2.] i 

Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 17th August 
1921, confirming that of the Additional 
Munsif, Chapra, dated the 29th May 1920. 

Mr. Baikuntha Nath Mitter, for the Ap- 
pellant. 

Messrs. Ram Prasad and B. K. Sinha, for 
the Respondents. I 

JUDGMENT.—This is an.appeal by 
defendant No. 2 against a decree of the 
Subordinate Judge of Saran ina suit for 
damages: for malicious prosecution. The 
plaintiffs’ case was that the defendant No) 1 
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' missioner of Darjeeling had made an appli- 
cation to the Magistrate of Saran on the 3rd 
December 1918, which resulted in proceed- 
ings being taken against the plaintiffs 
under s. 107, Cr. P. C., which ended in their 
favour. Defendant No. 2 is the son of de- 

-fendant No. 1, The prineipal allegations 
in the application to the Magistrate were 
that the defendant No. 1 had been assaulted 


by the plaintiffs on his way home from: 
Ekma Railway Station, and further that 


they had carried away the crops of his 
paddy field of 14 bighas. This second alle- 
gation was based on a telégram sent by 
defendant No. 2todefendant No. 1. ` 


The finding of the learned Münsif was 


that the criminal case under s. 107 of the Cr. 
P. C. was not wholly a concocted story and 
without any reasonable or probable cause,” 
and he dismissed the suit. The finding of 


the learned Subordinate Judge was that ` 


. he was not prepared .to believe that the 
assault was a total myth, and that he had 
no doubt that defendant No. 1 believed the 


assault to have been committed, at the’ 


instance of the plaintiffs. With regard to 


the telegram about the cutting of the paddy - 


. of 1} bighas sent .by defendant No. 2 to 
defendant No, 1 he held that there was no 
justification for defendant No. 2° sending 
the telegram, and that the case was started 


without reasonable and probable cause 


by. defendant No. 2, but the application by 
defendant No. 1 so-far ashe was concerned 
was not without reasonable and probable 
- gauseand was started as an ordinary pru- 
: dent' man would have done under the 
- elreumstances,. While dismissing the ap- 


peal so far as defendant No. 1 was concern-: 


‚ed the learned Subordinate Judge gave 


the plaintiffs a.decree for Rs. 147-8 0 against .. 


the defendant No..2. It was held in Sheikh 
. Muchi Osta y. Horsmul Marwari (1) that 
“the first. thing that the plaintiff in a suit 
for damages for malieious prosecution hàs 
to prove is his innocence. Now on the 


findings of neither Court below can it be: 


^said that the plaintiffs have proved their 
innocence. -In the opinion of both Courts 
-there Was reasonable and probable cause 
for the information to the Magistrate which 
led to the proceedings under s..107, Cr. P. 
C. That information included -moré than 


one spécific accusation and the fact, that. 
one of these accusations has riot been sup- 


1 
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ported by evidence is, in my opinion, 110 
ground for giving the plaintiffs a decree 
for damages for malicious prosecution, when 
the case as a whole has not been found to 
have been laid without reasonable and prob- 
able cause. No authority was cited to sup- 
port such a contention and in view of the 
findings as to the nature of the proceedings 
under s. 107, Cr. P. C., as a whole, it seems 
to me impossible to give the plaintiffs a 
decree for: damages. 

' I, therefore, allow this appeal with costs, 
set aside the decree of the learned Subordi- 


nate Judge and restore the decree of the 


Munsif and dismiss the’ suit with costs 
throughout. 
Z. K. ‘ 


" 


Appeal allowed. 


. ALLAHABAD HIGH COURT. 
EXECUTION SECOND APPEAL No. 437 or 
n 1924. 

November 17, 1924, 
Present:—Mr. Justice Ryves and 
Mr. Justice Daniels. 
MAHFUZ ALI KHAN—ỌOBJECTOR— 
APPELLANT 
versus 


“Seth RADHA KISHEN—Dzcnzs-Horpzg— 


: RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 60 (n)— 


` Execution of decree—Attachment—Right to future 


matntenance, ' . 

A dispute between one M. and his wife with regard 
to the dower-debt due to the latter was referred to 
arbitration and the arbitrators made an award which 
declared that -the property of M. should, from tho 
date of-the award, be construed to be the pr8perty 
of his wife but that M. should.be allowed to ramain 
in possession of the property and to manage it and to 
collect the income. Out, of the income M. was to 
pay.a certain sum to his wife, the balance being re- 
tained hy himself by way of maintenance and alzo 
to, enahle him to pay his debts. A creditor of M, 
obtained n simple money-decree against him in 
respect of a debt incurred by M., and in execution of 


.that decree sought to attach and sell M.'s right of 


possession as a life-tenant in the property acquired 
by him under the award: 
Held; that what was reserved to M. under the award 


' was something more than a mere right of future 


maintenance ‘within the meaning of s.60 (n) of the 
C.: P. O. and was not, therefore, exempt from attach- . 
ment under the provisions of that section. |p. 478, 
col. 2] x i 

Execution second appeal from a decree’ 
of thé District Judge, Shahjahanpur, dated 
the 11th: December, 1923, 


h : 
.Mr. Harnandan - Prasad, for the Ap- 
pellant. ] l f 
Mr. Baleshwari -Prasad for Dr. K. N. 
‘Katju, for the Respondent. 
_JSUDGMENT.—The facts that give 
rise to this appeal are as follaws:—. 


One Mahfuz Ali Khan was the owner of. 


certain zemindari property, He married 
first Musammat Sharifan and then Musam- 
mat Ijazi. Musammat Sharifan died leaving 
her surviving a son, Mashuq Ali. On behalf 
of Mashug Ali, who isa minor, a demand 
was made for the dower debt due to his 
mother from Mahfuz Ali Khan. As this 
‘dower was far more than the property 
was: worth, it appears that Musammat ljazi 


also put in a claim for dower on her own 


account. ' The matter was referred to arbi- 
tration and the aibitratois after. reciting 
the circumstances under which they were 
called upon to make their award, came to 
the conclusion that-both Mashuq Ali and 
Musammat ljazi were entitled to dower; 
but that, iftheir claims were satisfied, the 


property will be wholly insufficient to satisfy - 


their claims. They, therefore, decided that 
the best thing to do was to ‘agree that the 
property should from the date of the award 


and Musammat jazi. At the same time 
"Mahfuz Ali Khan was allowed to remain in 
possession of the property and to manage 
it and to collect the income. :Out of this 
income he was to pay Rs. 150 a year in ‘cash 


aud ‘nine maunds of wheat to Mashuq Ali 


and Rs. 300and eighteen maunds annually 
“to Musammat Ijazi, the balance of the in- 
| come he was to retain himself and it is said 
` that, out of it; he could pay his debts: ' This 
arrangement is described in the award as 
having been cometo enable Mahfuz Ali 
Khar to maintain himself. It appears-that 


this arrangement was carried out. Although : 


Mahfuz Ali Khan remained in possession of 
the property, he was not allowed to charge it 


for the payment of any future debts -and 
‘was forbidden to transfer it by sale or: 


mortgage or otherwise. Similarly Mashuq 


Ali and Musammat Ijazi had no right to.deal : 


with the property as owners during his life- 
time except,.of course, with his express 
consent. In 1922, Seth Radha -Kishen ob- 
tained. a simple money decree against 
Mahfuz Ali-Khan for a debt incurred in 
:1919 and in execution of his decree sought 


to attach and sell Mahfuz Ali Khan's right, 


of possession as a life-tenant in the pro- 
perty in suit, which was described as hav- 
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ing been acguired by him under the award 
above-mentioned, Mahfuz Ali Khan object- 
ed on the ground that what he had acquired 
under the. award was a right to future 
maintenance and that as such it was not 
liable to attachment under.s. 60 (n) of the 
C. P. C. Both the Courts have overruled | 
this plea and he comes here in second : 
appeal. ` eet s . 
Itis argued on his behalf that under this . 
arrangement he ceased to be owner of the 
property and became entitled to the balance 
of the income for his maintenance and thus 
came withinel. (n) ofs. 60. On the other 
hand,it is argued that he remained a res- 
tricted owner of the property and was en- 
titled to a great deal more than  main-: 
tenance, that, subject to the payment of the 


„amounts mentioned in the award, he was 


entitled to possession for his life and could , 
dispose of the balance of the profits in any 


.way he pleased, and that this was a great, 


deal more than a right of future `main- , 
tenance as contemplated in the section. 
The words in the section are ‘a right of 
future maintenance. It seems to us that. 
construing the award as'& whole what 


* ‘was reserved to Mahfuz Ali. Khan was 
be construed the property of Mashuq Ali. 


certainly something more than a right of 
future maintenance,:and that being so we" 
think that the decision arrived at.by the 
Court: below was correct, We-accordingly 
dismiss the appeal with costs including in 
this Court fees on the higher scale. ~ 

Z. K; ` Appeal. dismissed. 


MADRAS HIGH COURT. 
ORDINARY ORIĠINAL CIVIL JURISDICTION., 
August 18,1924." ©. © -: . 
Present:—Justice Sir:C. V. Kumaraswami , : 
. Bastri. « . T 
In reSkorioN 45, SPECIFIC RELIEF ACT, 


:1877, Section 66 or rug INCOME TAX ACT, 


1922, and. or RATNA SINGH Moror 
. SERVICE, ; 
. In re RATNA SINGH-——PRETITIONER. - 
Income Tax Act (XI of 1922), ss. 10 (2) (7), (Oh 
66—Expenditure on renewal of parts of car, nature 
of —“Obsolete,” meaning of— Total destruction of 
machinery, whether renders it obsolete—Refcrence to 
High Court. : "E - -` 
- The question whether a particular expənditurs om 
certain parts of a motor-car is capital expenditure or. 
merely a-repair of wasting parts of the car, is a queg- 


^ 
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tion of fact. The test is, whether, having regard to 
the part of the car which is repaired, it ‘is such as 
requires a renewal from time to time, or such that 
with ordinary repair it lasts for the lifetime of the 
car. For instance, the body cr the radiator or the 
wheels generally last for the lifetime of the car, 
while the tyres or the hood or such other parts are 
to bə renewed psriodically. [p. 479, col. 2.] i 

The question whether the total destruction of 
machinery which renders it unfit for the purpose for 
which it was originally intended and compels the 
owner to sell it as scrap iron, entitles him to claim 
an allowance in respect of the machinery under sub- 
~ el (7) of cl. (2) of s. 10 of the Income Tax Act, 
is one of considerable importance on which the Com- 


missioner of Income Tax may be directed to state a` 


case for the opinion of the High Court. [p. 479, col. 2; 
p. 480, col. 1. j x 

Semble.—-The, word “obsolete” in sub-cl. (7) of cl. 
(2) ofs. 10 of.the Income Tax Act, should be taken 
io include cases of unfitness arising from whatever 
cause. Where a car falls into a ditch or otherwise 
becomes so damaged that it cannot be used as a car 
and has to be suid as scrap iron, it ought to he 
regarded as having become “obsolete” within the 
meaning of that expression. [p.479, col: 2.] . 

Mr. K. V. Sesha Iyengar, for the Peti- 
tioner.’ ; i E 


Mr. C. V. Anantakrishna Iyer, Govern-. 


-ment Pleader, for the. Commissioner. 


JUDGMENT.—In this matter a refer- 
ence is asked for on two questions. ‘The 
first is as regards the sum of Rs. 3,309 dis- 
allowed on the ground that it is capital 
expenditure and the other is as regards a 
sum of Rs. 8,653 which is’ claimed as the 
loss on a car which was so damaged by 
an accident that it -had to -be sold as scrap 
iron. - . 

As regards the first point the Commis- 


sioner was of-opinion that what was done- 


was not merely a renewal of wasting assets 
.but that" new paits were put on to the 
car. 
of the value of the caris allowed on the 
footing. that the life of the car was only 
9 years. .lt is also not disputed that the 
- cost of ‘repairs is allowed. ‘The point 
which is now raised is that sub-cl. 9 of s. 10, 
.cl.2allowsa further deduction. Sub-clause 9 
of s. 10, cl. 2 runs as follows: ." Any 'ex- 


penditure (not being in the nature of capi-. 


tal expenditure) incurred solely for the 
purpose of earning such profits or gains.” 
- Where a claim is made as in the present case 
the question which has to be decided is 
"whether the expenditure incurred is in the 
nature of capital expenditure or not. Hav- 
ing regard to. the items which have been 
disallowed by the Commissioner, Ido not 
think -it can- be said that they were merely 
yenewal of wasting assets. "The materials 
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before me are not sufficient to hold that 
the Commissioner is wrong and that a re- 
ference should be made. Unless it appears 
from the evidence before the Commissioner 
that the expenditure was only in respcct 


.of renewal of wasting assets, I think the 


allowance of 20 per cent, and the allowance 
for repairs should be taken to cover the 
ordinary wear and tear ofthe car, I do 
not think that any useful purpose would 
be served by directing à reference to the 


High Court of a question which will prac- . 


tically turn on evidence and on the scanty 
materials before me I cannot say that the 


' petitioner has proved on the faets that tlie 


expenditure was necessary as a renewal of 
wasting parts of the car. No doubt in one 
sense every part of the car does waste hy 
use. But the test I think will be whether 
having regárd to the part of the car which 
is repaired it is sucb as requires a renewal 
from time to time or such that with ordi- 
nary repair it lasts for the lifetime of the 
car. For .example the body or the radiator 
or the wheels generally last for the life- 
time of the car while the tyres or ihe 
hood or such other paris are to be renewed 
periodically. 

As regards the second question raised 
it turns upon the construction of the word 
‘obsolete’ Where a car falls into a ditch 
or otherwise becomes so damaged thai it 
cannot be: used as a car and it has to be 
sold as scrap iron, I think prima facie, 


‘the person. is entitled to claim allowance. 


Mr. Anantakrishna lyer contends that in 
such cases no allowance ought to be given 
and that the word "obsolete" must be con- 
fined to cases where owing to change in the 
machinery or owing to new discoveries the 
machinery is not fit for the purpose foy which 
it was originally intended or would not be 
fit without incurring expenditure which 
is unreasonable in the circumstances. It 
seems to me that it is unreasonable that 
a person can claim allowance on the machi- 
nery which though in working order has 
been superseded by invention which makes 
its use not - profitable but that a total de- 


-struction of the machinery leaves the trader 


without any remedy. I think the word 
* obsolete " should be taken to include 
cases of unfitness atising from whatever 
cause. I am ofopinion that a question of 


considerable importance is involved and 


that it is desirable to have an authorita- 
tive ruling on the question whether the 
total destruction of a machinery which 


_a decree as contemplated by x. 
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renders it unfit for the purpose for which- 
it was originally intended and a sale of 
which as scrap iron entitles a person 
under sub-cl. 7 ofel 2 of s. 10 to claim 
allowance and I direct the Commissioner 


of Income-tax- to state a case to the High . 


Court for that purpose. 
Costs of this. application will abide. and 


| dllow ‘the result. 


V. N. Y, 


Z. K: Order accordingly. .: 


——— 
i = 


ALLAHABAD HIGH COURT. 

. Seconp CIVIL APPBAL No. 461 or 1923. 
| November 25, 1924.. ` 

Present:—Mr. Justice Mukerji. 
Thakur. RUDRAPAL SINGH AND OTHERS 
—PLAINTIFFS—À PPELLANTS, 

- versus us 
MATABADAL SINGH.AND OTHERS— ` 

- . DEFENDANTS—RESPONDENTS, . ' 
- Civil Procedure Code (Act V. of 1908), s. 11, O. 


XXXIV, rr. 7, 8—Mortgage—Rédemption, suit, for— 


Possession mot obtained by mortgagor— Second. suit for. 
redemption, whether maintainable—Res judicata.: 

- Where in spite of a previous.suit for redemption 
the right of redemption of the mortgaged property 
still subsists, not having been extinguished either by. 


=- an act of the parties. or by an order of the Court, a: 
- second suit for redemption. isnot barred. An order 
“af the Court which would have the effect' of extin- 


guishing the right: of redemption would, however, 


‘har a second suit for redemption‘ and if is not neces- 
„sary that the order -should also purport to extinguish- 


the right of redemption. [p. 481, col. 1.) . 
. A decree in a redemption suit directed the morte - 


ra gagee to withdraw the amount which had alreàdy ` 
: heen deposited by the mortgagor and to deliver. 


possession of the mortgaged property; The. mor tgagor - 
made an gpplication for delivery of possession of-the 
property to him, but after making this application he 
gifted the property to the plaintiff, and the applica- 
tion, for delivery of possession was subsequently dig- . 


- missed. Plaintiff, thereafter, brought another suit -to-- 


redeem the property: from ‘the defendant - who had.. 
eohtinued in possession of it: 

“Held, that the decree in the previous suit was, not.” 
7 of O. XXXIV of: 
the.Q. P. O., but was a combined. decree under r. 8 of 


‘the Order ‘and as it permitted the mortgagee to 


withdraw the money which was already in: depòsit; . 
it had the-effect, of extinguishing the mortgage anda : 
second suit for redomption was not, therefore, com-: 
petent: [ibid.] 

Second: appeal against the decree of. the: 


dated the. , 
23rd. of December 1992, . 
Mr. Mushtaq Ahmad. (with. him Dr, K. NC 
Katju), for the: Appellants. i é 
Dr: 8. N. pem, for the Respondents... " 
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JUDGMENT.—This appeal presents . 
only a question of law for determination, 
the facts being all admitted: 

The history of the case is' briefly this. 
There was a mortgage by fatherand son 
Ram Saran Singh and Mahadeo in favour’ 
of the predecessor- in-title of the defendants: ` 
Mahadeo brought a suit for redemption- 
after having deposited in Court the: full 
amount of the mortgage money, Viz., a Sum | 
of Rs. 100, under s. 83 of- the "Transfer of 
Property Act. Evidently because the mort- 


""gagees did not withdraw the money from. 


Court, Mahadeo, brought a suitfor redemp- . 


‘tion and a decree was passed in his favour- 
- on the 26th of June 1918. 


The language of 
the decree is important and is as follows :— 
“That the suit for possession by redemp- 


tion of the mortgage set up by the plaint- _ 
iff be decreed and the claim.for mesne 


profits up to the date of the suit be dis- 
‘missed. . The plaintiff will get pendente lite 


and future mesne profits, the. amount of 
which will be determined in the execution, ` 
department. If the amount of the mort-" 
gage money, Rs. 100, deposited by the plaint- 
iff under s. 83 of the, Transfer of Property ` 
Act has been withdrawn, he is given six - 
months’ time from to-day-to pay into Court - 
the said sum; failing which the mortgaged” 
property. will be. sold. If thé deposite’ 
under s. 83 of the Transfer of Property Act 
has not been with withdrawn, defendants 
will be entitled to withdraw it." 


- As happened' to be the case, the re 


‘deposited under-s. 83 of the Transfer of 


Property Act.was stillin Court and was 


“actually withdrawn by: the mortgagees on.. 


the 6th of ‘February 1919. Mahadeo knew: 
that the mortgage money was already in»: 
Court and he accordingly applied at ‘once. 


‘for delivery of possession. - This application: 


was made on the.25th of July.-1918. Unfor-- 
tunately, however, this application was dis- 
missed for default.on the 13th of November: 
1918. After having presented the application: 
for delivery of possession, Mahadeo gifted. 
away the plaint property to one of his sister's« 
sons Ram Jagat. Ram Jagat died and his. ` 
four brothers 1 the plaintiffs Nos. 2to 5 in~ ` 
herited his property. They and the plaint-. 
iff No.1 who obtained a “portion of the? 
property: from the other plaintiffs by a.deed : 

; of exchange have-launched a fresh suit to. 
redeem.the property which.is stil.in the. 
possession: of the defendants, the represen-: 
tati ves: of the origina} morah SA E 
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The question that has to be-answered is 
whether the suit is barred as res judicata. 

The suit succeeded in the Court of first 
instance, -but the learned Judge of the 
Court below was of opinion that the suit 
was barred. - dh 


On the authorities of this Court, there 


“can be no two opinions on the point that if 
the right ofredemption stil subsists, not 


having been extinguished either by an act . 


of the parties or by an order of the Court, 
a second suit for redemption would lie. 
Nobody says that the right of redemption has 
been.extinguished by an act of the parties. 
. The only question, therefore, is whether the 
decree that was passed on the 26th of June 
1918 had the effect of extinguishing the 
right of redemption that initially lay in 
Mahadeo. i 


Incidentally, Imay mention here thatit was 


contended: on behalf of the appellants that 
_the order that would extinguish the right 
of redemption should be an order purport- 
ing to extinguish that right. This conten- 
tion has no force, not only because it does 
violence to the language of para. 2 of 
s. 60 of the Transfer of Property Act 


but also because the only order which is ` 


` pointed out in argument, asthe only order 
of the Court which can extinguish a right 
of redemption, viz. the order under r. 8, 
O. XXXIV, C. P. C, does not at all speak 
of extinction of a right of redemption. It is 
clear, therefore, that all that is necessary to 
bar à second suit is an order of the Court 
which would have the effect of extin- 
guishing the right of redemption. 

This brings us to the consideration of 
the decree that was passed by the- Court 


onthe 26th of June 1918. It must be con- : 


ceded that the decree that was passed is not 
a decree. in accordance with the terms of 
O. XXXIV, r. 7 of the C. P. O. That order 
merely contemplates that in future payment 
will be made by the mortgagor. In this 
particular case the mortgage money was in 
deposit in Court and the learned Munsif 
authorised the mortgagees by his decree 
to take away that money in satisfaction of 
thé mortgage. .This decree I need hardly 
repeat is not in accordance with the decree 
contemplated by r. 7, O. XXXIV, C. P. C. 


The money was, as a matter of, fact, with-. 
drawn later on. But before this was done. 


Mahadeo was advised that he was éntitled 
under the-decree to ask for delivery of pos- 
session. Ido not think that in this he was 
wrongly advised: Because the money was 
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there to be taken away by the mortgagees 
whenever they wanted,to do so. If they 
put off taking the money away from the 
Court for years that fact could not prevent 
Mahadéo from asking for delivery of pos- 
session. The decree that was passed was, so 
to say, a combined decree under O. XXXIV, 
r.8, C.P. C. As it permitted the mort- 
gagees to withdraw the money the result 
was bound to follow, viz. the extinction of 
the mortgage.: All that remained to be done 
was to take over possession from the mort- 


:gagees. The mortgage money having been 


satisfied under the orders of a Court, it 
cannot be said that the right of redemption 
still exists, 

A large number of rulings were cited by 
the learned Counsel for the appellants but 
I have not thought it necessary to discuss 
them in my judgment, for the simple reason 
thateach case was decided on the language 
of the decree that was passed in the former 
suit for redemption or for sale. 

I agree with the Court below that the 
suit is barred as res judicata and dismiss 
the appeal with costs which will include 
iE fees in this Court on the higher 
scale. 


Z. K. Appeal dismissed, 


——— 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Civi, Reviston No, 108 or 1924, 
December 16, 1924. 

Present :—Mr. Dalal, J. C. 
MAHARAJ DIN—Puaintirr—, 
APPLICANT 

. Versus 
BALBHADDAR PARSHAD— 


: ‘DEFENDANT—RESPONDENT. 
J'urisdiction—Suit of Small Cause nature filed on 


; Regular Side—Appeal—Plaintiff, whether can plead 


want of jurisdiction-—-Estoppel—Contribution, suit for 
—Suit against two defendants—Contest by one of 
them—Contribution, basis of. 

Plaintiff filed a suit triable by a Court of Small 
Causes in the Court of the Munsif. The suit was 
partly decreed and ‘the plaintiff appealed to the 
District Judge. His appeal was dismissed. In revi- 
sion. it was ‘contended on his behalf that as the suit 
was triable by the Court of Small Causes the judg- 
ments of the lower Courts were void on the ground 
of want of jurisdiction: 

Held, that the plaintiff himself having sought the 
jurisdiction of the Court which decided the suit, and 

aving obtained the further advantage of an appeal 
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` which he would not have obtained if the case had been 


c 


tried on the Small Cause Court side, was” now 


„estopped: from pleading want of jurisdiction i in the. 
.lower Courts. 


Etizad Husain v. Beni Bahadur Munshi, 33 ind 
Cas. 619; 18 O. C. 364 and Bhagwan Singh v. Bishe- 
shar Nath, 38 Ind. Cas. 677; 20 O. O4 37, distin- 
guished. 

A suit was brought ag isis two defendants by a 
plaintiff to declare a certain deed to be fraadulent 
and voidable in consequence. One of the 'defendants 


_put in a written statement and failed to appear sub- 


sequently. The other defendant contested the suit 
and a decree was passed against both of them. The 


contesting defendant satisfied the decree as to costs 


and brought a suit to recover half the amount of the 
costs from the other defendant: 

Held, that the defendant who became ex parte after 
filing his written statement was liable only to con- 
tribute costs of the prior suit on the basis of ex parte 
pleadings and not on the basis of. contentious plead- 
ings. 

. Civil revision from the decree of the 
Subordinate Judge, Sitapur, -in Civil Appeal 


No. 36 of 1923, dated, the 17th April 1924, 


upholding that of the Munsif, Biswan, 


' Bitapur, dated the 12th December 1922, 


Mr. kadha Krishna, for the Applicant. 
T Mr. H. D. Chandra, for the Opposite 
arty. 
ORDER. The plaintiff brought & suit 
for contribution against the defendant fora 


sum under Rs. 500 which was triable by a. 


Court of Small. Causes in.the town of 
Sitapur at thè time. He, however, filed the 
suit in the Court of the Munsif and his suit 
was partly decreed. He appealed to the 
Court of the District Judge and the appeal 


on transfer was heard.by the . Subordinate’ 


Judge of Sitapur.. The appeal was dismiss- 


ed. The plaintiff has now come up here : 


in revision on the ground that the subordi- 
nate Courts had nojurisdietion because a 
trialought to have been held by a Court 
of Small Causes, In my opinion such an 


árgument cannot prevail when the plaintiff . 


himself sought the jurisdiction of the 
Court which decided the suit. 
óppesite party to the expenses of the litiga- 
tion and now tries. to run away from the 
result thereof, The ruling quoted by the 
learned Counselin Htizad Husain v. Beni 
‘Bahadur Munshi (1) is not applicable here 


. &nd the difference of jurisdiction in the case 


of Bhagwan Singh v. Bisheshar Nath (2) was 
‘of jurisdiction between the Civil and Reve- 


nue Court and thatis not the vase ‘here. - 
Here in fact the plaintiff has obtained the’ 
` opinion. of a Court on the Regular Side in- 
- stead of à Court on the Summary Side -and 


(D 33 Ind. Oas. 619, 18 O., C, 364. ^ 
(9) 88 Ind, Os, 677; 20 Q, Q, if, 
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| of the 
< enforceable against a person who has taken property 


Tor who has taken it gratuitously, 
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has had by his action obtained the further. 
advantage of an appeal which he would not 
have obtained ifthe case had been tried 
on the Small Cause Court Side. Under 
these considerations I hold that the plaint- 
3ff cannot now plead want of jurisdiction. 
Asregards the .other points, the judg- 
ment of the Trial Court is very, clear and . 
gives cogent reasonsfor holding that the 
defendant isliable to contribute costs of 
the prior suit to the extent of ex parie. 
pleading and.not contentious pleading. A 
suit was brought against both parties by 
a woman to declare & certain deed to be 
fraudulent and voidable in consequence. 


The defendant put in a written. statement 


and.was absent: subsequently. There was 
no.agreement between the parties that the 
plaintiff should contest the suit on behalf 
ofthem both. Under the circumstances the 
presumption arises that the defendant in the 


- present suit thought the matter, not. worth 


fighting for and avoided the contest. The 
plaintiff who was also defendant in the 
prior suit desired to contest and failed. 
He should, ‘therefore, -bear the burden 
thereof. 
_ L-dismiss this application with costs. 
Z. X, rApplication dismissed. ` ' 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 131 oF 1923. 
February 19, 1924, 

Pr esent;—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Mirza MOHAMMAD JAN AND OTHERS — 

, DEFENDANTS —APPELLANTS 
versus 
Shaikh E FAZAL UDDIN—PLAINTIFF— 
RESPONDENT. 

Contract Act (IX of. 1872), s. 37— Transfer of Pro- 
perty Act (IV of 1882), s. 40—Contract of pre-emp- 
tion— Time for per formance mot Limited —Contract, 
whether can be enforced against representatives, of 
parties. 

. Per Lindsay, J. J.—The obligation which arises under 
& contract subsists .until the coritraet is performed or 
until non-performance of it is excused or justified 
under operation of law.. .[p. 485, col. 1.] 

A contract for pre-emption is enforceable between 
the representatives of the parties if .the parties Have 
died before performance, and having regard tos. 40 
Transfer of Property Act, the contract is 


affected by the contract with notice of the contract 
[p. 484, col. 1.] 


[B5 1. C. 1925] 

A contract for pro-emption is not. void or unenforce- 
able merely because no time is limited for perform- 
ance. [p. 485, col. 2.] - i 

London and South Western Railway Co. v. Gomm, 
(1882) 20 Ch.`D. 562; 51 L. J. Ch. 530; 46 L. T. 449; 30 
W. R. 620, referred to. : 

Balli Singh v. Raghubar Singh, 82 Ind. Cas. 643; 
21 A. L. J. 413; 45 A. 492; (1923) A. I R. (AJ) 511 and 
Gopi Ram v. Jeot Ram, 82 Ind. Cas. 646; 21 A. L. J. 
430; 45 A. 478; (1923) A. I. R. (A) 514, dissented 
from. 

Per Sulaiman, J.—It is of the essence of a contract 
. that the liabilities which it imposes must be imposed 

on definite persons within a definite time, and the 

rights created by it must of themselves be definite. By 

a definite time is meant a period not unlimited in its 

duration. Ifa ccntractis supposed to bind an in- 

definite class of persons, generation after generation 
and to bind them foran indefinite length of time, it 
completely looses’ its character of an obligation in 
personam. If no period of time is fixed by the parties 
themselves, the Court would not be justified in filling 
up the gap and ‘fixing a time which it considers 
' reasonable. [p. 487, col. 2.] : 

Under the provisions ofs. 37 of the Contract Act a 
contract of pre-emption can be enforced against the 
personal representatives of the promisor in case of 
his death before performance, unless a contrary 
intention appears from the contract, but where a con- 
tract does not specify any period of tim» within which 
it has to remain in force, it is too vague, indefinite and 
uncertain to be capable of being enforced except in the 

lifetime of the parties thereto. [p. 488, col. 1.] 

Balli Singh v. Raghubar Singh, 82 Ind. Cas. 643; 

21 A. L. J. 413; 45 A. 492; (1923) A. I. R. (A.) 511 and 

Gopi Ram v. Jeot Ram, 82 Ind. Cas. 646; 21 A. L. 

A D 45 A. 478; (1923) A. L R. (AJ) 514, fol- 

owed. ' 


First appeal from an order of the Judge 


of Small Causes Court, Allahabad. 

Mr. Zamirul Haq, for the Appellants. 

Dr. K. N. Katju, for the Respondent. 

: SUDGMENT. , 

Lindsay, J.—The points which arise for 
decision in this appeal have practically been 
settled by my judgment. in First Appeal 
from Order No. 108 of 1923 decided on 28th 
of January 1924 [Basdeo Rai v. Jhagru 
Rai (1). The facts with which we are ċon- 
cerned here are briefly as follows :— 

There was litigation in the year 1915 þe- 
tween Shaikh Fazal Uddin, the plaintiff in 
' the present case, and two defendants, Nawab 

Ali and Musammat -Bilauri Bibi, who were 
husband and wife, x 
` lt appears that Fazal Uddin'is the son of 
Nawab Ali's sister, a Tq 

It further appears .that Nawab Ali's 
daughter is married to Shaikh Fazal Uddin. 

The dispute in the Court of the Mnnsif 
was with regard to a family house and 
the suit terminated in a compromise by 
- which a half share of this house was award- 

ed to the plaintiff and the remaining half 


(1) 83 Ind. Cas. 390; 22 A, L. J. 205; 46 A. 333; (1924) 
A. LR.(A)400 — 
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share to the defendants. It was agreed 
under the terms of the compromise that if 
either party wanted to transfer his share 
in the property, an offer was to bo made to 
the other party in the first instance in 
order that he might secure the share by 
right of pre-emption. A decree was passed 
in terms of this compromise. The present 
suit-was brought by Fazal Uddin in order to 
enforce the contract of pre-emption which 


‘arose out of this compromise and decree. 


The first defendant in the suit was Mirza 
Muhammad Jan. This man is the brother 
of Musammat Bilauri Bibi now deceased. 
When she died she left as heirs her four 
daughters and this brother Muhammad 
Jan who got a one-third share of her pro- 
perty. 

It appears that on the llth July, 1921, 
Mubammad Jan transferred his one-third 
share of his interest in. this house to the 
second defendant Fazal Husain by a deed 
which purports to be a deed of gift. This 
man Fazal Husain is the daughter’s son of 
Musammat Bilauri Bibi, 


It was the case for the plaintiff that the 


. document, although drawn in the form of 


a document of gift, was in fact a deed of 
sale, and it has been found by the Courts 
below that the transaction was a sale and 
not a gift. There can be no doubt that 


: on the evidence afforded by the document 


itself this is a correct conclusion. 


Fazal Uddin, therefore, claimed to pre- 
empt this transfer on the basis of the contract 
for pre-emption which had been entered 
into at- the time of the compromise and 
decree above referred to. 

The suit was resisted on various grounds. 
The First Court dismissed the suit but the 
lower Appellate Court has revefsed the 
deeree of the Court of first instance and 
remanded the case to the Court of first in- 
stance for disposal on the issues which were 
left undecided. 

It is contended here in the first ground 


` of appeal that the lower Appellate Court 


has put à wrong construction on the deed of 
transfer in this case. That question is really 
not opén. The findingis afinding of fact 
and as has already. been said, the transactión 
was clearly a transaction of sale and not of 
ift. . 

i The second ground taken is that the 
contract for pre-emption was bad inasmuch 
as it could not for all time to come bind 
the representatives of the covenantor, 
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I have dealt with a similar question in 
the case above mentioned which has only 
' been recently decided.and I have held and 
still hold that a contract for pre-emption 
can be enforced against the representatives 
of the parties to the contract. The pre- 
vious case arose out of a contract embodied 
in a-wajib-ul-arz which was drawn up at 
the time of settlement. This contract was 
described as being a binding contract for the 
period of the settlement. f 
In the present case, however, it is point- 
ed out that there is mo limit of time and 
it has, therefore, been sought to be argued 
that because no time was limited for the 
performance of the contract entered: into 
under this compromise and decree, the con- 
tract is unenforceable. 0. | 
“In the judgment in the earlier case I 
expressed the opinion that a contract for 
pre-emption is enforceable between the 
representatives to the parties if the parties 
have died “before performance. I further 
: ‘held that having regard to the provisions 
of s. 40.ofthe Transfer of Property Act a 
contract for. pre-emption is enforceable 
against a person who has taken the pro- 
perty affected by the contract with notice of 
the contract or who has taken that property 
gratuitously. M 
It has, however, been argued in the pre- 
sent case that the contract with which we 
are here concerned differs from the contract 
in the earlier case just mentioned. by reason 
of the fact that here no time for perform- 
ance has been limited whereas in the ear- 
lier case the contract was expressly declar- 
ed to be binding only for the period of the 
'settlement, that is to say, a period of about 
thirty years. i - 
The argument is that because no time 
is limited for the performance ofthis con- 
tract of pre-emption, the contract is not 
enforceable because it is, uncertain.. I am 
unable to accept this argument. The only 
section of the Contract Act which deals 
with agreements which are void for un- 
certainty is s. 29 which lays down that 


agreements, the meaning of which is' not. 


certain or capable of being made certain, 
are void... - : 


There can be no question whatever as to 


any ambiguity or uncertainty about. the 
meaning ` of the contract with which 
we,are dealing in this case. There is abso- 
lutely .no uncertainty as to the meaning 
and, therefore; s. 29 cannot be appealed 
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‘and until that event has happened. 


[85 I. C. 1925] 
to for the purpose of arguing that the 
contract is entirely void. Further I am 


. Of opinion that no contract is void merely” 


because no time for performance is 
specified. , There are many kinds of con- 


tracts in which no time for performance : 


is fixed and with respect to which no argu- 
ment could possibly be entertained that 


they are void. Takefor exámple, the case : 


ofa promissory note by which the executant 
undertakes to pay money on demand. Here 


no time is fixed. for performance and yet - 


it has never to my knowledge been argued 


.that a contract of this kind is, void because 


of uncertainty. Or take. again the class 
of contracts referred to in Ch. III of. the 


Indian Contract Act, namely, contingent 


contracts. Section 31 defines a contingent 
contract as being a contract to do or not 


todo something if some event collateral' 


to such contract does or does not happen. 
Section 32 declares that contracts to. do 
or not to do anything if an uncertain event 
happens: cannot be enforced by law a 
n a 
contract of this latter description it ‘is 
clear that no time for performance can 
possibly ‘be fixed and yet such a contract 


is recognized as being a perfectly good. 


contract under the law. 

“It istrue that the law of limitation may 
intervene and declare that, for example in 
the case of a contract under a promissory 


note to pay on demand, the contract must: 


be enforced within a particular: time but 
the ‘fact that the law of limitation insists 
upon a suit for performance being brought 
within a specified, time cannot mean that 
the contract i$ void. On the contrary the 
validity of the contract is clearly recognized 
and all that is insisted.upon is that per- 


formance of it must be. sought within the. 


time limited by the law. ‘ 
I do not see how it is possible {to argu 
that any contract unlimited in point of 
time is a void.contract. This question was 
raised in a well known English case which 
has been cited before us and which & was 
cited before us at the hearing of the earlier 
case, namely, London and South Western 
Railway Co. v. Gomm (2). The learned 


Judge who presided ‘over the Court of first. 


instance in that case pointed out that-a 
covenant to pay £ 1,000 when demanded 


(2) ae D. 562; 51 L. J. Ch. 550; 46 L. T. 


449; 30 W. R., 


z 


“with interest meanwhile, if not barred by the | 


~ 
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Statute of Limitation, might be enforced by 
an action of convenant at any time. Simi- 
larly in the Court of Appeal it was pointed 
out by Jessel, M. R., that the contract with 
which the Court was there concerned was a 
contract. unlimited in point of time. The 
learned ‘Judge observed at.page 580* of the 
report as follows :— 

"Now that is unlimited in point of time, 
andit does not appear to me to be possible 


to insert a limit of time, because to put in, 


the words ‘within a reasonable time’ or 


“any other words limiting the time, would 
be exactly contrary to the intention of the - 
It is not only unlimited in point of: 


parties. 
time but it is obviously. intended so ta be. 
The Railway Company do mot “want the 
land now, and they donot know that they 
ever will want it, but their bargain is 


‘that whenever it may be.required for the 


works of the Company the owners or owner 
for the time being of the land are oris to 
convey to the Company. Thé very essence 
of the contract is that it shall be indefinite 
in point of time." 

There is no su ggestion in these remarks 
that a contract can in any way be deemed 
to be void because it is indefinite in point 
of time and it was not because of any un- 
certainty in the contract that performance 
of it was refused by the Court. The 
ground upon which that case was decided 


"was that the contract for pre-emption gave 


rise to an interest in land and was, there- 
fore, obnoxious to the rule against per- 
petuities. 

The obligation which arises, under & 
contract subsists until the contract is- per- 
formed or until non- -performance of it is 
excused or justified under operation of law. 


I have already poined out that in the case: 


of' a promise to pay money on demand, 
although the law oflimitation lays down 
certain limits within which performance 
must be sought, the contract is not treated 
as void. I need only further refer to Art. 
10 of the Schedule to the ‘Indian Limita- 
tion Act, Act IX.of-1908, which in the case 
of a suit to enforce a right of pre-emption, 
where the right is founded on law, general 
usage: or special contract, lays down that 
the suit must be brought within one year 
from ‘the time when the purchaser takes 


"under the sale sought to be impeached, 


physical possession of the property. sold 


_or, in cases where the subject of the sale 


does not admit of physical possession, one 





*Page of 20.Ch, D.—[Ed.] 
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year from the date when the instrument of 
sale is registered. 

In my opinion, therefore, it is impossible 
to contend that a contract for pre-emption 
in which no time is limited for performance 
is void and unenforceable. 

'I am aware that in coming to this deci- 
sion I am dissenting from the view 
which was taken by a Bench of this 
Court in Balli Singh v. Raghubar Singh (3) 
and.Gopi Ram v. Jeot Ram (4) Imust, 
however, assume whatever responsibility 
attaches to the course I am taking. It 
Seems to me that if I were follow the prin- 
ciples laid down in the rulings referred to, 
Ishould have to hold that every contract 
for payment of money on demand or every 
contingent contract was void ab initio. . 

The only point which remains for con- 
sideration in this case is this : I have already 
mentioned that in the earlier case to 
which I was a party I held that a contract 
for pre-emption was enforceable against a 
transferee with notice or a gratuitous trans- 
foree. 

In the case before us no plea of notice 
was taken and indeed no plea of notice 
could have been properly taken by the 
second defendant Fazal Husain who put 
forward the case that the transfer to him 
was a gratuitous transfer, namely, à trans- 
fer by way of gift. It has, however, been 
held by the Courts below ‘and the finding 
is accepted, that the transfer was a transfer 
for consideration and amounted to a sale. 
In my opinion the contract cannot be 
enforced against the second defendant 
Fazal Husain unless he is shown to be 
affected, with notice of it. This is a 
question which has not been gone into 
and I think, therefore, that in dismissing 
this appeal it ought to be laid down for the 
guidance of the First Court that the contract 
should not.be enforced against the second 


; defendant unless it is shown to the satisfac- 


tion of the Court that he had notice of it. 
It is the fact as has been pointed out that 

the second. defendant is the daughter's son 

of one.of the parties to the contract. It 


would not, however, be proper to infer from 


this circumstance alone that he was affected 
with knowledge of the contract. I think 
the Court of first instance to which the suit 
has been referred for disposal ought to raise 


(3) 82 Ind. ae 643; 21 A. L. J. 413; 45 A. 492; (1993) 
A.I. R. (A) 5 

(4) 82 Ind. Cas, 646; 21 A, L, J, 430; 45 A, 478;- -(1923) 
A. LR, (A.) 51 
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an- issue regarding this question of notice 
and the parties ought to be allowed to call 
. evidence. If the Court of first instance 
finds that the second defendant had notice 
of- the' contract, the contract should ‘be 
enforced against him. If it finds that he 
"had not such notice, the suit should be dis- 
missed. ' 

Sulaiman, J.—This is a defendants’ 
appeal arising out of a suit for pre-emption 
on the basis of am alleged contract. The 
plaintiff alleged that under.a compromise 
decree passed in Suit No. 551 of 1915 be- 
tween himself and Nawab Ali and Musam- 
mat Bilauri a covenant for pre-emption was 
specifically entered into so as to bind the 
parties and their representative in-regard 
to transfer of the house in question, that 
Muhammad Jan, defendant No. 1, as heir óf 
_ Musammat Bilauri Bibi since deceased, in 
` breach of the said contract, sold the pro- 
perty to defendant No. 2 for Rs. 50 under a 
deed dated the llth of. July, 1921, which 
was wrongly described. asa deed ‘of gift ; 
hence the suit for pre-emption. 

' Both the defendants contested dus stt 
The main defence was that the deed in 
question was not a deed ofsale but a deed 
of gift without consideration and that the 
alleged contract of pre-emption was invalid 
-and could not be enforced as against the 
defendants. It isalso to be noted that after 
the suit had been filed, the defendant No. 2 
executed a deed of relinquishment in favour 
of defendant: No, 1 and on the strength of 
‘ita plea was raised that the status quo ante 
was restored and the plaintiff was not 

*entitled to a decree. 

The ‘Court of first instance found ‘that 
the deed in question was not a sale-deed ; 
that the status gio ante was restored by 
the deed of relinquishment and so the 
plaintiff could not pre-empt the property ; 
and it also found that the contract embodied 

. in‘ the compromise decree had not the 
effect of. binding for all time to come the 
representatives of the, parties to that decree. 
It did-not determine the remaining issues, 
. but dismissed the suit. 

On appeal the lower Appellate Court has 
decreed the claim and remanded the case 
for the remaining issues: to be détermined. 
. The lower Appellate Court found that the 
transaction in question wasa sale transac- 
tion for consideration, that the deed of 
relinquishment pendente lite did not affect 

" the plaintiff's right of pre-emption and that 

^. on the authority of the case of Bimal Jati 


FAZAL ÜDDIN. 


E 
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v. Biranji Kaur (5) the contract embodied | 


in the decree was enforceable. - 
The defendants have come up in appeal 


, and challenge all the three findings. 


The finding that the transaction in ques- 


tion wasa sale transaction and nota gift . 


cannot now be seriously disputed. The 
lower Appellate. Court has found that the 
transaction was really for consideration, 
It appears that there was à decree against 


Musammat Bilauri and the defendant No. 2 


Fazal Husain for about Rs, 150, Fazal 
Husain, however, had been impleaded merely 


“asa surety. Musammat Bilauri was, there- 
On Musammat ' 


fore, the principal debtor. 
Bilauri's death one-third share in her estate 
was inherited by Muhammad Jan, defendant 


No. 1, Muhammad Jan, therefore, was liable : 


to pay at least one- third of the decretal 
amount to the extent of the assets in his 
hands. It was Fazal Husain "who paid off 


the decree and in, lieù of a 1/3rd share in 


the decretal amount so paid off, Muhammad . 


;. Jan executed this deed of transfer in favour 
; of Fazal Husain. Although, therefore, the 


deed was styled ostensibly as a deed of gift, 
there can, on the facts found," be no doubt 
thatit was a sale transaction. It is note- 
worthy that the value of the property 
described in the deed of transfer is also 
stated to be Rs. 50. 

"The other finding of the lower Appellate 
Court also cannot ‘be seriously challenged. 
A deed of relinquishment by itself did not 
amount to a recoveyance. A-mere dis- 
claimer cannot be deemed to be a transfer. 
Furthermore, it is manifest that a transfer 
of the property in dispute after the suit had 
been brought was subject to the ‘doctrine 
of lis pendens. The.defendant could not 


pre-empted, in any way affect the right'of 
the plaintiff pre-emptor. 
I am, however, unable to agree with the 


by transferring the property, sought io be. 


view expressed by the lower Appellate Court , 


on the third point. In fact the learned Judge 
of the Court below did not quite appreciate 
what the Court of first instance had held. 
That Court had not said that the,transac- 


‘tion was altogether void. What it had held 


was that it could not be enforced against 


the personal représentatives of the original" 


parties. This point is not at all considered 
by the lower Appellate Court and the case of 
Bimal Jati v. Biranji. Kaur (5) relied on 


by it, so far as, appears from the judg-. 


ip 22 A, 238; A. W. N. (1900) 49; 9 Ind. Dec. (x. s.) 


d 
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ment, was one against the original parties 
to the contract “and theirown vendees. 

Imay here correct one mistake in the 
judgment ofthe First Court. 'The plaintiff. 
does not claim to pre-empt the sale asa 
representative of the plaintiff in the former 
suit, but'as one who himself was a. party 
to that suit. He, however, claims against 
the heir of Musammsat Bilauri, (who has 
died since) and his transferee, 

‘This last question raises a point which is 
somewhat similar to the one raised in F. A. 
F. O. No. 108 of 1923 decided by us on the 
28th. of January, 1924 . [Basdeo Rai v. 
Jhagru Rai.(1). In the course of my 
judgment -in that case I tried to review. 
all the leading cases on the: question how . 
far a covenant of pre-emtion was ehforcible . 
against the representative of the original 
parties. In view of the provision contained . 
in s.54 of the Transfer of Property Act 
that.a contract of sale creates no interest 
in land and in view of the provisions of 
s. 40 of the Transfer of Property Act laying 
down how the benefit of an obligation, arising , 
out of a contract annexed to the ownership ` 
of property but, not amounting to an 
interest therein or easement thereon, 
could be enforced against gratuitous trans- | 
ferees or transferees with notice, I there 
expressed the view that it was impos: 
sible to hold that: a contract of pre- 
emption or one for reconveyance came 
under the rule against perpetuities. I 
pointed out that the English cases ‘were 
distinguishable insmuch as in England such 
covenants created an equitable ‘interest in ` 
land. When ‘under the Indian Law no 
interest in land ,was created. by; a mere 
contract, it was impossible to bringin the 
rule against perpetuities. I still adhere 
to the same view. I did, however, also 
indicate in my judgment in that case that 
"if the contract had been for an unlimit- 
ed period of time, it might well have been 
contended thatit was unenforceable against 
the heirsand the ‘representatives as being 
too vague and uncertain.” x 

I took pains to distinguish most of .the 
cases referred to by me on the ground 
amongst others that there the contract was 
unlimited in point: of time. The present 
case, however, cannot be distinguished on 
ihis latter ground at the contract for pre- 


emplion here happens to be- for an unspeci- . 
. between the case of a personal representa- 


fied and indefinite time. 
The question then, is whether such a 
contract can be enforced after the death of 
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one of the parties and will remain in force 
for all time to come generation after 
generation. As no period at all is fixed for 
the performance of the contract, it cannot 
be quite clear for how, long the parties 
intended that it should remain operative. 
The words “in perpetuity, are not to be 
found in the clause in question and in 
case of such a ‘trivial property I am not 


convinced that the intention must necessari- 


ly have. heen to keep such a convenant 


alive forall time to come and against all 


the successive heirs .and representatives. 
For aught one knows, the contract might 
have been intended to rernain in force for a 
period shorter than the one that has already 
expired: Under circumstances of such 
vagueness and uncertainty, I am unable to 
hold that it is still enforceable against the 


“heir of the deceased party and his trans- 


feree. 
I understand it to be of the essence of a 


‘contract that the liabilities which it im- 


poses must be imposed on definite persons, 


within a’ definite time, and the rights 


created by it must of themselves be definite. 
By a definite time I do not mean a period 


“which is to expire on a fixed date but 


merely a period not unlimited in its 


‘duration. Ifa contract is supposed to bind 


an indefinite class of persons, generation 
after generation and to bind them for an 
indefinite length of time, it completely 
looses its character of an obligations in 
personam. If no period of time is fixed 
by the parties themselves, the Court would 
not be justified in filling up the gap 
and fixing a time which it considers 
resonable. From the very nature of the 
contract it is apparent that no action for 
a performance could arise unless there was 
an intention to sell the property. 

In such acase the Court cannot under 
s. 46 of the Contract Aot fix any time as 
being a reasonable one. Even if the contract 
were tó be treated asa contingent contract 
within the meaning ofs.31 of the Act, it 
cannot, in-my opinion, remain in force for 
an indefinite length of time. ` I am, there- 
fore, of ‘opinion tkat the contract in 
question according to the terms in which 
itis worded is too vague, indefinite and 
against the 
heir of the deceased party. 

I should like to point out the distinction 


tive of the original party to the contract, 
whois made liable under s. 37 of Indian 


^ 
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Contract Act and the case of a transferee 
against whom the contract may be enforced 
under s, 40 ofthe Transfer of Property Act. 
In the case of transferees it is apparent 
that for all: practical purposes a limit of 
time is indirectly imposed by the condition 
that he must have notice. After each 
succession the possibility of proving actual 
notice continually diminishes and transferees 


at adistant date may well be safe, whereas . 


jn the case of personal representatives no 
question of any consideration or notice 
arises. If, therefore, a contract for an in- 
definite time is to be enforced against them, 
itmust always remain in force in perpetuity 
until it is either performed when the 
occasion arises or has been rescinded by 
consent of the representatives of the other 


. parties thereto. 


Although, therefore, I am of opinion that 
under the provisions of s. 37 -of the Indian 
Contract Act a contract of pre-emption can 
be enforced against the personal representa- 
tives of the promissor in case of his death 
before performance, unless a contrary inten- 
tion appears from the contract, nevertheless I 
held that where a contract does not specify 
any period of time within which it has to 
remain inforce, against the actual parties it 
is too vague, indefinite and uncertain to be 
capable of being enforced except as to the, 
parties to the contract in their lifetime. I 
may here note that the two recent cases of 
this Court, Balli Singh v. Raghubar Singh 
(3) and Gopi Ram v. Jeot Ram (4) are cases 


which I am unable to distinguish from the 


facts of the present case, as in both of 
these the time for performance was un- 
limited. Even if 1 had entertained a 
different opinion on the enforcibility of the 
in this case, I would not have 
merely dissented from the previous deci- 
sions but would have suggested a reference 
to a higher Bench. ' . 

There is another point which requires 
mention. In the plaint there was no sug- 


gestion that the transferee (defendant No.' 


(9) had any notice of this contract, nor was 
there apparently any evidence led on the 
point. The defendant too did not speci- 
fically set up want of notice as he claimed 
to be a donee. The claim cannot be enforced 
against the transferee if, he had had no 
notice of the’ contract. As against defend- 
ant No. 1 there is no claim for any 
damages. : 

I would, therefore, allow this appeal, set 
aside the order of the Court below ‘and 
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restore the decree of the Court of first 
instance with costs. : 

By the, Court.—The appeal is dis- 
missed with costs. 


Z. K. Appeal dismissed, 


— 


PATNA HIGH COURT. 
‘APPEAL FROM ORIGINAL ORDER No. 218 
oF 1923. 

August 1, 1924. 

Present;—Mr. Justice Ross and 

; Mr, Justice Sen. ; 
Tug OFFICIAL ASSIGNEE or THE 
HIGH COURT or JUDICATURE 
ar FORT WILLIAM in BENGAL— : 
OPPOSITE Party—APPELLANT 
VETSUS 
Musammat JAGA BIBI AND OTHER3— 
PETITIONERS— RESPONDENTS. 

Execution of decree—Executing Court, whether can 
go behind decree—Objections taken to maintainability 
of suit considered in judgment, whether can be taken 
again in exccution. g 

Where objections to the maintainability of a suit 
are considered by the Court and a decree is passed 
in the suit, the Executing Court cannot go 
behind the decree and the judgmeut-debtor is not 
entitled to re-agitate, in execution proceedings, the 
objections which have been disposed of by the Court 
in its judgment before passing the decree. The 
decree must be executed as it stands. f 

Appeal from an order of the Subordinate 
Judge, First Court, Shahabad, dated the 
26th May 1923. . . ý 

Mr. Abani Bhusan Mukharji, for the Ap- 
pellant. . Tila. 

Messrs. Siveswara Dayal and Brij Kishore 
Prasad, for the Respondents. 4 


; JUDGMENT. . 

Sen,, J.—The facts necessary for the 
decision of this appeal are as follows:— 

On the 26th of July, 1911, the judgment- 
debtor executed a mortgage bond in favour 
of the decree-holder respondent. . The 
mortgagor having executed the document 
refused to register it. Hence the creditors 
applied for compulsory registration and, 
the document was duly registered on the 
8th of August 1912. Before registration, 
however, on the 24th of November 1911, the | 
mortgagor was adjudicated an insolvent 
and a.vesting order was made under s. 17 | 
of the Presidency Insolvency Act vesting 
the property of the insolvent in the Official 
Assignee, A suit was then instituted by. 


^ 
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the mortgagee being Suit No. 214 of 1918 
on foot of the mortgage. .This suit was. 
resisted’ by the Official Assignee on various 
grounds. First, it was contended that, in 
' view of the vesting. order the mortgagee 
could not bring a suit, but must prove the’ 
debt in. insolvency, The mortgagee on the 
' other hand, relied on the proviso to s. 17 
ofthe Presidency Insolvency Act. Secondly, ` 
the character of the mortgage was assailed 
and it was contended that the mortgage 
was not a bona fide transaction, nor for’ 
consideration. Thirdly, it was also contended 
that in any .event' the mortgagee should 
not be ranked asa secured creditor inas- 
much as the.mortgage-in his favour, though 
executed before the vesting order, was 
, registered after it, and was, therefore, in- 
operative at the time of the vesting order. 
The learned Subordinate Judge of Patna 
went into all these. mattérs and, decided in 


favour of the mortgagee and passed~a . 


decree on the 29th of March 1921. On the 
first and second, points he held that the 
mortgage was executed bona fide by the ~ 
mortgagor as karta of a joint family for ' 


family necessities and that the properties . 


mortgaged were joint family properties. ` 
In view of the definition of. “ property " 
ins.2 of the Presidency Insolvency Act, 
he further. held that the joint family pro- 
perty of the mortgagor, who was karta, 
was not property over which the insolvent 


mortgagor could be said to have disposing. 


power for his own benefit. , He further held 


that in view-of:s. 47 of the Indian Regis- , 


tration Act, the mortgage must be deemed 
to have operated from the time from which, 
it would have commenced to operate if no 
registration thereof had been required or 
made. On the above grounds the Court 
held that the plaintiffs were entitled to 
the usual mortgage-decree and a decree 
was made in the presence of all the defend- 
ants! In ‘the Executing Court the same 
grounds were urged by the Official Assignee 
but his objections were disallowed. Hence - 
. this appeal. ` 

The difficulty in the way of the appellant, 
is that none of these, grounds can be urged 
at this stage. The Executing Court cannot 
get behind the decree, The learned Vakil 
for the appellant contends that this isone 
of those, cases where the decree may be 
considered to be a nullity; and, therefore, 
the Executing Court may gointo the ques- 
tion as to whether there is a decree to 
execute. In my-opinion this contention is 
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"not tenable. The Court decreeing the suit 


went into all these matters carefully and 
the decree cannot be challenged in execn- 
tion‘ proceedings. The learned Vakil has 
cited a number of cases in support of his 
contentions ' mentioned above which are 
identically the contentions urged by the 
Official Assignee before the learned Sub- 
ordinate Judge at the trial of the suit. In 


‘view of the above conclusion that we have 
-come to, I think it is unnecessary to deal 


with those cases. 
The. appeal is dismissed with costs. 
Ross, J.—1 agree. 
Z. Ke Appeal dismissed. 


"s 


-OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
. Sgconp Crvin Aprsan No. 240 or 1923. 
September 25, 1924. 
Present :—Mr. Dalal, J. C. 
RAMAN AND ANOTHER—DEFENDANTS— 
i APPELLANTS 
A versus 
BARATI—PrLAINTIFF—RESPONDENT, 

Hindu Law—Alienation by widow—-Necessity —En- 
quiry.by alienee—Burden of proof — Appeal, second — 
Question-of law. 

It is not sufficient for a person who ‘Proposes to 
take an alienation of property from a Hindu widow 
to assure himself that necessity for the alienation 
exists. He must further assure himself that such 
necessity cannot be satisfied without borrowing; 
although he is in.no way responsible to prove that 
the money advanced by him was really utilized in 
satisfying the necessity. f 

The amount of enquiry necessary in such a case is 
a quéstion of law and a finding on this point is liable 
40 be examined in second. appeal. 


Second appeal against a decree of the 
Additional Sub-Judge, Gonda, dated the 
15th May 1923, preferred against a decree of 
the Munsif, Gonda, dated the 13th October 
1922. 

Mr. S. N. Roy, for the Appellants. 

Mr. Abdul Rauf, for the Respondent. 

JUDGMENT.—The mortgagee from 
a Hindu widow sued for possession of the 
mortgage which was.usufructuary and the 
allegation in the plaint was that the defend- 
ants, the reversioners after the death of 
the «widow, had unlawfully ejected him. 
The question at issue was whether the mort- 
gage was.for legal necessity or not. The 
First Court held that it was not and dismiss- 
ed the suit, while the lower Appellate Court 
held in favour of the plaintiff and passed 
The learned Counsel for the re- 
spondent.argued that the question was one 


t 
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of fact as the Appellate Court had held that 
sufficient inquiry was made by the plaintiff. 
The amount of inquiry necessary is, how- 
ever, a question of law and the finding of 
the Appellate Court is liable to be examined 


by this Court in second appeal in that’ 


matter.: What the plaintiff stated here was 
that a decree against the widow was: shown 
to himand that he accepted that pressure 
on the estate existed. In fact no such 
pressure existed because it is in evidence 
that Rs. 22 outof the decretal amount of 
Rs. 35 had been paid on the very day the 
decree was passed, that is, 15th August 1914, 
i.e., three weeks prior to the execution of the 
mortgage-deed. No portion of the money 
borrowed was paid in satisfaction of the 
decree because the estate had to take out 
execution for the balance of the decree. 


Necessity, therefore, did not'exist in fact. 


, The question to decide, therefore, is whe- 
ther the inquiry made "by the plaintiff was 
sufficient. Even taking it at its face value 
it was insufficient. The plaintiff stated that 


he was assured by the widow of the pressure' 


but he never asked her whether she was 
able or not to satisfy the claim without 


borrowing. That is another necessary point: 


of inquiry. It is notsufficient for the cre- 
ditor to assure himself that necessity exist- 
ed but he must further assure himself that 
such necessity cannot be satisfied without 
borrowing. The learned Judge of the Ap- 


pellate Court is perfectly correct in holding . 


thatthe plaintiff is in no way responsible to 
- prove that the money advanced by him 
was really utilized in satisfying the neces- 
sity. "That, however, is not the question 
here. 
was whether the widow could indepen- 
dently ofthe borrowing satisfy the decree. 
It he had made such inquiry he would have 
at once discovered that Rs.22 had already 
been paid and a ‘balance of Rs. 13 was 
` recoverable. It is clear to me that the in- 
quiry, even if we accept the plaintiff's state- 
ment, was insufficient. 

This is putting the plaintiffs case at its 
highest. The plaintiff did not inquire of 
the creditor and his statement that he ask- 
ed the patwari is not substantiated by any 
testimony. 

In my opinion the Trial Court was correct. 


I set aside the decree of the Appellate Court, 


restore the decree ofthe First Court and 
dismiss the plaintiffs suit with costs in all 
Courts, 


Z. K. Decree set aside. < 


NARAIN V, RAM SARAN DAS. 


What the plaintif ; failed to inquire: 


‘grounds of appeal.” 
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‘ALLAHABAD HIGH COURT. 
Seconp Crvin APPEAL No. 1537 oF 1922, 
July 3, 1924. 

Present :—Mr. J ustice Daniels and 
Mr. Justice Neave. 
NARAIN—DEFENDANT—APPELLANT 

versus 
“RAM SARAN DAS AND ANOTHER— 


PLAINTIFFS— RESPONDENTS, 

Hindu Law—Joint family—Mortgage of portion of 
family property by one brother—Partition—Allotment. 
of mortgaged property to other brother, effect of— 
Sale in execution of mortgage-decree—Suit to, recover 
property, whether maintainable. 

One of two undivided brothers executed a mort- 
gage of a portion of the family property. Subsequent- 
ly a partition took place between the two brothers 
and the property to which the mortgage related was 
assigned wholly to the other brother. ‘After the 
partition the thortgagee brought a suit for sale on his 


-mortgage against the mortgagor, obtained a decree 


and bought the property in execution proceedings. 
The brother’ to whose share the property had fallen~ 
brought a suit to recover the property from the 
mortgagee auction-purchaser: 

Held, that the plaintiff was entitled to recover the 
property and was not estopped from bringing the suit 
merely because he did not intervene in the mortgage 
puit brought by the defendant against his mortgagor. 

Bhup Singh v. Chhedda Singh, 58 Ys Cas. 171; 42 
d p6; 18 A. L. J. 807; 2 U. P. L. R. (AJ) 345, fol- 
owe 


Second appeal from a decree of the Sub- 
ordinate Judge, Muzaffarnagar, confirming 
that of the Munsif, Baghpat at Ghazi- 
abad. 

Mr. A. Sanyal, for the Appellant. 

Mr. M. L. Agarwala, for the Respondents. 


JUDGMENT.— The plaintiff, Ram 
Saran Das, and the second defendant, Shadi 
Ram, were two undivided brothers. Shadi 
Ram, in 1913, executed a mortgage of his 
undivided share in favour of the father of 
the appellant. Subsequently a partition 
took place between the two brothers and 
the particular property to which the mort- 
gage related was assigned wholly to the 
plaintiff. After the partiton the appellant’s 
father broughta suit for sale on his mortgage 


"but did not implead the plaintiff. He ob- 
- tained a decree against Shadi 


Ram, and 
the appellant, his father having died, bought 
the property in execution proceedings. The 
plaintiff subsequently brought the present 
suit to recover the property, and under the 
rule laid down in Bhup Singh v. Chhedda 
Singh (1) his right to do so cannot be 
disputed. Narain has put forward- three 
The first is that Shadi 
Ram should be treated as having executed 


eo 58 Ind. Oas. nu 42 A. 596; 18 A. L. J. 807; 2 
P, L. R. (A) 34 
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the joint family. This isa "pies which was 


never raised in either of the Courts below, 
and itis too late-to put it forward now. 


The second: plea is:that the plaintiff is, 
c estopped from brining the suit, because he . 
did notintervene in the suit brought by the. 
appellant against Shadi Ram. : This plea 


is obviously without force. The third plea 
is that the partition between the two brothers 
was fraudulent. This is a ‘plea which 
was raised and decided in the Courts below 


and the finding of both Courts.is that no: 


' fraud is established. The appeal, therefore, 
fails and it is hereby dismissed with costs. 
Under all the circumstances of the case, 
we refrain ‘from aloping fees on the higher 
Ha | E T" 
je Aral dimi 
aema — | 7 
BOMBAY HIGH COURT. . 
ORIGINAL CIVIU JURISDICTION APPEAL No, 28 
*.0F 1923: . 
p Sort No. 15 or 1921. 

' * September 5, 1923. 
Present:—Justice Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and Mr. J usiice , 

"^ Crump. 
KARSANDAS, PURSHOTTAMDAS— 
‘DEFENDANT—APPELLANT 
4 versus i 
GOPALDAS TRIKAMJI—PLAINTIFF—, 
RESPONDENT. ' 
Specific Relief Act (I of 1877), s. 22—Specific per- 
' formanée—Delay by vendor Ex IER return of —Time 


of essence of contract —Notice-- Reasonable time— 
Discretion of Court. 


Equity will not assist a vendor under a contract for. 


-the sale of immoveable property where there has been 
undue delay on his part aud the vendee has given him 
reasonable notice that he must complete within a 
definite time. Nor will it exercise its jurisdiction to 
decree specific p2 rformance when the character of the 
^ property or other. circumstances would render such 
exercise likely to result in injustice. [p. 495, col. 1.] 
The dominant principle has always been that equity 
will only, grant specific performance if, under all the 
circumstances, itis just and equitable so to do. It 
Toug be unjust and inequitable to allow a vendor 
© put forward his own unnecessary delay in the face 
ott epurchaser's frequent requests for expedition as 
& ground for allowing him further time or as 
rendering the time limited by a notice given by the 
purchaser, requiring the completiòn of the contract 
bay a certain time, ag unreasonable time. [p. 495, 
co 
© Where in a contract for sale there has been no 
default on either side but the Coürt for some reason 
refuses io grant specific performance in the exercise 
of its discretioh, the purchaser would be entitled to 
a return of the ‘deposit, In order to enable the 


. 
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vendor to retain the deposit,there must be acts on 
“the part of the purchaser which not only amount to 
-delay sufficient to deprive him of the equitable remedy 
of specific performance, but which would make his 
conduct amount to a repudiation on his part {the 
contract. [p. 497, col. 2] . 

Appeal against: the valent of Mr. 
Justice Fawcett. 

FACTS.—Defendant agreed totake a 
building lease fora period of 999 years of 
a plot of ground from the Bombay Improve- 
ment’ Trust. ‘In purusance of this agree- 
ment he put up buildings on the plot which 
were practically completed in October 1919. 
Till, however, all the conditions laid down 
in theagreement were fulfilled the defend- 
ant was to be treated as a tenant-at-will 
under the Trust. In October 1919 the de- 
fendant sublet the premises to Garriock & 
Co, the proprietors of the Bombay Motor 


Service, for a period of three years, with an 


option to the sub-lessee to continue the sub- 
lease for an additional period of two years, 
and possession of the premises was deliver- 
ed to thesub-lessee. : 

On 12th March 1920, defendant entered 
into & written agreement with the plaintiff 
to sellthe premises to the latter for four 
lacs of rupees out of which twenty five 
thousand rupees had already been received 
by the defendant as earnest money in 
December 1919. The written agreement 
provided that the purchase must be com- 
pleted within two months from the date of 


. the agreement. Shortly afterwards, however, 


it appeared that there was some difficulty 


: in obtaining the completion certificate from 


the Improvement Trust and that “some dis- 
pute had. also, arisen between the defendant 
and Garriock & Co. Correspondence con- 
tinued to pass between the Solicitors of the 
.parties but the defendant's Solicitore failed 
to reply to some of' the requisitions made 
by the plaintiff's Solicitors, On the 7th 
October 1920 plaintiffs Solicitors wrote to 
ihe defendant's Solicitors as follows :—"In 
continuation ‘of our letters of the 12th, 25th 
and 31st May last to which weneverreceived 
a reply, we give your. client notice, 
through you that unless he complies with 
our’ client’s requisitions and completes the 
sale on or before the 28th instant, time being 
hereby made of the essence of the contract, 
‘our client will treat the agreement as at an 
end and call upon your client to return to 

him the earnest money with interest there on 
at 9 per cent, per annum.’ 

In the course of their reply to this letter 
the defendant’s Solicitors worte as follows 
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on 17th October :—“ With reference to your 
letter of the 7th instant, your client is 
not entitled to call upon our client to 
complete the sale on or before the 28th 
instant, as mentioned by you in your 
said letter.' It is distinctly provided in the 
agreement for sale that the sale is to be 
completed after the executión of the lease 
ofthe premises by the City 'of Bombay 
Improvement Trustand assignment in your 
client's favour is to be executed thereafter. 
Therefore, until tle City of Bombay Improve- 
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that the plaintiff had, no right to make 
time of the essence of .the contract; ‘that 
the time given under the notice was. un- 
reasonably short; that really the plaintiff 
had no right to ‘specific performance until 
the Improvement Trust gave a completion 
certificate and executed a lease; that the 
plaintiff was aware ofthe disputes between 
him and the sub-lessees ; that. he was res- 
ponsible for the delay which was due en- 
tirely to the conduct of the sub-lessees and 
to official routine of the Improvement 


ment “Trust executes the lease either in Tyust and that the plaintiff was not entitled 
' our client's favour or in favour of your: toa return of the deposit money and to 
client as required by us the sale cannot be. the costs, charges and expenses in connec- 
completed and your client has no right to tion with the agreement. 
treat the agreement as at an endortorequire claimed that the plaintiff should be required 


our client to,pay. the earnest money...." 
The plaintiff's Solicitors thereafter wrote 
several letters to the defendant's Solicitors 


in which they insisted upon their right to: 


make time ofthe essence of the contract 
and finally treated the contract as having 
been broken by the defendant and demand- 
ed re-payment of the earnest money together 
with interest and costs etc. Defendant's 
Solicitors failed to reply to these letters and 
‘plaintiff led a suit to recover the earnest 
money with interest and costs. Defendant 
pleaded thatthe plaintiff had no right to 
make time of the essenceof the contract and 
that the delay in completion of the contract 
was not due to his default and made a 
counter-claim for specific performance of 


the contract and payment of the balance of 


the purchase-money. ; . 

The completion certificate was not issued 
by the Improvement Trust till long after 
the filing of the suit and shortly before it 
came on for hearing. M 

The Trial Judge on the original side held 
that thg plaintiff was entitled to make time 
of the essence of the contract but he 
decreed the plaintiff's claim for return of 
theearnest money aad dismissed the de- 
fendant's counter-claim. The defendant ap- 
pealed, a $ 

Mr, G. N. Thakour (with him Mr. M. C. 
Setalvad), for the Appellant. 

Mr. Kemp, (with him Mr. Coltman), for 
the Respondent. f 

JUDGMENT. 

Shah, Actg. C. J.—(After stating the 
facts the judgment proceeded:—] The 
plaintiff filed this suit on January 7, 1921, 
claiming Rs. 25,000 with interest. 

The defendant filed his written statement 
on February 19, 1921, in which he pleaded 


to specifically perform the agreement,and 
to pay the balance of the .purchase-money 
with interestat nine per cent, from October 
29, 1920. 

The suit came on for hearing on Febru- 


‘ary 22,1923, and the learned Trial Judge 


delivered his judgment on March 5, 1923. 
Until then the. lease by the- Improvement 
Trust was not executed. The completion 
certificate was issued by the Trust Architect 
on December 2, 1922, and the last letter 
dated February 14, 1923, (Ex. 140) shows 
that by that time the draft was nearly 
ready. 

So far I have not referred to the corres- 
pondence between the defendant and his 
sub-lessees and between him and the Im- 
provement Trust. It is not necessary to 
refer to it in detail at this stage. But it 
may be: mentioned that from November 
1919 to March 1920 and from March to 
December 1920 really the differences be- 
tween the defendant and the sub-lessees 


were going on. ‘The effect is stated bythe. ' 


witness Burjor Ardeshir Patel. The letter 
Ex. D addressed by the Trust Architect to 
the defendant's architects contairis a state- 
ment of the requisitions made by the Im- 
provement Trust in February 1920. A 
similar letter (Ex. Y) was written which 
shows what requisitions remained to be com- 
plied with then. The following extracts 
from the evidence of Mr. Patel show as to 
how some of these requisitions remained 
unattended to for a long time :— 

“The building was completed from ar- 
chitect’s point of view in October 1919, 


when completion certificate was sent to the ° 


Municipality. Ifallthe minor requisitions 
of the Improvement Trust had been com- 
plied with then we could have got their. 


“ 


He also counter- : 


'. lessees led to a suit. 
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completion certificate. I expected’ in 
October.1919, it would be given shortly, The 
building must have been occupied in 
December 1919 as you assert, but I am not 


' gure... 


“Requisition: (7) of Ex. D was made in 


January 1919. We' had not done that by : 


October 1920. The Trust took this-objec- 
tion from the beginning when sanctioning 
the. plan. It was -an oversight of ours. 
The Trust waived it lateron in 1922 al- 
most atthe end of the year. Requisition 


. (9) of Ex. D would have been done by the’ 


‘contractor, if we had insisted on it. It 
must have been done at the end of 1921 or 
beginning of 1922. Ihave no reason to 
give for the delay except carelessness or 
negligence on the part of some one... - 
“Requisition: (9). I don't. know when the 


first application for permission to put, up. 


the petrol tank was made, Narandas or 
his representative had to apply for it. 
“Requisition cl. 3 (c) of the sub-lease 
Ex. B. I will find out the date of the first 
application to the Board to do those things: 
I have here a letter to the "Trust Architect 


about'it dated December 23, 1920. - I think, 


itis the only applieation we made... 


"Requisitions of January 1919 (referred. 


to in Ex. D) were all matters which could 
have been done easily...Regarding Ex. Y 
allthe requisitions could have been com- 
pleted within a short time except No. 9. 
Thelatter would take two or three months. 
We could have applied the same day. 
It would take two or three months for the 
Board to consider it. No. 10 could have 
been done in. &short time. I dont know 
how longittook the Board to reply regard- 
ing No. 9 in this case, Permission was 


asked for on October 10, 1920, and reply 


was given on February '9, 1921, refusing 
sanction. Petrol tank, was sanctioned on 
April 5, 1921..." 

The reasons for this non-compliance for 
such a long .time may. be. found in the 
voluminous correspondence between the 
defendant and his sub-lessees and the Im- 
provement ‘Trust. Ultimately the differ- 
ences between the‘defendant and his sub- 
The defendant filed 

Suit No. 4438 -of 1922 against .the sub- 

lessees in February 1922 for a declaration 
that the lease was forfeited and determined 
,"and for possession, compensation and in- 
junction. The fifth defendant, i.e, the 
Bombay Motor Service Ltd., filed a written 


-+ 
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a counter-claim in January 1923 for a re- 
newal of the lease and for damages. "This 


suit was pending at the time of the hearing 
of the suit; and is still pending. 


At the hearing the following issues were 
raised :— ` 

1. Whether the plaintiff is entitled to 
roquire the defendant to complete the sale 
before the Improvement Trust executed a 
lease in- favour of the defendant or agreed 
to execute a lease direct in favour of the 
plaintiff? PG 

2. Whether the plaintiff was entitled to 
make time of the essence of the contract 
as he purported to do by his letter of 
October 7, 1920? : 


2A. Whether in any event the time 


“allowed for completion by the said letter 


was areasonable time? 

3.. Whether the délay in obtaining the 
lease from the Trust was dueto any de- 
fault on the part of the defendant? 

4, Whether the plaintiff did not him- 
self cause the delay by preventing the 
‘defendant through his (plaintiff's) son and 
partner from carrying out the requisitions 
made by the Trust? 

5. Whether the plaintiff is entitled to 
any or if so what relief? 

6. Whether the defendant is entitled to 
his counter-claim ? 


The learned Trial Judge found Issues 
Nos. 2, 2A and 3 in favour of the defend- 
ant. But on Issue No. 1 he found that 
though the execution of a lease in favour 
of the defendant by the Improvement 
Trust or their agreement to pass such a 
lease in favour- of the plaintiff was a con- 
dition precedent to the completion of the 
purchase the delay in getting such X lease 
‘could not debar the plaintiff from his ordi- 
nary rights (such as they are) to obtain 
specific performance of the agreement. On 
the remaining issues he found that the 
defendant was not entitled to specific per- 
formance, that the plaintiff was entitled to 
get back his earnest money but not the 
‘costs incidental to the contract. The plaint- 
iff was allowed a moiety of the costs of the 
suit. . 

The defendant has appealed from this 
decree and the plaintiff has filed eross-ob- 
jections. We have, therefore, to consider 
the whole case, 

The questions as relating to the reliefs 


are : ; 
(1) Whether the defendantis entitled to 
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"E specific “performance of. the agreement 
under the circumstances of the case? 
. (2) If not,is the plaintiff entitled to re- 
cover (a) the deposit money (6) the costs. 
incidental to the agreement? f 

(3) Whether the said items-'should be a 
charge on the moiety? 

Before dealing with these questions it 
. ‘will be convenient to dispose of Issues. Nos. 
land 4 as framed in the lower Court. : 

The- view taken by the Trial Court on 
Issues Nos. land 4 has not been sonona 
challenged before us. 


As regards the first i issue, itis necessary 
to have regard to the terms of cl. 6 ‘of the 
agreement which is as follows:— 

'* 6. Upon payment of the balance of 
the purchase-money- at the time and in- 
the manner aforesaid and upon execution 
of the lease of the said premises by the 
City of Bombay Improvement Trust the 
vendor and all the necessary parties if 
any shall make and execute a proper assign- 
ment of the said lands, hereditaments and 
premises to. the’ purchaser or to such other 
person or persons -as the purchaser may 
nominate which assignment shall be drawn 
_and prepared by the purchaser's Attorneys 
provided, however, the City of Bombay Im- 
provement Trust executed a lease of _ the 
said premises direct in favour of the pur- 
chaser . the assignment: shall not be ex- 
ecuted.” ' 


According to this it was necessary to. 
have a lease from the Improvement Trust- 
or to get the Improvement Trust to agree 
to pass a lease in favour ofthe plaintiff; 
before the purchase could be completed. 
But it.does not follow that the, plaintiff 
was *ound to wait for any. length of time 
in order that the defendant may place: 
himself in a position to fulfil that condition. 
In cl.2 of the agreement the time limit 
of two. months was fixed, It is true that 
the time is not of the essence of the: con- 
tract; butit shows that the parties intend-. 
‘ed that the condition under ‘cl. 6 was to 
be fulfilled at least within a reasonable 
‘time, ifnot in two months. Whether the 
defendant has exceeded the limit of reason- 
able time or not is a question which I 
shall deal with separately. But the fact 
that the defendant: has not obtained a lease 
from the Improvement Trust or succeeded 
in securing the consent of the Improve- 
ment Trust to accept ` the plaintiff’ as a 
omnee for the defendant by itself i is no- 
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-March 15 there isno evidence. 


contract beyond reasonable time. | 
Asregàrds the fourth issue, there is no 

evidence in the case that the plaintiff caused 

' the delay by preventing the defendant 


‘through his (plaintiffs) son from carrying 
out the requisitions made by the Trust. 


In 
fact the plaintiff's son ceased to be a partner 


. from March 22 in the firm of the defendant's | 


 8üb-lessees; and there is nothing in the case 
to show that the plaintiff had any knowledge 


of the development and causes of disputes. 
between the defendant and his sub-lessees... 


The only. direct knowledge that he had was 
due to the letter of March 15, 1920, addres- 


- sed to him by the sub- lessees’ Solicitors. 


` (part of Ex. J.). A week after that'the plaint- 
iffs son.ceased to be a partner in the firm 
of the sub-lessees: and the mere fact that his 


,son, was a partner in that firm up to March 

- 22, and that subsequently in November 
1920 the plaintiff became a Director of the ` 

. limited Company, which took over the '.con- 


cern ofthe sub-lessees, cannot be held to 
be evidence in support of the inference that 
the sub-lessees were put up to create trouble 


‘for the defendant by the plaintiff. The 


learned Judge has accepted this: view: and 


it is not challenged. Even- as -regards the - 
~ knowledge of the correspondence between. 


the defendant and the sub-lessees after 
Itis signi- 
ficant that in the correspondence, the defend- 
ant never taxed the plaintiff with any res- 
ponsibility for. the 
sub-lessees. 

‘It is urged on behalf of the appellant in 
supportof the appeal that the learned Judge 
having found ‘that the plaintiff was not. en- 
titled to make time'of the essence of the 
contract in October 1920, that the time 
allowed by the notice was not reason- 
able, and'that the defendant not. being 
responsible for the delay caused in 
obtaining. the' lease 
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ground for delaying the performance of the 


delay caused by the: 


from the Improve-. 


t4 


ment Trust, the defendant is entitled to . 


specific performance of the agreement. 


On: 


the other hand it is urged that the findings : 


of the Trial Court on Issues Nos. 2, 2A and 
3 are not correct, that even assuming that 


as between the defendant and the sub-lessees. ' 


the sub-lessees were in the wrong and that 


as between the defendant and the Improve- ' 


ment Trust, the delay was due to the official 
routine of the Trust and.not to any omission 
on the part of the defendant, still thé plaint- 
iff was not bound to -wait for any indeter- 


minate lengthof time; that-he acted reason- ` 


M 
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ably in, giving notice in October and that 
the time allowed under the notice was reason- 
able under the circumstances, It is further 
urged that the lower Court-is not right 
in holding that the defendant is not at all 
. responsible for the delay. “It is contended 
thatinany view of the caseit would be unfair 
to allow specific, performance of the agree- 
ment under the circumstances, and that as 
. no kind of default is attributable to the 
plaintiff, he is entitled to the return of his 
purchase-money. Several decisions have 


been cited at the Bar; but I think it will be - 


enough toreferto Jamshed Khodaram Irani 
v. Burjorii Dhunjibhai (1) and Stickney v. 
Keeble (2). |. 

In the former case their Lordships observe 
at page 33* of the report as follows:— 

“But equity will not assist where there 
has been undue delay on the part of one 
party to the contract, and the other has 
given him reasonable notice that he must 
complete within a definite time. Nor will 


it exercise its jurisdiction when the charact-. 


er of the property or other circumstances 
would reder such exercise likely to result 
in injustice.” Sura 

In Stickney v. Keeble (2) the passage at 
page 4001 is relevant :— : 

"I will merely observe that the date 
- fixed for completionin a contract for the 
sale of land is no less a part of the contract 
. than any other clause, butequity wil grant 
relief where a party seeks to make an unfair 
use ofthe letter of his contract in this res- 
pect, having’ regard to the state of the law 
, relating to real property in England. ‘It 
is safe to say that this relief will always 
be refused when to grant it would be essen- 
tially unfair. In the view I take of the 
facts...it, would be essentially unfair that 


in this :case the vendors, who, either by. 


themselves or by those for whose action 
they alone are chargeable as against the pur- 


chaser, have caused great delay in comple-: 
tion, should be enabled to forfeit the deposit. 


ofa purchaser against whom no one has at- 
tempted to make good any delay whatever." 

The observations at pages 4187 and 419] 
also have a-.bearing upon the present case 


but I shall quote only the concluding ob-- 


servations at page 419T:— : : 

(1) 32 Ind. Cas. 246; 43 I. A. 26; 18 Bom. L. R. 163; 
30 M. L. J. 186; 3L.'W.239; 19 M. L. T. 184; 14 A. 
L. J. 225; (1916) 1M. W. N.229; 23 C. L. J. 358; 20 
C. W. N. 744; 40 B. 289 (P. C.). 

(2) (1915) A. O. 386; 84 L. J. Ch. 259; 112 L. T. 664. 


*Page of 43 I. A.—|Ed.| a 
TPages of (1815)—AÀ. C. -—-[Ed.] . 
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"Indeed, the dominant principle has 
always been that equity will only grant 
specific performance if, under all the cir- 
cumstances, it is just and equitable so to 
do. It would be unjust and inequitable 
to allow the vendor to put forward his 


„owg unnecessary delay in the face of the 


pürchaser's frequent requests for expedi- 
tion asa ground for allowing him further 
time.oras rendering the time limited by 
such a notice as that to which I have re- 
ferred an unreasonable time." 

It is needless to refer to the sections of 
the Specifie Relief Act and the Indian Con- 
tract Act as it is not suggested—and in 
view of the decision in Jamshed Khodaram 
Irani v. Burjorji Dhunjibhai (1) it cannot 
be suggested—that the effect of the statu- 
tory provisions is in any sense different. 

- The question whether the plaintiff was 
entitled to give notice in October making 
time of the essence of the contract and 
the further question whether the time al- 
lowed was reasonable or not are questions 
of fact which must be determined with re- 
ference to the circumstances of this case. 
Now so far as the plaintiff is concerned 
it is clear that soon after the contract he 
commenced to press the defendant to ex- 
pedite matters so as to avoid delay. After 
his letter of March 27 the defendant's 
Solicitors ‘did not write at all to the 
plaintiffs Solicitors. The plaintiff wrote 
three letters in May but the defendant 
did not reply to any of them. ‘The 
plaintiff waited up to October 7, when 
he gave notice making time of the essence 
of the contract and giving the defendant 
three weeks. It is true that the plaintiff 
was aware of the sub-lease, though there 
is nothing to show that the plaistiff was 
‘aware of the differences which had gone 
on between the defendant and the sub- 
lessees from March to October. I am will- 
ing to accept the view taken by the Trial 
Court that the sub-lessees were making 
trouble and the defendant could not avoid 
the delay. But I donot think that the 
prolonged disputes between the defendant 
and his sub-lessees could afford any ade- 
quate ground for making the plaintiff wait 
for anylength of time. He had agreed to 
pay a heavy price for this property. Ac- 
cording to him the prices in 1920 had gone 
up very high, and as a prudent purchaser 
he was entitled to take account of the possi- 
bility of a fallin the market-value of im- 
moveable property after it had gone up sa 
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high. According to him in 1921 the prices 
in fact-commenced to go down. The plaint- 
iffs evidence on this point is unchallenged 
. and it is-a fact which may' be referred 
‘to as having ‘come to the notice of this 
Court -in the course of litigation of this 
“kind on the Original Side. Thus it seems 
to me that after waiting for more than six 
months, though the original time fixed was 
two months, in October he could with pro- 
priety say that. he could not wait any more. 
‘The question to my mind is not whether 
the delay was one for which the defendant 
was responsible as against the sub-lessees 
and the Improvement Trust: but whether 
the defendant having accepted certain con- 


. traetual obligations towards the plaintiff, ' 


he was not guilty of undue or unnecessary 
delay asregards the plaintiff.. In the ab- 
sence of any such obligation towards the 
plaintiff, he might have taken all the time 
- he took with his sub-lessees and the lm- 
provement Trust. But the question to my 
mind is whether he can be said to have 
acted in a spirit of give and take with the 
third-parties so as to avoid delay beyond 
reasonable limit in the fulfillment of his 


obligation towards tbe plaintiff. The cor 


respondence between the defendant. and 
the sub-lessees and the defendant and the 
Improvement, Trust fails to disclose that 
thé defendant acted in that spirit. Iac- 
- cept the conclusion reached by the learned 


TrialJudgeas indieated in the following ` 


passage :— . i ia g 
“T have: come to the conclusion that he 
'éannot in any event be held responsible 
for all the delay, that’ ensued, This 


delay was mainly due to four causes. In: 
the fore-front comes the ‘unfortunaté dis-' 


pute ‘Between the defendant and his sub- 
. lessees. „Secondly, the delay was due to. 
- the necessity of getting the sanction ‘of 
the Improvement Trust to various things, 


Thirdly, there was a user of the prémises — 


by the sub-lessees in a manner which was 
- objected to by the Improvement - Trust. 


And fourthly there was a. non-compliance 


: by the defendant with certain ‘requisitions 
made by the Improvement Trust. : 


‘I donot wish.to express any opinion as- 


‘to the merits of the disputes between the 
“defendant and his sub-lessees. It is 
enough to say that the plaintiffis not in any 
. sénse responsible for the same, and the 
" defendanf's share.in the responsibility for 
"this delay cannot be held to be entirely 
negatived, In fact he.seems to me to have 
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- acted with a certain degree of indifference 
as he thought the prices were high and 
that he was not undergoing any risk by 
delaying the matter. While I am on this 
point I may note that in the beginning the 
plaintiff séems to have been anxious to 
buy. He gave Rs. 25,000 on December 19, 
_ 1919; and the correspondence between the 
defendant's Solicitors and the plaintiff's 
‘Solicitors between that date and the date 
of the agreement distinctly tends to show 
that the plaintiff was more anxious to buy 
than thedefendant to: sell (see Exs. Nos. 6 
7,8,9,10and11). Thus, though I accept 
.for the purpose, of this appeal the learned 
'Irial Judge's view that the defendant was 


relation to the sub-lessees and the Improve- 
ment Trust, I. think that the plaintiff was 
in no sense responsible for the delay and 
that though as between himself and the 
' third parties the defeüdant mày not be 
responsible, as between himself and the 
plaintiff the ‘defendant was responsible. 
1 do not think that the plaintiff could wait 
indefinitely long: and as, according to the 


statement of.Mr. Patel, the requisitions of: 


the Improvement Trust referred to in Ex. D 
were all matters which. could have been 
done easily, I cannot absolve the defendant 
from his responsibility for the tdelay so far 
as the plaintiff is concerned. Thus the 
plaintiff was, in my opinion, entitled in 


not solely responsible for the. delay in, 


October 1920 to give reasonable notice to ' 
the defendant that he must complete the - 


contract within a definite time. 


The next question is whether the time: 


allowed under the notice (Ex, U) was re- 
asonable. This question must be answered 
with reference to the circumstances of the 
case. -The time given was three weeks. On 
. Oetober 16, when the defendant replied.to 
, the notice, he did not reveal the fact that 
the Improvement Trust had irefused -to 
entertain the defendant's applieation to 
give the lease to the plaintiff on March 


24, and he simply said that the disputes: 
between him and the sub-lessees.had not' 


been finally settled. Further he insisted 
upon a construction of the terms of the 
agreement, which' while: dealing with 
Issue No. 1 in the Trial Court I have 
held to bé untenable. In fact aecording 


^ 


to the defendant's view the plaintiff was ' 
“bound to wait until the lease was executed . 


by the Improvement Trust, 7. e., in view of 
the events that have happened the plaintiff 
should have waited up to March or April 


3 


s 


' the notice. 
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1923. With such ah answer from the de- 


fendant, it mattered not then whether he. 


allowed, three weeks or thirteen weeks under 
As a matter of fact the plaint- 
Aff waited for nearly two months’ after the 
expiration.of the time fixed in this notice. 
lagree with the Trial-Court that it is difi- 
cult to determine what time is reasonable. 
But in view of the attitude of the defend- 
‘ant the.difficulty appears to me to be ap- 
preciably reduced. I asked the learned 
Counsel in the course of the argument as to 
what timehe would suggest as being reason- 
‘able assuming that the plaintiff was 
- entitled to give'such anotice. He suggest- 
-ed.in reply that six months at least should 
‘have been allowed. I do not accept the 
reasonableness of the suggested reply: but 
on the facts even that would not have been 
sufficient. -Therefore, if the plaintiff had to 
. fix the time, I think that he was not reason- 

ably bound to give more than three -weeks 
as the time fixed in-the agreement was two 
months and as he had waited for more than 
four months after the expiration of the said 
two months without any explanation from 
' the defendant as to how much longer he 
would. have to wait and further as the 
attitude of the defendant made it im- 
material whether the time allowed by the 
plaintiff was afew weeks more or less. I 
hold that the time allowed was reasonable 
under the circumstances. 

-'lhese findings render unnecessary any 
‘elaborate discussion of the question: whe- 
‘ther the defendant is entitled to specific 
‘performance. 

If I am right as to the ‘effect of the letter 
of October 7, there isan end of the defend- 
ant's case. 

Apart from that I think that the learned 
‘Trial Judge is right in his view that it 
would be unfair to allow specific perform- 
ance to defendant or to let him retain the 
deposit money. I should considér-it unfair 
to allow specific performance to the vendor 
for the following reasons:— 

. First, up to the time the suit was decided, 
he was notin a position to fulfil his con- 
tract. As observed by the learned Trial 
Judge “he (thé defendant) has not even yet 
got a lease from the Improvement Trust 
which is necessary before a good-title can 
be conveyed.” 

, Secondly, it would be essentially unfair 
to the plaintiff to decree specific perform- 


ance as the plaintiff cannot ‘be put in the 
same position in which he would have 


vy 
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reasonable time in view of the fluetuations 
in the market-price. 

And, lastly, the litigation between the de- 
fendant and the sub- Jessees introduces an 
elemént of some uncertainty which may be 
said to prejudiee the position of the plaint- 


` iff; though I must say that I do not attach 


such importance to this cireumstance as the 
learned Trial Judge has done. 

As to the deposit money it is clear that 
the plaintiff cannot be said to be in default 
in any sense, unless the notice given in 
October 1920 can be said to amount to a 
default on his part. I donot see how the 
Even 
assuming that the defendant was not res- 
ponsible for the delay, it would be a case in 
which there was default on neither side. 
If in such a case forany reason the Court 
refuses -to grant specific performance in 
the exercise of its discretion the plaintiff 
would be entitled to a return of the pnr- 
chase-money. The following observations 
of Cotton, L. J. in Howe v. Smith (3) are 
pertinent (pag e 95*) :— 

“I donotsay that in all cases where this 
Court would refuse specifie performance, 
the vendor ought to be entitled to retain 
the deposit.. It may well be that there may 
be cireumstanees which would justify this 
Court in declining, and which would re- 
quire the Court, aecording to its ordinary 
rules, to refuse to order specific perform- 
ance, in which it could not be said that 
the purchaser had repudiated the contract, 
or that he had entirely put an end to it so 
as to enable the vendor to retain the de- 
posit. In order to enable the vendor so to 
act, in my opinion there must be acts on 
the part of the purchaser which not only 
amount to delay sufficient to deprive" him 
of the equitable remedy of specific perform- 
ance, but which would make his conduct 
amount to à repudiation on his part of the 
contract.” 

This view was followed in Balvania v. 
Bira (4). If the plaintiff was justified in 
giving notice on October 7, as I hold he 
was, the plaintiff would be entitled to a 
return of the deposit money. As regards 
the sum of Rs. 653-8-0, I think that in the 
view I take, the plaintiff is entitled to the 
sum. IfI had not taken a view favourable 

(3) (1884) 27 Ch. D. 89; 53 L. J. Oh. 1055; 50 L. 7. 


573; 32 W: R. 802; 48 J. P.T 
mc) 23 B. 56; 12 Ind. Dis o s) 37, 
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tothe plaintiff-asto the notice of October 
7, I would not have allowed this.sum.: 

In conclusion I may add that I agree 
with the learned Trial Judge that this is a 
case in whicli parties ought to be restored 
to the position they were in before the 
- agreement; and the variations that we make 


in the decree are more or less incidental. ` 


Under s. 55, sub-s. 6, ‘cl. (b), of the Transfer 
- of Property Act, the plaintiff is entitled 
to'a charge on the porperty in respect of 

the sum of Rs. 25,000. D 

“Mm the result I would dismiss the appeal 
with costs and allow the cross-objections 
to the extent indicated below with costs. 

The decree of the Trial Court is affirmed 
subject to the following variations :—(1) 
Decree the plaintiff's claim for Rs. 653-8-0; 
(2) declare that the deposit money is a 
charge on -the property in question; and 
(3) the plaintiff to have his costs of the 
suit. ] | 
. Crump, J.—1 agree that the judgment 
under appeal ought to be confirmed. I find 
no reason whatever to doubt that the learned 
Trial Judge has correctly appreciated the- 
facts, but. on' those facts I-should myself 
‘hold that plaintiff was entitled to call.upon 
the defendant to complete the contract as 
he did by his letter of October 7, 1920, 
and that the time allowed was in the cir- 
cumstances reasonable. : i 
-- In my opinion each case must of neces- 
. sity. be judged upon its own facts. Here 
the agreement to sell was made on March 
12, 1920. - It is common knowledge that 
the, market, for immoveable property in 
Bombay was at that: time anything but 
Stable. The parties fixed.two months for 
completion, and though that does not in 
itself make time of. the essence of the 
cont®act the time so fixed is a term of the 
contract and cannot-be entirely disregarded: 
Defendant could not, complete the contract 
without obtaining :a lease from the. Im- 
provement Trüst, but surely it would be 
‘a reductio ad absurdum, to hold that plaint- 
iff was bound to wait for that event, however, 
long the delay might be. Defendant was 
unable to obtain that lease’ until after the 
decision ofthe suit; viz. March 5, 1923. 
If*the argument.for defendant were to 
prevail we must hold ‘that plaintiff was 
bound to wait for over three years.  . 

. Now there has been no attempt to show 
that plaintiff was in any way responsible 
for the delay, The learned Trial Judge has 
found that the delay was due partly to 
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defendant's failure to comply with certain 


‚requisitions, partly to the disputes between 


defendant and.his sub-lesseés, It. cannot 
be said that defendant was not in part atleast 
to blame.: The dispute with the sub-lessees 


. was his misfortune but I cannot understand 


why in equity plaintiff should be compelled 
to wait indefinitely because defendant's 
sub-lessees were obstructive. Ifind nothing . 
in the cases cited to compel me to accede 
to this proposition. . ~ 

As to the time fixed—three weeks—that 
was; in my opinion, reasonable. having 
regard to the long delay which had already 
occurred, and’ the comparatively. simple.-, 
nature of the requisitions of the Improve- 
ment Trust as deposed to by defendant's 
own architect. s ` 

On these short grounds I agree with the 
judgment of the learned Chief Justice and 
the orders proposed. i 

Z. K, Appeal dismissed : Decree varied. 





' ALLAHABAD HIGH COURT: 
‘Lerrers Parent APPEAL No. 18 or 1923. 
July 2, 1924. i 


Present :—Mr. Cecil Henry Walsh, Acting 


~ Chief Justice, and Mr. Justice Sulaiman. 


GAYA PANDE-—DEFENDANT—A PPELLANT | 
Lx j VETSUS 
AMAR DEO PANDE—PLAINTIFF— 

RESPONDENT, . 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. 11, Art. 42—Oivil Procedure Code (Act V of 1908), 
s..102---Mortgage-deéd executed by two persons of pro- 
perty belonging to one of them—Executants, whether 


.co-mortgagors—Suit for contributian, nature of:—Juris- - 
- diction of. Small Cause Court. 


Plaintiff and- defendant joined in executing a. 
document whereby certain’ property which belonged 
exclusively to the plaintiff was mortgaged and in the 
mortgage-deed the executants described themselves 
as mortgagors. Subsequently, the plaintiff paid off 
the mortgage-debt and brought a suit for contribu- 
tion against tho defendant: ms x : 
- Held, (1) that although the parties were described 
in the mortgage-deed.as mortgagors the real mort- 
gagor was only the plaintiff and that the defendant 
was not a mortgagór at all; ‘ ae 

(2) that, therefore, this was not a suit for contribu- . 
tion by one of several joint mortgagors within the 
meaning of Art. 42 of Sch. II to the Small Cause 
-Courts Act and was a suit of the nature cognizable 
by a Small Cause Court.. ; 

Letters Patent Appeal from a judgment , 
of Mr. Justice Gokul Prasad, in Second 
Civil Appeal No. 987 of 1921, dated Decem- 
ber 20, 1921, and printed as 71 Ind. Cas. 393, 
reversing a decree of the District Judge, 
Ghazipur, reversing that of the Munsif, 
Saidpur, 5 E a? 
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i Mr. Baleshwari Prasad, for the Appel- 
ant. | 

Mr. A. Sanyal, for the Respondent. 

.JUDGMENT.—We are of opinion that 
this appeal must succeed, We donot say 
that the defence is without merits for a 
reason which will appear in a moment—but 


we are quite clear that our brother ought - 


not to have interferedwith the decision of 
the lower Court, because he had no jurisdic- 
tion tohear the appeal. Itis possible that 
he felt that the plaintiff was entitled to 
sympathy, and- that he stretched a point in 
his favour. Hecertainly does not give any 
strong reason why he overruled the pre- 
liminary objection. The pointis really quite 
simple. The plaintiff and the defendant 
joined in a document, which was a mort- 
gage, whereby certain property was hypo- 
thecated in consideration ofa loan, and they 
described themsélves as mortgagors. Prima 
facie they were joint mortgagors.or co-mort- 
gagors. But a description -of that sort 
which may be due either to the man who 
writes the document, or to carelessness of 
the lawyer who does not think it necessary 
‘to go into detail, cannot alter the fact, 
and in this particular case in fact, only one 
of them mortgaged his property, ‘and the 
other transfer red, hypothecated and mort- 
gaged none, and, therefore, he did not be- 
come a mortgagor in any sense of-the word, 
or within the definition of s. 58 of the Trans- 
fer of Property Act. He might, in certain 
cases, be prevented from denying it, which 
is what-the law calls estoppel, so that for 
certain purposes he would hecome in the 
eyes of the law a.mortgagor and be treated 
as such. He would only be treated as such 
by estoppel, which is an-artificial principle 
of law, and it would not make him a mort- 
gagor in fact. when he was notone. But 
as against anybody who. knew: the facts, 
particularly his co-mortgagor, there- could 
be no estoppel.: Nobody, knew the facts 
better than his co- -debtor, the actual mort- 
gagor. The plaintiff paid the debt, or dis- 


charged the greater part ofthe debt, and AU 


he now seeks contribution, The question 
is—the claim being “under Rs. 500—whe- 
ther there is any “second appeal. If itis 
a suit of a. Small. Cause Court nature, 
there is none. The only way in which 
the plaintiff can take it out of the category- 
of a suit of a Small Cause Court nature, 
is by bringing it within Art. 42. But 
Art. 42 applies to a suit by one of several 
- joint xL E and | as we have pointed - 
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out here, there were no joint mortgagors, 
but only one mortgagor. When the'plaint- 
iff, having lost his suit in the Court of the 
District- Judge, appealed in second appeal 
to this Court, this objection, which we have 
just stated, was taken by the respondent. 
The learned Judge accurately set out the 
objection in his judgment. He dismissed 
it without giving any convincing reason 
being content to say that as they both join- 
ed in executing the document, he thought 


-they could be brought within the words 


‘joint mortgagors.” We find ourselves un- 
able to agree. Joint executants they certain- 


` ly were, joint debtors they certainly were, 
_joint participants 


in a mortgage trans- 
action they certainly were, but there 
was only one mortgagor. The preliminary 
objection, therefore, before the learned 
Judge ought to have prevailed, and we 
are of opinion that he was wrong in dismiss- 
ing it. This is sufficient to dispose of this 
appeal, but it does happen that the Court 
of first appeal, namely, the District Judge, 
definitely dismissed the claim on the ground 
that the plaintiff had failed to estab- 
lish by proof the mortgage debt, or the 
right to contribution at all, and if that 
decision is right a matter which the High 
Court cannot consider it’ is clear that 
the defendant is right on the merits as 
well as on the technical objection, We 
must allow this appeal, overruling the 
learned Judge and giving ‘effect to the 
technical objection and hold definitely 


‘that this was not a suit within Art. 42. 


The appellant must have the costs here and 
below. . 


Z. K. ` Appeal allowed, 


MADRAS HIGH COURT. 
CiyinL Revision PETITION No. 899 
of 1922. 
August 27, 1924. 
Present :—Mr. J ustice Wallace. 
. V. MANICKAM PILLAI—DEFENDANT 
1 —PETITIONER 
versus 
MAHUDAM BATHUMMAL AND 
OTHERS—PLAINTIFFS AND DEFENDANTS 
Nos. 1 to 5 AND 7— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 98, 115, 151, 


500 . MANIOKAM PILLAI 9. 


Q. IX, rr. 8, 09—Plaintiff's Pleader instructed to apply 
' for adjournment—Adjournment refused— Dismissal of. 
suit, mature of—Application to set aside dismissal— 
Dismissal, whether cam be set aside as matter of 
grace—Illegality—Revision. : 
` Where a plaintiff's Pleader has instructions to apply 
only for an adjournment, and the adjournment is 
refused, itis a case of non-appearance of the plaintiff, 
and the dismissal of the suit, in consequence, is for 
default of appearance. [p. 500, col. 1.] 

Order IX, r. 9 of the C. P. O. gives no power to a 
Court to set aside a dismissal of a suit for default 
of appearance of the plaintiff as a matter of grace, nor 
has the Court any inherent power to set aside the 
dismissal on this ground.” [p. 500, col. 2.] 

‘Gadi Neelavent v. Marappareddigari Narayana 
Reddi, 53 Ind. Cas. 847, 43 M. 94; 37 M. L.J. 599; 26 
M. L. T. 377; 10 L. W. 606; (1920) M. W. N. 19 (F.B), 
follawed. 

' Gopala Row v. Maria Susaya Pillai, 30 M. 274; 17 
M. L. J. 225, dissented from. 

A party who goes to law is entitled to insist that the 
law shall be followed and that an order not in accord-- 
ance with the law shall not be allowed to be in force. 
[p. 501, col. 1.] 
` When an order is passed wholly without jurisdiction 
the High Court is ‘bound to interfere in revision and 
not to allow the order to remain in force. [ibid.] 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Tuticorin, dated the 2nd of August 1922, 
in Interlocutory Application No. 558 of 
1922, in O. S. No. 16 of 1921. 

Mr. P. V. Krishnaswamy Iyer, for the 
Petitioner, - 

Messrs. 4. Swaminatha Iyer and K. R. 
Rangaswamy Iyengar, for the Respondents. 


“JUDGMENT.—This is a pétition for 
the revision of the order of the Subordinate 
Judge of Tuticorin in setting aside on 
certain: conditions ‘the dismissal of the 
plaintiff's suit for default -of appearance.. 
. The allegations in the petition to set aside 
the dismissal were fhat the plaintiff is a 
Muhammadan woman whose husband had 
lately died and who, therefore, could not 
app*ar in Court, that on the day of hearing, 
6th April 1922, the plaintiffs Vakil 
appeared before the Court and asked for an 
adjournment apparently because he had aot 
been served and had not turned up although 
batta had been paid for process, that on. 
the adjournment being refused the Vakil 
reported noinstruetions and the suit was 
then dismissed for default of appearance. 
That an order of dismissal for default 
of appearance was the proper orderin such 
cireumstances has been now clearly laid 
- down by a Full Bench of this Court in this 
very case, the question referred to it being 
whether, when à Pleader has instruetions to 
apply only for an adjournment and when 
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the adjournment is refused it is `a case of 
non-appearance of the party and the dis- 
missal of the suit is for- default of ap- 
pearance. l 

. As to the reasons for non-appearance 
even on the facts the affidavit the plaint- 


iffs domestic situation was not preventing ` 


her from prosecuting the suit or from taking’ 
ouf prooess to the witnesses for the date of 
hearing and her son was looking after the 
case for her. In these circumstances the 
lower Court was constrained in its order 
to admit that: "the allegations in the affi- 
davit are, no doubt, not sufficient per se to 
excuse the default. But having regard to 
the fact that plaintiff is à woman and the 
value of the suit is nearly Rs. 10,000, I 
think the dismissal may be set aside on 
terms as a matter of grace" and, conse- 
quently, as a matter of grace, it set aside the 
dismissal. Iam asked by the respondent in 
this petition to hold that what the Subordi- 
nate Judge really meant was that.the 
plaintiff had shown good cause for not 
appearing. I am quite sure the Subordi- 
nate Judge did not mean this, and Tagree 
with him tlt the plaintiff did not show 
good cause for not appearing. The setting 
aside. the dismissal was, therefore, a mere 
act of grace or clemency on the part of the 
learned Subordinate Judge. Now O. IX, 
r. 9, C. P.C., gives no power to a Court to 
set aside a dismissal of a suit for default 
of appearance as a matter of grace, nor has 
a Court any inherent power to do so. I 
think the principle. laid down in Gadi 
Neelaveni v. Marappareddigari Narayana 
Reddi; (1), by a Full Bench in interpreting. 
O. IX, r. 13, C. P. C, applies equally to 
O. IX, r. 9 C. P. C. The ruling to the contrary 
cited by the plaintiff, namely, Gopala Row 
v. Maria Susaya Pillai (2), quoted in the 
diseussion-in the Full Bench case, has been 
referred to and implicitly dissented from in 
the judgment of the Officiating Chief Justice. 
It is not, therefore, open toa Court to set 
aside as a matter of grace a dismissal of a 
suit for default of appearace. I think 
it would. introduce a most undesirable 
element of uncertainty into the trial of ` 
cases if it was to be held thata Court may 
as a matter of grace go beyond the law 
of procedure whenever it feels that that 
law is acting harshly. It has often been 
said that hard cases make bad law, and the 

(1) 53 Ind. Cas. 847; 43 M. 94; 37. M. L. J. 599; 26 


M. L. T. 377; 10 L. W. 606; (1920) M W N 19(F. B) 
(2) 30 M. 274; 17 M. L.J, 225, : 


* 


, 18510.1925] ss 
"present case is nó exemption. Iam bound 


“to hold that the Subordinate Judge had no 
Jurisdiction to pass his order. - - 


When an order is passed wholly with-~ 


‘out jurisdiction this Court is bound to 


interfere and not allow. it to remain in: 


‘force. A party who goes tolaw is entitled 
-to'insist that the law shall be followed and 
that an order not in accordance with the 
‘law shall not be allowed to: be in force. It 


‘is urged in this case by the plaintiff that, - 


as the petitioner did not apply for any 
stay of trial while his revision petitión 
was. pending, the trial actually went on 
and that she has obtained a decree for 
Rs. 4,000 which decree is now pending 
‘appeal in this Court, and I am urged not 
to interfere in revision when there has 
been in fact a trial of the case on the 
merits between the parties. I feel the weight 
of this contention but Tam ofopinion that 
ib ‘cannot balance the weight of the other 
prineiple already cited, namely, that an 
order passed without jurisdiction cannot 
be allowed to remain in force. I must, 
therefore, set aside the order of the lower 
Court as passed without jurisdiction, and 
the dismissalof the suit for default, there- 
fore, remains. i 

` As the petitioner by not applying for 
the stay of trial has unnecessarily occasion- 
ed much expenditure to the plaintiff 
in continuing the, trial of the suit, I refuse 
him his costs. Each party will bear his 
own costs here and below. | 
V. N. V, . Petition allowed. ` 
Z. K. 


` 


^ 


RANGOON HIGH COURT. 
CiviL MISOELLANEOUS APPEAL No. 72 
. oF 1924. 
July 29, 1924. | 
Present :—Mr. Justice Young and 
Mr. Justice Carr. 
D. H. ATCHIA anb COMPANY— 
` APPELLANTS 
i | 1o versus ^ à 
M. E. JEEW A—RESPONDENT. 
Rangoon Small Cause Court Act (VII of 1920), 
33. 17, 88-—Civil Procedure Code (Act V of 1908, 
O0. XXI,r. 86—Hjectment decree against tenant — Pro- 
< perty in possession of sub-tenant -Symbolical posses- 


sion. 
The provision in O, XXI, r. 36, C. P. O. is 


under s. 23° (a) (iii). of the Rangoon Small Cause 
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~ Gourt Act, applicable to a decree for ejectment ob- 
tained under that Act.  [p.501, col. 2.] 

Therefore, in a décree for ejectment against a tenant 
obtained under the Rangoon Small Cause Court 
Aot, only symbolieal possession can be given when the 

: Premisen are ir occupation of a sub-tenant not bound 
y the decree. [p. 502, col. 1.] 


Miscellaneous appeal against an, order of 


.the Small Cause Court, Rangoon, in C. M. 


No. 379 of 1924. 

-~ Mr. Doctor, for the Appellants. 

' Mr. A. B. Banerjee, for the Respondent. 
"e JUDGMENT. : 

Young, J.—The respondent filed 
an application for execution of a Small 
Cause Court decree for ejectment obtained 
against one H. M. Suleman, his tenant, 
alone, by actual ejectment of the judgment- 
debtor the said H. M. Suleman and all 
persons claiming under him including the 
‘present appellants, oneof his sub-tenants. 
The suit and decree was against H. M. 
Suleman alone, and the appellants were no 
party to the one and not bound by the other, 
Under the C. P. C, O. XXI, r. 38, only 
symbolical possession can be granted where 
the tenantis not bound by the decree. 

This provision of the law is applicable to 
the Small Cause Court, vide s. 23 (a) (iit). 
‘Therefore, only symbolical possession and 
not actual possession could be granted of 
the premises in question. The order, there- 
fore, declaring that the respondent is ' 
entitled. to obtain an order compelling the 
appellants to deliver up possession is incor- 
rect and must be altered to a declaration 
that the respondent. is only entitled to sym- 
bolical possession as regards D. H. Atchia 
and Company, 

As this does not operate as an order for 
actual possession the appellants have’ suc- 
ceeded and must have their costs three gold 
-mohurs. 


Carr, J.—In a proceeding under s. 17 
of the Rangoon Small Cause Court Act the 
respondent obtained an ejectment order 


- against one Suleman. In execution he 


sought to enforce this order against the 
appellant, who claims to be a sub-tenant 
under Suleman, and who is admittedly in 
occupation of the premises. Appellant ap- 
plied to cancel the order against him and 
the Judge dismissed his application. The 
reason he gave was that the respondent, 
having obtained an ejectment order against 
Suleman is entitled under s.17 of the Act 
to obtain an order compelling the appellant 
to deliver up possession. 

.This shows that the learned Judge has 


. order, In 


misunderstood s. 17. "The procedure under 
that section is prescribed in r. 79 et seq 


` under the Act, and, as I have said, it was’ 


. under that section that respondent obtained 
his order against Suleman. Such an order 


cannot be passed in execution and if the: 


respondent wishes to eject the appellant, he 
must proceed aslaid down by the rules. 

The appellant was not a party to the pro- 
'ceedings and, therefore, is not bound by the 
such circumstances under O. 
XXI, r. 36, of the C. P. C. only sym- 
bolical possession can be given. This 
provision is applicable tothe Small Cause 
Court under s. 23 (a) (iii)of the Act and, 
therefore, only symbolical and not actual 
possession can be given as against the 
appellant. 

‘It as been objected that since the ap- 
pellant i is not a party to the suit he has 
no right of appeal. In my view since the 
réspondent has sóught to eject the appel- 
lant as if he were a party he cannot now 
contend that. appellant has no right of 
appeal. I do not, however, consider this 
question of importance, for .even if there 
were no right of appeal Í should certainly 
interfere in revision. 

I would allow the appeal an declare that 
the ejectment order is- not enforceable 
agaiust the appellant. The respondent to 
pay the appellant's costs. Advocate's fee 
three gold mohurs. : 


NOH. Appeal allowed, . 


ALLAHABAD HIGH COURT.. 
* Orvin Revision No. 8 or 1924. 
July 23, 1924. 

Présent :—Mr. Justice Mukerji and 

! . Mr. Justice Dalal. 
BHAH MUHAMMAD FAKHRUDDIN 
DANANG ere 


RAHIMULLAH SHAH— 


PrAINTIFF—OPPosrrE PARTY. 
Civil Procedure. Code (Act V of 1008) s. 115— 
. Revision pending suit—Suit, reference of, to arbitration 
. —Award based on compromise Order setting aside 
. award—Revision, whether competent. 

Where thé matter to be revised arises out ot the 
proceedings of a pending suit, therecan be no revi- 
Bion till the suit has been decided. [p. 502, col. 2.] 

' Buddhoo Lal v. Mewa Ram, 63 Ind. Cas. 15; 19 A. 
L. J. 558; 43 A. 564, followéd. 

The parties io a suit having agreed to refer the 

matter in dispute to arbitration, stated. before the 
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Arbitrators that they had arrived at a compromise and - 
the Arbitrators made an award in accordance there- t 


with. On the matter going before the Court, one 
of the parties took exception to the award on the 
‘ground that the compromise had been arrived at 
by means of lottery and was not binding. The Court 
gave effect io this objection and set aside the award. 
The other party applied to the High Court in revi- 


sion: Y 
- Held,that no application in revision lay against 
the order passed by the Court. [p. 503, col. 1.] 

Civil revision against an order of the 
Subordinate Judge, Ghazipur, dated the 
2nd November 1923. : 

‘Mr. U. S. Bajpai, for the Aoplicank. 

Messrs. Iqbal Ahmad, Mukhtar Ahmad 
and S. Raza Ali, for the Opposite Party. 


JUDGMENT.—These two applications 
in revision arige out. of the same’ facts. 


There were two. suits before. the learned . 


Subordinate Judge of Ghazipur, thé 


plaintiff of one of which was the defend- 5 


ant in the other. The parties. agreed.to 
refer the matters in dispute to arbitra- 
tion and three , persons were appointed 
Axbitrators. Before the Arbitrators, . the 
parties stated that they had arrived at a 
‘compromise by ‘which the suit instituted 
"by the applicant before us should be de- 
creed and the suit institued by the opposite 
party, -Rahimullah, should -be dissmissed. 
The arbitrators recommended that the Court 
should dispose of the two suits according 
to this compromise. When the matter 
went before the learned Subordinate Judge, 


."Rahimullah took exception to the.award on 


the ground that the compromise recorded - 


by the Arbitrators had been arrived at by 


means oflottery'and the compromise was : 


not binding on him:;;-The learned Bub- 
ordinate Judge gave effect to this objecton 
-and set aside the award. Tt is against this 
order that: the-two applications in revision 
have been filed. 

It appears fo us that no revision would 
lie under s. 115 of the C. P. C. This ‘sec- 
tion was interpreted by a Full Bench case 


- of this Court, viz, Buddhoo Lal v. Mewa . 
“Tn that case three learned Judges .. 
as against two'held that where the matter’ 
to be revised arose out of the proceedings . 


Ram (1).* 


of a pending suit there.would be no revi- 
Sion till the suit had been decided. In the 
case before the Full Bench, it appears, the 


n 


question was as to whether the Trial Court . 


had jurisdiction to hear a particular suit. 


"The Trial Judge decided that- he had the ~ 


jurisdiction and accordingly proceeded to 
- (1)°63 Ind. Oas. 15; 19 A. L. J, 558; 43 A. 564, 


n 


E 


ua 
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hear the suit. Then, an application in re- 
vision was filed to this.Court. The majori- 
ty of the Judges hearing the application 
were of opinion that the order of the Trial 
: Judge deciding that he had jurisdiction to- 
hear the suit was nota “case” and: no revi- 
-sion lay. The language used by Piggott, J., 
leaves no room for doubt on the point. He 
says !— ; 1 

“Tf this view is correct it follows that, 
whereas all ‘cases’ are not ‘suits,’ every ‘suit’ 
is at least a ‘case’. From this I would go 
on to conclude that, where the ‘case’ in 
which the revisional jurisdiction of the 
High Court isinvoked happens to be also a 
‘suit’ then this ‘suit’ is itself the ‘case’ re- 
ferred to in s. 115 of the C. P. C, which. 
requires to be decided before the record, is 
called for." : 

Following this Full Bench case we are of. 
opinion that no application in revision 


lies against the order passed by the learned ` 


Subordinate Judge. We may add that 
. the applicant is not without his remedy. 
On the trial of the suits he may succeed 
and there may be no occasion for him to 
complain of the order passed by the learned 
Subordinate Judge. 
the merits goes against him he can appeal 
-on the merits of the case and also urge 


the ground that the Trial Court ought to. 


have accepted the compromise and the 
award as final between the parties. i 
We dismiss the applications ‘in revision 
but without costs as nobody appears to re- 
sist the applications. 
K. 8. D. Applications dismissed. ` 





MADRAS HIGH COURT. 
Srconp Orvit ArpeaL No. 343 or 1922. 
.August 6, 1924. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Jackson. 

GOOTY AGRAHARAM SUBRA- 
MANIAN AND ANOTHER—DEFENDANTS Nos. l- 

AND 2—APPELLANTS : 
versus i ; 
AGRAHARAM RAMACHANDRA 
RAO— PLAINTIFF—HRESPONDENT. 

Hindu Law—Joint family—Partition, partial, suit 
for, whether maintainable—Property in possession of 
tenants, whether can be excluded. . 

A partial partition of Hindu joint family properties 
should be allowed where there are cjrcumstances which 


3 


If the decision on: 
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militate against the division of all the family pro- 
perties, for instance, where property which has nob 
been included in the suit isin possession of strangers 
claiming adversely. The mere fact, however, that 
certain items of the property are in the possession of 
tenants does not entitle the plaintiff to exclude such 
items from the suit. 

Rajendra Kumar Bose v. Brojendva Kumur Bose, 
77 Ind. Qas. 790; 37 O. L. J. 191; (1923) A. T. R. (C) 
501 and Pakkirikanni v. Muhammad Manjoor Sahib, 
75 Ind. Cas. 334; 46 M. 844; (1923) M. W. N. 505; 45 
M. L. J. 321; 18 L. W. 345; 33 M. L. T. 44; (1924) 
A. I. R. (M.) 124, relied on. | 

Second: appeal against the decree of the 
Court of the Subordinate Judge, Anan- 
tapur, in A. S. No. 130.of 1920, preferred 
against the decree of the Court of the Dis- 
trict Munsif, Gooty, in O. S. No. 90 of 
1918. 


. Mr. K. Kameswara Rao, for the Appel- 
lants. 
Mr. B. Somayya, for the Respondent, 


JUDGMENT.-The only point argued 
in this second appeal is that the suit is not 


maintainable as it does not. embrace all the 


properties belonging to the plaintiff and 
the defendants Nos. 1 and 2. 

The plaintiff admits in his evidence that 
there are several lands belonging to him 
and the defendants which are in the pos- 
session of tenants, that he himself had 
leased the lands before the date of suit and 
that the income from the lands was pay- 
able to himself as well as to the defend- 


.ants Nos. 1 and 2. 


The District Munsif held that the suit 
was maintainable and the Subordinate 
Judge dismissed the appeal of the defend- 
ants on the ground that the suit was 
maintainable. We are clearly of opinion 
that this is not a case in which there was 
any inconvenience or difficulty in the way 
of including the other lands belonging to 
the plaintiff and defendants among the 
properties to be divided in the suit. If 
some property belonging to the plaintiff 


' and the defendants was in the hands of a 


third party claiming adversely to them, 
and if.some property was alienated by one 
of the co-sharers and if there was some 
difficulty in including such alienee in the 
suit then it may be that the Court would not 
be inclined to hold that such properties 
should be brought into the suit. But in 


this case, no such difficulty. is alleged to 


exist. On theother hand the only allega- 
tion is that the other properties are in the 
possession of the tenants of the plaintiff. It 
was held in Rajendra Kumar Bose v, Bro- 
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jendra Kumar Bose (1) that à suit for a 
partial partition would ‘not ordinarily lie: 
In Pakkirikanni v. Muhammad Manjoor 
Sahib (2) a Bench of this Court held that in 
certain, cases partial partition may be 
` allowed but there must be circumstances 
which militate against. the division of all 
the family properties and which would be 
a sufficient reason for the Court to hold 
that the suit for partial partition should be 
allowed. n ORC 
Butin this case nosuch circumstances have 
been brought to our notice. 'There is no 
reason why the plaintiff should not have in- 
cluded all the properties belonging to:him- 

. Self and the defendants in his prayer for 
partition. ` 
In the circumstances we allow the appeal 


of the defendants but at thesame time we - 


do not think that the suit of the plaintiff 
Bhould be dismissed on this technical 
ground. Weallow him an opportunity. to 
amend his plaint within two months from. 
to-day. He will pay the costs of the defend- 
ants throughout.and the District Munsif 
will allow theamendment only after he pays 
the amount of costs to defendants Nos, 1 


and 2. If he does not amend the plaint the . 


suit will stand dismissed with costs through- 
out. .— A 
V. N. V. ieee l 
ZK, B Appeal allowed. 
eat! Ind. Cas. 790; 37 C. L. J. 191; (1993) A. 1. R, 
(2) 75 Ind. Cas. 334; 46 M. 844; (1923) M. W. N: 
505, 45 M. L. J. 321; 18 L. W. 345; 33 M. L. T. -44; 
(1924) A. I. R. (M.) 124, RES co 


* 4 , 
 . .BOMBAY HIGH COURT. | 
ORIGINAL CIVIL JURISDICTION APPEAL No. 33 
dn s i or 1919:. ^ , j 
Burr No. 418 of 1918. . 
April 8, 1920. : 
` Présent:—Sir John Heaton, KT., Acting 
_ Chief Justice, and Mr. Justice Marten. 
` JAMSHEDJI NAOROJI GAMADIA. 
|^. | VAND ANOTHER—A PPELLANTS 
- Co Versus ` E - 
SORABJI NAOROJI GAMADIA . 
. ` AND ANOTHER— RESPONDENTS, f 
"^Compromise— Consent given, under misapprehension’ 
Court, power of, to refuse to act on compromise- - 
Counsel, power of, to compromise, limits on— Originating 
Swmmons--Joinder of parties—One individual inter- 
ested in different capacities—Procedure, aie 


ilo. 7° c SAMSHEDJI NAOROJI v. SORABJI NAOROJT. 
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. Where a-deeree has once been passed and entered | 
on a compromise, a fresh action is necessary to have. 


the comproniise set aside. But before a decree is 
passed there is power in the Court to refuse to put 
its seal on what has been done under some misappre- 
hension as to the true state of affairs. 
. Where no limitation is placed on Counsel's author- 
ity, he may bind his client by. agreeing to a com- 
promise. 


ly prohibited from settling on other terms, and if 


notwithstanding that prohibition, -he does effect a . 


settlement on such other terms, that settlement does 
not bind his client. [p.507, col. 2.] 

Case-law discussed. ` 

In an Originating Summons the same individual, 
even in different capacities, cannot appear both as an 
applicant and as a respondent, nor can the same in- 
dividual appear as two persons, even on the same 
side, nor can he appear by two different sets of Coun- 
sel. [p. 505, col. 1.] ] 


interested in different capacities indicated. 


Rustomji v. Sheth Purshotamdas, 25 B- 606 at p. 
, 012; 3 Bom. L. R. 227 at p. 230,. followed. 


.Luke v. South Kensington Hotel, Company, (1879) 


: 11 Ch. D. 121: 48 L. J, Ch. 361; 40 L. T. 638; 27 'W. 


R. 514, referred to. p 
Mr. Strangman, Advocate-General, and 
Mr.:Coltman, for the Appellants. j 
- Messrs. Imverarity Desai, Taraporevala, 
Campbell, Kanga, Jinnah, Bahadurji, Mulla, 
Setalvad and Weldon, for the Respondents. 


‘JUDGMENT. 


Marten, J.—Wehave three applications l 


before us, viz., (1) an application by respond- 
ent No. 1 to approve the draft minuteg 
embodying the consent and other terms 
alleged to have been arrived at on the 


hearing of this appeal on Friday September ` 


19,1919; (2) a notice of motion by the 
second respondent dated October 7, 1919, 
asking for a declaration that the arrange- 
ment, if any, arrived at to take a consent- 
decree, is not binding on him, and that 


the hearing of the appeal be proceeded | 


with, and that if necessary he, the applicant, 


“be made a party appellant; and (3) a notice 


of motion by the appellants dated October 
9, 1919, asking that their consent may “be 


excluded from the proposed decree, and ` 


that tho said decree be not certified to be 
for the benefit of the minor respondent 
No. 10, [After stating.the facts his Lord. 
ship proceeded :—| f I : 

It is certainly curiousto find an appeal 


presented on the ground that the Trial | 


Judge has given the appellants too, much, 


viz., absolute interests, and that, he ought to. 


have given them less, viz., protected and 
determinable life-interests. But ' it .was 
stated by their Counsel that this was 


4 


[p. 506, col. 1]... 


If, however, Counsel is only empowered to 
compromise on certain terms, he is thereby implied- 


Procedure in cases where the same individual is 


H 


[85 O 1995] - 
due partly to filial piety, and partly to 


family disputes over the rights of resi- 


dence. , 

The procedure adopted in.the memo- 
randum of appeal was also curious; and 
must be mentioned having regard to what 
subsequently happened. It describes the 
appellants as two of the beneficiaries, so 
presumably the appeal was presented by 
them in their personal capacity and not as 
executors. That being so, respondent No. 2 


should have been made a respondent in 


his representative as well as in.his personal 
capacity. The course actually taken of 
joining the executors as respondents Nos. 2, 
3 and 4 and of joining respondent No 2 
over again as respondent No. 5 in hisown 
right wasin my judgment incorrect pro- 
cedure. As was said by Sir Lawrence Jen- 
kinsin Rustomji v. Seth Purshotamdas (1) : 
“This doetrine is founded on the ele- 
mentary rule of procedure, too often dis- 
regarded in this countary, that the same 
individual, even in different capacities, 
cannot. be both a plaintiff and.a defendant 
to one and the same.action. While, how- 
ever, at Common Law this rule led to the 
result we have indicated, the Courts of 
Equity surmounted this difficulty. Though 
they observed strictly the rule that a man 
cannot be both plaintiffand defendant, they 
did not allow it to stand in the way of doing 
justice between the parties; for provided 
all interested were before the Court either 
28 plaintiffs or as defendants, they adjusted 
and determined their rights. - This is aptly 
exemplified in Luke v. South Kensington 
Hotel Company (2)."  . ; ` 
So here thé same persons (viz., the appel- 
Jants) could not be both appellants and 
respondents. Nor could the same person 
_ (viz., respondent No. 2) appear as two per- 
‘sons, viz. respondents Nos. 2 and 5. Nor 
-could the same person appear by two 
different sets of Counsel, the one may be to 
argue white and the other to argue black. 
It is true that in the Trial Court the Advo-' 
cate-General, ‘according to the ‘learned 
Judge’s -notes, appeared for defendants 
Nos. 1, 2and 3 as executors and Mr. Weldon 
appeared for the samé three. defendants as 
individuals. This, however, could easily 
have been rectified by letting one of these 
defendants represent’ the executors, and 
leaving the other two defendants to argue 
8 (i878) T at ae 3 Boni. L. R. 227 at p. 230. 
7 )h. D. 121; . 

638; 27 W, R. 514, - . i N 
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for their individual rights. In that case 
the Advocate-General could have appeared 
for the former, and Mr. Weldon for the 
two latter defendants. That, I think, would 
have been the correct procedure, and I do 
not think that what actually took “place 
can be reconciled with what Sir Lawrence 
Jenkinshas said. In ordinary cases, there 
is often one independent executor, and in 
that event it is best to leave him to repre- 
sent the executors before the Court, and 
to allow the beneficiary executors to argue 
for their individual rights, unless perhaps 
there are many others in the same interest. 
The great point is to see that there is some 
one to represent all possible ‘conflicting in- 
terests. I may refer to Marcy's Forms of 
Originating Summons as illustrating what 
I mean. In Forms Nos. 9 and 21 some 
trusteés will-be found as plaintiffs and the 
others as defendants. 

: I deal with this at some length because 
Ihavé been often troubled in Bombay with 
this disregard of what Sir Lawrence Jen- 
kins calls an * elementry rule of procedure.” 
One may perhaps be permitted to express 
the hope that if, asseems likely, this case 
should reach the Privy Council, their Lord- 
ships would be pleased to lay down the 
correct practice to be followed here. 
Cox žo. * * * * 

I may now come to the applications 
themselves. The main applieation is the 
notice of motion of October 7, It is based 
on the grounds: (1) that respondent No, 2 
instructed his- Solicitors to fight the case 
out, and that he was not present in Court 
and never consented to theterms; (2) that 
Counsel for respondent No. 2 was not in- 
formed of these instructions, and gave his 
consent under the impression that the 
appellants whom he personally con$hlted 
had authority to act for the second respond- 
ent; (8) that respondent No. 8 was not 
represented by Counsel at all and never 
gave her consent ; and (4) that the interests 
of unborn issue, ifnot of the minor, were 
not adequately represented before the 
Court, and that the terms ought not to be 


‘sanctioned by the Court, . 


. Now, in considering this matter, it must 
be borne inmind that no decree has yet 
been passed and entered. We have not 
even yet approved the draft minutes of the. 
proposed decree, and, therefore, the position 
isa very different onefrom what would be 
the case if the decree had been passed and 
entered. If a decree has once been passed 


& 
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' and entered, a-fresh action is usually neces- 
sary to have the compromise set aside: see 
Ainsworth v. Wilding (3). On the- other 
hand, before that is done, there is, I think, 
powér for the Court to refuse to put its 
seal on what has been done under some 
misapprehension as to the true state of 
affairs. Iam not attempting to define the 
Court’s powers in this respect, but I. may 
refer to Holt v. Jesse (4) as an illustration 
of what a Court may do in certain cases, 
pu Vice-Chancellor Malins says (page 


- "Where there has been a misapprehen- 
sion on the part of Counsel, where the case 
has been complicated or difficult, where 
- either the materials have not been sufficient- 
ly before the Counsel, or being before him, 
he does not fully comprehend them, or 
may be excused for not having compre- 
hended them, and consent has been: given 
prejudicial to the client, I Should entirely 
agree with the observation of tlie Mastèr of 
the Rolls: ‘Ifthe Counsel says, I made a 
concession under a misappreliension,. it 
never has been, and I trust it never will be, 
the course of the Court to bind the Counsel 
tothat mistake.’ I say precisely the same 
thing in precisely the same terms, that if 
consent has been given under a misappre- 
hension; or from. a misstatement, or want of 


materials, andif all the information whith’ 


Counsel ought to have when he gives a 
consent is: not before-him, it never has been 
the rule of this Court, and I also trust it 
“never will be the rule of this Court, that the 
unfortunate client should be bound by such 
misapprehension”. E 
‘The above passages were cited with ap- 
proval by the Court of Appeal in Hickman 
v. Bewens, (5) and the principle followed (see 
pages 646 and 648). So, too, in Harvey v. 
Croydon Union Rural Sanitary Authority, 
(6) Lord Justice Cotton ‘says (page 255) : 
“Tf a consent is given through error or 
“mistake, there can be no doubt that the 
Court will allow it to be. withdrawn if the 
order has not been drawn up.” . 


Then in Neale v. Gordon Lennox (7) Lord. 


` Lindley said at page 473:— ` 
(3) (1896) 1 Ch. 673; 63 L. J. Oh. 432; 74 L. TT. 193; 
W.R. 540. "c By 
(4) (1816) 3 Ch. D. 177; 46 L. J. Ch. 254; 24 W. R. 
(5) (1895) 2 Oh. 638; 46 L. J. Ch. 785; 12 R. 602; 73. 
Le 0889) 26 Oh, D. 249; 53 L, J. Oh. 707 
6) (188 . D. 249; 53 L, J. Oh. 707; 50 L. 
TEES W. R. 380 > 


. (T) (1902) A. C. 465; 71 L. J. K. B, 939; 87 L. T, 
mu 51 W, R. 140; 66 J, P, 757. m. z 
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. "Before that order is drawn up one of the 
parties interested- discovers that-it is made 
without her consent at all, and not only 
without her consent, but in spite- of her 
express instructions. Now, I venture to say 
that if that had happened in the Chancery’. 
Division, with the: practice of which Iam , 
familiar, it would have been a matter of 
eourse for the learned Judge who made that 


‘order to stay the drawing of it up if he had 


been informed that the Court had inadvert- 
ently made the order upon the assumption 
that the parties were consenting when im 


‘fact they did not consent, “I cannot imagine 


that it would cross his mind fora moment . 
that anything ought to be done except to: 
stay the drawing up of that order." : 


_-Now;, here, speaking for myself, I was 
prepared to approve the consent terms on 


the basis that in effect it was a family ar- -` 


rangement agreed to by all-the adult 
parties, and acquiesced in by Counsel for 


the minor. But it has now turned out that 


respondents ‘Nos. 3 and 8 do not give 
their consent. Further, Mr. Coltman has 
stated in effect that he agreed to these 
terms under 'a misapprehension of fact, viz., 
that the appellants had the authority of 
respondent No. 2 to agree to the terms on 
his behalf, He says: “All I did was with the © 
express authority.of the Solicitors and of the 
two appellants, my impression being that 
the two appellants had authority of respon- 
dent No. 2 to come to any settlement they '- 
thought advisible. I expressly consulted 
appellants Nos. 1 and 2, in person.” I 
entirely accept that statement>of Counsel,. 
and I distinctly recollect that Mr. Coltman 
was particularly careful to consult his pro- 
fessional and lay clients at different stages 
of the proceedings, though of course I. 
did not know whether all the lay clients 
were then in Court. Further, the evidence" 
of respondent No. 2 and his Solicitor is that. 


.£he last instructions given were to fight the 


casé out. It may be that this is somewhat at - 
variance with the fact that no Counsel was 
originally ‘briefed for respondent No. 2 in 
his personal capacity. Counsel was: only 
briefed for him in his representative capa- 
city.’ But that may have something -tọ do 
with costs, for in the latter capacity he 
would be almost sure of his costs whereas 
if in his private capacity he supported the ` 
appellants and failed, he might be left to 
bear his own costs. DEL a 
lt was further stated or suggested that 


[851. 0, 1925] ^ ^.^ 


respondent- No. 2's Solicitors (who were also 
. the appellants’ solicitors) misunderstood the 
effect ofthe striking out of the names of 
` respondents Nos, 3, 4 and 5, and that they 
did. not appreciate that respondent No. 2 
would thenceforth appear in his representa- 
tive capacity, as well as in his personal 
‘capacity. It was accordingly suggested 
that there was no one before the Court to 
represent the executors and trustees as such, 
and that accordingly unborn issue, whose 
interests under s. 43 ofthe Specific Relief 
Act would normally be represented by.the 
trustees, were not represented before the 
Court. So, too, under the English practice 
the trustees would represent the interest of 
unborn issue in a case like the present: see 


- Inre. Whiting’s Settlement, Whiting v. De. 


Rutzen (8). As to this latter argument, the 
interests of.the unborn issue were the same 
as those of the minor respondent No. 10, 
and one would expect the argument, if any, 
to come from respondent No, 10. In an 
ordinary case it would be simple to get over 
the difficulty by certifying the decree to be 
for the benefit of unborn issue as well as 
the minors, provided we were satisfied that 
the trustees were before the Court and 
that there were independent Counsel to put 
forward the rival contentions, Similarly, 
as regards the difficulty that respondent 
No. 8 was not originally represented by 
Counsel, that of course could have been 
got over by producing a consent brief on 
her behalf. x 


But as the facts are so very different from 
what we imagined them to be at the hear- 
ing of the appeal, I feel this is à case where 
it would not be proper for us to certify the 
terms as being for the benefit of the minors 
and unborn issue. Further, as all the 
parties are.standing on their strict legal 
rights, it seems to me that the fact that 
respondent No. 8 was noi represented by 
' Counsel isa further objection. Only Coun- 
sel or the party in person had a right of 
audience-before us, and as neither.of those 
facts happened, the consent terms would 
appear to'be defective. It is true that her 
Solicitors were the same Solicitors as ap- 
peared for her husband appellant No. 2, but 


I am not satisfied that they in fact gave. 


their consent as such, nor that the Court 
could take cognizance of that consent 
: except by. the party in person or Counsel. 


(8) (1905) 1 Ch, 90; 74 L: J. Ch. 207; 91 L. T. 821; ° 


53 W. R. 293; 21 T. L, R. 83. 
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lam not prepared to accept the position 
as being that of an agreement arrived at 
out of Court, which is now being sought 
to be enforced by specific performance. 

As regards the remaining question, which 
was much argued, viz., as to. whether Mr. 
Coltman’s consent: given on behalf of his 
client respondent No.2 is binding. Iam 
disposed to think that, under all the cir- 
cumstances, ib was not binding. If he had 
realised. that the appellants had not the 
authority of their brother tocome to any 
arrangement, I do not think. he would 
have consented to the terms, nor do I 


think he would have done so if his Solicitor 


had informed him that respondent No. 2's 
instructions were to fight the case out. In 
a case of that sort, I should be sorry to 
think that & bona fide mistake of Counsel 
due in no way to any fault of his own, 
Should not be capable of rectification be- 
fore the decree is finally passed. If, for 
instance, Counsel had come immediately 
after the midday adjournment on Septem- 
ber 19, and had stated that the course he 
adopted as regards stage No.1 was made 
under a mistake of. fact, viz, as to the 
consent of all his clients, and that he 
asked leave to withdraw his consent and 
continue the appeal, I can hardly believe 
that any Court would have refused that. 
I need not refer again to what Malins, V. C., 
has said in the case above cited. 

Does it then really make any material 
difference that stages Nos. 2, 3 and 4 were 
subsequently reached? Even then the 
draft consent terms had to be brought in 
for our approval, and until that was done, I 
doubt whether it could be said that we had 
finally disposed of the appeal, 

In arriving at the above opinion, wish 


to make it quite clear that Ido not intend 
in any way to depart from the well-settled 
‘principles which governs Counsel's author- 
‘ity: to bind his client. 


Cases such as ` 
Mathews v. Munster (9) show that where no 
limitation, is imposed.on Counsel's authority, 
he may bind his client by agreeing to a 
compromise. Neale v. Gordon Lennox (7), 
on the other hand, shows that if Counsel 
is only empowered to compromise on cer- 
tain terms, he is thereby impliedly pro- 
hibited from settling on other terms, and if 
notwithstanding that prohibition, he does 
effect a settlement on such other terms, then 
that settlement does not bind his client. 


(9) (1887) 20 Q.B. D:141; 57 L. J. Q. B- 49; 57 L, 


T, 992: 36 W, R. 178; 52 J. P, 260, 
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We have sak considered - all the au~ 
thorities Which have been cited to us, and 


on the facts of this particular case, I think. 


respondent No. 2 is not bourid by what took 
placé on September 19. 

‘One .further point remains. It was 
' Strongly contended by Counsel for respond- 
ent No. 1 that although. the consent terms 
arrived at stages.Nos. 2, 3 and 4 might 
be bad, that "stage No. 1 was merely | an 
ábandoninent of the appeal pro tanto and 
not any consent terms, and that accordingly 
respondent No. 2 could only take up. the 
appeal as from the end of stage No. 1 and 
must. accept that pro tanto abandonment 
òf. the appeal. Iam, however, unable to 
accede to that argument. On the facts 
above stated I think the only proper and 
satisfactory Course is to re-hear this appeal 
de novo, and that if any liberty is neces- 
sary for Counsel for the appellants and 
respondents. Nos. 2 and 7 to withdraw any 
admission previously made, that liberty 
should be given to them. 

Z.K, : . 
Application accepted. 





MADRAS HIGH COURT. 
Srconp CIVIL APPEAL No. 1123 or 1921. 
July: 10, 1924. 

: Present :—Mr. J ustice Devadoss. : 
MUHAMMAD MATTHIAR ROWTHAN— 
: DEFENDANT No, 1-- APPELLANT “de 
versus 4 
KASA ROWTHAN AND OTHERS— 
-- -PLAINTIFF AND DEFENDANTS 
Nos. 2 To 5 ANP LEGAL REPRESENTATIVES OF 
DEFENDANT No. 41— RESPONDENTS. | 
' Limitation Act (IX of 1908), s. 10—Money entrusted 
by one brother to another in trust for former's son— 
Trust—Suit to recover money— Limitation. 
A deed executed between two Muhammadan ‘bro- 


thers recited the fact that a deceased brother of. 


. theirs had entrusted a certain sum of money to one of 
them for his son, and that the'one to whom the money 
had béen entrusted-would be responsible for its pay- 
ment. In a suit by the son of the ‘deceased brother 
. to recover the money from his uncle to whom it had 
-, been entrusted by his father: 

Held, that an express trust had been created by 
plaintiff's father in his lifetime in respect of the 
money and that the recital in the deed was merely 
evidence of such a trust having been created and 
that the defendant being an express trustee the suit 
was governed by ‘the provisions of s. 10 of the Limita- 
tion Act and no question of limitation could arise. 

" Rajammal y. Lakshmammal, 22, Ind. Cas. 936; 1 L. 
W. 577; (1914) M. W. N.606; 16 M. L. T. 199 ‘and 
Krishnan Patter v. Lakshmi, “66 Ind Cas. 85g. 45 M. 


MUHAMMAD MATTHIAR v. KASA ROWTHAN. 


415; (1922) M. W N1742 M. L. J: 119; 30 MI ` 
T. 238; (1922) A. I. R. (M.) 57; 16 L. W. 880, distin: -` 
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gvished. 


Second appeal against the decree of the . 


Court-of the Additional Subordinate Judge; 


. Madura, in Appeal Suit No. 3 of 1920 


(A. S. No. 256 of 1919, District Court 
Madura), preferred ‘against : the decree of, 
the Court of the First Additional District’ 
Munsif, Madura, in Original Suit No. 210 
of 1918. 

Mr. W. S. Subrahmanya Iyar, for the 
Appellant. 

Messrs. K. Bhashyam Iyengar; N.R. Go- 
vindachariar and P. R. Srinivasa, for 
Respondent. : 


JUDGMENT.—The uU stoned 
in this appeal is whether the claim of the 
plaintiff was barred by limitation. The 
plaintiff's case.is that his father entrusted 
a certain; amount to his paternal uncle, 
Peria Kadir Rowther, and that Peria Kadir 
Rowther was.in possession of it till his 
death and, therefore, Peria Kadir Rowther 
was a trustee on his behalf, and, being an 
express trustee he is not entitled to claim 


the benefit of the Law of Limitation. Both , 


the lower Courts have found that Peria 


Kadir. Rowther was an express trustee.. 


Mr. Subramania Iyer on behalf of the appel- 
lant urges- that Ex. A cannot create a trust | 
as the father of the plaintiff was dead at- 
the time when Ex. A was executed and 
that for the purpose of creating a trust there 
must bea transfer of the right of the owner 
to the trustee. It is quite clear from the 


recitals in Ex. A that the trust was. not > 


created by means of Ex. A but Ex. A 


: mentions that the trust had been created by 


the father of the plaintiff in his.favour and 


that Peria Kadir Rowther and his brother . 


were.trustees, The recital is: "Whereas 
even 12 years before our father's death our 
brother,.:the said- Naina Muhammad 
Rowther died entrusting to the persons 
mentioned below his earnings, 
Rs. 745-4-0, wife and his son Kasa Rowthan, 


a male child then a minor of about 2 years _ 


of.age." In the face of this language I donot 


“think. it is reasonable to contend that Ex. A 


itself creates a trust. Exhibit A is only 
evidence of the fact that a trust.had been 


created and Peria. Kadir Rowther undér- . 


“took to be responsible for the amount en- 


trusted to him and to his brother. Mr. Sub. 
ramaina Iyer wanted: to contend that 


. here there was only a mere deposit and that 


would not by itself create a trust. He relied; 


» 


3 


namely, > ` 


ARS, O. 1925). 


upon Rajammal v.. Lakshmammal (1) and, 
also upon Krishnan- Patter v. Lakshmi (2). 


But the facts in this casé are quite clear’ 
that the trust'was created by the father of , 


the plaintiff in favour. of the plaintiff 
during his life time and Ex. A is only 
evidence of the fact. In the face of these 
facts, I do not think that the contention 
that there was no trustin this case can 
prevail. -There is no other question in- 
volved.in the case. 

‘Tne second appeal fails and is dismissed 
with costs of the’ lst respondent. The 


other respondents will. béar their own 


‘costs. 
V. N. Y. 


Z. K. . _ _ Appeal dismissed. 

(1) 22 Ind. ‘Cas. 936; 1 Li W. 577; (1914) M: W. N, 
606; 16 M. L, T. 199. : 

(2) 66 Ind. Cas. 858; 45 M. 415; (1922! M. W. N. 
117; 42 M. L. J. 119;-30 M. L. T. 238; (1922) A. I. R; 
(M. 57; 16 L. W. 886. l 


OUDH JUDICIAL COMMIS- ` 
SIONER'S COURT. i 
First Civi, APPEAL No. 22 or 1923... 
f September 8, 1924. | 
Present:—Mr. Dalal, J. C., and Mr. 
. Neave, A. J. O.. . 
Syed. MOHAMMAD HASAN— 
~ , PLAINTIFF—APPELLANT ^ 
» oos ^versus ; | 
Syed ALI HYDER AND.0THERS— 

; "DEFENDANTS— RESPONDENTS. 

Oudh Estates Act (I of 1869), ss. 2, 11, 18; 19, 22 
(7), (11}—Succession -tọ estate of taluqdar—Widow, 
position of—Collateral, rights of—Succession, when 
opens—Oonstruction of .document—Taluqdari sanad— 
"Male heir, meaning of—Females, exclusion of-— 
"Will by talugdar -Formalities--Attestation—A cknow- 
ledgment of execution at time of registration, effect 
of--Succession Act (X of. 1865), s. 00— Evidence Act 
(EF of 1872), s. 115—Estoppel—Admission of validity of 
Will and title of devisee, effect .of~-Costs—Separate 
sets of defendanis—Separate sets of costs. ~ 

The xesting of a remainder which is a doctrine 
borrowed from English Law does not find a place in 
-the scheme of devolution of property settled under: 
s. 22 of the Oudh Estates Act. Under that Act where 
“a widow succeeds tó the estate of her husband, suc- 
“ cession to.the collaterals opens on the death of the 
widow just as under the ordinary Hindu Law. 
- [p. 511, cols. 1 & 2.] i 

The Oudh 


1 


Estates ‘Act applies the principles of 


Hindu Law applicable to the case of a widow to a. 


Muhammadan widow also. A Muhammadan rever- 
-sionér, therefore, does not succeed to a vested right 
- on the death of the last male-holder but has only an 

expectation and no interest. The right of the person 
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. entitled to succeed in such a case must, therefore, be 


determined st.the date of the widow's death and not 
at the date of the death of the last male-holder. 
[p 511, 00.2] - . 

Under the scheme of devolution of property laid 


down in s. 22 of the Oudh Estates Act no estate 


devolves under cl. (11) of the section until the previous 
“ elauses have exhausted themselves, i. e., till after the 


death ofthe widow. The effect of cl. (11) is simply to 
refer the parties to the law which would govern the 
descent when the special provisions of the Aot are 
exhausted. So long as the widow is alive those 
provisions would not be exhausted and, no right of 
any heir under cl. (11) would vest during the life- 
time of the widow. [p. 512, col. 2. 

A widow is not an heir under the Oudh Estates Act 
but she inherits the property. Not being an heir she 
is debarred: from transferring the property during her 
life because the provisions of s. ll of the Act will 
not apply to her, but during that term she is vested 
with the full estate. [zbid.] 

A, talugdari sanad provided that the estate shall 
descend to the “nearest male heir according to the 
rule of primogeniture": 

Held, that not only females but also the descendants 
of females were.excluded from succession to the estate 
under the sanad. [p. 513, col. 2.] 


Ordinarily in a Muhammadan family where a cus- 
tom of exclusion of succession prevails the entire 
family line is excluded and not only the female on 
account of her sex, admitting her male issue to suc- 
cesion. [p. 514, col. 2.] i 
. The Statute Law of India is based on the principles 


of: English Law, but in its application the Courts 


should follow the opinions of the Indian Courts 


| _. acquainted with Indian ways of life and thought and 
. not of English Courts which deal with people widely 


different from Indian in their social habits and in- 
p. 517, col, 2.] 

. Where a Will is acknowledged by the testator in the 
office of the Sub-Registrar in the presence of witnesses 


“and such witnesses sign the Will in the. presence of 


the testator at the same time or separately, the wit- 
nesses must be regarded as attesting witnesses within 
the meaniug of s. 50 of the Succession Aot. [ibid.] 
In the case of a Will made by a talugdar in favour 
of a person who is the next successor to the taluqdar 


.under cl. (7), of s. 22 of the Oudh Estatas Act, the 


directions contained in s. 13 of the Act need not be 


- earried out, but in virtue of the provisions of s. 19 


of the Act, which is applicable to all Wills mgde by 
a talugdar, the Will must conform to: the provisions of 
s: 50 of the Succession Act. [p. 515, cols. 1 & 2.] 


Where a devisee, under.a Will ‘transfers a portion 
of the property received under the Will in favour of 
& rival claimant to the estate on receipt of a repre- 
sentation by him that he admits the validity and 
operative nature of the Will and accepts the devisee 
as the absolute owner ,of the estate; the person making 


‘the representation cannot afterwards be allowed to 


deny the truth of his representation in a suit between 


representative of the’ devisee. 
[p. 519, col. 2.] : 


Where the interests of parties arrayed on thé same 
side are. different they are not bound to engage the 
same Pleaders and are entitled to separate sets of 
costs.. [p. 520, col. 1] 

(Case-law on all points discussed.) 


. First appeal against the decree of the 
‘Subordinate Judge,Mohanlalganj, Lucknow, 
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dated the 5th March 1923, in Original 
Suit No. 38/31 of 1921. . 

Messrs. G. N. Misra, J. N. Chak and K. 
P. Misra, for the Appellant. i 

Messrs. Abid Hasan, Shahinshah Husain, 


Mojiz Hasan, Makhan Lal, Mohammad Hafiz . 


and Zahur Ahmad, for the Respondents. . 
JUDGMENT.—The property .in suit 
is known as the Waira Qazi estate in the 
Bahraich District and has been the subject 
of litigatioù more than once before. It was 
. granted by the Government as a talugdari 
estate to Muzaffar Husain and entered in 
List No. III of s. 8 of the Oudh Estates Act, 
1869. He gifted it to his successor, his 
only son Kazim Husain, who, therefore, 
became talugdar of the estate on his father's 
death. Kazim Husain died on the 12th of 
May 1894 and his widow Musammat Taiyaba 
Begam entered into possession. He had 
left him surviving a sister JM usammat 
Ummat-us-Soghra ‘and two sons of his 
paternal uncles. Karamat Husain son of 
his eldest uncle and Musammat Unimat-us- 
Boghra are now dead. Karamat Husain 
“had left a son Shahamat Husain while 
the children of Musammat Ummat-us- 
Soghra are Mohammad Hasan the plaintiff 


and Musammat Askari Begam. Ali Haider, 


the principal defendant is the son ofa 
brother of Musammat Taiyaba Begam and 
has been put in possession by the Revenue 
Court on the death of the lady. The follow- 
ing pedigree will show at a glance the 


relationship of the various persons men-: 


tioned above :— 
. RNS HUSAIN 





| \ 
, Muzaffar Husain Ghazanfar Asghat 
Husain . Husain 
~ : | 
Karamat Husain Fida Husain. 
Shahamat Husain. 
) 
Kazim Husain, married Musammat Ummat-us- 
Taiyaba Begam=her brother= Soghra 
Shafi Haider 
Ali Haider, 
defendant. 
; Ta ) 
Mohammad Hasan, . Askari Begam. 


plaintiff. 


The plaintiffs case in the Court of Trial 
was that.on the death of.Kazim Husain the 
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estate descended to the widow for her life 
under cl. 7 of s. 22 of Act I of 1869 (Oudh 
Estates Act, 1869) and that the remainder 
vested.in him. Under the Muhammadan 
Law of the Shia denomination, to which 
the parties belong, Kazim Husain’s sister 
would have been heir but was debarred 
under the sanad, granted to Muzaffar 
Husain, which regulated the devolution of 
talugdari property. When the widow died, 
the remainder fellinto possession'and the 
plaintiff became owner. On 8th November 
1913, the widow had transferred 5 annas 6 
pies share (a little over 1/3rd of the property) 
to the plaintiff, so the present claim was 
confined to the balance of the property. 
The other defendants are the transferees 
of the widow or of the defendant Ali Haider 
and it was pleaded that the plaintiff was 
not bound by those transfers. 

The defence was that when property 
descended under s. 22 to a widow there 
was no remainder and succession opened 
out not on the death of the talugadar 
but on the death of his widow. This 
defence becomes of importance by reason of 
the amendment of the Oudh Estate Act by 
Act IIl:of 1910, which came into opera- 
tion on 21st February 1910. Under s. -22 
(10) of the’ current Act, Shahamat Husain 
the nearest male agnate of the last talugdar - 
would have precedence over the plaintiff, 
If, however, the plaintiff could prove the 
vesting of an interest in him, prior to the 
passing of the Act of 1910, the saving 
cl. (21) of the new Act would save a right 
already vested in him from lapsing. 

The next plea was that ifany vesting of 
a remainder was permitted under s. 22, the 
plaintiff would not be an heir of the last 
talugdar under cl. (11) of s. 22 as the sanad 
debarred from succession -not only his 
mother but her entire line, including the 
plaintiff, 4 : . 

Another defence was that Kazim Husain 
had made a Will in favour of his wife who, 
therefore, succeeded to the full estate and 
on her death the heirs to the estate would 
be discovered among her successors and not 
among the successors to the last talugdar. 

Arising out of this plea there were pleas 
of a bar under s. 11, C. P. C., on the ground 
that the Will had been held to be genuine 
and valid during’ previous litigations 
between the parties. : 

The plea of limitation was repelled by 
the lower Court and was not repeated by ` 
the respondents here, x. 
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Thelast plea in defence was raised on 
behalf of some of the defendants only. It 
was that there was a family settlement in 
1918, under which the plaintiff received 5 
-annas 6 pies share, after admitting the 
widow's full proprietary title to the balance 
of the property, which the plaintiff was 
estopped from claiming now. This is a 
plea by way of estoppel. | 

We shall examine the defence pleas in 
the order in which we have stated them 
above. The entire suit must fail on a deci- 
sion adverse to the plaintiff on any one of 
the pleas (other than the last) but as this 
Bench is subject to an appeal to a higher 
tribunal it would.bé advisable to record our 
-finding, on every one of the issues raised. 

We are of opinion that the vesting of a 
remainder, which.is borrowed from Eng- 
lish Law, does not find a place in the 
devolution of property settled.under s. 22 
-of Act I of 1869, As regards the succes- 
sion toa Hindu taluqdar the question has 
been set at rest by the Privy Council deci- 
sion in the Kamavar case: Harnath Kuar 
v. Indar Bahadur Singh (1). The decision 
of a Bench of this Court, which was con- 
firmed on appeal is reported as Har Nath 
- Kuar y, Indra Bahadar Singh (2). In that 
ease, on the death of a Hindu talugdar, a 
senior widow succeeded and while she held 
-the property the next- presumptive rever- 
sioner transferred his interest. “In that 
case, à Bench of this Court. decided that 


the transfer was of an expectant interest. 


and not of avested right and so void. The 
learned Judges of this Court said in the 
course of their judgment that according to 
the scheme of inheritance which is defined 
ins. 22 there is no descent of the deceased's 
estate in a case like this until the 
widow's death.- In other words, the single 


person out of those mentioned incl. (11) of’ 


8. 22 cannot be ascertained until the time of 
the widow’s death. It is true that as a 
further argument the Judges referred to 
the Hindu Law under which the reversioner 
cannot be ascertained until the time of the 
widew’s 'death.. Their Lordships of the 
Privy Couheil when confirming the deci- 
sion of this Court [Harnatih Kuar v; Indar 
Bahadur Singh (L)Jdid mot confine them- 
selves to the principles of the Hindu Law 

(1) 71 Ind. Cas. 629; 45 A. 179; (1922) A. I. R, 
(P. 6.) 403; 9 O. & A. L. 
M. L. J. 489; 37 O. L.-J..346; 27.C. W. N. 949; 50 I. 
A. 69; 18 L. W. 383; 26 O. O. 223, 33 M. L. T. 216; 
5 P.L. T. 281 2 P. L: R. 237 (P. C). A 

(2 47 Ind, Cas. 214; 5 O. L. J. 27, 


R. 270; 9 O: L. J. 652; 44. 
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. Law also. 


. capacity will, 


5i 


as the basis of their judgment. Whatthey 
said at page 183* of the report was "whatever 
view that may once have prevailed, it is 
now established that under the Oudh 
Estates Act the succession to collaterals 
opens.on the death of the widow just as 
under the ordinary Hiudu Law.” This no 
doubt is a principle of ordinary’ Hindu 
The same year on the authority 
of Harnath Kuar v. Indar Bahadur 
Singh (1), their Lordships affirmed the 
principle as applicable to Hindu Law 
that a reversioner has nôt a saleble right ' 
in his expectancy [Anand Mohan Roy v. 
Gour Mohan Mullick (3). This dictum, how- 
ever, is not sufficient, in our opinion, to 
support the appellant's contention that the 
ruling in Harnath Kuar v. Indar Bahadur 
Singh (1) . was based on the principles 
of Hindu Law and not on a construction 
cae (7) of s.220f the Oudh Estates Act, 
1869. 

Looking at the matter from another point 
of view, the Muhammadan Law of succession 
(either Sunni or Shia) does not recognise 
a life, estate, in a widow and the Act of 
1869 applies the principles of Hindu Law 
to a Muhammadan widow. Tlie same in- 
therefore, follow and a 


“Muhammadan reversioner will not succeed 


to a vested right on the death of the last 
male-holder but will only have an expecta- 
tion and no interest. Under the Shia Law 
a life estate may be created by Will or gift 
and the remainder may be devised or gifted 
to another person. In such a case the 
remainder vests immediately on the life 
estate coming into existence [Siraj Husain 
yx. Mushaf Husain (4) and Banoo Begum v. 
Mir Abed Ali (5).] The same principle will 


not be applicable "where a life estate is 
'ereated by Statute and no clear int@htion 


of the creation of a remainder over is 
disclosed by the context or other provisions 
of the Act. It was further argued on 
behalf of the appellant that there must be 
a vesting of his property on the death of a 
Muhammadan dying intestate Khadersa 
Hajee -Bappw v. Puthen Veettil Ayisso 


(3) 74 Ind. Cas. 499; 50 C. 929 at p. 934; 21 A. L. 
J. $18; 4 P. Le T. 609; (1923) A. L R. (P. 0) 189; 
(1923) M. W. N. 803, 45 M. L. J. 617; 25 Bom. L. R. 
1969; 33 M. .L. T. 365; 50 I. A. 239; 28 C. W., N. 713; 
40 GC. L. J. 10 (P. C.). 

(4) 65 Ind. Cas. 132; 9 O. L. J. 149; 24 O. C. 321; 
(1922) A: I. R. (O.) 93. 

. (5) 32 B. 172; 9 Bom. L. R. 1152. 
MÀ ay r a i Ue nete ctt 
*Page of 45 À.—LEd.] 


$i 
Ummah (6).-- "Thé “principles of Muham- 
madan Law do not apply here and ‘the pro- 
perty vests in the widow according to 


Hindu Law, which is adopted in s. 22. In . 
all the Birwa Mehnon cases, where various . 


claimants tried to oust the husband of the 
déceased life-holder Brij Raj Kuar, the 
reversion was heldtohave opened on the 
death of the life-holder [Achal Ram v. Udai- 
‘Partab Addiya Dat Singh (7), Bhai Narin- 
dar Bahadur Singh v. Achal Ram (8), Achal 


: . Ram -v. -Kazim Husain Khan and (9) and 


Debi Bakhsh Singh v.Chandrabhan Singh(10j] 
is another where the reversion was held to 
have opened on the-death of the widow. It 
is further instructive. as it refutes a -very 
. ingenious argument of the appellant's 
learned Counsel: He argued.that property 
vested in a Hindu widow under, the Oudh 
Estates Act because she combined in hber- 
. self: succession both under cl. (7) and cl: 
(11); the Birwa Mehnon and Kamayar estates 
were of List No. JI governed by the Act 
- alone and not by any sanad, Where. theré 
was no sanad, the Hindu . widow would 
succeed under the Hindu Law under el. (11) 
and besides the. estates of a widow under 
el. (7), she would have‘a life interest under 
el. (11). 


madan: widow and in her, case reversion 
will open at her 
argument is unsubstantial. In Debi Bakhsh's 
case (10), the estate was first granted under 
a sanad to Raghuraj Singh and was entered 
in List No. II] in 1869 at the passing. ofthe 
Act. The estate in dispute here is held 
under precisely the same conditions as 
the Rajpur Keotana estate. The plaint- 
iffs learned Counsel would attach no im- 
portanee to Debi Bakhsh case (10) as . both: 


parties there agreed that the’. reversion’ 


opened: on the ‘death of the widow Rani 
Baijnath Kunwar and the Court. was not 
called upon to discuss the point.. 
of the case overlooks the fact that if there 


(8) 6:Ind. Cas. 50; 34 5 Su .20 M. L. J. 288; 8 
M. L. T. 4; (1910) M. W. 

'(7):10 C. 511; 11 I. A. i 8 na. Jur. 272; 4 Sar, 
P: ©. J. 507; Rafique and Jackson's P. C. No. 17; 5 
Ind. Dec. (x. s 

(8): 20 O. 619; DL A. 77; 6 Sar. P. C. J. 310; 17 
Ind. Jur. 319; alane, & Jackson's P. C. No. 128; 10 
Ind. Dec. (X. '&.) 438 

: (9) 27 A. 271; 9;C. AN INGAT: 80. C. 155;15 M. L. 
J.197; 32 L A. 113: 8 Sar- P: O. J, 772 (P. C). 

qo 7 Ind. = 724; 1 0. 0. 316; 14 O. W.N. 
10 


L. J. 917; 32 A. 590; E TAS 168 Du 
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Naturally therefore, her case would , 
be ‘distinguishable from that of a Muham- 


death. This elaborate - 


This view | 


had been earlier vesting, 
as another basis of his claim, urging that 
the property vested in his father on the 
death of Raghuraj Singh, the Rani’s hus- 
band, that the reversion fell into possession 
on the Rani’s death and that the question 
of Debi- Bakhsh being senior- in. birth 


to him at the time of the Rani's death did | 


not arise. We must presume in favour of 


a proper prosecution of a suit and if such. 


a claim had been open to the plaintiff, he 
would have put it forward. 

Looking at the Act itself, it would seem 
that cl. (11) does nof come into operation 
until the death of the widow. Clause (7) 
makes theestate descend to the widow for 
her life, cl. (8) to an adopted son, if any, cl. 
(9) to junior widows in succession and their 
adopted sons, if any. Clause (10) comes into 


operation in default of any such widow or .. 
of any-son’adopted- by her under the condi- 


tions laid down in the previous.clauses and 
cl. (11) comes into operation in default of any 
heir under cl, (10). Clause (11) begins “‘ or 


in default of any such descendant then" to 


11). Apparently 


persons ` described-in el. 
evolution of pro- 


under the scheme of the 
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‘the plaintiff : 
Chandrabhan would haveput that forward . 


perty laid down by the Act no estate de-. 


volves undercl.(11)-until the previous clauses 
have exhausted themselves, that is, till after 
the death of: the widow. It was said by 
their Lordships in one 
Mehnon cases already referred .to- 
Narindar Bahadur- Singh’ v. 


Bhai 


Achal . 
Ram (8) that the effect of cl. (11) was 


of the ‘Birwa . 


simply to refer the parties to the law which | 


would govern the descent when the special 
provisions of the Act are exhausted. So 
long as the widow is alive those provisions 


would not be exhausted and no rightsofany , 


lifetime of the widow. The language of 
cl.(7) leads to the same conclusion. There 
is no mention of. a life-estate such as: to 
raise an inquiry as ‘to what became of the 
remainder. The Act directs that such estate 


. Shall descend to the widow, the gua : 
he > 


tion being that it shall be for her life 
is not'an heir but she does inherit the 
property (see definition of " heir": in s. 2). 


Not being an heirshe is debarred from 


.heir under cl, (11) would vest during the . 


transferring property during her life þe- ` 


cause the provisions ofs. 11 willnotapply. to 
her but during that term shei is vested with 
the full estate. | 

Though the appealmust fail < onour finding 


already. recorded we proceed to- record our - 


4 
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finding on the gther issues as-we proposed 
doing at-the outset. i 


The next question is whether the pro- 
perty would have-vested in the plaintiff if 


there were a vesting of. the remainder in 
addition to the'life-interest of ‘Taiyaba 
Begam. Admittedly the sanad will control 
the provisions of cl.(11)-as laid down by 
their- Lordships. of the Privy Council in 
Debi Bakhsh’s case (10) already referred to. 
The-question then is whether under the 
‘grant printed in Appendix D at page 556 
of Chhail Behari Lal’s taluqdari law, -a 
‘female is excluded only for herself or 


, for her entire lins. of descent. -The 
question arose in the Maniarpur case, 
Ghulam Abbas Khan v. ‘Bibi Umma- 


-tul-Fatima (11) and: two learned -Judges 
of this Court differed-in opinion. Before 
the “Privy. Council .the appeal was dis- 


'"missedon the -ground ‘that the provisions 


‘of-s.-22 did-not apply to the parties to that 


suit, so the further question -of the exclu- 
‘sion under the sanad was not. discussed 


- [Ghulam Abbas Khan v. Amatul Fatima (12) ]. 


‘The question is of considerable difficulty 


-and it- will ‘not -be possible to pronounce 


:an opinion with confidence. The words 


used are that the estate shall descend to- 


the “nearest male heir according to 
the rule of -primogeniture.” The words 


‘male heir" äre not terms of art. The. 


expression in use in 1869 in English Law 
to exclude a female line was “heir male.” 
In 1914-the House of Lords interpreted the 


- term “néatest male heir" in an appeal in 
The 


the case of Lightfoot v: Maybery- (13). 
words-were interpreted as-meaning the tes- 
tator’s-nearest male relative and notin a 


- technical sense as meaning the testator's 


heir being a male. The words will, there- 
fore, exclude. a female but not a male 
descendant of a' female. In Ghulam Abbas 
Khan -v. Ummatul Fatima (12), 
Lordships were of opinion (see page 121 
of the report) that the estate prescribed by 
the sanad was something remotely akin to 
-an estate in tail male according to the 
English Law, but the kinship was not close 
. because a power .of alienation, unknown to 
an English estatetail, unless the entail is 


un 31 Ind. Cas. 748; 180, C. 188; 2 O. L. J. 636. 


(12) 60 Ind. Cas. 937; 24 0. C. 118; 19 A. L. J. 433; mu 4 
-terpretation depended on the context of 


,, 4) (1846). 115 E. R, 1299; 9 Q. B. 328; 15 L. J. Q. 
iV. 


40 M. L. J. 577; 8 O. L. J. 295; (1921) M. W. N, 349; 

43 A. 297;:20 M. L. T. 409; 34 C. L.-J. 113; 14 L. 

W. 680; 481. A. 135 (P. O). A 5 

. (13) (1914). A. C. 782; 83 L. J, Ch. 627; 111 `L. T. 
; 68 9. J. 00. . l 
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‘destroyed, was an. essential part of the 


their ` 
‘descendant " and "issue male." 
"case quoted by him was Doe v. Angell (14), 


"has explained in: 
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document. We shall not be justified in 
presuming from those words that their 


‘Lordships decided that. the descendants 


of & female were excluded under the sanad. 
We think that the words should be inter- 
preted with reference to the circumstances 
of the year 1869 and not with reference to 


-any technical ideas and expressions used 
-in English Law. The opinion of Mr. Justice: 
: Stuart at page 223* of the report in Mana ir- 


pur.case, Ghulam Abbas v. Bibi Ummatul 
Fatima (11)-appears to be based on a sound 
principle. He said: “I am unable to see how 
the principles of English Law with regard 
to succession can afford any assistance in the 
determination of: the person who has a 
right to sueceed under the terms of the 
sanad, for, as has already -been stated, the 
estate created under the terms of the sanad 
is not an 'estate known to the law of 
England and'I can find no general princi- 
ples in the law of England which can be 
applied to an estate unknown to that Law. 
The-general principles governing succession 


“to an estate known to the lawof England 
-are based upon convention and in some 


instances upon legal fictioris peculiar to 
each .form-of estate and there is no general 
principle of succession in the English law 
which, according to my view, could have 
been in the minds of the framers of the 
sanad.” The learned Judge, however, went 
on to examine English cases for an interpre- 


“ tation of the words “nearest male heir" and 
‘it seems that those cases cannot be quoted as 


an authority after the decision of the House 
of Lords mentioned above. The’ learned 


: Counsel for defendants has quoted the 


English cases examined by the learned 
Judge, in support of his view. The expres- 
sions used in ,allthe cases were different 
from the one used in the sanad, they were 
"eldest male lineal descendant," “male 
One more 
where the words “male heir " were held to 
mean male heirs connected through males. 


"The:words were in that case interpreted 
-in their technical sense as if they were 


“heir male " and the House of Lords after 
discussing the reasoning of this judgment 
> 1914 'Appeal Cases 
[Lightfoot v. Maybery (13)] that this in- 


B. 193; 10 Jur. 705; 72 R. R. 
*Pege of 18 OQ; C, —[ Ed. 


P! 


. means of maintenanoe. 
;.out that Government did not desire military. 
« service from the grantee, which-may bea 
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The Will in that case. In the sanad the 
only other words in the context are “ accord- 
ing to the rule of primogeniture.” These“ 
“words only mean seniority of line and not 
of birth. ` They do not help to explain the 
‘words “nearest male heir.” Just as in 
Wills, the House of Lords based the inter- 
pretation on the other clauses ofa Will, 


we.are ofopinion that'in discovering the | 
. meaning of the words used in the sanad, 


we should be guided by the known inten- 
tion of the grantor, the circumstances of 


the year 1869. and Indian- conditions and. 


' habits of thought. 

The other learned Judge Mr. Justice 
Kanhaiya Lal (report page 255) was of opinion 
that the disability attached to the sex and 


the exclusion did not cover every male des- 


cended from a femaleline. The learned Judge 


. is a great authority on talugdari law, so, itis 
with great réspect, that we give our opinion - 


that the exclusion was notconfined to Sex 
butto family.' The Government which grant- 
-ed the sanad desired that family dignity 
: should be preserved, that property should 


family ahd that the other members should 
. look for support to the talugdar. "The.fami- 


ly will not be preserved ifthe talugdàri. 


estate goes to another family to which a 


"daughter is. married and a male of that ` 


` family succeeds to the taluga in preference 
"to agnates of: the talugdar." The taluqa 


. “will pass to a family other than the one. for . 
whose preservation and dignity the grant 


. was made and the members of the family of 
the original talugdar would be left without 
We may also point 


_ valid reason forthe exclusion ofa female. 
. In feet, certain estates were actually granted 
„to ladies and sanads is&ued to them. Each 
of such ladies became a fresh stock of des- 
cent, If the exclusion of a female was de- 


' sired by the grantor and not ofa line des- . 
. cended from a female, a samad would not. 


have been granted toa female. We agree 


: with another reason given by the learned 


Judge for his view that ifthe male dè- 
scendants of famale line: are excluded there 


will be a greater likélihood of escheat or ` 


. forfeiture to the grantor, that is Government, 


- which' cannot be supposed to have contem- 


, plated. such a result, when it is well-known 
, that after confiscation it chose to exercise 
grace to the fullest extent and make for- 


ka, of ‘escheat as remote as possible, | 
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cannot have 
greater force than the consideration of the 
dignity and ‘well-being of the family of 
the original talugdar. It is significant that . 
where a daughter’s son is declared to bea 
successor of the talugdar under cl. (4) of 
s. 29 the condition laid :down is that this: 
son must be one who has been treated by the - 
talugdar in all respects as his own son. 


“Where this happens the successor will be 


considered a member ‘of the family of the 
talugdar and not ofthe family of his real 
father. In some of the' correspondence 
which passed “between the Chief Commis- 
sioner of Oudh and the Governor-General . 
relating to the wording of the sanad, expres- 
sion was given to the view that the succes- 


.Sion should be confined to the nearest male” 


line.—see Oudh Papers 1865, page 97 and 
page 111 of Chhail Behari Lal’ s Book). . 
When the Act of 1869 was amended in. 
1910, el. (4) regarding the succession of a~” 
daughter' s son was omitted and the. Select | 
Committee did not approve of the sugges- 


. tion that special provision should be made for 
rémain in the possession of one man of the : 


the case of a daughter on the ground that 
ihe intention of Government at the time of 


- making the grant was to preservethe family |, 


of. the original talugdar. They observed: 


f “Apartfrom the fact that in a large number of 


families the daughter isexcluded by: custom 
it appears to the Committee that any special - 
provision. which would result in the passing . 
ofan estate into another line of succes- 
sion is undesirable as being inconsistent 
with the scheme of the Act" (See Chhail 


‘Behari Lal, page 456, bottom of the page.) . 


Ordinarily in a Muhammadan family, 
where a custom of exclusion of females pre- . 
vails, the entire female line is excluded and 
not only the female on account of her sex, 
admitting her male issue to . succession. : 

As we have already stated the matter is 
not free from doubt and no purpose will be : 
served by multiplying references to rulings 
which do not definitely decide the point. - 
On a balance of reasoning our opinion is 
that notonly a female but ber whole line : 
is excluded under the sanad. f 

Coming.to the Will its genuineness is ud. 
mitted by the appellant in this Court. The |- 
contention is that it is not valid or operative, -’ 
The Will is printed at page 44 of Part 1IL of 
the Printed Record, and the office is direct- ' 
ed to, get the registration endorsement 
printed also in case there should bean ap- 
peal from the decision of this Court. The 
TEBISSCALION endorsement on this document 
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‘is of importance and it is hoped- that in 
future the office and Counsel of parties will 
use their discretion in getting important 


registration endorsements printed, though. 


such endorsements, do not require to be 
printed. as à general rule. The Will is 
' signed by Syed Kazim Husain with his own 
hand and dated Saturday the 12th May 1877. 
After signature it was deposited with the 
Sub-Resgistrar of Lucknow. Neither the 
envelope containing the Will at the time 
of the deposit nor an entry in the particular 
official's register is on the record, so' it is 
not possible to say when the deposit was 
made. On 15th January 1887 Kazim Husain 
took the document out and presented it 
for registration in the office of the Sub- 
Registrar of Lucknow City. This fact is 
noted onthe Will and the signatures ‘of 
Kazim Husain and the Sub- Registrar are 
appended below. Below this, the Sub-Re- 
gistrar or his clerk made the following 
entry: 

“Execution and completion of this deed, 
contents whereof were read over, was ad- 
mitted by Syed Kazim Husain, occupation 
talugdari, son of Syed Muzaffar Husain 
caste Syed, resident of Waira Qazi, Pargana 
Hisampur, District Bahraich, age about 50 
years, face pitted with small-pox marks, 
stout body, tall in stature. The said Kazim 
Husain was identified by Syed Shafi Haider 
` (whose description is given) and by Chandi 
Prasad (whose description is given). The 


said witnesses are known to Dost Moham-_ 


made Khan, occupation service, son ofImam 
“Khan (and further description) ‘and the said 
Dost Mohammad Khan i is. known to me, the 
registration officer.” The date is 15th Jan- 
. vary 1887 and then follow the signatures of: 


Syed Kazim Husain. | 

Syed Shafi Haider.  . s 
Chandi Prasad. ` 
Dost Mohammad Khan Daftri. 
Bankey Lal, English Clerk^of the 
Registered Department at Lucknow. 


To come to a decision on the question of: 


the validity of the Will, we must first settle 
the requirements of a Will made by a taluq- 
dar under the Oudh Estates Act under the 
circumstances of the present case. The 
: lady wasa privileged person as the next 
successor to the taluqdar under cl. (7) of s. 22, 


so in her case the directions ofs. 13 need 


not be carried outin making a Will. Section 
19 of the Act applies to all Wills made by a 
ta lugdar so the persent Will must conform 


MOHAMMAD HASAN V. ALL HËDER. 


516 


to thé provisions of s. 50, of the Indian 
Succession Act, X of 1865. Registration 
ofthe Will was not necessary. Under s. 50 
of the Indian Succession Act every testator 
must execute his Will according to the fol- 
lowing rules:— 

(1) The testator shall sign... 

(2) The signature...shall be so placed that 
it shall appear that it was intended there- 
by to give effect to the writing as a Will. 

(3) The Will shall be attested by two or 
more witnesses each of whom must have 
seen the testator sign...or had received 
from the testator a personal acknowledgment 
of his signature... and each of the witnesses 
must sign the Will in the presence of the 
testator, but it shall notbe necessary that 
more than one witness be present at the 
same time, and no particular form of 
attestation shall be necessary. 

In the present case all these provi- 
sions appear to us to have been com- 
plied with. The testator did sign the Will 
iu 1877 whieh is' admitted. In 1887 he 
personally acknowledged his signature in 
the presence of four witnesses' who put 
down their signatures on the document. It 
is admitted by the appellant that docu- 
ment is more than 30 years old, that it was 
produced from proper custody and that all 
the witnesses are dead, so the presumption 
must be made under s, 90 of the Evidence 
‘Act that the attestation was duly made, that 
is, that the witnesses signed in the presence 
of the testator. 

The Will was held by two learned Judges 
of this Court (who arenow Justices Piggott 
and Lindsay) to have been duly executed 
and attested. One Syed Hasan sued Taiyaba 
Begam for possession on the ground 
that he was a brother of Syed Ali, an adopted 
son of the last talugdar and subsequently 
deceased. One of the defences of the 
lady was that the Will gave her an absolute 
right to the property and that evén if the 
adoption were proved, an adopted son would 
have no property left to succeed to under 
el. (5) of s. 22 of the Act of 1869. The plaint- 
iff in the present-suit was a party to that 
litigation but as he and Taiyaba Begam 
were arrayedon the same side as defend- 
ants, the decision in that suit that the Will 
was operative does not bind the plaintiff in 
this suit, 

At the same time, the opinion of two such 
eminent Judges deserves respect and should 
be followed unless we find cause to disagree 
with their reasoning. Mr.Justice Lindsay 


816 


correctly pointed out (page.677 ofthe report) 
that execution’ under s, 50 included the 
testátor's signature and the attestation by 
witnesses and:as theré was no attestation 
in 1877, the Will -was not 
. till. 1887. Mr. Justice Piggott observed 
(page 607 of the report): "On 12th May 
4871 within 3 years of his coming into pos- 
‘session of the Waira Qazi estate Mir Kazim 
Husain, being then about 45 years of age, 
executed this Will in favour of his wife 
Musammat Taiyaba, then a young woman 
of 17-and deposited it in asealed cover at 
the office of the-Sub-Registrar of Lucknow. 
"The Will as thus executed had not been 
signed by any attesting witness, More than 
9 years later the fact that an unattested 
Will thus deposited: would not satisfy the 
requirements of the law must have been 
brought to the notice of the testator, and 
_we ‘find that on thel5th January 1887, Mir 
Kazim Husain went. tothe Sub-Registrar’s 
. ‘Office at Lucknow took out the Willin ques- 
tiom from the sealed cover and formally 
- presented; it for registration...... Mir Kazim 
“Husain” presented the document to the 
' Sub-Registrar for registration" as a Will 
and .admitted its execution in the 
‘presence of 3 attesting "witnesses and 
‘these witnesses "as well -as Mir ‘Kazim 
Husain himself: proceeded to sign the doéü- 
' ment at the back in the proper places below 
the registration endorsement. . According to 


-theview repeatedly expressed by various. 
Judges of the Calcutta High Oourt......these ` 


. proceedings amounted to an attestation of 
the Willsufficient to satisfy the requirements 


of s.50-of the Indian ~Succession Act (Aot. 
X of 1865). "This view ‘seems to me both’. 


good law: and. good'sense, as.there cannot 
be.the shadow ofa doubt regarding the 
purpose 'andintention of Mir Kazim Husain 
in thus getting the Will registered. He de- 
liberately re:affirmed after an interval of 
more than 94 years his intention of making 
Musammat 'laiyaba Begam hislegatee. If 
he.did not copy out the Will on to a fresh 


piece of paper.and sign it over again in the: 


- presence of the Sub-Registrar and the identi- 
fying "witnesses, the only possible reason for 
. this:was that he did not think it necessary 
to take the trouble todo so. He undoubted- 
ly signed 4he'paper in two places on the 
back and.at the foot of the registration en- 
dorsement in the'presence of the Sub-Regis- 
-trar and of the attesting witnesses." 

'"We-chave omitted: from the -above~ quota- 
tion "thé learned Judge's reference to three 


- MOHAMMAD HASAN V. ALI HYDER. ` 


executed - 


[85 T. C. 1925] 
places where the Will has been signed in the 


“body of the document to verify thickening E: 


of letters or correction. The matter, in our 
‘opinion, is not of any importance in either 
‘ease, whether these signatures were made 
by the testator in 1877.or 1887. ‘The testa- 
'tor's signature may be taken to have -been 
appended in 1877 but the document was 
completely executed in 1887 when attesta- 
tion was obtained. 2 
` :The appellant's learned Counsel has 
‘criticized this view on the ground that the 
Will was taken out with the object of get- 
tingit registered and not with the object of 
gettingitattested. Why this should bewas 
not explained. In fact, registration was not 
necessary even if the provisions of s: 13: of 
the Oudh Estates Act applied because 


‘according to the definition of the ' word 


‘registered’ in Act I of 1869 as amended by 


“Act X.of 1885, the deposit of a Will with a ` 


‘Registrar amounted to registration. Act 
X of 1885 was made retrospective except 
with respect to certain Wills which were 
declared tobe invalid for want of registration 
‘by a judicial decision: pronounced before 


‘the passing of the Act. "This Will did not 
- come within the saving clause.’ The greater , 


probability, therefore, is that the defect, of 


"which, the talugdar ‘was appraised, was one 
- of attestation and not of registration. 


The-appellant's learned Counsel.-referred 
us to Jarman on Wills.and to an: English. 


case reported in Dunn v. Dunn (15). The | d 


ease does not agrée où facts because in the 
'English.case the Will-had already been exe-- - 
cuted, that is signed-and attested and. the. 
question was whether a:subsequent' signing 
and attesting amounted to a re-execution or 
not. In the present case we have seen that : 


: in 1877 there was no execution of the Will. 


In ihe two cases, different considerations 
will prevail It should also be noted: that. 
in the English case a decision in favour of 
re-execution would have deprived.a legatee 
of the Will of hislegacy because he happen- 
ed to bea witness to the alleged re-execution. 
The testatrix, therefore; had no intention of | 
re-executing the Will and deprive a legatee 
of his legacy, while in the present case we 
have come to thé conclusion that-the pur- ` 
pose of the, testator in taking the Will out 
of deposit and producing it publicly before 
the Sub-Registrar was to remedy the defect 
of the previous want of attestation. Reliance 


“was placed on behalf of the appellanton the 


(15) (1868) I P. & D, 277. | 
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“last para that in every case the Court must 


satisfy itself that the names were written. 


animo atestandi, Such.an intention is to be. 


concluded from the general . circumstances: - 
which vary.in every case. Indian Courts: 
have held for a long numberof years that- 


` registration proceedings like those connect- 


ed with the present Will disclose an inten-- 
tion of attestation on the part ofthe wit-- 
‘nesses who signed the registration endorse-- 


ment. 


Three cases of the Calcutta High Court 
are in point here and may be examined in 
detail: £ 
Kant Bhuttacharjee (16), Nitye Gopal Sircar 
v. Nagendra Nath Mitter Mozwmdar (17) and 
Amarendra Nath Chatterjee v. Kashi Nath 
Chatterjee (18). ` i ; ‘ 

In the case reported as Hurro Sundari 
Dabia v. Chunder Kant Bhattacharjee (16) 
the Will prior to registration was not pro- 


perly attested and the Bench. proceeded to: 


consider how far the registration proceed- 
ings would amount.to attestation. : 
. The learned Judges obsérved:— — . 
“When the. testatrix admitted before the 
Registrar her execution of the Will, she was 
identified on that occasion by one of the 
same persons who profess to have witnessed: 
her signature to the Will. Upon her admit- 
ting before the Registrar that the signature 
to the Will was hers, the Registrar signed 
his name as attesting her admission and 
apparently the other witness did the same. 
- Now, if these persons signed their names 
in the presence of the testatrix as attesting 
her own admission that she had signed the 
Will, we think.that would be sufficient, as an 
attestation, to satisfy the requirements. of 
^ the a section" .of the Indian Succession 
* Aet). : A 
Here the witness and Registrar.had not 
the.special purpose of testifying that. the 


.lady executed the Will: one signed because ' 


he identified the lady to the Sub-Registrar 
‘and the other in the discharge of his duty 
to vertify to his endorsement: At the same 
time they received from: the testatrix-a 
personal acknowledgment of her signature 
as required by cl. (8) of s. 50 and this fact 
was considered sufficient to constitute them. 
attesting witnesses.. 
`. The, Judges relied here on a ruling of 
' 1876, indicating the length of time for which 


(16) 6. C. 17; 60. L. R. 303; 3 Ind. Dec. (x. s) 12. 
(17) 11 ©. 429; 3 Ind. Dec. (N. s.) 1046: 
(18) 27 0,169; 14. Ind. Dec. (s, &) 111. 


- 
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this opinion. has- been held by the Calcutta 


In this case witnesses were alive and the 
case was remanded for evidence to prove 
that the- acknowledgment was made by ihe 
testatrix in the- presence of the Sub-Regis- 
trar and-the witness and that they signed 
in her presence: These points we shall .con- 
sider presently. 

In Nitye-Gopal Sircar v. Nagendra Nati 
Mitter Mozumdar (17) the attestation was 
defective as the witnesses had put their 
marks and not signed. The defect was held 
to-have been remedied by the registration 
endorsement. The same principle was fol- 
lowed as in Hurro Sundari Dabia v. 
Chunder Kant Bhattacharjee (16) and re- 
mand was similarly made. 

In Amarendra Nath Chatterjee v. Kashi 
Nath, Chatterjee (18) the. registration 
endorsement and signatures below it were 
accepted as attestation of the Will and no 
remand wasmade, The Judges presumed 
that. the Sub-Registrar and witnesses must 
have been present when the testator acknow- 
ledged execution and that they must have 
signed in his presence. 

In a- Bombay: case [Manickbai v. 
Hormasji Bomanji.(19)) it was considered 
sufficient compliance with the provisions of 
cl. (3) of s. 50 if. the testator made the 
witnesses understand that the paper which 


“they attested was his Will, though they did 


not-see him sign it.or see his: signature on 
the paper. , i 

In the present case the testator acknow- 
ledged in the. presence of all the persons 
who signed below the endorsement that the 
paper was his Will. The Statute Law in 
India is no doubt based on the principles 
of English Law but in.its.applieagon, we 
should follow the opinion of Indian Courts 
acquainted with Indian ways oflife and 
thought and not of English Courts, which 
deal with people widely different from 
Indians in. their social. habits and. intel- 
Jectual development. 

There can be: no doubt that according to 
Indian authority, the-witnesses in the Sub- 
.Registrar's office would’ be attesting wit- 
nesses, if acknowledgment was-made Ly the 
testator in their presence and they signed 
in the presence of the testator at the same 
We are of opinion that 
under s. 90, these presumptions: should be 
drawn. with respect to a document more 


(19) 1 B. 547; 1 Ind. Jur. 630; 1 Ind. Dec. (x. &) 
6 + 
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than 30 yéars iid. ‘In addition to this, -it 
is certain that, in any .event, the Sub- 
Registrar Mr. Lincoln -and the witness 
Shafi: Haider satisfied both these require- 
. ments. By presenting the. document the 
testator acknowledged the Will to be Bis 
own and Mr.. Lincoln Signed this endorse- 
mentof presentation. A lot more had to 
be done and the testator could not have 
. disappeared from the office when. Mr. 
Lincoln signed. Shafi Haider isa brother 
of Taiyaba Begam, so he must have. ac- 
companied the testator to the office and 
arrived and left with him. It may be taken 
as certain that he heard the admission of 
the -testator and signed in his’ presence. 
Plaintiff sued Taiyaba Begam when the 


witnesses of the office of the Sub-Registrar’ 


were alive and the question of attestation 
of the Will was brought into issue there. 

‘As the Will was accepted by this Court as 
- duly executed in another case, the plaintiff 
absented himself and let his suit go against 
him in default, knowing the: hopelessness 
of his contention. Though the Subordinate 
Judge in that suit purported to act under 
O. XVII, r. 3 and to decide on the merits, 
we are of opinion that the provisions of 
r. 2 applied and the dismissal was -one 
under O. IX, r.3. The decision is, there- 
| fore, not a barsunder s. 11, C. P.C. At the 


' same time, the plaintiffs conduct at the 


.time entitles the defence to indulgence 
here when we consider the question of 
attestation. 

Wedonotthink that theOudh Gase ERA Ud 


Tribhuwan Dat Ram v. Bhaiya Shambhu - 


"Dat Ram (20)]- quoted on behalf of the 
- plaintiff appellant, is applicable. In that 
càse the Will was completely executed before 
it was ataken to the office of the Sub- 
Registrar and the contention was that there 


.. was a re-execution at the time of registra-. 


. tion so as to' satisfy the requirements of 
8, 13 ofthe Act of 1869 that the Will must 
be registered within one month of its 


execution. . This contention was repelled’ 


by a ‘Bench of this Court only so far that 
such a re-execution, if any, was not the 
execution intended by 8. 18 because to hold 
`. otherwise would be to render the pro- 
> visions of that section, requiring registra- 
tion to take place within one month, 
. entirely nugatory since, 
testator might choose to register or deposit 
; his Will, he could always bring pk. 
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‘within time: (page 25 of the report). In the “+ 


‘Will before us there was ho execution prior 
to registration and the only execution of the 


“Will took place-on 15th January 1887, when 


the Will was registered. : 
` This ease was specially relied on, in case 
registration of Kazim Husain's Will be con- 
sidered necessary - under s. 13. It was 
argued that according to this ruling there 


- was no registration within one month. We 


‘do not agree. The Will was executed on: 
15th January 1887 and registered on the 
same date so it was properly registered 
under s. 13 if the provisions of that section 
applied. We hold that the Will is valid and 
operative. . 


We have already indicated our opinion aa 


that the decisions in the previous suits 


: brought by Syed’ Hasan and by the plaint- 


iff do not operate as res judicata: We are 
‘in disagreement with the opinion of the 


learned Judge of the lower Court where he . ; 


‘held that dismissal of the plaintiff's pre- . 
vious suit was a bar to the present suit. We 
may add here one more reason why the dis- 
missal of the plaintiff's previous suit is not a 
bar. to the present suit. 
to a non-taluqdari property and the pro-. 
visions of s, 19 of the Oudh Estates Act 
would not apply to a bequest by a talugdar . 
ofnon-talugdari property. The forniality 
of attestation was not necessary for a Will 
to be valid in the previous suit. 

- Estoppel is urged by some of the defend- .. 
ants, who are designated by the numbers : 
given to them in the plaint in Issus No. 20 
of the lower Court; Ali Haider himself 


has not raised such a pleain the hope, pos-.-. 
' sibly, of suing for the recovery of the pro- 


perty transferred: by.the lady to the-plaintift 
in 1913. 
transfer was obtained by the plaintiff by 
fraud. Such an attitude of his, however, : 
does-not close this delenoé to the tr ansferees 
of the lady. ; 
' This part of the case was argued with 
Skill before us on behalfof the respond- 
ents concerned. It was -cunceded. by the 
appellant that an estoppel available to the 


-lady will be available to-her transferees 


[Rajkumar J agan nath Pr ashad Penge v. Syed 
Abdullah (21).] ; 
We must, therefore, consider Whether the 


plaintiff is estopped . from: “denying the ' E 


(21) 45 In. Cas. 710; 45 I. A. 97; 16 A. L J. 576; 
5 P. L. W. 83; (1918) M. W. N. 406; 22 C. W. N. 891; 
S-L. W. 163; 24 M. L. T. 62; 98 C. L. J., 
Bom. L. R. 651; 35 M, L.-J. 46; 45. C. 909. (P. 0). 


That suitrelated ' 


He alleged that the deed ‘of ~: 


192; 20 . 
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lady's ‘full ownership 


suit. 
On the death of Kazim Husain, there 


of the property in 


ys c 
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were five Glaimants to his property, the ` 


widow under his Will, the plaintiff, two 
cousins Karamat Husain and Fida Husain 


and Syed Ali on the basis of adoption. - 


There was contest between all of them in 


thé Revenue Court as is apparent from copies ` 


of various papers on the record (Exs. D-4,37, 
D-2 and D-3 pages112,125, 108 and 110 of the 
printed record), . Mutation was ordered in 
favour of the lady. on 2nd November 1894 
(page 131). Syed Ali died after this. His 
brother Syed Hasan and the plaintiff took 
proeeedings in the Civil Court by separate 
suits, Wehavealready seen how both these 


suits were dismissed in 1913. Later in the- 


same year, on 8th November 1913, the lady 
transferred 5 annas 6 pies share to the 


‘plaintiff by a deed (page 77). It mentions at 
-the commencement how Syed Hasan's suit 


was dismissed up to the Court of the 
Judicial Commissioner. The transferor 
asserts that she was owner and in full pos- 


.Session of the taluga and was making the 


- of this burden: 
‘the obligee, his heirs and successors have 


transfer. after mutual ‘consent and settle- 
ment, An encumbrance of over Rs, 21,000 
on the estate is recited and the obligee is 
made liable to pay a little over Rs. 7,000 
Finally, it is stated ‘that 


got no claim against the transferor, her 


heris and successors. : 


'The plaintiffs plea was that he had noth- 
ing to do with the transfer and was not 
bound by a unilateral contract; This is 
not correct. When the plaintiff's sister 
Musammat Askari Begam executed a deed 
of relinquishment in favour of Taiyaba 
Begam (page 81), the plaintiff was fully 


: identified with that transaction. This deed 


was executed 19 days. later, on 27th No- 
vember, but both were registered the same 


day and at the same place, the house of © 


Taiyaba Begam, The deed is signed by the 
plaintiffon behalf of his sister. The re- 
gistration endorsement on this deed shows 
that the deed was read’ over by the Sub- 


Registrar to Musammat Askari Begam in. 


the presence of the plaintiff, who signed 
beiow the registration endorsement on be- 
half of his sister. .In this deed is recited 
the fact of the transfer in favour of the 
plaintiff and of Musammat Taiyaba Begam 
being owner.and in possession of the taluqa. 
Another recital is "The said aunt is welcome 


_to enjoy proprietary rights of every sort in 


` deceased." 


‘deed of transfer,” 
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the property left by Mir Kazim Husain 
After this, there cannot be a 
shadow of a doubt that the recitals in the 
deed of transfer were made with the know- 
ledge and consent of the plaintiff and that 
in lieu of immediate possession of 5 annas 
6 pies share he acknowledged the lady to 
be full proprietor of the rest of the estate 
When the lady applied for mutation in 
favour of the plaintiff, he made a statement 
in ‘the Revenue Court on llth May 1914 
(page 180) to the following effect: "It is, 
therefore, prayed that mutation of names be 
effected in favour of the deponent according 
to the application of' Musammat Taiyaba 
Begam and on the basis of the registered 
The plaintiff, therefore, 
in explicit words admitted the binding 
character of the ‘terms of the transfer as 
stated by the lady in the deed and his 
ownership and possession on those terms. 
After the lady’s death, the plaintiff did 
not claim a falling in of a vested remainder. 
When Ali Haider applied for mutation of 
names with respect to the entire taluqa, 
the plaintiff objected with respect to 

annas 6 pies‘ share only and based his title 


.on the lady's title and deed of transfer in 


his favour and not-on any claim of a re- 
versioner (page 202). 

The lady received the plaintiffs repre- 
sentation that he admitted the validity and 
operative nature of the Will in her favour 
and her to be full owner of the Waira 
Qazi estate. Upon such representation she 
was induced to change her position and 
part with 1/3rd of the property during her 
lifetime: . The plaintiff cannot now 
be allowed-to deny the truth of that re- 


presentation in a suit between himself and 


the representatives of the lady. This is 


‘exactly the kind of estoppel defined in 


s. 115, Evidence Act. 

It was argued on behalf of the plaintiff 
that the transfer was only an acceleration 
of a' portion of the plaintiff's vested interest. 
He, however, did not make any such state- 


ment on oath in the present suit nor are 


there any papers on the record to induce 
the Court to hold that such were the terms 


'ofthe agreement between him and the lady, 


which resulted in the transfer. 

The suit must in any case fail against 
these particular defendants Nos. 12 to 17 and 
19 to 23. i 

The ease.of defendants Nos. 3 and 9, 
who raised a similar plea is different. They 
are transferees ofthe defendant No. 1 Ali 


` 


of:the- transfer in. favour. of the plaintiff. 
The- plea is, therefore, not open to them 
and” is disallowed so far as -they.are con- 
cerned. f . 
The appeal must fail and is dismissed 
with costs. Eight Pleaders have been allowed 
fees in the.'Trial Court, "Thisis not excess- 
ive whén the number of defendants was 26. 
When: parties -are different they: are not 
bound -to engage the ‘same Pleaders. The 
legal fee for one Pleader according to the 
valuation of the suit would be Rs: 1,600. 
-The total amount of fees allowed to differ- 
ent Pleaders by the Trial Court comes to 
only-Rs. 2,327, whichis less than the fee due 
to two defendants, defending a suit sepa- 
rately. We, therefore, maintain the lower 
Court’s decree as.to costs. 
: In this- Court Pleader's fee shall be 
allowed’ to the: clients of. Mr, Shahinshah 
Husain, Mr. Zahur Ahmad, and Mr. Mojiz 


Husain according to certificates filed by: 


these Pleaders. 
shall be allowed, 


Z. K. 


No other Pleaders’. fées 


Appeal dismissed. 


— 


CALCUTTA-HIGH. COURT. 
© Crvin RuLE "No. 478 or:1924; 
: August 28, 1994. 
Present:—Ms. Justice Suhrawardy 
and Mr. Justice Chakravarti: 
NIRMAL KUMAR SINGH NOWLAKSHA 
: . — PETITIONER. 
i , versus . 
Tag COMMISSIONER or INCOME- 
TAX, BENGAL-——Orrosrrz. PARTY. 

Income Tax. Act (XI of. 1929); ss. 23 -(2), 66 (2), (8) 
- -keturn, -doubt as to correctness’ of—Farlure to give 
assessee notice— Reference to High. Court. 

An Income Tax Officer not being satisfied as to the 
correctness of the return submitted by the assessee, 
assessed the tax payable without serving ‘upon him a 
notice under s. 23 (2) of the Income Tax Act and with- 
out giving him an opportunity to produce evidence in 
support of the return. The assessee's appeal ‘to the 
Assistant Commissioner having been rejected, he 
applied to the Commissioner, praying that -the ques- 
tion be referred to the High Court. The Commis- 
sioner refused to” do so and the petitioner obtained 
a Rule: 3 
7 4leld, that the question challenged the very founda- 
tion of the -assessment-and "arose.upon the proceedings 
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Haidet,. who. denied the effective nature- 


adopted in the case and should, therefore, have beex- 


referred to the High Court. [p. 521, col. 1.] 


` Rule against an.order of the Commissioner ~, 


Income Tax, Bengal, 


Babu Tarak Chandra Chakravarti and 


Profulla Chandra, Chakravarti, for the Peti- 
tioner. 

Babus Surendra Nath Guha, Senior Go- 
vernment Pleader, for the Opposite Party. 


' ^ JUDGMENT. 


Chakravarti, J.— This Rule arises out - 


of an application under s. 66; cl. (3) of the 
Indian Income Tax Act, XI of 1922, by. an 
assessee under that Act. 


The assessee was assessed -by the Income. 


Tax Officer on the 13th October 1923. 


There was an appeal by. him to the 


Assistant Commissioner of the Range Burd- 
wan and this appeal was dismissed on the’ 
31st January 1924. f . 

‘The assessee then made an application, 
after the required deposit, to the Commis- 
sioner under cl. (3) of s. 660f the Act pray- 
ing. that he might refer to the High Court 
a question of law which he submitted arose 
out of the proceedings but the Commis- 
sioner refused the application on the 14th 


. March 1924. 


The petitioner then moved this Court. 
under cl. (3) of s. 66 ofthe Act praying. that- 


this Court might require the Commissioner. ` 


to'state the case and refer it. to. the High 
Court and this Court issued the Rule which 
has now come up for decision before us; 
The Government have.appeared. through 
the Senior Government Pleader to show 
cause against-this Rule. - ; 

The question of law. which, the petitioner 
urges, arose in the case was that after.the 
return’ required under s. 22 of the Act was 
filed by the Assessee, the Income Tax 


Officer. might either. accept the. return and . 


assess him accordingly. or if he had reason 
to believe that: the return made under s, 22 
was incorrect he was bound to serye upon 
the person who made the return a notice 
under cl. (2) ofs. 23 requiring him, on a 
date specified, to produce any evidence on 


-which such person may rely in support- of 


the return. In the present’ case, although 
the - Income Tax Officer. refused.to accept 
the return filed on the 11th October 1993 
as correct, he assessed the tax.without serv- 
ing any notice as provided for by s. . 28, 
cl. (2) and.gave no. opportunity, to the 
petitioner to. produce evidence in support 
of his case, The procedure followed. by. 
the Income Tax Officer was: contrary. to 
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law -and that the. assessment. made’ was.. 
illegali The: facts. 
these:— 

That the petitioner, à resident of. Àzim- 
ganj“ in. the District of Murshidabad, 


carries on. -business i in jute and other. com--. 


modities i in various districts and. also in 
. Calcutta. 


That the petitioner. was served with a: 


notice.under s. 22 of the Act. to file. a 


return which he eventually. filed .on .the. 


llth. October. 1923. together with his. àc- 
counts. l 


That. the Income Tax Officer was not. 


satisfied.with the. correctness. of the.return 
but assessed Rs. 12,919-1-1 as the tax pay- 
able by him on the 15th October but it ap- 
pears no notice under s. 23, cl. (2) was serv- 
ed nor any formal evidence. -was. called for 
or taken. 


Then the various proceedings to which - 
I have referred took: place and eventually: 
this petition-under s. 66, cl. (3) of the Act. 


was filed. before this Court. 
It 1s quite clear from the record.and in- 
deed it is also frankly admitted by. the 
‘Senior Government Pleader that no notice 


as contemplated by s. 23, cl. (2), was:served: 


before the, assessment was made on the 
15th October 1923. It was submitted by 
the learned "Vakilthat this point was not 
taken in the Courts below and that the 
ques'ion now raised was not “a question 
of law arising out of such orders” as. con-. 


templated by s.. 66, cl. (2), inasmuch’ as. 


this question is not found referred to, in 
the judgment of the Assistant Commis- 
sioner. i 

We think rthis: would be too narrow a 
view to take of the provision of that- "Beo- 
tion. 

The question: raised is a question which 
challenges the very foundation of the as- 
sessment and we think,-it arises upon the 
proceedings adopted in the case. 

We. are.of.opinion, therefore, that “we are 
not satisfied of the correctness-of the Com- 
missioner’s décision . refusing to refer the 
case under cl. (2) of s. 66 of the Act and, 
therefore, we direct that the Commissioner 
do state the case as prayed for and refer it 
to this Court.” 

At this stage of the proceedings we do 
not wish to say, more than ‘is absolutely 


necessary to state for the matters now be- 


‘fore us: All that we intend to say is that 
the decision of ` the Commissioner ‘dated the 
19th. March, 1924 is not correct in thatzhe 


r 


SURYANARAYANAMURTHI /U.-SATYANARAYANAMURTHI. 


shortly- stated are. 


:239; 19 M. L. 
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refused: to refer the case- to this Court under 
s. 66, cl. (2) of the Act. 

The cost8 of this Rule will abide the 
result. and we assess them at five gold 
mohurs. 

Suhrawardy, J.—1 agree. 

K. S, D. . Rule confirmed, 


^ - 


MADRAS HIGH- COURT. 
SECOND. CIVIL APPEAL No. 593 or 1922 
September 12, 1924. ` 
. Present. :—Mr. J. ustice Devadoss. 
KANCHINADHAM SURYANARAYANA- 
MURTHI—PLAINTIFF—APPELLANT 
versus 
BANDE SATYANARAYANAMURTHI 
AND.ANOTHER—DEFENDANTS Nos, L AND 2 


— RESPONDENTS, 

Specific performance—Contract for sale of land— 
Time, whether-of essence of contract—Condition, im- 
possible, put forward by plaintiff, effect of. 

In cases -of contracts for the sale of land, time as a 
rule:is not of the essence of the contract, but it is 
open to the parties to make time of the essence of 
the contract. To have this effect, however, the 
language of the stipulation must ‘show that the 
intention was to make the rights of the parties 
depend on the observance of the time limit pre- 
scribed in a fashion which is unmistakeable. [p. 522, 


Jamshed Khodaram Irani v. Burj jorji Dhunjibhai, 
32 Ind .Cas. 246; 40 B. 289; E M. L, J. 186; 3 L. W. 
T. 184; 14.4. L. J. 225; (1916) 1M. 
W.'N.229; 18 Bom. D. 163; 23 C. L. J. 358; 20 C. W. 
N. 744; 43.1. A. 26. (P. O.), referred to. 

In à contract for the'sale of land a certain period 
was fixed for completion of the contract and a penalty 
was provided for non-performance. A day before the 
expiry of the period the purchaser, without tender- 
ing.the purchase-money, put forward a demand which 
was not contained’ in the contract and which was 
impossible of fulfilment within the period erescrib- 
ed. Afurtheropportunity given by the vendor tothe 
purchaser to complete the sale was not availed of by the 
latter. In. a suit by the purchaser for specific per- 
formance of the contract : 

Held, that the parties had attached importance to 
the completion of the contract within the period pre- 

^ribed and that such completion having, been made 

impossible by the plaintiff and that he having failed 
bo complete the contract within the further opportun- 
ity allowed by the defendant, he was responsible for 
the default and ivas not entitled to any remedy. 
[p. 522, col. 2]. 

Second appeal against a decree of the 
Court of the Subordinate J udge, Rajahmun- 
dry, in A. 8. No. 52 of 1921 (A. S. No. 24 of 
1921, ‘District Court Godavari), preferred 
against that of the Court of the Dis- 


trict Munsif, Amalapuram, in O. 8. No. 909 


cof 1919, 


` 1919 and it was not humanly possible to: 


522 ' 


Mr. K. Ramamurthi, for the Appellant. |. 

Messrs. P. Somasundaram and Satyanara- 
yana, for the Respondents. 

JUDGMENT.—This second appeal ar- 
ises out of a suit for specific performance by 


“the plaintiff. The first point urged in this 


second appealis that the lower Court was 
wrong in finding that there was default on 
the part of the plaintiff. The appellant's con- 
tention is that he was ready and willing to 
perform his part of the contract and that the 
default wason the part of the first defendant. 
The contract was entered into, on the 20th 
August:1919, and an advance of Rs. 100 
was paid on that day, the contract was that 
the balance was to be paid by 3lst August 
1919. On the 30th August 1919, : plaintiff 
sent a registered notice through his Vakil 
to the defendant imposing certain condi- 
tions, which were not in the contract of 
sale, Ex, A. In that, he said thatthe property 


- ‘should be divided by metes and bounds be- 


fore the expiry of 24 hours from that date. 
The notice was sent on the 30th August 


havethe property divided by metes and 
bounds, within 24 hours from the receipt of 
the notice and that before the end of 
August 1919. The object of the plaintiff 
was evidently to get out of the contract 
by imposing condition not possible to com- 
ply with, and that was why he insisted upon 
the first defendant doing something, which 


he was.not only not bound to do but which. 


was not possible to do within the time al- 


- lotted to him. Plaintiff knew at the'time he 


LI 


enteredinto the agreement for sale that the 
first defendant agreed to sell only his share 
of the property and that he and the second 


defendant were jointly interested in the 


property and that the property agreed to 
besold was in possession of a tenant. That 


KIRAN CHANDRA. DUTT & Co. 
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ed to succeed in this action. No doubt in 
cases of contracts of sale of land, time as 
a rule is"not of the essence of the contract ; 
but it is open to the parties to make time of 
the essence of the contract. As observed by 
Lord Haldane in delivering the judgment of 
their Lordships of the Privy Council: - 
“But to have this effect, the language of 
the stipulation must show that the inten- 
tion was to.make the rights of the parties 
depend on the observance of the time limits 
DI ribêd ina fashion which is unmistake- 
able." es ers 
Here, as found by the learned Subordinate 
Judge, the parties did attach importance. to 
the completion ofthe contract on the 31st 
August 1919, and that is the reason why a ` 
penalty of Rs. 100 was fixed for non-perform- 
ance. Granting for arguments’ sake that 
the first defendant was not entitled to consi- 


_der the contract as broken, on account of. 


the plairitiff's failure to tender the amount of 
Rs. 500, on or before the 3lst, Ex. © clear- 
ly shows that-the first defendant was willing 
to perform his part of the contract ... pro- 
vided the plaintiff was willing to perform 
his part. He gave him reasonable time, as 
is seen from Ex. OC, aregistered letter, dated: 
lst' September 1919, and the plaintiff did 
not choose to avail himself of that oppor- 
tunity. .In these circumstances, I think 
thelearned Judge was perféctly right in 
holding that the.default lay on, the part 
of the plaintiff and, therefore, he is not en- 
titled to any remedy. Lom 

The second appeal fails and is dismissed 
with costs. 


V. N. V. 


l Appeal dismissed. 
Z.K. ' us 4 


— ae 


being so, itis quite clear that -the object of .' 


the plaintiff in imposing an impossible con- 
dition was to back out of the contract. The 
Subordinate Judge has'given reasons for 
coming to that conclusion and I do not think 
that he has arrived aba wrong conelusion 
on that point. 

- Itisnow urged on the authority of the 


decision of the Privy Council in Jamshed- 


. Khodaram Irani v. Burjorji Dhunjibhaà (1) 


"that time was not of the essence of the con- 


tract and the plaintiff was, therefore, entitl- 


(1) 32 Ind. Gas. 246; 40 B. 289; 30 M. L. J. 186; 3 
L. W. 239; 19 M. L. T. 184; 14 A. L. J. 225; (1916) 
1M. W. N. 229.18 Bom. L. R. 163; 23 C. L. J. 358; 
300. W. N. 74443 I A. 26 (P.C). 0 ] 


CALCUTTA HIGH COURT. 
Civin Soir No. 3106 or 1923. 
7 August 25, 1924. 
Present:—Mr. Justice C. C.-Ghose. 
KIRAN CHANDRA BOSE—PLarntirr 
> 3 vérsus 2 
DUTT & Co.—DEFENDANT. 
Mortgage—Mortgagor, power of, to grant lease—Suit 


` on mortgage— Payment of rent, when valid —Mortgagee, 


whether bound. 


The powers of a mortgagor to grant leases after the | ` 


execution of a mortgage are very limited. Hé may no 
doubt make a lease conformable to usage in the 
ordinary course of management, for instance, he may 


(85 I. C. 1925] 


create n tenancy from year to year in the casé of 
agricultural lands or from month to month in the case 


_of houses; but itis well-settled that a mortgagor can- ` 


_not after the date of the mortgage, and in'the absence 
of an express power in that behalf, or the concurrence 


of the mortgagee, create except as stated above a lease: 


or tenancy which will bind the mortgagee, and if he 
purports to create such a lease or tenancy, the mort- 
gagee or his transferee may proceed to eject the lessee 
- or tenant. [p. 524, col. 1.] M . 

Doe d. Robey v. Maisey, (1828) 8 B. & C. 767; 3 M. 
& Ry. 107; 7 L. J. (o. 8.) K. B. 85; 32 R. R. 548; 108 
E. R. 1228 and Gibbs v. Cruikshank, (1873) 8 C. P. 454; 
42 L, J-C. P. 273; 28 L. T. 735; 21 W. R. 734, refer- 
red to. : è 

“A payment of rent in advance after the institution 
of a suit on à mortgage and indeed by virtue of a 
lease granted by the mortgagor after the execution of 
Hia] eae isnot binding upon the mortgagee. 

ibid. i 

De Nicols v. Saunders, (1870) 5 0. P. 589;-39 L. J. 
O. P. 297; 22 L. T. 661; 18 W. R. 1106, relied on. 

Payments made by tenants toa mortgagor after a 
mortgage, but before notice of it, must in order to be 
valid against the mortgagee, have been made in res- 
peet of rent which was due at the time of payment or 
became due before notice of the mortgage. [ibid.] 

Cook v. Guerra, (1872) 7 C. P. 132; 41 L. J. C. P. 
89; 26 L, T. 97; 20 W.R. 367, referred to. 

Where a lessee has prepaid to his lessor all the 
rent to become due under the lease and the lessor then 
mortgages the premises to a mortgagee who neglects 
to make proper enquiry of the lessee, who is in 


possession, the mortgagee cannot recover any part of . 


the rent reserved by the lease. [ibid.] 

Green v, Rheinberg, (1911) 104 L. T. 149, referred to. 
. Messrs. S.-N. Banerjea and H. C. 
Mozumdar, for the Plaintiff. 

Messrs. S. C. Bose and J.C. Hazra, for 
the Defendant. 


JUDGMENT.—Theplaintiff, who isthe 
Receiver appointed in Suit No: 1199 of 1921, 
is in possession of premises No. 3, Schalch 
Street in the town of Calcutta, whereof 
the defendant firm are the tenants occupy- 
ing a portion at a monthly rent of Rs. 175: 
. The present suit is one for arrears of rent 
from the month of Jaistha 1329 B: S. up to 
. the end of Kartik 1330 B. S., both inclusive, 

. amounting to Rs. 3,150. 

In their written statement the defendant 
firm state that the demised portion of the 
said premises is held by them under a 
registered lease, dated the 7th December 
1921, granted by one Nalin Chandra Shaw, 


who is the mortgagor, of whose properties, 


the plaintiff is the Receiver, for a period 
of five years, commencing from the 17th 
November 1921, with a further option of 
two years, ata monthly rental of Rs. 175, 
and that asa condition precedent for the 
execution of the said lease, the said 
' mortgagor took an advance of 17 months’ 
rent, vig. Rs, 2,975. The defendant firm 


g 
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. mortgaged properties. 
“not to take possession till the end of 


if 
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further ståte that under the said lease the 
landlord was to pay all Municipal taxes 
but that there having been failure to pay 
the same they had been obliged to paya 
sum of Rs. 816-14-0 on account of Municipal 
taxes, for which they are entitled to get 
credit. They state further that they are 
willing to pay whatever may be due and 
owing to the plaintiff after deducting from 
his calim the said two sums and a further 
sum of Rs. 198 referred to in para. 3 of 
the written statement, 

It appears from the evidence adduced in 
this case that, on the 25th August 1919, one 
Nalin Ohandra Shaw executed a mortgage 
of certain properties, including premises 
No. 3, Schalch Street, in favour of one 


‘ Gopiram Bhotica for Rs. 2,000000. The 


mortgagee instituted a suit, being Suit No. 
1109 of 192i, to enforce his mortgage. In 
that suit the plaintiff was appointed on 
the 21st September 1921 Receiver of the 
The Receiver was 


November 1921. On the 7th December 
1921, there was the registered lease granted 
by Nalin Chandra Shaw, which has been 
referred to above, and also as indicated 
above there was an alleged payment of 17 
months’ advance rent from Aghrayan 1398 
to Chaitra 1329 B S. On the 16th May 
1922 the Receiver served a notice upon the 
defendant firm. asking them to pay the 
arrears of rent. This demand was followed 
by a further demand on the 14th Septeni- 
ber 1923. On the 10th October 1923, the 
defendant firm wrote aletterto the plaint- 
alleging the payment of the said 
advance rent. On the llth October 1923, 
the plaintiff's Solicitor wrote tothe defen- 
dant firm claiming payment of the awears 
of rent and denying the right of Nalin 
Chandra Shaw-to receive the said advance 
rent or any portion of the same. 

Although oral evidence was taken in 
this case, the matter has been argued 
before me by the plaintiff's: Counsel on the 
footing that it may be‘taken as admitted 
that on the 7th December 1921, the defend- 
dant firm had paid’ to the mortgagor, 
Nalin Chandra Shaw, 17 months’ rent in ad- 
vance and that it was not till the 17th May 
1922, that notice of the appointment of the 
plaintiff as Receiver of' the mortgaged 
properties was served on the defendant 
firm. Now the léase in the present case 
relied upon by the defendant firm is 
affected by the doctrine of lis pendens 


+ 


E 


embodied:i ins. 52 of ihe. Transfer of Pro- 

perty. Act., In. the second place the powers 
of à mortgagor to grant leases after the 
execution ofa mortgage are very limited. 

He. may no doubt. make a lease conform- 
ablé tó usage in the. ordinary course of 
management, for instance, he may. create a. 
tenancy. from year to yearin the case of 
agriculfural lands or from month to month 
in the case.of houses ; but'itis well-settled 
that a.mortgagor cannot after the. date 
of the mortgage, and in. the absence of an 
express power in’. that: behalf, ` or.the-con- 
currence-of the mortgagee, create except 
as stated. above a: lease or tenancy which 
will bind the mortgagee, and.if he purports 
to create such. a lease or: tenancy, the 
mortgagee or his -transferee may proceed to 


eject. the lessee or tenant [see in this çon, ` 


nection Doed Robey v. Maisey (1) and Gibbs v. 
` Cruikshank (2)]. 
`of rent in advance after the ‘institution. of. 
the suit on the mortgage and indeed by: 
virtue, of.a lease granted by the mortgagor 
after the. execution of the mortgage is-not 
"binding upon the. mortgagee or on.the 
plaintiff as. Receiver of the mortgaged’ 
properties. The matter is concluded by- 

authority [see in this connection, De Nicols, 
v, Saunders (3)]. Payments made by tenants: 
to & mortgagor after a mortgage,. but 
before notice of it,. must, in order to be. 


valid; against the mortgagee, have been ` 


| VENKATAOHARIYULU v. RAMAN IACHARYULY. 


It that.is-so, the payment - 


[85 I; C. 1925]: 
connection Ashburton . v. Nocton.(7)].. In 
view. of these principles, I must come to 


the conclusion that, the- lease referred to. ` 


above is not binding upon the plaintiff, 
and that the payment of rentin advance 
is likéwise not binding.on the plaintiff. ` 

` The result, therefore, is that the plaint- 
iff is entitled to. judgment for Rs. 3,150. - 
less the sum which | the defendant. firm 
have paid on account. of owners’ share of 
the Municipal rates and taxes.. 'The defend- 
ant firm is legally entitled to Credit | 
only for tlie payments. made by them 
on account of the owners share of the: 
Municipal rates and taxes and for nothing. 
else, but as the plaintiff has chosen to : 
state before me that he is willing. to allow 
to the defendant firm credit. for payments . 
made for the owner's as well as the occu- 
piers shares of the rates and taxes, 
the decree wil befora sum.of Rs. 3,150 
less the sum. of Rs. 816-14-0 mentioned in 
para. 3 of the written statement, t.e., 
Rs. 2,.333-2-0 with.costs.on Scale No. 2and 
interest on. judgment-debt at 6 per cent.. 
until realization. 

K. S. D.- , Order accordingly. 


(7) (1915) 1 Ch. 274 at pp. 290, 291; 84 L, J. Oh. 
193; 1 L. T. 895; 59 S. J. 145; 317. IR 1 122. 


made in respect of rent which was: due at: 


the.time of payment or beeame due before, 
. notice.of the mortgage [Cook v. Guerra, (4)]; 
but where .a lessee has prepaid to his lessor- 


all the rent to become due under the lease , 


and the lessor.then mortgages the premises. 
' to, a mortgagee who ‘neglects to make. 
proper enquiry of the. lesseee, who is in. 
possession, the mortgagee cannot recover- 
any part.of- the rent. reserved by. the. lease] 
[Bee “Green v. Rheinberg (5). This is so 


. becanse under the doctrine of -Daniels v. 


Davision (6), the subsequent mortgagec is. 
. affected with notice of. the interest which 
the, tenant had. in. -the land [see in this 


1) (1828) 8 B. & Oy 167; 3 M, & Ry. 1077 GJ. 

Oi Él 85; 32 R. R.- 548; 108 ER. 1298, 

^9) (1873). 8 C. P. 454; 42 L. J. O.. P. 273; 98 1; 
735; 2] W. R. 734. : 

(3) 870) 5 oP. 589; 39 L. J..C. P. 297; 99-1; T. 
601.18 W. R 

(4) (18121 O. P. 13; 41 Ls Js, C. P. 69; 26 1.77. 97;- 


"Wa R..307. 
3) (1911) 104. L. T. 1 
(5) ee 16 Yes. 249; tio RR. 171; 33 BR, 978. 
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MADRAS. HIGH COURT. 
BEOOND CIVIL APPEAL No. 582. or. 1922: 
September. 18; 1924. . 

* Present:—Mr. Justice Devadoss. 
THELIKICHERLA KANDALAT 
APPALUCHARJULU VENKATA- 

. CHARYULU— PLAINTIFF—APPELLANT | 
. versus. 
THELIKICHERLA KANDALA 
VENCATA RAMANIACHARYULSY, 
MINOR, BY GUARDIAN RANGANAYAKAM-. 
MA AND OTHERS—DEFENDANTS Nos. 3, 4 
AND 2-—RESPONDENTS., 
Evidence Act (I of 1872), s; 65— Loss of document— 
Hearsay evidence. $ 
Where- direct evidence is available, hearsay evi- : 


dence is inadmissible for the, purpose of proving the 
loss.of a-document. [p..525, col. 2] 


Second appeal against the- decree of the ^ 
Court of:the Subordinate Judge, Rajah- - 
mundry, in A. S8; No. 101 of 1921 (A: 8. . 
No. 164° of 1921 on the file of the: District 
Court, Godavari), preferred against. a 
decree of the. Court ot the ae ia ‘District 


ud 


‘by examining a witness who stated that 


"was lost. 


‘prove the loss'of the document. 


‘adopted boy. 


85 I: 0. 1925] 
Munsif, Rajahmundry, in O. S. No.5 of 
181 i 


Mr. C. Rama Rao; for the Appellant. , ` 

Mr. P. V. Vallabhacharyulu, for the Re- 
spondënts. | f 

JUDGMENT. —The only point argued : 
in this second appeal is that the Subordi- 
nate Judge erred in relying upon hearsay .- 


' evidence for the proof of tlie loss of the 


original Ex. XIII ^ Plaintiff claims as. re- 
versioner of one Ramanujachari. Third- de- 
‘fendant isthe-son-of the. alleged adopted . 
son of Ramanujachari: and the adoption is: 


` said to have been made'after his death by 


his widow. The Willis said to have been 
executed by the testator in 1873 and was re- ` 
gistered five months after his death in 1874 : 


-and the plaintiff contended that the Will : 


was aforgery. The defendant produced a 


‘registration copy of the Will and relied : 
. upon a statement of his 3rd witness that 


Doddayaeharlu hasstated that the Will had 
been lost diring a fire some years before. 
Upon this evidence, he relied forthe pur- 
pose of adducing secondary évidence of the .. 
Will. . The District Munsif held that’ the 
evidence adduced for the loss of the docu- 


-ment was only hearsay evidence; and rejected 


Ex, XIII on the ground that the loss of the 


` "original had not’ been sufficiently accounted. 


for. On appeal, the Subordinate Judge 
held that in case like.this, hearsay evi- 
dence would be admissible for the:purpose 
of proving the' loss of the original -and 
Exhibited Ex. XIIL and dismissed the ° 
plaintiff's suit. Ifthe original of Ex. XHI' 


“was proved, no doubt it-would have shown 
“that ‘the adoption was” made. under the 


authority of the-testator. But that fact-hav- 


ing been directly challenged, it was the `- 


duty ofthe 3rd defendant to have adduced. 


satisfactory evidence that the original.of - 


Ex. XIIL was lost. He-contented himself 
they heard Doddayacharlu say that the Will 
Doddayacharlu : was actually 
present in Court but he was not examained 
by the 3rd ‘defendant, It is now argued 
before me that as he was an adverse wit- 
ness he could not have been examined to. 
ltis very. 
difficult to follow this argument, for Dod- 


‘daryacharlu was the father of the adopted 


boy and ard defendant is the son of the 
That being so, it is very 
difficult to see how the paternal -grand- 
father could’ have refused to speak the 
truth in favour of his grandson, But apart 
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from that, ‘whether is evidence is reliable 
or unreliable, the question is whether hear- 


.8ay-evidence can be adduced for the pur- 


pose of proving the loss of-a document. 


‘The Subordinate Judge relies upon a pas- 


sage in Taylor on-Evidence which has no 
Doddava- 
charlu was in possession of the document. 
according to the 8rd defendant and he was 


-alive on the date when the case was tried 


before the District Munsif and there is no 
reason why hearsay evidence should have 
been admitted. No doubt the statement of 
a deceased person is admissible under s. 32 
of the Evidence Act, if it fulfills, the con- 
ditions therein laid down. It does-not per- 


mit any ‘hearsay evidence to prove a thing 


which could be proved by a person who is 
cognisant of ib or in other words, where 
direct evidence is available, hearsay evi- 


"dence is not-at all to be admitted. That 


being. so, Ex. XIII cannot be received in 


` evidence and if Ex. XIII is expunged from 
“the records there is no proof that the 


adoption was madeunder the authority of 
Ramanjacharlu. 

The judgment ofthe Subordinate Judge 
whichis baseéd entirely on documents in- 
admissible in evidence cannot be supported. 
Ireverse: the judgment of the Subordinate 
Judge -and restore that of the principal 


“District Munsif with costs in this Court and 


the lower Appellate Court. 
“VN. V. ; 


Z. K. . Appeal allowed. 


—— 


. CALCUTTA. HIGH COURT. 
APPEAL FROM APPELLATE DECREE. Ne, 13 
: oF 1922. 
` "April 8, 1924. 


©  Present:—Sir Lancelot Sanderson, KT., 
` Chiėf Justice, and Mr. Justice Chakravarti. 


AMBIKA CHARAN BARUA —PETITIONER 
ie € —APPELLANT 
" ~ VETSUS 
.— NARESWARI DASI AND ANOTHER— 
^. OngECTORS— RESPONDENTS. 
Appeal—Court,: duty of—Judgment without consi- 
dering evidence—Handwriting, comparison of. 
An-Appéllate ‘Court is not justified in setting aside 
a judgment without considering the entire evidence 


“adduced in the case. [p. 526, col. 2.] 


A.. comparison. of handwriting is at all times as a 


‘mode of proof hazardous and inconclusive, and espe- 


cially when it is made.by one not conversant with the 


_subjéct‘and ‘without sich guidance as might be derived 


. 
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from the arguments of Counsel and the evidence of forgery" 


experts." [p. 528, col. 2.] 

Sarojini Dasi v. Haridas Ghosh, 66 Tnd Cas. 774; 
49 O. 235; 26 O. W. N. 113; 34 C. L. J. 373; (1922) A 
I. R. (O) 12, followed. 

Appeal against a decree of the Addi- 
tional District Judge, Ássam Valley Dis- 
tricts, dated the 2nd August 1921, reversing 


that of the Munsif, Gauhati, dated the 
24th February 1921. 
Babu Narendra Kumar Bose, for the 


Appellant. 
Dr. Jadhunath Kanjilal, for the Respond- 
ents. 


JUDGMENT. 

Chakravarti, J.—This is a m ap- 
peal against a judgment of the learned 
District Judge of the Assam. Valley Dis- 
tricts, setting aside the judgment of the 
learned Munsif who by his judgment grant- 
ed Probate to the petitioner who is the 
appellant before us. 

The petitioner's case was that one Juddha- 
ram Kakoti executed a Will on the 28rd of 
June 1919 which is marked Ex. A in these, 
proceedings and then on the 28th of June 
in the same year executed another Will 
. which is marked Ex. I in the present pro-~ 

ceedings; and the petitioner asked for Pro- 
bate of the last Will of the testator who died 
on the 3rd of July 1919. The present pro- 
ceedings were instituted on the 29th of 
November 1919. 

The proceedings were contested by 
Nareswari, the testator's widow, and Somes- 
wari, one of his daughters. 

“The learned Munsif who tried this case 
in the first instance, as it was possible 
under the rules prevailing in Assam, went 
fully into the evidence adduced in the case, 
and pointed out that the Will under con- 
sidewation was merely a supplement to the 
earlier Will, and under the circumstances 
of the testator, was a reasonable one in 
thatit provided maintenance for all the 
dependent members of his family and made 
a fair division of the properties between 
the daughters, and the learned Munsif also 
relied upon the testimony of the witnesses 
who supported the Will. 

On appeal, the learned’ District Judge 

. set aside the Judgment. of the learned 
Munsif, 
It appears that the earned District Judge 


the probabilities of the case, but simply 
relied upon what appeared to him to bea 
signature on the Will as a mere "tracing 
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of some other signature of the 
testator. ] 

On appeal, it was contended by the 
learned Vakil who appeared for the ap- 
pellant that the judgment of the learned 
‘District Judge was erroneous in law in that 
it set aside the judgment of the Munsif © 
which was, as I have already indicated, bas- 
ed on the entire evidence in the case with- 
out considering the evidence adduced in 
the case. 

It seems to me that the contention i the 
appellant is well-founded. 

It has been pointed out in several cases 
that a "comparison of handwriting is at all . 
times as a mode of proof hazardous and in- 
conclusive, and especially when it is made 
by one not conversant with the subject and 
without such guidance as might be derived 
from the arguments of Counsel and the 
evidence of experts.” “A comparison of 
signature isa mode of ascertaining the 
truth which ought to be used with very 
great care and caution." "The observations 
which I have quoted are to be found in the 
case of Sarojini Dasi v. Haridas Ghosh (1). 
The learned: District Judge here had not 
the advantage of any expert evidence on 
the subject. He merely relied upon his 
impression as to the nature of the signature. 
Then again the learned District Judge 
gave entirely the go-by to the oral evidence 
adduced in the ease, 

Under these circumstances I think that 
the case has not been properly tried on the 
evidence and that the learned District 
Judge was not justified in setting aside 
the judgment of the Munsif without even 
referring to the points upon which the 


.learned Munsif's judgment was based, 


Dr. Kanjilal who appeared for the re- 
spondents pointed out that if we did not 
accept the judgment of the learned District 


.Judge as correct the result would be that 


the case should be sent back to the District 
Judge for re-trial. I think that this is the 
right course to be followed in the present 
case. 

The result, therefore, is that the appeal 
is allowed, the judgment of the lower Ap- 
pellate Court i isset aside, and the case is 
sent. back for re-trial of the appeal in view 
of the observations: made by me in this con- 


` nection. 
did not discuss either the oral evidence or : 


The appellant is entitled to his costs in 
this appeal—hearing fee, two gold mohurs. 


- (1) 66 Ind. Cas. 774; 49 C. 235; 26 C. W, N, 113; 3 
L.J.373; (1922) A.L RO n2. 
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It is needless to poiht out that the erimi- 
nal proceedings fall through. 

Sanderson, C. J.—1 agree. 

K. S. D. Appeal allowed." 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 61 or 1923. . 
December 2, 1924. 
Present :—Mr: Dalal, J. C., and 
Mr. Wazir Hasan, A. J. C. 
MAHABIR PARSHAD—P.aintirr— 
APPELLANT 
versus 
. UMAN SHANKAR AND A4NOTHER— 
DEFENDANTS—RESPONDENTS, ` 
Landlord and tenant—Grove—Abandonment of 
portion—Landlord, whether can recover possession. 

.. According to the usual custom prevailing in the 
Province of Oudh, when a grove is held by a tenant 
who is'not the owner thereof, it reverts to the land- 

: ri when it is abandoned by the tenant. [p. 528, col. 


A tenant ofa grove is not entitled to sell the grove 

or any portion” thereof. [ibid.] 4 

"Where a tenant of a grove sells a portion of the 

grove, the landlord is entitled to recover possession 

. of that portion from the transferee on the ground 

— that the. tenant has abandoned that portion of the 
grove and that it has reverted to him. [ibid.] 

Ali Muhammad Khan v. Chhedan, 15 Ind. Oas. 
385; 15 O. O. 91, Jagmohan v. Deputy Commissioner, 
Partabgarh, 61 Ind. Cas. 945; 8 O. L. J.124 and 
Azmat-un-nissa v. Ganesh Parshad 83 Ind. Cas. 51; 
10. W. N. 515; 100. & A. L. -R. 1305; 11 O. L. J. 750, 
referred to. 3 


Appealagainst the judgment and decree 
of the Sub-Judge, Partabgarh, dated the 


llth November 1922, in Civil Appeal No.- 


83 of 1922, reversing that of the Munsif, 
Kunda at Partabgarh, dated the 23rd 
December 1921, in Regular Suit No. 184 
of 1921. > > < 


ORDER OF REFERENCE. 

-Wazir Hasan, A. J. C.—(September 3, 
1924).—In this case Ramadhin has sold half 
of his grove by a sale-deed dated the 19th 
June 1906 to the defendant No. 1 and the 
father of the defendant No. 2. . The vendees 
entered into possession in ‘pursuance of 
the deed of sale. The appellant is the 
landlord. He brought the'suit out of which 


- this appeal has arisen for the recovery of - 


the one-half of the grove which was sold 


- 
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by Ramadhin in favour ofthe defendant 
No. 1 and the father of defendant No. 2. 
The chief ground of the claim is that Ram- 
adhin was debarred by force of a custom 
obtaining in the village to make a transfer 
of the grove orany portion ofit, that the 
sale of one-half of the grove amounted to 
an entire abandonment of the grove to 
that extent and that consequently the plaint- 
iff landlord was entitled to enter into the 


` possession of the portion sold and thereby 


abandoned. 

The Court of first instance decreed the 
suit. On appeal by the defendants the 
learned Subordinate Judge of Partabgarh 
has taken a different view and has dis- 
This is a second appeal 
by the plaintiff from the decree of the 
learned Subordinate Judge. 

The argument advanced on behalf of the 
appellant is that the one-half share trans- 
ferred must be taken to have been aban- 


“doned in its entirety and, therefore, a right 


of re-entry accrued to the landlord. The 
argument on behalf of the respondents is 
that the grove-holder still being in joint 
possession with his transferees there has 
been no abandonment of the grove holding. 
The latter view has been accepted by the 
learned Subordinate Judge. As the de- 
cisions of this Court stand to-day there is 
no direct authority in favour of either of 
the two contentions. Both sides rely on 
the reasoning in the case of Ali Muhammad 
Khan y. Chhedan (1) and Jagmohan v. 
Deputy Commissioner, Partabgarh (2). In 
this state of authorities I think it is desir- 
able that the case be decided by a Bench 
of two Judges. I accordingly make the 
Reference. 

Mr. Radha Kishen, for the Appellant. 

Mr. Manohar Lal Tewari, for the Re- 
spondent, / 

JUDGMENT.—tThe facts of the case 
are’ narrated in the Order of Reference 
made by one of us. One Ram Adhin, 
who was not a party to the suit in 
the Court of first instance or in the 
subsequent proceedings, sold half his 
grove by a sale-deed of 19th June, 1906 


-to the defendant No, 1 Uma Shankar and 


to the father of defendant No. 2 a minor 
Ram Kumar. The defendants entered into 
possession in conformity with the deed. 
The ‘plaintiff is the landlord and sued for 
recovery of this half of the. grove on the 


(1) 15 Ind. Cas. 385; 15 O. C. 91. 
(2) 61 Ind. Cas, 945; 8 O. L. J. 124, 
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ground’ ‘that the ‘tenant had abandoned it 
‘and that in ‘consequence it had reverted 
tohim. The suit was dscreed by the Trial 
Court, but on appeal by the defendants 
tha. Appellate ‘Court of -the Subordinate 


‘Judge took a different -view and ‘dismissed | ` 


“the Suit. This is a second appeal from 
ihe decree of the lower Appellate Court, 

: - The question-at issue is whether there 
has been an.abandonment such asto entitle 
‘the landlord to enter into possession. It 
was admitted before us that according ‘to 
‘the usual custom prevailing i in the ‘Province 
of Oudh when a grove is held by a tenant, 
who is not the owner thereof,. it reverts 


“to the landlord when it is abandoned by. 


the tenant. What was contended on be- 
half of the respondents was- that the sale 


of half ofthe grove did not amount toan. "yw 
-abandonment because the tenant was still. | 


“in possession of the entire grove jointly 


` with the' defendants tothe’ extent of one- 
‘half, “We are of opinion that there has. 


been abandonment of half the grove. Whe- 


^ ther the landlord will treat the sale as an. 
„trict Judge, Sitapur, dated thé 25th July 
1924, preferred against an order of. the 


‘abandonment ‘ofthe entire grove or not is 
~not.a question before us for decision, be- 


cause. the tenant’ is not-a “party to these, 
We shall follow the reason-: 


; proceedings. 
- “Ing ofa decision by one of, us in the case 
of ‘Azmat-un-nissa v. : Ganesh *Parshad- (3). 


“The, title of the :defendant- purchaser ‘de- ' 
‘pends upon the validity of the ‘deed of 


sale, and admittedly that. deed of sale is 
‘invalid because a tenant is not entitled ‘to 
sell. his grove or -any portion thereof. 
When ‘the defendants have: no title they 
“are trespassers and'the landlord to whom 
. “the right to -possession reverts on a transfer 
. is entitled to eject the trespassers, The 
other rulings quoted before us of Ali 


“Muhamad Khan v, Chhédan (1) and. 


Jagmohan. v. Deputy Commissioner, Partab- 
oh (2) do not help in deciding the issue 
raised before us. As we have already said 
“a question, whether the tenant may, with- 
: out the consent of the landlord, abandon 
‘half a grove and retain the other half, 
‘does not arise here because by - -bringing 
this suit against the trespasser the landlord 
' has accepted the abandonment of one-half 


only and desires to seek possession of that. 


"hal We do not seé how a trespasser can 
‘resist the right of re-entry of the landlord, 
For: ‘these reasons we set aside the de- 


cree of the lower "Appellate Court, restore 


(3) 83 Ind. Cas.. 51; 1 O. W. N. 515; 10 0, & A. L.R. 
. 1305; 11 O, L. ETE 
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the decree of the :Trial ` ‘Court and decree ` 


the plaintiffs suit with costs of al the 
Courts. i 
Z. K. Decree set aside. 


+ 


-OUDH JUDICIAL COMMIS- . 
SIONER’S COURT. 
REVISION APPLICATION No. 139, or 1924. 
: September 19, 1924. . 
Present: -—Mr. Neave, A. J. O.. 
“PUTTU LAL-PLAINTIFF— 
‘APPLICANT et 
“versus 
Musammat OHHUTKO —DzFENDANT— : 
OPPOSITE: PARTY, 


^ Civil Procedure. Code (Act V of 1908), O. IX, r. 


18, 0. XVII, rr. 2, 8—Adjournment of - case— Default 
in áppearance— Procedure. 

here one ‘of the parties to a suit fails to appear 
on the date to which the case is adjourned, the case 
falls väder O XVII, r. 2 and not under O.-XVII, r. 3 
of the C. C., aud must be, disposed of under one” 


.of the m laid down in O. IX of the Code and 
cannot be considered- io "have been disposed of ón S 


the merits. 
Application against.an order of the 'Dis- 


Sub- -Judge, Sitapur, dated the, 14th April 
1924. 

Mr. 
‘cant, 

ORDER.—In. this case the : -defendant 
“did not appear on ‘the adjourned date 
fixed for the hearing of the,case. The de- 
fendant then applied to have the. decree 


Ishwari Prasad, - foi the- Appli- 


-set aside under Ô. IX, r. 13. The Trial ' 


Court,holding that in spite of the &bsence 
'of the defendant it had ‘really decided 


the case on the merits, and presumably, be 


‘though it did not say-so, that its action 
was taken under O. XVII, r.3, rejected the 
application. ` : 
: On appeal the District Judge held that 

O. XVII, r.3'did not apply, and has remand- 


-ed the case for decision on the -merits. 


“The learned Pleader for the appellant 
says that O. XVII, r. 3 does apply, and that. 
the case should. not be restored. 

It is clear thata case in which one. of the 
parties fails to appear on the date to which 
the case is adjourned. falls under. O. XVII, 
r.2and not O, XVII,r. 3and, therefore, that. « 
Buch a case must be disposed of. under onè 


ofthe modeslaid down in O. IX, and can- 


not be-considered to have been disposed of 


.on the merits. 


Ju applieation is. accordingly rejected. 
. K. ‘Application TUE 


- 
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'OUDR JUDICIAL COMMIS- ` 
"SIONER'S COURT. 
‘Revision APPLICATION No. 107 or 1924. 

- September 18, 1924. . 

Present :—Mr. Dalal, J. C. 
Musammat DEOKI—DEFENDANT 
— APPLICANT 

versus c 
JUGUL KISHORE-—PLAINTIFF— 
Opposite PARTY. 

Civil Procedure Code'(Act V of 1908), ss. 50, 146, 
0. LX, r. 18—Ex parte decree—Death of defendant 
afler decree—Legal representative, whether entitled to 
make application to set aside decree—Procedure. , 

Where a defendant dies aftér an ex parte decree 

- has. been passed against him, his legal representative 
is entitled to make an application to set aside the 
ex parte decree under O. IX, r. 13 of the C. P. C, 
and isnot bound to wait till he is aetually brought 


on the record as legal representative under s. 50 of 
the Code. ý 


Revision under s. 115, C. P. C., against 
an order of the Subordinate Judge, Sitapur, 
dated the 10th April 1924, in an appeal pre- 
ferred against an order of the Munsif, Sita- 
pur, dated the 28th April 1993. 

Mr. S. M. Ahmad, for thé Applicant. 

Mr. Hyder “Husain, for the Opposite 
Party. 


- ORDER.—Musammat Deoki, the legal 
representative of a deceased defendant 
applied for-re-hearing under O, IX, 7, 13, of 
the O. P. C. She averred that she came to 
-know ‘of the -decree when a notice was 
served on her under s. 50 of the C. P. C. 


why she should not be brought on the. 


record asa legal representative of the de- 
ceased defendant and the~decree executed 
against hér. 'The Trial Court very properly 
put before itself two issues (l) whether 
Puran Chand had notice of the date of 
hearing or not, that is whether Puran Chand 
would have been entitled to obtain a re-hear- 
ing and whether the applicant woman had 
come within 30 days of her knowledge ‘ofthe 
decree, as she was required.to, under Art. 
'164.o0f the Limitation Act. On both those 
‘issues it. held against the applicant and 
dismissed the. application. The Appellate 
Oourt-of the- Subordinate Judge of Sitapur 
thas written a very. confused judgment. 
‘There is no finding of the two issues of 
~ fact though -in one place the Court vaguely 
iptates; “It is true that her late husband 
-was not duly.served with summons in the 
-case in which the decree was passed against 
"him ez parte." This cannot be taken to 
be a. finding to- the effect that ‘the appli- 
-cants husband would have been entitled 
"& 
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to apply ‘for re-hearing. I take it, there- 
fore, that neifher-issue decided by the 
“Trial Court was touched by the Appellate 
Coürt. : 

T disagree with the Appellate Court's view 
oflaw. “If held that the applicant was not 
-entitled to file this application until she 
-was actually brought on the record as a 
legal representative under s. 50 of the 
©. P.C. This may put a legal represen- 
.tative on the horns ofa dilemma. It has 
been held by the Madras High Court in 
' Venkatasubbier v. Krishnamurthi (1) that 
the legal representative must come within 
30 days of her knowledge of the decree 
under Art. 16£ of the Limitation Act so 
-if the legal representative waits till pro- 
ceedings are completed under s. 50, his 
application for rehearing would be time- 
- barred. On the other hand if he, hastens 
to Court before the usual dilatory proceed- 
ings in Court are completed, he is told 
that he must wait outside, This cannot 
possibly be the law. The provisions of s. 146 
are very wide. Ifany proceedings may be 
táken or applieation made by or against 
‘any person, then the proceeding may be 
taken or the application may be made by 
or against any person claiming under him, 
There is no reason why an application 
under O. IX, r.-13 should be exempted from 
this general provision relating to procedure. 
Lhold that the applicant was entitled to be 
heard when she-went to the Trial Court, 
I set aside the decree of the lower Appel- 
late Court and remand tlie appeal to it for 
.trial in the light of the issues framed and 
decided by the Trial Court. Costs here 
shall abide the result. 

Z. K. Case remanded, 

' (1) 21 Ind. Gas. 268; 38 M. 442; 14 M. L, T. 396; 
(1913) M. W. N. 899. n 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1147 
. Í or 1922. 
X x .July 31, 1924. 
-` . Present; —Mr. Justice Suhrawardy 
. . and Mr. Justice Duval. 
BHUPENDRA NATH LASKAR 
AND ANOTHER—-DEFENDANTS—A PPELLANTS 
: . versus $ 
RAI CHARAN PURKAIT—PraAINTIFF— 
RESPONDENT. i , 
- Civil. Procedure Code.(Aet V-of 1908), O. XXI, r. 
90—Execution of decree—Sale, proceeding to set aside 
“Bale, whether can be set aside by compromise, 
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The procedure for setting aside an execution sale 
is prescribed in O. XXI, r. 90 of the Civil Procedure 
Code and it is not open’ to the parties to adopt any 
'other method of having the sale set aside. 


Jagneswar Sikdar v. Kailash Mandal, 18 Ind. Cas. 
126; 28 O. W. N. 821, followed. . : 

An execution sale cannot be sət aside by a com- 

' promisa between some of the parties to the proceed- 
ing in which the sale took place in the absence of 
the remaining parties. 

Appeal against a decree of the Subordi- 
nate Judge, Third Court, 24-Perganahs, 
dated the 23rd of January 1922, affirming 
that of the Munsif, Second Court at 
ones Harbour, ‘dated the 18th of May 

920. i ` 3 

Mr. B. Chuckerbutty and Babu Girija 
Ter Ray Choudhury, for the Appel- 

ants. 

Mr. S. C. Maity and Bahu Apurba Charan 
Mookerjee, for the Respondent. 

JUDGMENT. 

Suhrawardy, J.—The  plaintiff-re- 
spondent brought a suit for confirmation of 
possession on declaration of his title to the 
‘land in suit and for cancellation of the de- 
fendant’s auction-purchase. The facts are 
that the property in suitis a non-transfera- 
ble occupancy holding held by Haripada 
. Haldar and Bistupada Haldar under de- 
fendants Nos. 3 to 6. On the 20th February 
1917, the plaintiff purchased this holding 
from the Haldars by a private sale. The 


-landlords brought a suit for rent against: 


ihe original tenant and. the holding was 


-eventually sold on the 27th November. 


: 1917 and purchased by the present appel- 
Jants who are defendants Nos. 1 and 2. On 

: the 17th January 1918, the plaintiff filed an 
application under O. XXI, r. 90 to have the 
same setaside. On the 9th March this ap- 
‘plication of the plaintiff was dismissed for 
defaul& and the sale was confirmed. On 
the 18th March 1918, the- plaintiff applied 
under O. IX, r. 5 for the revival of his 
application under O, XXI, r. 90. On the 
same day the petitions were filed, one in the 
revival case and the other in the case O. 
XXI,r. 90. By these two petitions the 
plaintiff and the defendants Nos. 1 and 2 
are alleged to have compromised thedispute 
“between them on the following terms: “The 
auction-purchasers opposite parties having 
ageeed to give up the sale on taking money, 
this petition is filed with their consent 
‘praying that the re-hearing asked for may be 
.allowed, thatthe original case for setting 
| aside of the sale may be restored to file and 
hat suitable orders may be passed for get- 
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tingaside the sale", No order could be 
passed on these petitions because the land- 
lord decree-holders were not parties to 
them. The cases were accordingly ad- 
journed from time to time for the pur- 
pose of enabling the plaintiff: to prove: 
his case under O. XXI, r. 90 and were 
ultimately dismissed on the 30th Apiil 
1918 on acconnt of the plaintiff's absence. 
On the 7th June 1918, the sale certificato 
was issued and on the 11th June possession 
was delivered to the appellants under the 
sale certificate. Thereafler the present 
suit was filed bv the plaintiff for recovery 
of possession of the property in suit on a 
declaration of his title and fora declara- 
tion that the purchase by the appellants 
was liable to be set aside. The Courts 
below have given the plaintiff a decree, 


‘The learned Munsif has found that the 


plaintiff's cause of action was the petition 
of compromise and the decree he passed 
was that the plaintiff's right to the posses- 
sion of the land by virtue of his private 
purchase be declared as against defendants 
Nos. Land 2 whose right to the possession 
of the same under their auction-purchase 
be declared to have been lost as against 
the plaintiff. On appeal the learned Sub- 
ordinate Judge has confirmed that decree 
on the view that “the plaintiff is entitl- 
ed to get possesion of the property by right. 
of his purchase as the sale cannot stand on 
account of the compromise notices above.” 
AsI understand, the effect of the decree 
of the lower Appellate Court is that by-the 
petition of compromise filed on the 18th 
March 1918, the sale became cancelled and 
the plaintiff's right to obtain possession of 
the property from the defendants accrued 
from that date. I thinkthe view taken by 
the Courts below is wrong in law. The 
plaintiff as purchaser of a non-transferable 
occupancy holding has acquired no title 
against the landlord nor did heacquire any, 
title against the auction-purchasers in a 
sale pursuant to the decree obtained by the 
landlords for arrears of rent. The only 
question that calls for decision is whe- - 
ther by the petition of compromise the. 
appellants lost their right which they 
had obtained under the sale. The sale, 
as has been noticed, was confirmed on the 
9th March 1918 before the petition of 
That petition only 
mentioned that the appellants had agreed 
to giveup the sale after the petition was, 
filed by the plaintiff andit was consented 


* 
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to by the Pleader on their behalf. There 
was no’ legal transfer of the interest of the 
defendants to the plaintiff; nor was the sale 
actually set aside. "There can be no ques- 
tion that the compromise which the plaint- 
iff wanted. to effect was made under 
O. XXIII ,r. 3. That provision of the law re- 
quires that such compromise or satisfac- 
tion must be recorded by the Court and a 
decree in accordance with it passed by it. 
In this case nO effect was given to this 
petition for the obvious reason that the 
case could not be decided in the absence 
of the landlord. The agreement between 
the plaintiff and the auction-purchasers to 
let the sale stand cancelled was not binding 
on the landlord and, therefore, the case was 
adjourned from time to time until it was 
dismissed for -plaintiff's default. I do not 
think that this petition of compromise has 
conferred any title upon the plaintiff. The 
-view taken by the Uourts below is that by 
this petition of compromise the appellants 
gavs up their right as.auction-purchasers. 


I fail to see how this interpretation can be | 


‘put upon that petition. Their right as 
auction-purchasers had accrued before that 
-petition was filed and the most that can 
be said ofthe petition of compromise is 
that it was filed beforé the Court asking it 
to record the terms on which the parties 
had settled their differences. No effect was 


given to it by the Court and, therefore, it' 


. remained in an inchoate state. .Besides 
the sale in a proceeding in ‘which all the 
parties interested were .not parties to the 
compromise could not be set aside by an 
agreement between some of the parties. The 

. procedure forsetting asidea sale has been 
prescribed under O. XXI, r. 90, O.P. C., and 
it is not open to the parties to adopt any 
other method of having the.saleset aside. 
The question would have been different 
if the landlord had also joined as it would 
have amounted to an admission by them 


that there wasan irregularity in the sale 
which vitiated it. -An authority for this , 
simple proposition may be found in the - 


case of Janeswar -Sikdar v. Kailash 

-Mandal (1). . 

. "Then it has been argued that the equity 

js on thesideof the plaintiff and the de- 
fendants should not be allowed to take 

' advantage of their dishonest conduct. 

has been found by both the Courts below 


that the.defendants have received the money . | 


which was paidas the price ofthe proper- 
(D 78 Ind. Cas, 126; 28 O. W. N. 821, 


+ 
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ty. But ifthereis any equity on the side 
of the plaintiff, there is also equity avail- 
able by the defendants in view ofthe result 
which has been brought about by the 
plaintiff due to his conduct. The present 
position which the appellants occupy is 
that as auétion-purchasers of the property 
they are liable for rent to the landlord 
whereas. the property remains in the 
possession and enjoyment of the plaint- 
iff. This position has been brought about 
by the default of the plaintiff. On the 
whole I think that the plaintiff has not been 
able to make out any valid and legal cause 
of action as against the defendants Nos 1 
and2 for recovery of possession of the 
property in suitand thatthe suit is not 
maintainable. In this view this appeal 
must be allowed, the decree of the lower 


. Appellate Court set aside and the suit dis- 


‘missed with costs in all the Courts. 
Duval, J.—I agree, whatever right the 
plaintiff might have got as against the 
previous tenants by his purchase in Feb- 
ruary 1917 of the non-transferable holding, 
appears to have disappeared after the 
sale by the landlord’s rent-decree. The 
sale has been confirmed. He certainly 
could get no title by virtue of anything 
which had been done after possession was 
taken in confirmation of the sale or by 
his making a petition in Court to which 
the landlord’ was not a party and did 
not consent. In this view I hold that 
the plaintiff is not entitled in this suit to 
raise the question whether he is entitled to 
any damages or recover the money which he 
might have paid to the defendants at the 
time when he put inthe petition with the 
consent by some of the defendants. I think 
that the suit should be dismissed with costs 
in all the Courts. 
Z. K. Appeal allowed. 


popu 


" BOMBAY HIGH COURT. 
Lanp aaae S UBINOR No. 25 or 
p ores E 3 


December 17, 1923. 
Present :—Mr. Justice Mulla. 
- GOVERNMENT or BOMDAY— 
ACQUIRER 
. versus 
ISMAIL AHMED HAFIZ MOOSA— 
7 | + © CLAIMANT, i 
. Land Acquisition Act (I of 1894), s. 22—Market 
value, determination of—Sale, recent, ejfect of —Market, 
fluctuations of. . 


' , originally of a ground. floor structure. 


558. 


‘Where the property under acquisition has been 
recently, purehased, the price paid is prima facie the 
"market-value thereof. (p.532, col. 2. 

“Frenchman v. Assistant Collector, Haveli, 68 Ind. 
Cas. 521; 24 Bom. L. R.:782; (1922) A. I. R. (B.) 399, 


ud followed. 


' The claimant may, claim more than the price paid, 
“and if is open to him to contend that he bought the 
'property at less ihanits market-value, or that there 
"has been a general - rise in the value of property be- 
‘tween the date of purchase and the date of declaration. 
“On the other hand, it is open to Government to show 
that the-price ‘paid by the claimant was so high that 
- no prudent . purchaser would: have.paid it, and also 
&hat'there has been a general fall in the value of pro- 
‘perty ‘in the- neighbourhood between the date. of 
‘agreement and the date of declaration. [ibid.] 


» Referénice by the Land Acquisition Officer 
under s.'18, Land Acquisition Act. 


RY Mr: Jinnah (with him Mr. Taraporevala), 


for thé Claimant, 
"Mr. Coltman, (with him: Mr. Kanga, Advo- 
PEN ‘for tlie Government. 


d UDGMENT.—[After recitingthe facts 
of the case His Lordship proceeded :—] 


Before me the claimant's Surveyor put. 


in.a valuation on a rental. basis.” He esti- 
mated therents at Rs. 608 per month.and 
valued the 
Square, yard. Mr. Kanga also adopted the 
game basis. Mr. Patel, Surveyor for claim- 
ant, sought to support, his : value.of vacant 
land by capitalising the -ground rent: of 
three plots of land .situated at Varli Point. 
As.regards rénts he relied,upon the rents 
derived from the building built on one of 
the. said three plots. Counsel for Govern- 
ment contended that having regard. to 
-the situation of the said three plots : and the 
character of the said building, it was impos- 
Sible to compare the property in reference 
with those plots either as regards rents or 
the value of vacant land. I inspected the 
property in the company of Counsel and 
the Sürveyors for Government and claimant, 
‘and I. entirely agree that the said three 
plots situated as they are in a superior 
locality can hardly afford any basis for 


determining either the rents of the property : 
in reference or:the value of the vacant land f 


‘attached to it. 

The property .in . reference consisted 
The 
upper floors were added about fifteen years 
. ago. "The whole property was let out prior 
- to the date ofdeclaration, whichis April 

-21; 1921, to the Bombay Municipality at a 
monthly rent of Rs. 165. The property was 


subject to the provisions of the Bombay Rent . 


(wW ar- Restrictions) Act, 
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Government relied for their estimate of 
renis on the- rents of "an adjoining 
bungalow which: was acquired . and: de- 
molished about a year ago. But the rents 


of that bungalow also were subject. to 
There is,- 


the provisions of. the Rent Act. : 
therefore, no basis in the present case for 


.determining what rents the property would 


realise after the repeal of the Rent. Act, 


D 


Nor are there any materials for ascertaining - 


the value of the vacant: land. : Such being `, 
the facts, this is pre-eminently a case:in . 


which the property should be valued accord- 


ing to the principle-laid down by Sir Nor- 


man-Macleodin Frenchman v: Assistant Col- 


_lector, Haveli (1) that. principle being that 


where the property -under acquisition has 


:been recently purchased, the price paid -is - 
-prima facie the market-value. thereof... In 


the present case the agreement for sale: was 
made on January. 29, 1920. The .property 
was notified for acquisition on April 21,1921. 


“The elaimant paid Rs. 91,000: for. the:pro- 


perty and-tliat prima. facie: is: the market- 
value thereof. The claimant ‘may ‘claim 
more:than the price paid, and it.is open to 


.him. to contend that he bought the. property 


at less than its market-value, or that:there 
has been a general rise in the value. of .pro- 


perty between the date of purchase and the ` 


‘date of declaration. .On the other ‘hand, ..it 
is open: to Government: to show that: ‘the 


‘price paid. by the claimant-was so.high that. 
“no prudent purchaser would have paid -it, ` 


and also that there has been: a general: fall 
in the value of property in: the’ neigh- 
bourhood between the.date of agreement 
and the date of declaration. 

It was argued on behalf of Government 


that the purchase by the. claimant: at .the . 
price paid by him wasa bad bargain; and - 


that he did not geta return of more than one 
and-a-half per cent: on his investment... But 


the obvious answer to that is that the- rents ; 


of the property were controlled.by.the Rent 
Act, and: the return is not to be. measured 
by restricted.rents. 

It was also contended on behalf of Gov- 


ernment that there was a general-fall in the, 


value of landed property in Bomhay between. 
the date of purchase and the date.of declara- 
tion."The evidence on record shows. that . the 
claimant bought the property at.the top .iof 
the market. The claimant's Surveyor, Mr, 
‘Patel, said in his evidence:— 

“T heard of the.boom in land in. Bombay. 


(1) 68 Ind. Oas, 521; 24 Bom. L. R. 782; (1922) E. ` 


R: (B.) 39 
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January 1920 was about, the ‘height of the 
boom and the high level eontinued till July- 
August 1920. The prices fell generally all 


"over Bombay.: What f mean by ‘generally’. 


is that in some localities there -was no 
decline in prices. I do not know of any 


` _ locality in which by the actual sales it could . 


be said that there was no decline. General- 
ly there was a fall of from 15 to 20 per 
cent.” ; " 
In his re-examination he said that he did 
not know of.any instance of sale in the 
locality which showed that there was a fall 
in the price of landiin the locality. > 
Mr. Kanga, Surveyor for. Government, 
stated in his evidence as follows 
“When the.claimant bought the property, 
the market was at its height in Bombay. 
The high watermark continued till July- 
August 1920. Then there was a fall. In 
April 1921, there was no demand for landed 
property-in Bombay. As a result the market 
was going down.: Generally the percentage 
_ of fall was 25 per cent,” ; 
In his cross-examination he .said that he 


could. not say, that there was a decline ` 
in this locality but. that . generally there- 
He added that he could not.- 


was a fall. 
` give any instance of sale-in this -local- 
ity which showed either a rise or fall. 
He.further said that therehad been no sale 
.at.all in this locality since 1919. : 
', Mr. Dadachanji, a Civil Engineer who was 


called.to, prove the leases of the three plots. . 


of land referred to above, stated in his 
evidence-as follows :— 

“We endeavoured. to find lessees for other 
plots. Since we.took the lease the demand 


. for-land has: decreased ‘considerably .and | 


prices have fallen. I cannot.say by how 
much they have. fallen between April 1920 
and April - 1921. The- above remarks are 
confined to our. land.: Ali over Bombay 
there was a fall" 

He further said that- there had been no 
property market in Bombay.since the begin- 
ning of 1921- Headded that he was unable 
to say what the percentage of fall was bet- 
ween April 1920 and April 1921,- 

It: is clear from the evidence of these 
three witnesses that the. height of the boom 

was: reached in January-February 1920, 
that the maximum prices were maintained 
until . July-August 1920, and there was 
then a fall, according to Mr. Kanga, of 
25 per-cent..and according to Mr, Patel, of 
from 15 to 25 per cent. The rise. and fall 
have been of such a marked character 


à 


,to apply for a license. 


that they cannot-be ignored though there is: 
no specific sale in this neighbourhood 
showing either a rise or fall, Such being 
ihe case, I take the percentage of fall in 
this locality at 15 per cent., and I hold that 
the market-value of the. land in reference 
at the date of declaration was the price 
paid by the claimant less 15 per cent., and 
award Rs. 91,000 being the price paid by the 
claimant less 15 per cent. plus 15 per cent. 
for compulsory acquisition. The Collector 
to- deposit the excess, namely. Rs: 498, in 


' Court, or to pay the same to the claimant 


or-to-his Attorneys. 
No order as to costs. 


Z. K. Order. accordingly. 


—— 


CALCUTTA HIGH- COURT. 
APPEAL FROM ORIGINAL DEcREE No. 2131 oF 


February 15, 1924. 
Present:—Mr. Justice Suhrawardy and 
Í Mr. Justice Chotzner. 
NRIPENDRA KUMAR DUTTA— 
RECEIVER—PLAINTIFF—ÅPPELLANT 
Versus 
CHAIRMAN or HABIGUNJ MUNICI- 
PALITY—DEFENDANT—RESPONDENT. 
Bengal Municipal Act (III of.1884), ss. 6 (11), 839, 


- $40.—Market—-Part-proprietor, whether can apply for 


"license— "Owner," meaning of —Refusal to grant license 
— Declaration, suit for, whether maintainable. 

A part-proprietor of a market is entitled to apply 
for a license under Ch. X of the Bengal Municipal 
Aet. [p. 536, eol 1.] 

The word “owner” in s. 340 of the Bengal Municipal 


_Act’ means any owner or part-owner and is not to be 


confined as meaning the entire body of owners. [p. 535, 
col. 1. 

eee Nath Sinha v. Nagendra Nath Biswas, 
10 Ind. Cas. 43; 38 C. 501; 13 OC... J. 471; 15 C. W. N. 
586 and'Amrita Lal Bose v. Corporation of Calcutta, 42 
Ind: Cas. 305; 21 C. W. N. 1016; 26 C. L. J. 1015; 44 C. 
1035; 18 Cr. L. J. 915, referred to. 

Where a Municipality refuses to grant a license to 
a part-proprietor on the ground that a part-proprietor 
is not entitled to apply for a license, the unsuccessful 


‘applicant is entitled to get a declaration from the Civil 


Court that the’ view taken by the Municipality is 
wrong and that he is a person who is legally entitled 
y [p. 536, col. 2; 537, col. 1.] 


- Appeal against à decree of the Addi- 
tional Distriet Judge, Sylhet, dated the 21st 
of May 1923, affirming that of the Subordi- 
nate Judge, Second Court of that District, . 
dated the 23rd of November 1921. 

` Arguments.—Dr. Sarat Chandra Basak 
(with him Babu Gopal Chandra Das), 
for the Appellant—I submit that the 
Courts below are-wrong in- holding that 
a part-owner of a market is not 
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entitled to` geta license. A part-owner is 
entitled in law to get. a license. One of 
the co-owners of this market objected to 
the granting of the license because he has 
got-a rival market and he wants one 
. Market to beclosed dowa. 
* owner" ins. 340.of the Bengal Munici- 
pal Act means and includés a co-owner. 
If the interpretations of the lower Courts 
are to be held correct thus the owner of 
a very small share, may, by wilfully re- 
fusing’ to join in the application for 
license, prevent all the other co-owners from 
getting a license with the result that the 
market would necessarily be closed down, 
I refer to ss. 6 (11), 103, and 314 of the 
Bengal Municipal Act, and also Narendra 
Nath Sinha v. Nagendra Nath Biswas (1). In 
this case the Municipality refused to grant 
a. license to a co-owner but my client 
was nevertheless’ served with a notice 
under s. 344 to show cause why he should 
not be prosecuted for not having taken 
out a license. If one is liable to be &o 
prosecuted he must also be entitled to get 
a license, 

Babu Birendra Kumar Dey, for the 
Respondent.—The view taken by the 
lower Court is correct. See s. 14 of the 
General Clauses Act (X of 1899). -The 
expression "owner," means ‘ owners," t.e., 
to say the entire body of owners, The use of 
the definite article shows that the.intention 
of the Legislature was that the application 
must be made by all the owners jointly. 
Section 6 only contains a definition of the 
word “owner” and sets outa list of per- 
sons who are owners within the meaning 
of the Bengal Municipal Act. This defini- 
tion has no bearing on the present case. 
“Narendra Nath Sinhav. Nagendra Nath 

Bisuas (1) has no application. Sec- 

tions 340 and 344 do not also help the 

appellant: Amrita Lal Bose v. Corpora 
tion of Calcutta, (2). In every case of 
criminal prosecution the liability is in- 
dividual. .The Municipal Commissioner 
acted bona fide after taking competent 
legal advice. As regards the cross-objec- 
tion the final market cannot exist. The 

Commissioners have full discretion: Moran 

- v, Chairman of Motihari Municipality (3). 
J UDGMEN T.—The facts giving rise 


oN NM as. 43; 38 O. 591; 130. L. J. an; 15 
M 42 Ind. Cas. 305; 210. MS 1016; 260. L. J.. 


5; 44 C. 1025; 18 Cr, L. J. 
(3) 17 C. 329; 8 Ind, Dec. (x. dde 


The expression. 


“ket, 
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to the suit outof which this appeal has 
arisen are that there is a market within 
the Municipality of Habigunj called Puran- 
bazar. The appellant is the Receiver of 
an estate called the masulia estate which 
owns a small fractional share in the 
market. 'lhis market, as alleged by the 
plaintiff, is an old one, On the other 
hand the defendants say that the sale of 
fish and vegetables has been started in 
this market lately. For the purposes of 
this appeal it is not necessary for us to 


enquire whether the market is old or new. 


The- plaintiff applied to the defendant 
Municipality for a license under s. 339 
ofthe Bengal Municipal Act III of 1884 to 
use the market for the sale of fish and 
vegetables; but license was refused. On 
the 29th March 1920, the Commissioners 
of the Municipality resolved that they did 
not see their way to grant the license to 
the plaintif who was a part-proprietor. . 
By this resolution they intended to convey 
that the plaintiff had no right to apply 


- for a license under Ch. ‘X of the Act be- 


cause he was'a part-proprietor and: repre- 
sented only a fractional share in the mar- 
The plaintif has thereupon brought 
this suit for declaration that heis entitled 
to get license even though he is a part- 
proprietor. The learned Subordinate 
Judge before whom the suit was tried held 
that a part-proprietor was not entitled to 
apply for a license and dismissed the suit 
so far as it related to the use of the market 
for the sale of vegetable, ete. The 
claim for license for the sale of fish was 
granted subject to the plaintiffs carrying 
out certain improvements suggested by the ` 
defendant Municipality. Both parties 
appealed against portions of the decree 
affecting them adversely and both the 
appeal and the cross-appeal were dismissed 
by the Additional District Judge. 

The plaintiff has appealed to this Court 
and the defendant has taken a cross-ob- 
jection with regard to the decree relating 
to the fish market. 

The one point that arises in this case is 
whether the plaintiff as a part-proprietor 
or aco-sharerin the market is entitled in 
law toapply for a license under Cb. X 
of the Bengal Municipal Act. Various 


‘other matters have been brought to our 


notice, but it is not necessary for us to 
consider them. We propose to confine 
our decision to the question of law that 
has been raised inthis case, as to whether 
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a part-proprietor of a,market is entitled 
to' apply for a license under Ch. X of the 
Act or must. it be the entire body of 
owiers who may apply for such license. - 
It is conceded that there is no provision 
in Ch. X for submission of an application: 
for license. But the learned Subordinate 
Judge wasofopinion that in s, 340 ‘owner’ 
means the entire ‘hody of owners, who only 
can apply fora license under s. 339. This 
view has been accepted by the Additional 
District Judge. Now the question as to. 
whether the plaintiff is entitled to apply 
for a license is one that depends upon the 
meaning of the word.‘ owner’ as used in 
8. 340. Section 339 does not make mention 
of any application or of the person by whom 
it may be made. It simply lays down 
that in the case of a new market the Com- 
missioners may grant such license year by 
year on the certificate in writing under 
the hand of the Chairman. It no doubt. 
contemplates that the Commissioners must 
be moved for license by some’one Section 
340 says that the Chairman upon the appli- 
cation in writing of ‘the owner of any land’ 
shall grant such.certificate unless the land - 
be unfit for the purposes of the market. 
~ It is contended by the respondent that 
the word ‘owner’ as used in s, 340 must 
mean the entire body of owners; and it is 
further contended that when an application 
is made by the entire body of owners the 
Ohairman shall give the necessary certifi- 
cate; and such certificate being given an 
application must be made for the issue 
of license, We do not find any ground 
for holding that the word 'owner' as used 
in s. 340 means the entire body of owners. 
"The learned Judge: in his judgment says 
that after perusing the appropriate sections 
of the Act he is of opinion that the inter- 
pretation put upon the word 'owner by 
the Trial Court is the correct one. He has 
not referred to the appropriate section so 
that we are unable to follow his. reasonings. 
The term 'owner' has been defined in s. 6 
(11) of the Act. It ineludes (a) “ every 
person," I quote so much only as is neces- 
sary for the determination of the question 
raised before us, " who is entitled for the 
time being to.receive any rent in respect 
of the land with regard to which, the 
word is used; (bya manager on behalf of 
any Such person; (c) an agent for any 
Such.person; (d) a trustee for any such 
person." The interpretation put upon the 
word 'owner' by this clause enlarges its ordi- ~ 
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nary significance and is not intended to 
restrict it. On a careful reading of this 
definition it would appear that it is intend- 
ed to include, and not exclude, any person 
who ‘may be termed owner of the land;and 
indications, as supplied by the wording 
of this clause, are to be found in the use 
of such expression as "any rent" which 
signifies that any person whois entitled 
to any rentorany portion of the rent or 
any kind of rent is an ‘owner.’ 

Then again in the sub-els. (b), (c) and 
(d) the expression used is “ any such per- 
son.” Ifthe word ‘owner’ was intended to 
connote the entire body of owners, the use 
of the expression ‘any such person’ will 
be incompatible with this sense. The 
meaning ofthe term 'owner' in connection 
with s. 103 of the Act came up for con- 
sideration in the case of Narendra Nath 
Sinha v. "Nagendra Nath Biswas (1. The 
point that was raised in that case is 
whether a person who is not actually in 
receipt of any rent is a person who may 
be called an ‘owner. The point now 
. before us was not exactly considered in 
that case, but the observations at page 
509* of the report are of the greatest help 
in interpreting the -word ‘ owner’ in the 
way suggested by the appellant. There 
the learned Judges say as follows: “The 
term ‘owner’ is defined in cl. (11) of s. 6 to 
inelude every person who is entitled for 
the time being to receive any rent in 
respeet of the land with regard to which 
the word is used the term 'owner' 
also includes a manager or agent or trustee 
for any such person. This clearly is not an 
exhaustive definition of the term 'owner' 
because the word "include" is 
generally used ininterpretation clauses to 
enlarge the meaning of words so as fo make 
them comprehend not only such things 
as they signify according to their natural 
import but also the things they are de- 
clared to inelude...This definition, it must 
be remembered, however, was framed not 
so much with & view to confer rights as 
to impose liabilities." We.think that this 
is the correct view of the interpretation 


- of the: word “ owner" as usedin the Act, 


It is, however, contended by the respondent 
that that might be the meaning of the 
s..103 where the word ‘owner’ is used. 
But the words used in s. 340 are "the 
owner" and the article prefixed to the 
word "owner" signifies that the expression 
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is intended - to.. mean the entire body of; 
` owners.. " We:are: “unable to follow this read-- 


ing. and we are. of, opinion that the article: 
| is: used more for the sake of language than. 


for réstricting its meaning..- 


Reference. has been made tos. 344. by: 
the: learned Vakil for the appellant where, 
the: word. 'owner' is again used.and itis. 


argued.that if. the. contention. of the re: 
spondent is.correct, the. word 'owner' in 
that section must .also. mean. the entire 
body of. owners. It is not necessary to 


consider. that. point, because. as..is sub- 
by- the- respondent, the. liability-- 


mitted .. 
for: criminal . prosecution may be indivi- 


dual. 
to. the. appellant. on. the ground. that he 


wasa. part-proprietor,.he. was served with . 
notice under.s,- 344 to-show cause -why he. 
should not -be-prosecuted. for. Tunning.a- 
Tf . the Taw... 
Muncipality .. ‘to. prosecute . 


market. without- a license. - 
authorises the: 


any person who has failed to. take out 


a. license; -be .hé'a part-proprietor- or a. 


full ‘owner, it.is. clear that such person 
must -be entitled to -obey the order. for 
oa -disobedience of which heis prosecut- 
e 
is- sought -to be.put on the word, as.ac- 
cepted by the ‘Courts -below is correct,. the 


result will be that a man may be prosecut- i 


ed ‘for not taking'out. a license. because 


he happens to be a co-sharer—owner though, 
the Municipality has refused his applica-. 
tien for.license.because he isa part-pro- 
It .is not to be supposed that .. 
about.: 


prietor.' 
, the. Legislature“ intended to bring 
such an-anomalous position. : Another im- 
practicable result, may accrue from. -this 
' restricted . interpretation of: thé.. word 


‘owner.’ $f there are 100 proprietors owning. 


a market, it is nécessary according .to this 
view, that allof them must join. in. apply- 
ing - ‘for a license. If. -any of them, owning 
an infinitesimally small . share, refuses to. 


join in the. application, or if any one of. 


thém diés without leaving any immediate 


legal. representative, no. license: can be. 


‘granted | and the market must .be closed 
though it may be of 100 year's standing. 
We ‘are, therefore, of opinion. that “the 
interpretation put upon the word ‘owner’ 
“by the Courts below is wrong. The plaintiff 


as pari-proprictor of the market has the: 


right under the law to apply for a license. 
At the same time we wish it to-be under- 


stood. that we do-not want to fetter the-dis-. 
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‘But it is significant. that . though . 
the "Municipality. refused, to grant -license- 


If the. restricted. interpretation that : 
. improvements and.extension. 


-exclusively.to the appellant. and, 


. tion, 


‘matter -of granting .or refusing. 


. lie. 
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cretion -of-the, Chairman. vested .in him 
under ss. 339 -and 340 of the Act.. We only: 
decide that.the plaintiff is & person who. 
is legally entitled to.make. an application 
for a license. Whether.such application `, 
should be granted or not-is.a matter for. 
the. consideration of the Municipality. In - 
the view that we. take this:appealoughtto: 
succeed, 

There isa cross-objection by the respond-.: 
ent with reference .to.the decree . passed - 
by the Subordinate Judge which. has. been ` 
affirmed by. the... Court . “of Appeal -below;-: 
viz., “that the plaintiff be declared. entitled 
to. get. license. from the defendant for the. 
fish. market only on -payment of reason-- 
able fees and on effecting. improvements - 
of the market. as -the defendant requires- 
to be done for its fitness" It appears- 
that.after. the > plaintiff's application ‘for - 
license was. dismissed onthe. ground that. . 
he .was a part-proprietor, one Rai ‚Mohan , 
Das (alleged to be the general agent: of all 
the.: proprieters) applied . for.. necessary. - 
license. on the. 29th. May. 1920... The Chair- . 
man. thereupon. . visited the locality’ and. 


"n 


- granted the- certificate to the effect. that- 
„tle place was fit for the.sale of vegetables . 


ate 


and that the. place for selling fish-required :: 
-The. Courts : 
below have found that the place where the.. 
sale of fish is intended to be: held belongs.: 
there- 

fore, they have given a decree in the term" 
quoted above. It appears ..from the judg-.- 


“ments of both the Courts that the only . ° 


point raised before them. was as to whether , 
the place where the fish market was to.be . 


“held was within the exclusive ‘Ghandiani’ , 
„right of the. plaintiff. In. the cross-objec- 
however, the ground taken is that... > 


the suit is not maintainable in its pregent .. 
form. It is submitted that the market . 
having come into existence in .191& after... 
the extension..of Ch. . X. of.. the. Act to 
the Habigunj. Municipality; the . -Munici-. . 
pality had..the. fullest. discretion in the `, 
license : 
under s. 339 of -the .Act.. Such. being the =. 
ease suit in the:Civil Court to compel; the... 
Municipality to.grant a license. does not . 
We do. not “think that.there is. any. 
substance in this contention. Ifthe Muni- - 
cipality had .refused to grant license on- 


'any of the grounds mentioned in s. 339,. 


probably | thec contention of the learned, Vakil ` 
for the respondent. would have had some.. 
force; But. the.ground. upon whiçh-the. ap- 


- the. Courts below in so far 
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plication - has-been rejected is that as part- ` 
proprietor the plaintiff had no right to. 
apply. He is entitled to get a declaration 
from the Civil Court if the view taken by 
the Commissioner is wrong, that he is a 
person who is legally entitled to apply. 

The: result is that this appeal is allowed 
and the cross-objection dismissed. The. 
decree of the lower Courts in so far as it. 
‘refuses license to the plaintiff for the sale 
of butter, ghee, fruits -and vegetables is' 
set aside and declaration ‘made in favour 
of the plaintiff that he is entitled to apply 
for license for the use of the market for 
the sale of those articles. The decree of 
as it relates 
to the use of the market for the sale of 
fish will stand. - The plaintiff is entitled 
‘to his costs in all the Courts. There will 


- be -noorder for costs in the cross-objection 


which'is dismissed. . 


"Appeal allowed; 


Z. K,. 
< Cross-objection dismissed. 





ALLAHABAD HIGH COURT. 
Second CIVIL APPEAL No. 1760.or 1924. 
' May 13, 1924, 

Present :—Mr. Justice Neave. 
LACHMI NARAIN-—DEFENDANT— 
APPELLANT 

* . . versus 
MOOLI—PLAINTIFF—RESPONDENT, 
: Agra Tenancy Act (II of 1001), s. 65 (2)—Juris- 
diction of Civil and Revenue Courts-—Suit for injunc- 
tion. restricting tenants from using water of well for 
particular purpose, nature of —Ex-proprietary tenant, 
whether entitled to use’ water of well im one’ part of 


holding for irrigating other paris. 


A suit for an injunction restricting a tenant ‘from 
irrigating certain plots of land from a particular‘ 
well, does not fall within the purview of s. 65 
(2) of the Agra Tenancy Act and isnot excluded 


- from: the jurisdiction of.a Civil Court. [p. 537, col. 2.] 


An ex-proprietary tenant is not prohibited from using 
the water of a well situated in one plot of his holding 
for the irrigation of other plots in that holding merely 
because the latter-plots belong toa different landlord 
from the owner of the plot in which the well is situated. 
[ibid]. 3: 

Second .appeal against a decree of the 
Subordinate Judge, Muttra, dated the llth 
of October 1922. : 

Mr. S.C. Dass, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 

JUDGMENT.—The - defendant appel- 
lanttransferred to the respondent plot No.. 
922. in. December, 1906.. This plot. was his 
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sir land, and he accordingly became an ex- 
proprietary. tenant of it, Thereis a pakka 
well in the plot, and the defendant has 
been using the water from this well to irri- 
gate adjacent fields which he holds as sub- 
tenant from another landlord. The plaint- 
iff brought this suit for an injunction pro- 
hibiting the defendant-from using the water 
to irrigate any land other than plot No. 922 
and for damages. 
- The defence was, first, that the suit was 
not maintainable ina Civil Court, but 
should have been brought in the Reveune 
Court under s. 65 (2) of the Tenancy Act, 
and, secondly, that the defendant was entitled 
to-use the water of the well for any pur- 
pose he might desire. Both the Courts 
below have found against the defendant on 
both points. f 

With regard to the question of jurisdic- 
tion, there can be no doubt that the suit 
is triable by a Civil Court. Section 65 ofthe 
Tenancy Act prescribes in its first paragraph 


- the procedure to be followed in ejectment for 


forfeiture and in the second paragraph now 
referred to allows a landlord to sue for com- 
pensation in addition to, or in lieu of suing 
for ejectment, or to sue for an injunction 
with or without compensation. This para- 
graph admittedly refers back to s. 57 (b) 
of the same Act, which permits the eject- 
ment of a tenant on the ground of any act 
or omission detrimental to the land in the 
holding, or inconsistent with the purpose 
Now it cannot by anv 
straining of language be held that the use 


.of the water ofa well situated in the hold- 


ing of a tenant for the irrigation of other 
plots of land is detrimental to that holding 
or inconsistent with the purpose for which 
it was let. It isclear, therefore, that jhe 
suit was not cognizable by the Revenue 
Court but was properly brought in the Civil 
Court. i 

Turning to the second plea. I have not 
been shown any provision ofany Statute or 
any ruling of any Courtin which it has been 


-Jaid down that a tenant is not permitted to 


use the water ola well situated in one plot of 
his holding for the irrigation of other plots 
in- that holding merely because the latter 
plots belong to a different zemindar from 
the owner of the plotin which the well is 
situated. The learned Advocate for the 
respondent contends that as his client pur- 
chased the well along with the plot from 
the appellant he is entitled to prescribe the 
‘use to. which the water shallbe put, Such 3 
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doctrine seems to me to be inconsistent with 
the whole of the spiritofthe tenancy legisla- 
tion. Section 890f the Tenancy Act allows 
even a non-occupancy tenant to make a Will 
for the purpose of the irrigation of his hold- 
ing without the consent or even against the 
wishes of his zemindar; a fortiori an ex-pro- 
prietary tenant who had himself construct- 
ed the well on hisex-proprietary holding 
must be entitled to use the water from it 
for the purposes of irrigation. It has not 
been pleaded here that the tenant's use of 
the water hasin any way resulted in injury 
or loss of any kind to the zemindar nor has 
any custom been alleged by which the 
zemindar is entitled to limit the use of well 
in the plots oceupied by tenants. 

The appeal is allowed with costsin all 
Courts including in this Court fees on the 
higher scale. ANE h 

Z. K. Appeal allowed. 


PATNA HIGH COURT. 
Civi REvISION No. 196 or 1924. 
August 7, 1924. ` 
Present:—Mr. Justice Adami and 
Mr. Jústice Macpherson. 
KANHAYA LAL—DEFENDANT— 
PETITIONER 
versus 
` BALDEO LALL AND oTHERS—PLAINTIFFS— 
OPPOSITE PARTY. 

Court Fees Act (VII of 1870), Sch. TI, Art. 17 (0) 
—-Partition suit—Declaration of title and possession 
--Court-fee payable—Order declaring Court-fee suffici- 
ent —Appeal—- Revision. 

If m.a partition suit, in the forefront of his prayer 
in the plaint, the plaintiff asks for a declaration of 
title and possession, heis claiming in the guise ofa 
partition suit a declaration of his title and must pay 
an ad valorem Court-fee. [p. 539, col. 1.] 

Rachhya Raut v. Chando, 65 Ind. Cas. 294; 6 P. 
L. J. 662; (1921) Pat. 65; 3 P. L. T. 293; (1923) A. I. R. 
(Pat.) 113, followed. : 

‘The mere fact that a petitioner is too poor to pay 
Court-fees or there are other circumstances justifying 
leniency, furnishes no ground to the Court for 
neglecting an express decision of the High Court 
and the provisions of the Court Fees Act, or for 
depriving of its dues the Government Revenue in the 

- interest of which the Court Fees Act was passed. 
fp. 539, col. 2.] 

An order declaring that the Court-fee paid ona 
plaint is sufficient is not open to appeal or revision. 
[ibid.] . 

Appeal from an orderof the Subordinate 
Judge, Gaya, dated the 16th April 1924. 
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- Mr. Nawal Kishore Prasad II, for the 
Petitioner. i 
Mr. Rai Guru 


Opposite Party. 


JUDGMENT. . 

Adami, J.—The petitioner and the 
plaintiffs Nos. 1-4 opposite party are 
brothers, being the sons of Babu Garib 
Chand, deceased, who had a brother, Babu ° 
Saheb Lala Pleader. The latter died on 
the 25th December 1911, leaving a Will 
dated the 19th December 1911, by which 
he bequeathed all his property to the 
petitioner, who took out Probate of the 
Will on the 17th May 1912. Subsequently 
during the Survey Settlement proceedings 
the petitioner's name was entered in the 
Record of Rights and in the Municipal 
Register with respect to all the properties 
which he took under the Will of Babu 
Saheb Lal. It appears that the opposite 
party did not contest either the grant of 
Probate to the petitioner or the record of 
his name in the Record of Rights. This year, 
however ,they have. instituted the suit out 
of which this application arises, seeking 
partition of the properties coming down . 
both from their fatherand from Saheb Lal. 


In their plaint they asserted that Garib 
Chand and Saheb Lal were joint in mess 
and property, and that Saheb Lal died 
while still joint with his brother. They 
claimed that all the said properties were 
ancestral and that they were in joint 
possession of them all; and that Saheb Lal 
had been educated to becomea Pleader. 
out ofthe joint funds. The plaint, while 
not denying that Saheb Lal had madea 
Will in :favour of the petitioner and that 
Probate had been granted to him or that 
the petitioners name was recorded in 
respect of Saheb Lal's properties in the 
Record of Rights, alleged that the petitioner 
had obtained "Probate of Saheb Lal's. Will 
by fraud, and had procured the entry of 
his name in the Survey and Settlement 
Record and in the Municipal Register while 
he was karta of the family, without the 
knowledge of his brothersand in collusion 
with others. The plaintiffs inthe suit 
stated in the plaint that they did not admit 
the genuineness of the Will and they denied 
Saheb Lals right to execute the Will 
bequeathing property which they claimed 
to be joint property. The reliefs claimed 
in the plaint were a declaration that all 
the properties including those covered by 


Saran Prasad, for the 
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Saheb Lal's Will were joint family pro- 
perties and that they were entitled toa 
four-fifths share on. partition of all this 


property and the delivery to them of their ` 


partitioned share and costs. 

. They valued their four-fifths share at 
Rs. 15,107 for the purpose ‘of jurisdiction 
and paid Rs. 15 as Court-fees claiming 
that the suit was a partition suit pure and 
simple. 


Tlie petitioner as defendant to the suit. 


at once put in an objection that the Court: 
fee of Rs..15 was insufficient and that an 
-advalorem fee must be paid before the 


plaint could be accepted seeing that the, 


plaintiffs sought fora declaration of title, 
and for partition and possession. 

The learned Subordinate Judge in his 
order’ on the objection admitted that the 
suit is for adeclaration of title and posses- 
sion as well as for partition and that the 
decision of Dawson Miller, C. J., and 
Coutts, J.,in the case of Rachhya Raut v. 
-Chando (1) to the effect that if in a partition 
suit. im the forefront of their prayer in 
the plaint the plaintiffs ask for a declara- 
tion of title and possession they are claim- 
ing, under the guise of a partition suit 
a declaration of their title and they must 
pay anad valorem Court-fee, applies in the 
present case, But giving it as his reason 
that some of the properties in suit were 
admittedly joint,and the fact that the 
plaintiff's Pleader took upon himself the 
responsibility of having the suit dismissed 
respecting the other properties which are 
the subject-matter of dispute as having 
been held adversely by the defendant if 
complete ouster were established as well as 
the fact that the plaintiffs were not in a 
position to pay the advalorem fee, the 
learned Subordinate Judge held that under 


the peculiar circumstances of the case the: 


Court Fees Act had to be construed 
leniently and that the' decision in Rachhya 
Raut v. Chando (1) did not entirely 
apply. He, therefore, held that the Court- 
fee of Rs. 15 was sufficient and overruled 
the objection. 


It is against this order that the present: 


application is made. If an appeal lay 


against.this interlocutory order there’ is no . 


doubt what the result would. be. The 
plaint clearly asks for a declaration of 
title and possession as well as for partition, 


aud the learned Subordinate Judge was , 
(1) 65 Ind. Cas. 294; 6 D. b. J. w or Pat. 65; 3. 


P. L. T. 293; (1923) A. I. R. (Pat) 11 
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bound by the decision in Rachie Raut v. 
Ckando (1). The mere facts: that a Pleader 
gives an undertaking or that no decla- 
ration is' necessary with regard to a 
partition. of some of the property or that 
the petitioner is too poor to pay Court-fees 
give no good ground for neglecting an 
express decision ofthe High Court, and 
the provisions of the Court Fees Act or 
for depriving of its dues the Government 
Revenue in the interest of which the Court- 
Fees Act was passed. 

No appeal, however, lies and we have to 
consider whether this Court can interfere 
in revision. I think itis clear that it can- 
not. No question of jurisdiction arises, for 
the Subordinate Judge had jurisdiction 
to decide whether the suit was one in which 
an ad valorem fee should be paid, Le may 
have decided the question wrongly, but 
jurisdiction is not affected. Order VII, r. 11 
(e) cannot be invoked by the petitioner for 


' that rule requires the rejection of a plaint 


where "the plaintiff, on being required by 
the Court tosupply the requisite stamp- 
paper within a time to be fixed by the 
Court, fails to do so.’ 

In the present case the Buboniiüsie Judge 
accepted the Court-fee of Rs. 15 as sufficient 
and, therefore, there was no direction to the 
plaintiffs which was disobeyed. "This is not 
a case either in which the decision of the 
category within whicha suit lies affects the 
jurisdiction and competence of the Court to 
try the case. 

It must be decided, I think, that this Court 
At 
the same time I think it should be made 
clear to the learned Subordinate Judge that 
as he has by his order circumscribed the 
scope of the plaintiffs suit the plaintiff 
should not be allowed to again exteifd its 
scope unless he consents to pay the further 
Court-fee required by law. 

Subject to this remark, I would reject the 
applieation. 

Macpheraon, J.—1lagree. 


Z. K. Application rejected. 
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CALCUTTA. HIGH: COURT. 
APPEAL. FROM rr ‘DECREE No. 37. 


F 1922. 
March 24, 1924. , 
Present,:-——Mr. J ustice -Mukerj ji. 


UMARAM. QGÓGOI—PLAINTIFF— 
ATEAN : 


PÜRUK OHAND OSWAL AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 41, princi- 
ple of, applicability of. 


Section 41 of the Transfer of Property Act, provided, 
its conditions are thoroughly satisfied, affords a pro-. 


tection to bona fide purchasers from, ostensible owners 


and lays down an exception to .what may be said to be. 


the general rule that a person cannot convey a "better 
m he himself':has:.in. the property. [p. 541, 
col 

The section is based on the principle that if a party, 


having an interest to prevent an act being done has | 
full-notice of its having -been done and -acquiesces- 


in it so .as-toinduce a reasonable.belief'that he con- 


sents.to it, and:the position of others is altered: by. their. 


giving credit to his sincerity, he has ,no, more right to 


“challenge the act to their. prejudice than -he would 


have had if-it had been done-witlr his previous license. ' 
[p 542, col, 1] y 

, however, any one of ‘the .essential elements men- 
tioned’ in s.4l of the Transfer of Property’ Act be 
wanting, the transferee is not entitled to thé protéc- 
tion provided by-that section - [ibid.] 


Rajendro Nath:Holdar y. J gendra Nath Banerjee,. 14. 


M. I. A. 67 at p. 77; 15 W. R-P. C. 41; 7B L. R. 216; 
2 Suth. P. O. J. 422; 2 Sar. P. C. J..666:. 20. E. R. 711, 
Lala Parbhw Lal. v. Mylne, 14, C. 401 at p. 413; 7 Ind. 
pes (N. 8.) 267,. Caárneross-v. ‘Lorimer, (1860) 3 Macq. 

H. L, C. 827; 7 Jur.. (x. 8.) 149; 3 D, T130; 123 R. R. 


906, Sarat. Chunder Dey v. Gopal Chunder. Laha, 20 Q. 


296; 19 I. A. 203; 6 Sar. P..C. J. 224; 10 Ind. Dee. (x. s.) 


" 901 Pe. 0), Bhimappa y. Basawa, 39 B. 400; 7-Bom. L. 


2 


- R. 405: and Ballu Mal v. Ram Kishen, 64 Ind. Cas. 14; - 


43 A, 203; 19 A. L. J. 11, referred to. 
Appeal against; a. decree of the Subordi- 


nate. Judge; Assam Valley Districts-at. Jor- : 
. hat, dated the 9th of July 1921, 


reversing 
that of the Munsif, ‘Golahat, dated the 23rd _ 
of June.1920. 

Babu. Amarendra. Nath. Bose and. Mr. 
Mahommed Nurul Haq Choudhuri. for Mr. 


Syed, Mahommed ‘Saadulla, for. the. Appel- 


lant. 
Mr. A. S. M. Abra, for the, 'Respondents, 


d UDGMENT.—Some : of the questions 
which arose for consideration upon the facts 
proved or sought to be proved on behalf of 
the parties in this suit are these:— 

-1st :—Is the defendant No. 3 the Boed 
son of Bhadoi? ^ - 


2nd :—Is thé plaintiff ai from ques- : 


tioning the adcption, if any, of Bhadoi? 


.. 8rd:—Was there a separation between- 
` the defendant No. land the defendant No.3: 


after Bhadoi's death ? 
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4th :—Is the plaintiff entitled to any re-. 


- lief in view of the provisions of s. 41 ‘of the TP 


Transfer of Property Act ? 


The first question the Court of first: c 


stance answered in the affirmative. This 


finding was .based on the following :—1. .. 


The direct evidence of. adoption; 2. the 


fact that the defendant No. 3 left his | 


father's house and came to live with Bhadoi, 


and. lived with thé latter till his death; 3. -. 
the fact that the defendant No. 3 lived with. 


Bhadoi and then with defendant; No. I till 


the latter separated from him about a:year.. 


. after Bhadoi's death and that.the defendant 
No. 3 was still living in Bhadoi's house; 


: 4. the fact that the defendant No. 3 . posses-. 


sed- Bhadoi's land, though he had some: 
paternal land which was in the occupation. ` 
of his nephews ; and 5. the fact that the. ex-. 


planation offered by the defendent No. 1 to 
the effect that the defendant No: 3 occupi- 


ed _Bhadoi’s land as his . ploughman, was . ' 


false: The lower Appellate.Court observes 
in its judgment: "My finding 
that there was no adoption.at all”. 


, therefore, i is. 
I have: 


been. asked. to treat this finding as a finding. 


of fact, I regret, Iam unable to, do so. The 
grounds, upon which-this ultimate finding 


these :—1. 
evenif there was .an ‘adoption: it. was not 
valid. Itwas said that the defendant No. 
3 was given in adoption by „his: mother. 


“The mother. had no.power to give him in. : 


adoption." 9.. "T am, however, not satisfied 


_ is based in the words of that judgment are. 
"The evidence is meagre and , 


» 


that defendant No. 3 was always recognised : 


,as Bhadoi's son or that he-is in, possession - : 
rejecting. “the, 


"of all properties of Bhadoi" 
argument to that.effect, put forward on. be: 


half of the. plaintiff-appellant before him., 


The finding based on these two .grounds., 


might mean either that there was no 


adoption in fact .or. that the adoption. was 


not valid in law. The view that it was not 
valid in law cannot be supported in view of 
the ruling in the case of Jogesh Chandra 
Banerjee, v. Nritya Kali Debi (1). 


self to say that it is the ‘one and not ‘the 
other, In second appeals we are precluded 


I am, 
therefore, asked to hold that the.finding . 
means that there was no adoption in.faet.' ` 
I do.not know why I should takeupon my- : 


from interfering with findings of fact arriv- ` 


ed at by the lower Appellate Court; 
judgment, not a finding of fact at all, 


(1) 30 0, 965;.7 O. We, 871, 


but - 
. what is relied upon in this case.-is,in my 
It 
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Court to. say that the lower Court must 
have meant something for no other reason 
than that. it was its duty to say ‘the same. 
I, therefore, think that this is not a finding 
of fact. "Moreoverif the Court meant to re- 
verse the finding of the primary Court on 
this point, should it.not have considered 
all the important materials on which that 
finding was based? Iam not unmindful of 


the fact that it would be intolerable if&. 


. Court were required to give all its reason- 
ings in its judgment or notice all the evi- 
. dence which influences its decision, But 
the position is wholly different where a 
‘Court takes upon itself.to reverse a find- 
“ing of the Trial Court on a question of facts. 
Now let us examine the five grounds given 
by the Trial Court on this point and see 
how: they have been dealt with-by the lower 
Appellate- Court. © No. 1 may be-said to 
have been disposed of for in the opinion of 
.the lower Appellate Court. the direct .evi- 
dence was meagre. Nos. 2 and 5 have been 
-disposed -of. by. the finding that the plaintiff 
was in possession and as soonas he was 
dispossessed he fileda possessory suit under 
8. 9 of the Specific Relief Act and recovered 
possession. But what about the admitted 
fact that the defendant No. 3 wasin occu- 
pation of the: lands, the explanation ;for 
which ocoupation was_not accepted by the 
Trial Oourt? . What about the separation of 
defendant No, 1 from the défendant? 
What about the defendant No.3 still living 


` in Bhadoi’s house? What about the infer- ` 


-ence that may be drawn from the fact that 

defendant No. 3 had left his paternal - pro- 
. perties such as he had and that his nephews 
' were occupying them? Ignoring these facts 
and circumstances altogether if the lower 
‘Appellate Court.means to suggest that its 
finding was that there was no .adoption -in 
fact, I.am not prepared to accept that find- 
ing as a finding of fact. 

Then. as. to. the: second question, the 
question arises. if it be found that there 
wasan adoption in fact but that the same 
was invalid for some reason or another, or 
that the defendant .No. 3 was treated by 
-Bhadoi in such a. way as Jed him to. believe 
that he was Bhadoi's adopted son, and on 
that footing and on aecount of such acquies- 
cence and by reason of such encouragement, 
he severed his.connexion with -his natural 
family or underwent a change of circum- 
stances in such away that when restored to 

„his natural: family his- position would :be 
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"very different from what it would have been 
if he had never left it.. This principle of 
estoppel has been recognised in Rajendro 
Nath Holdar v. Jogendra Nath Benerjee (2). 
This question would arise, if the finding of 
the learned Munsif to the effect that de- 
fendant No. 3 left his paternal home and 
properties and came to live in Bhadoi's 
family and lived | there ‘since then till 


the suit, is not reversed on appeal, provided 
that it be found that Bhadoi acquiesced in 


or encouraged the defendant No. 3 in re- 
garding himself .as his adopted son and the 


-change of circumstance took place in conse- 


quence of such acquiescence or encourage- 


ment. ' It will, however, have to be remem- 


bered thatestoppelis purely personal and 


_ it will not affect the defendant No. 1 in so 


far as he claims a title otherwise than 
through Bhadoi [Lala. Parbhu Lal v. Mylne 
(3) This matter does not appear to have 


.been. dealt with by the lower Appellate 


Court. ) 
On the findings of the learned Munsif and 
upon the uncertain finding of the learned 


‘Subordinate Judge on the question of pos- 
session which I have referred to above, 


arisesthe third question, and if it be answer- 
ed in the affirmative, a question of limita- 
tion may. also arise. 

‘The fourth question arises upon the find- 
ing that the. defendant No.1though serv- 
ed with notices of registration of the names 
of the defendant No. 3and also of the de- 
fendant No. 2raised no protest or took no 
steps to cancel the same. The omission to 
do so, so far.as the registration of the name 
of the defendant No. 3 is concerned may be 


.condoned on the ground that he wasa minor 


at the time; but the continuance of ihe 
said omission when he became major and 
also the omission so far as the registfhtion 
of the name of the defendant No. 2 is con- 


-cerned may not create an estoppel unless it 


was the duty of the defendant No. 1 to speak 


_and.in that sense there may be no estoppel 
-.so far as. the defendant No. lis concerned. 


But s, 4lof the Transfer of Property Act, 
provided its conditions are fully. satisfied, 
affords a protection to bond fide purchasers 
from ostensible owners; and lays down an 
exception to what may be said to be the 
general -rule that & person cannot convey a 
better title than he himself hasin the pro- 


(© 14 M. I. A. 67 at p. 77; 15 W. R. P. C. 41; 7 B. L. 
R. 214; 2 Suth: P. O. J. 422; 2 Sar. P. C. J. 660; 20 E. 


R. 711. : 
(8) 14 C. 401 at p. 413; 7 Ind, Dec. (x. s.) 267, 
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perty. The principle has been thus enun- 
ciated by the House of Lords in the case of 
Cairnucross v. Lorimer (4): "If a man either 
by words or by conduct has intimated that 
he consents to an act which has been done, 


and that be will offer no opposition to it, 


although it could not have been lawfully 
done without his consent, and he thereby 
induces others fo.do that from which they 
otherwise might have abstained, he cannot 
question the legality of the act he had so 
sanctioned, tothe prejudice of those who 
have so given faith to his words, or to the 
fair inference to bedrawn from his conduct." 
Generally speaking, if a party having an 
interest to prevent an act being done has 
full notice of its having been done and ac- 
quiesces in itso as to induce a reasonable 
belief that he consents to it, and the posi- 
tion of others is altered by ‘their giving 
credit to his sincerity, he has no more 
right to challenge the act to their prejudice 
than he would have had if it had been done 
with his previous license. 

The same principle has been adopted in 
the case of Sarat Chunder Dey v. Gopal 
Chunder Laha (5) and Bhimappa v. Basawa 
(6). In the latter case Sir Lawrence Jenkins, 
© J.,at pages 403 and 404 laid down that 
mere acquiescence is not equivalent to con- 
sent; consent need not be by word and may 
be by act, and if consent can be intimated by 
conduct as well as by act, it is clear that 
acquiescence may, under certain circumstan- 
ces, be taken to be consent. If, however, any 
one of the essential elements mentioned in s. 
41 be wanting the transferee is not entitled 
to the protection provided by that section 
[Ballu Mal v. Ram Kishan (7)}. In any event, 
this question has got to be considered, but 
has pot been considered. 

J, therefore, think that the decree of the 
learned Subordinate Judge cannot stand. 
lt is hereby set aside and the case sent back 
to his Court so that the appeal may be 
dealt with afresh in the light of the ob- 
servations made above and necessary 
findings being arrived at, the appeal may 


be disposed of. Costs of this Court to abide 
‘the result. : 
Z. K. Decree set aside. 


(4) (1860) 3 Macq. H. L. C. 827; 7 Jur. (N. 8.) 149; 3 
L. T. 130; 123 R. R. 906. 

(5) 20 C. 296; 19 T. A. 203; 6 Sar. P. C. J. 224; 10 Ind. 
Dec. (x. 8.) 201 (P. C). 

(6) 29 B. 400; 7 Bom. L. R. 405. 

(7) 64 Ind; Cas. 14; 43 A, 263; 19 A. L. J. 11. 
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LAHORE HIGH COURT. 
Szcoxp Civin APPEAL No. 881 or 1924. 
November 15, 1921, 

- Present: —Mr. Justice Martineau. 

FEROZE DIN AND ANOTHER—PLAINTIFFS 

— APPELLANTS 
^o. versus 
MULA SINGH AND ANOTHER-- 
DEFENDANTS — RESPONDENTS. 

Will—Probate—Revocation—Disappearance of Will 
—Presumption. ' 

It is not always to be presumed from the disappear- 
nes a Will that the testator had revoked it. [p. 543, 


col. 1. < - 

Shib Sabitri Prasad v. The Collector of Meerut, 29 A. 
82; 3 A. L. J. 747; A. W. N. (1906) 295 and Padman v. 
Hanwanta, 29 Ind. Oas. 807; 93 P. R. 1915; 18 M. L. T. 
54; 19 C. W. N, 929; 13 A. L. J. 801; 17 Bom. L. R. 609; 
2 L. W. 615; (1915) M. W. N. 500; 22 C. L. J. 172; 110 
P. W. R. 1915; 29 M. L. J. 307; 11 P. L. R. 1916 (P. CO), 
relied upon. 

Where it appeared from the certified copy of a Will 
which could not be found that the Will had been exe- 
cuted in favour of the beneficiaries because they had 
been brought up by the testator, who was their great 
uncle ;-and the caveators were related to the testator 
in the same degree as the beneficiaries : 

Held, that from the mere fact that the Will had dis- 
appeared, it could not be presumed that the testator 
had revoked it. [p. 542, col. 2.] 


Second appeal from & decree of the 
District Judge, Amritsar, dated the 5th 
January 1924. : 

Mr. Sagar Chand, for the Appellants, 

Lala Ishwar Das, for the Respondents. 

JUDGMENT.—This is an appeal 
from an order dismissing an application 
for Probate -of the Will of one: Sundar 
Singh, who died in February 1923. 

The Willis not forthcoming, but a certi- 
fied copy. of it has been produced, and the 
learned District Judge has found that it 
was duly executed, but he has dismissed 
the application on the ground that the dis- 
appearance of the Will has not been ex- 
plained and that a presumption arises that 
the testator revoked it.. 

Sardha Ram, the writer of the Will, has 
proved that it was duly executed by 
Sundar Singh, producing an entry in his 
register in support of his statement. 

On the question: of. revocation I differ 
from the view taken by the learned Dis- 
trict Judge. The appellants.cannot be 
expected to know what has become of the 
Will, which was executed in 1911. The 
learned District Judge has relied on 
Uttam Das v. Chanan Das (1) but that was 
a case in which a man had, while. he 
was a bachelor, made a Wil in favour of 
his chela which would have entirely dis- 
.- (1) 20 Ind. - Cas. 462; 51 -P; R, 1913; -283 P, L. R, 
1913; 200 P. W. R. 1913, : : 


[85 T. ©. 1995]. - 


inherited his wife and.children, and it 


was held that ‘the Court was justified in: 


-assuming that -the testator had revoked 
„the Will, which was not to be found and 
left everything to à comparative stranger. 
This is clearly distinguishable from the 
present case. The certified copy of the 
Will shows that. the Will was executed in 
favour of the appellants because they had 
been brought up by the testator who was 
their great uncle. The respondents are 
related to the testator in the same degree 
as the appellants, being the sons of.one 
of his brothers, while the appellants are the 
grandsons of another brother. Itis pointed 
out that the appellants are Muhammadans 
.but when this fact did not prevent Sundar 
Singh from making a Will in their favour, 
it is also not a reason for his afterwards 
revoking the Will. It is-not always to be 
presumed from the disappearance of.a 
Will that the testator revoked it. See Shib 
Sabitri Prasad v. The Collector of. Meerut 
(2) and Padman v. Hanwanita (3) and it 
appears to me that no such presumption 
can be drawn in the present case. 

No executor was appointed in the Will 
either expressly or by implication, but the 
testator left the. whole of his property to. 
_the appellants. 5 

I accept the appeal and direct tha 


Letters of Administration be granted to the: 


:appellants with a copy of the Will annexed. 
The respondents will pay the appellants' 
costs in both Courts. 


ZK. - : Appeal accepted. 

(2) 29 A. 82; 3 A. L. J. 747; A. W. N. (1906) 295. 
. (3) 29 Ind. Cas. 807; 93 P. R. 1915; 18 M. L. T. 54; 
“19 O. W. N. 929; 13 A. L. J. 801; 17 Bom. L. R. 609; 
. 2 L. W. 615; (1915) M. W. N. 500; 22 C. L. J. 172; 110 
"P. W. R. 1915; 29 M. L. J. 307; 11 P. L. R. 1916 (P C). 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 241 
: or 1923. f 
: August 4, 1924. 
Present: —Sir Jwala Prasad, Kr., 
Acting Chief Justice; and Mr. Justice 
: ` Kulwant Sahai. 
BABU LAL SAHU-—INsOLVENT— 
3 APPELLANT ] 
NM versus 
KRISHNA PRASHAD— CREDITOR 
] — RESPONDENT. ' 

Provincial Insolvency Act (III of 1907), ss. 24, 44 
—Provincial Insolvency Act (V of 1920), ss." 88 (8), 41, 
.42, 47, 64—Ciwil Procedure Code (Act V of 1908), 
O0. XXXIV, v. 6—Proof of debt after conditional 


discharge, whether permissible-—Debt barred after date . 
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of adjudication, whether can be proved—Secured 
creditor—Realisation of security—Balance of debt 
whether can be proved in absence of personal decree. | 

The discharge contemplated by. s. 24 (3) of the 
Provincial Insolvency Act of 1907, which corresponds 
to s. 33 (3) of the Provincial Insolvency Act of 1920, 
is the final discharge and not a conditional discharec 
of the insolvent. The effect of a conditional dis- 
charge is not to terminate the insolvency proceedings. 


 [p. 544, col. 2; p. 545, col. 1.] 


A conditional discharge of the insolvent does not 
debar a creditor from proving his debt in insolvency. 


-[p. 544, col. 2.) 


~A creditor is entitled to render proof of his debt at 
any time during the administration so long as there 


„are assets to be distributed and no injustice is done 


to third parties.  [ibid. 
A debt which was alive and not barred at the date 
of adjudication can be proved at any time during the 


: icc of the insolvency proceedings, [p. 545, col, 


.. Sivasubramania Pillai v. Theethiappa Pillai, 75 Ind. 


Cas. 572, relied on. 
A decree: under O. XXXIV, r.6 ofthe C.P. C. 
does not create a debt but merely authorises the 
decree-holder to realise it by means of execution in 
the ordinary way. The absence of such a decree 
therefore, does not inlaw debar a creditor from prov- 
ing his debt in insolvency proceedings. All that is 
necessary for the purposes of insolvency proceedings 
is to prove the existence of the debt. [ibid] ` 
Under s. 47 of the Provincial Insolvency Act of 1990 
asecured creditor who realises his security may prove 
for the balance due to him after deducting the net 
amount realised. The fact that he had got his name 
removed from the list of scheduled creditors and had 
proceeded to realise his security will not debar him 
of his statutory right to prove for the balance due 
to him in the insolvency proceedings. [p. 545, col, 2: 
p. 546, col. 1.] ; dE 
Appeal from an order of the District 
3 ude, Monghyr, dated the 27th . August 


Mr. Manohar Lal, for the Appellant. 
Mr. Shiva Narayan Bose, for the Re- 


spondent. 
Kulwant Saal Ji 
ulwant Sahai, J.—The appellant 
Babu Lal Sahu, was adjudged an ineolyent 
by an order dated the 11th December 1913. 


` In the schedule attached to the insolvency 


petition filed by the appellant he had 
included à mortgage debt due to the res- 
pondent Krishna Prashad undera mortgage- 
deed dated November 1911. The respond- 
ent, however, instituted a suit on the 18th 
December.1913 in the Court of the Subordi- 
nate Judge to enforce his mortgage. A pre- 


" liminary mortgage-decree was passed in his 


favour on the 23rd January 1914 and a 
final decree for sale was made on the 7th 
September 1914. On the 3rd September 
1917 he applied before the District Judge 
in the insolvency proceedings for expung- 


ing his name from the schedule of creditors 


and on the 17th September 1917 the 


* 
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< Disteiét: 5 adgs ordered that’ the name ‘of 
_ the respondent Krishna Prashed be removed 
from the schedule. “The respondent therc- 
upon „executed his. mortgage-decreé and 
' brought -the- mortgage property to sale. 
The sale was held on the 24th April. 1918 
;and a sumóf Rs. 560. was realised thereby. 
“On the 23rd August 1919 the. District Judge 
made a.conditional order of discharge in 
‘favour ‘of the appellant in’ these. words: 
"Pleader heard, . No. objection- filed. In- 
solvent - discharged. on . condition - that -his 
, Subsequent . earnings or income or after- 
. acquired property will still be subject to 
proceedings in this Court-at the-instance 
"of the creditors.. : On the 4th -of June:1923 
the. respondent Krishna Prashad. filed. a 
¿petition -before ‘the District Judge in the 
a Hienivenay proceedings ‘stating that a; sum 


-of Rs. 1,767-13-0 on-account of--principal `“ 
,and, interest. was still'due-to him. under ` 


` the-mortgage-decree’ after the .sale of the 
‘mortgaged. property.and that he was inform- 
-ed-.‘that..since the order of: discharge, : the 
insolvent had. acquired properties: "get out 
-in Schedule Lattached to his. petition and 
praying that. the’ insolvent may: be. ordered 
"ko, make over- the..said - “properties - to. the 
_Court-and’the same. may. be applied towards 
the liquidation of the debt and that the 
petitioner, namely the respondent, may be 
permitted to prove his debt. Notice of-this 
;applieation was given tothe insolvent who 
"filed a -petition of objection -on various 
grounds. Those objections have been. dis- 


allowed by- the ‘District Judge who by-his © 


:, order dated the^27th .of-August 1923: has 
"allowed: the application of the respondent 
and permitted. him .to. prove.thé balance'of 
.:his debt. E 

- Against , this order of. the District Judge 
th® insolvent has. come up in appeal: to 
- his, Court. 

"The-points argued:by the learned -Counsel 
for the: appellant-are first, that: the réspond- 
ent. could: not: be allowed. to prove his- debt 
_after-the-order. of dischargé made by” the 
“District Judge ons28rd-August 1919; second- 
Ay, that. the. ‘debt: is. not provable- under 


‘the Act-inasmuch -as it. is barred by limita- | 


_tion,. thirdly,:that before proving thë debt 
. it. was :.necessary.- for : the respondent. :to 
obtain a decree -under.O, XXXIV, ri-6 of 
the C. P.C. and -fourthly, that having: got 
.his..name -removed “from the schedule of 
“ ereditors-in’ the’ Insolvency ‘Court’ :the reg- 
“pondent-could only.look to the security ‘and 
could mot claim any dividend. 


"KRISÉNAPRASHAD. - cU [85 LC: 1925] . 
: Tei is necessar y t state at the outset that’ s 
j the insolvenéy-proceedings were commenced 
and the. order of discharge was made iu 
the present case under the Provincial In* 
solvency Act III: of 1907, but at the time: 
the present application was made byi the, 
"yespondent.in June 1993 the Act of 1907 
“had been repealed and- Act V of 1920 was. 
in force. -In order to consider the "effect | 
of the discharge. made on the “23rd ‘of 
August 1919 we have to look to the provi- 
sions in'the Act of 1907 whereas in consider- 
ing the present application of the.res-. 
.pondent- for leave to prove his debt, it-is +, 
contended - that- we: are to be. guided’ by 
“the Act of 1920. | Th here is, however, no : 
‘difference -in-the: provisions of the two ‘Acts. 
.as regards the effect of a conditional order. . 
: "of. discharge. A 
“The provision’ for discharge i in the Act of . 
1907 is-contained-in s. 44 ofthe Act, which 
-section corresponds: with- ss. 4Y and 42.of 
“the “Act of 1920: -Section “44, sub-s: 2 (c) of 
the Act-of 1907-prescribes that: the Oourt may 
grant an orderof discharge subject to àny . 
conditions with- respect to- any earnings or. 
-incóme.. which. may. afterwards become due. 
to the insolvent,-or with respect to, his 
‘after-acquired property, which exactly cor- ' 
responds with the provisions - -of: s,:41-sub-. 
8. 2 (cyof.the Act o£1920. Now, the effect 
‘of .a discharge is to -release the - ‘insolvent 
from all debts entered in the schedule (s.45 
of the Act-of 1907-and section 44 -of the Act: 
of 1920) but a conditional: discharge’ does 
xot- release the-insolvent. Section 24:(3) of - 
the Act ‘of: 1907. which "materially corres- .. 
ponds with s.-33 (3) of the Act of 1920 pro- 
vides that any ‘creditor of «the: ‘insolvent 
may, at any time before the discharge of . 
the insolvent, tender proof of his debt and. . 
apply to.the Court for an order. directing 4 
his name: to be.entered in the schedule às - 
a creditor -in: respect;of any’ debt ‘provable ' 
under this Act:and not entered in the 
schedule and the Court aftercausing notice to 
be served on the insolvent andthe other cre- 
ditors, and hearing their A ections z any), : 


.the seed har 

by 8..24°(3)-of fies DIE Act (s. 33 (3) of -the 
"new Act) means the final discharge * and 
- not.the conditional ‘discharge of- the-insols. . 


a vent; pe effett. of such: conditional discharge 


u 
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being that the insolvency proceedings are - 


not terminated: Section 39 (4) ofthe. Act 


` of 1907 which corresponds with s.'64 of the 


Act of 1920 authorises certain creditors to 
prove their debt-before the declaration of 
the final dividend by ‘the Receiver and this 


.shows that debts. can be proved even after 


‘the order.of discharge in certain cases and 


-in the present case.no final dividend ap- 


t 


‘ing a decree under O. XXXIV, r. 
.O. P. O, and that an application for a 


-has yet. been declared. 


pears to have. been made up to the. date 


when the. application was made by the, 
. respondent in-June 1923, and it does not 
- appear. from the proceedings in the insol- 


vency proceedings that any final dividend 
In the decision of 
the Madras High Court in the case of 


‘Sivasubramania Pillai v. Theethiappa Pillai 


(1), their’.Lordships after an elaborate con- 
Sideration of all the authorities on the point 
have come to the conclusion that the.con- 


‘ditional order of discharge, like the one 


in the present case does not debar the 


creditor from proving his debt in insolvency ` 
and that a creditor is entitled to .tender: 
‘proof of his debt at any time during the 


administration so long as there are’ assets 


.to'‘be distributed and no injustice is done to 


third perties. I am, therefore, of opinion 
that the first. contention raised by the 
learned Counsel for the appellant cannot 
He sustained. 


' The second contention of the learned 


Osureel for the appellant is that the debt 


is barred by limitation and is not provable 
under the Act. His contention is, that the 
sale.of the mortgaged property in execution 
of the mortgage- decree having taken place 
on the 24th April 1918 the respondent could 
proceed against the person and other pro- 
perties of ‘the insolvent only after obtain- 
6 of the 


desree under O. XXXIV, r. 6 could be made 
only within three years from the date of 
sale of the mortgaged properties, and this 


: not having been done his debt is, barred 


by limitation and that he could not be 
allowed to prove a barred debt. The 
answer to this contention is contained in 


-§. 28 of the. Act of 1907 which corresponds 


with s. 34 of the Act of 1920.. This section 


provides that "all debts. and liabilities. 


present or future, certain or contingent, to 
which the debtor is subject when he is 
adjudged an insolvent or to which he may 
become subject before his discharge by 


` (1) 75 Ind. Cas. 572. UE D 2 
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i: Act,” 
'8. 28 inrthe, Act of 1907 being that demands 
dmsthez.nature of .unliquidated damages 
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reàson of any obligation incurred before 


-the date of such adjudieation, shall be 


deemed to be debts provable under this 
the only. limitation in sub-s. 2 of 


arising otiébyrise than by reason of acon- 


tract’ Cor: Breach of.trust shall not be 


provable under this Act, while the limita- 


«tion in el. (1) of s..34 of "the Act of 1990 is 


that debts which have been excluded from 
the schedule on the ground that their value 
is ineapable of being fairly estimated and 
demands in the nature of unliquidated 
damages arising otherwise than by reason 
of a contract or a breach of trust shall not 
be provable under.this Act. Therefore if 
the debt was alive and not barred at the 
time when the order adjudging the appel- 
lant an insolvent was made it can be proved 
at any time during the continuance of the 
insolvency proceedings. This view is also 
supported by the case of Sivasubramania 
Pillai v. Theethiappa Pillai (L) referred to 
above.. This contention of the learned 
Counsel for the appellant must also be over- 
ruled. 

The third objection taken on behalf of the 
appellant is that the respondent could noi be 


allowed to prove the debt before obtain- 
ing a decree; under O. XXXIV, r. 6 of the 


CQ. P.C. Now, the necessity of obtaining a 
decree under O. XXXIV, r. 6 of the Q. P. 


'Q.is to realise the debt by means of exe- 


culion proceedings. A decree under 
O. XXXIV, r. 6 does not create a debt but 
merely authorises the decree-holder to 


-realise it by means of execution in the 


ordinary way. ` The absence of a decree 
under O. XXXIV, r. 6 will not in law debar 
a creditor from proving his debt in insol- 
vency proceedings. All that is neaessary 
for the purposes of insolvency proceedings 
is to.-prove the existence of the debt and, 
therefore, the absence of decree under 
O. XXXIV, r. 6 of the C. P. C, will not 
debar the respondent from proving his debt 
in the present proceedings. 

. The last 'objection taken by the appellant 
is equally unsustainable. Under s, 31, cl. (1) 
of the Act of 1907 which corresponds with 
8. 47, cl. (1) of the. Act of 1920 where a 


. secured creditor realises -his security he 


may prove for the balance due to him after 
deducting the net amount.realised. The 
fact of his getting his name removed from 
the list of scheduled creditors and proceed- 
ing to realise his security will not debar 
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him ofthe statutory right to prove for the 
balànce due to him in the insolvency pro- 
ceedings. I am, therefore, of opinion that 
the order màde by the learned District 
‘Judge is correct and the grounds taken 
‘by the learned Counsel for the appellant 
are unsound and cannot prevail. 

"The appeal must be dismissed with 
costs. ; 

Jwala Prasad, Actg.C. J.—I agree. 

Z. K. Appeal dismissed. 


— ud 


MADRAS HIGH COURT. 
SECOND Civin ApPzAL No. 214 or 1921, 
February 14, 1924. 
Present:—Mr. Justice Wallace. 
.KEEZHANTHI JANAKI AND OTHERS— 
PLAINTIFFS—A PPELLANTS 


` versus g : 
PATHIAPURAYIKEEZHANTHI 
. GOVINDAN AND OTHERS—DEFENDANTS— 


RESPONDENTS: 

Evidence Act (I of 1872), s. 115—Hstoppel—Donee, 
whether can question right of ostensible donor to make 
gift — Malabar Law — Tarwad—Gift of property 
described as jenm, nature of—Suit to set aside gift— 
Limitation. ] Si 

A person who takes property under a gift from several 
ostensible donors, is estopped from asserting that 
some of the donors had no right to make the gift. 
[p. 546, col. 2.] 

Bijraj Nopani v. Pura Sundary Dasee, 24 Ind. Cas. 
296; 42 C. 56; 27 M. L. J. 93; 1 L. W. 555; 18 C. W. N. 
1313; (1914) M. W.. N. 679; 16 M. L. T. 338; 12 A. L. J. 
1185; 16 Bom. L. R. 796; 20 C. L. J. 368; 41 I. A. 189 
(P. C.), distinguished. 

A mere recital ina deed of gift executed by the 
members of a Malabar tarwad, that the property gifted 
is jenm property of the donors, does not lead to any 
presumption or inference in law that the property is 
in the hands of the donors as tarwad property. [ibid.] 
. Obiter dictum.—A gift oftarwad property by the 


karnavan is not void ab initio and the adult. members’ 


of the tarwad are bound to sue to set aside the gift 
within limitation. [p. 647, col. 1.] 

Moidin Kutti v. Beevi Kutti Ummah, 18 M. 38; 6 
Ind. Dec. (x. s.) 377, referred to. : 


Second. appeal against a decree of the 
District Court, North Malabar, in A, S. 
No. 398 of 1919, preferred against that 
of the Court of the Principal District 
MU Tellicherry, in O, S. No. 870 of 
1915, i : ; ` 
. Mr. Me Soidharan, for the Appellants. 

Messrs. K. P. M. Menon ‘and B. Pocker, 
. for the Respondents. 

, JUDGMENT.—In this case the plaint- 
iffs sued as members ofa Malabar iarwad 
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on behalf of the tarwad for a declaration 
that a deed of gift, Ex. I, executed by. the 
third defendant then karnacan of their 
tarwad and now dead, and by other mem- , 
bers of the tarwad including the plaintiffs 
Nos, 1 to 5 in favour of defendants Nos.1 
and 2is not valid and binding on the tar- 
wad, and for the recovery of the property 
gifted and incidental reliefs, Plaintiffs 
Nos. lto 5 were then ‘minors and in the 
deed of gift were represented by the third 
defendant as their guardian. DES 

'The lower Courts both held that, at the 
time of the gift, the property belonged to 
the third defendant absolutely, and to none 
of the other donors and certainly not to the 
tarwad, and that, therefore, the plaintiffs 
are not entitled to question its validity on” 
the ground that it was tarwad property. 
The plaintiffs appeal. . : 

"The first ground urged is that it was not 
open to the donees, defendants Nos. 1 and 2 
to. assert that. none of the donors except 
the third defendant had any right to the 
property àt the time of the gift, they having 
taken the property under the gift from all 
the ostensible donors, that they are.thus 
estopped from asserting that some of those 
donors had ho right to gift. I think that 
contention is sound. The case in Bijraj 
Nopani v. Pura Sundary Dasee (1) relied-on 
by both the.lower Courts, has really no 
application. The question is not ‘what 
rights the donors had inter se, but what 
rights the donees acknowledged they had 
by virtue of which. the gift became opera- 
tive to ‘pass:such rights to themsélves. 
But this by nosmeans disposes of the case. 
The lower Courts have clearly. concurred in 
finding that the property at the time of the 
gift was not tarwad property. This is a - 
finding of fact bindingin second appeal. 
There is no recital in Ex. A-I which will 
estop the donees from relying on that find- 
ing. ExhibitI only recites that the pro- 
perty belongs in jenm to the donors and is | 
in the possession of the third defendant, 
Iam unable to hold that the mere recital 
that. ihe property is jenm property of ihe 
donors leads to any presumption or in- 
ference in law, that the property was in 
the hands of the donors as tarwad property, 


‘I must accept the concurrent finding that 


the property was not tarwad property, 


(1) 24 Ind. Cas. 296; 42 C. 56; 27 M. L. J. 93; 11, 
W. 555; 18 C. W. N. 1313; (1914) M. W. N. 679; 16 M, 
L. T. 338; 12 A. L. J. 1185; 16 Bom. L, R 796; 200. L 
Ji 368; 4l I. A. 159 (P. 0j. T0. . 
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Now the plaint makes it quite clear that 
the plaintiffs are suing to recover this 
property as tarwad property for the tar- 


wadi; and their prayer is that the property. 


should be decreed to them on behalf of. 
their tarwad .. It appears to me that, this 
. being so, the plaintiff's suit to recover this 
“property. on. the footing that it was and 18 
tarwad property cannot be maintained in 
view of the finding that it is not and was: 
not tarwad property. It may be that” 
plaintiffs Nos. 1 to 5, signatories to the 
document, had or have a cause of action to 
recover their shares of the property on the 
‘footing that their guardian, the third de- 
fendant, had no authority to give away their 
property, but that is not the frame ofthe 
present suit. i - 


Since the deed of gift was in 1910, ques- 
tions of- limitation would' obviously arise. 
These have incidentally been considered by 
the First Court but the lower Appellate 
Court has not thought it. necessary to go 
into them; and it appears to me unnecessary 

. to gointo them here. Ifthe plaintiffs were 
suing, as they are, as members ‘of tarwad 
-on behalf of the tarwad to set aside a gift by 


'thetarwad of tarwad property, it is clear that, - 


on the grounds‘set out in the First Court's 
judgmént, they would be barred by limita- 
tion, Moidin Kutti v. Beevi Kutti Ummah 
(2), since the document prima facie would 
-bind the tarwad and could not, therefore, 
be treated as'void ab initio, and since the 
adult mémbers of the tarwad have not 
chosen to sue within time to set it aside. 
But if the plaintiffs were suing as individual 
persons whose guardian, when they, were 
minors, gifted away their property, which 


gift is in law prima facie void, it would not ` 


_ be necessary for them to lave the document 
formally set aside by decree. They could 


avoid it and sue on the footing of their . 


> title or possession or both. But that, un-. 
fortunately for them, is not their present 


suit. It is nota suit by minors to set aside : 


a gift by their guardian, but a suit by the 

tarwad to set aside a gift of tarwad. pro- 

perty. . Different considerations would arise 
'insuch & suit and different issues would 
. fall to be tried. I am not. prepared to 

‘permit the plaintiffs to open such a case in 
this suit at this stage. À 

I, therefore, ‘agree with the lower Court 
that the plaintiff's suit is not maintainable. 


B QBN 36; 9 Ind. Dec. (N. m) 9017. 
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The second appeal is dismissed with costs 
. of first and second respondents. 
V.N. V. Appeal dismissed. 
Z, K. ——— 


CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE DECREE No. 2395 
i oF 1921, 
a January 21, 1924. 
Present:—Mr. Justice Rankin and 
Mr. Justice Mukerji. 
SUDHANYA KUMAR BOSE RAY 

.OCHAUDHURY-—DEFENDANT—AÀ PPELLANT 

| pns versus 

Sreemutty SUSHILABALA BOSE RAY 

OHAUDHU RY —PrLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908) s. 11, O. 
XXIII, v. l—Mortgage—HRedemption, suit for—Money 
paid into Court —dMesne profits, whether can be claimed 
in suit—Withdrawal of claim—Separate suit, whether 
maintainable. . 

Where in pursuance of a decree in a redemption 
suit the mortgage-money is paid into Court by the 
plaintiff, mesne profits from the date of the payment 
cannot be claimed in the suit itself. [p. 548, col. 1.] 

Sakari Datta v. Sheikh Ainuddy, 6 Ind. Cas. 336; 14 
C. W. N. 1001; 12 C, L. J. 620, followed. 

A Court will not pass a hypothetical decree with 
reference to.a cause of action that may never accrue 
for one or other of several reasons. [ibid.] 

Where a claim for mesne profits is made in a re- 
demption suit, but is subsequently withdrawn, a 
separate suit to recover mesne profits from the date 
of payment up to the date of delivery of possession 
would not be barred by the provisions of s. 11 or O. 
XXIII, r. 1 of the O. P. ©. [ibid] 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Daeca, dated the 
22nd of August 1921, modifying that of the 
Munsif, Fourth Court at Munshigunj, dated 
the 8th of March. 1920. 

Babu Subodh Chandra Ray Chaudhury, 
for the Appellant. 

Babus Surendra Nath Guha and Ramendra 
Mohan, Mazwmdar, for the Respondente 

VD JUDGMENT. 

Rankin, J.—In this case, I am of opinion 
that the appeal fails and must be dismissed. 
It appears that the present plaintiff who 
was the second mortgagee in respect of 
certain plots of land brought a suit for re- 
demption claiming that prior to the insti- 
tution of the suit she'had made a sufficient 
tender. She accordingly claimed not merely 

possession of the mortgaged property 


- but claimed also mesne profits from the 


institution of the suit until such date as 
she could get delivery of possession, The 
"Trial Court as regards the question of mesne 
profits allowed her to withdraw that claim 
with permission to sue again. But the 
ultimate effect-of the suit was this that it 
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was held that there had been no sufficient 
tender before the suit and a preliminary 
decree was made under which a certain sum 
was fixed and that sum was after the decree 
paid into Court in pursuance of the decree. 
Thereupon, of course, the first mortgagee 
was obliged to take that sum in fnll dis- 
charge and to reconvey and to re-deliver the 
property and in the present case the date on 
which the sum ultimately found to be 
sufficient was paid into Court was the 
20th June 1917. An appeal was then 
taken from that decree but the ultimate 
effect of that appeal was not ‘to render 
the sum so paid insufficient. It is now con- 
tended on behalf of the defendant-appellant 


- that, in a subsequent suit for mesne profits 


. for it. 


for the period beginning from the 20th June 
1917 and ending on the 25th December 1918 
when possession was, actually given, the 
plaintiff's claim is barred because she had 
claimed mesne profits in the redemption 
suit and had withdrawn that claim without 
the advantage of getting leave to sue again 
The case cited and relied upon by 
the lower Appellate Court in Sakari Datta 
v. Sheikh Ainuddy (1) says that mesne 
profits from the date Subsequent to the 


decree when the money is paid into Court 


by thé. mortgagor could not be claimed in 
the rédemption suit and it does not appear 
to me that the learned V kil for the appel- 
lant in his careful analysis of the various 
Statutory provisions has succeeded in show- 
ing that there is any relevant difference on 
this point between the present law under 
the new Code and the old law under the 
Transfer of Property Act. In.any view, 
to pass à deeree for mesne profits which 
will not arise unless the mortgagee fails to 
'obey«he order of the Court is a very doubt- 
fal order to make. One could understand 
an order granting liberty to apply as to 
mesne profits in the event of à failure; but 
no Court would regard it as obligatory to 
pass a hypothetical decree with reference to 
a cause of action that may never accrue for 
one or other of several reasons. It seems 
to me that it would be straining O. XXIII, 
r. 1, O. V, r. land s. 11 of the C. 
apply itas we are invited to do to a wholly 


future cause of action. I can find no author- . 


ity for such a course and, in the absence of 
very strong authority I have a clear opinion 
thatit was never intended by the Legis- 
lature. 


ef? 6 Ind. Cas. 336; 14 O. W. N. 1001; 120. L. J. 


NATHJI V, LANGURÍA. 


P. C. to. 
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The question with regard to the standing 
crops appears to be very simple because it 
does not appear that the decree appealed 
from has, in fact, failed to give to the prior 
mortgagee credit for any actual expenditure 

made upon theland, having regard io the 
fact that the land was in the cultivation of 
burgadar and the said mortgagee has only 
been charged with half of the produce 
which he "would .Obtain leaving to ‘the 
burgadar the other half in consideration of 
his going to the taluk and expenses of the 
actual work of cultivation. 

On the whole, the decree appealed from 
appears to be fair and just and this appeal 
fails and is dismissed with costs. 

Mukerji, J.—I agree. 

Z. K. anne dismissed, ' 


cut 
ALLAHABAD HIGH COURT. 
’ Crvit Revision No. 92 or 1924. 
July 28, 1924. 

. Present:—Mr. Justice Boys. ~ 
NATHJI AND ANOTHER—PLAINTIFFS— 
PETITIONERS 
versus 
LANGURIA AND ANOTHER— DEFENDANTS 
—OvposiTE PARTY. 

Civil Procedure Code (Act V of 1908), O. XXIII, v. 1 
—Application for leave to withdraw suit with liberty 
to bring fresh suit, disposal of— Procedure, 

Where an application is made for leave to with- 
draw a suit with liberty to bring a fresh suit, but 
the Court sees no reason to grant such leave, it 
Should simply refuse the application and proceed 
with the suit, or give the plaintiffan opportunity of 
accepting or "refusing an unconditional withdrawal. 
It has no jurisdiction to pass an order on such appli- 
cation granting leave .to withdraw the suit, but 
refusing leave to bring a fresh suit. 


Revision against an order of the Munsif, 
Muttra, dated the 15th March 1924. 

-. Mr. N. P. Asthana, for the Applicants. 

Mr. Shambhu Nath Chaube, for the 
Opposite Party. 

JUDGMENT.—The facts here. are- 
practically admitted and certainly they 
cannot be denied. The plaintiffs asked to 
be allowed to withdraw their suit in terms 


.of O. XXIII, r. 1 (2), C. P. C. . The learned 


Munsif refused to allow them to withdraw 
the suit with permission to bring a fresh ' 
Suit and apparently was quite justified in 
that refusal. But then instead of merely 
refusing the plaintiffs’ request or giving 
them any further option in the matter 
the learned Munsif treated the application 
as if it were alternatively under r. 1, 
sub-s. (1) and granting the applieation as 
jf it had been: an unconditional. or -un- 
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qualified application to` withdraw, ordered 
that the.suit bè allowed to be withdrawn, 
coupled with refusal of permission to file: 
a fresh suit. It is clear that there is no 
justification for this. If the learned 
Munsif saw nó reason for allowing the with- 
drawal in terms of O. XXIII, r. 1, sub.s. (2), 
he should simply have refused the applica- 
tion and proceeded with the suit; or give the 
plaintiff an opportunity of accepting or’ 
refusing an unconditional withdrawal, I 
set aside the order of the Munsif dated 
the 15th of March 1924 and remind the 
‘ease to his Court with the direction that 
. he should proceed to decide the case on 
the merits: Costs will abide the result. ` 
Z. X. ] Case remanded. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Orvin. RevisroN No. 126 or 1924. 
- October 2, 1924. . 
Present: —Mr. Neave, A.J. C, 
MAULA BUX AND ANoTHE&&—DEFENDANTS— 
' APPLICANTS 
Versus ? 
AHBARAN AND ANOTHER—PLAINTIFFS— 
f OPPOSITE PARTY. l 

Provincial Small Cause Courts Act (IX of 1837), 
Sche II, Art. 41—Contraet Act (IX of 1872), ss. 70, 
72—Hevenue paid by plaintiff for defendant by mis- 
tate—S3uit to recover amount paid, mature of—Con- 
sie suit for—Jurisdiction of Small Cause 

ourt., x d 
"The word "contribution" as used in Art. 41 of Sch. II 
to the Provincial Small Cause Courts Act signifies a 
páyment by each of the parties in respect of hi 
Share in any common liability. : 

Plaintiff filed & suit for recovery of a sum of money 

. from defendant which he alleged had been paid by 
him by mistake on aecount ofland revenue due from 
“tha defendant: 4 E» 
- Held, that the suit .was one to recover money under 
the provisions of s. 70 or s. 72 of the Contract Act 
and was not & suit for contribution within the mean- 
ing of Art. 41 of Sch. II to ths Provincial Small Cause 
Courts “Act and was not, therefore, excluded from the 
jurisdiction of a Small Cause Court. 

Nath Prasad v. Baij Nath,3 A. 66; 2 Ind. Dec. 
(N. 8.) 43 (F. B.), relied on. : 

Révision against a decree of the Sub-. 
Judge, Small Cause Court, Bara Banki, 
dated the 31st May 1924. 

Mr. S. M. Ahmad, for the Applicants, | 

Mr. ‘Hyder Husein, for the Opposite. 
Party. - ME : 


-ORDER.—This is an application for 
the revision ofan order of the Sub-Judge : 
of Bara Banki sitting as Judge of the 
Court of Small Causes. The plaintiff-re- 


spondent-filed a suit. for recovery of a sum 


MAULA BUX 4, AHBARÁN. | . 
‘of money which he alleged had been paid 
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by & mistake by him on aecount of land 
revenue due from the defendants-appli- 
cants. The facts found by the Court are 
that the parties were joint co-sharers of 
property in certain villages. Imperfect 
partition was effected and a jamaphant 
of the revenue was prepared in the course 
of these -proceedings, under which the 
liability for the payment of revenue was 


“separately distributed to the co-sharers. 


The plaintiff was not certain what the 
exact amount due from him was for the 
years in suit, and apparently to be on the 


.Safe..side paid more than was necessary. 


He now. seeks for re-imbursement of the 
excess paid by him which has been credited 
to the applicants. 

. The only ground pressed before this 
Court for interference in revision is that 
the jurisdiction of the Court of Small 
Causes was barred under Art. 4l of the 
Second Schedule of the Provincial Small 
Cause Courts Act of 1887. This runs: “a suit 
for contribution by a sharer in joint pro- 
perty in réspect of a payment made by 
him of money due from a co-sharer.” It 
is contended that, this is precisely such a 
suit as is described in that Article. The 
question was discussed by the learned 
Sub-Judge in his finding on the prelimi- 


.nary issue, and he came to the conclusion 


that the suit was not really one for con- 
tribution, but, in fact, a suit to recover 
money under the provisions of either s, 72 
or s. 70 of the Indian Contract Act. This 
view appears to be the correct one. Con- 
tribution has been ‘defined as signifying 
payment by each of the parties in respect 
of his share in any common liability, In 
the present case, the plaintiff was no longer 
liable, after the proceedings in the parti- 
tion case, for the defendant's share of what 
had been the joint land revenue, and 
any payment made by him on behalf of 
the defendant was clearly a payment 
lawfully made, and not intended to be 
made gratuitously, of which the benefit 
was enjoyed by the defendant, who is, 
therefore, bound unders. 70 of the Indian 
Contract Act to make compensation. The 
case is similar to that decided by -a Full 
Bench of the Allahabad High Court in 
Nath Prasad v. Baij Nath (1). The applica- 
tion fails and is dismissed with costs. 
Z. K. Application dismissed, 

(1) 3 A. 66; 2 Ind. Dec. (N. 8.) 43 (F. BJ). 


$50 ... "E | DALMIR SINGH v, 
ALLAHABAD HIGH COURT. 
: “Seconp Orvin, APPEAL No. 654 or 1923. - 
ael November 19, 1924. 
-. Present;—Mr.Jüstice Mukerji. 
Chaudhri DALMIR SINGH AND OTHERS— 
‘. ° DEFENDANTS-—APPELLANTS 
E versus 
: JOTI PRASAD AND ANOTHER— 
tof PLAINTIFFS—RESPONDENTS. | 
: Limitation Act (IN of 1908), Sch. I, Avis: 189, 144 
- -Landlord and tenant—Tenant holding ‘over after 
expiry of lease-—Adverse possession—EHjectment suit— 


Limitation—Co-sharer holding under lease— Failure . 


to pay rent for long period,effectof. ^. . 

: À tenant who holds on to the land after the expiry 

of the term of his lease cannot be said to be holding 

^ "adversely" to the landlord. As long as he is im pos-- 

session he cannot deny that it was from the lessor - 
that he got the land. [p. 551, col. 1.] : 
Jai Chand Bahadur v.-Girwar Singh, 52.Ind. Cas. 

366; 17 A. LJ. 814; 41 A. 669, referred to.- - 

`. Where, however, a tenant holds on after the expiry 

of the lease, time begins to run against the landlord 

from the date of the expiry of the lease under Art. 

139 of Sch. I of the Limitation Act and after the 

expiry of 12 years the title of the landlord must 

cease by thé application of s. 28 of the Limitation Act: 

With the cessation of the right to recover-the land 

hisrightto the property is also extinguished. Article 

144 of Sch. Lof the Limitation Act has nothing to do 

with sach a case. [ibid.] : 
Bisheshar Nath .v. Kundan, 15 Ind. Cas. 454; 20 A. 

L. J. 593: 44 A. 583; (1922) A. L R. (A) 318, referred. 

to. . 

Where a co-sharer who obtains a lease of the joint 
property from the other co-sharers continues in pos- 
session of the property after the expiry of the lease, 

- without payment of rent or a share in the profits to 
the other co sharers for a very long period of time, 
the only inference possible is that he holds adversely 
to ui other co-sharers and not asa co-sharer.. [p 551, 
col. 2, > ` 

Second appeal against the decree -of the 

District Judge, Saharanpur, dated the 20th _ 

February, 1923. 

` Messrs. Bhagwati Shankar and Durga 

Prasad, for the Appellants. 3 

Mr. eBaleshwari.-Prasad for Dr. K. N. 


Katju, for the Respondents. . i 


' JUDGMENT .—This appeal must suc- 
ceed. The plaintiff in the .Court of first 
instance is the respondent No. 1 here.. He 
purchased from the respondent No.2 Mus- 
ammat Kartari and his sister Musammat 
Jeoni a half share in what was once their 
father Kalyan Singh's property. The ap- 
pellants, who were the defendants: Nos..1 
‘te 4in the Court of first instance, are ad- 
mittedly in possession of this próperty. 
The other half was sold by Kalyan Singh 
himself. There was.a litigation relating to 
that half, between the purchasers and the 
present appellants and in that litigation 
the present appellants were successful. 


: the-lease no rent was paid. 
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We have, however, nothing to do with that . 
case. The plaintiffsaid in the plaint that. 
.there was an arrangement made- between  . 


Kalyan Singh and the defendants, who also 


had shares in the same khewats, that the. . 
defendants should-manage the property and ~- 
pay Kalyan Singh a certain amount of `. 
He. further alleged : 


profits year by year. 
that this. arrangement continued up- to 


1911: -It was clearly the idea to show that. 


the plaintiffs's predecessors-in-interest and 
the plaintiff had been in possession within 
12-years of the suit. Theclaim was for re- 
covery of possession.  . SM. 
The defendants pleaded that they had 
-béen in adverse proprietary possession for 
more than 12'years and the title-.of the 
plaintiffs predecessors was extinguished. : 


The learned Subordinate Judge found: 
thatin 1860 there was a lease granted by. 


Kalyan Singh.in favour of the predecessors- 
in-title of the appellants and the term of 
the lease was for 15 years. The rent fixed 
was Rs. 30 per annum...Since the expiry of 
In the view of 
the learned Subordinate Judge, on these 
faets, the suit was time-barred. "The learn- 
ed Subordinate Judge also considered the 
-question whether the fact that the defend- 
ants were- co-sharers of Kalyan Singh, in. 
any way favoured the plaintiffs' case. He 
found that even ifthe defendants’ position 
be considered as co-sharers, they had defi- 
nitely próved'an ouster by the fact. that 
they had never paid any rent or profit 
since 1870. | On these facts the suit was dis- 
missed. : < | f 

The learned District Judge took the facts 
as found hy the learned Subordinate Judge. 
He said that the facts were tolerably clear 
and that the only question was the legal 
inference to be drawn from them. ‘He held 
that the mere fact that after the expiry of 
the lease the defendants’ predecessor-in- 


interest did notpay any rent, did not make . 


their possession adverse to Kalyan Singh 
or his estate, He relied on the case of 
Jai Chand Bahadur v. Girwar Singh (1) and 
decreed the suit. : n T 2 


Two points have been urged on behalf of. ; 
“the respondents. First, the learned Counsel: 
appearing for the respondents has tried to . 


support the judgment as it stands. He 
has further urged that the fact that the 


` parties were co-sharers has not been con- : 


sidered adequately by the learned District 
(1) 52 Ind. Cas. 366; 17 A. L. J. 814; 41 A, 669, _ 
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Judge, He argued that .the suit could 
not be time-barred, being as between co- 
` sharers, . SR LT ee te ght 

On the question of adverse- possession, 
there can be no doubt that a tenant who 
' holds on to the. land after the expiry of the 
term of the lease, cannot be said to be hold- 


' ing “ adversely " to the landlord. Indeed, 


so long as he is in possession, he cannot 
deny that it was from the lessor that he got 


the land. But this is not conclusive of the. 


matter. Where the tenant holds on. after 
' the expiry of the lease, whatever name may 
- be given to him, whether: we may call him 
a ‘tenant’ by sufferance or not, time begins 
to run against the landlord from the date 
of the expiry of the lease, under Art. 139 of 
the Limitation Act, After the expiry of 


12 years, the title of the landlord must - 


cease “by the application of s. 28 of the 
' Limitation Act. With the cessation of the 
right to recover the land his right .to the 
. property is also extinguished. Thus, whe- 
ther.the possession of the appellant's prede- 
cessors was adverse or not, in the strict 
sense of the word, is immaterial. Article 144 
‘of the Limitation Act has nothing to do 
with the case. 
tion the case of Bisheshar Nath v. Kundan 


(2). The learned Judge's opinion cannot 


be upheld. ME 


Coming to the question of the plaintiff's. 


position asa co-sharer, the-matter seems to 
stand thus. In the plaint the plaintiff, no 
doubt, alleged that the present appellants 
were his co-sharers in the mahal. 
ed the fact that a lease had been- granted 
by. Kalyan Singh.. He’ made the wrong 
allegation that the appellants had been 
-paying the share in the profit, harvest by 
harvest, up to June 1911., The learned 
Subordinate Judge considered the abstract 
question as to whether from the fact that 
the appellants were co-sharers of the plaint- 
iff, the plaintiff could derive.any benefit. 
The:definite finding is that. the appellants 
paid nothing to the plaintiffs! predecessors- 


in-title in 1870 and on-wards.. The learned ` 


Judge drew the inference -that in the cir- 
cumstances there was a complete ouster of 
the ‘plaintiff's predecessors by the appel- 
lants. This petition has not been consider- 
ed by ihe learned District Judge. But 
. from.the fact that. he has mentioned that 
he accepts the finding of the learned Sub- 


ordinate Judge as correct, I will take it that- 


(2) 75. Ind. Cas. 454; 20. A. L. J. 593; 44 A. 583; 
(1922) A. L R. (A) 318, — 5-5. — 


. .AMAR KUMAR V. COVENTRY. 


On “this point I may men-: 


He ignor- © 
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he was also of opinion that originally the 
appellants were co-sharers of Kalyan Singh, 


-Now, the question is whether in spite of 


the expiry of the lease and in spite of the 
fact that after 1870 the appellants or their 


. ancestors never paid any rent or share in 


profit, it can be said that their possession 
continued as co-sharers. There can be only 
one inference possible in the circumstances, 
viz, they held adversely and not as co- 
sharers, : 

. The appealsueceeds The decree ofthe 
Court below is set aside and the decree of 
the Court of irst instance is restored. The 
appellants will have their costs throughout 


“and the costs in this Court will include 


Counsel's fees on the higher scale. _ 
Z. Ke Appeal allowed. 





PATNA HIGH COURT. 
In the matter of MiscgLLANWOUS CIVIL 
APPEAL No. 108 or 1924. 
ve Ce cU July 29,1924. — 
Present:—Mr, Justice Das and 
i “Mr. Justice Foster. 
AMAR KUMAR MUKHERJEE AND OTHERS 
—PLAINTIF¥S—APPELLANTS 
versus 
Mr. B. COVENTRY AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Batwera proceedings—Injunction restraining party 
to civil suit from proceeding with batwara proceed- 
ings, uhether can be granted—High Court, power of. 

The High: Court has no jurisdiction over the 
Batwara Court, but it has complete jurisdiction over 
the parties. toa civil suit pending, in a Court sub- 
ordinate to it, and will always assert its right to act 
in personam. a proper case it will grant an in- 


-junction restraining any party to a civil suit from 


proceeding with batwara proceedings until the deter- 
mination of the civil suit. In such a case it will not 
assume that the Batwarg Court will take any step 
which.is unfair to the party thus restrained o*which 


- will compel the latter to act inany_ way inconsistently 


with its duty of obedience to the High Court. 
Mungle Chand v. Gopal Ram, 34 C. 101, referred 


to. , 
` Application. i 

Mr: S. N. Bose, for the Appellant. 

Mr. Baikuntha Nath Mitter representing 
Defendants Ist Party and 8rd Party and 
Mr. Lachmi Nardin Singh, representing 
Defendant 2nd Party, for the Respondents, 

JUDGMENT.—By consent of the 
parties the order in this application will be 
treated. as deciding the Miscellaneous . 
Appeal No. 108 of 1924. The application 
itself is for an injunction upon the respond- 
ents third party restraining them from pro- 


ES 


“with the batwara proceedings. 
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ceeding with certain batwara proceedings. 
The facts are these:—The appellants who 
are the plaintiffs in the suit now pending in 
the Court of the Subordinate Judge of 
Monghyr are ten-annas proprietors of Touzi 
No 1002. which is under Collectorate parti- 


‘tion. The defendants third party are the 


gix-annas proprietors of ‘Touzi No. 1002. 


The defendant second party is the sixteen- 


aunas proprietor of T'ouzi No. 1001 and we 
are informed that 
No. 1001 are mixed up with the lands of 
Touzi No..1002. The defendants first party 
are the thikadars of Touzi No. 1002 and the 
question between the plaintiffs-appellants 
and the defendants first party in the suit is 
in substance whether the disputed lands in 
the suit are the bakasht lands of the pro- 
prietors of Touzt No: 1002 or-the tenancy 
lands of defendants first party. The 
defendants first party are -not parties to 
the batwara, although -they made an 
application for being added as parties 
thereto. 'The plaintiffs applied for.an in- 
junetion in the Court below restraining 
the defendants third party from proceeding 
A petition 
was filed by most of the defendants who 
have been cited as defendants third party 


* in this action submitting to the injunction 


prayed for; it appears that -defendants 
Nos. 15, 22, 24 and 67 ainongst some others 
did not join in that application, Mr. B. N. 
Mitter appears for the defendants first party 
who are the thikadars of Touzi No. 1002 and 
for defendants Nos. 15, 22, 24 and, 67 who 


have been cited as defendants third party. 


As against the order of the learned Subordi- 
nate Judge refusing to grant an injunc- 
tion the plaintiffs have presented an appeal 
to this Court which is Miscellaneous Appeal 
No. 108 of 1924. The present application 
has been made in Miscellaneous Appeal 
No. 108 of 1924 and the application in sub- 
stance invites this Coürt to pass an order 
upon the defendants third party restraining 
them from proceeding with the batwara 


` pr oceedings. 


Mr. Lachmi Narain Bingh appearing on 
behalf of the defendant second party says 
that he is only interested in the. suit being 
disposed of as soon as possible as his lands 
are mixed up with Touzi No. 1002 and he 
contends that the  batwara proceedings 
er be carried on with all Gaye nen 
spee 

PM. Baikuntha Nath Mitter appears on 


behalf of the defendants first party and 
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defendants Nos. 15, 22, 24 and 67 who are 
in.the eategory of defendants third party. 
So far-as he represents the defendants first 
party, ovviously he has nothing to do with 
the application, because his clients are not 
parties to the batwara proceedings So far 
as he represents defendants Nos. 15, 22,24 
and 67 it is to be remembered that it is to 
the interest of the defendants third party 
as & whole that-the question whether the 
disputed lands are the bakasht of themaliks 
or the tenancy of the defendant first party 
should be disposed. of before the batwara 
proceedings are proceeded with. Mr. ` 
Baikuntha Nath Mitter on behalf of defénd- 
ants Nos. 15, 22, 24 and 67 is prepared to. 
admit -the claim of the defendants first 
party but we are not concerned with that 
in this appeal. The important point to` be 
remembered is that most of the defendants 
constituting the defendants third party did 
file an application to the Court below sub- 
mitting to the injunction prayed for. 

- It is "pointed out by Mr. S. N. Bose 'on 
behalf of the plaintiffs that his clients will 
suffer an irreparable injury if the batwara ` 
proceediigs are proceeded with. It is 
doubtful. whether the ‘plaintiffs will have 
any remedy at all if they succeed in the 
suit which they have filed in the Court of 
the Subordinate Judge of Monghyr. 


Mr. Baikuntha Nath Mitter points out.’ 
that we have no -jurisdiction over the 
Batwara Court; that is true enough; but we 
have complete jurisdiction over tbe parties 
to the suit.and this Court will always assert 
its right to aet in personam. It is con- 
tended by Mr. Baikuntha Nath Mitter. 
that his clients will be placed in great 
diffieulty if the Batwara Court should decide 
to proceed with the batwara proceedings. 


. But we have no right to assume that. the. 


Batwara Court will, to quote the words of ` 
Sale, J., in Mungle Chand v. Gopal Ram 
(1), take any step unfair to those defend- 
ants or compel them to actin any way in- 


- consistent with their duty of obedience to 


this Court. On the whole we are satisfied 
that the learned Subordinate Judge should 
have granted the injunction prayed for. 
'That being our opinion we allow Miscellane- 
ous Appeal No. 108 of 1924 and set aside 
the order passed in the Court below and 


"we restrain the defendants third party from 


proceeding with the batwara proceedings 
until the determination of the suit pene 


(1) 34 O, 101, 
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in the Court of the Subordinate Judge of 
Monghyr. 

It is desirable that the suit pending in 
the Court of the Subordinate Judge of 
Monghyr should be disposed of with all con- 
venient speed and we direct the learned 
Subordinate Judge to proceed with the 
suit .so that decision in the suit may be 
arrived at before the end of. this year. 
The costs of this appeal will be costs in the 
suit itself and will be dealt with by the 
learned Subordinate Judge. 

ZK. Order set aside. 


LAHORE HIGH COURT. 
SgooNp Civit APPEAL No. 295 or 1924. 
May 26, 1924. 

i Present :—Mr. Justice Martineau. 
“SAAD ULLATL—PLAINTIFF—APPELLANT 
versus 

IBRAHIM-—DEFENDANT— RESPONDENT. 
; land-— Sale by co-sharer—Purchaser, rights 
of. ; 
- A co-sharer in shamilat land is not competent to 
sell full proprietary rights in a specific plot out of 
the shamilat land, but a sale by him nevertheless 
holds good tothe extent of conveying the rights 
which he can sell, including the right to retain posses- 

sion til partition. [p. 553, col. 2.] 

Where a co-sharer has been long in possession of a 
portion of the shamilatland no other co-sharer can 
oust him therefrom or even get joint possession with 


him, s long as a partition of the shamilat does not ~ 


take place. A transferee from such a co-sharer has 
the same rights in theland as his transferor had. 
He is entitled to undisturbed possession of the land 
as long asthe shamilatis not partitioned, and the 
other co-sharers have no right to prevent hini from 
building on the land. [ibid.] 
' “Muhammad Aminv. Karm Das, 69 Ind. Cas. 671; 
(1924) A. L R. (L) 293, followed. 

' Second appeal against the order of the 
District Judge, Karnal, dated the 4th Janu- 


ary 1924, reversing that of the Sub-Judge, 


Fourth Class, Karnal, dated the 28th March 


1923, 

Mr. Shamair Chand, for the Appellant. 
‘Mr. Gullu Rani for Mr. Anant Ram, for 
the Respondents. . 

JUDGMENT.—The plaintiff bought 
a plot of shamilat land in the village abadi 
in .1J16: from Tulsi Ram, who had bought 
it in the preceding year from two of the 
village proprietors named Allahdiya and 
Kimun.. Heis prevented by the defendants, 
who are village proprietors, from building 
a wall on the land, so he sues them for 
an injunction. The. Trial Court, granted 
an injunction but- the District Judge on 


appeal has dismissed the suit on the ground. 
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that Allahdiya and Kimun were not com- 
petent to sell a specific plot out of the 
common land. The plaintiff has filed a 
second appeal. 

Although Allahdiya and Kimun, not 
being the sole owners of the land, could 
not sell the full proprietary rights, the 
sale by them nevertheless holds good to 
the extent of conveying the rights which 
they could sell including the right to 
has 
been held in Muhammad Amin v.Karm 
Das (1), in which various rulings on the 
point have been considered, that when a 
co-sharer has been long in possession of 
a portion of the shamilat land no other 
co-sharer can oust him therefrom or even 
get joint possession with him as long 
as a partition of the shamilat does not 
take place. The plaintiff has the same 
rights in the land that his predecessors- 
in-title had. He isentitled to undisturbed 
possession of the land as long as the 
Shamilat is not partitioned, and the defend- 
ants have no right to prevent him from 


"building on the land. 


I aecordingly accept the appeal, reverse 
the lower Appellate Court's decree, and 
restore the decree of the Court of fist 
instance. The respondents will pay the 
appellant’ costs in all the Courts, 


Z. K. Appeal accepted. 
(1) 69 Ind, Cas. 671; (1924) A. 1. R. (L.) 293. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. P30 
oF 1921. 

February 27, 1924. 
Present:—Justice Sir Hugh Walmsley, Kr 

and Mr. Justice Mukerji. nem 
TARA PRASANNA SINGH AND orHERS— 
PLAINTIFFS— ÁPPELLANTS 
i VETSUS 
RANJIT LAL MANDAL AND OTHER3— 
; DEFENDANTS—-RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXII » 
4—Death of some of several defendants—Abatem nt. 
ocn of —Application to set aside abatement—Prcce- 

Where some of the defendants toa suit di ni 
the pendency of the suit and their aia UE 
are not brought on the record within limitation but 
an application is subsequently made for setting aside 
‘the abatement, it is desirable that the case of each of 
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the deceased defendants should be dealt with on its 
merits and that it should be held with regard to each 
of them whether the suit has absted and if so, 
whether there is no jüst cause for setting aside the 
abatement. [p 555, col.1.] i 

Ina suit for ejectment against several tenants some 
of the defendants died during the pendency of the 
suit and their legal representatives were not brought 
on record within ‘limitation. It was found that in 
their written statements the defendants had stated 
with precision exactly what plots they were indivi- 
dually and separately in possession of, so that it was 
possible to grant to the plaintiff, if lie succeeded on 
the merits, a decree for ejectment with regard to 
specific plots against each set of tenants: 

Held, that -under the circumstaces the result of the 
death of some of the defendants was that the suit 
had abated with regard to the interests of the deceased 
defendants alone and could be proceeded with with 


"i respect to the interest of the surviving defendants. [p.' 


555, col. 2.) 


Appeal against the decree of the Dis- 
trict Judge, Birbhum, dated the 7th of 
October 1920, affirming that of the Subordi- 
. nate Judge of that district, dated the 
28th February 1910. : 

Babus Dwarka Nath Chakravarty -and 
Kali Kinkar Chakravarty, for the Appel- 


lants. ` j 

Babus Mohendra Nath Roy, Patit Paban 
Chatterjee and Biraj Mohan Majumdar, for 
‘the Respondents. 


JUDGMENT. 
` Mukerji, J.—The suit out of which this 
appeal arises was commenced in the year 
1908. The plaintiffs as darpatnidavs in- 
` stituted this suit against the zemindars, the 
patnidars and certain tenants, for a de- 
claration that they were entitled to obtain 
settlement of certain lands as being chauki- 
dar chakran lands included within their 
darpatni mehals and for recovery of khas 
possession and wasilat on the ground that 
the said lands having been resumed by 
the Gollecter and assessed to rent had been 
settled with the zemindar who had wrong- 
fully granted settlement thereof to the 
said tenants. The zemindar was the de- 
fendant No..1, the tenants defendants Nos. 
9 to 18 and the patnidars defendants Nos. 
19 to 64 in. the suit. . = 

The Subordinate Judge dismissed the 
suit in its entirety. On appeal the District 
Judge made an order for remand, which, 
on a further appeal to this Court was 
' varied, and the Subordinate Judge was 
directed to take evidence and record his 
findings on certain issues and send ‘them 
up to the lower Appellate Court, _ 

Whenfthe matter was pending before the 
Subordinate Judgé.a solenama was filed 


X 
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as between the plaintiffs and the defend- - 
ant No.1, whereby the plaintiffs darpatni: 
right to the lands and theirrigntto khas 
possession was admitted and the plaintiffs 
gave up their claim to wasilat and costs 
as against him and also as against those- ` 
tenant defendants who would not contest | 
their claim. It is unnecessary to refer to 
the other terms of the solenama. 

The Subordinate Judge found, (a) that 


the pldintiffs’ title had been proved, (b) ' 


that the plaintiffs were entitled to khas 
possession, and (e) that as for wasilat and 


'eosts in view of the terms of the aforesaid 


solenama it would have to be decided 
by the lower Appellate Court'as against 


which of the defendants the same would. 


be decreed. 


These findings were sent up to thelearn- . 


ed District Judge, and before him two 
more solenamas were filed, one between 
the plaintiffs and the defendants Nos. 19 
to 64 by which -amongst other terms the 
plaintiffs’: right was admitted, and the 
other between the plaintiffs-and the heirs 
of defendants Nos. 13 and 15 and some of 
the heirs of defendant No. 18, the latter 
giving up possession of certain plots of 
lands which they were holding. ) 

The learned District Judge at the hearing 
of the appeal came to the conclusion that 
applications for substitution had not- been. 


“made in the case of the heirs of some of 


the defendants within the time allowed by 
law and the suit had abated as against. 
He also held that the application 
which the plaintiffs made for setting aside 
the abatement should not succeed. He 
held further that inasmuch as the relief 
of ejectment had been claimed in the suit 
against the whole body of tenants as a 


“whole, and there was nothing in the plaint 


to show what specifie plots "were in the 
occupation of each of the tenants, the 
whole suit must be dismissed. In that 
view of the matter he passed a decree 
disposing of the ‘appeal on the basis of 
the two solenamas filed before him as 
above, and dismissing the appeal and the 
suit as’ against the rest of the defendants. 

The plaintiffs have preferred-this appeal 


‘against the aforesaid decree and the con- 


tentions put forward on their behalf: are , 
mainly three: Firstly. that the order for 
substitution had already been- passed by 
the Court and the reasons given for sett- 
ing aside the orders and declaring that 
the suit had abated- were not based.on 
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property to him . or else‘requiring the 
Buecessful pre-emptorto pay hinr an addi- 
tional sum of Hs. 3,200. These are two 
alternative reliefs based on exactly the same 
cause of action.and only one’ of them can 
be granted. They are not two distinct 
subjects within the meaning of s. 17 of the 
Court Fees Act and -the. correct fee is one 
calculated not on the aggregate of the two 
values but on the higher of the two. 
fact that this appellant himself asserts the 
value of the property to be Rs. 10,000 does 
' not affect the question. 


~ . Norg:—The rest of the judgment is not material for 
the purposes of this report—|Ed.] 


LK Appeal dismissed. 


— 


. ALLAHABAD HIGH COURT. 
LETTERS Parent APPEAL No. 42-or 1924. _ 
‘July 24, 1924, : 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
B. DWARKADHISH PRASAD SINGH— 
APPELLANT 
versus 


Maharaja KESHAVA PRASAD SINGH— 


i RESPONDENT. . 

. .. Compromise—Undue influence and coercion— 
Decree based on compromise challenged—Procedure.. 
The proper remedy in a case where a decree passed 

in accordance with a compromise is assailed on the 

ground of undue influence, coercion and compulsion 


is not by way of motion or application for review of- = 
judgment but by a regular suit to set aside the decree, 


Shaminath Choudhri v. Ramjas, 13 Ind. Cas. 80; 9 
A. L. J. 1; 34 A. 143, followed 


. Letters Patent Appeal against a judgment 
of the Mr. Justice Piggott, dated the 18th 
TIS mber 1923 and printed as 82 Ind. Cas. 
22. A H 4 S 
. Mr. N. P. Asthana, for the Appellant. 


- SUDGMENT. — This appeal 
under the following: circumstances. 

An original suit pending in the Court of 
the Subordinate Judge, Benares, was trans- 
ferred to this, Court to be tried originally. 
It was pending before Mr. Justice Piggott. 
An application was filed in the case pur- 
porting to be a compromise between the 
parties under which the suit was'to be 
withdrawn. under certain:cireumstances. Mr. 


arises 


Justice . Piggott ordered that the plaintiff. 
. @hould-appear in‘person and fixed a date | 


r H . "m - 


The . 


Li 
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for his appearance. On that date he did 
not appear but his Counsel, Mr. Sultan 
Ahmad, appeared and assured the learned 
Judge that he had been personally instruct- 
ed by his client to press the application. 
Acting on this assurance of the learned 
Counsel and the affidavit before him, the 
learned Judge held that thesuit had been 
properly adjusted, and ordered that it be 
decreed in terms of the compromise. A 
decree was accordingly drawn up.’ 
Subsequently the plaintiff applied to the 
learned Judge to set aside that compromise 
decree. The application did not state whe- 
ther it was made under s. 151, C.P. C, or 
under O..XLVII of the Code. No express 
allegations of fraud were contained in the 
affidavit filed in support of the application, 
but'there were allegations of undue influ- 


'encé, coercion, criminal intimidation, wrong- 


ful: confinement and compulsion. 

The learned Judge came to the conclu- 
sion that this was not a case which called 
for the exercise of any inherent powers 
which he possessed. He also held that the 
application did not directly come under O. 
XLVII, and that even if it could be said 
to fall under that Order, he was not prepared 
to allow it as he was not prepared to believe 
the allegations made in the affidavit. He 
accordingly dismissed the application. 
:-An appeal under the Letters Patent has 
been preferred from.this order. Assuming 
that that order was a judgment and that an 
appeal under the Letters Patent lies from 
it, we are of opinion that it has no 
merits. 

The allegations of the plaintiff merely 
amount to: saying that the compromise 
filed in Court was a voidable document, 
having been executed under unduejnflu- 


. ence, coercion and compulsion, that is to 
'say, at a time when he was not a free agent 


or a free consenting party, The document, 
therefore, on those allegations was a void- 
able document and was good so long as it 
had not been avoided. At the time when 


' the compromise was filed before the learned 


Judge he was perfectly justified in passing 
& decree in terms of it. 

: If it is true that the undue influence, 
coercion or compulsion, have now been 
removed and the applicant wishes to avoid 
the compromise decree he is entitled to do 
so by a regular suit. The compromise 
decree ‘stands on the same footing as the 
compromise itself and would be vitiated 
equally with the compromise. The proper 
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o D in a cass of this. kind is-by a regular 


suit. -We may refer. to the case of Shami 
Nath Choudhri v. Ramjas (1) where, it- was 
held that even if there was a remedy - by 
way of motion or application for review of 
judgment, nevertheless it was open to the 
plaintiff to proceed by suit in the matter 
. of attacking a compromise decree which 
was voidable. We accordingly dismiss the 
appeal summarily. 
K. 8. D. - Appeal dismissed. 


“(I 13 Ind. Oas. 80; 9 A. I. J. 1; 4 A. 143. 
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'OUDH. JUDICIAL COMMIS- 
SIONER’S COURT. ' 
First. OrviL -APPEALS Nos. 68 AND 69 or 1923. 
November 25, 1924. 
Present : :—Mr. Dalal, J ©. and. 

Mr. Wazir Hasan, A: J.C. 
Thakur. SHIAM SUNDAR SINGH— 
DEFENDANT—APPELLANT 

. versus 
Thakur JAGANNATH BINGH— 


PLAINTIFF—HRESPONDENT. : 

Succession Act (X of 1865), 3s. 50, 54—Hvidence Act 
q of 1872), 's..9O— Wal . by” táluqdar— Attestation by 

Mie: ridens that devisee did not sign as attesting 
witness, whether admissible—Will thirty years old— 
Execution—Attestation—Presumption. 

It” isopen to a party “to rebut the presumption. 
arising from the face of a; document’ that persons who 
pur ported to be attesting witnesses were really not 
such. [p. 559, col. 1.] 

A Will executed by a talugdar contained the follow-^ 
ing clause :—"I have executed this Will with the con- 

gent of all my sons. and-have got them to sign it as 
witnesses with this very -purpose. so that this Will 
should be acted’upon fully and they may not quarrel 
Jamong themselves after my demise.” The sons of. 
the testator put their.signatures to the Will, each 
signature being put under the word ‘‘witnses” : 

~ Held, that the testator obtained the signatures of 
his sons for somé special purpose of his own and that 
this was sufficient: indication of a want of intention 
of attestation by them and that they were entitled 
to lead evidence to show that they did not sign the 
. Will as attesting witnesses. [p. 560, col. 2.) 

According to Indian ideas of dignity it would be 
.derogatory to the sons of a taluqdar to sign a docu- 
ment after men of small circumstances, whatever may 


be the objeet for which the signatures of the soas . 


_of the talugdar may have been obtained. [p. 561, col. 1.) 
Whereallthe attesting witnesses to a Will which 
‘is more than thirty years old and is. produced from’ 
proper custody are shown to have besn dead, a pre- 
sumption may be drawn as to its genuineness and pro- 
er attestation, under s. 90 of the Evidence Es , 
[». $92, col. 4 i : | 
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Appeal against: ds ‘decree of the Sub- i 
ordinate Judge, Partabgarh, dated the 27th. 
August 1923. : 

Messrs. E. Qudwai, Niamat Ullah, 
Awadh Behari’ "ral and Radhe Lal, for 
the Appellant. 

Messrs. Bisheshar Nath, Wasi Hasan and 
Mohammad Sibtain, for the Respondent, . ; 
JUDGMEN Ta These aré two connect- 
ed appeals from decrees in two suits: 


brought for the possession of under pro- .- 


prietary rights in two separate properties 
by two uncles of a talugdar. The talug- 

dar is the defendant Shiam Sundar Singh. | 
His two uncles Jagannath Singh and Ran | 
Bahadur Singh brought the suits for posses- . 
sion and their suits were decreed. Shiam 


` Sundar Singh has appealed in consequence. ` 


The right to possession was based on a 
Wil executed by Drigbijay Singh, father 


^. of the plaintiffs, and grandfather ef the : 


defendant, on 17th of December, 1886. 
Shiam Sundar Siagh’s father, who was 
the eldest brother of the - plaintiffs and 
talugdar during' his lifetime- after the 
death of Drigbijay Singh, was Lal Bahadur 
Singh. , The genuineness of the Will is not © 
questioned here. Under the Will which , 
Was executed by the talugdar.as required ' 
by s. 13 of the Oudh Estates Act, 1869, 
he appointed his eldest son Lal Bahadur. 
Bingh talugdar and made bequest of under- 
proprietary rights in different villages to 
his three other' sons, Under s. 19 ofthe | 
Act, ss. 50 and 54 of the Indian Succes- , 

sion Act X of 1865 are made applicable 
to all Wills and codicils made by any 
talugdar.. The only point argued in the __ 
present appeals was that Jagannath Singh ` 

and Ran Bahadur Singh plaintiffs of the 
two.suits being attesting witnesses to the . 
Will, the: ‘bequest in their favour was void ' 

under s. 54 of the Indian Succession Act, 

- The answer of. the learned Subordinate 
Judge to this: argument was that under 
the Law of England on which the pro- 
visions of the Indian Succession Act are.. 
based, it- was open to the plaintiffs to 
produce evidence to show that they were- 
but signed the 
Will for some other purpose, 
evidence produced by them satisfied him 
that it was neither their desire nor the 
desire of:the testator that they should 
be attesting witnesses, that they had not 
thé mind to attest the Will and that their 


Signatures were obtained with a view to. 
. Show their consent io the family arrange-' 


that the ` 
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‘ment and to prevent them acting ‘other- 
wise than according to the desire of the 
testator and taluqdar Drigbijay Singh. 

The learned Counsel on both sides took 
us through all the important rulings of 
English Courts on the: subject. As to 
Indian Cases the argument of a Bench 
of this Court in the Kalakankar case, 
Narain Singh v. Deputy -Commissioner of 
Partabgarh (1) would.indicate from the 
report at page 119 that it was open toa 
party to rebut the presumption - arising 
from the face of a document that persons 
. Who purported to be attesting . witnesses 
were really not such. : 

The English cases range from 1866 to 
1899. In the cese of In the goods of Wilson 
.(2, the-Will ended at the bottom of the 
. first page with the signatures of the testator 
and of a witness and at the top of the 


next page were certain words describing. 


a Leasehold preperty. There were three 
signatures. beneath this description, Evi- 
dence was permitted in this case to show 
whether those who had signed below the 
discription of the Leasehold property were 
attesting: witnesses or not and the Court 
held. that they were not and refused Pro- 
bate beeause without those signatures there 
was the signature of only one attesting 
witness. In this case parol evidence was 
discussed and we consider this case to be 
authority for the proposition that such 
evidence may be admitted and may be 
‘considered to determine whether certain 
. persons. whose names appear on the face 


of the. Will, are attesting witnésses or not. . 


The next case is that of Dunn v. Dunn (3). 
Here the question was in what capacity one 
R. Fowle had signed at the foot of the 


Will.. The learned Judge held that the: 


. question was one of fact and that the 
Court must inquire what was the transac- 
tion which led to Fowle putting down his 
signature. On the evidence it was held 
that Fowle signed the Will as a receipt 
for the delivery thereof and not as’ an 
attesting witness. In the same volume at 
. page 661 is reported the. case of. In the 
: Goods of Sharman (4): - Here also evidence 
“was taken and on the basis thereof it was 
decided that the lady A. - Sharman who, 


(1) 55 Ind. Cas. 896;7 O. L. J. 9. - 


(2) (1866) 1 P. & D. 269, 

(3) (1866) 1.P. & D. 277, , 

(4) (1860) 1 P. & D. 661; 38 L, J. P, 47; 20 L. T. 683; 
DW R 687, ` NDS de 
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on the face of the document appeared to be 


` an attesting witness, was really not such 


and had put down her signature because 
one -of the attesting witnesses was under 
the impression that it was the proper 
course to pursue and thatthe legatee Miss 
Sharman shouldsign the Will, though the 
testator thought that the lady ought not 
to sign. The same Vice-Chancellor Lord 
Penzance who delivered. judgment in the 
case of In the Goods of Sharman (4) heard 
and decided the case of Griffiths v. 
Griffiths (5). Referring to the former case 
he observed: “I then investigated the 


‘question whether the third person signed 


as a witness; or whether the execution 
was completed without his signature. 
Making the same inquiry in this case, I 
come to the conclusion that Homer did 
sign as a witness". The learned Judge 
discussed the evidence and came to that 
finding. Homer was executor and on the 
face of the document it would appear that 
he had signed as executor, The learned 
Judge, however, went into the question of 
fact and on the evidence produced before 
him came to the conclusion that Homer 
Signed as an attesting witness also and 
that, therefore, the Will. was valid. The 
same principles were observed in the case 
of In the goods of Smith (6). On evidence 
the learned Judge decided that the wife 
of the testator who was a legatee had 
affixed her signature to the Will not with 
the intention of attesting it but at her 
husband's request to verify its contents 
and, therefore, granted Probate omitting 
the name of the wife. Jj 


‘Randfield v. Randfield (7) is a case of 
the House of Lords. where inquiry was made 
as to what were the circumstances attend- 
ing the signature to a memorandum ‘at the 
foot ofthe Will. This memorandum was 
signed by one G. B. and ifhe was consider- 
ed to be an attesting witness he would fore 
feit his legacy. Ona consideration of the 
evidence it was held that it was not an at- 
testation of the Will so as to deprive G. B., 
of her right to the legacy. 

On behalf .of the appellant much reliance 
was placed on the cases of Wigan v. Rowland 


(5) (1871) 2 P. & D. 300; 41 L. J. P, 14; 25 L, ‘ 
20 W.R. 192 aa 


(6) (1890) 15 P. D.2; 59 L J.P.5; 62L. T. 183: 
CT TRE 1r 199 Hasen 
1 ER. 414; 8 B. L. O. 225; 30 L. J, 
177; 6 Jur, (X. 8)-901; 9 W. R. 1 135 E. Raa Te ™ 
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^ (8) and Cozens-.Y. Crout (9). In the case of 
Wigan 'v. Rowland (8) the Vice-Chancellor 
held that. Wigan was an attesting witness - 


and that his wife forfeited the legacy.: The . 


report says :—"'His Honour thought. that 
even if the parole.evidence were. admissible 
it would not be of sufficient force .to coun- 
. tervail that which, the. written document 
' afforded." 
evidence was not admissible... This case: 
is prior in date to the: cases: quoted above 
ranging from 1866 to 1899 and we believe 
that there canbe no question. now of the 
admissibility - of “parole evidence.in such 
‘a case. "The report in the case:of Cozens 
v. Crout (9) ig very short. and does: not 
indicate whether oral evidence was pressed 
to the notice of the Lord Chancellor or not. 
On the face of the Will, Crout purported to 
be an attesting witness and claimed his 


share under the Will notwithstanding the. 


attestation and stated.in his answer that 
he was his father’s favourite son, and*had 
signed the Will as the token of approval 
merely at his father's special request after it. 
had been duly attested by two witnesses. 
He had also described himself in an affidavit 
as the sole surviving witness of the Will. It 
is.not clear whether these conflieting state- 
. ments of Crout were considered by the 
Oourt or not.. The report of the .Court's 


NE judgment.is "The Act contemplated that 


there: might be piore than two .attésting 
: witnesses although two were sufficient and 
.H, E. Crout must be taken to have signed 
“asa witness. The bequest to him was, there- 
fore, void." The report would indicate that 
_ the point urged before the Court was that ` 
two previous witnesses were sufficient- to- 
prove the Will and that the signature of: 
Croyt, even though of -an attesting wit- 
ness, was a superfluity and may- be omit- 
ted. Such an argument, of course, would 


be untenable because every attesting wit- 


ness, whether he was necessary for "proof 
ofthe Willor ‘not, would forfeit hislegacy. 
[See Doe v. Mills (10) quoted in Adminis- 
trator General of Madras v. Lazar Stephen 
. Lazar (11).] à 

' The appellants' learned Gonos cleverly 
argued that theré must be something ‘on 
the: face of the document to put the Court 


(8) (1853) 68 E. R. 1229; 11 Hare 157; 10 Hare, App. 
18; 17 Jur. 910; 1 Eq. R. 213; 1 W. R. 383; 21 L. T: 
(o. 8.) 150; 90 R, R. 619.. . 
(8) (1873) ) 42 L. J. Ch 840; ar W. R: 781.. , 
-~ (10) (1833) 1 Moo. & R. $88; 42 R. R. 195. . i 
E & M. 244; L Ind. Deo. (s. s.) l E 
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to inquiry and to'a demand for oral evid- 
ence and that there being . no. such indica- . 
tion of the face of the Will in the present. 
case it should be held that the two plaintiffs” 
.were attesting ‘witnesses to the Will. We 
“baye read the Will and are of opinion that 
cl. (8) thereof does put thé Court upon an 
inquiry. The translation given in the judg- 
ment of the lower Court expresses the 
meaning of the vernacular better than the 
translation at page 3 of Part III. of the - 
` Paper. . The clause runs as follows :— É 
“I have executed this Will with the 
cónsent of.all my sons and have got them 
to sign it as witnesses with this very 
purpose so that this Will may be acted“ 
.üpon, fully and .they may. not quarrel : 
among. themselves after my demise." D 
‘Clearly, theréfore, the testator obtained 
the signatures of.the defendants for, some 
special purpose of his own. -This is suffi-' - 
cient indication of a want of- ‘intention of 
-attestation by the`plaintiffs and, in our | 
Opinion, they were rightly -permitted , to ` 
lead evidence on the subjeet. ` In the na- 
:ture of things when the Will was executed 
“so far back as 30 years ago, practically thé 
only. evidence available to- depose to the: 
circumstances” would ‘be that of the surviv- . 
ing sons of the testator. Allthree uncles . 
of the defendant .have given. evidence. . 
Jagannath Singh stated (page 12 of the. 
printed record): “| was not present at 
the -time of the execution of the Will and - 
my father did not sign it before me... After 
signing the. Will. my father sent. for me... 
and my brothers and we went to him. He: 
then told us that he had signed a. Will in . 
favour of his sons .and -asked us all to. 
sign the Will so that after his death there 
might be no disputes among us. We said 
we were:ready to do as ordered by him. 
Then my father gave us the Will and all 
of ‘us signed it. “My father never asked f 
us ‘to sign it as attesting. withesses." 
“Similar statements were made by Jang 
Bahadur Singh who has aot sued because 
mutation of names had already been made . 
in-his favour and by Ran Bahadur Singh - 


the. other plaintiff. The learned Judge of s 


the lower -Court was a Hindu gentleman - 
well-acquainted with the ‘customs and 
habits of thought “of the parties. " His opi- : 
nion, therefore, is entitled to great weight. 
The appellants’ learned Counsel pointed 


` out; as he was entitled. to do, that the: 


plaintiffs put their names under, linea 
headed . rad ne He asked us te ; 


. Held to answer the description of attesting ` 


respectable witness, 


(85 10. 1995) ` 


conclude from this writing that-the plaint- 
` Mis were attesting. witnesses. 


We,.however, 
do not know what knowledge the scribe 
had of.the intentions of -the parties. It is 
usual for & scribe to make lines on the 
margin of a document: 
without any heading for'the executant of 


the document and every other line with a” 


heading “ witness.” ‚This. work of, the 
Scribe cannot be any evidence of the inten- 
tion of the parties, The question why the 
real attesting witnesses should not have 
signed before the sons of the taluqdars who 
are alleged only to have consented to the 
arrangement is easily answered. The real 
attesting witnessés were a Pleader of 
standing Sheikh Ata Ullah and three wit- 
nesses of no standing at all Jai Lal, Ram- 


padarath and Ajit Singh, who were ordis. 
nary tenants' of the talugdar. .Kecording. 


to Indian ideas of dignity it will be dero- 
gatory to the sons of. a talugdar to, sign 
a document after men of. small circum; 
stance, whatever ‘maybe the object for 
which the signatures .of the sons of. the 
talugdar may have been obtained. - The 
the Pleader;, signed 
first but the. other signatures had- to- be 
made after the, signatures. of the: ‘taluqdar's 
sons were obtained: in order to „preserve 


"their dignity. 
The appellants' Tornei Counsel quoted. 
a number of cases of Indian High Courts - 


from 1877 downwards in which even wit- 
nesses to the registration of à Will were 


witnesses in order to validate a Will. - "Those 
cases have. been examined by a Bench -of 
this Court in Syed Mohammad Hosan v. Syed 
Ali:Hyder (12) decided on, 8th September 
1924. One of us was a party to that decision. 
The cases considered were: Mamnickbai v. 


Hormasji Bomanji (13), Hurro - Sundari .. 
Dabia v. Chunder Kant. Bhuttacharjee (14... 


Mitye Gopal Sircar v. Nagendra. Nath 


Mitter Mogumdar (15). and. Amarendra ` ° 


Nah Chatlerjee v.: Kashi Nath Chatterjee 
16) 

In that case the Bench held that the 
witnesses to the registration before whom 
the testator acknowledged his. signature to 


the Will and who signed the registration . 


(12) 85 Ind.’ Cas. 509; 10 O. & A. L.R. 1229; 12 O. 

Xi 1B. 547; 1Ind. Jur. 630; 1 Ind. Dee. (sw. s.) 
cn 6 C. 17; 6 C. L. R. 303;-3 Ind: Dec. (x. b) 12. 
15) 110. 499; 5 Ind. Dec. (N. s.) 1046. . 

S) 27 0, 168; 14 Ind. Dec. (x. i 111. 
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endorsement in the presence-of the testator 
ux attesting: witnesses to the Will under 
50 ofthe Indian: Succession Act. lt was 
nacak in that case, as. it is objected here 
that such persons cannot be said to have 
any animo -attestandi. The appellants’ 


.learned Counsel argued that in that case a 


-Bench of this Court did not insist upon 
such a state of mind of the witnesses, so 
here it was not necessary to inquire whe- 
ther the plaintiffs, who purported to be 
attesting witnesses, had that state of mind 
or not., The Bench i in that. case, however, 
met thé argument with the-following ob- 
servations and did not express an opinion 
that the matter was one of indifference 
whether the witnesses purporting to ba 
attesting witnesses had the intention to 
attest or not. “Reliance was placed on 
behalf of the appellants on the principle 
enunciated in ‘Jarman at. page 117 last 
para that in every case the "Court must 
satisfy itself that-the names were written 
animo attestandi. Such an intention is to 
be concluded from .the.general circum- 
stances which varied in evéry case. Indian 
Courts have held for a long number of 
yeats that registration proceedings like 
those connected with the present Will dis- 
close an intention of attestation on the part 


` of the witnesses whgsigned the registration 


endorsement.” 

We’ may further point: out that the 
plaintiffs’ rights -under the Will were not 
questioned. by their brother Lal Bahadur 
Singh whil&;he lived, nor bythe’ défend- 
ant,' the present talugdar till -  Yecently. 
Jang Bahadur. - Singh a -brother: of the 
plaintiffs obtained mutation of names in 


` his favour with the corsént of the defend- 


ant on. the.bàsis of this Will. - Not’ only 
so. but both Lal.Bahadur Singh and Shim 
‘Sundar: Singh obtained mutation of names 
in their favour on the basis of the Will 
(seè- Exs. 1, 2, 3, 5, 6,8, 10 and 11). 

We hold that the ‘plaintiffs -were not the 
attesting witnesses to the’ Will, : 
At the request of one of.us the question, 


. though abandoned by the defendants-appel-. 


lants” learned Counsel, was argued.as to 
proof of the Will when the four sons of 
the testator were removed from the list of 
attesting. witnesses. One attesting witness. 
Ram Padarath Lal is still aliveand was 
examined on behalf of the plaintiffs with; 


“a warning to the Court'that he had been 


“won over ‘by the defendant whose tenant 
he was, The testimony of Ram Padarath 
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Lal does not go'against the, genuineness 
of the Will. What he tried to prove was 
that he did not sign in the presence of 
the testator, nor did he obtain from .the 
testator any acknowledgment of'his signa- 
ture. The lower. Court was satisfied that 


this witness was not to be believed and. 


' was in reality a proper attesting witness. 
The other attesting witnesses are dead. 
The document is more than 30 years old 
“and we agree with the lower Court that 
presumption as to its genuineness and 
proper attestation may.be drawn under 
s. 90 of the Evidence Act. We hold that 
' the Will is genuine and duly attested as 
Ae by s. 50 of the Indian Succession 
ct. 5 
In. the result we dismiss both the appeals 
_ with costs. 


"BURG Appeals dismissed. 
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. MADRAS HIGH COURT. 
Seconp Crvin Appear No. 1036 or 1921.. 
" February 18, 1924.. 
Present :—Mr. Justice Venkatasubba 


Rao. » 

CHERIAKKATAVAN KORAN— 
^. ‘Dzrenpant No. 1—APPELLANT , 

MEE versus 

PUTHAM VEETTIL PONMILERI 
KOROTH AMMALU alias MADHAVI 
. AMMA AND OTHERS— DEFENDANT No. 2 AND 
t PLAINTIFFS—RESPONDENTS. 
` Civil Procedure Code (Act V of 1908), s. 1]—Res 
judicata—Decision arrived ex parte, effect of. 

Plaintiff filed a suit to recover rent of certain pro- 
perty to which 2nd defendant wasa party.: One of 
the, allegations in the plaint was that the 2nd defend- 
ant had-no right to share in the management of the 
property. The 2nd defendant was ex parte anda 


decree was passed in favour ofthe plaintiff, Sub- 


sequently, the plaintiff brought another suit to recover 
the rent ofthe.same property from another tenant. 
To this suit also the 2nd defendant was a party. 
The tenant pleaded that he held the property under:a 
renewal obtained from the 2nd defendant: ~ 
" Held, that the question of the 2nd defendant's right 
to share in the management ofthe property had 
become res judicata by virtue ofthe decision in 
the previous suit, and the tenant, therefore, could 
not Hm of the plea put forward by” him. [p. 563, 
col. 1. ee . 
^ Hara Chandra Bairagi v. Bepin Behari Das, 6 Ind. 
. Cas 860; 13 C. L. J. 38, Raj Kumar Roy Chowdhury 
v. Alimudi, 16 Ind. Cas. 911; 17 O W. N. 627, 
Secretary of State for India in Council v. Syed 
Ahmed Badsha, Bahadur, 67 Ind. Oas. 971; 44 ; 
14 L. W. 128 4.189, 41 M. L. J. 223 & 228; (1921) M. 
W, N. 576 (F B), relied upon,  - i 
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' and the 2nd defendant were parties, 


. present action. " 
it had been Bequeathed to them as Sriswath 


' eonstituted the manager. 


M. 778; 


- [85 T. G. 1925] 


Appeal against the decree of the Court 
of the Subordinate Judge, Tellicherry, 
in A. S.No. 41 of 1921, preferred against 
the decree of the Court of the District 
Munsif, Kuttuparamba, in Original Suit 


: No. 821 of 1918. 


Mr. K. V. Madhavan Nair, for the .Ap- 
pellant. 

Mr. K. Kutti Krishna Mevon, for the Re-^ 
spondents. 

JUDGMENT.—The lower Appellate 
Court has found that Ex. III is binding on 
the plaintiffs, It was executed by the Ist 
defendant in favour of the 2nd defendant 


.and the plaintiffs, and the latter cannot be 


heard to say that the 2nd defendant on the 
date of Ex. III had no right to the property. 
The question, however, whether the 2nd 
defendant was entitled to the property on' 
the date of Ex. III is now immaterial, 
because, subsequent to itthe right of the 
plaintiffs to manage the property was re- 
cognised ina suit to which the pus 
3 he 
plaintiffs had filed O. S. No. 649 of 1911 
for recovery of rent.against a third party 
and to that suit the 2nd defendant was 


. made a party. The suit related to the pro- 


perty whieh is the subject-matter of the 
The plaintiffs claimed that’ 


by their mother and that the Ist plaintiff was 
The defendant 
(tentant) pleaded that he had obtained a 
renewal from the 2nd defendant who, by 
the way, was also 2nd defendant in that: 
suit, and the following issues were raised : 

. “l. Whether the renewal and payment 
set up are true and binding on the plaint- 
iffs?" 

“2, Whether the 2nd defendant has a 
right under the Will to collect the rent and 
grant the renewal ?" 

The 2nd defendant was ex parte. The 
Court gave the following judgment:  . 

“Tt is.to be-noted that under the Will the 
females are to manage and not the males. 
Nodoubtthe Will cannot legally impress on 
the property the character of what is called 
Sriswath. - NS n.r * The 2nd 
defendant has no right to manage.” ] 

It will bé seen that the issue relating to 
the right to manage was raised and that a 
finding was given. The decision of that 
question was necessary for the decision of 
the point in controversy between the parties. 
Although, therefore, the. 2nd defendant was 
ex parte, the finding would operato as rea 


[85 1. O: 1925] 


judicata as between the plaintiffs and the 2nd 
defendant; Vide Hara, Chandra Bairagi v. 


Bepin Behari,.Das(1) and Raj Kumar Roy - 


Chowdhury v. Alimuddi (2). : 


The learned Subordinate Judge ha& de- : 


cided that the previous adjudication is 
. re$ judicata even as against the 1st defend- 
ant. In this view he is not correct. But 


his view may be supported on another. 


ground. ~The lst defendant is merely a 
tenant and is notiuterested in the dispute 
between.the plaintiffs and the 2nd defend- 
ant inier se relating to the management of 


the property. In a proceeding to which the . 
plaintiffs and.the. 2nd defendant were 


parties, the right. of the former as against 
the latter was recognised. Ifthe previous 
suit had been one expressly instituted for 
the purpose of obtaining. a decision in 
regard tothe rival claims set up by the 
plaintiffs’ and the 2nd defendant the judg- 
ment obtained by the plaintiffs might be 
just.as conclusive evidence of their right 
as a conveyance to them by the opposite 
party would be. This is the principle re- 
cognised in Secretary of State for India in 
Council v. Syed Ahmed Badsha Bahadur (3). 


The nature of the previous suit is, however,’ 


Somewhat different, but I think, in the 
circumstances, the' same rule may be 
applied and the. 1st defendant will thus 
be bound by the result of the previous 
litigation.. — .- . -  .. : 
The appellant's learned Vakil contended 
that the-plaintiff having come to Court with 
a specific case founded on Ex. A. ought 
hot to be permitted to obtain a decree on 
the footing of Ex: III. I do not think any 
useful purpose will be served by prolonging 
this litigation and compelling the plaintiffs 
_ to file a fresh suit.: There is no substance 
in the contention that there is no allegation 
in the plaint thatthe plaintiffs determined 
.the tenancy by a proper notice because’ the 
Ist defendant does not profess to rest his 
case on Ex. III and claim that he is holding 
' over; but, on the contrary, he has set up a 
fresh lease, Ex. II, which the Subordinate 
Judge has found not to be binding on the 
plaintiffs. : : "ELA 
Lastly an argument was advanced in 


regard to the construction of Ex. IIL.. - It 


was contended that-“chira” which is a part 


(1) 6 Ind, Cas. 860; 13 C. L. J. 38. 

(2) 18 Ind. Cas. 911;-17 O. W N. 627. 

(3) 67 Ind. Cas. 971; 44 M. 778, 14 L. W. 
E 41M, 1:J.223 & 228; (1991).M. W.N. 576 
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of item (1) is held under it fora period of 
12 years. There is no justification fcr this 
contention under the terms of the docu- 
ment: 
In the result, the seeond appeal fails and 
is dismissed with costs. 
v. N. V. s 
* ZK. Appeal dismissed. 
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‘ALLAHABAD HIGH COURT. 
SECOND Crvin APPEAL No. 993 or 1922. 
b April 28, 1924. - 
Present:—Mr. Justice Neave. 
DAYA RAM OJHA AND ANOTHER— 
. DEFENDANTS—À PPELLANTS 
versus 


. RAM NARAIN AND OTHERS—PLAINTIFFS— 


< RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), O. XXII, v. 4 
—Appeal—Death of respondent—Legal representative, 
failure.to substitute—Abatement, 

Where inanappeal against a joint decree the 
appellant fails to bring on the record the legal re- 
presentatives of one of the joint decree-holders who 
dies during the pendency of the suit, the appeal 
abates under O. XXII, r.4 of the C. P. C., as against 
the heirs of the deceased decree-holder only, but the 
result of such abatement is that the appeal becomes 
imperfectly constituted and, in the absence of a neces- 
sary party, the Court cannot proceed to decide the 
appeal on the merits. © 

Arjan Mirdha v. Kali Kumar Chakerbutty, 68 Ind. 
Cas. 194 and Kali Dayal Bhattacharjee v. Nagendra — 
Nath Pakrashi, 54 Ind. Cas, 822; 24 C. W. N. 44; 30 
O. L. J. 217, relied on. ] : 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 19th 
May, 1922. AUT 

Mr. U. S. Bajpai, for the Appellants. 

- Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT.—In this appeal a pre- 
liminary objection is taken by the respond- 
ents. The suit was brought by three 


‘persons (1) Ram Narain Pande (2) Nepal 


‘Misra and (3) Sheo Prasad Misra. They 
obtained a joint decree for possession of 
certain property and damages. After the 
appeal was filed, Ram Narain Pande died. 
Steps for substitution of the names of his 
legal representatives were not taken for 
more than three months after his death, 


“when the appellants’ application was reject- 


ed and it. was ordered that the appeal 
should abate at least as against Ram Narain 
Pande. Anapplication to have this order 
set aside was also rejected. The prelimi- 
nary objection is that, as the decree for 


. Hindu family, this appeal cannot lie against’ - 


" 
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joint possession is in favour. of three per-: 


‘sons, who are: not members of a joint 


two of them only. In support of this conten- 
tion, reliance is placed on & ruling of the 


€ Calcutta High Court in Arjan Mirdha v. 


ali Kumar. Chakerbutty (1). In the judg- 


ment in that case, reference is made toa- 
. ruling . of. the same Court in Kali Dayal - 
-Bhattacharjee v. Nagendra Nath Pakrashi 
. (2), where thé matter has ‘been ‘discussed in . 


an elaborate judgment: reviewing the author- 
ities. - It was heldin the case that, where 


a joint decree had been obtained. and the - 
appellants had failed to bring on the record . 


the .representatives of one of thé joint 
deéree-holders, who had died, that, though 
undér O. XXII r. 4; ©. P. C., the appeal 


' abated as against the heirs of the deceased 
- plaintiff only, the result of such abatement 
_ was that the ‘appeal was imperfectly con-- 


stituted and: that in the absence ofa neces- 


sary party the Court would not proceed to - 
A num-: 


decide the appeal on the, merits. 
ber .of earlier decisions of ‘the Calcutta 
High Court to the same, effect were refer- 


red ío,in allof which the view taken was - 


that, in such circumstances, the appeal 


could not be heard, because in the event ' 


of its being allowed on , the merits ‘the 


‘result would be that the decree would ‘be 


' get aside in respect of some of the plaintiffs 


but would remain iníact in so far as the 


. representatives of the deceased: plaintiff 
“were concerned, 


and there “would be 
two contradictory decrees made in the same 


litigation. . 


: of the surviving plaintiffs. 
appear, however, that under this compro-. 


The learned Advocate for the appellants 
refers to a compromise, which was entered 
into between the plaintiffs to the present 
suit at)some.time before thesuit was insti- 


“tuted.” He maintains that this compromise 


defined the shares of the plaintiffs in this 
propérty and that it would, therefore, be 
possible for this Court, in the event of the 
appeal succeeding, to distinguish the shares 
lt: does not 


mise any partition was perfected or that 
the parties to it ever'took action under it. 
The decree ‘obtained by them is a joint 


, decree without any specification of shares.: 


In my opinion, the view taken by the learn- 


. ed Judges of the Calcutta High Court is 
the correot one ; and, though the appeal has 


'(l) 68 Ind. Cas. 194. | 
aP 54 Ind. Cas. 899, 94 C. W. N. ds 30 C, L. 3. 


(ss IO: 1995): 


abated as "against the deceased ‘plaintiff’ 
only, it éannot now be heard on the merits. 
The preliminary : objection accordingly” - 
succeeds, and the appeal is dismissed with 


: costs including i in this Court costs on-higher | 


scale. 


Z. K. Appeal dismissed. .* 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 220 
. oF1922, - 
. (PROBATE Cass No. 22 or 1920). 
November 22 , 1923. 
Frant -B Shadi Lal, Krt., Chief 
- Justice, and Mr. J ustice Broadway. 
Mes. CATHERINE MARY CHANDLER 
.WiFE oF WILLIAM CHANDLER, .' 
RESIDENT OF LEIRE IN THE COUNTY OF 
. LEICESTER, ENGLAND— 
- APPELLANT É 
Versus 
ADMINISTRATOR- GENERAL, 


PUNJAB, AND OTHERS— RESPONDENTS. : 
Suécession ‘Act (X of 1865), s. 118—Will, construc: 


- tion of —Gift, subject to condition subsequent—- Condi-. 


tion, failure of, ejfect of. : 
A iestatrix devised the whole of her property to 


her son and daughter; and dir ected that should either . . 
- of her children die unmarried his or her share would 


go to the survivor. Under a codicil:a provision waè 
added that should both the testatrix’s children die 
unmarried, the property should go to one of her step- . 


children. "Théson married and died leaving a widow. © `` 


"who sucéeeded to his estate. Subsequently, the 
daughter died unmarried : 


Held, (1) that. the children. of ‘the testatrix took 


“vested ‘interests under the Will and the codicil subject 


to being divested in the event of the happening of ' 
certain conditions ; [p. 566, col. 1.] 

(2) that the son having married and predeceased 
his sister the pessibility of theestates taken by him 
and his sister becoming divested either under the Wil . 
or'the codicil came to an end and the estate in ques- 
tion must be regarded as having vested absolutely in : 
the daughter ; [abid] EU 

(3) that, therefore, the heirs of the daughter were 
entitled to succeed to her estate in preference to the . 
heirs of the testatrix. [p. 566, coL.1.] . 


Bechar Akha v. P. De Oras, 19 B. 221; 10 Ind, Dec: | ` 


(N. 8.)°150, contirmed on appeal 19 B. 710; 10 Ind. Dec. 


(N: B.) 516, distinguished. 


Eaton v. Barker, (1845) 70 R. R. 162; 8 Coll. 124; 9 
Jur. 822; 63 E. R. 665, relied on. i 
A condition subsequent imposed upon a gift must 


` be. strictly construed. |p. 566, col. 1.] 


Letters Patent Appeal against. the judg- 
ment of Mr. Justice Brasher, dated the Ist 
oe 1922. ES 


.. [85 L C. 1995] | GATHERING MARY CHANDLER ?. ADMINISTRATOR-GENERAL, PUNJAB, 


- Lala Balwant Rai,. for the Appellant. 
.Messrs. Noad and D. .C. Ralli, for the 
Respondents, ; ` 


 JUDGMENT.—On the Ist December: 


1910,Mrs. ‘Eleanor Marsden, the widow of 

Charles John Marsden, of- Simla, executed 

a Will disposing of her property. To this 

n she added a codicil on the 19th April 
I : 


Shedied on the llth May 1918 leaving 
“her surviving her son Harold Charles Mars- 
den and het daughter Mabel Marsden both 
unmarried. There were also three children 
of her husband by a former. wife whose 
nanies are Mrs. Ellen Marsden Turner of 
Dehra Dun, Mrs. Isabella Thomas living’. 
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and brother. of Miss Mabel Marsden. Against 
this judgment an appeal has been tiled 


- by Mrs. Chandler, Mrs. Eleanor Marsden's 


“Turner, Mrs. 


sister's daughter, through Mr. Balwant Rai, 
while Mr. D. CO. Ralli represented: Mrs. 
Thomas and Mr. C.H. S. 


.Marsden. Mrs. Elizabeth . Marsden, widow 


in London and Charles Henry Strutt Mars- - 


den living in East Ham, inthe County of 
, Essex- Her. own children Harold Charles 
. Marsden and Mabel Marsden succeeded to 
' their mother's estate under the terms of the 
Will and: codicil | ^ jx Mu" 


. Mrs. Eleanor Marsden in her Will provided. 


. that should either of her children die un- 
married his or ker share would go to the 
the survivor. Under the codicil a provision 
was made to the effect that should both the 
testatrix’s children die unmarried.the pro- 
perty was-to go to the step-daughter Isabella 
Thomas. 4 UE ' AM 
' On the 16th July “1919 Harold Charles 

. Marsden married, thus rendering the pro- 
.vision in, the codieilof'no avail. He died 
on the 20th October 1919, leaving him súr- 


viving his widow Mrs. Elizabeth Marsden 


who succeeded to his estate. - : 
. On the 17th April 1920 Mabel 
. died intestate and without having married. 
On her death a dispute arose between Mrs. 
: . Eleanor Marsden's. step-children-and Mrs. 
Catherine Mary Chandler, who is the 
- daughter ofa sister of Mrs. Eleanor Marsden. 
Letters of Administration to the estate of 
Miss Mabel Marsden were granted to the 
Administrator-General of the Punjab on the 
30th September 1920 and, having regard to 
. the dispute referred to above, the Adminis- 
trator-General made a reference to' this 
:Court.unders, 28 of Act II of 1913 asking’ 
‘for directions as to how the estate of Miss 
‘Mabal Marsden was to'be disposed of, This 
reference came before Mr. Justice Brasher 


. who on the Ist August 1922 held that the’ 


estate in question devolved on Mrs. Tur- 


Marsden , 


‘ner, Mrs. Isabella Thomas and Mr. Charles” 


Henry Strutt Marsden, the step-children of 
. Mrs. Eleanor Marsden and the ‘half sisters 


of Harold, Charles Marsden, was absent 
although service- has been effected on Mr. 
B. Bevan-Petman on her behalf. “As she 
had not appealed against the judgment de- 
claring her disentitled to any share in the 
estate she was not really interested in these 
proceedings, 

_It was contended by Mr. Balwant. Rai 
that’ Harold Charles Marsden and -Mabel 
Marsden only took a life-estate under the 
Will and codicil, and that inasmuch -as 


. Miss Mabel Marsden had died unmarried 


her portion of the estate must be regarded 
as having reverted to Mrs. Eleanor Marsden 
whose heir was Mrs. Chandler ànd as such 
entitled to succeed, Reference was made 
to ss. 126 and 127 of the Indian Succession 
Act, Williams on Executors, 11th Edition, 
page 1034 and Bechar Akha v. P. De Cruz 
(I). A reference to the sections of Indian 
Succession Act referred to above shows that 
they have no bearing on the point at issue, 
dealing as they do with precatory. trusts. 
The same remark applies to the reference’ 
to Williams on -Executors while .the. case 
reported as Bechar Akha v. P. De Cruz (1) 
clearly shows that the property there in 
question had been bequeathed purely as a 
life-estate. 

Onthé other hand Mr. Ralli contended 
that under the Will and codicil Harold 


-Charles Marsden and Mabel Marsden suc- 


ceeded to an absoluté estate which was 


‘liable to be divested on the happeping of 


certain events. It was urged that Mabel 
Marsden took a vested interest in her share 
of the property which was liable to be 
divested in the event of her dying unmarried 
and leaving her surviving her brother; 


‘that inasmuch as her brother had married, 
‘the condition laid down in the codicil for 


the divesting of the estate became of no 
avail; and that, therefore, inasmuch as the 


-conditions which might ‘cperate to divest 


her of her estate had: failed, she became 


.the absolute Owner of that portion of the 


estate to' which she had succeeded and 
her heirs were entitled tosucceed thereto, 
Now “a vested interest, which is given over 


(1) 19 B. 221; 10 Ind. Dee: (x. ©.) 150 confirmed on 


appeal 19 B, 770; 10 Ind. Dec. (x. 8.) 516, 


i 
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in certain events, is divested if those events 
happen, though the. gift over may be void, 
‘or though the legatee to take under the 
‘gift over dies before the testator," There- 
fore it was held in Eaton v. Barker (2) 
that under a gift to the testator's two 
sons .and daughter in equal shares, with 
& gift over of the daughter's share, if she 
should die without issue, to the survivors 
or survivor of the sons, it was held that 
the daughter, having survived the sons, 
took absolutely. (See Law of Wills by Theo- 
bald, pages 652 and 653). In the present case 


the conditions imposed both by the Will and. 


. the codicil are conditions subsequent and 
must be strictly construed. Under s. 118 
of the Indian Succession Act a bequest 
may be made to any person with the con- 
dition superadded that, in case a specified 
uncertain event shall happen, ‘the thing 
bequeathed, shall go to another person; or 
that. in case a specified uncertain event 

` shall not happen, the thing bequeathed shall 

80 over to another person. Mr. Ralli relied 

.on illustration (d) to this section which is 
to the following effect :— 

A sum of money is bequeathed to A and 

B, and if either should die during the life 
of C, then to the survivor living at the 

.death of C. A and B die before C. The 
gift over cannot take effect, but the repre- 
sentative of A takes one-half of the money, 
Pn the representative of B take the other 
alf. ; ! 

This illustration appearsto bein point. 

Harold Charles Misden and Mabel Ma 
den took vested interests underthe Will 

'and the codicil subject to being divested- 
in the event of the happening of certain 
conditions, Inasmuch as Harold Charles 
Marsden married and predeceased his sister 
the possibility of the ‘estates taken by 
him and his sister becoming divested 
either under the Will or the codicil came 

‘to an end and the estate in question must 
be regarded as having vested absolutely 

in Miss Mabel Marsden and it is her heirs, 


therefore, who are entitled to succeed to’ 


herestate. It has been rightly held thather 
half sisters and , brother.are her heirs and 
' they have, therefore, rightly been held to be 
- entitled to succeed. tl à 
The sppeal fails and is dismissed with 
costs. 
Z. K. Appeal dismissed. 
T Gy 4156) 10 R. R. 162; 2 Coll, 124; 9 Jur, 822: 63 E. 
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BHUNESHWARI-KUER V, SUKHDEO SINGH, 
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PATNA HIGH COURT. 
APPEALS FROM_ORIGINAL Decrkxs Nos, 90° 
AND 91 oF 1921 anD 49, 51, 52, 54, 55, 60, 

61, 64 65, 67, 68, 69, 70, 71, 72, 73, 75, 
76, 79, 80, 81, 83, 101 AND 117 or 1922. 
> March 31, 1924. 

Present ;—Justice Sir Jawla Prasad, KT., 
and Mr. Justice Kulwant Sahay. 
Rani BHUNESHWARI KUER alias 
"BACHA SAHEBA—PLAINTIFF— 

ÅPPELLANT 
versus 


'SUKHDEO SINGH. AND OTHERS— 


DEFENDANTS— RESPONDENTS. i 

Bengal Tenancy Act (VIII of 1885), ss. 69, 70, 71. 
—Appraisement or division of crops—Jurisdiction of 
Collector—Final order—Form of order—Burden of 
proof-—Procedure. j 

Where a landlord has the opportunity of appraising 
the-crops and falsifies accounts in order to obtain a 
higher amount ofrent, he is not entitled to get any 
decree except on proof ofthe' actual produce of the 
land and if he fails to prove.that, he must be content 
NE admissions made by the defendants. [p. 568, 
eol. 2. - : 

Where, however,the landlord could not make an 
estimate of the crops or was prevented from doing 80 
by the tenants his claim cannot be thrown out simply 
because he has not been 'able to prove the actual pro- 
duce ofthe lands in the direct possession of the 
tenants. In such circumstances the tenants should 


not be permitted to take advantage of their own wrong- 


ful acts and their failure to declare the true and pro- 
per produce of the lands in their actual possession. In 
such cases they have special means of knowledge and 
the onus of proving what is in their knowledge must . 
rest upon them. [p. 568, col. 2; p. 569, col. 1.] 

Clause 5 of s. 70 of the Bengal Tenancy Act does 
not require that a separate decree, apart from the order 


: itself, should be prepared by the competent Revenue 


Authority. It simply requires that the order shall be 
final and shall, on application by the landlord or the 
tenants to the Civil Court, be enforceable as a decrée. 
[p. 572, col. 1.] ° 

In a case of appraisement the Collector does not take 
possession of the crops nor does he make it over to 
the landlord. He simply prepares an estimate of the 
crops under s.69 of the Bengal Tenancy Act and 


. then reduces it into a money value and declares how . 


much isdueto the landlord and how much to the 
tenant. In sucha case the Collector's order must 
clearly specify the amount due from one party to the 
other go that the former may, in execution of the order 
in the Civil Court, receive his dues-from the latter. 
Again, in a case of division of crops, whore the tenant 
has made himself liable to the landlord by removal of - 
the crop or otherwise, such as is provided in s. 71, the 
Collector's order must clearly state the amount pay- 
able to the landlord by the tenant, so that the former 
may receive the same in execution of the order in the 
Civil Court. But where there isa simple division of 
crops on the spot, each party is entitled to receive from 
the Collector who takes possession ofthe'crops, his 
share therein. The party taking his share from the 
Collector will not be -liable to the opposite party and 
there can be no order to pay'anything tothe other 
party. Ifa party does not choose to take his share 
his share will remain in desposit with the Collector’ 
The only order that the Collector can pass is to deposiy 
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the share to, the credit. of that party. The order is cap- 


able of execution against the Collector if he does not . 


give tothe party his share. The sale-proceeds in the 
Treasury to the credit of a party can be withdrawn any 
moment. he likes. There will not be any necessity of 
execution; [p. 572, cola. 1 & 2.] 
‘A decree is prepared. only when some liability is 
fixed upon a party; when no liability is fixed no 
' decrees can be prepared and in fact in some cases in 
the Civil Court no decree is prepared. [p. 672, col. 2.] 
The Qolleetor's jurisdiction arises only when the 
rent is payable under the bhaoli system ;'and if this is 
disputed and & system of cash or nakdi rent is set 
up, thé Collector will have no jurisdiction under s. 69 
of the Berigal Tenancy Act'and he must leave the ques- 
tion to be determined by a competent Civil Court. 
Where it is admitted that bhaoli-rent is payable 
the Collector has jurisdiction under s. 69 to appraise 
or divide the crops and has a right to. determine as to 


- whethér the system of payment of landlord's share is- 


by appraisement or by division. [ibid.] 
* (Oase-law referred to.) 


Appeals from'a decision of the Bubordis 


nate J udge, . Gaya, dated the 10th January 
1921. ^. 


Messrs. Kailaspati, "Parmeshwari Dayal 


and Nawal Kishore Prasad, for the Ap- 
pellant. 

Measrs. S. M: Mullick and 8. N. Ray, for 
the Respondents. 


s% JUDGMENT. 


Jwala Prasad, J.—These appeals. 


arise out of suits for recovery of bhaoli 
and nakdi rénts which were tried together 
“analogously and disposed of by the judg- 
ment of the Court -below on the 10th 
January 1921. - The landlord is. the appel- 
- Jant in some of the cases and tenants in 


“the others. The lands for which rents are, 
claimed are situate in Mouza Srewa, Par- 


t 


ganah Piara, District Gaya. 
Ag to the nakdi rent there is no dispute. 
The points of difference between the parties 
have been— - 
(1) as- to the system of paying the bhaoli 
rent; the tenants’ case is that the system is 
batak (a.division of crop between the land- 


lord and the tenant), whereas the landlord's . 


case is that the system is -danabandi (ap- 
praisement) ; 

(2) as_ to the „proportionate ` share of the 
landlord in the produce; the tenants allege 
that the landlord's share is half, and the 


landlord, on the other hand, claims that her. 


` share is 9/I6ths; —- 

(3) as to whether the rent for sugar-cane 
land is bhaoli or nakdi; 
` bhaoli and the tenants say nakdi; and 
(4) as to the quantum of the produce in 
* the years in suit. 


The. pu Reet of Rights, which WES: 


^ 
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“the system of payment of the rent, 


‘Settlement Authorities. 


the landlord says 
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finally published on the 23rd November 
1916, shows that the system of payment ‘of 
rent for the bhaolilands is batai or division 
of produce of all kinds including sugar- 
canes, and the share of the landlord therein 
is half. 
The Court below has upheld the Survey 


. entry. as to- the rent for the sugar:canes 


being bhaoli and as to. the share of the 
landlord in the sugar-canes as wellas in 
other kinds of produce being half. As to 
the 
learned Subordinate Judge has held that 


‘it is danabandi (i. e. appraisement), as op- 


posed to batai (division) entered in the 
Survey Record of Rights. The suit is for the 


, years 1324 to 1326, i. e., for the years juet 


following the final publication of the Survey 
Record of -Rights in 1323 (23rd November 
1916) which accentuated the dispute be- 
tween the landlord and tenants asto the 


. system being batai or danabandi. 


The case of the tenants was that. in the 
year 1324 the paddy crops were admicably 


‘divided between the landlord and the ten- 


ants, but the landlord refused to give 
receipt for the rent in kind payable to him. 
The landlord instituted proceedings before 
the Collector under s. 69 of the Bengal 
Tenancy Act for recovering her share in the 
produce by appraisement of the rabi crops 


for the year 1324. The tenants objected: 


stating that the system was batai. On the 
lth April the Sub-Divisional Officer con- 


sidered the objection and held that the 


custom was of division as decided by the 
Accordingly “he 
directed an Amin to divide the crops, The 
landlord then did not want to proceed with 
the case and the raiyats were then asked 
whether they wanted to have the property 
divided, .and, if so, to pay the cost of divi- 
sion. The raiyats then deposited the costs 
and the khasra was ultimately filed on the 
12th June 1917: Objection to that: khasra 
was filed by the landlord on the 26th June 
1917. On the 9th July the Sub- Divisional 
Officer held that “the khasra does not show 
the actual produce of the field owing to 
the loss done by rains etc. As reported by 
the Amin the malik refused to take the 
hakimi shareand the Amin sold the hakimi 
share according to the nirkhnama supplied 
by -the Praiya: Police and deposited the 
sale-proceeds in theTreasury." This, how- 
ever, was not, a final disposal of the case 
under ss. 69 and 70 of the Bengal Tenancy 
Act, It appeared that the crops: of some 


+ 
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of these lands were already cut, The ten- 
‘ants stated that it was so because the crops 
of those lands were divided’ between the 
landlord and the’ tenants. In- these cir- 
cumstances thé Sub-Divisional Officer did 
not consider it desirable to institute’ pro- 
eeeding under s..71 of the Bengal Tenancy 
Act. Since then for the years 1325 and 

1326 for the paddy and rabi crops proceed- 
ings under ss. 69 and 70, Bengal Tenancy 
-Act Were resorted tó. The landlord was not 


satisfied with the resultof those proceed- 


ings and she instituted the suits out of 
which these appeals have arisen. 
The only quéstion seriously raised in the 
appeal i is as to the quantum of the produce 
-in the years in suit. There has been no 
serious dispute and, as a matter of fact, the 
findings of the Settlement Authorities have 
beén: upheld by th® Revenue Authorities 
under ss. 69 and 70 ofthe Bengal Tenancy 
Aet as to the sugar-cáne being held at 
bhaoli rent and ‘the’ landldrd’s share in 
the produce of all kinds being half. As 
regards the system of payment of rent, 
namely, danabandi or batai the Court below 
has held that the system was danabandi 
a the’ landlord's share i in the produce is 
ha 
As to me quantum of the produce the 
Court below ‘has~ ‘disposed it ofin the fol- 
lowing words: 

>I find that both parties have made in- 
éorrect. estimates... The plaintiff's * men 


“have” overestimated the crops while the. 


tenants “have underestimated them. Ac- 
cording to the evidence on plaintiff's side, 
the average outturri of'paddy varies bétweeri 
151035 maünds per bigha, that. of rabi varies 


between 6 to 12 thaunds a bigha'and that 


of qur between 25 to 45 maunds per bigha. 
‘According to the evidence on the 'defend- 
ant's “side, the averáge outlurn of paddy 
varies between 6 to 12 maunds that of rabi 
"between 15 seers to 2 maunds and that of 
gur between 5 to ll mauuds per bigha. 
Taking the mean óf tbe lowest figures of the 
malik “and the highest figures of the tenants 
T find that the average outturn of paddy is 
134 maunds, that of rabi 4 maunds, and 
that ‘of gur 18 maunds per bigha. So in the 
absence of ahy satisfactory evidence on the 
point -I allow paddy, rabi and gur, at the 
above rates for the years in suit. ‘If any 
of these rates of duttuin exceed the rates of 
outturn given in the plaint, then the .plaint 
rates shall prevail.” 
D Upei’ _the bhaolt env this àséertained 
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and the undisputed nakdi rent the Court 
below has given cess at annas. six per rupeg 
on the yearly jumma and damages at 124 
per cent. We havé been taken through 
the evidence of the case relating to the 
outturn of the crops in the years in suit. 
The evidence has been very méagre and ` 
does not.at all seem to be convincing. The 
feelings between the landlord and the tenants 
being very much strained owing to the dis- 
pute as to the appraisement, it is not possible ` 
to believe that there was an estimate or ap- 
praisement by the landlord of the crops in 
the actualcharge of thetenants. The Court. 
below was, therefore, perfectly right in not 
accepting the appraisement papers or the 
estimates ofthe crops for the years in suit 
given on behalf of the landlord. The 
tenants were the last persons to give: a 
correct idea of the actual produce, and con- 
sequently, their evidence also has been 
rightly rejected by the Court below. 

` On behalf ofthe respondents it is contend- 
ed that the result of the rejection of the 
evidence both of the landlord andthe ten- 
ants is that the plaintiff's claim should be 
decreed upon the admission made by . the 
defendant in the written statement or in : 
their evidence. This argument is based 
upon the assumption that ‘the onus of prov- 
ing the claim made in the plaint based on 
the estimate of the produce was on the land- 
lord, and, if she failed to establish her 
claim, her suit could only be decreed upon 
the admissions, if any, made.by the tenants. 


‘This is, true.sq faras the- ordinary princi- 


ple of ¢ onus, is 'Oncerned, ; Where. the land- 
lord has opportunity of appraising the crops 


- and falsifies accounts in order to obtain a 


higher amount of rent heis not entitled to 
get any decree except on proof of the pro- 
duce of the land; and if he fails io prové 
that, he must be content with the admis- 
sions made bythe defendants. But where 
the landlord as in this case, could not make 
an estimate of the crops or was prevented 
from doing so by tlie tenants as held by the 
Court below, ib will be hard to throw out 
her claim, simply because she has not been 
able to prove the actual produce of the lands 
in the direct possession of the tenants. In 
the present case the dispute between the 
parties arose soon after the Record of Rights 
was’ prepared ang published; and that dis- 
pute was upon the crucial point of the system 
for the payment of rent, danabandi or ‘batai. 


1t was not, therefore, possible for the landlord 
, to make a true estiniate of the crops in pos- 
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prevented from doing so by the tenants. In 
such circumstances the tenants should not 
be permitted: to take advantage of their 


' own wrongful acts and their failure to dis- 


close the true and proper produce of the 
Jands in their actual possession. They had 
special means of knowledge and the onus 


"of proving what was in their knowledge in 
- such cases must rest upon them. Such has 


been the' view taken by my learned brother 
in Rang Lal Singh v. Rami Bhuneshwari 
Kuer (FE, A. No. 141 of 1920) to which I was 
a party. ladhere to it. 


Therefore, in these cases the onus was: 


not upon the landlord, and even if it was, 
in the cireumstances of the ease, it shifted 
upon the tenants to prove actual produce of 
the land. Thisprinciple so far as tenants 
and landlord are concerned is acknowled ged 
in the statutory provision. contained ` in 


s. 71 (4) of the Bengal Tenancy : Aet which, 


runs as follows: 


“If the tenant removes any portion of the - 


produce at such a time or in such a manner 
as to prevent the due appraisement or divi- 


. Bion thereof at the proper time, the produce 


4 


' òf fact, the order in the ‘commutation . pro- 


shall be deemed to have been as full as 
the fullest crop of the same description ap- 
praise, in the neighbourhood on similar 
land for that harvest".. We have consider- 
ed the evidence on the ‘record, the village 
note, crop cutting estimates in the different 


proceedings, and. the reports of the Amins, - 


Wwho.went to divide the-crop, and we are 
satisfied that the estimate made by- the 
Court below for the years in suit is not 
challengeable. The recent commutation of 
rent also points to the same-direction. The 
évidence as to produce being. not. satisfac- 
tory, the rate of rent fixed by. commutation 
would afford a sure guide for estimating the 
yield of the land in suit. "Thosé. proceed- 


ings, though not on the record, were.,men- . 


tioned to us by both parties. , As, a. matter 


ceeding was alsoshown to us, 
The. next, question is as_ to. whether, the 


l yield of the lands in suit has been express- 


ed by the Court. below in its judgment 


dated 10th November 1921 in kachha- or- 


pucea weights. "The question arose in the 
Court. below at the time ofthe preparation 
of the decree and the note appended by 


that Court in its judgment on the 21th Jan- 


uary 1922 shows that the kachha weight was 
meant. Mr. Sushil Madhab Mullick says that 
it-should- be pucca and not kachha. It, how- 
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ever, appears from a reference to the pro- 
ceedings under ss. 69 and 70, Bengal Tenancy 
Act particular y Ex. M-4, that "the kachha 
weight was acted upon for the purpose of 
ss. 69 and 70 proceedings. The evidence of 
the plaintiff's witness No. 8, Ajodhya Singh, 
shows that the kachha weight was preval- 
ent:in the.village during the years in suit. 
It is admitted thatthe kachha weight was 
prevalent up to 1324 and that in 1325 pucca 
weight was for the first time introduced. 


. The evidence as to the system .of pucca 


weight having been fully brought into force 
in 1325 is not “satisfactory. 

I, therefore, agree with the view taken by 
the Court below expressed in the note to 
the judgment dated the 10th January 1921 


‘that kachha weight was meant to be adopt- 


ed for determining the quantum of produce 
of the lands in the years in suit. 

Appeals Nos. 73, 79, 80 and 83 are, appeals 
by the landlord alone. There is no counter- 
appeal by the tenants, nor have the tenants 
appeared to contest these appeals of the 
landlord. These appeals are dismissed 
without costs, 

In the remaining cases Mr. Parmeshwar 
Dayal on behalf of the tenantscontends that 
the present claim of the plaintiff landlord is 
barred by proceedings under ss. 69 and 70 
of the Bengal Tenancy Act. As to the 
paddy crop of 1321 he says that there was 
amicable division thereof between the land- 
lord .and'the tenants and that the landlord 
took her share therein, but refused to grant 
receipt and consequently the suits were 
brought by thetenants. In view of the dis- 
pute "between the parties on the crucial 
points, namely, as to the system of crop, ap- 
praisement or division, it is not possible to 
accept -the contention of Mr. Parmeshwar 
Dayal that there was an amicable division 
of the crops. I, therefore, reject the conten- 
tion of Mr. Parmesh war Dayal so far as the 
payment of the landlord's share of the paddy 
crops of 1324 is concerned. 

As to the rabi crop of 1324, it is true the 
tenants applied for division of the, crops 
under s. 69 of the Bengal Tenancy Act, 
but it appeared that some of the crops 
of the land were already cut and 
removed by the tenants and hence only 
crops standing on the 
lands were divided. The Collector, there- 
fore, did not pass any final order in that 
case. On ‘the 9th July 1917 when the 


.Amin's report was received the Sub-Divi- 


sional Officer stated “It is clear that the 
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khasra does not show actual produce of the 


field owing to the loss done by rains etc. As 
reported by the Amin the malik refused to 


take the hakimi Share and the Amin sold the, 


hakimi share according to the nirkhnama 
supplied by the Paraiya Police and deposit- 
ed the sale-proceed in the Treasury vide 
chalan No. 235 dated the 12th June 1917. 
File", Thisisthe last order in the case 
(No. 230 of 1916-17), Ex. M. It does not 
purport to be an order under s. 70 of the 
Act and in no sense it is a final order under 
cl. 5 of the section. Therefore the proceed- 
ings adopted by: the Collector under ss. 69 
and 70 of the Act as to the rabi crop of 1324 
cannot operate as a bar tothe present claim 
of the landlord for her share of the produce 
of the landsin suit. 


The contention of Mr. Parmeshwar Dayal, 
however, stands on a firmer ground so far 
as the produce of 1325, both paddy and 
rabi and the paddy produce of 1326 are 
concerned. Now, as tothe paddy.and the 
sugar-cane crops of 1325 both parties appli- 
ed to the Collector under s. 69 of the Bengal 
‘Tenancy. Act and after the preliminary 
` proceedings the Collector on the 25th March 
1918 passed the following order: oe 

“Khasra filed. Itappears that raiyats have 
` taken thecrop their share and so the malik 
also. Khasra approved. Case disposed of." 


On the next day he passed the following 


- order: 

“This day a petition of objection was filed 
on behalf of Rani Bhuneshwari Kuer. 
Heard her Pleader. It is rejected for the 
reasons noted thereon." . 

The above orders were passed inthe pro- 
ceeding (Ex. M-1) started upon the applica- 
tion ofthe tenants but by virtue of the order 
passed in the proceeding (Ex. M-2) started 
at the instance of the landlord the same 
order was made applicable in the latter case. 
"Therefore the aforesaid orders governed 
both the proceedings started at the instance 
of the landlord and tenant for the paddy 
and sugar-cane crops of 1325. This order 
is impugned by Mr. Sushil Madhab Mul- 
lick as being nota final order under cl. (5) 
ofs. 70 of the Bengal Tenancy Act and, 
therefore, it cannot operate as a bar to 
the claim for rent now lodged by the 
landlord. It is conceded that the objec- 
tion of Bhuneshwari: Kuer landlord was 
heard and disposed of as is stated in 
the order of the 26th March 1918 by the 
Sub-Divisional Officer, But Mr. Mullick 
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says that the " Sub-Divisional Officer, 
has put: the cart before the horse inasmuch 
as he disposed of the case a day prior, 
i.e. on the 25th March 1918 and the ob- 
jection was taken up and disposed of on 
the subsequent day. It is also stated that 
the order of the 25th March itself is inaccu- 
rate inasmuch as it mentions without any 
reserve that the landlord also took her share 
of the crops, whereas in the receipt given 
by the landlord with respect to the crops 
received on her behalf it was expressly 
stated that she received the crops under 
protest. On the 25th March 1918 the Sub- 
Divisional Officer’s attention does not seem 
to have been drawn to the receipt’ and he 
apparently stated that both the raiyats and 
the landlord took their respective share of 
the crop under ja misapprehension, and no 
doubt it is due to this misapprehension 


that he approved of the khasra on the 25th 


March 1918. If the matterhad rested there 
we would not have the slightest hesitation 
in holding that the order of the Sub-Divi- . 
sional Officer of the 25th March was not a 
final disposal of the dispute and that it was 
not an order such asis contemplated by 
cl. (5) of s. 70 of the Bengal Tenancy 
Act. But. the objections set forth in the 
receipt, dated the 20th March, dealt with in 
the order of the 25th March were reiterated 
in a formal objection petition filed on fbe- 
half of the landlord and that objection 
petition was disposed of on the 26th March 
1918. Therefore the objections taken in the 
receipt were also disposed of on the 26th 
March. The result ofthe order of the 25th 
March is that all the objections put forth 
on behalf of the landlord were disposed of by 
the Sub-Divisional Officer. The objections: 
were rejected and, therefore, the order of 
the 25th March approving of the khasra 
was allowed to stand. That order is the 
final order in the case. ` 

Similarly, proceedings (Ex. M-3) under 
ss. 69 and 70 of the Bengal Tenancy 
Act were instituted for the division of rabi 
crop for 1325 and were disposed of and the 
khasra filed by the Commissioner deputed 
to divide the crop was approved of on the 
20th May 1918. It is urged that the khasra 
does not represent the entire crop of the 
lands. in dispute, a portion having been 
clandestinely removed by the tenants. No 
doubt, Amin Abdul Nayeem, who was first 
deputed to divide the crops made a report 
to that effect, and, upon the objection of both 
the parties this Amin was re-called and Deo 
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Narayan Lal Mukhtar was deputed to divide 
the crops with a direction to "take up the 
work of- division at once and note the 
number of fields from which crop has 
been removed and appraise’ the crops 
of those fields under s.; 71, Bengal 
Tenancy Act” (vide order, dated the 26th 


` March 1918). On the 4th April he was: 


- further asked to test the A min's report and 
to submit a detailed report. He submitted 
his report on the 10th April stating that 
there was no removal of any crop but that 
some crop was damaged by insects and .a 
small portion was stolen by thieves and 
that the "tenants were not at all responsible 
for this, 
Sub-Divisional Officer with the result that 
the Amin's report upon which Mr. Mullick 
relies was declared to be- false and the 
Mukhtar Commissioner was’ directed “to 

-divide the standing crop at.once" (vide 


order ,dated the 11th April 1818). It is thus. 


patent that there. was no removal of any 
„crop by the tenants and the Court accepted 
the réport of the [Mukhtar Commissioner 
and declined to take any action under s.71 
of the Bengal Ténancy Act as-was original- 
ly contemplated by him when passing the 
order of the 26th of March 1918, Section 71, 
el. (4) says:. 
. “If the, tenants remove any portion of the 
produce atsuch a time orin such a manner 


_as to prevent the due appraisement or: 
division thereof at the proper time, the. 


produce shall be deemed to have been as 


fullas the fullest crop of the same descrip-- 


tion appraised in the neighbourhood on 
similar land for that harvest". 'The fact 
that the Collector re-called his previous 
order under the aforesaid clause shows that 


he was satisfied. that the tenants were not: 


at all responsible for any removalof the 
erops. ‘Consequently in his final order 
the Sub-Divisional Officer dealt with the 
. entire crop of the lands in dispute. That 
order runs as follows :— 
“Tt appears that the crop of raiti share 
- has been made over to tenants and the crop 
of hakimi share sold and ‘sale-proceeds 
_deposited into the Treasury as malik refused 
_totake it. u^ 
l “An objection has been filed on behalf of 
the defendant malik A Mukhtar Commis- 
sioner was deputed at the request of both 
- the parties and Babu Deo Narayan Lal 
Mukhtar was unanimously. selected as the 
Commissioner by both the parties. Ihave. 


'gone through the report and Ido not find , 
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that he has submitted it in collusion with 
the -raiyats.. The defendant malik should 
have objected long ago. Objection disallow- 


“Khasra approved. Case disposed of” 
(vide Ex..M, 3). This order was passed 
after hearing the parties and disposing of 
all objections and is the final order in the 
case. The contention of Mr. Mullick, that 
the entiré plot was not dealt with, is under a 
misapprehension and is overruled. 

“Now as to the proceeding for the paddy 
crop of 1326, this was started at the instance 
of the tenants and the last order in that 
case was passed after hearing the 
parties. By. that order of the 24th of 
March 1919 (Case No. 20 of 1918-19) 
Ex. M-4, the khasra submitted by the Amin 
was approved. The order is a long one and 
it seems to have disposed of all the objec- 
tions that were raised tc the proceeding and 
the khasra submitted by the Amin. No 
irregularity has been pointed out in regard 
to that proceeding, The cases cited by Mr. 
Sushil Madhab Mallick, namely, Deo Lal 
Mahto v. Bibi Rakayia (1) and Suraj Prosad 
Mahajanv. Karu Singh (2) do not affect the 
proceedings and orders made in these cases 


“inasmuch asorders were passed after con- 


sidering. the objections put forward by the 
parties and after hearing them in full. 

The next objection is as to the form of 
the orders passed in the aforesaid proceed- 
ings. Itis said that the order approving 
the khasras filed by the Amin or the Com- 
missioner -and disposing of the cases are 
not such as are contemplated by cl. (5) 
of s. 70 of the. Bengal Tenancy Act, under 
which the order must: bein the nature of a 
decree capable of being executed by a Civil 
Court. Reliance is placed upon the cake of 
Kailashpati Narayan Singh v. Ganga Singh 
(3) and the case of Suraj Prasad Mahajan 
v. Karu Singh (2) which is based upon the 
the Calcutta decision. Sir Lawrence Jenkins, 
©. J., in the former case held that: 


"It must be shown that as required by 
s. 70, sub-s. (5) the Collector passed an order 
entitled to finality and enforceable as a 
decree.” 

“The full facts of the case andthe exact 
order passed by the Revenue Authority under 
ss. 69 and 70 in that case do not appear and 
the decision is based'upon the following 


(1) 87, Ind. Cas. 572. 
(2) 51 Ind. Cas. 763; 4 P. L. J. 32 
(3) 4 Ind. Cas. 735; 10 O. L. J, 59 


ct 


; (1919) Pat. 400, 


e 
b 


V 
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observations by his Lordship the Chief 
. Justice: 


. “It is conceded before us that'there i$ no 
order which in the proceedings before the 


Rub-Divisional Officer. can be treated as enz 
"forceable asa decree." That decision applies 
to the facts of the. particular case: decided 
. and does not apply to the present case. 
. Unlike that case we have the entire proceed- 


` ing and.the final’ orders passed.in these 


(ases and we have to see whether the 
orders are valid under cl. (5) of s. 70, Bengal 
‘Tenancy Act. 
as is contended by Mr. Mullick, that a sepa- 
rate decree apart from the order should be 
prepared by the competent Revenue Authori- 
ty. Itsimply requires that the order shall 
be final and shall, on the application by the 
landlord or the tenants, to the Civil Court, 
be enforceable asa decree,” ‘The orders in 
question are undoubtedly final. Now thé 
question is whether the orders in question 
“are enforceable as decrees. In the present 


ease the Collector divided - the crops 
and handed the -share of the tenants 
and upon’ the refusal by the land- 


lord'to take her share in the crops, he 
(the Collector) directed them to be sold 
and ihe sale- proceeds to be doposited ` to 
her credit in the Treasury. No doubt in a 
case of- appraisement ‘the Collector does not 
take possession of the crops nor ‘does he 
make it over to the landlord. He simply 


prepares an estimate, of the crops under- 


<. 8. 69 and then reduces it into money value 


- his dues from the latter. . 


and declares how much is due to the land- 
lord and how much to the tenant. “In such 
a case the Collector's order must clearly 


specify the amount due from one party to- 


tlie other so that the former may in execu- 
tion, of the order in the Civil: Court: receive 
Again in a case 
of division of crops, ‘where the tenant: has 
made himself liable to the landlord by 
removal of the crop “or otherwise such ‘as is 
provided in s. 71; the Collector's order must 
clearly state the'amount. payable. to the 
landlord by the tenant,so that the former 
may receive the ‘same in execution of. the 
order in the Civil Court. But where there 
. is a simple division of crops on. the spot, 


., each-party is -entitled-to.receive from tlie 


-Collector who fakes possession of the crops, 
his. share-therein.. The party taking his 


share from the Collector. will not be liable 


to the opposite party and there can be no 
order to pay anything ‘to the other. party. 
Ifa party does not choose to take his. share, 
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'his share will remain in deposit with the 
Collector. . The:only ordér that, the Collec- 
tor can passis to. deposit the share to the 
credit of that party. The order is capable 


‘of execution against the Collector if he 
“does not ° 


give to the party his share. 
The sale-proceeds in the, Treasury to the 
credit of a party can .be wihhdrawn any 
There will not be any 
necessity of execution. A decree is prepar- 
ed only when some liability is fixed upon’ 
a party ; when no liability is fixed no decree 
can be ‘prepared and in fact in some cases : 
in the Civil Court no decree is prepared. 
The rules of the High Court provide that 
in suits for money “including suits upon 


‘mortgage, in suits for specific moveables, in’: 


suits for accounts, and in suits for arrears 
of rent no decrees need be drawn up if 
(4) neither party has to recover ‘anything 
unless the Judge otherwise directs ; © 
(ii) the claim is satisfied after judgment : 
but before the decree is drawn up. LS 


- This principle would apply to the case of 
division of the crops under ss. 69 and’ 70 of 
the Bengal Tenancy Act referred to above. 
The Amin'$' khasra in the, present . case 


shows the produce of the land and the 
share of landlord and the tenants. The 
tenants have received their share. The 


landlord refused to- receive her share," 
and consequently it was sold by the. 
of the Collector and the sale-, 
proceeds depositéd in the Treasury. It is 
then contended that the Collector had no 
power to sell the share of the landlord and... 
in support of this contention Mr. Sushil 
Madhab Mullick cited the case of Sarai 

E 
order. by the Revenue Authority objected - 
to has been quoted at page 327 of the judg- 
ment; The order does not show that the 
khasra of the Amin was accepted and |. 
approved, nor does it appear as to whether 
the Amin sold the crops under the orders of .. 
the Collector or of his own motion. In the 
present case the landlord's share of -the 
crop was sold upon: her refusal to- take it, 
under the orders of the Collector. The ` 
Collector could not keep in his charge 
indefinitely large quantities of grain and, 
therefore, the only course left to him was to 
sell the same and deposit in the Treasury 
the - sale-proceeds thereof. The money 
deposited in the Tréasury on behalf ofthe : 
landlord represents her share. Ifthe pro- | 
ceeding and the puer puse by the 
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Collector under ss: 69 and 70 are- otherwise 
valid, there is'no reeson to impeach- 


. validity solelyupon the ground: that the 


money was deposited in the Collectorate to 
the credit of the landlord. The landlord in 
this case could have no claim against the 
tenants. No'sepárate decree, therefore, could 


be prepared nor, as a matter, of fact, is any . 


decree prepared in such a case. The orders 
in question do not contravene the require- 


ments of cl. (5) of s. 70. It is final and 


is capable of -enforcement against the 
Collector in whosé hands the Jandlord's 


. share is. 


Y 


The next objeotion of Mr. Mullick is 


that the Collector had no jurisdiction to 


institute a proceeding under s. 70 of the 
Bengal ‘Tenancy Act, inasmuch as there 
was a dispute between the parties as to the 
system of payment~of rent, namely, the 
batai or appraisement. In support of this 
contention he places the case of Nukheda 
Singh v. Ripu Mardan Singh (4). In that 
casethe dispute-was as to whether the 


rents were payable under bhaoli or nakdi- 


system. The € ollector" s jurisdiction arises 
only when the rent is: payable under the 
bhaoli systems and if this is’ disputed and 
a system of cash or nakdi rent is set up the 
Colleetor apparently will have no jurisdic- 
tion under s. 69 and he must leave the 
question to be determined bya competent 
Civil Court.: In the present case it was 
admitted by both parties: that the produce 
or bhaoli rent was payable. Therefore the 
Colleetor.had jurisdiction under s. 69 to 
appraise or divide the crops as the case may 
be and he hasa right to determine as to 
whether the system of payment of' the 
landlord's share was by appraisement or 
division and as a matter of fact the finally 
published Record of Rights showed that the 
crops used to be divided by the landlord- 
and tenant. That record was prepared and 
published in the year 1916 (1323) and: it. 
records the existing state of affairs: and 


'.until thát'entry in the Record of Rights is 
disturbed and set aside by a proper authori- 


ty the system of payment of rent would 
be as provided in the Record of Rights; and 
the. presumption in’ favour of the continui- 
ty of that’ system arises; In this connec- 


‘tion 8.51 of the Bengal Tenancy. Act may 


be usefully referred t to, which says: 


"If a question arises as to the amount of. 
a tenant's rent' or the conditione under. 


© 40, V. N. 230. 
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which he holós:in any agricultural year, 
he shall be presumed, until the contrary is 


“shown, to hold at the same -rent and under 


the same conditions as in the last preceding 
agricultural year.’ 

Therefore if up to- 1323 the payment of 
rent of the holding was by division of the 
crops, the presumption will be that in the 
following years the same condition prevail- 
ed. This is an additional presumption to 
that afforded: “by the Record of Rights ; 
therefore in giving effect to the’ entry in 
the finally published Record of Rights and 
to the continuity of the condition of the 
holding the Collector was justified in hold- 
ing that the batai system: of payment of the 
produce or bhauli rent prevailed and in so 
doing he acted well within the jurisdiction 
vested in him by ss. 69 and.70 of the Bengal 
Tenancy Act. In this connection vide the 
case of Thakur Singh v. Purdip Singh (b). 
I would, therefore, overrule the objection of 
Mr. Mullick that the orders in question 
were not such as are contemplated by el. (5) 
of s. 70. 

The result, is, that the landlord’s claim 
for the entire crops ,paddy, sugar-canes and 
rabi of 1325 and the paddy crop of 1326 
is barred by ss. 69 and 70 of the Bengal 
Tenancy Act and must be dismissed. She 
is entitled to have from the Collector the 
money in deposit in the Treasury as 
representing her share of the produce of 
those years. 


It is conceded that there was no final 
order passed under ss. 69 and 70 of the 
Bengal Tenancy Actas regards the claim 
for the remaining years, that is, 1324, and 
the rabi crop of- 1326 and that, therefore, 
the landlord is entitled to the rent as 
found by the Subordinate Judge for the 
years in question. The landlord is entil- 
ed to the amount of rents- due to her as 
found -by the Court below, for those 
years. 

The result is that the landlord’s Appeals 
Nos 49, 51, 54, 60, 64, 67, 69, 71,-73, 75, 79, 80, 
81 and 83 of 1922, 90 of 1921 and 101 of 

1992 are dismissed without costs, and the 
tenants’ Appeals Nos. 50, 52, 55, 61, 65, 68, 70, 


. 72, 76, 117 of 1922 and 91 of 1921 succeed 


partially. Therefore the decrees will 
be prepared allowing the landlord only 
proportionate costs upon the amount found 
due to her in both the Courts below. 
Damage will be allowed at 125 per cent. 


(5) 39 Ind. Cas, 645; 2 P. L., J, 183, 
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'and cess six ples in the rupee in the 


amended decree. < : 


Kulwant Sahay, J.—I agree. 
Z K. oa Appeals dismissed. 


MADRAS HIGH COURT. 
Sreconp Civi, APPEAL No. 557 oF 1921. 
January 25, 1924. 
Present:—Mr. Justice Wallace. 
RAMAKKAL—Derenpant No. 1— 

^ APPELLANT 
versus ` 
GOVINDANAYAKANPALAIYAM 
THIRUMAL PARIPALANA 
NIDHI LTD. ny irs SECRETARY 
AND ANOTHER—— PLAINTIFF AND DEFENDANT 
. No. 2— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
“judicata—Change of law, effect of —Plea not permitted 
to be taken in previous suit, whether operates as res 
judicata. : | "T 

Where a suit is not res judicata on the date when 
it is filled, no change in the law can make it res 
judicata after it is filed. [p. 574, col. 2.] 

An alienee from a judgment-debtor sued an attach- 
ing creditor under O. XXI, r. 63 of the C. P. C. 
to establish his right to the attached property. The 
defendant contended that the sale in favour of the 
plaintiff was fraudulent and voidable under s. 53 of 
the Transfer of Property Act. The Court found-that 
- the sale was not an absolute sham, but held, follow- 

ing the then prevailing view, that & plea of fraudu- 

lent transfer was not open to a defendant and de- 
creed the plaintiffs suit. The’ attaching creditor 
thereupon filed the present suit for a declaration that 
the sale in favour of the claimant was a fraudulent 
transfer. The rulings on the basis of which the plea 
of fraudulent transfer had been disallowed in the 
previous suit had since been overruled by a later 

Tull Bench judgment. On defendant's plea that the 

decree in his favour in the prior suit was res judi- 

cata in the present suit: ean . 

“Heald, that in the absénce of any decision in the 

revious suit on the question whether the sale was a 

fraudulent transfer or not, no question of res. judicata 

on that point could arise in the present suit. [p.575, 

“col. 1.] Ml 3 
Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Coimbatore, in Appeal Suit No. 126 of 
1920, (A. S. No. 209 of 1920 un the file of 
the District Court of Coimbatore), prefer- 
red against the decree of the Court of the 
Principal District Munsif, Coimbatore, in 


O. S. No. 867 of 1918. 
Dr. S. Swaminathan, for the' Appel- 


it. , 
e T. M. Krishnaswamy. Aiyar, for the 


Respondents. mci 
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JUDGMENT.—The only question är- 
gued by appellant before me is that of res 
judicata because of the decision in O. 
S. No. 181 of 1917 on the file of the 
Court of the Second Additional District 
Munsif of Coimbatore and A. S. No, 21.of 
1918 on the file of the Court. ofthe Subordi- 
nate Judge of Coimbatore. 

2. In O.S. No. 151 of 1917 the present 
lst defendant, the alienee, sued to establish 
her claim to the property sold to her by 
her brothers, which the present plaintiff 
had attached as the property of one of 
the brothers, The present plaintiff therein 
contended that the sale was fraudulent and 
voidable under s. 53 of the Transfer of 
Property Act. On appeal A S. No. 21 
of 1918 the Subordinate Judge held 
that the sale was not an absolute sham, 
and that, as regards the plea of fraudulent 
transfer, the present plaintiff could not 
urge that in defence, without first suing to 
have the sale set aside; and there is no 
doubt that the law then stood so. (Vide 
Palaniandi Chetti v. Appavu Chettiar (LY 
and Subramania Ayyar v. Muthia Chettiar 
(2. That Court, therefore, refused to go 
into the question of fraudulent transfer 
andon the technieal point repelled the pre-. 
sent plaintiffs defence and decreed the 
suit. | k 

3. It is plain then that the decisionin 
A. S. No. 21 of 1918 only decided that tha 
sale was not a sham, and refused to decide . 
whether it wasa fraudulent transfer. Plaint- 
iffs present suit, to declare thatthe sale, 
is a fraudulent transfer and have it set 
aside, was filed in ‘accordance with the 
law as correctly laid down then by the Sub- 
ordinate Judge in A. S. No. 21 of 1918, and 
it was filed while that law was still in 
force and before it had been upset by the 
Full Bench ruling in Ramaswami Chettiar 
v. Mallappa Reddiar (3). . 

^4. There is no point in arguing that the 
law when plaintifffiled his suit must. be 
deemed to have been the law as subse- 
quently laid down in Ramaswami Chettiar 


. v. Mallappa Reddiar (3). If plaintiffs suit 


was not res judicata‘on this ground when 

it was filed, no change in the law can 

make it res judicata after it was filed. 
(1) 34 Ind. Cas. 778; 30 M L. J. 565; 19 M. L. T.. 


0. 
UEM Ind. Oas. 651; 41 M. 612; 6 L. W. 750; 33 M. 
. J. 703. . i : 

- (3) 59 Ind. Cas. 947; 43 M. 760; (1920) M, W N. 


1572; 39 M. L. J. 350; 28 M.-L. T. 170; 12 L. W, 475 
(F. B). : n 
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5. It, was contended that since the sale 
ex. hypothesi fraudulent, was voidable by 
plaintiff,his avoidance is sufficient in law, 
to destroy lst defendant's rights under it 
and renders -the suit unnecessary. I con- 


fess myself unable to understand this argu-_ 


ment or to ‘conceive how Ist defendant's 
rights can be affected by a unilateral act of 
plaintiff. f i : 

6. It is quite clear to me that since no 
decision on the question whether the sale 
was & fraudulent transfer or not, was given 
in A. S. No. 21 of 1918, no question of res 
judicata on that point arises in this suit; 
nor isthere any question of.res judicata 
as regards the form of the suitsince itis 


still, under the present law, open to plaint- . 


iff to. bring his suit in the present form to 
avoid the sale. ` = 
7. The more important contention put 
forward is that, though the question of the 
sham nature of the document is res judicata 
and though the question of its fraudulent: 
nature was the only question still open for 
trial, both the. lower Courts have in fact 
decided that it was-a sham and not a 
fraudulent transfer and have thus erred 
materially in law in re-trying a deadissue. 


- The language of both Courts by insuffi- 


ciently distinguishing between a sham 
transaction which ‘passes no interest and 
a fraudulent transaction which does pass 
an interest, no doubt lends some support 
to the contention. But on a careful per- 
usal of thelower Appellate Court's judg- 
ment and its final conclusion that the sale 
was a "fraudulent" one, I see no reason 
io remand the suit for a fresh finding. 


There is sufficient in the judgment of the . 


lower Appellate Court on which to base its 
finding that the sale considered as a transfer 


"was evén so in fraud of creditors and, there- 


Tore, voidable. : 
I am not prepared to interfere and 
dismiss this appeal with costs. 
Y, N.V.. - 
Z. K, p Appeal dismissed. 


— 


ALLAHABAD HIGH COURT. 

SEGOND Civri, APPEAL No. 658 or 1923, 
3 November 20, 1924. | 
"Present:—Mr. Justice Mukerji. 


JHABBA LAL-—PLAINTIFF—APPELLANT - V 


: versus . 

`- DEBI RAM AND orRERS—DEFENDANTS— 
es RESPONDENTS. |, it 

Agra Tenancy Act (IT of 1901), ss. 57 (c), 58 (b), 


PD 


JHABBA LAL V. DEBI RAM. 


575 
63, 73—Lease for fixed period—Covenant to vacate if 
land required by lessor for khud kasht—Ejectment, 


- suit for, nature of. 


Clause (c) of s. 57 of the Agra Tenancy Act con- 
templates an independent covenant the breach of 
which would entail a forfeiture of the lease. It does 
not contemplate a breach of a condition relating to 
evacuation of the land itself. |p. 576, col. 1.) 

Defendants held certain lands from the plaintiff 
under a lease for a fixed period, one of the conditions 
of which was that whenever the plaintiff required 
lands for his khud kasht the defendants would vacate 
the lands without waiting for the expiry of the full 
term of the lease. Plaintiff sued the defendants for 
‘ejectment on the ground that he wanted the lands 
for his khud kasht and that the defendants had refused 
to vacate them after due notice: É . 

Held, that the case fell under cl. (b) of s. 58 of the 
Agra .Tenancy Act and ejectment could take place 
eh P accordance with the provisions of that clause. 

t " : d . 

Seéond appeal against the decree of the 
District Judge, Bulandshahr, dated the 6th 
of April 1923. 

Dr. K.N. Katju, for the Appellant. 
- Mr. Benoy. Kumar Mukerji, for the 
Respondents. i 

JUDGMENT. —The appellant was the 
plaintiff in the Court of first instance, The 
defendants-respondents held certain lands 
from the plaintiff under a lease for 7 years, 
viz., 1323 to 1329. Orie of the conditions of 
thelease was that whenever the plaintiff 
required the lands either for his khud kasht 
oríor the purpose of planting trees, the 
defendants would vacatethe lands without 
waiting.for the expiry of the full term of 
the lease. The plaintiff came to Court 
with the allegation that he, having wanted 
the lands for being used as khud kasht, 
verbally asked the defendants in September 
1921 (during the currency of the fasli year 
1329) to vacate the lands and thereafter sent 
& written requisition dated 29th October 
1921 asking the defendants to vaeate the 
lands by 16th November 1921. The defend- 
ants not having complied with the notice 
the suit was instituted. 

The suit succeeded in the Court of first 
instance but was dismissed on appeal by 
the learned District Judge. That learned 
officer was of opinion that the defendants 
had conclusively proved that the plaintiff 


- had no necessity for the lands in question, 


it having been established that the plaintiff 
had ample lands of his own which he could 
not cultivate himself,but had to let out to 
tenants. In view of this fact and being 
also of opinion that the lease contemplated 
the evacuation of the lands only at the 
end of an agricultural year, the suit wag 


dismissed,- : 
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‘In this Court, it ‘has been contended. 
that the suit was based. on a breach of 
ia an and was, therefore, maintainable ' 
` under: (c, ^s. 57- of the N. W. P. 
Tenancy iy In my opinion el. (c) s. 
57 has no application. The condition, a 


breach of which is alleged to have been: 
is the cóndition, relating to. 


- committed, 
evacuation of the lands themselves. This 
is not clearly the meaning of the clause. 
The clause contemplates an independent 
covenant, the breach of which would entail 
‘a forfeiture of the lease. For exemple, if it 


were acoüdition that on the planting of , 


trees the lease would come to an end,on 
the lessee planting trees it would he’ said 
‘thathe had committed a breach of con- 
` dition and thereby forfeited’ the leasé. In 
my opinion cl. (c) s. 57 nee no applica- 
tion. 

".The case really. ‘falls under’ dl (b), 
s. 580f the Tenancy Act. The defendants 
would be non-oceupancy tenants under the 
lease, and according to-the allegations made 
in the plaint the term ‘of the lease expired 
. on the plaintiff giving.a notice to the 
defendants to vacate.. If that be the.case, 
the suit could be instituted only within 
30th of June and Ist October 1921, and not- 
later than that. The suit was actually 
filed on 29th November 1921. Even if the 


suit had been instituted. within the period se 


limited by s.63 of the Tenancy.Act, the 
tenants could not be ejected till the expiry 
of the ‘current agricultural year and, 
“ therefore, not before 30th June 1922, vide 
: B. 73 of thé Tenancy Act., 

There is no substance in this appeal and 
itis hereby dismissed with costs which will 


include Counsel's fees in this Court on the. 


higher. scale; . 


Z. X., Appeal dismissed. . 


— 


CALCUTTA HIGH COURT.. 
APRIL ‘prom .APPELLATE DrogEE No. 2364 
_OF 1921, with Rute No. 31 (S) oF 1922. 

|o February 27, 1924. 


) Dicini Mr. Justice Suhrawardy and 
zi Mr. Justice Chotzner. 
"WAJUDDI PRAMANIK— 
` SONUNDAN E O PATEN 


MOHAMMED "BOLAI MORUL 
alias DALAT MORAL— 
PLAINTIFF-—RESPONDENT. i 

Appeal—Suit entertained without jurisdiction .— 


WAJUDDI PRAMANIK V, MOHAMMMD BOLAT. 
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, Appeal, when maintainable--Appeal entertained with- , 
Out jurisdiction—Second appeal, whether maintainable < 


—Bengal-Tenancy-Act. (VIFI of 1883); s: 168— Rent- 
suit—Plea of non-joinder of necessary parties and 
absence of separate collection—Appeal, ‘whether lies. . 
. Ifa Court assumes jurisdiction over a matter over 
which it has no jurisdiction and passes a decree either 


.än the suit or in appeal, and that decree is open to 


appeal under the ordinary law, no' objection can be . 
taken to an appeal from that decree on the ground 
that the Court below had no jurisdiction to try the 
matter, for an appeal may lie to a higher Court on the 
solé question of jurisdiction. [p. 577, col. 1.] 

Where a Court of first appea! entertains an appeal 
which does not lie to it, an appeal wil lie from the 
decree of that Court. [ibid.] 

Kalipada Karmokar v. Shekharbashini - Dasya, 35 
Ind. Cas. 48; 24 0. L. J. 235; 20 0. W. N. 967-and 
Bandi Ram Mookerjee v. „Purna Chandra Roy, 43 


. Ind. Cas. 758; 27 C. L, J. 115; 45 C. 996, followed. 


- Wherearent-suitis tried by an officer specially 
empowered under s. 153 ofthe Bengal Tenaney Act, . 
“the decision in the sui& does not become -appealable- 
merely because the defendant takes the plea of none - 
-joinder of necessary parties and- also urges that there 
pay no separate collection of rent by the” plaintiff, 
ibid. 

E ain Mahton v. Manofi Pattuk, 17 O. 489; 8 Ind. 
Dec..(N. s.) 865 (F. B.) and Sadhanya Santra v. Basanta 
Kumar Sarkar, 64 Ind. Cas. 733; 34 C. L., J. 579; 26 
C. W. N. 96; 49 O. 538; (1922) A I. R. (0.) 417, disting- 
uished. 

. Appeal against a decree ofthe Bubordi- 
nate Judge, Fifth Court, Dacca, dated the 


13th of August 1921, reversing that of the 


-Munsif, Fifth Court at that place, dated the" ` 


29th of; June 1920. : 
Babus Surendra ‘Chandni Sen and Satis 

Chandra Chowdhury, for the Appellant. 
Babus Mohendra Nath Roy and Monmotha.- 

‘Nath Roy, for the Respondent. a 

f JUDGMENT.—The suit out'of which 


this appeal arises was dne for rent valded , 


at Rs. 9-11-0 which the plaintif claimed 
from the defendant as landlord-in respect 
of-4-annas share ofthe property. The de-' 


-fence was, first that the plaintiff was nof 


entitled fo maintain thesuitinthe absence 


.of other persons interested in the 4-annas . 
^. Share claimed by him, and, secondly, bes , 


cause there had been no separate collection 
ofthe plaintiffs share of.the rent. The. 


learned Munsif gave effect to both these 
' pleas. 


He found that there were other bro- 
thers and their heirs who:were interested in 
the 4-annas share claimed by. the plaintiff, 


- and that there had. been no separate collee--- 


tion of the plaintiff's share of the rent. He 


accordingly dismissed -the suit... There 


: was an appeal by the plaintiff and the learn- 


ed Subordinate Judge reversed that de-. 
cision, The learned Judge was of opinion 
that the plaintiff and the pro forma defend- 


anis were the only persons interested in 


- 
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the 4-annas share and that the plaintiff had 
succeeded in showing by both oral and 
documentary evidence that the collection in 
-the 4-annas share was separte. As a result 
of these findings he decreed the plaintiff's 
suit, -, This second appeal has been prefer- 
red to this Court mainly on the ground that 
no appeal lay to the Court of first appeal 
inasmuch as the officer who tried the suit was 
specially empowered-under s. 153-B, Bengal, 
Tenancy Act. Thisallegation has nob been 
'eontroverted by the respondent; but two 
preliminary objections have been taken by 
him with reference to this appeal. 
' Itis contended that asthere was no ap-' 
peal to the lower Appellate Court according 
to the appellant's own showing, a second ap- 


peal to this Court was incompetent. . This . 


point has been before this Court on -many 
occasions andit isnow settled that if.the 
Court of Appeal below entertains an appeal 
which it has no jurisdiction to do, an appeal 
willlie from the decree of that Court : Kali- 
pada” Karmoka* v. Shekharbashini Dasya 
(1) and Bandi Ram Mookerjee v. Purna 
Chandra Roy (2). This view ia also conso- 
nant with common sense. If-a Court as- 
sumes jurisdiction (I purpósely avoid the 
expression “usurps .jurisdietion") over a 
matter over which it has no jurisdiction 
and passes a-decree either in the suit or in 
appeal, and that decrée is open to appeal 
under the ordinary law, no objection can 
be taken to.an appeal from that decres on 
the ground that the Court below had no, 
jurisdiction tó try the matter; because an 
appeal may lie to a higher Court on the sole 
question ofjurisdietion. To hold otherwise 
would mean that the judgment of a Court. 
which has-no jurisdiction would remain in 
force and have the same effect as that of a 
Court of competent jurisdiction. We are 
therefore of.opinion that conceding that no’ 
appeal, lay to the lower-Appellate Court in’ 
this case; a second appeal to this Court “is, 
maintainable on the ground that the -order 
passed by the lower Appellate Gourt is 
without jurisdiction. : A : 
We then come to the more important ques- 
tion in the case, namely, whether an appeal 
lay from the decision of the Munsif; that is;. 
whether the Munsif- decided any question: 
relating to title.to land or to some ihterest 
. in land as between parties having conflict- 
ing claims thereto oras to the amount of 


m 35 Ind. Cas. .318; 24 0, L. J. 235;29 C, W.N., 
(2) 43 Ind, Cas, 758; 27 O. L. J, 115; 45 O, 926, 
. 37 
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‘rent annually payableby the tenant. No 
` question of title has been raised in this case 


by parties with conflieting claims, The 
point left, therefore, for consideration is whe- 
ther the. question of the amount of rent an- 
nually payable by a tenant was determined. 
As we have observed, there is no dispute 
‘with regard tothe rent payable in respect 
of the entire holding nor is there any ques- 
tion of theamount of rent payable to the 
plaintifi—it being established that the 
plaintiff has a right to the 4-annas share of 
the rent. The only objections to the plaint- 


-iffs right to recover rent were that the 


plaintiff had other co-sharers and so the suit 
was bad for defect of parties and that there 
was no separate collection. None of these 
grounds; in our opinion, comes within the 
exception to the rule that ina suit for rent 
below a certain value no appeal lies. It is 
argued on the authority of the decisions in 
the cases of Narain Mahton v. Manofi Patiuk 
(3) and Sadhanya Santra v. Basanta Kumar 
Sarhar (4), that the presentcase is covered 
by the principle laid down in those 
cases. . We think that these cases are dis- 
tinguishable from the present one.- In the 
‘Full Bench case of Narain Mahton v, Manofi 
Pattuk (3), the plaintiff brought a suit 
for rent claiming a certain share in the 
property. The defendant stated that the 
plaintiffs share was' not what it was alleg- 
ed to be but much less. The effect of the 
defence was that the plaintiff was not entitl- 
ed to recover the amount claimed by him 
as rent but that he was entitled to recover 
a sum less than the sum claimed by him. 
The Full Bench was of opinion that the 
question of the amount of rent annually 
payable by a tenant wasinissue. The whole 
controversy: turned upon the meaning of 
the expression "amount of rent annually 
payable." On one side, it was argued that 
the expression meant the amount of rent 
annually payable in respect of the entire 
tenancy. It was contended, on the other 
hand, that the expression referred to the 
amount of rent annually payable by the de- 
fendant to the plaintiff. To the same effect 
is the decision in the case of Sadhanya San- 
tra v. Basanta Kumar Sarkar (4). In that 
case the plaintiff brought a suit for the 
entire rent on the allegation that he was 
entitled as, landlord to the extent of 6-annas 
8-gandas share and in the rest he had ac- 


3) 17 O 489; 8 Iud. Dec e s.) 865 (E B.) 
ti 64 Ind. Cas, 733; 34 O. L. J.1579; 26340 


I WEN. 06; 
49 G. 538; (1922) A. L. R, (0) 417, 
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sharers, -The defendant admitted the ex- 
tent of the plaintiffs share as landlord but 
denied the existence of the ijara lease. It 
is clear, therefore, that the question raised 
in that: case was whether the plaintiff was 
entitled to recover the entire rent or rent 
in respect of 6-annas-8-gandas share only, 
It was held that as it was a case for the 
determination of the question of the amount 
of rent annually payable to the plaintiff an 
appeal lay to the. lower Appellate Court. 
These cases, therefore, are no authority for 
the proposition urged by the learned Vakil 
for the respondent. - If the decree of the 


First Court had decided thatthe plaintiff is 4 


notentitled to the 4-annas share claimed 
by him but to a$maller share, and appeal 
would probably have lain on the authority 
of the cases above cited, We accordingly 
` hold that the appeal lay to the lower Appel- 
late Court was incompetent. ` 

The second objection taken to the hear- 
ing of this appeal is that the pro forma res- 
pondents were not made partiés to the ap- 
peal. It appears that they were mentioned 
‘as parties in the memorandum of appeal 
: but no steps were taken by the appellant 


to secure their proper representative. We- 


do not think that, in the peculiar circum- 
stances of this case, this objection:should be 
allowed to prevail The suit was brought 
by the plaintiff alone ‘impleading certain 
persons as pro forma defendants, who, it is 
said, were the heirs of one Araj who was 
the only other person. interested in’ the 
4-annas.share claimed by him. These de- 
fendants applied to be made plaintiffs but 
their - application was rejected. The suit 
was dismissed and the plaintiff alone 
appéaled. The pro forma defendants did not 
question the correctness of the order made 
by the Munsif, refusing their application to 
be made plaintiffs. The appeal succeeded 
and the plaintiff's suit was decreed. The 
abjection taken by the defendant-in this 
Court is against the maintainability. of the 
plaintiffs appeal.to the lower Appellate 
Court. This is a question in which the pro 
forma defendants are not interested. 

- We may mention that the appellant has 
also filed an application under s. 115, C. P. 
C. and obtained a Rule thereon. As we 
hold that.thé lower Appellate Court had 
no jurisdiction to entertain the appeal we 
can set aside the order of the lower Appel- 
late Court in the exercise of the- jurisdic- 
tion yested in us under that section. But 
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quired.an ijara lease from the other co-- 


' applies to the case 
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as we are of opinion that the second appeal. 


lies to this Court from the decree of the- 


lower Appellate Court,it is not necessary 
to consider-this question further. = . 

The result is that this appeal is allowed, 
the decree ofthe lower Appellate Court set 


aside and that of the Court of first instance ` 


restored with costs in all the Courts. 
Z. K. Appeal allowed.- 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1750 ‘or 1922. 
November 18, 1924. $ 
Present:—Mr, Justice Ryves and Mr. Justice 
: ` «Mukerji "n ay 
Mowi ALI HAMMAD-—PLAINTIFF— 
. APPELLANT 


* Versus 
GHURPATTAR SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS. < 
Limitation Act (IX of 1908),Sch. I, Art. 144—-Ad- 
verse. possession—Title, proof of —Nature of property— 
Limitation. mut . 
~ Where in.» suit for recovery of possession the 


plaintiff proves antecedent title and there is no - 


allegation of dispossession-nor isthere any finding 


~ that the plaintiff was actually dispossessed on a certain 


date, Art, 144 cf Sch. I of the-Limitation Act 
whether the defendant bas completed a title in himself 
by being in adverse. possession for the. statutory 
period. jp. 579, col. 2.] 

Secretary of State for India v. Chelikani Rama Rao, 
35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 O: W.- 
N. 1311; (1916) 2 M.. W. N. 224; 14 A. L. J. 1114; 20 M. 
L: T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; 25 C. L. J. 
69; 43 I. A. 192 (P. C.) and Jai Chand v. Girwa? Singh, 
92 Ind. Cas. 366; 17 A.L. J. 814; 41 A. 669, fol- 
lowed. 

In considering the question of possession in such a 
case the Court should consider the natüre of the pro- 


and the Court should consider. 


perty and as -to how far it is capable of being pos- ` 


sessed directly... [ibid.] | 
Kuthali Moothavar v. Peringati Kunharankutty, 66 

Ind. Cas. 451;, 44 M. 683; 14 L. W. 721; (1921) M. W. 
N. 847; 41 M. L. J. 650; 30 M. L. T. 42; 481. A. 395; 
26 C. W. N. 666; 24 Bom. L. R. 669; (1922) A. T. R. 
(P. C.) 18Í (P. C.), followed. AE 

‘Second appeal from a decree of. the 
District Judge,- Azamgarh, dated the Ist 
November 1922. ! 


Messrs, P. L. Banerji, Iqbal Ahmad, N. P. 


pellant. 

Messrs N. Upadhiya and Ram Nama 
Prasad, for the Respondents. $ 
_JUDGMENT,—The plaintiff in the 
Court of first instance is the appellant here.. 


Asthana and Mukhtar Ahmad, for the Ap- 


_ twelve years of the suit. 
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He brought the suit, out of which this appeal 
has arisen, praying for a declaration of his 
title to a large tract of land the -largest 
portion of which was covered with wood, 
water, etc., and in the alternative for posses- 
sion. He said in his plaint that once many 
yeàrs- ago the parties were co-sharers, that 
there was a partition in 1889 and the entire 
tract of land fell to the plaintiff's share and 
was formed into one complete mahal. He 
further stated that à short time before the 


institution of the suit, that is to say in 1918. 


the defendants . had a partition case among 


.themselves and, as a result of that, they 
.dividedthe land.. Hefurther alleged that 


on the 24th of October 1918 the defendants 
interfered with his possession. The suit 
ve instituted on the 10th of December 
191 

The defence was that the title was with the 
defendants and at any rate they had acquir- 
ed it by having completed twelve years’ 


_ adverse. possession. 


The Court of first instance found that 
the plaintiff had failed to prove by satis- 
factory evidence his possession within 


the defendants too had failed to prove their 


. adverse possession for -that period. The 


y 


learned Subordinate Judge applied Art. 144 
of the Indian Limitation Act and said that 
the defendants having failed to prove twelve 
years’ adverse possession the plaintiff ought 
to succeed. He accordingly gave a declara- 
tion as to plaintiff's title, 

Some of the defendants appealed dnd the 


learned District Judge decreed the appeal: 


having applied Art. 149 of the Indian 
Limitation Act. 


In this Court two main points have been’ 


urged. First, it has been urged that the 


: plaintiff's title having been found to have 


existed in 1889 it was for the defendants 
to have proved adverse’ possession for over 
twelve years. Thesecond point urged is 
this. A large portion of the land which ‘is 
unculturable is covered with wood and 
water andthat the nature of this land has 
not been taken into consideration by the 
learned Judge of the lower Appellate Court, 
The argumentis that where possession is 
doubtful and title is clear, possession ought 
to follow title. 

As we read the judgment of the learned 
District Judge we find that he also agreed 
with the Court of first instance that the 
‘plaintiff had. made out his title under 
the pártition of 1889. Thelearned Judge 
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however, found that in the Settlement of 
1901 the plaintiffs name disappeared from 
the Settlement Record and that the names 
of the defendants have continued since 
the last- Settlement. He, therefore, found that 
the plaintiff had failed to prove that any 
title subsisted in-him. Evidently he applicd 
Art. 142 of the Limitation Act. 

. It appears to usthat the plaintiff having 
proved that hé got the lands in suit in 1889, 
that fact should have been taken as the 
basis of decision. The plaintiff nowhere 
stated inthe plaint that he had been dis- 
possessed. It has not been found as a fact . 
that he was actually dispossessed on a 
certain date. In the circumstances accord- 
ing to the Privy Council case of Secre- 
tary of State for India v. Chelikani Rama 
Rao (1) followed in Jai Chand v. Girwar 
Singh (2), Art. 144 would apply and the learn- 
ed Judge should have considered whether 
the defendants had completed a title in 
themselves by being in adverse possession 
for twelve years. 

The second point mentioned above is 
really involved in the first. In consider- 
ing the question of possession the learned 
Judge willhaye to consider the nature of 
the “property. How far that property is 
capable of being possessed directly will 
have to be considered. We may draw the 
learned Judge's attention to a recent case 
decided on the 18th of July 1921 by their 
Lordships, of the Privy Council in Kuthalt 
Moothavar v. Peringati Kunharakutty (3). 
That case related to certain hills. The 
title was with one party and the other party 
had proved that he had exercised possession. 
over the property in a clearer manner than 
the party having the title. In the circum- 
stances of the case the Judicial Committee 
held that the party-with title should sticceed. 

Weare of opinion that the learned Judge 
has approached the case from a wrong 
point of view and it is necessary that he 
should re-consider the case in the light 


.of the remarks contained in this judgment. 


We accordingly set aside the decree of 
the Court below and remand the case to it 


(1) 3 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 321; 20 
OC. W. N. 1311; (1916) 2 M..W. N. 224; 14 A. L. J. 1114; 
20 M. L. T. 435; £L. W. a 18 Bom. L. R. 1007; 28 
C. L. J. 60; 43 1. A. 192 (P. O 

2) 52 Ind. Cas. 366; 17 A. L. J. 814; 41 A. 669, 

3) 66 Ind. Cas. 451; 44 M. 883; 14 D. W. 721; (1921) 
i UN ; 41 M. L, J. 650; 30 M. L. T. 42: 481 A 
x S Ww. N. 666; 24 Bom. L. R. 669; (1929) A, T 
R. ¢ 181 (P. O). . 
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-for being re-tried. Costs here and hitherto 
will àbide the result, 


Z. K.. Case rem anded. 


ALLAHABAD HIGH COURT. 
' SECOND Civit APPEAL No. 1138 or 1922. 
p < June.4, 1924. 
E Di esent:—Mr. J ustice Daniels and 
Mr. Justice Neave. 
RAM SAHAN er ; 


BHAGWAN SINGH AXD OTHERS | 
| —DEFENDANTS— RESPONDENTS. 

Betoppel— -Attestation of document by „witness 
Knowledge of tr ansaction— Mortgage by Hindw widow 
= Altestation by reversioners, effect of. 

Attestation of a document may take: place in cir- 
quinstances that would indicate that a witness attest- 
ing the document did in fact know of the nature of 
tHe transaction and assented toit.. [p. 580, col 2] 

Hari Kishen Bhagat v. Kashi Parshad Singh, 27 


Ind. Cas. 674; 42 ©. 876 at p. 886; 17 M. L. T. 115; 19. 


C. W. N. 370; 34 X. D. J. 223; $1 W. 219; 21 C. L. 
3 xd 98 M. L. J. 565; 17 ‘Bom. L. R. 496; (1915) 
M - N. 511; 49 A. “64: (P. C.) and Pandurang 
Naah -v Markandeya Tukaram, 65 Ind. Cas. 
954; 49 I. A. 16; 26 C. W. N. 201; 3 U. P. L. R. (P. O.) 
' 85 S N.L. 3.8 204. L. 7.:305; 42 M. L. J. 436; 15 
L. W. 486; 30 M. Le T. 249: 35 €. s: J. 409; 24 Bom. 
T. R. 557; 18 N.L. R. 1; (1992) A. I . R. (P. 0) , 20; 
_ 49 ©. 334 (P.O), referred to. 
“A mortgage-deed executed by a Hindu widow to 


pay off a debt due from the reversioners of her deceas-- 


ed husband was attested by the reversioners: 

‘Held, that the reversioners ‘had ‘assented to the 
mortgage and that they and their successors were 
estopped from questioning it after.the estate had 
fallen into possession. [p. 581, col. 1.] 


Second appeal from a decree of the 
‘Additional Subordinate Judge, Cawnpore, 
dated the 22nd April 1922. 

Mr. Peary Lal Banerji,stor: the Appellant. 
| Dr.-N. C. Vaish, for the Respondents. 


JUDGMENT.—This appeal arises out 
‘of a suitfor the enforcement of a mortgage 
. by sale of the mortgaged property. 


Gulbari a Hindu widowin possession ofthe 
estate of her deceased husband. The de- 
‘fendants to the present suit are the rever- 
sioners, her husband's brother and nephew, 
who haye succeeded to the estate after her 
death. The point on which the Courts below 


“have differed is whether the defendants are 


estopped. from questioning the mortgage by 
reason of the fact that they, or rather the first 


' defendant and the father of the second defen- ` 


‘dant through whom the second defendant 


2 
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mortgage was executed by Musammat: 
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claims, were assehting parties to the. mortg- 
age. The learnéd Munsif held that they 


were estopped. The learned Subordinate. 


Judge considered that there was no evidence 
on the record from which the Court could 
legally infer their consent. It is this find- 
ing which is challenged in appeal. The 
facts are practically undisputed. . The debt 


. in respect of which the mortgage was exe- 
- .cuted was a debt due fromthe defendant 


Bhagwan Singh and from Buddhi Singh the 
fatherofthe second defendant. They were at 


the time the presumptive reversioners to the ` 


estate. "lhey attested the mortgage-deed. 
They 
before the execution officer. 
Subordinate Judge relies on the numerous 
rulings in which it has been held that mere 
attestation is not sufficient to-fix a party. 
with knowledge of the deed attested. 
principle is not, open: to dispute but in all 


thé rulings: in which it has been laid down , 


their Loidships of the Privy Council have 
been careful to safeguard it by stating that 
attestation combined with other circumst- 
ances mayamount to evidence of consent. 


Thusin Hari Kishen.v. Kashi Parshad Singh. 


(1), their Lordships are careful to point out 
that there was no évidence that the rever- 
sioners benefited by the transaction or 
that so far 
was any need for the mortgages. Similarly. 
in Pandurang Krishnaji v. Markandeya 
Tukaram (2) a case specially relied on by 
the learned Subordinate Judge, it is point- 


ed out'that attestation may take place in . 


circumstances that would indicate thatthe 


witness did in fact know of the nature of : 


the transaction. Herethe facts speak for 
themselves. Not only did the reversioners 
attend before the Registrar, identify the 
executant, 


ecuted was a debt due from the reversioners 
themselves as principal debtors.. Itis im- 
possibleto believeunder these circumstances 


that they were not aware of the nature.of - 


the transaction or that their attestation was 


not meant to indicate their assent to it. We | 


cannot, ther efore, agree with the learned Sub- 


674; 42 Q. 876 at. p. 886; 17 M. 


-(1) 27 Tnd. Cas. 
370; 13 A. L. J 223; 2 L. W. 


L. T. 115; 19 C. W. N. 


also: identified Musammat Gulbari. 
The learned. 


as they were concerned there 


and attested the deed, but the ' 
. debt in respect of which the deed was ex- 


E 


This . 


219; 21 C. L. J. 223; 28 M. L. J. 565; 17 Bom. L. Re” ` 


426; (1915) M. W. N. 511; 42 I. A. 64 (P. O 
(2) 65 Ind. Cag. 954; 4 T. A. 16; 26 U.. W. N. 201; 
P . L. 


C. L. J. 409; 24 Bom. b. R. 557; 18 N. L, R, 
8 PAS ACT Re r3 9) a 490, BE 0 
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ordinate Judge that there was no evidence 
on the.record from which the consent ofthe 


reversioners could beinferred.’ lt is point-. 


ed,out on behalf of the respondents that 
^. the’ widow was surety for the debt and that 
‘this fact is recited in the deed. We do 
not think that this fact affects the merits of 
the case. The mortgage did not purport to 
be a mortgage of the widow’s limited in- 
terest only but of the entire estate and when 
we find that that mortgage was executed 


with the assent of the reversioners.in respect’ 


of the debt due from themselves, we agree 
‘with the Trial Court that they and _ their 
` successors are estopped from questioning-it 
now that theestate hasffallen into posses- 
sion. = : - 
We, therefore; set aside thé decree of thé 


Court below and restore that of the Trial. 


` Court with costs both in this Court and in 
the' lower Appellate Court. Costs in this 
Court will include fees on the higher scale. 
We extend the time for payment to six 

, moths from this date. as 
Z. K. dis Appeal allowed. 


—— 


' - CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 25 
or . 1922. 

; February 28, 1924, 

Present:—Justice Sir Ñ. R. Chatterjea, Kr., . 
and Mr. Justice Cuming. 

BRAJESWARI DASI—PETITIONER— . 

SAPPELLANT ` 

versus 


+ 


“ RASIK CHANDRA GHOSE AND ANÓTHRR— 


; RESPONDENTS. | 
|: Will—Probate—Sound disposing mind, what consti- 
tutes--Burden of proof. its 
. . The onus-of proof is upon an applicant for Pro- 
, bate to satisfy the conscience of the Court that the 
. testator had a sound disposing mind ab the time of 
^ making the Will. |p. 583, col. 2.] 
If a testator has given instructions for his Will and 
„it is prepared in accordance with those instructions, 
. it will be valid though at the time of execution the 
.' testator merely recollects that he has given those 
+ „instructions but believes that the Will which he is 
‘executing is in accordance with thóse instructions. : 
bd - d P 
© Ñ would. also be sufficient if itis proved that the 
„testator had approved the Will although there might 
‘+ be no direct evidence as to his giving any instruc- 
!tions. [p. 582, cols. 1&2.] | 
. In order to constitute a sound disposing mind, a 
‘testator must not ofly be. able to understand that he 
is by his Will giving the whole of his property’ to 
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ona object of his regard, but-he must also have capa- 
city to comprehend the extent of his property and the 
nature of the claims of others whom, by his Will, he 
is excluding from all participation in that property. 
‘The protection of the law is in no cases more needed, 
than it is in thoss where the mind has been too much 
enfeebled to comprehend more objects than one, 
and most especially when that one object may be so 
forced upon the attention of the invalid as to shut out 
all others that might require consideration. [p. 582, 
col, 2.]. 
: el question; therefore,. which the Court is to 
decide in a case in which a testator. has devised the 
whole of his property to one of his relatives, is not 
whether the testator knew that he was giving all his 
property tothe devisee and excluding all his other 
Telations from any share in it, but whether he was at 
the time of execution of the Will capable of recollecting 
who those relations were, of understanding their 
respective claims upon his regard and bounty, and of 
deliberately forming dn intelligent purpose of exclud- 
ing them from any share of his property. If he had 
not the capacity required, the propriety of the dis- 
position made by the Will is a matter of no import- 
ance.’ If he had it, the injustice of the exclusion 
would not affect the validity of the disposition though 
the justice or injustice might cast some light upon the 
question as to his capacity. [p. 582, col. 2; p. 583, col. 1.] 
A testator who was a young man of about 21 years 
ofage and had been suffering from diarrhea and 
fever for two months before his death and was enfeebl- 
ed both in body and in mind devised his entire pro- 
perty by Will, shortly before his death, in favour of 
his aunt by whom he was being nursed during his 


ess : 
Held, that in the circumstances of this particular 
case, it was necessary for the propounder of the Will 
= to prove that the terms of the Will had been clearly 
understood by the testator and had been approved by 
him; and that the mere fact that the testator could at 
the time of execution say that it was his Will or could 
answer some simple questions which were put to him 
did not show that he had a sound disposing mind at 
the time. [p. 582, col. 2.] É 
(Case-law referred to.) 
Appeal against a decree of the Sub- 
ordinate Judge, Maldah Rajshahye, dated 


- ` the 24th of July 1922. 


Babu Satindra Nath Mukherjee, for the 
Appellant. 

Babu Gopal Chandra Das for Babu Nisitha 
Nath Ghatak, for the Respondents. 

JUDGMEN T.—This appeal is against 
an order refusing Letters of Administration 
with copy of the Will annexed. 

The Will was executed by one Suresh 
Chandra Ghose on the 12th May 1920, was 
registered on the 17th May 1920 at 5. m. 
and the testator died thatnight. It appears 
that the testator was about 21 years ofage 
at the time of his death. He had lost his 
father and mother and he was for about two 
months before, his death suffering “from 
fever and diarrhea, and was residing at 
the. house of one of his paternal uncles 
Nabin, whose wife Brajeswari nursed him 

“during that period, The Will purported to 


582 
give practically all the properties of the 
testator to Brajeswari after making provision 
fora minor sister. Brajeswari propounded 
the . Will and two of the paternal 
uricles. of the testator contested the Will. 
The execution of the Will by. the 
testatoris not disputed but the Court below 
has found that it was not properly attested, 
and that the testator was mot of a sound 
disposing mind at the time of the execution 
ofthe Will - 

Brajeswari appealed to this Court and it 
is contended that the Court below was 
wrong in holding that the testator had not 
a Sound disposing mind when he executed 
the Will There are. six attesting witnesses 
to the Will, three of them, namely, Jan- 
mejoy,- Harish Chandra and Lalit, have 
been examined besides a few others who 
were not attesting witnesses including 
Nabin, the husband of Brajeswari. .The 
Court below was not satisfied on the eviden- 
ee that the testator had a sound disposing 
mind at the. time. Nabin stated that the 
-testator read the Will and signed his name 
and that he was then in possession of his. 
faculties. Harish deposed that the testator 
said that hé had bequeathed the properties 
to his aunt and that he asked two or three 
questions to the testator to .which the 
latter gave replies. Guru Charan said that ” 
when the testator died-he was in possession 
of his faculties. Janmejoy was the scribe 
of the Will and he said that he drafted the 
Will atthe request of Nabin, that Nabin 
called him to write out thé Will, and that 
he dictated’ the terms of the Will to him. 
Lalit another witness said that he was 
called by Nabin to witness the Will and 
that the testator told him that unless he 
executed a Will they would not nurse him. 
and heevould die. The witnesses Janmejoy 
and Lalit ware declared hostile witnesses in: 
the Court below. Now so far as the evidence 
of Janmejoy goes it would appear that- 

- instructions asto the Will were given by 
Nabin but we are asked to leave that 
evidence out of consideration because in 
the lower Court he was declared as a 
hostile witness. It appears that he was 
present before the Sub-Registrar and 
identified the testator. But leaving aside 
the evidence of Janmejoy and Lalit, there 
is no evidence to show under whose instruc- 
tions the Will was prepared; whether, such 
instructions were given by the testator or 
by Nabin as stated by Janmejoy. 

Ordinarily it would be sufficient if.it 
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were proved that the testator had approved 
the. Will, although there. might be no 
direct evidence as to his giving any 
instructions. Butin the present case the 
circumstances are these: the testator wasa . 
yonng manof about 21 years of age, He 
was suffering from diarrhoea and fever for 
at least two months before his death, and 
he was enfeebled both in body and mind 
at the time hé was being nursed-by his 
aunt who has set up the Will. We think 
that.in these circumstances it was necessary 
for her (the: propounder of the Will) to 
prove that instructions for the Will were 
given by the testator, at any rate that the 
terms of the Will were understood by the 
testator and approved by him. Then in 
the next place we have to" remember that ` 
the mere fact that the testator could say . 
that it was his Will or could answer some 
simple questions which were put to him 
does not show that he had a sound dispos- 
ing mind atthe time. As was pointed out 
in the case of Harwood v. Baker (1) by the 
Judicial Committee "that ‘in order to 
constitute a sound disposing mind, a testa- 
tor must not only be able to understand 
that he is by his Will giving the whole of 
his property to one object of his regard ;: 
but that he must also have capacity to 
comprehend the extent of his property, and ` 
the nature of the claims of others, whom 
by his Will, he is excluding from all 
partieipation in that property; and that 
the protection of the law is in no cases 
more needed, than it is in those where the 
mind has been too much enfeebled to 
comprehend more objects than: one, and 
most especially when that one object may 
be so foreed upon the attention of the 
invalid, as to shut out all others that might 
require consideration ; and therefore, the 
question which their Lordships propose to ` 
decide in this case, is not whether Mr, Baker 
knew when he was giving all his pro- 
perty to his wife, and excluding’ all his 
other relations from any share in it, but 
whether he was at that time capable of 
re-collecting who those relations were, of 
understanding their respective claims 
upon his regard and bounty, and of - 
deliberately forming an intelligent purpose | 
of excluding them from: any share of his 
property. . . 
“Tf he had notthe capacity required, the 
propriety of the-disposition made by the 
(1) (1810) 3 Moor. P. C. 282 at p. 200; 13 E. R. 117; 
50 R. RB. 37. | Ag 


-reasonable Will, or a kind Will. 
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Will is a matter of no importance. If he 
had it, the injustice of the exclusion would 
not affect. the validity of the disposition, 
though the justice or injustice might cast 
some » light upon the question as to his 
capacity", In the case of Longford v. 
Purdon (2) it was observed; “A man is 
competent to make his Will if he has 
sufficient memory and intelligence to be 
able to comprehend the nature of his pro- 
perty to remember and understand the 


-claims of relations and ‘friends and to have 


a judgment ofhis own in disposing of his 


property ; if a man possesses this amount of. 


memory and intelligence, he is a.competent 
testator; ifhe is not able to perform the 
mental acts mentioned, then he is not a 
competent testator”. In Sefton v. _ Hopwood 
(3) it was said by Cresswell, J.: 
sufficient in order to make a Will that a 
man should be able to maintain an ordinary 
conversation and to answer familiar and 
easy questions. He must have more mind 
than suffices for that. He must have what 
the old lawyers called‘a disposing mind’; he 


: ,must beable to dispose of his property with 


understanding and reason. This does not 
mean that he should make what other 
peoplé may think a-sensible Will or a 
But he 


' must be able to understand his position, he 


.to form a judgment with respect to the. 


. 


must be able to appreciate his property, 


parties whom he chose to benefit by it 
after death; andif he has capacity for that 
it suffices” [See. also Woomesh Chunder 
Biswas v. Rash.Mohini Dassi (4) affirmed on 
appeal'by the Privy Council in Rash Mohini 


“Dasi v. Umesh, Chunder (5), Susil Kumar 


Danerjee v. Apsari Debi (6), and Surendra 
Krishna Mondal v. Sm Ranee Dassi, (1)] 
where the cases on the point are collected 
and discussed: As stated above the Will 
practically gave all the properties. of the 
testator to Brajeswari. The testator, had 
three sisters two of them were married and 
the third was a minor living with him. 
The only provision. made with regard to the 
minor sister was that Brajewari was to give 
her in marriage and if she failed to do so she 


(2) I: R. Ch. 75at. p. 77. 


Og) 1808) | F. & F. 579. 


10. 1; 10 Ind. Dee. (N. s.) 818. 
i 25 C. 824; 23 1: A 104; 2 i W. N. 321; 7 Sar. 
P. G. J. 298; 13 Ind. Dec. (x. s.) 537. 
(9) 27 Ind. Oas. 216; 19 OW N. 828; 200, L. J. 


Ka 1015 Cas. 814; 240, W. N. 800; 33 C. L-J. 34; 
7 
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would not get the properties mentioned 
in schedule Ka of, the .plaint which 
consisted ofa homestead on 2 cottahs of 
land and the Will directed that in that event 
the minor was to be maintained from the 
income of that homestead, That is all the 
provision with regard to the minor sister 
and nothing was “said about the married 
sisters. The aunt certainly was not in theline 
of heirs at all. Itis true that she nursed 
him during hislastillness. Butthe ques- 
tion is whether at that time he was able to 


.understand his position to appreciate the 


property and to form a judgment with res- 
pect to his relations and their claims upon 
his bounty. Having regard to the circum- 
stances of the case we are unable to differ 
from the Court below in the finding that he 
was notofasound disposing mind. Had 
it been shown that the testator had himself 
given instructions for the Will and that the 
Wil was prepared in accordance with his 


. instructions it’ would have been a different 


matter. Itis pointed out in the case of 
Parker v. Felgate (8) “Ifa testatrix has given 
instructions forher Will, and it is prepared 
in aecordance with thém, the Will will be 
valid though at the time of execution the 
testatrix merely recollects that she has given 
those instructions but believes that the Will 
which she is executing is in accordance 
There isno evidence of the 
testator oe given any instructions for 


the Wil 


It appears that the tegtator was attended 
by a Doctor named Radha Raman (who has 
sil been called nor the petitioner who nurs- 
ed the testator has been examined though 
some steps appear to have been taken at an 
early stage for her examiuation on com- 
mission. 'These two witnesses would have 
been very competent witnesses to depose to 
the mental and physical conditions of the 
testator; The onus of proof was upon the 
applicant for Probate. who was to satisfy 
the conscience of the Court that the testator 
hada sound disposing mind. The Court 
below came to the conclusion that it had 
not been proved and we are unable to differ 
from it. It is unnecessary in this view to 
consider the question whether the Will was 
properly attested. 

The appeal accordingly fails and is dis- 
missed with costs, hearing fee being assessed 
at one gold mohur. 

Z. K. . ! Appeal dismissed, 

(8) (1883) 8 P. D. 171; 52 L.'J. P., 095; 32-W. R. 186; 
47 J. P. 808. E 
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“ALLAHABAD HIGH COURT. 
- Bzcoxr Orvin APPEAL No. 561 or 1923. 
November 14, 1994. 
"Present;—Mr. J ustice Mukerji .. 
` Srima ti SHAM DEVI-—PLAINTIFF 
ee 
ersus zi 
BHAGWAT DA WAT DHA wi 
"RESPONDENT.. 
` Limitation Act (IX of 1908) s. 19-—-Acknowledg- 
ment, what amounts to-—Statement by vendee that he 
. purchased, property from mortgagee, whether. acknow- 
. ledgment ‘of subsisting mortgage. 
For a statement to amount to an acknowledgment 


. within the meaning of s. 19 of tho Limitation Act, there . 


should be an acknowledgment of liability and it 
. Should be a conscious acknowledgment. [p. 586, col. 1.] 

When a man says that he purchased a certain 
mortgagee right he only mcans that he purchased 
"certain property which came into the possession of 
his vendor as a mortgagee. All that he admits is that 
his vendor came into the possession of the property 
on foot of a mortgage. No question arises in his 
mind as to whether the mortgage subsists or has 
become time-barred. The statement by itself does not 
signify to the mind of the person making it or to 
anybody else that the maker of the statement thinks 
and believes that he is liable to be redeemed at the 
date of making the statement. Such a státement 
-does not amount to an acknowledgment of liability 
within the- meaning of s. 19 of the Limitation Act. 
.[ibid.] - 

“Second appeal against a decree of the 
District Judge, Bulandshahr, -dated the 2nd 
.of January 1923. 

Messrs. B. K. Mukerji and S. N. Mukerji, 
for the Appellant. 

Messrs. P. L. Banerji and P N. Gupt for 


the Res pondenit., 


JUDGMENT.—The plaintiff ` ‘of the 
. Court of first instance is the appellant in 
this “Court. She brought, as a purchaser of 
the equity of redemption, a suit for redemp- 
tion of a mortgage alleged to have been 
executed in 1843. The suit succeeded in 


the Qourt of first instance, but the learned- 


District Judge on appeal dismissed it.- He 
came to two conclusions, viz., the appellant 
had ‘failed to prove that she -had any 
subsisting title to -the “property at the 
date of the suit and that the suit was barred 
by time. 

.In appeal, it is contended that both the 
findingsare incorrect. The learned Coun- 
gel for. ‘the. respondent urged that the 


finding as to title was a finding of fact. 


and was binding on this Court. 

On the question whether the Anding of 
the learned Judge was a finding of fact, 
the argument of the learned Counsel for 
the appellant was that the facts were all 
admitted, the interpretation of iL dogu- 
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ments was all admitted, but the~ar gument 
of the. learned Judge was faulty and *' 
was Open to this Gourt to see where. iis 


‘fallacy of the argument of the learned 
-Judge lay and then it was further open ‘to. 


this “Court to consider 
merits. 

In order to OA this argument it 
was.necessary to go into the evidence which . 
was practically entirely documentary. I 
have examined the entire evidence and that 
evidence stands as follws:— 

It appears that there were two brothers, 
Asalat Khan and Karim Bakhsh, each of 
the brothers owning a 10- biswa share 
in. a certain village- This was in 
1806. AsI have said the mortgage was 
executed in 1843. It appears that the 
factum of the mortgage was found establish- 
ed by the Court of first instance. and. the 
question was. uot raised again before the 
Then we find that 
by 1855 the property of the brothers “had 
been alienated, Karim Baksh had mortga- 
ged 5 biswas to one’ Chittar Mal and’ 5 
biswas to one Abadullah. Out of the share 
of Asalat Khan 74 biswas had been pur-- 
chased by Abadullah and Abadullah had 
taken a “mortgage of the remaining: 
2$ biswas: It is this mortgage of 2$ biswa 
that is sought to be redeemed. Then 
we find that Abdullah's son Abdul Latif 
joined the mutineers and' his property was. 
confiscated. In 1861 his property was sold 
and was purchased by the respondent's 
ancestor, This property was described as 
8 biswas proprietary rights and 6 biswas 
mortgagee rights. It will be noticed that 


the “case on the 


a certain change had taken place between. 


1855 and 1861 “when the auction sale was 


held. In 1855 Abadullah had proprietary 


rights in 74 biswas and mortgagee rights in 
71 biswas. In 1861 he had.only 14 biswas 
in all, viz: 8 biswas in proprietary rights 
and '6bisias as a mortgagee. Then „it 
appears that in the khewat of 1861 which. is 
to be found in the wajib-ul-arz of that 
year dated the 10th of October 1861 the 
property was recorded as follows:— 

Descendants of Karim Bakhsh mort- 
gagors of 44 biswas, the same property being 
held by Harsukh Rai (the ancestor of the 
respondent) as mortgagee: - Harsukh Rai 
proprietor of 94 biswas.. 

It was stated that out of these 94 biswas 


^ he had purchased8 biswas belonging to 


Abdul Latif and he had purchased 14 
biswasfrom Karim Bakhsh's descendants. 
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Chittar Mal was shown as the mortgagee of 
6 biswas, being the property of Karim 
Bakhsh's descendarits. It will be noticed 
that. no names of descendants of Asalat 
Khan ever appeared in the wajib-ul-avz and 
, khewat of the 10th of October 1861. 
Further, we find that Fatehyab, son of 
Asalat protested against this entry and 
made an application for correction of the 
"khewat. -His contention was that his name 
should have been recorded as a mortgagor 
of 2%. biswas. His application was dis- 
missed, we do not know for what reasons, 
on the 20th of January 1862. Fatehyab 
lived up to the year 1921, but it does not 
appear that he ever stirred himself to 
obtain a correction of the khewat. -It was 
on his death that his descendants sold the 
property “to the appellant. On all this 


evidence the learned Judge came to the . 


conclusion that the appellant had failed to 
prove that she or her predecessor had any 
title in the 23 biswas left in them. | 
The learned Counsel for the appellant 
has contended that the mortgagee was put 
in possession of property and the mortgagee 
was bound to hand over that property to 
the descendants of the’ mortgagor and it 
was for him, viz., for the mortgagee to 
account for the loss of-title in the mort- 
^ gagor. There can be no doubt that there 
is a good 'deal of force in this argument, 
“Abstractly speaking this argument is sound. 
But we have to look at the argument in the 
light of the circumstances of the case, We 
..8ee that between 1855 and 1861, viz., within 
the space of six years, a decided change had 
taken place in the entry in the khewat and 
that change was to the detriment of 
Fatehyab,'a descendant of Asalat Khan. 
: Fatehyab became aware of that change and 
"he took steps to have an alleged error 
remedied. He failed. -But hé never took 


any steps by way of a.suit in the Civil- 


Court or, elsewhere to have the error 
corrected. The question then is whether 
under the. circumstances, the Court below 
was justified in saying that after the lapse 
of 60 years, thatisafter the entry of 1861 
had been -allowed to. stand for over 60 
years, the plaintiff can say that her or her 
prdecessors’ title still subsists. ‘Many things 
may. have happened between 1855 and 1861 
to justify the entries made in the later 
year. In my opinion the inference: to be 
drawn is an inference of fact from admitted 
entries in documents and it. cannot be said 
that that inference is perverse or illegiti: 
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mate. “It is not necessary for me to express 
my own opinion onthe point. Ido think 
that the Judge’s finding as to want of this 


in the appellant is a finding of fact and 


that finding is binding on this Court. 

As Iam deciding this second appeal as 
a Single Judge and there is every likeli- 
hood of there being a Letters Patent 
Appeal, Iwould like to decide the second 
question, viz., that of limitation as well. 

Undoubtedly the suit would be time- 
barred excépt for an alleged acknowledg- 
ment madein 1861. It appears that after 
his purchase Harsukh Rai made an appliea- 
tion to the Collector tendering the purchase- 
money and asking for a delivery of the 
property to him. In this application he 
said that he was paying so much for the 
proprietary.rights purchased by him and 
so much for the mortgagee rights purchased- 
byhim. It is argued that this statement of 
Harsukh Rai that he was paying so much 
money for the mortgagee rights was an 


‘acknowledgment of the fact that he was 


liable to be redeemed. Reliance has been 
placed on the case of Mani Ram Seth v. 
Seth Rup Chand (1), On the other hand 
the learned Counsel for the respondent 
relies on the same case on which the Court 
below relied, viz., Khiali Ram v. Taik Itam 


The Privy Council case relied upon by 
the appellant has been distinguished in a 
much later case by the Madras High Court, 
viz., Kandasami Reddi v. Suppammal (3), 
It has been pointed out in the Madras caso 
that the facts before the Privy Council were 
entirely peculiar and that care was no 
authority for the proposition that a mere 
statement that a certain person was a 
mortgagee amounted to a statement that 
that mortgage subsisted as an enfercible 
transaction. In the case before the Madras 
High Court the suit was on foot of a 
mortgage which would be time-barred 
except for a certain statement in a plaint 
once filed by the defendants, In that 
plaint the defendants as plaintiffs of the 
suit had stated that they had executed 
on a certain date a certain hypothecation 
deed for a certain amount of money and 
that they had received the consideration in 

(1) 33 O. 1047; 4 C. L. J. 94; 8 Bom. L. R. 501; 10 
C. W. N. 874; 1 M. L. T. 199; 3 A. L. J. 525; 18 M. L, 
J. 300; 2 N. L-R. 130; 33 I. A.105 (P. C.). 

(2) 36 Ind. Oas. 452; 14 A. L. J. 834; 38 A. 540, 

(3).70 Ind. Cas. 576; 45 M. 443; 15 L. W. 395; 49 M. 
L. J. 268; (1922) M. W. N. 168; (1922) A. I. R. (M.) 104; 
32 M. L, T. 166. f 
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` à certain way. The learned Judges of the 
Madras High Court were of opinion that 





mere. statement of a fact tha M certain 


- mortgage bad been executed did n't amount 
to. an. acknowledgment of an Nexisting 
liability under it. . ^ . . sw. > 

:  Therecan be no doubt the question of 
law diseussed in Allahabad case [Khiali 
Ram v. Taik Ram (2)] did not arise -after 
the finding, that the mortgage sought 
to be. redeemed had not been estab- 

.lished. But tlie case before this Court 
was a first appeal and it was probably 
necessary for the learned Judges to decide 
all the questions raised before them. In 
the Allahabad case the question raised 
"was very similar to the question raised in 
this Court. Indeed, the alleged acknowledg- 
mentin the Allahabad case was in much 
stronger language. 


P 


Gobind..Sadvalkar (4), were of opinion that 
an acknowledgment must be a conscious 
acknowledgment and must show that the 
' person who was acknowledging understood 
that he was by the statement acknowledging 
a. liability. Their Lordships quoted in 
extenso from: the Bombay case and came 
to the conclusion that. t£he document before 


them did not amount to an acknowledg- . 


ment. 2 m j 
Apart from authority, on the language of 


'8. 19 of the Limitation Act, it appears clear 


to me that fora statement to amount to an ` 


acknowledgment there should bean acknow- 
ledgment of liability. When a man says 
: that he purchased à certain mortgagee 
right he only means that he purchased a 
certain property which came into the posses- 


sion of the vendor asa niortgagee.- All that- 


he admits is that the vendor came into 
possession of the property on foot of a 
mortgage.: No question arises in his mind 
as to whether-the mortgage subsists or has 
become time-barred. ‘The statement by 
itself does not signify to the mind of the 
person making the statement or to anybody 
‘else that the maker of the statement thinks 
. and believes that he is liable to be redeemed 
at the date of making the statement. As 
I. have said, apart from authority, I am of 
opinion that an acknowledgment-of liability 
must bs a conscious acknowledgment of 
the same. : "OV 

Now,the question is whether the Privy 
Council in Mani Ram Seth v. Seth -Rup 
mu 8 B. 99; 8 Ind, Jur. 201; 4 Ind. Dee. (x, s). 


^o cH p 
RAM SARAN V. SHEO PRATAB SINGH. 


The- learned Judges. 
following the case of Dharma Vithal v.: 
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Chand (1) has in, any’ way so explained 
s. 19 of the Limitation Act as to lay 
down that any acknowledgment of the: 
original transaction would amount to an 
acknowledgment that the liability which 
would follow. from the original transaction ` 
subsits at the date of. the statement. As 
pointed out by the learned Judges of the 
Madras High Court, the defendant in the” 


.Privy. Council case, beyond stating that he 


had a current account with the estate of 
a deceased person, also stated that any. 
such liability that he might be under 


-would not disqualify.him to be appointed 


an excutor of the estate. This latter state- 
ment clearly signified that the man said not, 
only that he had an account with the estate 
of the deceased but also that he might be 
a debtor ‘to the estate on the date of 
making the. statement.. The Privy Council 
case, therefore, is in no way an authority 
for the case now before me. I, therefore, 
agree with the Court below that the suit is 


, time-barred. : 


The result is that the appeal fails and 
it-is hereby dismissed with costs which 
will include Counsel’s fees in thig,Court 
on the-higher scale. E i e 

Z. K. 0c Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No, 1749 or 1922, — 
. April 25, 1924. | 
Present: —Mr. Justice Neave. 
~ . RAM SARAN AND OTHERS— 
- PLAINTIFFS—APPELLANTS - 
versus -: ; 
Thakur SHEO PRATAB SINGH— 
i . DEFENDANT—RESPONDENT. / ES 
T Registration Act (XVI of 1908), s. 17—Specific 
Relief Act (1 of 1877) s. 42—Criminal_ Pro-. 
cedure Code (Act V of 1898), .s. 145, proceedings : 
under—U ndertaking given by party to plant no mor 
trees on land in dispute, whether requires registration 
— Declaration, suit for, that undertaking is ineffec- ` 
tual, maintainability of. | < “4 
A person cannot be. permitted to “give an under- 
taking to a Criminal Court to abstain from’ certain 
actions and then to-go and file a civil suit for a 
declaration that the undertaking given by him is of 
no effect. Such a suitcannot be countenanced. [p. 587, 
col. 2.) PA I4 
An undertaking given by a party to a proceeding 
under.s.145 of the Cr.P. ©. to plant no more trees’ 
on the land in dispute, to remove any new trees that 
have been planted and to abstain in futuré from-~ 
digging holes if the land is not a compromisegand. 


VÀ 


“does not require registration. [p. 587, col. l.];. 


P4 
- 
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Second appeal. against a decree of the 
Small Cause Court. Judge, . Allahabad, 


exercising the powers of a Subordinate 
Judge, dated the 7th September 1922. 


Mr: Hamid Hasan, for the Appellant. 

Mr. P..L. Banerji, for the Respondent. - 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs-appel- 
lants for a declaration that what they des- 
cribe as à compromise filed by them in a 
Criminal Court is null and void and not 
binding upon them. Briefly put, the facts 
are that the appellants are grove-holders. 
The respondents, who are their zemindars, 


madea report to the Police that they had > 


planted some new trees and dug holes in 
their grove and that, as these groves were 
used as the site of a weekly market, there 


was,a tisk that these actions might give 


rise to disputes and breaches of the peace. 


The Sub-Inspector of Police made a report . 


‘to the Magistrate on which proceedings 
‘were started against the appellants under 
s. 145 of the Cr. P. C. The appellant filed a 
petition containing the alleged compromise. 
As a matter of fact, this was not a compro- 
mise at all but an undertaking given by 
them to plant no more trees, to remove any 
new trees that had been planted and’ to 
abstain in future from digging holes. This 
Application was filed and the case was 
:Jater on dismissed apparently without refer- 
ence to it, a 

The First Court appears to have treated 
this as a compromise dealing with immove- 
able property to the value of more than 
Rs. 100 which required registration, and 
granted the appellants a decree on the 
ground that the document was unregistered. 
The lower Appellate Court held that 
the application was no more than an 
undertaking in the form of a petition, which 
required neither to be stamped nor register- 


ed. The various allegations to the effect: 


that the execution of the application had 
been obtained through fraud, eoercion and 
undue influence were found by the Court 


-V compromise. It was only.an undertaking 
/&iven by the appellants to the Uriminal 
Court with the object of saving themselves 
from any further action under s. 145. It 
may be true that the Court took no action 
on it and decided the case on other grounds, 
but even so the appellants cannot be 
allowed to bring a suit, like the present 
one, to -have the undertaking declared of 


‘below to be untrue. 
N , Clearly the document in question was not 
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no effect. It is unnecessary to decide whe- 
theritis effectual or not. That point can 


be raised if any other litigation takes 
place on the subject between the parties. 


- A person is not entitled to give an under- 


taking toa Criminal Court to abstain from 
certain actions, and then to go and filea 
civil suit for a declaration that the under- 
taking given by him was of no effect. 

The order passed by the Court below was 
a proper one and the appeal is dismissed 
with costs. 

Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION SUIT 
No. 3770 or 1921. 

“July 14, 1924. 
Present:—Mr, Justice Taraporewala. 
ROSE FERNANDEZ-—PLAINTIFF 


: VETSUS 
JOSEPH GONSALVES-—DEFENDANT. 

Minor—Contract of marriage entered into by guard- 
ian, whether enforceable—Breach of promise of mar- 
riage—Suit for damages by minor, whether maintain- 
able—Damages, assessment of. 

A contract of marriage made on behalf of a minor 
by a person who is the natural guardian of the minor 
and who is the only person who èould enter into 
such a contract is valid and binding. [p. 588, col. 2; 
p- 589, col. 1.] 

Where a contract is made by a guardian of the 
minor so as to be binding on the minor and which 
is for the benefit of the minor there is an enforceable 
contractin law and the minor can enforce it. [p. 589, 
col. 1.] 

Parents in India ean make a binding contract of 
marriage on behalf of their daughters. |p. 590, col. 2.] 

In assessing damages for breach of promise of 
marriage, the injury to the affections of the plaintif, dhe 
prejudice to his or her future life and prospects of 
marriage, the rank and condition of the parties 
and the defendant's means should all be taken into 
consideration. [p. 593, col. 2.] AME 

Mr. Poonavala, iorthe Plaintiff. 

Mr. Judah, for the Defendant. 

JUDGMENT.—This suit has been 
filed by..the plaintiff, who has now at- 
tained majority, for recovering damages 
for breach of contract of marriage made 
by the defendant with her and her father. 
There is no dispute as to the facts in the 
case, and although the defendant's Counsel 
in his cross-examination tried to elicit facts 
with a view to show that the contract of 
marriage was by mutual consent cancelled 
or abandoned, the defendant has not ven- 


tured to go into the witness-box or lead 
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‘any evidence .to substantiate the said alle- 
gation.. I must, therefore, take_it that the 
contract of marriage, which is admitted by 
the defendant, was subsisting: at the date 
the defendant admittedly’ married another 


‘lady in’ the year 1921 and that he has 


‘committed a breach of the- contract. The 
defendant's Counsel, however, has taken up 


l a point which, if decided in defendant's 


favour, goes to the very root of the case. 
The pointis that the contract in suit was 


‘either made by the defendant with the 
‘plaintiff or by the defendant with the 


plaintiffs father, that if it was made by 


‘the defendant with the plaintiff, the con- 


‘tract is void as having been made with a 
mihor, on the authority of Mohori Bibee v. 
‘Dharmodas Ghose (1) and on the other 
hand, if the contract was made by the de- 
fendant with the plaintiff's father, the plaint- 
iff cannot maintain the suit, she not being 


a party to.the contract. If either of the- 


points is decided in favour of the defendant, 
the suit will necessarily fail. . 

. Now, asto how the contract was entered 
into, there is no doubt in my mind that 


the contract was entered into by the defend- 
“ant 


with the plaintiffs father as the 
guardian of the plaintif. ..No doubt the 
plaintiff was a consenting party; but she 
could not herself have entered into the 
contract she being then only about thirteen 
years of age. The facts proved as to the 
making of the contract are as follows :— 
The plaintiff's father and’. the ,defendant 
were. employed in the docks and thus the 
‘defendant came to know the plaintiff. He 


-asked the plaintiffs father to give the 
_plaintiff in marriage to him and he also 


asked the plaintiff to marry-him. -Both 


plajntiff and plaintiffs father agreed. This. 


was about amonth or so before tlie writing 
of May 26, 1919, passed by the defendant. 


It appears that on that day the defendant. 


desired that the plaintiff should go out 
with him as his fiancee. The plaintiff's 


father objected. Thereupon the defendant. 


passed the writing, which -has been put 
in as Ex. A, whereby he agreed to. marry 
the plaintiff within two years and to pay. 


Rs. 2,000 by way of damages if he failed to. 


do so. He gave the said writing to the 
plaintiff's father as the natural guardian 


of the plaintiff, and the plaintiffs father. 
thereupon allowed the ‘plaintiff to go out 


(13/30 O. 539; 5 Bom: Ù. R. 421; 30 I A. 1145 7 ©, 
WN 48 Sar. P. O. J. 37 @ OC) ^o 
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with the defendant as ‘desired by him. 


Upon these facts I hold thata contract of | 
marriage was entered into between the 


. defendant on the one hand, and the plaint- ` 


iff's. father on the other acting as guardian- 

of:the plaintiff, and on her behalf. is 
The next question for consideration is 

whether the father can enter into such ‘a. 


contract as guardian of the minor on her; 


behalf so as to bind her and whether such : 
a contract is for the benefit of the minor. ` 
Both here and-in England many contracts 
for marriage are made while one of the 
parties. is a minor. In England the ques: 


.tion arose as to whether in a case where- 


one of the contracting parties-was a minor, 
the minor could claim damages for breach 
of such a contract. The question was de- . 
cided in Holt v. Ward (2) and that is good 
law uptil now. The Court had there no 
difficulty in arriving at that conclusion ` 
because in England the contracts of minors < 
at that date were held under Common Law 


-to be voidable and not void, that is to say, 


the minor could enforce performance of the 
contract as against the other adult party, 
but the adult party could not enforce it . 


‘against the minor. Thereafter the Infant's 


Relief Act of 1874 was passed which made | 
certain contracts by minors mentione 
therein void. That Act, however, left'conx 
tracts of marriage, untouched, and, there-* 
fore, even to-day.in England, contracts for 
marriage made by a minor are voidable 
and not void. In India up to the decision 
ofthe Privy Couneil in Mohori Bibee v. 
Dharmodas Ghose (1), although with some- 
conflict, it was beld that the contracts of ` 
If that had been -. 
the state of law, there would have been ' 
no difficulty whatsoever in -thiscase but, . 


“on the wording of the Indian Contract” 


Act, their Lordships of the Privy . Council 
held that all contracts of minors were. void - 
and not merely voidable.. The question - 
there was of a contract entered into by the 
minor himself, and it wasa contract with 


regard to property. Whether their tort f 
ships of the Privy Council would havet} 


of marriage is to my mind very doubtful; ' 


applied the same principle to a oubtfal; N 


and, so: far as I am concerned, unless 
there is an authority on the point which 


is absolutely binding on me, Í àm not pre- 


pared to hold that the contract of marriage 

made on behalf. of à minor by a person, 

who is the natural guardian of the minor 
(2) (1732) 2 Str. 937; 93 E. R. 954. : o; 
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and who is the only person who could 
enter into such à contract, is void. The 
principle ‘on which I hold the contract in 
this case valid is the principle which has 
been laid down subsequent to the Privy 
Council decision in cases where the Courts 
in India have tried to give the force of 
contract to an agreement made by the 
‘guardian of a minor on his behalf, where the 
guardian has power to enter into such 
agreement so as to bind the minor and the 
agreement is for the minor’s benefit. There 
are other cases in which the Courts in 
India have’ tried to enforce the contract 
of an adult party with a minor against 
the adult party where the .consideration 
proceeding from.the minor has been com- 
pletely executed and nothing las been 
left to be done by the minor and the only 
thing left is the performanee of the con- 
tract by the adult party. Mr. Justice Sri- 
nivasa Ayyangar in: Raghava Chariar v. 
Srinivasa Raghava Chariar (3)- enunciates 
that principle. I may say at once ‘that 
there is no question. here of the minor 
haying carried out her part of the contract 
and the only part remaining to be carried 
out being the promise on the part ofthe 
adult party. The promise of the - plaintiff 
to marry had still to be carried out so that 
at the date of the suit there was the pro- 
Anise of the plaintiff which was executory 


and not executed., Mr, Poonawala, however, ` 


referred me tocertain observations at page 


324* of that report to be found in the judg- ` 


ment of Mr. Justice Srinivasa Ayyangar 
which , are to the effect that: 
Sideration moves from a third party, there 
can scarcely be any doubt that a promise 
made to a minor by an adult would be 
enforceable by him." And as an axample, 
he says :— JO 
"Ifafather-gives consideration and re- 
quires.the promisor to pay money or do some 
other thing for the benefit of his minor 
son, the minor son can enforce that promise.” 
Further on he says:— =. 5 
"Where the consideration for the promise 
of the adult. is a promise by the minor, 


"Where con- 


inasmuch as the minor cannot make a pro-: 


mise enforceable in law, the consideration 
necessarily fails and the promise of the adult 
does not therefore become à contract;... 
If, however, at the time when the promise 


of the adult is sought to be enforced by the 
(3) 36 Ind. Cas, 921; 40 M. 308; 31 M. L. J. 515; 

20 M. L-T. 407;- (1916) 2 M. W. N. 363 (P. B). 

: *Page of 40 M.—[Ed, E y 
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minor, the minor has performed his promise 


. and that performance has been accepted by 


the adult, Ishould hold that the minor ean 
enforce the promise." 

Itis not necessary for me for the pur- 
poses of this case to express my assent to 
-or dissent from the said observations of 
Mr. Justice Srinivasa Ayyangar but, in 
view of the decision of the Privy Councilin 
Mohori Bibee v. Dharmodas Ghose (1), it ap- 
pears to me doubtful whether, even where 
the promise ofthe minor is performed by 
bim, the agreement of the minor can be 
held to be a contract enforceable at law 
so far as the adult party is concerned. As 
to the consideration proceeding from the 
adult enabling the minorto sue, there is 
no-doubt that in this case the main con- 
sideration proceeds from the minor even 
though the cónsentto the marriage by the 
father is held to be part of the conside- 


"ration.. The case, therefore, can only fall 


under the principle first stated by me, 
namely, that wherea contract is made by 
a guardian of the minor so as to be bind- 
ing on the minor and which is for the 
benefit of the minor there is an enforceable 
contract in law and the minor can enforce 
it. I mustsay that the decisions in Eng- 
land are more favourable to a minor inas- 
much as the minor is held to be entitled 
to sue the adult party on a breach of pro- 
mise of marriage while mutuality is denied 
to the adult party so that the adult party 
cannot sue the minor on a breach of the con- 
tract by the minor; and under the Infant's 
Relief Act of 1874, I find the Legislature 
has gone so far to protect the infants that 
it has by s. Zenactedthat in the case of any 
contract by a minor, it cannot be ratified 
by the minor on attaining majority, It 
was so held in Coxhead v. Mullis (4). The 
position in India would be different as, on 
the.authority ofthe decision ofthe Privy 
"Couneil in Mohori Bibee v. Dharmodas 
Ghose (1), I cannot hold that the contract 
is only voidable where it is made by the 
guardian for the benefit of the minor so as 
to bind the minor and that, therefore, the 
minor can sue on such a contract but can- 
not be sued on it. But that isa result 
which, in my opinion, does not justify me 
in refusing the partial relief which I can 
give to the minor plaintiff in the Suit, 
namely, to hold that the contract of mar- 


riage made by the natural guardian is: 


` (4) (1878) 3 Ò. P. D. 439; 47 L. J. O. P. 761; 39L, 
T. 349; -27 W.R. 136. 


t 


‘to the learned professions. 1 
opinion of the majority in this country is. 
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benefit and is, therefore, a contract enforce- 


able by both parties. 


Now, as to the guardian having powers 
fo make a contract binding on the minor, 
there is a decision of the Privy Council 
in Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri (5). 
the purchase of immoveable property on 
account of the minor. Their Lordships of 
the Privy Council held that neither the 
manager of the minor’s estate nor the 
minors guardian had any authority to 
make such a contract so as to bind the 
minor ór the minor's estate. That case 
deals only with the minor’s right in pro- 
perty which, in my opinion, the minor would 
be as eligible to exercise after he attained 
majority and which need not necessarily 
be exercised during his minority by any 
person on his behalf. There might bein- 
stances’ where it would be beneficial to the 
estate of the minor to sell his property or 
to invest his moneys in the purchase of 
property. In such a case the adult person, 
who takes an interest in the minor, can 
have himself appointed statutory guardian 
ofthe minor and with the sanction of the 
Court can do the: acts necessary for the 
benefit of the minor. In my opinion the 
question of marriage is quite different from 
the question of an interest in property, 
particularly in this country, as every one 
knows marriages take place in most cases 
before the attainment of majority especial- 
ly by girls. It is considered in this 
country a sacred and essential duty of the 
parents and guardians, particularly of 
girls, to ‘see that they are settled -down 
in life by proper marriage. It is only re- 
cently that we find ladies, and that too only 
anfong the advanced communities, taking 
However, if the 


considered it will be that ladies should get 
married and be settled in life and discharge 
the duties of wife and mother which are, in 
their opinion, as essential to the well-being of 
the community as the duties which are per- 
formed by males and which are nowin rare 
cases performed by females. It may be stated 
that the parties here are Native Christians 
or Goans. The girlis a Goan Roman Catholic 
and the defendant is an East Indian Roman 
Catholic. Both are converts from Hinduism 
"(5) 13 Ind. Cas. 331; 39 O. 232; 14 Bom. L. R. 5; 
16 0. W. N. 74; (1912) M- W. N. 22; 9 A. L. J. 33; 
15 O. L. J. 69; 21 M, L. J. 1156; 11 M. L. T. 8; 39 
L A.1 (P. 0). j 
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There the contract was.for 


"benefit of the minor. 
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and, as is well-known in these Courts, the 
converts still observe many of the customs 
of the Hindus, and in some cases even the . 
caste distinctions which prevail among the 
Hindus. Although the Goans were convert- 
ed to Christianity hundreds of years ago, 80° 
far as customs, mannersand habits are con- 
cerned, they still follow those of their Hindu 
ancestors, and among them marriage is con- 
sidered to be primary duty of the parents of a 
girl. If, therefore, the Courts were to hold 
that the parents of girls cannot make binding 
contracts on their behalf, in my opinion, it 
would lead to very great hardship and it 
would really be going against the customs, 
the manners and the habits of the people. 1 
consider these Indian Christians and Goans, 
so faras the duty of making contract of 
marriage is concerned, on the same foot- 
ing as Hindus or Muhammadans and other 
communities in India, and on that footing 
J come to the conclusion that itis the duty. 
of the parents to make a contract of marriage 
for their daughters, and that, therefore, 
they can make a binding contract on behalf 
of their daughters. - 

The second essential, as I have pointed 
out,is that the contract should be for the 
benefit of the minor, and that point I find 
was discussed in the case of Holt y. Ward 
(2), and even the Judges in England came 
to the conclusion that marriage was for thé. 

There is no question 
that in India it would be considered to be à 
for the benefit of the minor. The principle 
which I havejust enunciated is stated, in 
Pollock and Mulla’s Indian Contract Act at 
page 75 under the heading of “Specific 
Performance.” Mr. Judah for the defendant 
contended that the observations of the learn- 
ed authors at that page refer only to im- 
moveable property as they are put under 
the heading of “Specific Performance.” I 
do not. agree with Mr. Judah... The princi- . 
ple is the. same whether the contract is in 
respect ofimmoveable property or In any 
other respect. Specific perfotmance ismere- 
ly a relief and not the cause of action; the 
cause of action is the breach of the contract,~. 
Tn some cases, there may be a relief by speci- 
fic performance and in others there may not 
be; and itis in the discretion of the Court . 
whether to give relief by way of specific per- 
formance or not. The principle, therefore, 
to my mind is thesame whether we apply 
it to contracts in respect of immoveable pro- 
perty or other contracts. The principle. 
which the Court has to consider is this: has 
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the guardian power to enter into.the con- 
tract on behalf of the minor so as to. bind 
the minor; and, secondly, whether the con- 
tract is for the benefit of the minor. If 


either of the two essentials is wanting, there - 


would not be a contract enforceable at law, 

and, if both these essentials are present it 
would bea contract enforceable at law. By 
this decision I make the contract binding on 
the minor which is not done in England. 

But to my mind, considering,-the difference 
between the social customs and manners of 
people in England and inthis country, there 
is much less hardship and much less harm 
in my holding. that the natural guardian of 
a minor is entitled to makea " contract. of 
marriage binding on the minor than to hold 
otherwise; as to hold otherwise would mean 
that no one could make a contract of mar- 
riage for his minor daughter for fear that 
thec other party may at any time put an end 
to it without incurring any liability. The 
breach of a promise of1 marriage has much 
more serious consequences in India in the 
case of girls, inasmuch as the chances of the. 
girl making another good match are seriosu- 
ly affected. I, for my part,am not dis- 


posed to read that result i in the Privy Coun- ` 


cil judgment. In my opinion it would be 


revolutionizing the manners and customs of . 
` thé péople here if I were to hold that a con- 
' tract of marriage could not be entered into 


by a natural guardian fora minor girl. . I 
may here refer to a decision of a ‘Single 
Judge of this Court, 
Abdul Razak Keval v. Mahamed Husein Dalri 
.(6). It is the decision of aSingleJudge aud 
is, thérefore, not binding on me. There the 
. suit was filed against the father ofthe girl 


elaiming damages for breach of a contract . 


of marriage entered into by the father of 
the girl with the plaintiff. The parties there 
were Muhammadans and there was no ques- 
tion of a minor suing in that case. The claim 
was made by the plaintiff against the father 
of the minor defendant and the only ques- 
tion discussed there was whether any dam- 
ages could be awarded to the plaintiff on 
the same footing as they are awarded in 
England on a.breach ofa contract of marri- 
age. An issue was raised as to whether a 
suit fora breach of promise of marriage 
couldlie under Muhammadan Law, and that 
was decided in favour of plaintiff. On the 
question of damages Mr. 
eame to the conclusion that the two .con- 
tracts were so different in their nature that- 
. (6) 38 Ind. Cas, 771; 42 D. 499; 19 Bom, L. R, 164. 
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the principles applicable i in assessing dam- 
ages toa breach ofa contract of marriage 
entered into between the father of the minor 
girl with the other major party would be 
quite different from the principles applicable 
to the case of a breach of promise of marriage 
in England, although he held that all conse- 
quential damages, if proved under s. 73 of the 
Indian Contract Act to flow asthe or dinary 
result from the breach, would be recover- 
able by the plaintiff.. Ido not agree with 
Mr: Justice Kemp if he meant to hold that 
no damages‘are ordinarily suffered by the 
wronged party on a breach ofcontract of mar- 
riage among: Muhammadans or other Indian 
communities in their position. AsI have 
stated the harm is greater to the girl in the 
Indian communities than to a European 
female, and if such breaches are allowed to 
be made without any penalty, either on the 
ground that there is no enforceable contract 
or that there are no damages, the consequ- 
ences would be very serious so far as minor 
females are concerned. 

There is a decision of the Privy Council 
in Khwaja Muhammad Khan v. Husaini 
Begum, (7) which hassome bearing on the 
point in question. Therealso the parties 
were Muhammadans. The suit was brought 
by the plaintiff who at the time of the con- 
tract wasa minor for enforcing a contract 
entered into between the defendant and the 
father ofthe plaintiff: and the question was 
raised as to whether the plaintiff, who was 
not a party to the contract, could maintain 
the suit. Their Lordships of the Privy 
Council differentiated the decision in T'wed- 
‘dle v. Atkinson (8) and held, on the facts of 
the case, that a charge having been created 
on the immoveable property in favour of the 


: plaintiff, the plaintiff was entitled as the 


partyin whose favour the charge was created 
tomaintain the suit. Thatison the prin- 
ciple, which is well-recognised in English 
that if under a contract a trust is 
created i in favour of aparty who is not a 
party tothe contract, such party can on- 
force the benefit under the contract as a 
cestui que trust. The decision in this case, 
therefore, cannot be of any help to the plaint- 
iff. The observations of their Lordships, 


qt Ind. Cas. 237; 32 A.410; 12 Bom. L. R. 638; 
O. W. N. 865; 7 A. L. J. 871; (1910) M. W. Pe ud E 
. L. T. 147; 1? C. L. J. [ann Bom. L. R. 6 
. L. J. 


- J. Q. B. 265; 8 Jur. 
vp. 463: 9 W.R, 181; 124 R, R. 610; 
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however, at page 413, are important in so far 
asthey support the conelusion at which I 
have arrived.that in this country marriages 
are contracted for minors by parents and 
guardians and that they are so validly con- 
tracted. Their Lordships observe as follows 

` (page 413*):— i 

^ “Pheirt Lordships desire to observe that 
in India and among communities circum- 
stanced asthe Muhammadans, among whom 
marriages are contracted for minors by 
parents and guardians, it might occasion 
Serious injustice ifthe Common Law doct- 
‘vine was applied to agreements or arrange- 


FERNANDEZ V, 
E Nn 


ments entered into in connection with such . 


contracts,” 
The Common Law doctrine here referred 
to is that laid down in Tweddle v. Atkinson 
(8), namely, that a stranger to the considera- 
tion ofapromisecannot maintain the suit 
on the contract. . , APR 
. Mr.Judah, for the defendant, referred to 
Dunlop Pneumatic Tyre Co., Ld. v. Selfridge 
(9) in support of his contention that a stran- 
ger to the.consideration of a contract cannot 
‘maintain the suit. The question lias been 
fully discussed in Pollock and Mulla’s Indian 
Contract Act at pages 19 to 32 and, besides 
the judgment of the Privy Council, there 
is the authority of a Division Bench of this 
Court in the case of Shankar Vishvanath 
Wagh v. Umabai Sadashiv, (10) whieh de- 
cision is binding on me, to the effect that a 
person who is not a party to the contract 
cannot maintain a suiton the contract. It 
appears from the notes of the learned authors 
that an attempt was made by the Madras 
High Court to get round the decision in 


Tweddle v. Atkinson (8) and to follow an , 


older:-judgment in Dutton v. Poole (41): 
But tite later decisions clearly show that 
that attempt had not had the approval of the 
Courts in India in subsequent cases. As 
there is a judgment of this--Court binding 
on me, I need not go into the question any 
further, ; . 
“There is one more Bombay decision to 
which I should like to refer. and that. is 
Purshotamdas Tribhovandas v. Purshotam- 
das Mangaldas (12). That decision . was 
given before the decision of the Privy Council 
in Mohori Bibee v. Dharmodas Ghose (1). The 
rinciple, however, on which “that decision 
* (9) (1915) A. C. 847; S£ L. J. K. B. 1680; 113 L. T. 
386; 59 S. J. 439: 31 T. L. R. 399. Tah Ge a 
= TU 19 Ind. Cas. 736; 37 B 471; 15 Bom. L. R. 320 
+ (11y (1688) 2 Lev. 210783 E. .R. 523. - $ 
(12) 31 B. 23; 11 Ind. Dec. (s. 8) 16. . 
*Page of 32 À.—[Ed.] ; 
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the judgment of the Privy Council, The 
only difficulty that I have felt all along is 
whether the principle applied in the case of 
Hindus by the Courts, viz., thatthe natural 
guardian can enter into a contract of marriage 


' on behalf of a minor, can be applied to the 
Mr. © 
-Justice Candy held’ in. that case thatif the 
. father of a minor girl entered into a contract 


Goans and .the Indian Christians. 


.of marriage on behalf of the minor he could 
not plead in defence of a suit for damages for 
breach of that contract that the minor girl 


was ‘unwilling to marry the plaintiff and 
that he could not force the minor girl to- 
. marry and that the contract was impossible 


of performance. and, therefore, he could not 
be held liable in damages. I find some very 
useful observations in that case at page 33* 
which goto support my conclusion in this 
case. Mr, Justice Candy there considers 


contracts made in England by-fathers on ~ 


béhalf of their minor sons of apprenticeship 
and he says :— ae 


“A contract of a father to givehis daughter ‘ 


in marriage is analogous to the’ contract 


-ofafather apprenticing his son and bind- 


ing himself for the performance by his 


son of all and every covenant on his part." ', 


5 5. [ŠE 0.1925] ^ 
proceeds isnot,in my opinion, affected by ` 


‘Then further on he says that in’ those C ` 
contracts excepting where ithe Court finds « .: 

Y 
\ 


ms 


on the facts that the contract was impossi- 
ble of performance the contract was held 


-to be binding on the father-and thatthe | 
-father could not claim to be relieved from 


his obligation on the ground that the son 


or ward was unwilling: to serve as con- . 


tracted. . 
The question there considered was not 


the liability of the minor but of the father. .. 
But what I am concerned with here, is the. 
well-recognized principle that ‘the father . 
can ‘enter into a binding contract for the . 


benefit of his minor child which contract 


is enforceable at law, A contract of ap- -' 


-prenticeship is held to be good because it 


is considered to be for the benefit of the . 


minor; in the same way a contract of 


marriage is for the benefit of the minor, . 
and I see no reason, why a father should.. 


not be held to have power to make a, 
contract of marriage on behalf of his: 
minor child. I have not been able to find- 


in the English reports a single case where - 
the father has entered “into a contract of : 
marriage on behalf of his, minor child. - 
- . However to my mind in India the Court. ` 





* Page of 21 B,— [Hd] : | : 
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[851 c. 1995]. 


would. be justified in | applying the- prin- 
ciples of contracts of apprenticeship in 


England in so far as to hold that the con-. 
tract of marriagé' in India stands on the- 
-same footing as being one for the benefit: 
of the minor.and being one which-the father- 


can enter - into’ on behalf of the minor. 


Neither : :a contract of.personal service nor: 
a contract of marriage can be ordered. to 


be specifically performed So that in either 
case the, apprentice or the girl cannot be 
compelled ' to carry out his or her part of - 
a contract against his or her wishes. - How- 
ever, if it-is an- enforceable contract, the 
other result, namely; the liability in dam- ` 
ages. ofthe party -making the breach of the” 
contract, would follow. It may be that in the 
case ofa minor that liability may have to 
be. satisfied by the natural guardian or 
father of the minor defendant, and the Court 
may come to the conclusion that the minor 


. defendant should not be ordered to pay out 


of his: or her own estate anything to the 
other party by way of damages. However, 
I need not go further into other contingen- 
cies and aomplicatioris which might arise 
as a result of this decision. I am quite 


content to decide on the facts of this case 


and to my. mindit would bea denial of 
;justicé if the defendant after the conduct . 
on his part. as. proved in: the case, viz., 
moving about’ with -the~ plaintiff as chis 


fiancee fortwo’ years, should be allowed to | 


.break.the contract .- with impunity and 
without’ having pay Asmages for his 
wrongful act.. - 


There are’. two more cases tò- which I 
would refer and one of them is directly in, 
point, namely, Muhammad Omar v. Budha - 


. (13) ‘There also it seems the learned Judge 


felt. the. same difficulty: and ‘hardship and.- 


he came to: the: conclusion; in my humble 


opinion rightly, that-the minor was entitled’ 


to maintain the suit for damages for breach 
of a contract. of marriage made by. the 


. minóf's father during his or her minority: 


The:learned Judge- has relied in. support 


of his conclusion’ dn a ‘judgment of the- 


Punjab Chief Court in ‘Daropti. v. Jaspat': 
Rai (14)... “That .éase was -not-a:cüse off a 
minor but -the-case of. a par rty who was not 
a party- to-the contracti suing on the contrast ` 
and the.learned- Judges ‘there. tried. to get-- 
round ‘the. decision in Tweddle v. Atkinson ` 


agit "Ind. as. 303} 
Ko) b X “its; 28 P EOR 006, 47° ew R 


. 
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' (8) in a very ingenious manner different 
from the attempt made by the Madras High 
Court to which Pollock and Mulla have 
referred in their commentary already men- 
tioned by, me. I cannot, however, follow 
the judgment of the Punjab Court in Daro- 
' pti v. Jaspat Rai (14) because a Division 
Bench of this Court has decided that a per- 
son who is not a party to the contract can- 
not maintain a suit. The Punjab Chief 
Court held that the suit was maintainable 
on the ground that contrary to the principle 
of English Common Law, "consideration," 

as definéd in the Indian Contract Act, need 
‘not proceed from the -promisee, but may 
* proceed: froma third person, and that the 
consideration in the suit had proceeded 
partly from the promisee and partly from 
-the-third party who had sued on the con- 
‘tract, and that, therefore, the principle in 
Tweddle v. Atkinson (8) which laid down 
that a stranger to the consideration could 
not sue on the contract, could not apply as 
thé plaintiff was nota stranger to the con- 
sideration: The decision in Muhammad 
Omar v. Budha (13) is not merely based on 
the principle laid down in Daropti v. Jaspat 
Rai (14). The learned Judge tried to get 
support for his conclusion from the said 
judgment: Even though that support is 
not “available to me, I can rely on the re- 
asoning in M: uhammad Omar v. Budha (3) 
that in this country contracts for marriage 
of minors’ are entered into by parents or 
guardians and it would be a great hardship 
and denial. of justice if such contracts were 
held: to be: absolutely void so as to deprive 
the minors of any relief in respect of them. 
On.all these considerations I find that this 
suit is maintainable by the plaintiff and 
that she is entitled to claim damages for 
- breach of contract of marriage in this*suit. 


^- As tothe quantum of damages, in Eng- 


land- the question is one solely for the 
decision of the Jury. lam here acting in 
‘that capacity. In these. breaches of con- 
tracts various facts have to be considered. 
As $tated-in Halsbury's Laws of England, 
“Vol. XVI, ‘page 211: l 


f “The: damages i inan action for breach of 
-promise of marriage are not measurable by 
any fised standard, and are almost entir ely 
-în thé ‘discretion of-the Jury. The injury 


7 to thé-affections of the plaintiff, the pre- 
^.judice to his-6r her future life and pro- 


- gpects of marriage, the rank and condition 
ofthe parties, and Wie defendant's means 


b94 
are: all matters to be taken into considera- 
tion.” . 

- Leaving aside the question of injury to 
the affections of the plaintiff in this case, 
Ido hold that the fact that the defendant 
"went about with the plaintiff as his fiancee 
fora period about oftwo years, when she 
was between ‘thirteen and fifteen years of 
age, must prejudice seriously her future 


life and prospects of marriage. Mr. Judah, 


tried to contend that the plaintiff was too 
young to be affected by the fact of defend- 
ant going about with her. In my opinion 
in this country where girls attain puberty 
ata very „early age, i.e., thirteen to four- 
teen, it cannot bes seriously contended that 
- the plaintiff was a mere child. She was 
sufficiently grown up to understand very 
well what marriage mednt to her. I have 
also taken into: consideration the fact that 
probably in the community of the plaintiff 
there would not. be many eligible husbands 
‘of the means and position of "the defendant. 
The evidence as to the ' defendant's means, 
` which is not contradicted, is, that the 
' defendant. is earning about Rs.250 to 300 
` per month, I have on the other hand taken 
into consideration the fact that the’ defend- 
ant quarrelled- with- the plaintiffs parente 
and that. he was prohibited from entering 


the-house where ‘plaintiff lived and that | 
* gocial: relations ceased between the two ` 


. families. ‘The plaintiff's father and mother 
-gaid in their evidence that they knew that 


. the defendant was still meeting the plaintiff - 


outside.thé house and they allowed it in the 


belief. and hope that-the defendant would 


marry the plaintiff a8 promised by him. 
The version of the plaintiff's father and 


mother asi to the;origin of the quarrel, viz., 


that it was due to defendant wrongfully 
asking for the return of the writing given 


by him; js not contradicted. So far as the | 


plaintiff is concerned I do not see why her 
right to claim damages should be prejudic- 
ed to any appreciable extent by reason of 
the quarrel between the defendant and the 
plaintiff's parents, . 

There is one more point to be E 
“on the question of damages. The writing ` 
given by the defendant says that if he did 


not. marry the -plaintif within two years, :. 
he would pay Rs..2,000 by way of damages.. 


If that amount was payable to the father 
the stipulation would certainly be void, but 


the amountis, in my opinion, clearly payable, 
“to the plaintiff as unge t under the said. ` 


pau 


v 
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"The question wliether the damages there- 
in mentioned aré a penalty or not does not 


4 


arise in. View ofs. 74 of the Contract Act. ' 
the sum is a penalty or the- 


Whether 
liquidated amount mentioned as payable 


_ in the case of'a breach of contract, I have: 


to decide on the facts what damages the 
plaintiff has suffered. 
„amount to the sum 


or not, the plaintiff 


recover the same. ` Considering all the 


If they do- not- 
mentioned in the- 
agreement: whether it be by way of penalty : 
is not entitled to: 


facts and further considering that this is ‘< 


the first case ofits kind, so far asI know, 
in Bombay, I think the ends of justice 
would be met by allowing the sum of 
"Rs. 1,000 as damages to the plaintif with 
costs. 


Ialso order that all the Court-fees pay-. l 


able by the plaintif shall be paid by tbe: 


defendant, 


K. S. D. Suit decreed. 
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MAJ UMDAR AND OTHERS—DEFENDANTS— 

RESPONDENTS, 

Adverse possession—Trespasser—Constructive (possess 
sion—Wrong-doer, whether and when can acquire title 
by adverse possession—Intention. 

Adverse possession to be effective must be pòsses- 
sion adequate in continuity, in publicity and in extent 
of area and must be actual, visible, exclusive and 


at 


hostile. The doctrine of constructive possession cannot ^' 


be applied in favour of a wrong-doer whose possession is 
confined to the area of which he is in actual occupa- 
tion. [p. 596, col. 2.] 

"Radhamioni Debi v. Collector of Khulna, 27 C. 943; 
27 L A.136; 40. W. N. 597; 2 Bom. L. R. 592; "1 
Sar. P. O. J. 714; 14 "Ind. Dee. (N. s.) 617 (P. 0), 
` Nawab Bahadur of Murshidabad v. Gopinath’ Mandal, 
6 Ind. Cas. 392; 13 O: L. J. 625, Wali Ahmed Chowdhry - 
v. Tota Meah Ohowdhry. 31 C. 397 and J 'ogendra, Nath 
Roy v. Baladeo Das, 35 C. 361; 6 C. L. J. 735; 12 Q. 
W. N. 127, relied on. . 

A series of isolated acts of trespass with no con- 


tinuity of possession would ‘fall short of the requisite . : 


and if, in fact, there has been interruption, possession : 


: during such- interruption” must. be deemed-to be with 
the person having the lawful right. It must.also bé 


` actual as oppa to ideal possession, lia] =: 


[651.0. 1925]. 
` Clark v; Elphinstone, (1881) 6 A. O. 164; 50 L. J.P. 
O. 22, referred to. _ & 
-In order to bring a case within the Statute of 


Limitation there must be both absence of possession | 
by the parson who has the righi and actual possss- 


sion by another whether adverse or, not, to be pro- 


tectad, to bring the case within the Statute. If a person : 


entera upon the land of another and holds possession 


for à time, and then without having acquired a title .. 


under the Statute abandons possession, the rightful 
ownar on the abandonment, is in the sama position in 
all resp2cts a3 he was before the intrusioa took plage. 
[p. 596, col. L] l 

Once in fact there has been cassation of possession 
ths question of intention is wholly immaterial, but in 
determining whether theré has been discontinuance of 
possession, intention cannot altogether be left out of 
account. [p.597, col l] ` E 
` - Appeal -against a “decree of the Sub- 
ordinate Judge, First Court, Faridpur, 
dated the 19th“of July 1920, modifying that 
of the Munsif, First Court at Goalundo, 
dated the 27th of October 1919. - - 

Babu Provas Chandra Mitter for Dr. 
Dwarka Nath Mitter, Babus Amarendra Nath 
Bosz, Baranasi Bashi Mukerji and Phanindra 
Lal Mitter, for the Appellants. 

Dr. Sarat Chandra Basak, Babus Jyotish 
Chandra Guha and Biraj Mohun Majumdar, 
for the Respondents. i | 


JUDGMENT,—This appeal arises out 

of a suit wherein the plaintiffs prayed for 

. recovery of Khas possession of certain lands 
Apon declaration of their titlé thereto. 


The plaintiffs'case as laid in the plaint 
was that the lands were. situate in Mouza’ 


Benodepore which appertains to plaintiffs’ 
estate bearing Touzi No. 831 of the Farid- 
pore Collectorate and were comprised in 
the residue of the thak of that mouza, that 
the lands were formerly in the occupation 
of the plaintiffs’ tenants and subsequently 
in their khas possession, and that the de- 
fendants Nos. land 2 who were the pro- 
.prietors of the adjoining estate bearing 
Touzi No, 832 in -collusion with the other 
defendants got the lands recorded in the 
. District Settlement within their estate, and 
' "afterwards disposséssed the plaintilfs. 


The defence in.substance was that the- 


lands appertained to Taluk No. 832 belong- 
ing to the: defendants Nos. 1 and 2, that the 
plaintiffs had.no title thereto or possession 
therein, that -tbe suit was barred by limi- 
tation and that the defendants had all 
along been. in possession of the said lands 
for sometime ,through tenants and for 
. sometime in khas, and that the same had 
- been correctly recorded in. the District 
. Settlement as being within the defendants’ 

estate. co oL ER E RAE 
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.ing those intervals. 


- Nos, 1 and 2.. 
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.À commissioner was deputed to hold a 
local investigation and ‘demarcate the 
boundary line between the lands of the 
chaks of the two Touzis aforesaid and it 
was found that out of the plaint lands the 
whole of Cadastral Survey plots Nos. 1101, 
1105 and 1134, and portions of Cadastral 
Survey plots Nos 1145, 1105, 1107, 1155, 
1165and 1166 which are outside the green 
cireuib-in the case map (which indicates . 


-chak No. 26 o£ Touzi No. 832) appertained 


to the résidue of the thak which is compris- 
ed in plaintiffs’ estate Touzi No. 831. This 
is not now, disputed. 

The Trial Court made a decree for eject- 
ment infavour of the plaintiffs for such 
of the said plots or portions of them as fell 
outside the said green line, with the excep- 
tion of Cadastral Survey plots Nos, 1108 
and 1334 and a portion of Cadastral Survey 


+ plot Nó: 1104-which that Court found to be 


inthe possession of certain tenants bona. fide 
inducted by the defendants Nos. land 2. 
“For the.portions so excepied the Court 
passed a deeree that the plaintiffs would 
‘get rent at the prevailing rate from the 
defendants Nos. 4 to 8. o 
Against the said decision appeals were 
preferred by both the parties and the Court 
9f Appeal below while affirming the find- 
ings ofthe Court of first instance on the 
question of plaintiffs’ title dismissed the 
suit in its entirety holding that the de- 
fendants had acquired a title by adverse 
possession. The plaintiffs have thereupon 
appealed to this Court, and two contentions 


.have been put forward by Mr, Mitter who 


has appeared for them. Firstly, it has been 
urged that the defendants Nos. 1 and, 2 
being wrong-doers, cannot be held to have 
acquired- a title by adverse possession 
unless that possession was exclusive and 
continuous, -and if there were intervals 
during which they werenot in actual posses- 
sion, itisthe plaintiffs and not they, who 
are wrong-doers, that should be held con- 
structively to have been in possession dur- 
Nextly, it has been 
urged, that there is no finding in the judg- 
ment of the lower Appellate Court nor has 
any investigation -been held by that Courton 
the question as to what was the condition 
of the lands' about 12 years before the 
‘institution of the suit, süch as would he 


: necessary to determine the characte- ' 


extent of possession which we 
cient to confer a'title"- 
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With regard to the first of the aforesaid 
contentions, Mr. Mitter has relied; amongst 
others, on the cases of. Trustees and. Agenéy 
Co.-v. Short (1), Secretary ‘of State v. 
Krishnamoni Gupta (2), Basanta Kumar 
Roy v. Secretary of State (3) and Clark v. 
Elphinstone (4). i 


^Now, the law on this point is well-settled. 


“Lord Macnaghten in the case of Trustees and 
Agency Co. v. Short (1) quoted with approval 


.thestatement of Baron Parke in Smith v. 


" Lloyds (5), concurring in the judgment of 
_Blackburn, C. J., in McDonnell v. McKinty 
` (6) and the principle on which it was found- 


“ed that "in order to bring a case within 


. thé Statute of Limitation there must be 
both absence of possession by the person 
. whó has tlie right and actual possession by 
another, whether adverse or not, to be: pro- 


tected to bring thecase within the Statute," 


and observed that “if a person enters upon 
the land of another and holds possession 
for a time, and then without 
quired a title under the Statute abandons 
possession, the rightful owner on the aban- 
donment is in the same position in all 
respects as he was before the intrusion 
: took place.” In Secretary of State v. Krish- 
` ndamoni Gupta (2), the Judicial Committee 


|- of the Privy Council observed that “in 


order to sustain a claim to land by limita- 
tion underthe Indian Act there must in 
their opinion’ be actual. possession -of a 


person claiming as of right by himself or. 
: by- persons deriving title from him," and 


‘their Lordships held that''the possession 
- of the Government was in fact determined 
< bythe submergence of the land which then 
 beeanie derelict and so long as it remained 
in that state no title could be acquired 

against the true owner.” In Basanta Kumar 
` Roy a Secretary of State (3), the Judicial 
Committee observed that there could-be no 

continuance ‘of adverse possession when 

the: land is not capable of use and enjoy- 

<, ment,so long as such adverse possession 
must rest on de facto use and occupation; 


(1) (1888) 13 A. C. 793; 58 L.-J. P. (X. 4; 59 L. T, 
677737-W- R. 433; 53 J. P. 132. - 
(2) 29-0. 518; 4 Bom. L. R. 557:6 C. WIN. 
1.4.1048 Sar. P.O.J.269 (P. C). | < 
(3) 40 Ind. Cas. 337; 44 C. 858; 1 P. D. W. 593; 32 M. 
;L.3.905; 21 O. W. N. 642; 15 A. L. J. 30898 C. L. 
| > J. 487; 19 Bom. E. R. 480; (1917)M. W. N. 482; 617 
` W, 117, 22 M. L. T: 310; 44 T. A. 104 (P. ©). ; 
> (4). (1881) 6 A. C. 164; 50 L. J. P. C: 99. 
" _ 45),(1854) 9 Ex. 562; 2 C. R. 1008; 2 W. R. 97 
E. R 240; 23 L. J. Ex. 194; 22 L. TT; (o. &)) 269; 


uc ED 
(6) .10-Ik L. R, 514, 


1; 156 
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sand.that the real owner does not discontinue 
his possession so long .as the land is .dilu-, 


viated. 


There can be no question that: 


adverse possession to be effective must be: 


possession adequate in continuity, in publi-. 
city andin extent of area, and must be . 


actual, visible, exclusive and hostile also, 


that the doctrine of constructive possession ,, 
cannot be applied inm favour of a wrong-: 


doer'whose possession is confined to the 


.area of which he is in actual occupation. 


[Radhamoni Debi v. Collector of Khulna (7), 


Nawab Bahadur of Murshidabad v. Gopinath . 


Mandal (8), Wali Ahmed Chowdhry v. Tota 


Meah Chowdhry (9) and Jogendra Nath Roy .. 


v. Baladeo Das(10).] A series of isolated acts ^" 
oftrespass with no continuity of possession .: 


would fall short of the requisite, and if, . 
in fact, there. has been interruption, posses-, . 
.Sion during such: interruption must be 


deemed to be with the 
lawful right. 
opposed to ideal 
tone (4)] . 

In order to apply these principles to the 


person having tbe 


possession [Clark v. Elphins- 


lt.must also be actual as- 


facts of the case before us, we have examined - 


the findings of the Courts below with some 
degree ofcare. Mr. Mitter has contended 
that the findings of the 
‘below in so far as they seeníed to-indieate 
that there were breaks 
the defendants would 


prevent the operation: 
of the Statute in their 


favour. He has .con- 


tended that when the lower Appellate Court. - : 


Court of Appeal, 


in the possession of 4 


Observed in its’ judgment that “it cannot 


relinquished possession of the land" as 


“be said that the defendants Nos. 1 and 2- 


PAN 


D 


soon as a particular tenant surrendered the- . 


: land, or observed that “the intention. of the `- 


defendants Nos. 1 and 9 was to be looked . - 


to" the said Court took an incorrect view 
of the law, 


inasmuch as the defendants. 


Nos. 1 and: 2 as trespassers can scarcely be | - 


expected to make aformal relinquishment 


of or to entertain the intention of abandon-: « 


ing.thelands. He has argued that the inten- ' 


tion of the defendants was a matterofno econ_: `- 


‘sequence and relied in support of his con. | 
~ tention upon a passage 
617; 29 ` 


in Lightwood On 
Possession of Land, page 61, where comm ent. 
ingon the case of Trustees and. Agency Co: 
Short (1) the, author Says: | 


“In ‘otige 


(T) 27-C. 943; 27 IL A. 


R 592; 7 Sar. P. O.J. l4; M Ind. Dec, (N.s) 61 o 
(8) 6 Ind. Cas, 392; 180, L. J-625. - 1 
(9) 31 C. 397 


(10) 35 O. 961; 6 O. L. J. 735; 12 O. W. N. 127, 


136; 4 C. W. N. 597; 2 Bom. L, °= 


ea 
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words ‘the civil possession is not only out 
of the trespasser, but.is' vested again in 
‘the owner. This result seems to depend on 
“the failure of the physical element in posses- 
ion, -and 'it.is not necessary to refer 
especially -to the intention, The possessor. 
` -has, in fact, discontinuéd his occupation 
whether he intends to return or not." ` 


Dr. Basak appearing for the respondents 
has argued, on the other hand, that upon 
the findings of the lower Appellate Court 
thére is no room.for the application of the 

' principles enumerated above, for those 
findings do not indicate such interruption of 
possession as.would vest the real owner 

“with possession in, the interim. 


* Asalready mentioned, we have carefully 
` examined the findings. Wehave come to 
the conclusion that the findings of the 
"Trial Court on the question of the intermit- 
tent character ‘of the 'posséssion of the 
: defendants Nos. 1 and 2 haveto a very. 
large extent been displaced or modified by 

` the lowér Appellate: Court; and, in fact it: 


‘has been found by that Courtthat during.. 


the intervals that there were no tenants on 
the lands, the. defendants Nos. 1 and 2 were 
in khas possession thereof. It was contend- 


ed that this finding as' to has possession is ., 


_ not based on evidence and consequently 
nota finding of fact but the mere statement 
'ofa legal position which, in the opinion of 
the Court, was acquired by the defendants 
Nos.l and 2, by reason of their tenants 
`, having left “the lands. We are satisfied 
that this finding is based on evidence and 
“must be treated as a finding ona question 
offact. In any event, the intervals, if any, ` 


., during which the lands were without tenants 


were of comparatively short durations .and 
the-other circumstances of the ċase are 


/. —wholly - inconsistent with an’ inference that 


the possession of the said defendants had, as 
Ja matter of fact, come to an end. ' It is true 
that once in fact, there has been cessation of 
possession the question of intention is wholly 
immaterial, but in determining whether 
there has been discontinuance of possession, - 
intention cannot altogether be left -out of. 
- account. , For after all, the adverse character 
of possession must; be based to a certain 
extent on thé iutention to exclude the real 
owner. The first of the two contentions must, 
therefore, fail. : 0 i 

Asto the second -contention referred to 
above, reliance has been placed upon the 
decision in Mirza Shamsher Bahadur v. 


. appeal with costs, 


n 
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"Munshi Kunj Behari Lal (11), and the cases 
upon which it is based, In our opinion having 
'regard to the character of the lands in suit 
“which, according to the pleadings of the 
parties and the evidence inthe case, were 
lands mainly in the occupation of tenants 
during the -greater part of the period, no 
further investigation into the matter was 
necessary. This contention, therefore, must 
also fail. g 

In this view of the matter, we think 
the judgment of the lower Appellate Court 
was right, and we accordingiy dismiss the 


Appeal dismissed. 


Z, K. 
(11) 12 0. W, N. 273; 3M, L, T. 212; 7 O. LJ. 
414. ; 


— á 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION ÁÀPPEAL 
v No. 12 or 1924. 
Givin Surr No. 1808 or 1923, 
: August 5, 1924. 
- Present ;—Mr. Justice Marten and 
" Mr. Justice Kincaid. 
BAI DOSIBAI—PLAINTIFF— 
APPELLANT 
versus 
BAI DHANBAI—DEFENDANT— 
: RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 55-- 
Contract Act (ÍX of 1872), s. 17—Seller, duty of—Res- 
trictive covenant, non-disclosure of - Purchaser, whether 
can repudiate contract—Right of repudiation, when 
should be exercised—Waiver. 

The seller is bound to disclose to the buyer any 
material defect in the property of which the seller is 
and the buyer is ‘not aware and which the buyer 
could not with ordinary care discover. [p. 599, col. 1.] 
` Nottingham Patent Brick and Tile Co. v, Butler, 
(1885) 15 Q. B. D. 261 at p. 271 on „Appeal (1856) 16 
Q. B. D. 778 at pp. 783, 787; 55 L. J. Q. B. 280; 54 
E T. 444; 34 W. R. 402, Carlish v. Salt, (1906) 1 Ch. 
335:.15 L. J. Oh. 175; 51 W: R. 244; 91 L. T. 48, 
In re Jackson and Haden’s Contract, (1906) 1 Ch. 412; 
75 L. J. Ch. 226; 94 L. T. 418; 5i W. R. 431 and 

Halkett v. Dudley, (1907) 1 Oh. 590 at p. 600; 76 L)? 
J. Oh. 330; 96 L. T. 539, referred to. 

An omission to make such a disclosure may he a 
fraud within the meaning of s. 17 (5) of the Contract 
Aet and so render the contract voidable at the option 
of the purchaser, if his cons2nt to the agreement has 
been caused by’ the fraud. [ibid.] 

A restrictive covenant ‘with regard to the property 
sold is a material defect in title which must be 
specifically brought to the notice of the buyer and its 
non-disclosure by the seller would entitle the buyer 
to rescind the contract. ip. 599, col. 2.] — . 

Reeve v. Berridge, (1388) 20 Q. B. D. 523; 97 L. J. 
Q. B. 265; 58 L. T. 836, 36 W. R. 517; 52 J. D. 518, 
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65 L. J. Ch. 481; 74 D. 
In ré Haedicke and Lipskis. Contr ted pm 2 Ch. 666 
at p.'669; 70 L. J. Oh. 811; 50 W. R. 20; 85 L. T. 
402: 17 T. L. R. 772, referred to. 9 - 
The purchaser's right of repudiation must be exer: 
< cised, if it is to be exercised at all, "s soon às the defect 
in title is ascertained. fp. 603, col, 2.] 
Halkett v. Dudley, (1907) 1 cn. 590 at p. 600; 76 L. 
J. Ch. 330; 96 L. T. 539, -followed.  - 
Waiver must'/be an intentional: ‘act with knowledge 
-and cannot be presumed.. [p. 606, col. 2.] 


Earl of Darnley y. Proprietors of. London, "Chatham ` 


: and Dover Railway, (1867) 2 H. L. 43; 36 L. J: Ch. 
404; 16 L. T. 5 W. R. 817, relied on. | 


Shah. 
Mr. Soliman (with him Mr, Kanga for 
the Appellant.” 


Mr. Munshi E D Mr. K Eo for the 


Respondent, 


J UDGMEN T. 
' Marten, J.—This -is an appeal from 
the judgment of Mr. Justice Shah disrnis&- 
ing the plaintiffs’ suit for spécific perform- 
“ance, and allowing the ounter-claim of 


"B -the purchaser, defendant No.1, for the re- 


turn of her deposit of Rs. .5, 000. The liti- 
i gation turns on. a restrictive covenant ĉon- 


"tained in the conveyance of September 24, 


1918 (Ex. G), from the then owners of the 
: ' Forjett f Street estate, arid ona similar cove- 
- nantin the sübsequent conveyance of June 
` 14, 1920-(Ex. C), to- the original -plaintiffs 

Nos. Land 2and Pestonji Edulji Mistry since 

deceased. The latter is now represented by 
' his administratrix Bai Dosibai, who .is the 


original plaintiff No. 3and the present sole^ 


„plaintif. The original plaintifis Nos. 1 and 
2 have become insolvent, and are now repre- 


sented by the O ral Assignee, the present. D 


defendant No. 


- I will refer to ie ‘above covenant as the 


74 feet covenant, and it runs as follows:— 


"That. no building or other structures’ 


' o whatsgever whether temporary .or perma- 


- nent and, no tree or shrub shall atany time.. 


. be built, erected or placed or planted or 
` * Sufféred. tò be or'to grow on any part of the 
land and premises hereby granted conveyed 
and transferred within a distance of 74 feet 
.’ -from the sourth-western boundary lineof the 

~. plot hereby granted, conveyed' and trarisfer- 


red and dividing the said plot No. 12 on the . 
. vendor's said Forjett Street estate except.- 


“with the consent of the vendor or others 


.the owners for the time being of the said 


plot No. 12." 


- “The suit property. thereby. conveyed lad 
KN subsequently sold to the first a was : 


`. DOSIBAI v. DHANBAI, - 


< Inre White and ‘Smith's apr Gao 1 Ch, 687; — 
T. 377; 4 R. 424 and: 


Appeal from the judgment of Mr. J ustice 
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plot-No. 11 on the Forjett Street estate. ` 


If one turns.to the plan (Ex. H in' this <.. 
Court), the suit property is there shown as . 
lying to the north or north-west of the double ~~’ 
.line coloured green and orange. Plot No. 12° 
“which had: the benefit - of this restrictive 


covenant lies to the west or south-west of 
the suit property. The earlier conveyance 


was to ensure astrip of 15feet of open space 
viz., 74 feet on either side of the boundaries 
of plots Nos. 11 and 12. 

In fact the 74 feet. covenant was broken 
by the original plaintiffs, for in 1921 or 


thereabouts a building was erected on the 


suit land, which fora length of about 40 


feet was only 23 feet instead of 74 féet from - 


the boundary line of plots Nos; 11 and 12, and 
it-is not shown that this was done with the 
consent of the owner of plot No: 12.. This 
building’ is marked Con the above plan. The 


portion hatched red represents the’ portion |. 


built in breach of the 74 feet covenant, and 


aggregate of , 22 square yards, : 


purple represents ground which. was hily,-X 
but which has since been levelled to the level . 
of the first floor of the suit building, so we 
are told by Counsel. , 

Now when the original plaintiffs eame: to 
sell the suit land. to the purchaser for 


4 


à 


-of September,24, 1918 (Ex. G) had contained | 
- a similar covenant by the then owners of 

-plot No. 12 as regards the land retained by `> 
. them. The result of this mutüal covenant ` 


, represents an area of 40 feet by 5 feet or an `’ 
I may ^ 
. hére explain that the ‘northern-most land 
. eoloured . green represents hilly’ ground, cs 
and that the adjoining open space coloured, -- 


Me 


Rs. 66,000 under the suit contract of Septem- l 
ber 8, 1922 (Ex. B), they not only omitted to . 


disclose to the purchaser the fact that this 
building was erectéd in breach. of the 7i 
feet. covenant, but they did not - even dis- 
close to-the purchaser’. the existence of the 
covenant'at all. 
any explanation was a:serious breach of 
their duty as-vendors, and might entitle the 


This. in: the absence of .. 


. purchaser to repudiate the contract on 
. discovering the true facts. . : 


The English authorities ` are clear. id 


emphatic as to the.duty of a vendorto dis- 


'elose material defects, and Í need only refer © 
“to Nottingham Patent Brick and Tile Co. 


v.. Butler (1), Carlish v. Salt (2), In re 


NO (1885). 15 Q. B. D. 261 at p. 271 on | Appeal: (186 
6 Q. B. D. 718 at pp. BS 787; 55 L. J. Q. B.2 
D L. T^ 444; 34 W.R 


5. 
(2) (1906) 1 ghe 335; E L. J. Oh. 175; 54. W. E : 
244; 94 L. T. 5 ' 


J 
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Jackson, and Hadews Contract (3) and 
Halkett v. Dudley (4). No Indian author- 
ities were cited to us, but under s. 55 
(1) (a) of the Transfer of "Property Aot, the 
seller is bound to diselose to the buyer any 
material defect in the property of which the 
seller is and.the buyer is not aware, and 
which the buyer could nót with ordinary 
care discover. Under the concluding 
words of s.55 an omission to make such 
a disclosure is fraudulent. Prima facie, 
therefore, such an omission may be also a 
. "fraud" as defined by s. 17 (5) of the Indian 





Contract Act, and so render the contract ` 


‘voidable at the option of a purchaser under 
s,19,if his consent to the agreement has 
been -caused by the fraud. Or else a pur- 
. chaser may sue for rescission under s. 35 of 
the Specific Relief Act. See ill. (a). 
It is argued by the plaintiff's Counsel 
that though the defendant had not express 


notice, shé had constructive notice of this’ 
covenant inasmuch as ol, 6- of the suit: 
that .“the- property forms- 


contract states © 
part of a building estate,” and cl. 17 
states that the purchaser has to erect bound- 


ary walls "in conformity with the covenant’ 


in that behalf contained in the conveyance 


in favour of the vendors dated June 14,- 
" .It is accordingly argued that the 75 ° 
yteet covenant is a usual one to find ina build- 


1920.” 


-ing estate, and that the reference to . the 


conveyance of June 14,-1920, gave notice of. 


all -its contents. In my judgment both 
these contentionsare unsound. The recitals 
and els. 1 and 10 make it Glear that the 
sale was to be free from incumbrances. By 


cl. 7 the vendors were to make out a- 


marketable title free from all reasonable 


doubts, claims and demands, subject to the . 
Now.: 


Special provisions'of els. 4, 5 and 6. 
cl 4 related to'a mortgage, which was 
to be re-conveyed, cl. 5, 
water trough, and cl. 6, to the title-deeds 
being in the possession of the original own- 
-ers of the building estate. So none of 
‘these clauses really affects the question, for 

cannot accept the suggestion that the 
mere reference toa building- estate would 


imply the existence of such a covenant as” 


the 74 féet covenant. Ai ; 
Turning next to cls. 15, 16 and 17, 
cl. 15 deals with certain rights of way 


a drainage, etc., for the benefit of the pur- _ 


: (3) ARA Ch..412;7 75 L J. Ch. 226; 94 L. T. 418; 
yt, n 1 Oh..590 at p. 600; 76 L. J. Oh: 330; 96 
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Clause 16 refers to the strip mark- 
ed ."open space" on the plan Ex. H which 
lies on the, south or south-east of the suit 
building. Itis agreed by Counsel before 
us that the reference in cl. 16 to the 
"south-west" is an error. The effect of 
cl 16 is that the whole of this open 
space is to be left unbuilt upon and open to 
the.sky, and that the purchaser is to get the 
corresponding 9 feet on the other side of 
this southern boundary. So in all there 
would be an open space of 20 feet. It ap- 
pearsthat there was a contemporaneous sale 
of this southern adjoining land to the father 
of the defendant's daughter-in-law, and it is 
said that el. 16 embodied the mutual agree- 
ment of all parties, but nothing turns 
Ithink on this. The materiality of cl. 16 


‘is thatindireetly it would force the de- 


fendant toccomply with the 7I feet cove- 
nant so faras regards this southern strip, 
except that she would not be prohibited 
from planting shrubs, or perhaps trees. 
Then cl. 17 dealt, as I have said, with 


. the boundary walls on the north-east and 


west sides. 

Accordingly the contract contained ex- 
press reference to many special matters 
including some of a restrictive nature. In 
my judgment, therefore, a purchaseramight 
fairly assume that every material fact had 
been disclosed. He would certainly never 
expect to find that a serious restriction, 
suchas the 74 feet covenant was never 
even mentioned, Nor, I think, would the 
mere reference to the deed of June 14, 1920, 
in connection with another matter, viz., 
boundary walls, puthim on his guard in 
this -respect, or oblige him to look at this 
deed to see if it contained anything beyond 
what the vendors said it contained. It 


. must be clearly remembered that itwas the 


duty of the vendors to disclose the existence 
of the covenant, for it was a material defect 
in their title. They knew their own title 
and the purchaser did not. The English 
cases of Reeve v. Berridge (5), In re White 
and Smith’s Contract (6) and In re Haedicke 
and Lipski's Contract (7) illustrate the neces- 
sity of an express and full opportunity of 
inspection ofa lease if a purchaseris to be 


4 bound by onerous and unusual covenants 


uM 5) gese) 20 Q. B. D. 523; 57 L. J. Q. B. 265; 58 
$; 36 W. R. 517; 52 J. P. 549. 
x (1896) " Ch. 637; 65 L. J. Ch. 481; 74 L. T. 377; 


ui (UD 2 Ch. 666 at p. 669; 70 n i Ch. 811; 50 
W, R. 20; 85 L,.' T. 402; 17 T. L, R. 772 
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-Which are not specifically `> méfütióned, A" 
. mere reference to the lease itself is, insuff- . 
“cient. -I mày also refer,to' Cox v. Covenion 
(8) andi Tire Marsh and Granville (9). ‘So, 
“too, if one turns to the definition of. “notice” 
“in s: 3-of the Transfer of Property Act, I 
“think, it carinot be said here that there was 
"any ‘wilful abstention from ye enquiry .or 


“made or any. gross negligence. on her part 
“before. she.entered into- the contract. 
ate In my. "judgment, therefore, the suit ` con- 
tract. did not give constructive notice of the 
"ji feet covenant to the purchaser.. It’ fol- 
lows, therefore, that, having regard-to this 
‘covenant, the vendors were not i in 8 position 
: to carry out theircontract, viz., to sell the 
property freé from all .incumbrances, unless 
at any rate they could procure a release of 
the 74 feet covenantand a waiver of all 
: past | breaches of it from. the owners of plot 
h NG. NI i 
"The. aa however, contends that: the 


‘Birchiser has. waived her rights under. the ` 


. contract inasrnuch as the purchaser's Solici- 
“ tors‘in their requisitions and .correspond- 
ence only took objection to the covenant 
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so far as regards the existing building “CO?” 
and. not as regards the rest of the land, and. 


were content tó ask for the consent .of the 
- Owners of plot No. 12 to the, erection of 
such building and that such consent was 


obtained i in time, though not until after the 


defendant’ had purported - to rescind. . . 
Alternatively the plaintiff says that as- 


. suming the purehaser had a right of repudi-. 


ation 'on discovering. the true facts, she. 
was boundto exercise that right promptly, 
and that by treating the contract as sub- 
eisting after the discovery ofthe defect’. she 
‘precluded herself from .exercising the 
right *of repudiation at à subsequent time 
without first giving the vendors a reason- 


able’ time to cure the defect, anani in fact’ 


- sie’ did not do. . 


“This alternative point does not seem “to: 


hdve been argued .in the Court below, 
'and.was only:advanced before us at á late 
, stage:in the arguments.’ „Büt as it seems 
to me to be the crux of the case, and. to. 
derive direct support from the: equitable 
principles enunciated in Halkett v-Dudley 
(4: and several earlier authorities, 
will proceed to deal with it at once. .: 


(8j (169) 31 PA 8 Jur. (N. s.) 1142; 1 L. T. 


0 W.R R. R. 474; 54 E. R, 1185. 
Wk ae 24 e D. 11; 53 L. J. Oh. 8l; S L. T. 


t Sb 
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"Turning in the first. place to “ike facts, 
“it: appears from the two letters of' Septem- 
-ber 21; 1922, from thevendors' Solicitors that 
“the title-deeds or copies thereof were Sent, 
to the “purchaser's Solicitors om that day. 
This was in accordance with cl. 3 - of.’ the 
contract of September 8, 1922. Accordingly 
-the purchaser’ s Solicitors musthave discover- 


“ed the defect in the title somewhere between 


September 21 and November 1, when they 
-sent in their requisitions, Ex, f. These re- 
«quisitions were With reference to the ad- 
joining Block ‘B’, but; hy agreement were 
treated as being "repeated "as regards the 
‘suit property block- ‘C, the title being» a 
common one. - 

The material requisitions are Nos. 1 and 
3 apart from certain general requisitions” of 
a fishing nature such'as Nos. 8: and-9.° Re-. 
quisition No.1 asked if plot No. 12 had 
been sold, and whether the present owner 
of plot No. 12 was bound by. the cross- 
covenant. - Requisition - No. 3 stated that 
the suit building was a breach of the 7$ feét 
covenant, and asked if. the . "consent “of. 
the.owner of plot No. 12.had been obtained 
and registered.: If so, it. was to be: hand: 
ed.ovér. on completion. If not; it ‘must: 
be obtained and registered. A note -at thé 
foot stated that the requisitions were. irn 
in. “subject -to further requisitions. arisiti 


-from the papers not, heretofore producéd 


and to searches...and from’ ‘the ‘vendors’ 
answers to these requisitions.” 
. On November : 6, the vendors eni 
requisition No, 1 by stating that they were 
not awdre whether. plot No. 12 had ^ been, 
sold, but whoever might be theowner would 
be bound by the cross-covenant. ' As regards 
requisition- No: 3,* after explaining that an: 
open space had been. left on the south -in- 
.stead ofthe west, and the reason therefor, 
the vendors stated that it was not necessary 
-to obtain the consent of the owner of' plot: 
No. 12, and that no objection had been 
taken by him to the erection of the build- 
ing. 

T now: turn to the A, Ex.. 


. D. -Itis somewhat ċonfusing that part of' 


it (viz., Ex. C to the plaint). dealé with the: 
suit property, and-the rest of it, ‘(viz., Ex. 
D to the plaint) with the adjoining block” 
B.. and that we-have no single copy .of the 


. whole. correspondence before us in order 
of- -date. But dealing first with -Ex. O to 
“the plaint, the. purchaser's Solicitors. wrote 


an - important letter’ on ENE Dl ib 


7 they. sald. "m 


uc 
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“As at present advised, our:client will 
decline to complete, the purcliasé “unless 
“Your “clients ‘produce ‘ the written conserit of 
“the owners of the said plot. to the present 
"building having been built in contraven- 
“ion "ofthe agreement with his consent duly 
registered. “Please let us know ‘what ` your 
Xlients have to say about. the same.” ~ 

aa ‘also. “asked - for: thé conveyance of 


nag eh 


knees of the buds éstàté undér 
cL 6- öf the contract. The reference to 
Ex. Gis explained by the local practice in 
‘Bombay to^ dispense with aX abstract of 
title and'tó hand the deeds backwards and 
forwards according'to whether requisitions 
‘have to bemade or ‘answered. The other 
reference: may be'explained by the infer- 
‘ence that ‘up to that time the . purchaser, 
had only seen certified copies of the earlier 
deeds;-and nof the originals, which under 
clsi.6 and ll had to be produced by the 
vendors; but atthe cost of the: vendors and 
purchaser i in equal shares. 

Now stopping: there, the pur chaser up. to 


this' point:did not exercise her right of re- : 


pudiation ; but ón-the-contrary was treating 
,the contract as subsisting; and calling on 
the vendors to take: steps in pursuance `. 
ther eof which. would cause them expense. 

-In' my opinión, therefore, it was unfair . 
coridüct on the purchaser's part to.cancel 
the contract eleven days afterwards with- 
out. any further warning,as she purported 
to-do by her letter of. November 18; and to 
call for the return of her deposit. 

On November 90, the, vendors’ Solicitors 
replied that the purchaser had.no right ‘to 
do’ this,and that they would write further 
after aééing their clients. - 

“On December- 4, the vendors’ Solicitors 
wrote saying that. the vendors would, pró- 
‘duce thé consent of the owner of. plat No. 12 
tothe‘ süit building. and askéd for the. draft: 
conveyance to'besent. ~ 

‘THen "followed, on December 6 another . 
impo: ‘tant letter from the purchaser’ s Solici- ` 
tors, ii which, afterreférring to their letters., 
ofi “November” 7. and 18, théy said- it ‘was, 






useless" to 'rely od “the mere promise to pro- , 


duce the, consentin question, and absurd 
to ask” for thë, draft . .eonveyanuce before. 
such “consent Was” “produced. The letter . 
ends: — 

“Th: the absénce of such: consant and. hay- 
ing. ,tegard fo. out latter ot the. 18th. dltimio, | 
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Wwe; have. stopped further investigation of 
title in this matter, and our client declines 


“to do. anythin gfurther till the written con- 
“sent ^ 
call upon your client to return the earnest- 
Money with interest." 


is ‘produced. We have again to 


Despite the concluding sentence, I read 
this. letter as meaning thatthe contract is 
still subsisting, but that nothing fur- 


“ther will be done init til the consent is 


produced. 

"This view is borne out by the next two 
The vendors’ Solicitors at once re- 
‘plied .on December 7, saying that their 
client wais arranging to produce the con- 
sent, and that it would be produced before 
completion,” They also held the purchaser 
to her agreement, and again asked for the 
draft conveyance. 

“On december 8, the time fixed by cl, 8 
tot completion expired. 

- On December 18, the purchaser's Solicitors 
wrote saying that their client had waited 
for eleven days more to see whether the 
consent would be produced, and did not 
propose to wait any longer. The letter then 
went on ;— 

"We, therefore, hereby give notice to 
your clients through you that if your clients 
fail to procure and produce such consent 
and make outa marketable title free from 


. reasonable doubt within a fortnight from 


date hereof that is on or before January 
2, 1923, our client will put an end to the 
contract: and treat the same as cancelled." 

I draw particular attention to the final 
words ‘ ‘our client will put an end to the con- 
tract.” To my mind this letter clearly 
showed that up to this date the contract 


“ wassubsisting, and no right of repudiation 


finally exercised. 

“The vendors replied on December *) and 
January 2,‘pointing out the unfairness of 
their notice at Christmas time, and the prac- 
tical, difficulties thereby caused, On Jan- 
-uary 11, 1923, the purchaser's Solicitors 
wrote calling for the, return of the earnest- 
money on’ the ground. that, “the -contract 
for sale herein now stands cancelled by 
réason of -your client's failure to comply 
with the requisitions contained in our 
letter of December 18 last within the time 
thereby appointed." “It will be observed 
that this final cancellation is based on non- 
compliance with the notice of December 

18, and not on any alleged.earlier can- 
cellation "which, had only been conditionally 
waived, | 
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On January 19, the vendors’ Solicitors 
wrote saying that they had arranged to 
obtain the consent, and they annexed the 
form of consent. On February 5, this con- 
sent (Ex. F) was signed by the owner of 


plot No 12, and on February 9 it was sent to. 


the purchaser's Solicitors. It appears to 
have, been registered: on April 23, 1923. 
“The veridors then instituted this suit on 
“April 30, 1923. 3 

As regards the other correspondence (Ex. 
D to the plaint) I need only refer to a 


“second letter of November. 18, 1922, from. 
the purchaser's Solicitors in "which they . 


refer to an interview between the respective 
Solicitors. The precise date ofthat inter- 
view is not stated, and it appears from the 
vendors’ reply of November 20 that they 
disputed the purchaser's version of that 
interview and also alleged that it was held 

“expressly without prejudice.” : 80, as no 


„oral evidence was giver on the point, I- 


' leave it at that. Plaintiff's’ Counsel relied 
on & letter of February 26, 1922, from the 
. purchaser's Solicitors, in which the letter 

said that the present position was due to 
the vendors’ dilatoriness over the consent, 
inasmuch as the purchaser having insuffi- 
-cient monies of her own had originally 


` arranged to raisepart of the purchase-money: 


on mortgage of the suit property, but 
that the intending mortgagee had got tired 
: of waiting for the consent and declined to 
' do anything further. goth 
Now the view: which: aie ‘learned Trial 
Judge took .of the above correspondence 
over the suit property is this. He said: 
“My view of the correspondence is that 
though the defendant No. 1 was ready to 
accept’ the consent: of the. owner of -plot 


No. 12 with regard to the breach of’ the: 


covendit as sufficient to induce her to. 
accept the agreement, Iam not prepared 
to hold that there was in any sense a waiver 


- on her part of the right which she had to . 


put an end to the contract in virtue of the 
non-disclosure of this restrictive covenant. 
The facts which have been relied upon 
as constituting a waiveron her part are as 
stated in the letters of December 8 and 18, 
1922. It is urged that she had been ready and 
willing to aecept the consent' of the owner 
of plot No. 12 to theexisting breach of the 


covenant as sufficient. The "correspondence i 


disclosed that fact ; but I am unable to read 
the correspondence as constituting a waiver 
on her part fof the right which ‘she had. 
The letter of November 18 ig. 3 . definite and 
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her right to rescind the contract. Ido 


ber 8 and 18 as waiving that right in any 


“sense, butas giving a further opportunity 


to the plaintiff if the consent was obtained 


‘within fifteen days from the date of the 


“not read the subsequent letters of Decem-' 


letter of December 18 to induce her to give - 


“up her right of. rescinding the contract; 
"but as that was not done, I do not think 


that itcould be maintained that she gave: 


“up that right." 


"Then further on the judgment proceeds: — 


"My finding, however, on issue No. 9 
is that the contract was properly put an 
end to by the letter of November 18, and 
also by the letter of January 11." 


I understand the learned Judge thus to 
hold that there was never any waiver either 


absolute or conditional of the right of re-- 


scission ; that the purchaser only gave the | 


vendors a chance to induce her to change 
her mind by procuring the consent ;-that 


it always remained optional for her to in-.. 
sist on rescission -whether or no the consent . 


“was obtained in due time ; and that accord- 


ingly the contract was validly rescinded by 


I rzad the purchaser’s requisitions 
breach of the 
7i feet covenant asa defect in title, | 
one which the vendors were required to 
remove by obtaining the consent in ques- 
This is, I think, clear as regards 


but. 


' her. With great respect I am unable to 

agree with that view of .the- correspond- 
. ence. 
-and letters as treating the 


1 


the original requisitions and the letter of. 


November 7. 


“But even_ifa different construction was. 


placed ‘on the subsequent letters, what 
right had the purchaser. suddenly to “re- 
scind the contract on November 18 in the 
face of her previous requisitions and letters? 


It cannot be justified on, the ground of: 


agreement or even acquiescence for the 
vendors promptly and persistently repu- 
diated her alleged right. What right then 
had she in law? Now here the judgment 


of Lord Parker (then Parkar, J.), in Halkett 


v. Dudley (4) is, I - think, of great 
value, The main portion of ' the head-note 
runs: 

QUA purchaser's right to repudiate the 
contract is an equitable right arising from 
want of mutuality, and may bea defence 
to an action for specific .performance; but 


in order to avail himself of that defence- ` 


he must repudiate the. contract as soon 


i 


Pe 
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as he finds that the vendor cannot make a 


good title.” . 
In that ease in. January 1905, there 
was a consent-decree for specific per- 


formance and ʻa reference to title. In 
February the abstract was - delivered, 
and in April requisitions were deliver- 
ed, oné of which related to a restrictive 
covenant on a small part of the property. 
These requisitions were answered, and 
further requisitions sent and answered and 
;repeated, On December 8, 1905, the vendor 
contracted for the release of the restrictive 
covenant. On December 22, the purchaser 
repudiated the sale contract for want of 
title. On January 4, 1906, the restrictive 
-covenant was released. The matter after- 
wards came before-the Judge on two sum- 
monses by the purchaser, the one to be dis- 
charged from his purchase and the other 
to vary the Master's Certificate of November 
14, 1906, finding that a good title had been 
made, and that it was first shown on Decem- 
ber 8, 1905. ~ : 
Turning to-the judgment, Parker, J., said 
(page 596,* .— ` ' : 
“The purchaser puts his case in this way. 
He: says, first, that a purchaser discovering 
a fatal defect in the vendor's title has a 
right to repudiate the contract;. secondly, 
that this right is unaffected by the decree 


for specific performance; thirdly, that he ` 


did repudiate the contract on July 11, 
‘1905, or at any rate on December 22, 1905, 
before the- objection as to the restrictive 
covenants had been removed;...Now I think 
it is reasonably clear on the authorities 
quoted to me that, before decree, a pur- 


chaser who becomes aware of a defect in, 


the vendor's title, which defect cannot be 
removed without the concurrence of a third 
party’ whose concurrence, the vendor has no 
power to require, may (exept possibly in 
the case of ‘trifling matters which the 
Court would at the vendor's instance ‘treat 
as matters of compensation or abatement 
of purchase-money) repudiate his contract, 
and that such repudiation will be a bar to 
any relief. being subsequently given by 


instance, even though the defect has been 
removed before trial. Ido not think that 
this right is more than an equitable right 
affecting the equitable remedy by way of 


specific performance. -If a vendor con- 
tracts that he will, at a future date, convey: . 


to a purchaser land which does not at the 
"Pages of (1907) L Oh. D. —[Ed.] > 
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date of the contract belong to him) but to 
which he acquires title before the day upon 


. Which, according to the contract, the pur- 


chase is to be completed, I do not see why, 


‘in principle, he should not be able to 


recover damages for breach of contract if 
the purchaser fail to complete at the date 
fixed for completion. If this be so, the 
right of repudiation in question must be 
distinguished from the Common Law right 
of rescission, dnd arises out of that want 
of mutuality which, unless waived, is gen- 
erally fatal to relief by way of specific 
performance. The point is touched on, 
though it is left open, in the case of Bellamy 
v. Debenham, (10); and the case of Salisbury 
v. Hatcher (11) to which I will refer pre- 
sently, is further material on the point; 


-but it is, in my opinion, equally clear that 


this right of repudiation, whatever be its 
‘true nature, must be exercised, ifit is to 
be exercised at all as soon as the defect 
is ascertained. If, after ascertaining the 
defect, the purchaser still treats the con- 
tract as subsisting he does not retain the 
right to repudiate at any subsequent 
moment he may choose, That is, I think, 
the effect of the cases which were quoted 
to me by Mr. Upjohn, namely, Hoggari v. 
Scott (12), Hyston v. Simmons (13); Salisbury 
v. Hatcher (11) and Murrell v. Goodyear (14)." 

Then after dealing with the first two of 
these .cases; and citing part of the judg- 
ment in the third case, the learned Judge 


- Says at page 599* :— 


"[ read that passage primarily because it 
appears to me to be relevant on the point 
as to what is the nature of this right of 
repudiation on which the purchaser in the 
present case relies, and it really points to the 
fact that it has nothing to do with the equit- 
able legal right of rescission; it is m®rely 
an equitable right arising out of want of 
mutuality, such as may possibly form ihe 
ground of a defence to the peculiar relief 
given by Courts of Equity, namely, relief 
by way of specific performance.” 

He then quotes (page 599) the Vice-Chan- 


.cellor as saying (page 66):— 
way .of specific performance at the vendor's | . 


. (0) (1891) 1 Ch..412; 60 L. J.-Ch. 166; 64 L. T. 
478; 39 W. R. 257. 

(11) (1842) 2 Y. & C. C. C, 54 at p. 60; 12 L. J. Oh. 
68; 6 Jur. 1051; 60 R. R. 26; 63 E. R. 24. 

112) (1830) 1 Russ. & My. 293; Tam. 500; 9 L. J. 
(0. s.) Oh. 54; 31 R. R. 112; 30 E. R. 113. 

Q3) (1842) 1 Y. & C. C. C. 608; 11 L. J. Oh. 376; 
6 Jur. 817; 62 E. R. 1038; 57 R. R. 469. 

(14) (1860) 1 D. G. F. & J, 432; 29 L. J. Ch. 425; 6 
Jur. (N. s.) 356; 2 L. T. 268; 8 W. R. 298; 125 R. R. 
498; 45 E, R. 426. | 
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“In this'state of things I am ‘asked, ön 
“the ground of want of mutuality, to say 
«that the plaintiff is not entitled to: any. 
relief. Ishould be trampling on all principle 
and -authority, if I were to accede to such 
“an argument. Even if the rule of mutuality, 
-äs it has been called, could be carried so 
-far as it has been attempted. to be carried 
jina case of this description, which I do not 
igay, -still the conduct of the purchaser has 
‘been amply sufficient to exclude him from 
„the benefit of any such argument. With 
‘full notice. of the state of the title, he 
pursues the investigation of it, and obtains 
‘the fulfilment of a requisition made by 
himself, and founded on the very state of 
“the title. In my opinion, therefore, to 
relieve him from the contract would, as I 
have already ' said, be contrary to all 
principle and authority, and: discreditable. 
to a Court of Justice.” wk: E 
Mr. Justice Parker then adds (page 599)*:— 
“It will be seen that the decision in the 
cage, or rather the principle of the decision, 
rests really upon a waiver of the want of 
mutuality inthe contract.” — : 
7 The learned Judge then goes on (page 
600)*:— . NT OA A, 4 
ee assuming here that the defect of 
title due to the existence of-thé restrictive 
covenants was such a defect as to’ give risé 
to the right of repudiation which I have 
been describing, was such right exercised, 
or did- the purchaser still continue to treat 
the contract as in operation? -I ar 
“opinion that no such prompt repudiation as 
was required on the part of the purchaser 
has been proved, but that, on thé contrary, 
"he continued after notice of the defect to 
` treat- the contract as subsisting, and to make 
requisitions and objections with a view to 
an-ifiquiry asto the vendor's title which 
was proceeding in Chambers, an inquiry 
‘which would, of course, haye been wholly 
useless if the contract had been effectually 
repudiated. ^" ES 
"It was suggested that the purchaser 
repudiated:the contract as early as July 11, 
1905, ‘at an interview or appointment before 
the-Master; but -even as late’ as November- 
8,.1905, we find him delivering observations 
on replies’-to the” requisitions, and such 
observations-are not expressed to be made 
without prejudice to some alleged prior 
répudiation. The first real attempt to, 


' repudiate the contract was,.I think,made ' 


before the Master:on December 22. 905, 
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J am: of: 


-Knight-Bruce and Turner, L. JJ. < 
. I need not I think go through all.:these. 


Pl 
< II 
X5. 


compel release of the restrictive covenants, 
and after that the defendant took no step 
“to give effect to the repudiation- until.the 
very endof March 1906, long before which 
the covenants had been released. "m 
"It is not necessary forme to go so far a: 


_to hold that, by not repudiating promptly,- 


the purchaser lost his right of repudiation 
altogether; 


himself from exercising a right of repudia- 
tion at a subsequent time before.giving 


the vendor a réasonable time to cure the - 


defect, and that thereafter his only safe 


course was to limit the time within which .' 


the ‘defect must be removed and a title 
inadé out, if the contract was.to go through. 


. There is no trace of any such course having 


| [85 1.0.1995] - 
when the plaintiff was in . &. position- to. 


but it seems to me that by ` 
treating the contract as subsisting. after... 
the discovery of the defect he did preclude 


been attempted in the .present case., -Ash ~ 


have said before, as late as November 8 the 
objection was insistéd upon without repudia- 


tion, and the defect was in effect cured . 


before the attempted repudiation on Decem- 
ber 22 in the samé year. ae 

"Now hitherto Ihave assumed that the 
decree ‘for specific performance , did not 
affect the puréhasers right of repudiation; 
but I have come to the conclusion. that; after 
a décree of specific performance, a defend: 


ant purchaser cannot repudiate: the title oN l 
the contract without the leave of the Court.” - 


Now, no doubt, that case is distinguishable 
on the facts, because there the defect in the 


title was'cured or agreéd so to be before 
the purshaser repudiated: and , also the |. 


purchaser could not repudiate without the 


leave of the- Court having regard to the i 


consent decree for specific performance.: 
But the principles. enunciated are closely, 


in point here: they are.stated by an Equity’. 


Judge -of particular emincnce;: and they. 
are traced back to earliar decisions 


earlier decisions.. ButI.may cite from the 


judginent in Murrell v. Goodyear (14). which. . 
was decided. in 1860. There the - contract: 
of sale was made on August 26, 1858, and in . 
on title the purchaser |. 


his requisitions 
required the concurrence of an heir-at-law.. 
There at pages 449-451* Turner, L.J., said 
as follows :— . > 
“But then it is said, that upon October 
27, 1858, notice was given to determine this, 





: *Pages of (1917) 1 Ch. D.—| Ed.) = CAM 


‘contract, and that it must -be treated as” 
"Pages of (1860) 1 De GI & J.—[Ed.] * 3 


by. 
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nulland void. Now it is to be observed 
that, with a full knowledge of this objec- 


tion: to the title, the defendant did not, ` 


in the requisitions which he made, take the 
objeetion, if he was entitled to take it, that 
the contract was void, upon the ground 
that the assignees had sold that to which 
they had no title, All that he said was, 
‘Procure me the concurrence of the heir-at- 
. law. He treated .the contract, therefore; 
as a subsisting contract. 
into: the ‘question whether he was or was 
not entitled to say that he would put an 
end to the contract. I am not by any means 
satisfied that he was. But supposing him 
to have been so, he treated the contract 
as a subsisting contract atthe time when 
he'made the requisitions upon the title; and 


not only so, but after discussions between ` 


the Solicitors with respect to the title down 
to as late.as October 19, 1858, this contract 
was treated by the defendant as a subsist- 
ing contract, and the concurrence of the 
heir-at-law required......Then comes’ this 


question: having treated the contract asa ' 


subsisting contract down to October 19, 


can the defendant, on October 23, four. 


days afterwards, turn round and say, ‘I 
determine this contract, and require pay- 
ment back of the deposit which I have paid?’ 
T think that every principle, and I may 
.add, every authority, is against the existence 


of any such right on the part of a purchaser. ` 
The-‘defendant’ was bound to afford to the . 


vendors a reasonable time to enable thém to 


clear the title of this difficulty which existed: 


upoh'it. I think that by the effect ‘of the 
. letters, and:by the dealing upon the con- 
. tract, the defendant had put the case in 


the position. of an ordinary case between . 


vendor and'purchaser. Mr. Langworthy, who 
argued. this case very ably and yery clearly, 


put'the case thus:—He said, the purchaser ` 


is entitled to rescind the contract-at once, 
"upon the ground, that there has been, not a 
fraudulent dealing by the assignees in putt- 
ing up the property for sale, but an attempt 


by them to sell that to which they must be. 


taken to have known they had no title— 


the entire fee. -Well,asI said before, the , 


defendant:might, if he pleased, have set 
' up that at the time when he sent these 
requisitions as to the title; but he did not 
do so: ‘I do not mean to say he could have 
doneso with success. I do not go the length 
Mr. Langworthy carriéd his argument upon 


that point;...But I say,” without any hesija- 
` tion, that if a purchaser has any such right ` 
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I do not enter - 


: may say: 
, and ask me to incur expenditure which may 
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as has. been contended for and insisted 
upon on the part of this defendant itis a 


.right.he is bound to insist upon at the 


first moment; he cannot play fast and loose, 
and say, ‘I treat this as a subsisting con- 
tract, and then afterwards suddenly turn 
round and say, ‘I have a right to revert to 
my original position. I have a: right to 
destroy that contract, which for months 
and months, during the whole treaty of 
negotiation upon the title, Ihave treated 
as a subsisting contract.” 

So, ‘too, in Halsbury’s Laws of England, 


“Vol. XXV, at page 403, it is stated in 


para. 692 :— 

"The purchaser's right ofrepudiation arises 
as soon as the vendor's defect of title is de- 
finitely ascertained either from the abstract, 
or from his replies to the purchaser's requisi- 
tions... The right, however, must be exercis- 
ed immediately the defect is so ascertained. 
If the purchaser continues in negotiation as 
to the title, and thus treats the contract as 
subsisting, he cannot repudiate at any sub- 
sequent moment he may choose, but must 
give the vendor a reasonable time to remedy 
the defect." . 

The English authorities on the point 
being then clear, is there any reason why 
we should adopt different principles in 
India? No such reason has been shown to 
us. On the, contrary these principles Seem 
to me to be principles of fairness and com- 
mon sense. As the lawyer may say: “One 
eannot.approbate and re-probate—at any 
raté at the same time." The business man 
"You cannot sit on the fence 


ab your pleasure prove useless. Either 
rescind, or else give me a reasonable time 
to cure the defect," : . 

In saying this, I do not mean that the 
difference that used to exist in England 


` between, remedies at law and remedies in 
equity are fo be introduced here. But the 


purchaser had at least two possible remedies, 
viz, she could exercise her option of avoid- 
ing the contract under s. 19 of the Indian 
Contract Act, or have it rescinded under 
s. 35 of the Specific Relief Act. Buts. 19 of 
the Indian Contract Act also provides that 


| instead she may insist that the contract be 
"performed, and she be put in the position in 
` which she would have been if the representa- 
, tion made had been true, This, in my opinion, 


“she in effect did by her requisitions Nos. 1 


and 3; and her letter. of November 7, 


_ Further it, is only, fairío the vendors herg 
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4o point out that the word "fraud" is not 
expressly mentioned anywhere except in 
the written statement. There is no express 
issue on it, nor does the learned Judge use 
that word anywhere. Nor did the purchaser 
give any evidence to the effect that her con- 
sent to the suit: contract was caused by any 
fraud as is contemplated by s. 19. But for 
the.sake of argument I have assumed here 
that she might have been entitled to avoid 
the contract under s. 19, ifshe had acted 
‘differently. i 

Accordingly, in my judgment, the pur- 
chaser's notice of rescission of November 18, 
1922 was invalid, having regard to her pre- 


vious requisitions and her letter of Novem- : 


ber 7. . I 

This brings me to the next point, viz. 
whether she ever-gave the -vendors a 
reasonable time to cure the defect and in 
particular was the fourteen days’ notice 
given by her letter of December 18, a reason- 
cable one? On this point the learned Trial 
Judge has found in favour-of the vendors: 
He has held that the vendors obtained this 
consent within a reasonable time, and that 
the time limited by the purchaser's letter of 
December 18 was unreasonable. I respect- 
fully agree with : these findings. A release 
or waiver ora restrictive covenant is not 
usually an easy concession to obtain. ` In 
the present ease the vendors did not at first 
know who the then owner was. So the title 
would . have to be traced and verified to say 
nothing of negotiations and possibly ‘a 
pecuniary. compensation. : Further: the 
Christmas and New Year holidays interven- 
ed and according to the letter of January 2, 
1923, the. intermediary employed in the 
negotiations was outof Bombay till January 
8. So, ofi the whole, I think the vendors did 
reasonably well to arrange by January 19 to 
obtain the consent, and to get it actually 
signed by February 5. It must be remember- 


ed that in Bombay six months is amore usual . 


time for completion than the three months 
under the: suit contract; and also that 


the .purchaser had originally taken some - 


five weeks to send in her requisitions. 


In any event Iam.clearly of opinion that : 


the time fixed by the letter of December 18 
was quite unreasonable, even having regard 
to the time which had already elapsed since 
November 1. To fix such atime in Bombay 
during the Christmas-and the New Year 


holidays was really -ilusory. Even- the. 


High ‘Court has then its one closed holiday 
‘of the. year, when àll offices are shut; for a 
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Banks, etc., are also closed for many’ days 


and: itis perhaps the most difficult time of 


the year to getany legalwork done. © . 
It follows, therefore, that, in my opinion, 


.the notice of rescission of January 11, 1923, 


was also bad and that issue No. 9 ought to 


“have been answered in the negative instead 
` of in the affirmative. . : : 
On the other hand, L'agree with the learned , 


Judgeinthinking that the purchaser did 
notlose her right of repudiation altogether. 


.I need’ not repeat the correspondence, or the 


Observations of Lord Parkerin Halkett v. 


-Dudley (4) on this point. It seems to me 
clear that she insisted on the consent to the - 


building. being obtained, or otherwise she 
would not complete the purchase. Waiver 
must. be an intentional act with knowledge 


[see Earl of Darnley v. Proprietors. of - 


London, Chatham and Dover Railway (15)| 
and I think she never waived her right to 
get a good title to the building in accordance 
with the suit contract. i 

A more. difficult question arises whether 
she did not impliedly waive her right to a 
reléase-of the7i feet covenant as regards 


any future building and the stripsofland ^ 
“to :the north and south of .the existing 
I cannot find that in the requisi-, - - 


building. 
tions or the correspondence or the plead- 


ings she ever expressly raised this point. ` 
-Her sole objection up to then was as regards 


theexisting building. This may be because 
she thought it of no practical importance, 
having regard to the lay of the land to take 
any objection as regards the remaining land. 
Nor is it atall clear whether this point was 
raised atthe trial, although the issues are 
broadly framed. On the otherhand, the 
learned Judgerefers toit at the end of his 
judgment. Further the suit contract contains 
no clause obliging the purchaser -.to. send 
in her requisitions within a specified time, 
or to accept the title subject to such requisi- 
tions.  ' : 2 

.On the whole, therefore, I.think she can 


-still force the vendors to carry out their 


original contract, viz. to sell the property 
free from incumbrances, other than those 
expressly specified, and. that accordingly 
the vendors must ohtain, if they can, a com- 
plete release of the 7} feet covenant. The 


appellant asks that a reasonable time be 


given for this purpose. Under all the 


| O [Biol - 
‘fortnight. The Government offices and 


circumstances I think a period -of three ` 


(15).1867) 9 H. L. 43; 36 L. J. Oh.404; 16 L. T, 
817; 15 W.R. 817, ^ d 
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pene from to-day would’ bea fair time to 


Next comes the. question what precise 
order we should make, and in particular 
whether there should be a general reference 
to title, or whether the: objections to title 
at any furthér hearing should be confined 
to the. 7$ feet covenant. I have already 
stated that thére are no conditions ‘binding 
the purchaser to furnish the requisitions 
within any particular time. Accordingly her 
Counsel has cited Lesturgeon v. Martin 
(16) to-show that although at one stage 
of the negotiations a purchaser may be 
willing to ‘accept the titleif a particular 

. obejction is reinoved, yet if there isto be a 
reference to the Master on title, it should 
be in general terms and not be confined to 
the particular objections. There Sir John 
Leach said (page 256*):— ` T 


“That objection, , however, was never 


removed, and the voluntary assurance, 
given at that particular time, would not 
create a legal obligation upon him to 
relinquish in all future proceedings. his 
original right to a marketable title. It may 
turn out, upon inquiry before the Master, 
that he had been ill-advised as to the 
effect ‘of .some of the objections originally 
“taken to the abstract, or it may turn out 
that there is matter destructive of the title 
of the plaintiff (purchaser) which did not 
appear upon the abstract, and the reference 
to the Master must, therefore, be general as 
to the title of the plaintiff." 

On the other hand the. requisitions here 
were delivered aslong ago as November 
1, 1922, They are’ mainly requisitions 
asking for general information, and there 
appears to be no objection to the title other 
than the one before us. In a written 


statement of twenty-oné paragraphs there is: 


no suggestion of any defect in the title 
other than this restrictive covenant. Nor 
are there any in the eleven issues raised 
at the trial, although issue No.-7 is in 
general terms. As to that the learned 
Judge says : “ Apart-from-the defect arising 
out of the restrictive covenant it i8 clear 
that the marketable title of the plaintiffs 
is made out,” Ex 


There is also a marked. distinction - 


between our.practice.and that prevailing 
in the Chancery Courts. A. reference to 
title in the Chancery~Courts is almost a 
matter of course in.'a- contested specific 
. (16) (1834) 3 My: & K. 255; 41 R. R. 65; 40 E. R: 97. 
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., On the whole, 
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performanee action, The Court then gets 


' the advantage of the opinion on title of 
‘one of'the conveyancing Counsel to the 


Here ‘we have nosuch Counsel to 
The practice which has 
generally prevailed here up.to now is, I 
think, for the question of title to be fought 
out at.the trial. I have at times protested 


Court. 


-at that, and suggested to the parties that a 


preliminary reference to the Commissioner 


„on title would probably save much time. 


But it not unfrequently happens that the 


‘question of title is only one of the various 


points in a specific performance action, 
and the Court is anxious to assist the parties 


` by determining all points in dispute once 


and for.all without a reference to the 
Commissioner. If, in the present case, we 
were to send the case to the Commissioner 
for report on the title, it would probably 
only result in an additional hearing and 
additional delay, for one side or the other 
would take the matter to the Judge on 
objections to the report. | . 

therefore, I think the 
proper order will be to allow the appeal, 
and discharge the order made in the Court 
below, and to remand the suit for a further 
hearing. Our order had better be prefaced 
by a declaration to the effect that the 
restrictive covenant in the pleadings men- 
tioned is à material defect in the plaintifi's 
title, but that in the ‘events which have 
happened, the defendant No. l has not 
validly rescinded the suit contract and that 
the plaintiff ought to be allowed a period 
of three. months from the date of our 


.order in which to obtain a release of the 


said covenant, and that in that event she 


“will be entitled to a decree for specific 


performance, but that in default of such 
release being so obtained the defendant 
will'be entitled to be discharged from the 
suit. contract; and to a return ofher deposit 
with interest... The order should direct the 
remand to" be on Board on 
December 1, next, and, that there shall be 
a new issue No. 12, viz., whether the plaint- 
iff- has obtained a release of the restrictive 
convenant in the pleadings referred to and 
ifsoat what. daté. The remand wil be 
heard èn the.footing that Issues Nos. 4, 7, 
8,9 and 11 have been answered in the 
negative, and Issues Nos. 2, 3 and 6 in the 
affirmative. Issues Nos. 5, 10 and 12 will 
then remain for final determination, and it 
will be for the Trial Judgé to decide what 


7 . decree should then be passed. That prima 
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facie-will. depend ‘upon the answer to this ` 


No. 12." We inight; as 


additional , issue 


in:the Chancery Court, pass now a decree . 


' forspecific performance, but I think this 
might be open to misconstruction in this 
Court; and that accordingly the order I 
propose is better suited to local practice, 
As regards the present ownership of plot 
No. 12, it must be taken that S. D. Davar, 
named in the consent Ex. F dated February 
5, 1923, was the owner of plot No. 12 at the 


date of Ex. F. This was pleaded in para. : 


12 of the plaint and not disputed in the 
written statement or at the trial.. 

As regards .costs, I think on the whole, 
that.the costs up to date of each party, 
including the costs of this appeal, should 
be costsin the cause. Minutes ofthis order 
are to be shown to us within ten days. - 


Kincaid, J.—1 agree. 
. K. 8, D. Appeal allowed. 


ALLAHABAD HIGH COURT. 
‘SECOND Cin APPEAL No. 494 or 1923. 
November 12, 1924. j ; 
Present:—Mr. Justice Mukerji. 
RAGHUBIR SARAN DAS— 
PLAINTIFF—APPELLANT ` 
4 versus’ 
RAM DAS—DEFENDANT—RESPONDENT.' 


Procedure—Parties agreeing “not to produce oral 


evidence—Court-authorised to pronounce judgment after’ 


inspection of spot —Judgment, whether award—Appeal, 
whether, lies. 


At thé trial of a suit Counsel for the ‘parties stated ` 


that they did not desire to adduce any oral evidence 
and they ‘suggested that.the Court should inspect the 
| locality and should decide the case on the basis of 
the local inspection and on an examination of such 
documentary evidence as might be adduced by th 
jarties dm the day "when thé Statement was recorded: 
The ‘Court inspected the locality, examined the dogu- 
mentary evidence, heard the argpments, for the parties 
and decided the case; 
Held, that the parties did not intend to constitute 


the Trial Court their sole- arbitrator of the case and ' 
that the judgment ‘of that Court, therefore, did not ” 


amount’ to an award and was appealable. [p. 608, 


col. 2. 
Shahzadi Begam v. Muhammad Ibrahim, 59 Ind; 


Cas.787; 19 A. L. J.-14; 43 A. 266, Bahir Das Chak--^ 


“wawarti v v: Nobin. Chunder Pal, 29 O: 306;.6 .C2 W. 
N. 121, Nidamarthi Mukkanti v. Thammana "Ramayya, 
56 M. 76.and Chinna Venkatasami Naicken v. yem. 
katasami Naicken, or Ind: Cas. 827; 42 M. 625: 38 M. 
Le J.-291; (1919) M.: W QN 221; 95 M. L. T. 397, disi 


tinguished. . 


‘Second appeal from: a decree of the Dis- ic 


trici:Judge;- zMeerut,-dated “the Ist-of Feb: < 
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- Court below. 


` parties and decided: the case. 
` for the plaintiff-appellant that the partie 


Rave been ` relied’ ‘on, 


ruary- 1923, reversin#: ‘that of the Subt” 
ordinate J udge, Muzaffarnagar at Meerut.. 

Mr. P. I; Banerji and Dt. K. N. Katju, 
for the Appellant. 

Mr. K. C. Mital, for the Respondent.. 

JUDGMENT.-—This second, appeal 
raises some interesting points of law.. It" 
appears that the suit related to a certain `~ 
wall and a piece of land immediately to: 
the south ofit. -The plaintiff who is the, 
appellant before this Court claimed that ` 
the wall and the land were his private pro- . 
perty. He complained that the.respondent, .- 
the defendant, interfered with his right: of. 
possession in certain ways. At this stagé | ^ 
of the case it is not necessary to enter into... 
the details. The Court of first instance. 
partially decreed the suit and ordered the 


supposed interferences with the right of the’ - 


plaintiff to be removed. The lower Ap-: 
pellate Court came almost to a directly | 
opposite conclusion and ordered the suit to 
be dismissed in toto. 


[61.0.1995] - 


The first point that has been taken in — 


this Court is that no appeal lay to.the .. 
This plea arises out of the 
following circumstances. 

At the trial of the suit,.the ‘Counsel for’. 


' the parties stated that they were not pré- | : 


pared'to adduce any oral evidence. . They: 
suggested that the Court, Subordinate J Mer ^ 
Should inspect the locality and should de-.; 


might. see on the sgpot'and on an examina-, ^ 


E tion of such documentary évidence as might, 


be adduced by the parties up to 3 P. M, of" 
the day" when the statement was recorded. 
The learned Subordinate Judge inspectad. ., 
the locality, examined’ the documentary, 
evidence, heafd the arguments for the.” 
It is urged -: 





really constituted the Subordinate Judge’. 
their sole Arbitrator of the case and that. 


the judgment was :really an award of an a 
-Arbitfator, „and no appeal lay to the’ Dis- " 
Several cases réported in. 
Shahzadi Begam v. Muhammad Ibrahim (1), ` 
Bahir ‘Das Chakravarti v. Nobwi Chanter 


trict . Judge. 


Pal (2), Nidamanrthi © Mukkanti v. Tham- ` 


mana Ramayya (3) and Chinna Venkata- , ^ 


sam. Naicken 'v Venkatasami- ‘Naicken (4)... 
‘on behalf of the 


- (0) 59 Ind: Cas., 187; 19 A.: L. EY ‘14; 43 A, 266. 
(2) 29 C. 306; 6.0. W. N. 121. 
43) 96M. 70. ^ 

4) 5 ena Cas.. $27; pty: 635; 1 T 3 LS 
“qa AL W. N. 231; 95 M, L, T 907.” 


‘cide - the case on the basis of what he’ s 





Pa 
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cases and I-have found that the intentions 
of-the . parties in those cases: were clear 
and were that they were binding them- 
Selves by the decision that might be 
given by the Court, : No ‘such intention 
can be:gathered from the language used 


in this particular case. ` All that the, parties: 


-did was to make a statement that. they 
"were not- going to adduce oral evidence 
and that they requested the Court to exer- 
cise its inherent power of inspection 


-of the’ locality. That is.all. The parties ` 


did nothing beyond this, It was open- to 
the parties not to adduce any oral evidence. 
As.a matter of fact, in the circumstances 
of a case like this, the oral evidence could 
be of little use.’ The oral evidence that 
could be: adduced would only go to show 
the state of facts as could be ascertained 
more easily on an inspection. The facts 
were, for example,. how. certain beams lay, 
where certain spouts existed and .so forth. 
In my opinion an appeal did lie to the 
lower Appellate Court. ` 

. Coming tothe merits of the case. The 


learned Judge has found that the plaintiff 


‘had no title to the property claimed, viz., 
to the wall and theland and dismissed the 
Suit. The Court also considered certain 
other aspects of the case which will be 
mentioned presently. 

In this 
‘the lower Gourt's finding that the plaint- 
iff had no -title-be accepted as final there 
still remained the:fact that the plaintiff 
had, certain possessory rights and the 
lower Appellate Court had ignored the 
.consequences.of such rights as were appa- 
rent on theface of the record. I propose 
io examine this aspect of the case. 

: There can be no doubt that the finding 
of the learned Judge as to title is con- 
clusive. This finding is based on facts 
observed on the spot and on an examination 


of the documentary evidence adduced by - 
The Court found that the wall. 


the parties, 
which the plaintiff claimed as his own was 
a part ofa much larger ‘wall going round 
a large tract of land within which were 
good.many shops and business quarters. 


The Judge found that.the land which the” 
plaintiff claimed as his own was a portion.’ 
of alane which went all round the land - 
enclosed by the :wall and. inferred thatit- 
was a part of the site of- the market Smith- .- 
\ganj itself which was enclosed -by the en- : 


39 | 
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appellant in support of his argument. I. 
have examined: each and every one of these . 


Court, it has been urged that if 


- which the plaintiff got there. 


,to remember that title there is none. 
land lay, vacant and. people visiting the 
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closing wall. ‘These were findings to which 
the lower Court had. absolute jurisdiction 


. to arrive and I am clear that this finding 


is binding on this, Court, 

_ Now coming to the question of posses- 
sory right and the consequences thereof. 
The Court of first instance dismissed a 
part of the plaintiffs suit and there was 
an appeal against that judgment. We 
need not, therefore, consider that part of 
‘the plaintiffs.suit which failed in the Court 
.of first instance. The judgment of the 
Appellate Court shows that only one point 
was taken before it, concerning the question 
‘as it remained after the finding that the 
plaintiff had no title either to the wall or 


.to the site. As the judgment shows, it 


was urged on behalf of the plaintiff that 
the defendant's new building had blocked 


. up two of his windows, opening on the lane. 


"Ihe learned Judge pointed out that these 
openings had been created during the 
course of the suit and when the defendant 
was erecting his own building. It is clear, 
therefore, that there are no merits in this 
portion of the case. I may point out that 


nothing .was said in the plaint about these 


windows for the simple reason that they 


-never existed . when the claim was filed. 


The Court of first instance having found 
that the wall and the land belonged tothe 
plaintiff ordered that the mud spread on 
the surface of the land (which has been 
described throughout as abchak) should be 


. removed and the room builtover the lane 


should be demolished and the water spouts 
of the: plaintiff should be restored to their 
original condition. 'This is all the relief 
Now if the 
land be not plaintiffs property no question 
of the removal of the earth that was stored 
on thatland arises. According to the plaint- 
iff's - statement in the plaint, the: aBchalc 
land in suit used to be frequented by 
passers by almost as if it were a public 
road. . No question. of possessory right can, 
therefore,attach tosuch property. We have 
The 


the -market passed over it, There was, 
therefore, no de facto possession of the 
plaintiff over the land. . Order as to demo- 
Tition of the,roof cannot.be sustained in 
the absence of a finding that the land over 
which the roof was built was the property 
of the plaintiff. It is true that the plaint- 
iff. has used a.part of the wall, which he 
claimed as his and which has been found 
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not to be his, for the purposes of support- 
ing hisown building. But if this user of 
the wall has given the plaintiff.any pos- 
sessory right at all, that- possessory right 
must exist on those portions of the wall 
alone which support his buildings or beams. 
His possessory right cannot be extended, 
by any fiction of law, or asa matter of in- 
ference, over any other portion of the 
large wall, a portion only of which is in 
plaintiffs use. His claim, therefore, to have 
the roof builtover the lane removed cannot 
be sustained in any view of the case. 

There remains the question of spouts. 
It appears that the. water from the spouts 
wil no longer flow over the surface of the 
lane, but will fall on theroof of the newly 
-built room and will be drained off from 
that place. It has been urged that it is 
an absolute right of the plaintiff to let the 
water from his spouts fall on the land and 
that the defendant had no right to inter- 
fere. It is the decided opinion of both the 
Courts below that the suit is based on 
pure stubbornness en the part of the par- 
ties and that the actual inconvenience 
suffered by the plaintiff was insignificant. 
The question then is whether the fact that 


the plaintiffs spouts dropped water on the . 


‘surface of the lane will entitle him to in- 
sist on any building erected under the 
spouts being removed. The learned Judge 
in the Court below has found that the lane 
is the property of either Government or 
.the Municipal Board.. He has found that 
the plaintiff obtained from time to time 


erect his buildings. The utmost then that 
he can say is that the Municipality by al- 
lowing -him to construct the spouts granted 


tothe plaintiff a right of easement to dis- . 


- charge water from his roofs over Munici- 
: pal’ land. If that be so the plaintiff cannot 
claim any higher right than that of the 
owner ‘of dominant heritage. It is common 
ground that the construction in dispute 
was made: by the defendant with the per- 
. mission of the Municipal Board. The 
Municipal Board would have a right, as 
. the owner ofa servient heritage, to make 
any arrangement they like, so long as. they 
- did not thereby restrict the easement or 
render, its exercise less convenient. The 
principle underlying will be found enacted 
in s. 27 of the Easements Act. It cannot 
be said that the right of dropping of water 
was a possessory right. 
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.by grant and nothing else. 


: the mere fact that the creditor 
“the permission of the Municipal Board to- 


The right might - 
at the most bea right of easement acquired 
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If it bea right 
of easement, the law enacted in s. 27 of 
the Easements Act will apply in full force., 
If it did not, the plaintiff's position would 
be worse. 

I am satisfied that there is nothing in 
this appeal which should induce this Court 
to interfere with the judgment of the 
learned District Judge. 

The appeal fails and it is hereby dis- 
missed with costs which will include 
Counsel's fees in this Court on the higher 
scale. : : 

Z. K. Appeal dismissed. ` 


. LAHORE HIGH COURT. 
CivIL Revision No. 208 or 1924. 
July 3, 1924. 
Present:—Mr. Justice Scott-Smith. 
RAM GOPAL-—PLAINTIFF— APPELLANT 


“versus 
GANESHI LALL—DEFENDANT— 
RESPONDENT. 

Contract Act (IX of 1872), s. 28— Bond. executed in 
consideration of debt due and withdrawal of prose- 
cution, legality of —Public policy. 

Where a bona fide debt exists and where tho trans- 
actions between the parties involve a civil liability 
as well as possibly a criminal act, a bond given by 
the debtor as security for the debt constitutes a valid 
and enforceable agreement. [p. 611,col. 1.] - 

Where there is good consideration for a bond; 
on recovering the 
bond gave up a non-compoundable criminal pro- 
secution against the debtor does not invalidate the 
agreement contained in the bond to pay a debt which 
was justly due. - [p. 611, col. 2. 

Jai Kumar v. Gauri’ Nath, 28 A. 718; 3 A. L. J. 
508; A. W. N. (1906) 212, relied on. 

Civil revision from an order of the Small 
Cause Court Judge, Delhi, dated the 5th . 
December 1923. i 

Mr. Shamair Chand, for the Petitioner. 

Lala Jagan Nath, for-the Respondent. 

JUDGMENT.—This is an application - 
for revision from the order of the Small 
Cause Court Judge, Delhi, dismissing the 
plaintiffs suit for Rs. 452 which was brought 
upon a bond for Rs. 400 executed on the 
24th May 1922 by defendant No. 1 as 
principal and defendant No. 2 as surety. 

The facts are briefly as follows :— 7 

The plaintiff held three bonds in ‘his . 
favour executed by defendant No. 1 on the 
llth January 1919, 17th May 1919 and 19th 
September 1921, interest being agreed upon, 
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_at 2 per cent. per mensém. ~ As security . for. 
the debt—in the first bond two tongas and 


a horse and harness were pledged. The. 


plaintiff. instituted’ criminal. proceedings 
under s. .406, Indian Penal Code, against 
defendant No: 1 alleging that he had dispos- 
ed of tlie pledged property. A -warrant of 
arrest was issued by the Criminal Court and 
the’ case fixed for hearing -on the 25th May 
1932, On 29th May 1922 defendant No. 1 
executed the bond in suit for Rs. 400 on 
account of balance of debt due and his 
brother defendant No. 2 became his surety. 
_Interest was fixed at 1 per cent. per mensem 
in place of 2 per cent. previously agreed 
upon. The learned Judge of the Small 
Cause Court’ dismissed the suit on the 
ground that part of the consideration for 
the bond in suit was withdrawal from the 
criminal proceedings under s. 406, and as 
the offence under s. 406, Indian Penal Code, 


is a non-compoundable one its composition. 


- was illegal. He held in effect that as part of 


the considerdtion was contrary to law no. 


suit could be-brought on the bond. , 

The plaintiff has come up to this Cour 
on the revision side and it is contended on. 
his behalf that defendant No. 1, at all events 


. was liable for re-payment of the debt and. 


that this part of the -consideration for the 
bond sued upon can be separated from the 
other. part, namely, the giving up of. a 
criminal prosecution. The plaintiff's Counsel 
- also says that he. is quite willing to give 
up his claim against defendant No. 2 the 
“surety. In. Pollock and Mulla's Contract 
Act, at p. 168, it is stated that agreements 
- for stifling prosecution are a well-known 
class of those which the Courts refuse to 
. enforce on this ground. The. principle is 
that "You shall not make a trade of a 
felony." Now itis contended in the pre- 
sent case that there is no question that the 
plaintiff is making a trade.of a felony. 
The debt was actually due to him from de- 
. fendant No. 1. ‘It is pointed out that the 
plaintiff could have sued upon the original 
bond and there is, therefore, no.reason why 
he should not.sue upon thé bond substitut- 
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GANESÈT LALL.— 
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page 721* the following remarks made by 
Cotton L. J.,in an English case are quoted: 
“It seems to me that there is a distinc- 
tion between getting à security for a debt 
' from the debtor himself and getting it 
- from a third person who is under no obliga- 
` tion to the creditor. A threat to prosecute 
is not of itself illegal, and the doctrine con- 
tended for doés not apply where a just 
and bona fide debt actually exists, where 
there is' good consideration for giving a 
* :Security, and where the transaction between 
-the parties. involves a civil liability as well 
“as possibly a criminal act. In my opinion 
‘a threat to prosecute does not neces- 
: sarily vitiate a subsequent agreement 
by the debtor to give a security fora debt 
which he justly owes to his creditor.” In 
my opinion these remarks apply with force 
to the present case. There was a threat by 
the plaintiff to prosecute defendant No. 1 
for criminal breach of trust. But it appears 
-to me that that threat does not necessarily 
vitiate the agreement of the bond in suit, 
given by thé debtor in regard to the debt 
-which he justly owed, to his creditor. 
` Certainly there was no necessity for defend- 
ant No. 2 to stand surety and to that 
extent I think the agreement was probably 
- void, but as the petitioner does not press his 
claim against the surety it is unnecessary 
to discuss this point further. No case has 
been cited by Counsel for’ the respondent 
exactly on allfours with the present one. 
Here there was good consideration for the 
defendant No. 1 to pass the bond sued upon 
and the mere fact that the plaintiff on 
recovering the bond gave up the criminal 
prosecution against his debtor does not 
appear.to me to invalidate the agreement 
to pay a debt which was justly due. 

I, therefore, allow the revision and'setting 
.aside the orderof the lower Court decree 
the plaintiff's claim in full against Ganeshi 
Lall with eosts of both Courts. 

Z. K. Revision allowed. 
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-edfor it. In Jai Kwmar v. Gauri Nath (1) ` 


itwas held that -where a bona. fide debt eA. 


-exists-and where the ‘transactions between ~ 


the parties involve a civil liability as well 
as possibly a criminal act, a. promissory- 
note given by the ‘debtor as securify for the 

debt.. constitutes & valid agreement, “At 


elis 
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s 


619 
MADRAS HIGH COURT. 
Orvit REVISION Perrrion No. 133 

or 1923, 
September 8, 1924. 

Present :—Mr. Justice Jackson. <. 
Tis PRESIDENT, TALUK BOARD, 
: HOSPET—COUNTER-PETITIONER— ` 

DEC ‘PETITIONER 
7 versus A 
TUTUR CHANDRAPPA— 
PETITIONER— RESPONDENT, . 


` Madras Local Boards Act (XIV of 1920), ss. 55 (2)" 


(4), 6?—Honorary Magistrate, resignation by—Dis- 


qualification for election, whether removed before accept-* 


_ance of resignation by Government—Interpretation of 

Statutes. i 

An Honorary. Magistrate, disqualified as such for 
‘election asa member of a Local Board under s. 55 (2) 
(4) of the Madras Local Boards Act, cannot relieve 

“himself of that disqualification merely, by submitting 
his resignation to Government. The disqualification 
subsists until the resignation is accepted by the 
Government. 

After an office is conferred and assumed, it cannot 
be laid down without the consent of the appointing 
ower. 

a Pease v. Lowden, (1899). 1 Q. B. 386; 68 L. J. Q. D. 
239; 63 J. P. 56; 79 L. T. 672, Akula’ Sudarsana Rao 
v. T. A. Christian Pillai, 76 Ind. Cas. 813; 45 M. L. J. 
A Judge has no dispensing power which allows 

‘him to go behind the plain import of a Statute. 


Petition, under s. 107 of the Govern-. 


ment of India Act, praying the High Court 
“40 revise an order, dated 17th November 
1922, of the District Court-of Bellary, in 
. O. P. No. 47 of 1922, : 
. Mr. K. Rajah Iyer, for the Petitioner. 
Mr. C. Sambasiva Rao, for the Respondent. 
- JUDGMENT.—Petition to revise the 
order of the District Judge.of Bellary: on a 
reference made to him under s. 57 of Madras 
Act XIV of 1920. The point referred to 
by the Judge, which is the sole question 
for determination, is whether an Honorary 
Magistrate who is disqualified for election 


as member of a Local Board under s, 55 (2),. 


(4) of the above Act, can relieve himself of 
‘that disqualfieation by submitting his 
resignation to Government or whether, on 
the contrary, the disqualification subsists 
until Government have removed him from 
his office. og ; 

The point was also referred to the Local 
self-Government Department by the Presi- 
dent ofthe District Board, Bellary, and it 
replied in Government Order No. 1301, L 
and M dated 1st August 1922: 
ary Magistrate is disqualified for election 
or appointment as a member of a Local 
Board before his resignation is accepted 
by the Government". This- order was filed 
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before the District Judge who held that it 


: was in literal conformity with the law, 


and that it would be thought, the matter 


“might have ended. But the learned Judge 


proceeding upon what he describes as the 
spirit of the law, apparently meaning the 
intention of the Legislature which it had 
failed to express in its Statute, declared 
that a bare resignation is sufficient. A 
Judge has no dispensing power which allows 
him to go behind the plain import of a 
Statute, and on this particular point the 
law is clear, Under s. 14 (1) ofthe Cr, 
P. C. the Local Government may confer 
upon any person allorany ofthe powers 
conferrable on a Magistrate. Under s. 26 of 
the Gr. P. C. all Magistrates may be removed . 
from office by the Local Government. A 
person so appointed cannot remove himself 
by resignation. This is the doctrine of the 
English Common Law; after an office was 
conferred and assumed, it could not be 
laid down without the consent of the ap- 
pointing power, Paine’s. Law of Elections, 
1890, page 201, English Case-Law is not of 
much assistance unless we know the exact 
terms on which the office sought to bere- 
nounced was held. But Pease v. Lowden (1) 
follows the above principle of Common Law. : 
Two Scotch cases quoted in Rogers on Eléc- 
tions, Vol. II, page27, carry thematternofur- . 
ther, as shown in Akula Sundarasana Rao v.' 


. T. A. Christian Pilla? (2) where they are 


discussed, In this Madras case ib is remark- 
ed; "it may be that the need for acceptance 
does not apply to honorary appointments. 
But it is unnecessary to pursue this line of 
argument further." Page 799*. I do not know 


- what line of argument was then advanced. 


It is suggested before me that the appoint- 
ment of an Honorary Magistrate is analogous 
to à contract without consideration, but pur- 
sued to its logical conclusion, this becomes 
absurd, for.such an appointment would be 
void ab initio. Iseeno distinction in law 
between a Magistrate who ‘receives and a 
Magistrate who does not receive a salary 
for the performance of his duties. There- 
fore, the headnote to Akula Sudarasana Rao: 
v. A. T. Christian Pillai (2) is correct, al- 
though that actual judgment contains obiter, 
a .query in the contrary sense. “An 
Honorary Magistrate does not cease to'hold 


(1) (1899) 1 Q. B. 386; 68 L. J. Q. B. 239; 63 J. P. 
56; 19 L. T. 672. A: 
(2) 76 Ind, Cas. 813; 45 M. L. J. 798; 33 M.-L. T 
215; (1924) A. T. R. (M.) 306. * ; 
*Page of 45 M. L. J.—[Ed.] : 
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his office on: ‘his resignation but only when. 
` the resignation is accepted“. - 

The: Civil Revision Petition is allowed: 
-with costs. ` - 


WON. V. Petition alowed, : 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
. No. 60 or 1924: Surr No. 1379 or 1921. 
- . September 10, 1924. ` 
'  Present:—Sir Lallubhai Shah, KT., 
Acting Chief Justice, and Mr. Justice 
Kineaid. 
MUKUNDOHAND BALIA —PLAINTIFF— 
' APPELLANT , 
versus 


. BOBHAGMAL D ATREA T, Desmar . 


RESPONDENT. - 
Wagering Contract—Kaccha adatia, position of— 
Teji mandi transaction, nature of—Transaction, when 


wager---Intention to deal . in differences only—For- 


ward transactions. 
A. kactha adatia in Bombay enters into transactions 


on behalf of his up-country constituent with third 
- parties in Bombay, and when he enters into such ' 


transactions under instructions from his up-country 
constituent, ‘thé third party is responsible for the 
losses. to the up-country constituent. 


constituent would be résponsible. The name of the 
up-country constituent is not communicated to the 
third party in Bombay, but the name of the third 
party with whom the kaccha, adatia transacts business 
on behalf of the up-country constituent is communi- 
cated to the up-country constituent. The adatia enters 
into contracts with the third parties in Bombay on 
"behalf of his up-country constituent as an agent, 
7 ony = of the principal not being disclosed. [p. 614, 
co 

‘There is no presumption as regards teji mandi 


" transactions. that they are wagering transactions. [p 


615, col. 2. 

Manilal Dharamsi v.  Allibhai Chogla, 68 Ind. n 
481; 47 B. 263; 24 Bom. L. R. 812; (1922) A. LR 
(B: Y 408, ‘referred to. 

Where the plaintiff is employed as a, kaccha adatia 
by an up-country constituent, and where transac- 
tions are entered into by the, adatia with third parties 
in Bombay, and where the intention of..the third 
parties is not shown to beto deal in differences only, 
is is not enough for the defendant to prove an 
agreement between himself and his adatia that the 
` adatia would so: arrange business for him as not to 
require him to give or take delivery. In ordér thàt 
a-traisaction may be treated as a wager, it is essen- 
tial that, the common intention of the two chee 
should be to poala in differences ` “only. [p. 616, col, 
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party in Bombay both the kaccha adatia and his 
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pe Cursetjt "Parakh v. Mankfi Dossabhoy, 22 

B. 899; 11 Ind. Dec. (x. s) 1182 and Sassoon v. 
Tokersey, 28 B. 616; 5 Bom. L. R. 503, referred to. 

Mr. B.J. Desai (with him Mr. M. C. Setal- 


~ vad), för the Appellant. 


Mr. Thanawalla with him Mr. Campbell, 


: for the Respondent. 


` JUDGMENT.--The plaintif in this 


' case`carried on business iri, Bombay as & 


“shroff and merchant and kaccha and pakka 
adatia at. the material time. The defend- 
ant resided and carried on business at 
* Itchhavar within the territory of the Bhopal 
State under the name and style of Bagmal 
Gianmal and Sobhagmal Thanmal. As an 
up-country-constituent the defendant did 
business in-Broach and Bengal cotton 
through the plaintiff in Bombay. He employ- 
ed the plaintiff as his kaccha adatia to do 


^ business for him in forward transactions in 


cotton. The transactions commenced in 
Sambat 1971, but we are not concerned with 
the transactions of the Sambat years 1971, 
1972 and 1973 directly, In Sambat 1974, 
there were various forward transactions and 
‘teji mandi transactions carried out by the 
plaintiff on behalf of the defendant and 
. there was a certain sum due by the firm of 
Sobhagmal Thanmal to the plaintiff, which 
also was included in the agency account 
for the Sambat year 1974. : 

The plaintiff filed the present suit in 
March 1921 to recover Hs. 1,83,632-5-6, in- 
clusive of interest up to the date of the suit, 
on the-agency account between him and the 
defendant for the Sambat year 1974, 

The defendant pleaded that the sum due 
by the firm of Sobhagmal Thanmal was not 
Tightly included in this agency account, 
and that the plaintiff's claim in respect of 
that sum was barred by limitation. Purther 
. it was: pleaded that the amount of the profit 
made in respect of jute, the plaintiff should 
give credit to the defendant in this account. 
The principal defence was that. all those 
forward transactions and teji mandi tran- 
. sactions were wagering transactions. This 
defence was put in the written statement 
in this form:— 

“The defendant admits that the plaintiff 
acted in Bombay as the kaccha adatia of 
the said two firms in various transactions. 
The defendant says that the transactions in 
‘Broach - and Bengal cotton and the teji 
mandi transactions in Broach cotton werd 
all wageringand gambling. The defendant 


says that it was agreed and understood be- 
~ tween the parties that as regards transactions 
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in Broach and Bengal cotton only differ- 
énces were to be paid and received and that 
the plaintiff should not upon the defend- 
ants orders enter into any transactions 
therein with any person or firm who were 
likely to insist upon delivery being given 
or taken." . 
^ On these pleadings several issues were 
raised, and the three points of defence which 
Ihave just mentioned, were considered by 
thelearned Trial Judge on the oral and 
documentary evidence in this case. The 
learned Judge came to the conclusion that 
the item of Rs. 10,521-9-6 was properly in- 
cluded in the agency account as between 
the plaintiff and the firm of Bagmal Gian- 
mal, that it was done with the consent of 
the firm of Sobhagmal Thanmal, in which 
another partner Khemraj Maganlal was in- 
terested along with the defendant Sobhag- 
mal Gianmal. As regards the transaction 
of 546 jute bales, the learned Judge held 
thatit was a transaction on behalf of the 
defendant, and that as it was a joint vent- 
ure of the plaintiff and the defendant, it 
could not form a proper item in the cotton 
agency account. As regards the principal 
defence of wager, the learned Judge came 
to the conclusion that there was an 
understanding between the plaintiff and 


the defendant ‘that the plaintiff was not - 


tocallupon the defendant either to give 
or take delivery on any occasion, and 
that the transactions were in the mature 
of wagers, even though the actual con- 
tracts entered into by the plaintiff with 
third parties in Bombay on behalf of the 
defendant were not wagering transactions. 
The learned Judge was of opinion that the 
nature of the contracts with the third parties 
enteref into bv the plaintiff on behalf of 
the defendant could not affect the question 
as between the plaintiffand the defendant 
as to the transactions being wagérs. Accord- 
ingly he came to the conclusion that the 
forward transactions and the teji mandi 
transactions in cotton in respect of which 
the plaintiff claimed the various amounts, 
were wagering transactions, and dismissed 
the suit with costs, except the costs of 
issues Nos. 1, 2,3,7 and 8, which costs 
were ordered to bepaid by the defendant 
to the plaintiff. E 

The plaintiff has appealed to this Court 
from the decree passed by Mr. Justice 
Kemp ; and the principal question in the 
appeal is whether these transactions be- 
tween the plaintif and the defendant are 
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wagering transactions. Ib is necessary to 
state at the outset the course of. business 
between the parties. Itis an admitted fact 
that the plaintif was employed by the de- 
fendant as his kaccha adatia in Bombay, 
and all the transactions, with which we are 


-concerned in this suit, were carried out by 


him as a kaceha adatiaa. The incidents of 
kaecha adatia in Bombay have been stated 
by Chandavarkar, J., in Fakirchand Lal- 
chand v. Doolub Govindji (1). Though 


“the course of business in the present case 


may vary in some details, in all essential 
particulars the course of transactions here 
resembles that stated in the judgment to 
which I have just referred. 

It is not disputed and cannot be disputed 
that a kacċha adatia in Bombay enters into 
transactions on behalf of his up-country 
constituent with third parties in Bombay, 
and that when he entersinto such transac- 


tion under instructions from his up-country 


constituent, the third party is responsible 
for the losses to the up-country constituent. 
To the third party in Bombay both the 
kaccha adatia and his constituent would be 
responsible. Thename of the up-country 
constituent is not communicated to -the 
third party in Bombay, but the name of the 
third party with.whom the kaccha adatia 
transacts business on behalf of the up- 


. country constituent is communicated to the 


up-country constituent. The adatia enters 
into contracts with the third parties in 
Bombay on behalfof his up-country con- 
stituent as an agent, the name of the princi- 
palnot being disclosed. Imay mention 
that these facts are practically admitted by 
the defendant. In hisevidence he admits 
that he employed the plaintiff as his kaccha 
adatia at four annas commission. He 
admits that he was responsible if the other 
party failed. By the expression “other 
party” is meant the third party with whom 
the contract is entered into by the adatia. 
Then in cross-examination he admits that 
the plaintiff was not liable for loss or the 
goods on these transactions, and that the 
plaintiff used to inform him of the persons 
with whom the transactions were effected. 
Thus it is essential to remember that 
when under instructions from the defend- 
aut, the up-country constituent, the plaint- 
iff.entered into transactions with third 
parties in Bombay as his kaccha adatia, he 
did so in terms on behalf of an undiselos- 


(1) 7 Bom. L. R. 213 at pp. 215, 216. 
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was established on his enteri ing intò these 


transations between the third parties and. 


the defendant. Exhibit M contains entries 
in defendant's journal showing the names 


of various persons with whom the -parti- ` 


cular transactions were entered into by the 
plaintiff on behalf of the defendant. The 
defendant admits that the names of third, 
parties were communicated to him by the 
plaintiff, and though Ex. M does not re- 
late to the transactions in suit, if is'clear 
that the course of business witli reference 
-to the transactions in suit was exactly as I 
have just described. 

The defendant's case then is that he had 
arranged with the plaintiff that he should 
never call upon him to give or take 


delivery. He has stated in his evidence. 


this agreement in’ these terms:—‘ I agreed 
to “give business on terms. I was only to 
pay differences and not give or take delivery 
and so also his constituents". Thereby he 
means that even the third .parties with 
whom the plaintiff entered into transactions 
on-defendant's behalf were not to give or 
take delivery. ] 

It may be stated that the learned J udge 
has found in fact, and the record justifies 
.the finding, . that so far as the third parties 
in Bombay were concerned, the transactions 
were not wagers, and that, as between the 


plaintiff and the defendant on the one hand. 


and thosé third parties, on the other the 


transactions were such as could be enforced: 


in law by or against them, At page 55 of the 
Paper Book, Part I, the effect of the evidence 
is stated. - The plaintiff's evidence on this 
point, which is parctically unchallenged, 
is tothe effect that the transactions with 
third parties were not wagers, that is, they 
did not agree to deal in differences - ‘only. 
-It may also be mentioned that the transac- 
. tions in suit, like other transactions in the 
` previous Sambat years, were arranged, at 
least in part, by the defendant's: munim in 
Bombay with third parties and that 
the plaintiffs name was given as the kaccha 
adatia for the defendant by the munim 
of the defendant. Exhibits A, B, C and O 


are letters evidencing. this course of con- ~ 


duct; and it is indisputable that atleast 
some of the transactions were arranged 
with third parties in that way ,1.e., mot 
directly by the plaintiff, but by the 
defendant's munim, and then the plaintiff 
was informed as the: kachha adatia for 
him. The:]learned Judge has -not read 
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these Exhibits in the sense in which I 
have just described them. But those 
letters are typical of the manner in which 
some ofthe transactions were entered into, 
and clearly show that in fact several 
transactions were arranged in that way, 
that the defendant's munim brought about 
the transacations, and finally effected them 
through the plaintiff as the defendant's 
adatia, the intervention of the plaintiff 
being necessary as the Bombay merchants, 
with whom these . contracts would be 
entered into, would ask for guarantee for 
the payment of losses on behalf of the 
up-country constituent. 

Most of the transactions in suit were 
forward transactions in Broach cotton, and 
some were teji mandi transactions in 
cotton. In this case there is no essential 
difference between the teji mandi transac- 
tions and the forward transactions in 
Broach cotton, so far as the plea of wager 
is concerned. It is not suggested before 
us that there is any evidence to distinguish 
the teji mandi transactions from the 
forward transactions in Broach cotton, 
Hither’ all these are wagering transactions 
or none of them is a wagering transaction 
according to the argument before us. It 
is, therefore, unnecessary for us to deal 


_ Separately with the forward and teji mandi 


‘transactions. Though the learned Judge 
was rather inclined to the view that the 
teji mandi transactions would be prima 
facie wagering transactions, he treated 
both the sets of transactions practically on 
the same footing on the evidence; and it is 
a matter to be decided on the evidece in the 
case, as to whether all these transactions 
are shown to be wagering transactions. I 
may mention that there is no presumption 
as regards teji mandi transactions that 
they are wagering transactions as pointed 
out by this Court in Manilal Dharamsi v. 
Allibhai Chagla (2). 

I agree with the learned Judge in his 
conclusion of fact that the defendant must 


‘have pointed out to the plaintiff that he 


would not be in a position to give or take 
delivery, and that the defendant arranged 
with the plaintiff that he should not he 
called upon to give or take delivery. J do 
not consider it necessary to examine in 
detail the evidence bearing on this point, 
namely, that as between the plaintiff and 
the defendant there was an understanding 


2)-68 Ind. Cas. oi us "B. 263; 24 Bom. L R. 813; 


a 32) A. L R. (B.){4 
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that ‘the plaintiff would. not call upon the 
defendant either to give or take delivery. 
On these facts the question arises whether 
the transactions in suit can be treated 
as wagering transactions. The learned 
Trial Judge is of opinion that- the circum- 
stance that there was no arrangement with 
the third party that he should only receive 
or pay- differences is immateral, if there 
was an arrangement with the agent that 
‘the defendant would only be called upon 
to pay or receive differences, In coming 


to this conclusion the learned Judge has. 


been influenced by the decision.in Manalal 
Raghunath v. Radhakisan Ramjiwan (3). 
Apart from the decisions, where the plaintiff 
is employed as a kaccha adatia by an 
up-country constituent, and where transac- 
tions are entered into by the adatia with 
third parties in. Bombay, and where we 
have as in this case, the circumstance that 
the intention of the third parties is not. 
shown to be to dealin differences only, it 
seems to me that it is not enough for the 
defendant to prove an agreement between 


himself and his adatia that the adatia. 


would so arrange business for him as not 
to require him to give or take delivery. In 
order that a transaction may be treated as 
a wager, it is essential that the common 
intention of the two parties should be to 
deal in differences only. The two parties 


to the contract in this case would be the’ 


defendant and his agent on the one hand 
and the third party with whom the adatia 
enters into the contract on behalf of the 
defendant on the other hand. It is 
essential for the defendant to prove, not 
what his arrangement with the: plaintiff 
was, but as to whether there was a common 
intention to wager as between him or the 


plaintiff on the one hand and third party 


on the other. In this case itis established 
that the contract which is entered into by 
the adatia on behalf of the up-country 
constituent is a real contract which is 
enforceable against the third party by the 
defendant. The mere fact that as between 
the defendant and his agent there is an 
arrangement that the agent shall so arrange 


business as not to require the defendant to ` 


give or take delivery is a matter which does 
not affect the nature of the contract as 
between him and the third party in Bom- 
bay, but is à matter merely between him 
&nd the plaintiff, not affecting the nature 


(3) 62 Ind. Cas. 361; 45°B, 386; 22 Bom. L. R. 
18. > a 
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of the contract. Having regard to - the’ 


admitted course of business between the 
parties, and thelaw on the point, I should 


. feel little diffieulty in holding that .the 


plea of wager is not open to the defendant, 
unlesshe isin a position to prove that the. 
transactions entered into with third parties 
on behalf of the defendant were wagers, 
i. e. that the common intention of the 
defendant and the plaintiff and- the third 
parties was to deal in differences only. 

Coming to decided cases on this’ point, 
it seems to me that the ratio decidendt 
in Perosha Cursetji Parakh v. Manekji 
Dossabhoy (4) supports the view which... 
I have just mentioned. In Sassoon v. 
Takersey (5), it has been pointed out: 
that in order “that a transaction may 
fall within s, 30 of the Indian Contract 
Act, there must be at least two parties, - 
the agreement between whom must be by: 
way of wager, and both sides must be 
parties to the wager,” Though’ the. posi- 
tion of the agent in that case was not ' 
exactly the position of a kaccha adatia; 
asin this case, but in essential. respects 
it closely resembled the position of the 
present plaintiff. There it was. held that 
unless the common intention of the two 
parties was-to dealin differences- only, the 
contracts could not-be treated as-wagering 
transactions, à 

As regards Manilal Raghunath v. Radha- . 
kisson Ramjiwan (3), it must be remembered 
that it was the case of a pakka adatia. The 
position of a pakka adalia is essentially 
different from that of a kaccha Adatia, 
The incidents. of pakki adat in Bombay 
have been stated in Bhagwandas .Navotam 
das v. Kanji Deoji (6) and -that statement 
kas heen approved by their Lordships of the 
Privy Council in Bhagwandas ‘Parasram v; 
Burjorji Ruttonji Bomanji (7). In Manalal 
Raghunath v. Radhakison Ramjiwan (3) the 
two questions which may arise for considera- 
tion ina case of that character have been 
stated by the learned Chief Justice, With 
reference’ to the first question, namely, “If 
the contract between the parties was ne of 
employment for reward, was it knowingly 


. made to further or assist the entering 


(4) 92 B. 899; 11 Ind. Dee. (N. s^ 1182. 

(5) 28 B.616; 5 Bom. L, R. 503. 

(6) 30 B. 205: 7 Bom, L. R. 611. : 

(7) 44 Ind. Cas. 284; 45 L A. 29; 20 Bom. L. R. 561; 
23 M. L. T. 203; 34 M. L. J. 305; 4 P. L, W. 279; 16 
A. L. J. 241; 87 C. L. J. 358; (1918) M. W. N.315; 13 
Q. W.N. 625; 7 L. W. 577; 42 B. 373; 11 Bur, L. T, 
211 (P, C) |. : 
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wagering,". the . learned " Chief: Justice 
proceeds: to- ‘point out what the defendant 
would have to prove in order to succeed 
on that issue : 
stated the last one shows that, even if the 
plaintiffs did not contract. with third 
. partiés in pursuance of tlieir orders, diffe- 


rencek would be received. and paid exactly ` 


: as'ifthey bad. . That situations could arise 


-in the case of palkka adatia, because as. 


between the pakka.adatia and the up- 
country constituent both are principal with 
reference-to the contract, and it. does not 
matter in the least as to’ whether the 
pakka adatia has entered into other con- 
tracts with third parties tó cover that 
contract or not. It is entirely a matter of 


his diseretion and choice to enter into: 


contracts "with third’ parties; but the 
contract between the: pakka adatia and 
the up-country constituent is complete. In 


. the case-of a.pakka adatia it is not so. 


If the kaccha adatia does not enter into 


a contract with a third partyin pursuance ` 


of the instructions given .by the up- 
country constituent, there is no contract, 
and the order of ‘the constituent remaius 
an unexecuted- order. It is only when 
he enters into a-contract with the third 
party:on behalf of his constituent that 
' the contract is complete, with this additional 
. circumstance that the kaccha adatia 
' guarantees payment of losses on behalf of 
the up-country constituent to the third party 
. in Bombay. ‘Further, in Manalal Raghunath 
" v. Raghakisson Ramjiwan (3) this very point 
has been emphasised at page 419* of the 
' report by the following observations :— 

, "The. parties to a contract: are always 
principals but if the contract is one of 
agency, the contract which the agent enters 


into ‘in pursuance of the agency may be 


made by-him with a third party: (1) either 
as agent in which case he is not liable, or 
(2). as principal without disclosing the fact 
that. he is an agent, in which case the third 
‘party has nothing to do with the party 
employing the agent until he is disclosed, 
or (3) the agent may be personally liable to 


the: third party as well asthe person emp- 


~ loying the agent." 
And thelearnéd Chief J ustice has pointed 
‘out there that the transaction in that case 
.eame under none of the three categories 
` specified .by.him. In the present case; the 
contracts clearly- fall SUBE the first - ‘and 
gan ds US 
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and among the four points. ` 


_ intention . of the two parties, i. e, 


' he. does mean to say so. 


. ease, both. documentary and oral. 
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third categories, As I have already pointed 


- out the contract is complete as between the 
‘defendant 


and the thitd party in all 
respects, with this additional circumstance 
that the kaccha adatia stands guarantee 
for the payment to the third party in 
Bombay for losses, and that the name of 
the up-country constituent is not disclosed 
to the third party, though the fact that the 
adatia is acting as an agent is undoubtedly 


-disclosed to the third party in Bombay. In 
. such a case the transaction may be a wager- 


ing transaction but only if the common 


the third 
party in Bombay ‘and the up-country con- 


. Stituent, to deal in differences only is proved. 


Unless that is proved, if cannot be treated 
as a wagering transaction. 

-It is not necessary to refer to the evidence 
in. this dase thatthe contracts with third 
parties were real contracts and not wager- 
ing transactions. The learned Judge has 
accepted: that view of the evidence, and 
that isnot challenged before us on behalf 
of the defendant, We are unable, therefore, 
to agree with the learned J udge thatit is 
immaterial in the case that the transactions 
with third parties werenot wagering trans- 
actions.. In order to establish his plea, it 
is necessary for the defendant to prove that 
the: common ‘intention of the defendant 


'and the plaintiff ón the one hand and of 


the third partieson the other was to deal 
in differences only. No doubt in the 
written stateinent, the defendant did say 
that the transations with third parties were 
of that nature, and in his evidence no doubt 
ia the passage which I have already quoted 
We are not clear 
from the judgment of thelearned Judge 
as to whethef he believed the defendant 
on: that point. We rather think that he 
does not believe the defendant on the point 
that the intention ofthird parties was also 
to deal in differences only. However, that 
may be we are quite clear that on this 
record tlie only evidence in support of the 
plea that the common intention ofthe third 
parties: was to deal in differences is the 
statement of the defendant himself, which 
is contrary to the rest of the evidence in the 
So far 
as “the defendant means to say that the 
agreenient was that the. contracts with 
third parties were to be wagering contracts 
hisstatement cannot be relied upon, We 
are unable to believe the defendant if he 


. , means to: say that the plaintiff agreed to do 


= 
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businesson the terms that though he would 
be liableto the third parties for all the 
losses, he would not require the defenüant 
to giveor take delivery and further .that 
`. he would do business on lines which would 
not give him any legal right to recover the 
losses which he may. have to pay to the 
third parties.. Tt is difficult to believe that 
^. any party would agree to do business on 
those terms. In fact Mr. Campbell on behalf 
sof the respondent contended as -follows:— 
“We: offered to do business on the terms 
‘heads I win, tails you lose;' and the plaintiff 
agreed to do business on those terms.”. We 
do not believe that the plaintiff agreed to 
do.business on those terms but we believe 
that the plaintiff agreed to accomodate the 
defendant sofar thathe would not insist 
upon the defendant giving ortaking delivery 
in any of these transactions. That: by it- 
self would not make these transactions 
wagering transactions. : 
We find in favour of the plaintiff on the 
plea of wager and hold that the plaintiff is 
entitled to recover the losses incurred in 


respect ofthese transactions on behalf of. 


the defendant. In this view of the plea: of 
wager, Bombay Act III of 1865 does not 
present any difficully in the way of -the 


plaintiff being able to recover the amounts: 
The. defendant . 


due on the agency account. 
. does not admit the statement of accounts 
as put forward by the plaintiff in respect 
. of these transactions in his written state- 
ment. The parties do not agree before us, 
' and a specific issüe was raised in the Trial 


Court as to what amount was in fact due . 


~ en these transactions to the plaintiff. There 
must be an inquiry as to the amount due 
` on the account. ' 7 A 
As regards the sum which was due by 
-the firm of Sobhagmal Thanmal, it has been 
urged before us that the sum has been 
wrongly carried into the agency account 
, on behalf of the defendant. Butona con- 
sideration of the evidence on this.point, we 
“accept the conclusion reached by the Trial 
Judge that the sum was properly carried 
into this account practically with the 
consent of the parties concerned. We do 
not seeany reason to differ from that view. 
The fact that no demand was made on. the 
firm of Sobhagmal Thanmal also supports 
the view that the sum was properly carried 
into this account. . ^ 
As regards the jute transactions, though 


it wasa Joins venture, we see no objection - 


“to allow credit to 


the defendant in. this 


UMRAO KUAR V.SARABJITSINGH, . - `.) 
“suit, - The plaintiff does not object to this. 


"Issues Nos. 7 and 8 in the suit. 


suggestion of the defendant. 


. We allow this appeal, set aside the decree . 


of the Trial Court and refer the matter. to. 


-the Commissioner to ascertain what sum 


is due to the plaintiff on the ageney account 
and: direct that in taking that account the 
sum of Rs. 10,521-0-6 shoud be treated as an 


item in the agency account and , credit. 
may be. given to the defendant forthe sum’ . 
* due to him in respect of the transactions. . 


relating to 546 jute bales. 


‘The plaintiff to have the costs of this - 


appeal and of the suit except the.costs of 


costs of Issues Nos. 7 and 8 we direct that 
each party should bear his own costs in 
the suit. 
reserved, te, ue h 

The cross-objections are dismissed with 


‘costs except sofar as allowed by our order 


as to the transactions in jute. . -—  - 
K. 8. D. Appeal. allowed, 


` OUDH JUDICIAL COMMIS- : 
| SIONER'S COURT. i 
-MiscELLANEOUS APPEAL No. 30 or 1924. 
"August 25, 1924. 
"o0 2Present:—Mr. Dalal, J. C. 
Musammat UMRAO KUAR AND OTHERS— 
. '  DEFENDANTS—APPELLANTS 
wot versus - NE 
'"CSARABJIT SINGH—PLAINTIFR— ` 
: RESPONDENT. 


As regards 


Further costs and directions: 


Hindu Law-—Will--Devise in favour of widow and : 


predeceased son's widow—-Interest taken by legatees— 


. Inheritance—Stridhan property, succession to—Marri- . 
age in approved form—-Presumption. 


A Hindu testator devised his property by Will to - 


his widow end to his predeceased son's widow : 

` Held, that each of the legatees took an absolute 
interest in one-half of the property under the Will. 
'"Jogeswar Narain Deo v. Ram Chandra Datt, 23 O. 


670; 221. A. 37; 7 Sar. P.C. J.13; 6 M. L. d. To; 12 - 


Ind. Dec. (N. 8) 445 (P. G.), relied on.. | 1 
Vydinada v. Nagammal, 11 M. 258; 12 Ind. Jur. 4969; 
å Ind. Dec. (N. s.) 179, dissented from. Coy 
The heir ofa Hindu woman to her stridhan -is the 
nearest kinsman of her husband and not of her father, 
‘where her marriage had taken place -in one of the 
approved forms. 3 t 


The presumption, in the absence of any evidence 
^ to the contrary, is that a marriage was in one of the 


approved forms. nm 
Jagannath Prasad Gupta v. Ranjit Singh, 25 C. 
354; 13 Ind. Dec. (N. 8.) 237 and Sheo Pertab Bahadur 


Singh v. The Allahabad Bank, Ld., 25 A.476;7 OW, 


5 


Pa 


[851. 0. 1925] | ` 


[85 L.C. 1925] 
N. 840; 13-M..L. J. 336; 
209 (P. C.), relied on- 
. "Appeal against a decree of the Did 
Judge, Rae Bareli, dated 10th April 1923, 
preferred ‘against that 
Dalmau, dated the 24th January 1923. 
Dr. J. N. Misra, Messrs. G.. N. Misra and 
K. P. Misra, for the Appellants. . 
Mr. Girja Saran Lal, forthe Reardon 
JUDGMENT.—A Hindu, Harpal Singh; 
' devised his property by a Will to-bis widow, 
Sartajkuar and to his pre-deceased son's 
widow, Umraokuar. They took possession 
on his death. On the death of Sartajkuar, 
the next reversioner to the last: male holder, 
sued for possession ofhalfthe property in 
the Civil Court because the Revenue Court 
. ordered mutation of names in favour of 
Umraokuar. The First Court of the Munsif. 
of Dalmau dismissed the suit after deciding 
Issues Nos. 1; 2, 5, and 7. It held:— . 
' 1. That the widows succeeded to joint 
tenancy; so reversion will not open out till 
after the death of Umraokuar. 
‘ 2. That the plaintiff Sarabjit Singh, the 
heir of the testator, was not the heir of Sar- 
tajkuar to her stridhan property. 


E Bom: Te R. 88s 30 I.-A. 


'T'he learned Judge of the lower Appellate 


Court decided on appeal.that the tenancy 


was.onein common and remanded the suit © 


for trial of the otherissues. - He overlooked 


the second decision: of the First Court, in.. 


7 pursuance of which also the suit failed. 
This is an appeal from the order of re- 


mand, The first point is covered by the. 
authority of the Privy Council so I shall . 
not-entertain the request of the appellants’ . 
learned Counsel to refer the matter to a. 
In Jogeswar Nardin . 


Bench of this Court. 
Deo v. Ram Chandra Dutt-(1) their Lord- 


ships held that in a devise like the present `, 
éach of. the legatees of 4-annas took an ` 


, absolute interes in 2annas share. They 


‘of the Munsif, 


s 


ANANDA CHANDRA PRODHAN v. SUK CHAND PRODHAN, 
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and. not of her father where the mar riage is 
in one of the approved forms. The Judges 
were further. of opinion that there was pre- 
sumption in absence of any evidence to the 


. eontrary that the marriage was in one of 


the approved forms. Thereisno evidence 
to the contrary in the present case. The 
ruling of their Lordships of the privy Coun- 


.eilin Sheo Pratab Bahadur Singh v. The 


Allahabad Bank (4) also favours this view. 


‘At page 489 of the report, the question was 


discussed of the heir of a lady Janki, who 
had succeeded to her mother's stridhan 
property. The observations regarding a 


. previous suit were "The suit was framed 


upon the assumption that upon the death 
of Janki the property.did not pass to any 


.heir of hers, but reverted to the heirs of an 


earlier generation. In the judgment it is 
said [Jagdish Bahadar v. Sheo Partab Singh 
(5)|: “It is not disputed that the succession 
must bé to the heirs of her (Janki’s) father’ 


presumably as the stridhan heirs of her 


- RE. 
br 


specifically disagreed with the Madras view ` 


to the contrary expressed in Vydinada v. 
Nagammal (2). 


The First Court was worng in its decision 


of the second pointalso. The matter is clear 
. and it is not ‘necessary to ask the lower Ap- 
` pellate Court to decide it. In Jagannath 
Prosad Gupta v. Runjit Singh (3) it was held 


„that the heir of a woman to her stridhan pro- - 


psny is the nearest kinsmen of her husband 


^ (4) 23 C. 670; iu UU 6 M. L. 
- J. 75; 12 Ind. Dec. (8: &)445 (P.O). 
(3) 11M. 253; 12 Ind Jur. 455; 4 Ind. Dec. (N.&) 


1739. 
(3) E O. 294 13 Ind; Dec; (s. 5) 237. 
Pu 


“mother in the absence oflineal heirs of the 


latter." I set aside the second finding of the 


. Munsif also. 


s appeal is dismissed with costs. 
Appeal dismissed. 

A. 416; 7-0. W. N. 840; 13 M. L. J. 336; 5 Bom. 

. 833; 30 L A. 209 (P. C.). 

"98I. A. 100 at p. 106; 23 A. 369; 8G. s N. uU 

.L.J.178; 3 Bom. L. R. 288; 8 Sar. POJ, 


. CALCUTTA HIGH COURT. 
Civin, RurE No, 53 or 1924. 
February 18, 1924. 
` Present: —Mr. Justice Suhrawardy, 
and Mr. Justice Chotzner. 
ANANDA CHANDRA PRODHAN 
AND OTHERS PLAINTIFFS—PRTITIONERS 
: versus 
‘SUK CHAND PRODHAN AND 
- ^ ANOTHER—DEFENDANTS—- 
` OPPOSITE PARTY. 
` Civil ‘Procedure’ Code (Act V of 1908), s. 115, O. 
XXIV, r. -Examination of witness on commission, 
refusal to order—Revision—Interference by High 
sre i is nothing in law to prevent the High Court 
from interfering -in revision with an interlocutory 
order refusing to issue a commission for the examina- 
‘tion of a witness, if the High Court is of opinion 


- that the order complained of is one which is caleu- 


lated to do ai ped injury , to a party to the 
guit. [p. 620, eol. 

Kumar Sarat [2 Bon v. Ram Chandra hen 
68 Ind. Cas. 9; 35 C. L. 78; (1922) A. I. R. (O) 
43, Hos Yatindra Nath Chaudhary, v. Bat Char un 
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i Chaudhri, 26 Ind, Cas. - 954; 20 0. L. J. 426 and 
- Somasundaram: Chettiar v. Manickavasaka Desika 
Gandnasambanda Pandara Sannadhi, 31 M. 60; 3M. 
. L. T..246, referred to. 

' There is nothing in the C. P. C. which authorises 
a Court to fix a place where a certain person should 
‘be brought for examination on commission, nor is 
. there anything restricting its power in that direction. 

` [p. 621, col, 1. 


. Plaintiff applied for a commission for the examiha- $ 
tion of'à witness, who was a man of advanced age. 


and in feeble health and unable to undertake a jour- 
ney, but whose evidence was material to the case set 
. up by the plaintiff. The Court directed the issue ‘of 
acommission-but fixed the place of examination of 
the witness at a distance from his house where it 


was impossible for the witness in his state of health 


to appear. On revision: 


Held, that in the sireniislandee of the case ‘the. 


order of the Court amounted.to a refusal to issue a 


commission and was likely to do irreparable injury ` 
to the plaintiff and the ordér must, therefore, be set - 
-. aside with a direction that. the witness should be 


examined at his house. |p. 621, col. 1.] 


Rule against an órder of the Sub-Judge, 


Fourth Court, 24-Parganas, dated the l4th 
December 1993, in Miscellaneous. Case No. 
92 of 1922, arising | out of the Title Suit No. 
. 40 of 1991. . 

` Mr. S. C. Maity and Babu Apurba Charan 
_ Mukherjee, for the Petitioner. 


Babus Mahendra Nath Roy and Santosh . 


K. Pal, for the Opposite Party. 


ORDER.—We are jüvited in this Rule 


- to revise an order passed by the Subordinate 


Judge of 24-Parganas directing the examina- - 


tion of the plaintiffs". witness. Brojo Mohan 
Tewari on commission at Geonkhali in the 
District of Midnapore. It appears that this 
order was issued in connection with.a suit 
. between two brothers the plaintiff and the 


defendant in respect of the ancestral pro- 


perty. The plaintiff filed an applieation 
.before the Court below to examine this 


witness who lives in, the village of Nandi- 


„gram which is said: to be situated at a dis- 


tance of 20 miles from Géonkhali; the mode ` 
ofconveyance between the places ‘being: 


` over land and water. The application was 
`. granted; but on the defendants’ objecting 
to the order the Court fixed Diamond 
' Harbour as the place where the witness 
should be brought for examination. 
` further representation being made the Court 
appointed Geonkhali as the place where the 
witness should.be brought for examination. 


The plaintiff objected to this order òn, the ` 
ground that the witüess was not able to: 


risk a journey to Geonkhali, but the Court 
refused to modify its previous order. The 
present application was made against that 
` order gad this Rule was issued, 


ANANDA: CHANDRA PRODHAN v. BUK OHAND PRODHAN. 


“On 


[85 I. C, 1995]. 
- The leatned Vakil for the opposite party 
argues that this Court has no power either 


-under s. 115, O. P. C., or s. 107 of the Govern- ` 


ment of India Act to revise the | order now 
under consideration as it was passed in the 
exercise òf the discretionary power vested 
in the Court below. No doubt it is a strong _ 
point in favour of the defendant. 
order is an interlocutory order and is 
passed, as the learned Vakil for. the opposite, 
party contends, in the exércise of the dis- 


.cretion which the Trial Court had under ^" 


O. XXIV, r-4. But we do not think that. 
our power of, interference or superintend- 


“ence is limited by the provisions of the. 


Statutes. "This Court has consistently held 
the view differing from the view taken by,. 


the Allahabad High Court that an inter- ~ 


locutory order like the present is one which, 


ean be- revised by the High Court in the . 


exercise of its revisional jurisdiction. But 
it has been held at the same time that this 


' Gourt will not exercise its revisional juris- 


diction except on rare occasions where 
the refusal of such jurisdiction , would be. 
tantamount to a denial of justice, Recently | 
this Court has interfered with a number of 
interlocutory orders. See the cases of Kumar. 
Sarat Kumar Roy v. Ram Chandra Chat- 
térji (1) and Rai Yatindra’ Nath Chaudhury, 
v. Hari Charan Chaudhuri (8) In the. 


latter'case all the cases on the point “have. > 


hs 


been reviewed. The same view has been taken 
in the case of Somasundaram ‘Chettiar v. 
Manickavasaka:; Desika . Gnanasambanda 


` Pandara Sannadhi (3). The result of an 
examination of all these authorities is that . 
‘there is nothing in law to prevent us from * 


interfering with interlocutory orders of this 


nature, if we think that the order complain- : 


ed of is one which is calculated to .do 
irreparable injury to. a party ina suit. 

: Now turning to the facts of this case, we 
find that itis alleged by the plaintiff that 
this witness Brojo Mohan Tewari is a man 
of 80 years old. Thereisa medical certi- 
ficate to the effect that he is -weak and 


 debilitated. This- is not contradicted by 


the opposite party and we take it that the 


proceedings of the Court below proceeded 


on this assumption. It is further stated 


‘by the plaintiff that he attempted to bring - 


this witness to Geonkhali for’ the purpose. 
of his examination. but he refused to go 


(1) 68 Ind. Cas. 9; 35 O. L. J. 78; ase) A. LR; 


(2) 26 Ind. Cas. 954; 20 O. L. J. 426, 
DE 31 M. 00; 3 M. L. T. 246, 


The . 


- 


` [85 I. 0.1925]. » 
there. at the risk of his life. The witness 
lives beyond the local limits of the jurisdic- 
tion of the Court at Alipore and the Court: 
has thought fit to issue a commission: for 
his examination. The question is was it 


right to fix the placewhere this witness could ` ` 


‘be brought for examination. There is noth- 
ing in: the.Code which “authorises a Court 
‘to do so nor, of course, is there anything 
restricting'its power in that direction. But 
-in the present case wé-aré of opinion that 
.the order passed by the Court was tanta- 
‘mount to refusing the application for 
examination of the. witness. 'This might 
‘cause serious injury to the plaintiff, If 
for instance the evidence of this witness is 
not available and trialof the suit is pro- 


ceeded with and the suit is decided against. 
the plaintiff andon-appeal the Appellate 


Court thinks that the evidence of this wit- 
ness should have been taken on commission 
at his house, the result will be a remand, 
& further hearing and further loss of time 
and money, It is possible that by the time 
the remand order is made the witness may 
die or that his evidence may not be pro- 
cured. The learned Subordinate Judge 
has not stated any reason why he consider- 
ed Geonkhali to be be the. most suitable 
place for his examination. We areé told 
that in order to reach' Geonkhali the 
witness has first to travel some miles by 
road which can only be done in a palanquin 
and then he has to-go by boat in order 
` to reach his destination. We. are not sure 
if the witness is in 4 fit condition to under- 
take this journey and he has certainly 
refused to go to Geonkhali. In the particular 
_ circumstances of this case we think that 
in the exercise of our. revisional jurisdic- 
tion we should set aside the order of the 
‘Court below directing the examination of 
this witness at Geonkhali and direct that 
the witness be examined in his house. If 
the learned Judge of the Court below thinks 
that it will not be proper to have: the ex- 
amination of the witness vice versa on the 
petition of any of the parties he may direct 
an examination by interrogatories.  ' 


absolute and the order of the Court below 


set aside. We make no order as to the’ 
costs of this Rule: ` - : 
Rule made absolute. 


. 4. K. 


JAGMOHAN SINGH v. HÀRBANS- SINGH. 


defendant. 


- gagees. 
The result is that this Rule -is made: 
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OUDH JUDICIAL COMMIS- 
|. - SIONER'S COURT. 
-Bacoxn CIVIL APPEAL No. 235 or 1923. 
September 25, 1924. 
Present:—Mr. Neave, A. J. C. 
JAGMOHAN SINGH-PLAINTIFF AND 
AS Da ee 
ersus 
HARBANS SIN GH-—DEFENDANT— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), ~s. 60-— 
Mortgage— Purchase of portion of morigaged property 
by one of several mortgagees, effect of—Redemption, 
piecemeal, whether can be allowed. 

16 is only when all the mortgagees have joined in 
"purchasing a portion ofthe property mortgaged to 
them that the integrity of the mortgage is broken up 
and the mortgagor or mortgagors become entitled to 
redeem the property piecemeal. Where one only of a 
number of mortgagees has acquired by purchase & 
part of the mortgaged property, the mortgage over 
that portion of the mortgaged property does not merge, 
in the sale. In such a case the purchaser mortgagee 
is in no different position from an outsider so far as 
the right’ conveyed by his purchase is concerned. ‘The 
mortgage remains one and undivided and if redeemed 


biter e only be redeemed in its entirety. [p. 622, 
col. 1 
Sidh ‘Gopal v. Nanhu Khan, 6 O. O. 223 and 


om Singh v. Bisheshar Singh, 9 O. C. 63, distingu- 
ishe 


Secónd appeal against the decree of the 


‘Subordinate Judge, Partabgarh, dated the 


27th July 1923, preferred against that of 
the Toni , Kunda, dated the 19th Septem- 
er 

Mr. Radha Krishna, for the Appellants. 

Mr. Rudra Dutt Sinha, for the Respond- 
ent, 

JUDGMENT.—This is a plaintiff's 
appeal. The suit was brought for redemp- 
tion .of a mortgage executed on the l4th 
July 1883 by.one Bishéshar Singh. The 
plaintiffs are threeof his sons. The fourth 
son did.not join in bringing the suit and 
has accordingly been made a pro forma 
He is defendant No. 14. There 
were originally six mortgagees but only 
one of theseis still alive. Heis Harbans 
Singh, defendant No. 10. The remaining 
defendants Nos. 1 to 9 and 11 to 13 are 
the representatives of the other five mort- 
The property mortgaged consist- 
ed of certain plots of land in Mouza Rati- 
pur in the’ Partabgarh District, and re- 
presented the two anna under-proprietary 


. Share of the mortgagor. 


On the 3rd November 1898, Bisheshar 
Singh. sold a one-anna share in this vil- 


< lage to Harbans Singh, defendant No. 10, 


The lower Appellate Court has found that 
by this transaction he conveyed a half 


` ' ig against them and 


` 622 - 
share. in -the mortgaged plots to defendant 
No, 10: l Ae . SS PS: i 
Toe plaintiffs original denied .the 
validity: of the sale to Harbans Singh,:but 
‘the finding‘on this by the’ Court -below 


longer in dispute. 


this question is no 


BAJRANG PRASAD SINGH D. SONEJHARI KUER.” ws [B5 C. 1825] E 


‘as his rights conferred by, his purchase. 
-zare . concerned. ` The "mortgage remains | 


«one and undivided, and if redeemed-at.all 


can only be redeemed in its entirety. The 
order‘of the lower Appellate Court, there- 
fore, cannot stand and must be set aside, 
and the decree of the First Court restored. 


-| The suit was brought for the redemption -The contesting defendant-respondent will; 


- of the. entire mortgage. . The First Court 
. granted the plaintiffs a decree. Harbans 

Singh appealed. . It may be mentioned 
. here that he. alone of all the defendants 
had contested the suit, Nos, 1 to 4 and 6 
- and. 8 admitting the claim, while the rest 
did not appearin Court. Harbans Singh 
` contended that as he in his capacity. of 


mortgagee had purchased half the mort- . 
- gaged property, the plaintiffs. should only. 


have been allowed to: redeem the other 
' half. The learned Subordinate Judge has 
decided this plea in his favour, holding 
. that he is entitled to insist. upon retain- 


ing. in his possession the portion of the' 


.mortgaged property purchased by him. 
‘In support of this view of the law the 
learned Subordinate -Judge relies par- 
ticularly on Sidh Gopal v. Nanhu Kham (1) 
and Parwan Singh v. Bisheshar Singh (2). 

What thé learned Subordinate Judge 


has overlooked is that in tne present case __ 


Harbans Singh “was not the sole mort- 
gagee. This fact makes an important 
difference. It is only when all the’ mort- 
gagees have joined in purchasing å portion 
. -of the property mortgaged to them that 
' the integerity of the mortgage is broken 
up,.and the mortgagor or mortgagors be- 
come entitled to redeem pieceméal. The 
concluding portion of s. 60 of the Transfer 
of Property Act provides. 
this section shallentitle a person interest- 


edsin a share -only of the mortgaged pro-: 


perty to redeem his own share only, on 
payment of a proportionate part of the 
amount remaining due on the mortgage, 
except where a mortgagee, or, if there 
are more mortgagees than one, all such 
mortgagees has or have acquired, in-whole 
orin part the share of a mortgagor.” In 
: the present case, one only of a number 
of-mortgageés has acquired.by purchase 
a. part of the mortgaged property. It 
cannot be said, therefore, that the mort- 
gage over that portion has merged in the 
sale. 
different position -from an outsider so far 
41,6 006.993. (2 6 7 VAS aS 


- (890.0.608 t. 07.75 CES 


` decree—Sale, 


'""Nothing in - 


The purchaser-mortgagee'is in no - 


of course, still be entitled to seek any re- 
medies which he may have under. his sale- 


. deed as against the mortgagors. The ap- 


péllants must get their costs in this Court. - 
In view, however, of the dishonest plea 
taken by them in regard to the validity of ` 
the..sale, the parties will bear their own 
costs in both-the Courts below. : 

Z. K. 
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PATNA HIGH COURT. 
_Crvit Revision No. 226 or 1924. 
. ^ ' November 12, 1924. 
Present:—Mr. Justice Das. 

BAJRANG PRASAD SINGH : 

` PETITIONER . E 

E |o. versus < 

- Musammat SONEJHARI KUER: ` 
- AND OTHERS—OpposiTE PARTY. . 

Limitation Act (LX of 1908), s. 18—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 90—Execution of. 
application to set aside—Fraud and 
irregularity, distinction between—-Fraud, proof of— 
Limitation. 

Fraud in bringing about an execution sale is es- 
sentially different from irregularity in the conduct of - 
the sale. [p. 623, col. 1.] Om 

Narayan Sahu v. Mohant Damodar Das, 16 Ind. 
Cas. 464; 16 C. W. N. 894, relied on.. o 
- In order. to obtain the benefit of the provisions of 
s. 18 of the Limitation Act in respect of an application 
to set aside an execution sale, the judgment-debtor must 
establish that there was some contrivance on thé part 
of the decree-holder by which he was kept from the 
knowledge of hisright toapply under O. XXI, r. 90 of 


. the C. P. C. It is not sufficient to say that as there 


was fraud in the conduct of the sale, therefore, it 
must follow that there was a contrivance on the part ` 
of the decree-holder to keep the ‘judgment-debtor 
from the knowledge of the fraudulent sale. [p. 623, - 


- col. 2; p. 624, col. 1} , 


. Fraud is, however, a continuing influence, and until ' 
that'influence. ends it” retains its power of mischief, 
and, therefore, fraud antecedent to the .&ccrual of the” 
right of action may also be considered under .s..18 
of the Limitation Act. [p. 624, col. 2.]. . mE ; 
Rahimbhoy Habibhoy v. Charles Agnew Turner, 17 
B. 341; 20 L A. 1; 6 Sar. P. O. J.. 256; 17 Ind. Jur, 
40; 9 Ind. Dec. (N. s.) 222, followed. | : 
' Revision from an order of the Subordinate” 


Judge, Muzaffarpur, dated the 25th March 


(85 I. ©. 1925] - 


1924, reversing that of the Munsif, Haji- 

pur, dated the. 19th November 1923. i 
Messrs. S. P. Sen and A. K..Gupta, for 

the Petitioner. a 
Mr. S. K. Mitra, for the Opposite Party. 


JUDGMENT.—This application is 
‘directed against the order of the learned 
Subordinate Judge of Muzaffarpur, dated 
“the 25th March 1924 by which he set aside 
asale which took place on the 13th June 
- 1918. The application under O. XXI, r. 90 
was presented sometime in April 1923 and 
this has encouraged the contention on be- 
half of the decree-holder that the applica- 
tion is barred by time. The learned Judge 
‘in the Court below has come to the conclu- 
sion that the -auction-sale was brought 
about by practising fraud and that the ap- 
plicant is entitled to the benefit of s, 18 of 
the Limitation Act. In that view differing 
.irom the learned Munsif, he allowed the 
application and set aside the sale, 

In my opinion the finding of the learned 
Judge in the Court below must be regarded 
as afinding to the effect that all the cir- 
cumstances were present to entitle the 
judgment-debtor to have the sale set aside 
provided the application was made within 
time. Iam not for the moment considering 
the question as to whether the decision of 
the learned Judge on the question of 
limitation can be supported; but his finding 
that theré was gross irregularity in the 
conduct of thesale and that the judgment- 
debtor sustained substantial injury by 
reason of such irregularity is binding upon 
me in this Court. It is truethat the learned 
Subordinate Judge-has gone much further 
and said that there wasfraud on the part 
of the decree-holder. Iam not quite satis- 
fied ‘whether upon his’ decision it is possible 
to say that there was fraud on the part of 
the decree-holder. It is quite true that 
there was gross under-valuation of the 
property sought to be sold. It is quite true 

. that the processes were not served on the 
judgment-debtor; but fraud is essentially 
different from irregularity in the conduct 


of sale. This was pointed-out very forcibly - 


by Bir Lawrence Jenkins in Narayan Sahu 
. v. Mohant Damodar Das (1). But in any 
case I. am. satisfied that there was gross 


irregularity on the. part of the. decree- 


holder and. that the applicant sustained 
substantial injury by reason of such irre- 
gularity, and that if there "was no question 


(D.16 Ind. Cas. 464; 16 O. W.N. 89A... 
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.learned Subordinate Judge. 
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of limitation raised in thé case, the judg- 


ment-debtor would undoubtedly be entitled 
to succeed. ` 

`-This brings me to the consideration of 
the question whether the learned Judgo in 


“ the Court below is rightin the view that 


the judgment-debtor is entitled to the bene- 
fit of s: 18 of the Limitation Act. The view 
‘of the learned Subordinate Judge may be 
stated in his own words: “The applicant 
alleges in her petition that she came to 
know of the sale-on the 5th April 1923. 
In her evidence she says that she came to 


-know aboutit on 4th Baisakh 1330 which 


corresponded to the above date. As it has 
been found thatthe sale was brought about 
by the decree-holder's fraud, it is for the 
decree-holder or his tenant to show that the 
applicant had knowledge before the 5th 
April 1923 in order to succeed on the plea 
of limitation. I find; therefore, that the ap- 
plication was not barred by limitation.” 
Iam unable to agree with the view as 
presented in this part of the order of the 
In the first 
place, Iam not sure that the facts referred 
to by the learned Subordinate Judge 
established a case of fraud. It is, therefore, 
necessary for the learned Subordinate 
Judge to deal withall the evidence. again 
and to come to a conclusion on the question 
whether there was really any fraud on the 
part of the decree-holder. If he comes to 
the conclusion that there was irregularity 
but not fraud within the meaning of that 
term as wasin the decision of Sir Lawrence 
Jenkins, then clearly the application is 
barred by limitation. If he comes to the 
conclusion that there was fraud then the 
next question which he must consider is, 
whether upon the facts proved the judg- 
ment-dobtor is entitled to the protgction 
of s. 18 of the Limitation Act, Nows.18 
provides that “ Where any person havinga 
right to institute a suit or make an 
application has, by means of fraud, been 
kept from the knowledge of such right or of 
the-title on which it is founded...the time 
limited for instituting a suit or making an 
application—(a) against the person guilty 
of the fraud or accessory thereto, or (b) 
against any person claiming through him 
otherwise thanin good faith and for a valu- 
able consideration, shall be computed from 
the time when the-fraud first became known 
to the person injuriously affected thereby." ` 


. In order to succeed thejudgment-debtor must 


establish that.there was some contrivance on 


i 
the part of the decree-holder by which the 
judgment-debtor was kept from the know- 


ledge of her right to apply under O. XXI- 


X. 90 of the Code. It is, in my opinion, not 
sufficient to say that as there was fraud in 


the conduct of the sale, therefore, it must ` 


-follow that there was a contrivance on the 
part of the decree-holder to keep the judg- 
ment-debtor from the knowledge of the 
fraudulent sale. Indeed in some of the 
cases it has been broadly laid down that 
fraud precedent to the accrual of the right 
of action can never be considered under 
s. 18: but whether this view can be main- 
tained in view of the decision of the 
_ Judicial Committee in Rahimbhoy Habibhoy 
-v. Charles Agnew Turner(2) is very doubtful. 
This was pointed out by Sir LawrenceJenkins 
in the case to which I have referred but as 
was suggested by Sir Lawrence Jenkins 
.fraud is a continuing influence- and until 
that influence endsit retains its power of 
. mischief. 1 
Judicial Committee in the case to which I 


‘have referred that whereaan has commit- : 


ted fraud and has kept property thereby, 
itis for him to show that the person injured 
by the fraud and suing to recover the pro- 


perty has had clear and definite knowledge” 


of those facts which constitute the fraud. at 
&'time which is too remote to allow him to 
bring asuit. In view of what was decided 
by the Privy Council, I am unable as at pre- 
sent advised to accept the view that fraud 
antecedent to the accrual of the right of 
action can never be considered under s.'18. 
In my opinion it can and must be consider- 
ed,. because as pointed out by Sir Lawrence 
Jenkins, fraud is a continuing influence 
and until that influence ends it retains its 
power of mischief. 

But although I am unable to agree with 
the ¢xtreme contention which has been put 


forward before me, I think that the peti-- 


tioner is entitled to succeed on the ground 
that the judgment of the lower ‘Appellate 
Oourt does not show that there was any 
fraudulent concealment of the execution 
procesdings on the-part of the appellants. 
As this matter has not been very carefully 
considered by the learned Judge in the 
Court below, I am unable to decide the 
. contention between the parties in this case. 


I think the best course will be to send the ^ 
case back to the lower Appellate Court and - 


‘ask it to come to a conclusion on the 


(2) 17 B. 341; 20 I-A. 1; 6 Sar. P. C. J. 256- 
Ind: Jur. 40; 9 Ind, Dec. (N. s.) 222. j ii 
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“appellants. 
“must not ignore what had taken “place 


“before the sale. He must consider the ' 


It was -directly held by the 


[85 T. C. 1925] 
evidence in the case. The learned Judge 
must first consider whether there was fraud 


as distinct from material irregularity in the 
matter of the sale. If he comes to the 


conclusion that there was no fraud, then 


he must dismiss the applieation on the 
ground thatit is barred by limitation. -If 


he come to the conclusion that there was — 
fraud still, he must consider whether there | 


was any fraudulent concealment of the 
execution proceedings on the part of the 
In considering this matter he 


general conduct ofthe decree-holder both 
before and after the sale and he must ‘deal 
with the question whether to quote the 


“language of s." 18; the judgment-debtor has 


been kept from the knowledge of her right 
to apply by means of fraud perpetrated by 


. the decree-holder.: : 


Costs of this application, hearing fee two 
gold mohurs, will be costs in- the proceeding 


- before the Court below and will be disposed : 
`of by that Court. p 5s 


Z, K. Case remanded. 


OUDH JUDICIAL. COMMIS- 
SIONER’S COURT. >. 
MISCELLANEOUS APPEAL No, 43 or 1924.. 
November 12, 1924. 
Present:—Mr. Dalal, J. C. 
GUNNA AND ANOTHER—APPLICANTS— 
APPELLANTS 
versus 


DARGAHI—O»rrosriTE PARTY—RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 17— 
Muhammadan Law—Guardianship—Minor, female— 
Married sister, whether can be guardian—Court, duty 


Oj. 

Trader s. 17 of the Guardians and Wards Act, in 
appointing or declaring a guardian of a minor, the 
Gourt must be guided by what appears under the 
circumstances to be for the welfare of the minor but 
this should b» done consistently with the law to 
which the minor is subject. . ; 

Tha precept of the Muhammadan Law is that the 
custody of a female minor may not be given to a 
married sister where there is a possibility of the mar- 
ried sister’s husband taking the minor into marriage 
for himself. Where, however, ilis impossible to dis- 
cover any suitable guardian the powers of the Court 
are not circumscribed by the tenets of tbe Muham- 
madan Law. ; 

A person who is appointed guardian by a Court 
must be a person to whom the Court can render 
every available assistance under- the ‘law; .It,is a 


mt 


[651. 0; 928) 


“contradiction i in terms to choose a guardian and then 


tell him that;the Court is not preparéd to help him: 


for the protection. of "property eat parson of the 
minor. H 

Appeal from ^ an order of. ‘the District 
Judge, Lucknow; dated the 2nd a aana 
1924 : 


Mr. Zahur Ali, for the Appellants. 
Mr. Raoof Ahmad, for the Respondent. 


JUDGMENT:—In my ‘opinion tbe 
orders of the learned Judge dated 26th. 
. August and 2nd September are defective. 
. There is a minor Muhammadan girl 
Musammat Nasiban about 12 or 14 years 
of age and one Dargahi i is appointed her 
'. guardian. .The -minor’s sister, who is pre- 


“sumably major, Musammat Jilahi and her: 


- husband Gunna complained that the pre- 
sent guardian was- nota fit person and 
should be removed. The application was 
` made under s. 39 of the Guardians and 
. Wards . Act. rue was a further prayer 

that either - both of.them may be 


appointed Mic ae of the minor 'girl.. 


The learned Judge dealt only with the 
: question whether the married sister could 


be appointed guardian when she is ‘not. 


married to a person who is in the pro- 
hibited relationship with the minor. 


given to.x married sister where there is a 


possibility of the married sister's husband . 


taking the minor into marriage for him- 
. self. Under s. 17 in appointing or declar- 
ing a guardian of the-minor the Court 
is-to be guided with what appears under 
the circumstances to be the welfare of the 
minor, but the proviso is that this should 
be done consistently . with law to which 
the minor is subject, that is, the Muham- 
madan Law in the present. case. Possibly 
if it were impossible to discover any suit; 
able guardian .in case of the present 


guardian being unfit, I do not think that: 
the powers of. the District Court would. 


‘be circumscribed: by the tenets of -the 
Muhammadan. Law: -In the present case 


BURMA 2 v, DanGant, | 


.. him were. made in this Court. 


That, 
is the precept of the Muhammadan Law. 
that the custody ofa minor may not be: 
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I set aside both the orders mentioned 
above and direct the lower Court to come 
to a finding on the evidence, after record- 
ing further evidence, if the parties should 


- produce any, whether the present guardian 
„is a fit person to continue in the guardian- 


Various allegations against 
As it is, 
-the order .of the District Judge makes 
the present guardian impotent as he has 
been warned that the Court was unlikely 
to give him any help.to remove the minor 


-ship, or not. 


' “forcibly from the possession of her sister, 


It- appears that the minor is at present 
living with Musammat Jilahi, is- happy 
there and desires to live there and not 
with the: guardian appointed by the Court. 
The first question, therefore, to decide 
is whether the present guardian is a fit 
person to continue in guardianship or not, 
‘The person who is appointed guardian by 


‘a Court must be a person to whom the 


Court can render every available assist« 
ance under the law. It will be a contra- 
‘diction .in terms to choose a guardian and 
then tell him that the Court was not pre- 
pared to help him for the protection of 
the person and property of the minor. If 
the present guardian is. considered to be 
fit by the Court, he must receive every 
assistance within the power ofthe Court, 
If he is considered unfit, he must be re- 
moved and then the question will arise ag 
to. who should be appointed guardian. If 
the -Court. does not approve of Musammaé 


. Jilahi ot her husband. or of both together, 
jt will have to discover some other guar- 


dian if it is satisfied that the present guar- 
dian is not a fit person to continue as such 
and is not. one to whom the Court could 
render such help asit is bound to render 
to guardians appointed by it. 

With these observations I direct re-trial 
of the two petitions. dated 8th July and 
21st August 1924. No order is made as to 
gouts here... 
EE M 


= 2 


Re-trial ordered, 


the learned Judge hag not brought his |. : 


mind. to bear upon. the subject whether. 


the. present guardian is a.fit. person to. LS 


continue’ in the . ‘guardianship or- not. 


"There.is rio - 


finding: on, the subject in-' 
either of the orders ‘referred to above, ` ‘In, 
“my. opinion- that matter is of. far greater. . 


importance than. the. question as to who .: 


‘should be appointed eia if s preset 


guardian is removed, 
_ 400 
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-MADRAS. HIGH COURT. 
- ORIGINAL PETITION No. 95 or 1922. 
: £s “April 1, 1924. . 
Present:—Justice Sir C. V. Kumaraswami 
: Sastri, Kr. 
In the matter of Tun INDIAN 
COMPANIES ACT; 1913, AND In the 
. matter of MORRISONS (INDIA) Lro., 
IMPERIAL BANK or INDIA— 
» i PETITIONER. 
« Companies Act (VII of 1913), ss. 229, 230, 288— 
Presidency Towns Insolvency Act (III of 1909), s. 52 


—-Floating charge created by Company —Applicability ` 


of s. ó2—Agent for sale—Liquidation—Principal whe- 
ther has priority—Debt before conversion into limit- 
ed Company, whether binding. Ede ` 

' Section 52 of the Presidency Towns Insolvency Act 
has' nó application, to cases of floating charges created 
“by a Company which has since gone into liquidation. 
t». 626, col. 2.] 

: Where it appears that a, Company in liquidation had 
acted as agents for sale of goods under an agreement 
by which goods were to be sold by the Company and 
the sale-proceeds were to be paid over. to the princi- 
pal and the unsold:goods returned to the principal, 
. ihe principal has priority in respect of the unpaid 
price of goods. [ibid.] . 

The liability ofa Company incurred before it was 
iurned into a limited Company and not undertaken 
by the latter, cannot be discharged by the limited 
Company on its liquidation. [p. 627, col. 1) 


Mr. Sydney Smith, for the Petitioner. 
- Mr. Vere Mocket, for the Respondent. 


ORDER.-—This is an application by the 


Liquidator for directions as to various ~ 


` matters set out in the Judges Summons, 
"The first question is as regards the charges 
set out in schedule A to the Liquidator's 


affidavit. Schedule A is a list of preferential ` 


charges which under the Act have to be 
paid first and there is no- dispute about 
. schedule A. The amounts in schedule A will 
.be paid first by the Liquidator and to the 
‘gums mentioned therein ‘will be added 
Rs. 421 costs allowed to Abdur Rahaman 
on his application as regards rent. As 
- regards. schedule B, there is also no dispute 
as items referred to therein are sums pay- 
able in eonneetion with income-tax and to 
the Postmaster General for customs duty. 
Schedule C refers to certain claims made by 
the Imperial Bank of Madras and to cer- 
. tain sums due to the Overseas Export and 
Import Co., and the Hongkong and 
Shanghai Banking Corporation. Items Nos. 
1 and 2 of schedule C refer to the Imperial 
Bank of Madras. The Imperial Bank ob- 
tained a floating charge on the properties 
of the Morrison and Co. Ltd., by deed 
dated the 12th December 1921. This deed 
has been marked Ex. A in the liquidation 


“Im the matter of MORRISONS (INDIA) LTD. 


. proceeds 
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proceedings. It appears from Ex. A that 
it was filed with the Registrar `of Joint 
Stock Companies and registered on the 
21st December 1921, so that the provisions 
of s.109, cl’ (e) of the Companies Aot 
have been satisfied. It is clear from 
ss. 230 and 233 of the Companies Act that 
the Imperial Bank can have a charge over > 


- . the assets of the Company. I do not think 


that s 52 of the Insolvency Act has any 
application to cases of floating charges 


‘created ‘by a Company in favour of the 


Bank. Section 229 refers to the Ingolvency 
Act only as regards the rights ofsecuréd and 
unsecured creditors. It is obvious that a 
floating charge, if, created, must leave 
the possession with the Company, as other- : 
wise it cannot carry on business at all. 
The Imperial, Bank will be paid the 
amounts of items Nos. 1 and 2 of schedule C 
to the affidavit of the Liquidator first. 
Item No. 3of schedule © refers to the Oversea 
Export and Import Co., and the question : 
is whether the goods were sold to Morrison 


:& Co. Ltd. or whether Morrison & Co. 


were only the agents for the Oversea Ex- 
port and Import Co. The Company does 
nof appear and prove its claim to priority. 
It appears from the agreement that they 
were to deal interse as principal and 
agent and that drafts were drawn against 
the goods and I, therefore, do not think 
it is proved that the Oversea Export and 
Import Co. have any priority. As regards 
item No. 4 which relates to Honkong and 
Shangai Banking Corporation, it appears 
from the letters written by Morrison and 
Co., Ltd., to the Imperial Bank which re- 
presented the Honkong and Shanghai 
Banking Corporation that Morrison and 
Co. Ltd, were only agents for sale, that 
goods were to be sold and that the sale- 
were to be paid over in due 
course, that the unsold goods were to be 
returned and that the property was to be 
at the disposal of Honkong and Shanghai 
Banking Corporation.. In these cireum- 
stances I think that Honkong and Shanghai 
Banking Corporation has gota priority in 
respect of Rs, 3,500 and Rs. 2,309-8-0, items 
Nos. 4 and 5, As regards the other 
schedules, I dccept the statemehts referred 
to in the affidavit of the Liquidator, Mr. 


-M, O. Alasingarachariar, who is one of the 


persons mentioned in schedule -F and who 
claims Rs. 739, states that this sum isdue 
for professional services rendered by him 
and that he has filed an affidavit proving 


^ 


NET 
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.the amount due. 


t The difficulty, however, 
in his case 


it was turned into a limited liability Com- 


pany and there is nothing to show that 


Morrison and Co.. Ltd., undertook to pay 
.the debts of Morrison and Co. 
.contrary the proceedings ofthe Directors 
which are réferred to by Mr. Mockett show 
that the debts, were: not payable ‘by the; 
Company. As, however, it is- clear that 
excepting the Imperial Bank and ‘the 
Honkong and Shanghai Banking Corpora- 
tion who have got priority, . there would 
“not be assets to pay other creditors, it 
'seems to me that he has not much hard- 
'ship in the matter: "The next question is 


as regards the remuneration of the Liquidàa- 
tor.. The liquidation’ proceedings have : 


been going on for. the last two years and 
I think that Rs. 200 a month would be 
. fair remuneration for the trouble taken 
by Liquidator during the period. of liqui- 
dation. I allow him Rs. 200 a month from 
E date he assumed charge up to this 

ate. 


of this application will be paid first and 


out of the balance the. Imperial Bank and 
the Honkong and Shangai Banking. Cor-. 


poration will be paid rateably. 


The taxed costs of the Liquidator as . 


between attorney and client and of the 


Imperial Bank will be paid out of the’ 


funds in the Liquidator’ 8 hands. 
for Counsel. 
V. NL Y. 


I certify 


. Order accordingly. 


ALLAHABAD HIGH COURT. 
“ BEooND CIVIL APPEAL No. 426 or 1923. 

' July 10, 1924. : 
Present:—Mr, Justice Kanhaiya Lal. 
ISHWAR.PRASAD AND ANOTHER—` 

DEFENDANTS—APPELLANTS 
: d versus - < 
Babu BISHUNATH PRASAD SIN GH - 
. AND ANOTHER— PLAINTIFF AND DEFENDANT - 


* — RESPONDENTS. : Pi Lt 


Limitation, Act (IX. of 1908), "s. : $—Appeal. filed 
after limitation~-Bona fide mistake—Extension ‘of 
time—Sufficient cause. 

In answer fo a_suit-for ejectment. ‘of certain tenants 
from their holdings’ on the dn E that: they were = 


ISHWAR PRASAD V. BISHUNATH PRASAD. „` 


is. that they were services. 
rendered to Morrison and Co. Ltd. before. 


On the 


I direct that: schedules A. and B and - 
the Liquidátor's remuneration and the costs : 
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non-oceupancy - -tenants the latter pleaded that they 
cultivated: the land under certain other persons who 
were under-proprietors in the village. These latter 
persons were thereupon impleaded as defendants and 
.Set up under-proprietary rights. The Court held 
that no such rights were proved and decréed the suit, 
.but the names “of the intervenor were not shown in 
“the decree which was passed in the case. The inter- 
venor defendants filed an appeal in the Court of the 
District Judge beyond the period of limitation and 
explained that the delay was due to the fact that they 
"had firstintended to file an ‘appeal in the Commis- 
sioner's Court and it was only after taking legal 
advice that they had discovered that the appeal lay 
to the. Court of the' District Judge. The District 
Judge refused to admit their appeal on the ground 
that their names did not appear in the decree. 
Thereupon they made an application to the Court for 
the amendment of the decree and the decree was 
amended by inserting their names in the decree : 
.Held; (1) that the right of the appellantsto appeal 
from the decree of the First Court arose onthe date 


- when the decree was amended by the addition of their- 
. names.and that in this view of the case their appeal 


‘could not be regarded.as having been filed beyond 
‘time; [p. 628, col. 2.] 

(2) "that in any case the appellants were entitled to 
E, "CER of s. 5 of the Limitation Act. [p. 629, 
col. 1 


.- An honest mistake made by a litigant upon in- 


correct advice amounts to sufficient cause for extend- 
ing the period of limitation within the meaning of 
8.5 of the Limitation Act. (p. 628, col. 2; p. 629, col. 1.] 

Shib Dayal v. Jagannath Prasad, 63 Ind. Cas. 812; 
20 A. L. J: 674; 44 A. 636; (1922) A. I. R. (A) 490 
followed... 

The judicial discretion given by s. 5 of the Limita- 
tion Act to admit an appeal after the prescribed period 
of limitation should be exercised if the appeal has 
been „prosecuted with due diligence, and when in the 
exercise of judicial discretion a Judge fails to apply 
the rule, the Appellate Court should either remit the 
case or itself exercise the discretion. [p. 628, col. 2.] 

Brij Mohan Das v. Mannu Bibi, 19 A. 348 (F. BL); 
A. W. N. (1897) 86; 9 Ind. Dec. (N. &) 228, Brif 
Thane “Singh v. Kanshi iral 42 Ind. Cas. 43; 44 L. A. 
218; 33 M. L.J. 486; 22 M. L. T. 362; 104 P. 'R. 1917; 
(1917) M. W.N. 811; 6 L. W. 592; 126 P. W. R. 1917; 
220. W. N. 169; 15 A. LJ. 777; 19 Bom. L. R. 866; 
127 P. L. R. 1917; 3 P. L. W. 313; 26 0. L. J. 572; 45 C. 
94 (P. O.) and Maqbul Ahmad v. Murta, 33 Ind. Cas, 
546; 14 A. L. J. 212, followed. 

Second appeal irom a decree of the Dis- 
trict Judge, Allahabad, dated the llth 
December 1922. 

Mr. Haribans Sahai, for the Appellants. 

. Mr. P. L. Banerji, for the Respondents. 


_JUDGMENT.—These appeals arise out 


` of three suits brought by the present 


plaintiffs-respondents for the ejectment of 
certain tenants from their holdings on the 


= Pan nag that they were non-occupancy 


“tenants. The defendants pleaded that they 
' were not the tenants of the plaintiffs and 
‘that they.cultivated the land on. behalf of 
` Ishwar. Prasad and Kuber Prasad, the 
mokarraridars or inferior proprietors of tha 
- village. and PE rents io them, An aps; 


| 628 


plication was made by Ishwar Parsad and 
Kuber Prasad to be made parties: to the 
suit, on which they were asked to file their 
written statements. Their defence. was 
that they had an under-proprietary right 
tothe whole village, in which the disputed 
land was situated and that they had been 
realising rents from the tenants from the 
Settlement of 1289 F. as mokarraridars or 
inferior proprietors. The Trial Court framed 
an issue on the point and came to the 


conclusion that the defendants intervenors 
had no rights in the village of a proprie-' 


tary nature and that the plaintiffs were 


entitled to eject the tenants from their hold-' 


in 8; 

re the Trial Court had passed no express 
order, directing that theintervenors should 
- be added as ' defendants, their names did 
not appear in the decrees, .which were pre- 
pared in those cases. The decrees passed 
were merely decrees for the ejectment of 
the tenants, an appeal from which would, 
ordinarily lie to the Commissioner; and 
- the affidavit filed by. the defendants appel- 
lants shows that with a view tofile the 


appeal to the- Commissioner of Benares, ` 


they took the papers to M. Bhairon Prasad 
but he returned the papers saying that as 


aquestion of proprietary title was in issue,- 
the appeal would lie to the District J udge. 
The appeal wasthen filed in the Court of. 


the District Judge of Benares from those 


decrees, but the office of the District Judge ' 


' Benares, reported that the 
intervenors. 


defendants 
were not mentioned in the 


decrees and no appeal by them could 
Trial Court was; . 
therefore, asked to explain the situation 


be ‘entertained, The 
and the result of that inquiry was that by 
an orger of:the Ist February 1923 passed 
on the application of the defendants appel- 
lants, the names of the defendants inter- 


vénors. were ‘added to the plaints and the. 
The: 


decrees in each of the three suits, 
decrees were passed on the 26th September 
1922. The only persons who were men- 
tioned. in -the decrees as defendents were 
the tenants, who could have filed an appeal 
within 60 days to the Commissioner. 
names of the defendants intervenors were 


- not entered in the decrees and they could . 


. not have filed any appeal anywhere. They 
eventually filed the appeal on the 22nd 
December 1922 and on an objection being 


taken that they had no right to file. the. 
because.they were not parties to- 


appeal, 
the idecrees, théir names were subsequently 


18HWAR PRASAD V. BISHUNATH PRASAD. 
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added to the decrees on the Ist February - 
1923. Theright of the defendants inter- 
venors to appeal.from' those decrees if they 
had any right to appeal arose when the 
decrees were amended by the addition of 


'their names; and in that view of the matter 


the appeals could not be regarded as having 
been filed beyond time.. ej 
It.is, howéver,. possible to look at the 
matter from another stand point. The de-' 
crees, as they stood were passed against the 
defendants, tenants, who could have appeal- 
ed to the Commissioner within 60'days. The 
defendants intervenors may have honestly 
believed that they could have instituted 


. the. appeal in the Court of the Commission- - 


er within the same period. As held in 
Brij Mohan Das v. Mannu Bibi (1) an. hon- 
est mistake could be'made in good faith 
and g bona fide mistake might be taken into 
consideration in suitable cases. 

In Brij Inder Singh v. Kanshi Ram (2) 
their Lordships of the Privy Council held 
that the judicial discretion given by s. 9 
of the Indian: Limitation Act to admit an 
appeal after the prescribed period of limita- 
tion should be exercised, if the appeal has 
been prosecuted with due diligence, and 
when in the exercise of a judicial discretion - 
a- Judge fails to apply the rule, the Appel-. 
late Court should either remit the case or 
itself exercise the discretion. 

In Maqbal Ahmad v. Murta (3) it was held 
that where under a bona fide mistake an 
appeal was filed in time in a wrong Court 
an appellant who might otherwise .suffer 


loss of rights and injustice, ought to be .- 


allowed to put the mistake right, and to 
appeal unless there was some conduct dis- 
entitling him to do so, and that if an ap- 
plication made to admit an appeal beyond 
time was rejected on the ground which was 
not really . material then it mustbe taken 
that no real judicial discretion had been 
exercised and. the lower-Appellate Court 
could deal with the order with a free hand, 
In Shib Dayal v. Jagannath Prasad’ (4) an 
honest mistake made by a litigant upon 
incorrect advice was treated as sufficient _ 


(D 19A 348 (F. B. 17 A. W. N. (1897), 86; 9 Ind. 
Dec. (N. 8.) 223 

42) 42 Ind. Cas. 43; 44 I. A. 218;:33 M. L. J: 436; 22 
M. L. T. 362; 101 P. R. 1217; (19417) M. W. N. 811; 6 Lv 
W. 592; 126 P. w. R. 1917; 22 C. W. N. 189; 18 A. L. 
J.- Tii; 19 Bom. L. R. 866; 12/ P. L, Li 1917; 3 P. L. 
W. 313; 23 C. b. J. 512; 43 C. 94 is 

(3) 33 Ind. Cas. 546; lia. L. J. 2 

(4) 63 Ind. Cas. 812; 20 A. L. J. 674. PAL 636; n i 


` A. L R. (A.) 490. 
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éanse for éxtending the period of limitation 
within the meaning of 8. 3.of the: Indian: 
Limitation. Aet. . 
An honést mistake appears to have been 
made in the present case by the defendants- 
. appellants in thinking that the appeals 
‘from’: the ` decrees for ejectment passed 
against the tenants alone would lie to the 
' Commissioner ;-and as soon as they were 
dispossessed of that idea by Mr. Bhairon 
Prasad Vakil,they filed the appeal before 
the District Judge. The learned District 
Judge observes that the defendants-appel- 
lants hád not shown their bona fides by 
taking their appeals to the Court of the. 
Commissioner, as was usual in such cases ; 


but they stated that they were .disabused . 


by Mr. Bhairon Prasad, who adyised. them: 
to file the appeals before the District Judge 
and that they filed their appeals before the. 
District Judge accordingly. There is suffi- 
cient reason, therefore, on.either of the: 
“above grounds for admitting the appeals 
under s. 5 of the Indian Limitation Act. 


A question has also been raised as to whe- , 


thér any. appeal could have lain to the 

District Judge atthe instance of the defend- 

. ants intervenors; but. that point does not 
réally arise for consideration here. 

The appeals are, therefore, allowed and. 


the eases remandad to the District J udge . 


with a direction to re-admit the appeals 

under their original numbers and to dis- 

pose of them in the mariner réquired by 

law. The parties will bear their own costs 

of these appeals 
Z K- > 


N 


Appeal dine. l 


CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE DECREE No. = 
A or 1922; - 
. August 6, 1924. 
Present:--Mr. J ustice Suhrawardy . 
l aùd.Mr. Justice Duval. 
‘SARADA PROSAD ROY CHOWDHURY 


‘AND OTHERS—PLÀINTIFFS—ÅPPELLANTS, |... 


. CWÉévSus . " 
- RAI MOHAN SAHA AND OTHERS— 


^ DzrENDANTS— RESPONDENTS. . 
Limitation.Act (IX of 1908), Sch. I) Art. 95-—Suit 


to set. aside decree on-ground of. fraud— Limitation, ae 


commencement of~Suit for declaration and conse-. 
' quential relief—Nature of suit, whether changed by 
.. failure to adduce evidence with regard to consequential: 
! relief. 2 us 


SARADA PROSÀD ROY v. RAI MOHAN SAHA, | 
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By giving up or not adducing evidence in support 


"ofthe prayer for. consequential relief and treating it 
“as surplusage a plaintiff cannot convert a suit for 


declaration and consequential relief into one for a 
mere declaration. [p. 631, col. 1.] 

A suit to set aside a decree on the ground that it 
has been obtained by fraud is governed by Art. 95 of 
Sch..I of the Limitation Act and limitation for the 
suit begins to run from the date on which the plainte 
iff.had notice of the decree. [ibid.] 


Appeal against a‘decree of the First 


: Additional District Judge; Dacca, dated the 
' lith March 1922, 


reversing .that, of the 
Subordinate J udge, First Court of that 


- District, dated the 29th March 1920. 


Dr. Naresh Chandra Sen Gupta and Babu 
he eg Chandra Guha, for the Appel- 
ante 

Dr.. Sarat Chandra Basak -and Babus 
Ramani Mohan. Chatterjee and Kanai 
Lal Saha, for the Respondents, 


. JUDGMENT. 

‘Suhrawardy, J.—The facts of this 
case are that the defendants had brought a 
suit against-the plaintiffs and several others 
in respect of afishery. During the progress 
of the suit an agent of the defendants ap- 
proached the plaintiffs’ Pleader and propos- 
ed that if the plaintiffs’ men could give a 


certain information, to the, defendants with 


regard to a previous suit which would 
enable the: defendants to win their case 
against the defendants in their suit, they 
would not execute the decree they would 
thus obtain in that suit as against the 
plaintiffs in the preseut suit; and would 
further. give them a miras patta for 23 
annas share of the fishery. These terms 


“were agreed to by the plaintiffs and the 
^ Pleader received certain information from 
. the plaintiffs, the defendants obtained a 
` "copy of the judgment.in Suit No. 13 of 1898 


and with ‘the help of it, won the aforesaid 
suit being Suit No. 64 of 1910 which was 
instituted against the present plaintiffs and 


. others. ‘The present plaintifis did not appear 


in: that suit at the time of its hearing and 


: the' decree passed against them was ex 


parte. The argreement to which reference 


:has been made was entered on the 5th 


September 1912, On the 23rd December 
1912 the decree in Suit No. 64 of 1910 was 
passed ex parte against the present plaint- 
On the 30th April 1913 the execution 
of the decree was taken by the defendants 
and a permanent injunction was issued 


_against the plaintiffs restraining them from 


interfering with the defendants possession 


. of. the as On the Bist August 1917 


^ 
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the present suit was instituted by the 
plaintiffs. The suit was fora declaration 
(1) that the ex parte decree oblained by 
the defendants against the plaintiffs on 
the 23rd December 1912in Suit No. 64 of 
19920 in the Coürt of the Second Subordinate 
Judge at Dacca and the execution pro- 
ceedings in connection therewith be held 
to be fraudulent and that the same be 
declared to the ineffectual, in operative and 
not binding on the plaintiffs; (2, that the 
said decree be declared nulland void and 
by virtue of the agreement and promise 
of the defendants incapable of execution 
against the plaintiffs and that the service 
of notice of injunction be declared to be 
fraudulent, inoperative and ineffectual. 
There were further prayers that the plaint- 
iffs’ title and possession might be main- 
tained and that if it was found that the 
plaintiffs were dispossessed by execution of 
ihe decree, they might be restored to pos- 
sesion. It was further prayed that a decree 
for permanent injunction might be passed 
restraining the defendants from doing any 
act causing disturbance to the title and 
possession of the plaintiff of the jalkar. 
With regard to these two last prayers, it 
appears that as they were not pressed 
before the First Court, they were dismissed 
by that Court, and the following order was 
passed by the learned Subordinate Judge : 
“Prayers ga and gha of the plaint are dis- 
missed as no issue has been framed so far 
as those prayers are concerned, ahd no 
evidence also has been adduced with res- 
pect to the facts on which these prayers 
: ean be allowed, and also on the ground that 
these prayers are quite outside the scope 
of the suit as the Pleader for the plaintiffs 
admitted at the time of the argument." 
The’only question, therefore, that was con- 
sidered by the Subordinate Judge’ was 
whether the decree was fraudulent, in- 
operative and incapable of execution. He 
found in favour of the plaintiffs and decreed 
the suit in terms of the prayers ka and 
kha. The learned Additional District 
Judge on appeal has reversed the decree of 
the First Court on the finding that the 
plaintiffs have failed to prove fraud before 
the decree. It is, therefore, manifest that 
the only point on which the parties went 
to trial was whether there was any fraud 
on the part ofthe defendants; and if there 
was any fraud, whether that rendered the 
decree null and void and incapable of exe- 
cution, The Courts below have differed in 
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their decisions on this point. It is, however, 
urged before us by Dr. Nares Chandra 
Sen Gupta the learned Vakil for the ap- 
pellants, that on the finding arrived at by 
the learned Judge his client is entitled to 
some relief, namely, that it should have 
been declared that, though the decree is 
not capable of- being treated as null and 
void, itis incapable of execution and in 
support of this proposition he has cited 
a number of authorities to show that a 
suit for having a declaration to the above 
effect is maintainable and is not barred by 
s. 47, C.P.C. The question is one of 
great nicety but in the case we have been 
relieved of the necessity of considering it 
in view of the objection on the ground of 
limitation that has been taken by the 
learned Vakil for the respondents. 

The facts found by the learned District 
Judgeare that there was an agreement as 
alleged by the plaintiffs, that there was no 
fraud that execution was taken out by the 
defendants and notice of a peimanent 
injunction was served on the plaintiffs on 
or about the 30th April 1918. No doubt 
the question of limitation was not consider- 
ed by either of the Courts below but as- 
the plea has been raised on the findings 
of the learned Judge, we are bound in law 
to consider it. The first question to be 
determined in this connection is as to the 
scope of the present suit, The learned 
Vakil for the appellants argues that that the 
suit is one for a pure declaration under s. 42 
the Specific Relief Act and, therefore, the 
period within which the suit ought to be 
brought is six years from the accrual of the 
cause of aclion. We do not think that we 
should give effect to this arguments. The 
suit was, as we have indieated, brought for 
a declaration coupled with consequential 
relief. By giving up or not adducing evi- 
dence in support: of the prayers for con- 
sequential reliefs and treating them as 
surplusages the plaintiff cannot convert 
the suit into one for a mere declaration. 
In fact if the suit was brought in the shape 
in which it now stands, objection might 
have been taken to its maintainability 
on the ground that that the plaintiff was 
bound to ask for consequential relief as . 
he actually prayed forin the plaint. In 
the present case there was a permanent 
injuriction issued against the plaintiffs; a 
mere declaration of the decree being 
fraudulent or incapable of execution could 
not give him all the reliefs that he ought 
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to ask against the decree of the defendants. 
He must get rid of the injunction. Then 
again the plaintiffs were apprehensive that 


they might be dispossessed in execution: 


of the decree and, therefore, they prayed 
that their possession might either be main- 
tained or that they might be restored to 
possession if dispossessed. 
prayers have been held to be prayers in the 
nature of consequential relief. The suit, 
according to the allegations made in the 


plaint, is, in our judgment one for setting ` 


aside a decree, admitting that the facts 
alleged by the plaintiffs are true. By 
merely describing the decree as fraudulent 
or null and void he cannot convert it into 
.a Suit other than a suit for setting aside 
a decree under Art. 95 of the Indian Limita- 
tion Aot. 
been found by the learned Judge to be 
not in possession of the property. A mere 
declaratory suit, therefore, does not lie in 
the present case. We hold, therefore, that 
the plaintiffs’ suit is one for setting aside a 
decree under Art. 95, Limitation Act. ; 
“The next question to be considered, 
therefore, is, as to the date when the plaint- 
iffs" cause of action arose. In the plaint 
the cause of action is said to have arisen in 
January 1917 when, itis alleged, the defend- 
ant interfered with plaintiffs’ possession. 
But it has been found by the learned Judge 
that the notices of injunction were served 
on the. plaintiffs on the date mentioned 
therein i.e, the 30th April 1913. It is 
argued that there is no clearfinding on 
this .point/ by the learned Judge. But what 
ihe learned Judge means to find is that 
the burden.of proof that notice was not 
served, was on the plaintifis and ` they 


failed to prove that notices were not served. 


-'In fact he goes further and finds that "it 


. would be going too far to say that the. 


. service never actually took place and that 
the return was falsely procured and filed." 
"Reading the observations of the learned 


Judge on this point, itis clear that he is- 


of opinion that the ‘notices. were served 
' on the plaintiffs. 
cause of action or the suit arose on the 
. 80th April 1913. Whether the suitis treat- 
ed as one for setting. aside a decree 
under Art. 95, Limitation : Aet or one. for 


specific performance of a contract .under - 


Art. 113 of the Limitation Act, it is govern- 
- ed by three years’ 


E 


1917 it is clearly barred by limitation." In 


| YEKNATH V. BABIA © . 
. this view of the matter, it is not necassary 


Both these, ` 


Then again the plaintiffs have 


That being the case, the- 


limitation. The suit’ 
having been brought on the 31st August. 
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to,enter into the other questions raised in 
the appeal which must be dismissed with 
costs, : 

Duval, gd.—I agree. 

. K. 


Appeal dismissed, 


— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
. APPEAL FORM APPELLATE DECREE No. 389-B 
` oF 1921, ; 
June 26, 1924. 
Present :—Mr. Justice Kotval, A. J. C, 
YEKNATH- —PLAINTIFF— APPELLANT 
ze . Versus 
- * BABIA—DEFENDANT—HRESPONDENT. 
Limitation Act [rs of 1908), s. 28, Sch. I, Art. 120 
—Criminal Procedure Code (Act V of. 1898), ss. 146, 
1,6—Attachment of property—Declaration, suit for— 
_ Limitation, commencement of. 
. In a proceeding unders. 145 of the Cr. P. C. the 
land in dispute was attached by the Magistrate under 
8. 146 and à Receiver was appointed in respect of i$, 
the parties being referred to the Civil Court for the 
determination: of their rights. The plaintiff subse- 
‘quently brought a suit for a declaration that he was 
the owner of the land: ^ 
Held, (1) that it was the attachment by the Magis- 
trate and not any wrongful act of the defendant 
which had given rise to the right to sue and that 
the right. acerued when the attachment was made 
and limitation began to run from that date under 
Art, 120 of Sch. I to the Limitation Act; [p. 632, col. 
1 . 


1» that after -the date of the attachment by the 
Magistrate no fresb period of limitation began to run 
under s.23 of the Limitation Act. [ibid.] 

Appeal against a decree of the Second 
.Additional District Judge, Amraoti, dated 
the 13th August 1921, reversing that of the 
Munsif, Morsi, dated the 17th Fehruary 
1921. - sh 
Mr. D. T. Mangalmoorti, for the Appel- 


lant. j : 
“Mr. M. Bhawanishankar, for the Respond- 
ent. ; : 


. JUDGMENT.—In 1908 there was a 
dispute between the parties to the suit out 
of which this appeal arises regarding the 
land in suit and in proceedings under 
Ch. XII of the Cr. P. C, the Magistrate 
attached the land under s. 146 and ap- 
pointed a Receiver thereof referring the 
parties to the Civil Court for the determina- 
tion of -their rights. The present suit 
was brought in 1920 by the plaintiff for 
a declaration that he was the owner of 
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.the land. The lower Appellate Court 
dismissed the suit on the ground that it 
-was time-barred. The plaintiff challenges 
that finding in second appeal. 


The parties are agreed that Art. 120 of 


the First Schedule, Limitation Act, applies 
- to this case. The plaintiff, however, con- 
tends that the case being one of a continu- 
ing wrong the suit is within time. 
Brojendra Kishore Roy Chowdhury v. 
Bharat Chandra Roy (1) has been relied on 
by the plaintiff for the contention that there 
is-a. continuing wrong. But in that. case 
it was found as a fact that the plaintiffs 
were. in possession, that the defendants 


` attempted to interfere with their possession : 


and a breach of the peace had become 
imminent when the property was attached by 
the Magistrate. In Panna Lal Biswas v. 
. Panchu Ruidas (2), which is also relied on, 
' the plaintiff was deprived of possession by 
-the defendants two months. prior to the 
attachment. There is no finding of either 
-of these kinds in this suit. We do not 
know whether it was the plaintiff or 
‘the defendant who was guilty of interfer- 
ence with possession or dispossession. In 
‘the absence of all evidence as to the events 
preceding the attachment all that one can 
‘say as to what led the Magistrate to take pos- 
-session is that it was either his inability 


to decide who was in actual possession or. 


his decision that neither party was in pos- 
session. Neither of these can be said to be 
a wrong by the defendant. The alleged 
wrongful denial of the plaintiff's title was 
not what led the Magistrate to attach the 


property. Thecases cited, therefore; do not: 


help the plaintiff. In the circumstances 
‘of this case it is the attachment by the 
‘Magistrate and not any wrongful act of the 
defendant that gave rise to the right to 
sue and the right acérued when the attach- 
ment was made. In this view no fresh 
period of limitation :began to run under 
B. 23.0f the Limitation Act after the date 
of the attachment by the Magistrate in 
1908. The suit, therefore, was barred by 
time and wasrightly dismissed. The appeal 
“is dismissed with costs. f 
Z. K. Appeal dismissed. 

m 31 Ind. Cas. 242; 20 C. W. N. 481; 22 O. L. J. 


(2) 65 Ind. Cas, 200; 26 O. W. N. 432; 49 O. 544; 
(1992) A. I. R. (O) 419, 
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LAHORE HIGH COURT. 
`. Seconp Crvin APPEAL No. .790 or 1924, 
: June 26, 1924. 
Present:—Mr. Justice Scott-Smith. 
ABDUL RAZAK—PuaintirF—APPBLLANT 
“versus 
ABDUL RAHMAN-—DEFENDANT— 


: RESPONDENT. 

Muhammadan Law—Minor — Guardian — Maternal 
grandfather—Discharge for mortgage-money. ! 

Under the Muhammad an. Law the maternal grand- - 
father of'& mihor is not his de jure guardian and has 
no powerto dispose of the immoveable property of 
the minor or to givea valid discharge in respect of 
mortgage-money due to the minor. [p. 633, col. L] - 

lmambandi v. Mutsaddi, 47 Ind. Cas. 513; 45 O. 
878; 35 M: L. J. 422; 16 A. L. J. 800; 24 M. L, T. 
330; 28 ©. L. J. 409; 23 O. W. N. 50; 5 P. L.W. 276; 
20 Bom. L. R. 1022; (1919) M. W. N. 91; 9L. W. 518; 
45 I. A. 783 (P. O), Muhammad Shafi v. Kalsum Bi, 
79 Ind. Cas. 260; 4 L. 467; (1924) A. I. R. (L.) 200, 
Amina Bibi v. Ram, Shankar Misar, 50 Ind. Cas. 730; 
41 A. 473; 17 A. L. J. 582, relied on. - 


Appeal. against -a decision of the Dis- 
trict Judge, Ambala, dated the 10th January 
1924, reversing that of the Sub-Judge, 
Fourth Class, Jagadhri, dated the 12th 
February 1923. 5 


Lala Shamair Chand, for the Appellant. 
Lala Ishar Das, for the Respondent. 


JUDGMENT.—On the 18th March 
1912 the minor plaintiffs-appellants took 
a mortgage of a house for Rs. 200 from 
one Chhotu through one Karim Bakhsh, 
who purported to act as their guardian. 
Ohhotu sold his equity of redemption to 
Abdul Rahman, who, on the 6th November 
1912 paid the Rs 200,mortgage-money, to 
Karim Bakhsh, and redeemed the mortgage 
and got possession of the house. The 
plaintiffs brought the suit out of which 
the present-second appeal arises for pos- 
session of the house by ejectuient of Abdul 
Rahman, 'The First Court decreed their 
claim, but the learned District Judge held ` 
that the payment of the mortgage-money 
to the de facto guardian of the minor 
plaintiffs was a valid discharge, and ac- 
cepting the appeal dismissed the suit. 

Allah Diya, the father of the minors and 
their next friend in thé present suit, was 
absent at the time of the mortgage, and, 
according to the written plea of Abdul 
Rahman in the present suit, was absent at 
the time ofredemption. It is unnecessary, 
therefore, to consider the evidence of Khuda 
Bakhsh, who states that Rs. 200 were paid 
in Allah Diya's presence. The sole ques- 
tion for consideration is whether the pay- 


[851.0.1995] ^" 
.ment to the so-called: de - facto guardian 
Karim Bakhsh was a.valid, discharge , on 
. behalf of the minors. Their Lordships of 
the Privy Council held in the case of Imam- 


‘bandi v. Mutsaddi (1) that. one who has, 


-charge of the person or property of a minor 


without being his legal guardian and who. 
‘may, theréfore, be conveniently called a- 


de facto guardian, has no.power -to convey 
to another any ‘right or interest in immove- 
“able, property: which the transferee can 
enforce against the infant, nor can such 


transferee, if let into possession of the 


- property under such unauthorised transfer 
resist an action in ejectment on behalf of 
the infant as'& trespasser. This was fol- 
lowed by a Division Bench of ‘this Court 
in Muhammad Shafi v. Kalsum Bi (2) in 
"which it was held’ that as regards the 
‘minor plaintiffs the sale was ab initio void 

_ asa mother under Muhammadan Law has no 


power to dispose of the immoveable pro-, 


..perty belonging to her' minor children. 
A Division Bench of the Allahabad High 
Court in Amina Bibi v. Ram Shankar 


Misar (3) refered to the Privy Council case | 


and held that a Muhammadan mother can- 
_ not as de facto guardian of her minor soris 
give a valid discharge for any payment 
‘made to the minors. Karim Bakhsh is the 


maternal -grandfather of the minors, and as. 


such is not their de jure guardian, and 
under the Muhammadan Law has no more 
‘power than'a mother would have to dispose 
‘of the immovéable property or give a valid 


‘discharge for payment of the mortgage. 


money. J hold that in view, of the autho- 


ritjes referred to,- Karim Bakhsh had no 


power to receive this Rs. 200 and to give a 
valid discharge. -I, therefore, accept the 
appeal and setting aside the order of the 
lower Appellate.Court, restore the decree 
‘of the First Court with.costs throughout. 

Z, K. í ` ‘Appeal accepted. 


A.L, J. 800; 24 M.. L7 T. 335; 28 O. L. J. 409; 23 C. 
W. N. 50; 5. P. L. W. 276; 20 Bom. L. R. 1022: 
0919, M. W. Ñ. ol; 9L. W. 518; 45 L A. 13 
NO 19 Ind; Cas.:260;.4 L. 467; (1924) A. L R, (L) 
(3) 50 Ind. Cas. 750; 41 A. 473; 17 A. L. J. 582: 


" GANGA RAM v. LAOHMAN SINGH. 


` 
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_ ALLAHABAD HIGH COURT. 
SECOND Crvit ArPEAL No. 101 or 1923. 
ns c duly 21, 1924. 
' Present; —Mr. Justice Kanhaiya Lal. 
Lala GANGA RAM—DEFENDANT— 
= APPELLANT 
: . versus 
LACHMAN SINGH AND OTHER8— 
PLAINTIFFS— RESPONDENTS. 

Registration Act (XVI of 1908), s. 17—Com- 
promise—Family arrangement—Registration—Limita- 
tion Act (IX of 1908), s. 19—Evidence Act (I of 
1872), s. 114, ill. (e)—Acknowledgment—Agent, au- 
thority of, proof of —Presumption—Mortgage—W ajih- 
-ul-arz, entry in—Verification by agent of mortgagee, 
effect of. . 

A petition of compromise filed before a Revenue 
Officer dealing with a mutation proceeding which 
intimates that the dispute between the parties has 
been settled in a particular manner, and which re- 
-cognises and: confirms an antecedent but disputed title, 
operates as a family arrangement and does not require 
registration. [p. 634, col. 2.] 

Bindesri Naik v. Ganga Saran Sahu, 20 A. 171; 2 
-C-W. N. 129; 25 I-A. 9; 7 Sar. P. C. J. 2735 9 Ind. 
Dec. (x. s.) 471 (P. C.), Baldeo Singh v. Udal Singh, 
58 Ind. Cas. 732; 18 A. L. J. 877; 2 U. P. L. R. (A) 
202; 43 A. 1, followed. 

. The sufficiency of an alleged acknowledgment which 
is relied on as operating to save limitation must be 
judged with reference tothe law in force at the time 
when thé question arises and not with reference to 
tlie law inforce atthe date of the acknowledgment. 
[p. 635, col. 1.] : . 

Soni Ram v. Kanhaiya Lal, 19 Ind. Cas. 291; 35 
A. 227; 13 M. L. T. 437; 17 O. W. N. 605; 11 A. L.J. 


- 389; (1913) M. W. N. 470; 17 C. L. J. 488; 15 Bom. 


L. R. 489; 25 M: L. J.131; 40 I. A.74 (P. C), fol- 
lowed. - 

No valid acknowledgment can be made by a general 
agent unless he. is expressly or impliedly authorised 


-in that behalf, but the authority may be presumed 


from the attendant circumstances. [p. 635, col. 2; p. 636, 
col. 1. 

ire a mortgage was recited in a wajib-ul-arz 
prepared during a Settlement effected under Regula- 
tion VII of 1822 as amended by Regulation IN of 
1833, and the wajib-ul-arz was attested and verified 
by the agent of the mortgagees : 

Held, that having regard to the directions issued to 
the Settlement Officers with regard to the prepara- 
tion and verification of a wajib-ul-arz, it was open to 


. : ' ^ the Court to presume under s. 114 of the Evidence 
' (1.47 Ind.- Cas, 513; 45 O. 878; 35 M.-L.-J. 422; 18. 


Act, that the Settlement, Officer had satisfied himself 
as tothe authority of the agent to verify the wajib- 
ul-arz on béhalf of the mortgagees, and that, there- 
fore, the recital and verification constituted an 


. ‘acknowledgment within the meaning of s. 19 of the 
. Limitation “Act. 


' [p. 635, col. 2.] ; 
. Gokul Singh v. Sahib Singh, 38 Ind. Cas. 162; 15 A. 


JL. 3.121, Narain Rao Kalia v. Manni Kuar, 66 Ind. 
. Gas. 394; 20 A. L. J. 359; 44 A. 546; (1922) 


A.L R. (AJ) 
230, referred to. : à 
. Becond appeal against a decree of the 
District Judge, Budaun, dated the lith of 


` October, 1922. 


Mr. N. P. Asthana, for the Appellant. 
< Mr. S. A.-Haider, for the Respondents. 
. JUDGMENT.—This appeal arises out 


2 


“in equal shares. 


- gagees and other 


[7 


of a suit for the redemption ‘of a mort- 
gage effected by Khaman Singh in favour 
of Shib Lal and Khem Karan on the 
8th Jüne 1850. The Courts below have 
decreed the claim, allowing the plaintiffs, 
who are the legal representatives of one 
of the heirs of the original mortgagor, to 
redeem theirshare on payment ofa pro- 
portionate part of the mortgage-money. 


The main questions for consideration are 
whether the plaintiffs have a right to re- 
deem the sharein question and whether 
the claim is barred by limitation. It ap- 
pears that Khaman Singh had two sons, 
Kehri Singh and Gangaram Singh. The 
share of Gangaram Singh passed to Khan- 
jan Singh, who died leaving a widow, 
Musammat Hem Kunwar, and a brother 
Mewa Ram Singh, each of whom divided 
hi$ property by a mutual arrangement 
Musammat Hem Kunwar 
was succeeded by Pem Singh, one of the 


nephews of her husband, either by virtue - 


of some gift or adoption, On the death 


`of Musammat Hem Kunwar there was a 


dispute about the 1% biswas share entered 
in his name, which was settled on the 
11th September 1890 in this way that 
Musaminat Gaura, his widow was allowed 
a one-third share, and Bahadur Singh and 
Partap Singh, the younger brothers of 
her husband, were allowed the remaining 
one-third share each. Musammat Gaura and 
Bahadur Singh subsequently sold their 


rights to Ganga Ram, the present defendant’ 


appellant; who is also the 'Suecessor-in- 
interést of some of the heirs of the mort- 
gagees. 


. In 1915 Mewa Ram Singh brought a suit 
‘for the redemption of a half share of the 


mortgaged property, impleading the mort- 
persons, claiming an 
interest in the equity of redemption, as 
defendants. One of the pleas raised in 
that suit was that Mewa Ram Singh could 
not sue for anything more than his half 
share of 24 biswas which he had obtained by 
a settlement with Musammat Hem Kunwar, 
and another plea was that the claim 
was barred by limitation. Lachman Singh 
and Musammat Hira Kunwar, the heirs “ot 
Partab Singh, were parties to that suit. 
It was found in that case that Mewa Ram 
Singh was entitled to redeem only 14 biswas 
representing his share, and that the ac- 
knowledgment made by the mortgagees at 
the time of the attestation of - the ie wajib- 
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ul-arz in 1865 saved limitation Mewa Ram 


Singh v. Ganga Ram (1). 

The present suit has been brought. by 
Lachhman Singh and Musammat 
Kunwar toredeem their one-third share of 
lé biswas, which had been allotted to 
Partab Singh by the: compromise of the 
llth September 1890. The learned Counsel 
for the defendant-appellant contends that 
that compromise is inadmissible in evi- 
dence for want of registration. But the 


' compromise itself does not purport to con- 


véy or to create or declare any interest in 
immoveable property. It merely recognises 


or confirms an antecedent title, which was - 


till then involved in dispute; and at best 
it amounted only to an intimation to the 


Revenue’ Court, before which the mutation 


proceeding: was pending, that the dispute 
between Musammat Gaura, the widow of 
Pem Singh on the onehand and Bahadur 


. Singh and Partab Singh on the other, 


had been settled out of Court in a par- 
ticular manner. The settlement aforesaid 
operated as a family arrangement.acknow- 
ledging or defining an antecedent but dis- 
puted title, and as pointed outin Bindesri 
Naik v. Ganga Saran Sahu (2) its registra- 
tion was not necessary. In Baldeo: Singh 
v. Udal Singh (3), it was accordingly held 


that such a family settlement proceeding 


as it did on the assumption of an antece- 
dent title of some kind in the: parties 
whichit merely acknowledged or defined, 


did not fall within thepurview of any of. 


the provisions of the Transfer of Property 
Act so as to require an instrument in 
writing or registration. There can be no 
doubt, therefore, that Lac n Singh and 
Musammat Hira Kunwar, the he&g of Par- 
tab Singh, are entitled to redeem a one- 


-third share out of 14 biswa entered in their 


names, The’ remaining two-thirds share 
has been purchased by the mortgagee 
from . Musammat Guara and Bahadur 
Singh and, as observed in Kanhai Lal v. 


Brij Lal (4), it does not lie in his mouth to . 


impeach the settlement. 


The question of limitation is by no means ` 


so simple. The suit was filed after the 


(1) 52 Ind. Cas. 229; 17 A. L. J. 910. 

(2) 20 A: 171; 2 C. W. N. 129; 251. A 9; 7 Sar. P. C. 
J. 913; 9 Ind. Dec. (x.'s.) 471 (P. O.). 

(3) 58 Ind. Cas. 732; 18 A. Lo. 877; 2 U. P. L. R. (As) 
202; 43 A. 1. 

(d 47 Ind. Cas. 207; 451. A. 118; 22 O. W. N. 914; 
8 L. W. 212: 24 M. L. T. 236; 33 M. L. J. 459; 16 A. L. 
J. 825; (1918) M. W. N. 709; 28 C. L. J. 394; 5 P. L. W, 
294; 40 A. 487; 20 Bom. L. R. 1048 (P. O.). 


Hira, ` 
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“ekpiry_of.60. years from ihe dite ‘of- the 


“mortgage and unless the: verification of - 


the wajib-nl-are- by Shib ‘Lal and Fazl 
Ahmad, the general agent of the other 
mortgagees, can be regarded as sufficient 
within the meaning of 6.19 ofthe Indian 
Limitation - Act, the claim would obvious- 
‘ly be barred by time. It is conceded 
that under Act XIV of 1859 the acknow- 


ledgment made by a person, who was not. 


himself the mortgagee, «could: not be 
regarded as sufficient to save limitation. 
But as held by their Lordships of the 
Privy Council in Soni Ram-v. Kanhaiya 
Lal (5) the law of limitation applicable to 
the present suit ig not Act XIV of 1859, 
the law in force at the date of the alle- 
“ged acknowledgment, but Act: IK of 1908, 
which was in force at the time of the, 
-institution of the suit. No title had been 
acquired by the mortgagee before Act 1X 
. of 1908 came into force-and s. 19 of the 
Indian Limitation Act now in force must, 
therefore govern ' the question: of the 
sufficiency or otherwise of the acknowledg- 
ment on oe the plaintiffs- ‘respondents 
seek to rely. ` 

lt is: urged on behalf of the deféndant- 
appellant on the strength of thé decisions in 
Gokul Singh v. Sahib Singh (6) and Narain 
Rao Kalia v. Manni Kuar (7) that the 
Court might presume the genuineness of 


the signature of Shib Lal one of the mort- ` 


gagees, who verified the wajib-ul-arz and 


also the genuineness of the signature of. 


Fazl Ahmad, who. purported. to sign thé 
verification on behalf-of Musammat Darò, 


. the widow of Ganga Ram, Gopal Singh and. 


Sita Ram, the sons of ‘Khem Karan, as 
- their general agent, but the Court could 
` not presume that the latter had authority 
to.make an acknowledgment on behalf of 
his principals.. But the circumstances in 
which the verification was made ought to 
be taken into consideration in determining 
' the authority possessed by himat the time 
` the verification took place. The. settlement 
in which that wajib-ul-arz was verified was 
effected. under Regulation VII of 1822 as 
amended by. Regulation IX -of 1833 then 
“in force; and among the. directions’ then 
_isgued ` for ihe guidance ` of Settlement 


o I Ind; Cas. 291; 35 A 227: 13 M L. T. 437; 17 l 


605; 11 A. L. J. 389; (1913) M. W. N. 470; 17 
€ L. A 488; 15 Bom. L. R. 489; 25 M. L. J. 131; 401. A. 
74 (P. C 
È 38 Ind. Cas, 162; 15 A. L. J. 121. 
n. '66 Ind. Cas 394; 30 A'L, J. 359; 44 A. 546; (922) 
R. (42 230,.-. . 
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Officers to carry out the object of those 


regulations, it was provided : that the 
signatures of all the lambardars and as 
many a8 possible of the pattidars should be 


. attached _to the administrative paper, called 
- thé wajib- ul-arz, and it. should also beat- 


tested by patwari and kanungos and be 
read‘out before the Settlement Officer in 
open Court and in the presence of the 
subscribing parties (Directions for Seitle- 
ment Officers 1858, page 78). In other words 
no settlement could be regarded as com- 
plete until the wajib-ul-arz was prepared 
and attested by the signatures ofall the 
‘lambardars and as many as possible of the 
pattidars, who assented to the same and 
acknowledged its correctness. The co- 
sharers were required for that purpose to 
attend or to send their agents, and it must 
be presumed that Fazl Ahmad was sent on 


“a similar errand in the company of Shib 


Lal, one of the mortgagees, by the heirs 
of the other mortgagee, who may have 
been unable to attend in person themselves. 
Both Shib Lal and Fazl Ahmad, the gen- 
eral agent of the mortgagees attended to 


-verify “the wajib-ul-arz, in which Shib Lal 


and the heirs of Khem Karan were recorded 


-as mortgagees; and the verification made 


by Shib Lal one of the mortgagees and by 
Fazl ‘Ahmad on behalf of the other mort- 
gagees must, therefore,be taken to have 
been made in acknowledgment of the cor- 
rectness of the fact that they were such 
mortgagees. Under s. ‘114 of the Indian 
Evidence Act the Court can presume that 
official acts had been regularly performed 
that is the Court must have satisfied it- 
sclf as to the authority of Fazl Ahmed, 
and that the common course of business 
had been followed in such cases. The 
attendant circumstances can lead to no other 
conclusion. ` - 

- The decisions to which the learned 
Counsel for the defendant-appellant has re- 
ferred, are not applicable. In the first of the 
two cases referred to by him, the signature 
was made on behalf of an absent co-sharer 
by the patwari who was found to have had 
no authority to sign on his behalf. In the 


- latter case no fact appears to have been 


established or brought to the notice of the 
Court to justify. the Court in presuming 
that the general agent had the requisite 
authority to make the acknowledgment, It 
is unquestionable that no valid acknow- 
ledgment can be made by a general agent 
pales he is expressly or impliedly auihor- 
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ised in that behalf; but.the authority may 
be .presumed from the attendant circum- 
stances, as the Courts below have presumed 
‘in this case. The question of authority in 
each case is one of fact or an inference 
to be drawn from the surrounding circum- 
stances, and considering the circumstances 
here established, therefis no reason to 


differ from the view taken by the Courts - 


. below. 
It is also :noteworthy that in the pre- 
vious suit about this very mortgage it 
-was held between the parties by this Court 
that the. claim was within time and that 
the acknowledgment made at the time of 
“the verification of.the wajib-ul-are saved 
limitation. That suit included the property 
now in dispute; and the present claimants 
were then arrayed as co-defendants with 
the mortgagees or their heirs, with whom 
their interest was at conflict. If the suit 
for redemption was within time as regards 
the then plainiiff, it cannot be beyond 
time as regards the present plaintiffs. who 
` practically claim immunity on the same 
grounds as were then urged and accepted. . 
The appeal, therefore, fails and is dis- 
missed with costs including fees in this 
Court-on the higher scale. 


z, K. Appeal dismissed, 


à 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DzOREE No. 2573 
' or 1921. pik; 
March 24, 1924. ' 
2 Present: —Mr. Justice Mukerji. 
SATISH CHANDRA GHOSE-—DEFENDANT 


[E i 


; 6 “— APPELLANT , 
; i versus T 
DEBENDRA NATH DEY-—PLAINTIFF— 
RESPONDENT. 


- Bengal Tenancy Act (VIII of 1885) s. 50—Perma- 
nent tenancy— Presumption, applicability of—Eject- 
ment, suit for—Burden of proof—Recognition of 
tenancy—Duty of Court. . 

The presumption arising under s. 50,cl. (2) of the 
Bengal Tenancy Act can be availed of only in a suit 
or proceeding under the Act. [p. 637, col. 2.] | 

Where the plaintiff sues for recovery of possession 
„alleging that the defendant is a trespasser and the 
defendant claims to be a tenant, until the fact that 
the defendant is a tenant is made out the suit cannot 
be said to be-one under the Bengal Tenancy Act. 
-The fact has to ‘be made out independently of s. 50 
that the suit is against the tenant and until that is 

.made out s. 50 has no application. "Where a tentire 
- "js-clbimed-to be a permanent one the quéstion is one 
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of the true inference from the facts and the burdén of 
proof is on the tenant. [p. 637, col. 2.] : t 

The mere fact that a tenancy has been held by the 
predecessor-in-interest of the tenants for several 
generations and that the rent paid has been uniform 
for over 50.years, may be .suffcient for holding that 
the tenancy is heritable but is not sufficient in law 
in the absence. of any other circumstance, to show 
that the rent was fixed for ever or that the tenancy 
was a permanent one. [p. 638, col. 1.] 

In a suit for ejectment the initial onus is on the 
plaintiff to prove his title. As to the right of the 
defendant to hold the land, when there is no con- ` 
tract between him and the plaintiff or any privity of 
contract as between the parties, the defendant must 
rere his right to remain on the land. [p. 638, 
col. 2. j 

Where a recognition of tenancy is set up the Court 
should determine in each case whether on a consider- ' 
ation of all the facts, not merely by giving undue weight 
to words used,a legal inference is or is not to be 
drawn that there has been a recognition establishing 
the relationship of landlord'and tenant between one | 
who has paid and another who has received rent for a 
number of years. [p. 640, col. 2.] 

(Oase-law discussed.) r ` 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Hooghly, dated 
the l4th of September 1921, reversing. that 


.ofthe Munsif First Court at OChinsurah, 


dated the 2nd April 1921. 

"Babu Ram Chandra Majumdar.and Dr. 
Jadu Nath Kanjilal, for the Appellant. : 
Babus Hari Charan Ganguly, Kanaidhan 
Dutt and Indu Prokas Chatterjee, for the 

Respondent. "m 

J UDGMENT.—This appeal arises out. 
of a suit by which the plaintiff seeks 
‘to eject the defendant No. 1° from two 
plots of land adjoining one another, the 


: bigger one covering an area of 2 bighas 


13 cottas 10 chittaks and the smaller one an 
area of 11 cottas 15 chittaks upon the allega- 
tion that the defendant No.1 had purchas- 
ed the said two holdings without the know- 
ledge and consent of the landlord from 


"whom the plaintiff has taken  mourashi 


mokarrart settlement of the holdings. The 
Suit was dismissed by the learned Munsif 
and decreed on appeal by the learned Sub- 
ordinate Judge. ` 

The defendant, No. 1 has appealed to this 
Court. It will be convenient’ to summarise 
his contentions with reference to the two 
holdings separately. As to the bigger jama 
it is contended : 

Ist. That the learned Subordinate Judge 


: was wrong in holding that the tenancy was ' 


for horticultural purposes whereas he 


should have held that it was for residential 


purposes. 
2nd.—lfit was for residential purposes, 
then under. the general, law. of the - 


.land as it stood before the Trans. 


` 


t 
H 


[851 6: 19257 - 
fer of Property Act came into operation, or 
under the Transfer of Property Act itself, 


by one or other of which it must be govern- ' 


ed, according asitis found as to when it 
came into existence, itis transferable, and 
: 80 the defendant No. lhasacquireda valid 
- right and is not ejectable. 007 
3rd.—Assuming that it.was for horticul- 
tural purposes and that itis governed by’ 
the Rent Law asit stood-before the Bengal 

' Tenancy Act or by the Bengal Tenancy 
. Act itself, the incidents judged by these 
provisions, showed that the predecessors ‘of 
the defendant No. lhad acquired a per- 


manent and transferable right therein, and ' 


. 80 the defendant No. 1 is not liable to be 
ejected. A P ` 
As for the smaller jama the contentions 

' are as follows:— i : 
lst. It should have been held that the 

tenancy was for residential purposes and not 

for. purposes of horticulture as has “been” 

erroneously found by the learned Subordin- 

ate Judge. . D : 
2nd.—Thatif it was for residential pur- 


poses the defendant No. 1 has acquired a. 


valid right by his purchase. , 
3rd.—That even if it was for horticultural 
purposes, its incident pointed to its trans- 
ferable character, and, therefore, the defend- 
ant No. lis not liable to eviction. ` 
Then there are two contentions which 
apply to both the jamas and they are: 
these:—' os a 
4th.—That the onus of proving the 
character of the jamas has been misplaced’ 
on the defendant..  ' : 
5th.— That the facts found go to show that 
there was recognition of the tenancy of the 
.defendant No. 1 and the learned Subordi- 
nate Judge was in errorin holding other- 
wise.: | 
l' propose to deal with the bigger jama 
first. The facts found by the learned Sub- 
ordinate Judge are that this jama was des- 
cribed in the documents as consisting- of 
‘Þagat' land, that trees and vegetables were 
planted on it; that it was nota partof, nor 
did it constitute one tenancy along with the 
homestead of the defendant No. 15. prede- 
cessor which lay élose by, and that no body- 
ever lived on it. U 
learned Subordinate Judge came.to the con- 
clusion that the tenancy, the origin o£ which 
was unknown, must be held, haying regard: 
tõ- the surrounding circumstances and the: 
nature of its enjoyment, to^liave been for 


Horticultural purposes. It'is not. possible- 
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for this Court upon these findings to come 
toa different conclusion“ This ground, 
therefore, must fail. The second ground also 


‘based upon the assumption that thé first 


one is well-founded, also fails with it and 
it is unnecessary to discuss.the authorities 


.to which I was referred ' on the footing 


that the 'jàma was one for residential pur- 
poses. ' 


As to the third contention, the appellant's 
ürgument in Phe fonce is this: Undis- 
U has been held by 
family of the Santras for a very hee 
of years, it is said for seven generations, and 
there was uniformity in the rate of rent: 
that these two outstanding facts establish 
its heritability and raises a presumption as 
to 1ts permanency; that from’ the uniform 
payment of rent a presumption either under 
8. 50, cl. (2), Bengal Tenancy Act or at 
any rate analogous to it arises; that once it 
is found that the predecessors of the de- 
fendant No. 1 were ryots holding at a rent 
fixed in perpetuity the tenancy should be 
deemed under s. 18 of the Bengal Tenancy 
Act to be clothed with all the incidents of 


' a permanent tenure and under s, ll of the 
‘Act itis to be taken as being capable of 


being transferred and bequeathed in the 
same manner as any other immoveable pro- 
perty, and unders. 10 of the Act the defend- 
ant No. 1 is not ejectable except on the 
ground that he has committed a breach 
of a condition of the tenancy. Now it is 
clear upon the terms of s. 50 cl. (2) of the 
Bengal Tenancy Act that the presumption 


` arising under that section can only be 
- availed of in a suit or proceeding under 


the Bengal Tenancy Act; and where the 
plaintiff sues for recovery of possession 
alleging that the defendant was a trespasser 
and the defendant claimed to bea tenant, 
until, . the fact that the defendant was 
a tenant was made out the suit could not 
be said to be one under the Bengal Tenancy 
Act. The fact has to be made out indo- 


pendently of s. 50, that the suit is against 


a tenant, and until that is mace 
out s. 90 has. no application: Rasamoy 
Purkait v. Srinath Mayra (1), Mahabir 


“Persad v. Charles Hox (2), Buzlul Karim v. 


Satis Chandra Giri (3), Nityananda Pal v. 
Nanda Kumar Chowdhury (4) It has, 
(1) 7 C. W. N. 182. 


(z) Lind: Uds. 113; 9 C. L. J. 467 
(3) -10 lnd. Cas. 320; 15 C. W, N. 752; 18 O. L.J 


8: 
(4) 10 Ind. Oas,- 1603:13 0. L. J. 415. , 
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however, been held that although the statu- 
tory presumption cannot be availed of 
directly, the principle involved in that 
section is a useful guide to the Courts which 
may sometimes be relied: upon, The cases 
however where this presumption has been 
relied upon are cases between a land- 
lord and his admitted tenant, For in- 
stance in the case of Nanda Lal Gos- 
wami v. Atarmani Dasee (5), the prin- 
ciple was invoked in a case in apportioning 
compensation money between the landlord 
and the tenantin a land acquisition pro- 
ceeding. The principle involved in the 
section, if it is not invested with the charact- 
er of a presumption, only amounts to this 
that the fact that there has been uniformity 
- in the rent that has been paid for a series 
of years has got to be considered in order to 
find out what inference it leads to, taken in 
conjunction with the other facts of the case. 


I have examined the principles upon which - 


the cases cited at the Bar on this point have 
proceeded, viz, Port Canning & Land 
Improvement Co., Limited v. Katyani- Debi 
(6), Nilratan Mondal v. Ismail Khan 
_ Mahomed (7), and cases which have proceeded 
on similar lines; and as has been observed 
by the Judicial Committee in the case last 
cited “the true question here, as in other 
similar cases, is whether the true inference 
from the facts is that the. tenure is perma- 
nent or precarious, the burden of proof 
being on the. tenant.” The two outstand- 
ing features of the present tenancy—and 
they are the only two that appear in the 
_case—are that the tenancy has been held 
by the Santras for several generations—let 
us assume seven as alleged by theappellant 
and that the rent has been uniform for over 
55 years; they may be sufficient for holding 
that the tenaney was heritable; but they 
are not sufficient in law, in the absence of 
any other eireumstance, to show that the 
rent was fixed forever orthat the tenancy 
Was a permanent one: Jagabandhu Saha v. 
Magnamoyi Dasi (8 and Mammoth Nath 
Mitter v. Anath Bandhu Pal (9). As the 
holding has:not been proved to be one 


e 35 C. 763; 12 0. W. N. 432... < 
6) 53 Ind. Cas. 522; 32 C. L. J. l; 37 M. L.J. 
578; 17 A. L. J. 1061; 1 U. P. D. R. (P. C.) 91; (1920) 
M. W. N. 160; 24 C. W. N. 369; 11 L. W. 296; 46 I. 
A. 279; 47 0. 280; 22 Bom. L. R. 4375; 27 M. L. T. 
195 (P. Q). 

(T) 32 O. 51; 411. A. 149; 8 C. W. N1895 (P. 0). 
oS 36 Ind. Cas. 884; 22 C. W. N.89; 44 C. 555; 24 


(9) 50 Ind. Cos, 222; 23 O, W. N. 201, f 
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with a fixed rate, the argument based on 
ss. lland 18 of the Bengal Tenancy Act 
cannot assist the appellant. This conten- 
tion, therefore, in my opinion fails. 
Turning then to the smaller jama, the 
finding of the learned Sub-Judge based on 
the description of it as “raiyati bagat” 
land, its situation close to other gardens and 
the payment of landlord's fees payable 
under the Bengal Tenancy Act, is that the 
tenancy was not for residential but for . 
horticultural purposes. The reasoning of 
the learned Munsif based upon the finding 
of a few bricks on the land and its situa- . 
tion close to humán habitation and within 
the limits of the Municipality have been 
sufficiently disposed of by the learned Sub- : 
ordinate Judge. It is difficult to say that 
this finding is wrong or unreasonable and, 
therefore, the first two contentions put for- 
ward with regard to this jama cannot in my 
opinion prevail. It is conceded that noth- 
ingin theshape of ancient character or 
uniformity of rent for any long period 
has been proved to have éxisted in respect 
of it. The only thing that is pointed: out 
is at the time of the transfer in favour of 
the appellant landlord's fee was paid but 
it has not been alleged that it has been 
accepted by the landlord. It may he ob- 
served that even ifthere was such accept- 
ance it would not operate as an admission 
as to its permanence’ under the pro- 
visions of s. 18-B of the Bengal Tenancy 
Act, though it would: certainly amount to 
a recognition of the transferee as a tenant. 
The third ground, therefore, cannot prevail. 
Next I shall deal with the two contentious 
which are common to-the two jamas. The 
first one of these relates to the onus of proof. 
It is true that the plaintiff claiming ejeet- ' 
ment has 'a heavy onus to discharge, he 
must prove his title and to that extent the 
onus is entirely on him. As to the right of 
the defendant to hold the land, when there 
is no contract as between him and the 
plaintiff or any privity of contract as bet- 
ween the parties, the defendent also has 
to prove his right to remaim on the land.” 
The Judicial Committee in the case of 
Nilratan Mondal v. Ismail Khan Mahomed 


` (7), has observed, as already mentioned : 


above, “the true question hêre, as in other 
cases, is whether the true inference from . 


the facts is that the tenure is permanent or 


precarious, the burden of proof being on 
the tenant." The same principle has been 
laid down in the case of Doya Chand Shaha 
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Kishore Singh (12), and Manmoth Nath Mitter 
v. Anath Bandhu Pal (9). It is true that 
the authorities cited above relate to cases 
as between a landlord and his tenant; but 
there is no reason why the same principle 
will not apply to a case between an admitted 
tenant of à landlord and one whose tenancy 
is repudiated. The view of onus taken by 


the learned Sub-Judge does not appear to., 
me to be incorrect; and this ground also in 


my opinion cannot be sustained. 


No. 2 who was the lan lord. ‘The appel- 


lant's allegation in the written statement ` 
was that the plaintiff had got the defendant ^ 


.No. 2 under his influence and got him to 
execute a mokarrari mourdshi patta in his 


favour; that the defendant No. 2 was not 


entitled to grant such a’ patta,. that as far 
as the appellant had comé to know the 
real owner of the property was the father 
of the defendant No. 2, thatzsthe appellant 
had made the purchase of the bigger jama 
"with the knowledge and consent of the 
defendant No. 2, that he had cut trees 
from: the bigger jama with the knowledge 
of the defendant No.2, and his father; that 
on account of both the jamas, the defend- 
ant No. 2 and his father had, with the 
knowledge of their transfer accepted rent 
from the appellant and, therefore, the suit 
for khas possession was not maintainable. 
The pleadings, therefore, amounted to an 


averment on behalf of the appellant that. 


so far as he was aware the father of the de- 
fendant No. 2 was the real landlord but that 
in any case both the defendant. No.2 and 
his father had accepted rents from him 
with the knowledge that he was the trans- 
-.feree. The-defendant No. 2 in his written 
statement - alleged that the two' jamas 
appeartained to his. zemindari: and were 
included in- Touzi No. 267 of the Hooghly 


. Wollectorate. An issue was raised in the ' 


Court of first instance being issue No. 2 
which was worded thus : “whether the de- 
fendant No. 2 or his father. is the malik 


| (10) 14 C. 382; 7 Ind, Dec. (w. 8) 293. ~ 
11) 15 ©. 89; 7 Ind. Dec. (N. s.) 645. 

12) 12 M. L A: 292 atp. 322; 2 Suth, P. C. J. 25; 
2 Sar. O. J.-430; 20 E, R. 349. : 


BATISH. OHANDRA GHOSE v. DEBENDRA NATH DEY, — 
v. Anund "Chunder Sen Mozwmdr (10), Kri-' landlord of the land in suit”. 


pamoyi Dabiæ v. Durga Govind (11), Raja: 
Saheb Perhlad Sein v. Maharajah Rajender. 
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This issue 
was raised presumably to determine the 
question as to-whether the plaintiff had 
acquired any right by his patta from the 
defendant: No. 9 The issue, however, was 


' not pressed and the learned Munsif record- 
'ed his finding on this issue in the following 


words :—"Defendant himself accepted dak- 
hilas granted on behalf of defendant No. 2 
and this i issue is not, pressed”. Now all the 
discussion that appearsin the judgment 
of the léarned Sub-Judge is confind to acts 
ofthe father of the defendant No. 2 and 


- none on the part of the defendant No. 2 has 
The other ground relates to recognition. . 


With regard’ to this question, the matter 
‘stands thus—the plaintiff alleged. in his. 
plaint that the appellant made the pur-'. 
chases without the consent of the defendant 


been referred to at all. As thisis not suff- 
cient to dispose of the question whether 
there was recognition by the defendant No. 


. 2, who is the ostensible landlord, I have 


examined the evidence in the case in order to 


, see whether any specific act or conduct has 


been alleged with regard to him such as 
might lead toan interference of recognition 
ofthe appellant's tenancy by him. I have 
not found any evidence of act or conduct 
on the part of the defendant No. 2and the 
appellant's case as to recognition, therefore, 
rests entirely upon his payment of rent 
which was accepted by: the landlord’s 
gomastha and the granting of rent receipts 
to him bythe latter, rent receipts which 
I shall presently deal with. 

The dakhilas relied upon on the ques- 
tion of recognition are enumerated and set 
forth below. . 

(1) Exhibit B-1— Tenant—Late Panchanan 
Santra—Possessor Debendra . Nath Santra 


22 Pous 1322—Guzrat Satis Chandra Ghose. 


For 1324—Rs. 4-12-9. — 

(2) Exhibit B-2—Tenant—Late Panchanan 
Santra—Possessor Debendra Nath Santra 
12th Bhadra 1323—Guzrat Satis Chandra 
Ghose. For 1323—Rs. 4-12-9. 

- (8) Exhibit B-4—Tenant—Late Panchanan 
Santra—Possessor Debendra Nath Santra 
30 Aswin 1322—Guzrat Satis Chandra Ghose. 


A For 1320 and 1321—Rs. 9-9-6. 


: (4) Exhibit B-5—Tanant—Late Panchanan 
Santra—Possessor Debendra Nath Santra 2 
Kartik 1321—Guzrat Satis Chandra Ghose. 
For 1318 and 1319-——Rs. 9-9-6. 

: (5) Exhibit B-6—Tenant—Late Panchanan 


- Santra—Possessor Debandra Nath Santra 24 


Assar 1317— Guzrat Satis Chandra Ghose, 


For .1315—Rs. 4-12-9. 


(6) Exhibit B-40—Tenant—Late Pancha- 
nan Pal—Possessor Ekkori Charan Ghose, 
-27 Bhadra 1325—Guzrat Satis Chandra 
- Ghose. . For 1325— Re. 1-9. 124 gds. 
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It will be seen that five of these relate . to. 
the bigger jama and one to the smaller one. 
- The question is, do they prove recognition 
by the landlord of the transfer in favour 
of Satis Chandra Ghose. Recognition be- 
ing a question of inference astoa state 
of mindon the part of the landlord it is 
' open to us to enquire in second appeal as 


to whether the granting of dakhilas of the _ 


above description. by the gomashta of the 
landlord in the absence of ‘anything else, 
and where the gomashta had not been ex-. 
amined and the landlord too—by landlord I 
mean the defendant No. 
father—has not been examined on either 
side, would go to prove recognition. 

Now thé authorities bearing on this point 


are numerous and varied and itis unneces- - 
sary torefer.to them except such as have- 


been cited at the Bar or have a direct 
bearing on the present case. In the case of 
Naba Kumari Debi v. Behari Lal Sen (13) 
which was cited on behalf of the appellant, 
the Judicial Committee, dealing with rent, 
receipts which though notexpressly describ- 
ing the transferee of the tenure as a tenant 
of the holding, stated that the rent paid was. 
the rent.of the tenure, and the person pay- 
ing was the occupier of it, and was paying 
on her account, held that there was a suffi- 
cient recognition of the transferee as tenant. 
The persent rent receipts are not of that. 
description. Another case relied upon on 


behalf ofthe appéllant is that ‘of Baroda. 


Churun Dutt v. Hemlata Dasi. (14). There 
anoccupancy raiyatexecuted a usufructuary 
mortgage in favour of the person and the 
latter paid rent to the landlord who grant- 
ed him rent receipts which stated that the 
rent was being received "through him the 
mortgagee.” This was held to berecogni- 
tion- ofthe mortgage. The next case re- 
ferred to by the appellant is that of Matook- 
dhari Sukulv. Jugdip Narain Singh (15) 
where it was held that the receipt by the 
landlord of rent, with or without protest, 
deposited by the mortgagee as such is a re- 
cogutition of the rights ofthe mortgagee. In 
the easeof Prabhabati Dasi v. Taibutannessa 
Choudhurani (16). Sir Lawrence Jankins, ©. 
J. observed as follows :—"I am inclined to, 
. . (13) 3£ G. 902; 6 O. L. J. 132; 11 C. W. N.'865; £ 
A. L. J. 570; 9 Bom. L. R. 846; 17 M. L. J. 397; 2 


M. L. T. 433 (P. C). í 
(14) 3 Ind Cas. 561; 13 ©. W. N. 8 


33. Sr 

(13) 28 Ind. Cas. 343; 19 C. W. N. 1319; 21 C. L. J; 

261. . 2 : POS: 

(16) 20 Iud. Cas, 664; 17 C. W: N. 1038; 19. Gr L. Ji- 
62. 32 we í 
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think that-Courts: have yielded too freely to 


the temptation of being. blinded to realities 


by the words marfatdar and guzratdar and 
80 the true facts have suffered. At the same 
time Tam bound to admit that there are 
expressions in the cases which would sug- 
gest that where these words appear no 
I think, how- . 
ever, each case must be determined on its 
own circumstances, and the Courts should 
determine in each case whether, on a con- 
sideration of all the facts—not merely by: 
giving undue weight to words used—a legal 
inference is or is not to be drawn that.there 
has been a recognition establishing a rela- 
tionship of landlord and tenant between, 
one who has paid and another who has re- 
ceived rent fora number of years". This 
to my mind is the true position. Where 
the landlord has expressly refused to grant 
receipts in the name of the transferee and 
granted them in the name of the old tenant 
describing him as marfatdar, it may at 
once be said there is no recognition. Such. 
a case was theone of Manmatha Nath Mitter 
v. Anath Bandhu Pal(9). In that case it 
was observed (at page 214) that "the effect ` 
of the use of the word *marfatdar may vary 
according to the cireumstances of each 
ease on & consideration of all the facts of 
the case". In the present case it is not 
stated in the rent receipts that the appel- 
lant was the possessor of the holdings, or 
that he had any interest therein; it was 
not stated that the rent was being paid by. 
him on his own behalf. If that was stated 
the question would have arisen as to 
whether the gomashta had authority to grant 
the rent receipts in that way and the pre- 
sumption would have arisen that he was - 
so empowered unless there was evidence to, 
the contrary. In my judgment the rent 
receipts, as they stand, without any other 
evidence at all do not furnish any evidence 
which may point to recognition of the trans- 
fer on the part of the landlord. It is im- 
material whether the gomashta was authori- 
sed to grant rent receipts in that way or 
whether his action was repudiated by the 
father ofthe defendant No. 2., The other 
facts relied on by the.learned Subordinate 
Judge also support his finding that there 
has been no recognition. This contention. 
also- in my opinion is not substantial. 

The appeal, therefore, must be dismissed 
with_costs. : ' 
“og x Appeal dismissed... .. 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 516 or 1924. 

` July 25, 1924. 
Tni :-—Justice Sir Hugh Walmsley, Kr., 
. and Mr. Justice Mukerji. 
HARE IN DRA NATH DAS—PzrfTIONER 
versus ` 
JOTISH OHANDRA DUTT— 
OPPOSITE PARTY. 
Penal Code (Act XLV of 1860), ss 415, 420— 
Criminal Procedure Code (Act V of 1898), s. 439-- 


Cheating—Harm to reputation or property, proof ofc 


Intention of accused —Revision-—High Court, power of, 
to quash proceedings. 

‘In a cass of cheating the Court has got .to see the 
intention of the accused at the time of the offence and 
to judge all the consequences of the aet or omission 
itself, [p. 642, cols. 1 & 2.] 

Under s. 415 of the Penal Code the damage or harm 
caused or likely to be caused must be the necessary 
consequence ofthe act done by reason of the deceit 
practised or must be necessarily likely to follow thore- 
from. But the law does not take into account remote 
possibilities that may flow from the act. 
mate and natural result only of the ‘act is to be 
judged and not any vague and contingent injury that 
may possibly arise. [p. 642, col. 2. 

Mojey v. Queen-Empress, 17 ©. 606: 8 Ind. Dec. 
(N. 8.) '913,. Milton v. Sherman, 46 Ind. Cas. 701; 22 
O. W.N. 1001; 28 O. L, J. 485; 19 Or.L. J. 781 and Legal 
Remembrancer v. Manmatha Bhusan Chatterjee, 84 Ind. 
. Cas. 554; 51 O. 250; 28 O. W., N. 160; (1924) A: I. R. (O) 
495; 26 Ór. L. J. 330, followed. 

Bhagwan Kessew v. Siba Valji, 4 Bom. L. R. 76, 
distinguished.- 

The. charge framed in'aense ran as folows: "that 
you on or about the 19th September 1923 in Calcutta 
deceived Mr. E. J. Pithia of Birla Jute’ Manufacturing 
2d Ltd.by inducing him to accept a Bought Note 

gned by your firn as brokers on behalf ofSantoke 
Ohand-Mantk Chand, who, you represented, were a 
respectable firm of jute dealers. carrying ‘on business 
at 65, Noormull Lohia Lane, Caleutta, knowing that 
such representation was false, 'and further by inducing 
the said Mr. E. J. Pithia by means of such represent- 
ations to give a receipt for the said Bought Note, and 
youthereby committed an offence punishable under 
s. 420, Indian Penal Oode:” ' 

Held, that the charge -did not disélose an offence 
either under’s. 420 or under s. 415 of the Penal Code. 
[p. 648, col. 1.] 

Where, it appears to the High Court that the con- 
. tinuance of certain proceedings before a Subordinate 
Court would mean an abuse ofthe processes of the 
Court it is the duty "ofthe High Court to interfere 
and to qusish the proceedings. [tbid.] 

Chandi Pershad v. Abdur Rahman, 92 C. 131; 11 
Ind. Dec. (s. 6.) 89, followed: 


Application unders. 435, Cr. P. C., by the 
accused moving the High Court to call for 
the“ records of the Court.of the Fourth 
Presidency Magistrate, Northern Division, 
Calcutta; vt 


Mr. Monnier (with him Babus: Sarat 
Chandra Mukerji and Indu Bhusan Muker- 
jt), for the Petitioner, 


4 
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The proxi’ 


E 
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Mr. S. K. Sen (with him Babus Probodh 
Kumar Das and Syamadas Bhattacharjee), 
for the Opposite Party. 

JUDGMENT. 
Mukerji, d.—The charge framed in this 


. ease runs in these words "that you on or 


about the 19th September 1923 in Caleutta 
deceived Mr. E. J. Pithia of Birla Jute 
Manufacturing Co. Ltd. by inducing him 
to accept a Bought Note signed by your 
firm as brokers on behalf of Santoke Chand- 
Manik Chand, who, you represented were 
a respectable firm of jute dealers carrying 
on business at 65 Noormull Lohia Lane, 
Calcutta, knowing that such representation 
was false, and further by: inducing. the said 
Mr. E. J. Pithia by means of such represent- 
ations to give a receipt for the said Bought 
Note, and you thereby committed an offence 
punishable under s. 420, Indian Penal 
Code." 

The charge, oma proper analysis, avers 
that the accused deceived Mr. E. J. Pithià 
by making a false representation that he or 
rather his firm was acting as brokers on be- 
half of Santoke Chand-Manik Chand, who, 
according to the accused, were a respectable 
firm of jute dealers carrying on business at 
65 Noormull Lohia Lane, Calcutta, that by 
the said false representation he induced 
Mr. E. J. Pithia to accept the Bought Note 
signed by his" firm as such brokers and 
further induced Mr. E. J. Pithia to give a 
receipt for the said Bought Note. 

Tor the purposes of the present applica- 
tion we must proceed on the assumption 
that all the facts alleged in the charge 
have been proved ; we take it as proved 
that the. firm of Santoke Chand-Manik 
Chand has no existence and that the story of 
the accused's firm acting as broker to that 
firm is a myth, and further that the accused 
gave a Bought Note in respect of 2,000 
bales of jute purporting to be in the name 
of Santoke Chand-Manik Chand and induc- 
ed Mr. Pithia to accept it and give a receipt 
for it. Do these facts constitute an offence 
punishable undér s. 420, Indian Penal Code? 

Section 420, Indian Penal Code, says: "Who- 
ever cheats and thereby dishonestly induces 
the person deceived to deliver any property 
to any person, orto make, alter or destory 
the whole or any part of a valuable security, 
or anything which is signed or sealed and 


^ which is capable of being converted into 


a valuable security, shall be punished;" etc, 
The- receipt for the Bought Note no ‘doubt 
is property and may also be ‘valuable 
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security.” But then, where is the | dishonesty 
-in the transaction ?.. The Bought Note has, 


as a matter of fact, been given by the accus- | 
“see ihe- intention of the accused at the time _. 


ed to Mr. Pithia, and that factis acknow- 
ledged by the receipt. So far as the 
delivery of the receipt is concerned or the 
1 making ofitis concerned, assuming that it 
is & valuable security, the transaction is 
quite fair and square, there is no question 
of any dishonesty at all, The accused 
cannot be said to have had the intention 
of causing wrongfulgain to any person or 
of caüsing wrongful loss to any person by 
inducing Mr. Pithia to make out or give 
him a receipt for the Bought Note which 
he had, in' facet, made over to, Mr. Pithia. 
Taking’ ‘it at its utmost the accused's 
intention in getting Mr. Pithia to give him 
the receipt for the Bought Note was to 
hold him down to the- contract, but by no 
stretch of imagination can it be said that 
his intention was to eauge wrongful gain 
or wrongful loss. As observed by Batty, 
J.,,in the case of Bhagwant Appaji v. 
Kedari Kashinath (1), “the word ‘intent’ 
by its etymology, seems to have tho 
metaphorical allusion to archery, and implies 


‘aim’ and thus connotes not a casual or . 


merely possible result—foreseen perhaps 
as- a not improbable incident but not 
desired—but | rather connotes the one 
object for which the effort is made—and 
‘thus has reference to what has been called 


the. dominant motive without which the- 


action would not have been taken." 


Learned Counsel appearing on: behalf of 
‘the complainant appreciated the- difficulty 
ofapplying s. 420, Indian Penal Code, to 
the case and he suggested that the proper 
charge to frame agàinst the accused would 


<. be one under s. 415, Indian Penal -Code for 


an offence of simple: cheating. He suggest- 
ed that the charge should be“ to the effect 
that the accused deceived Mr. Pithia to 


enter into acontract with a bogus or none 


existent firm which he would not have done 
if he were not so deceived and. the said 
act caused or was. likely .to- cause damage 


or harm to Mr. Pithia in reputation or - 


property. He contended that Mr. Pithia 
did actually sustain damage or harm to 
property as the contract was not fulfilled 


and the market wentup and so Mr. Pithia. 


suffered loss in money ; and secondly enter- 
ing into a ‘contract-with a bogus firm is 
itself a disreputable thing and, therefore, it 


Q 25 B. 202 at Ps 226; 2 Bom. L. R. 966, 


IN 
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Mr. Pithia's reputation. d 
Now in a case of cheating we have got to 


of. the offence and judge of the consequences 


"ofthe act or omission itself. The loss to 
7 property sustained by Mr. 


Pithia resulted 
not from the act which Mr, Pithia was 
induced'to do, viz, the entering into the" 
contract by him, but the non-fulfilment of 


“the contract by the accused. Under s. 415, 


Indian Penal Code, the damage of harm. 


` caused or likely to be caused must be.. 


the necessary consequence of the acf 
done by reason of the -deceit- practised or.. 
must: be necessarily likely to follow there- 
from; and the law does .not. take into: 
account remote possibilities that may flow 
from the act: Mojey v. Queen-Empress (2). . 
The proximate and natural result only of 
the act has to be judged and not any vague 


and contingerit. injury that may possibly 


arise : Milton v. Sherman (3). The prosecu- 
tion allege in the present case that the 
accused used the name of a bogus ‘or 
non-existent firm, with the object of not 
fulfilling the contract in the event of the 

market going up, and asthe market did 
goup he did not supply the jute with the 
result that Mr. Pithia suffered loss. Such 
remote consequences must, in my opinion, 
be ignored for the purposes of 8. 415, Indian 
Penal Code. 

As forthe damage or akui likely to be 
caused to',;Mr. Pithia's reputation, that 
again is too remote a contingency. .A case 
similar to the present one so far as this : 


aspect of the question is concerned was - 


that of Kashinath. - (Criminal Revision No, 
402-of 1909) decided by Chandavarkar and 
Knight, JJ., of the Bombay High Court. 
In that case the accused applied to.the 
postal authorities and obtained an appoint- 
ment in the Postal Department but he had 
not mentioned ih his application that he 
was dismissed from Government service. 
He was charged with cheating as loss of 
reputation -might accrue to the Postal 
Department from the employment of a man 
of doubtful character. The learned Judge 
in that ease observed as follows: “Such 
damage or harm must be the proximate 
and natural result of the act or omission ; 

and we cannot. include in it such vague and 
contingent injury ‘as might arise from the 


. (2) 17 C. 606; 8 Ind. Dec. (N. s.) 943. 
(3) 46 Ind: Cas. 701; 22 c. wW. N 001; BOL J. 


485; 19 Or. L. J, 781, 


* 
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discredit that might attach to that Depart- 
ment from the employment of a man o 
doubtful character. It has not been sug- 
gested that the damage to he apprehended 
was that which; might -be caused by the 
petitioner's dishonesty, and this too would 
be a conséquence too remote for the 
purpose of the section." The same view 
was taken by this Court in the case of Legal 


` Remembrancer v. Manmatha Bhusan Chat- 


terjee (4) in which a damage to reputation 
for impartiality was held as ioo: remote 
for the contemplation of the Statute and it 
was ‘observed that the damage must be 
direct; natgral or probable consequence 
of the act and not the indirect and ulterior 
result of it. 


Learned Counsel appearing on behalf of 


the complainant has drawn our attention 
to the case of “Bhagwan Kessew v. Siba 
Valji (5), but, in my opinion, that case has 
no application here, the facts being entirely 
different., 

In no view of the facts alleged, in the 
present case is it possible to hold that there 
way any offence either of simple orof the 
aggravated form of cheating as defined in 
the Indian Penal Oode. The continuance 
of the proceedings, therefore, would mean 

an abuse ofthe processes of the Court; 
and under such circumstances as laid down 
in the case of Chandi Pershad v. Abdur 
Rahman (6); it is our bounden duty to 
interfere. 

` J would, therefore, make the Rule absolute 
and quash the proceedings. ` 

Walmsley, J.—1 agree. 

Z, K. Rule made absolute. 

(4) 84 Ind. Cas. 554; 51 0.250; 28C. wW N7160; 
(1924) A. I. R. (O0) 495; 20 Cr. L. J. 330. 

(5) 4 Bom. L, R. 76. 

- (6) 220. 131; 11 Ind. Dec. (s. 8.) 89. 





"ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 510 or 1924. - 

* July 29, 1924. 
Présent:—Mr. Justice Daniels. 
DANN U SINGH AND OTHERS—ACCUSED 

' versus 
* EMPEROR—Opposirs PARTY. . 
Jividence Act (I of 1872), s. 82—Dying statement of 
dacott—Admissibility against other dacoits. 
The statement of a dying dacoit as to the circum- 
stances of the dacoity-resulting in his death giving 


‘the names of his associates, is not admissible in 
- evidence against the other dacoits under s. 


Evidence Act. Ie 644, col. 1.] 


' DANNE SINGH v. EMPEROR. 


32 of the. 
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Criminal appeal ee an order of the 
Officiating Sessions Judge, Bareilly, dated 
the 12th of May 1924. 

' The Government Pleader, for the Crown. 

JUDGMENT.—In this case seven per- 
sons, Dannu Singh, Tulshi, Gajja, Kesho, 
Daryao Singh, Girdhari Singh and Dilsukh 
appeal from their conviction unders. 395, 


-Indian Penal Code, in connection with a 


dacoity which occurred on the night of 7th 
October 1923 at the houseof Umrao Singh 
at Nakatpur inthe Bareilly District. The 
Police had been aware for a long time that 
a gang of dacoits under the leadership of a 
man named Dhani was carrying on a series 
of dacoities in the Bareilly District and were 
endeavouring to surprise and arrest them. 


. They had received information that a dacoi ty 


was in contemplation at the house of Umrao 
Singh on this particular night, and the 
Cirele Inspector Khan Bahadur Muhammad 
Sayid with a number of Police proceeded to 
the village secretly after dark and hid ina 
chaupal and other places adjacent to Umrao 
Singh's house. About1l pP. m. fifteen or 
sixteen dacoits came to the house, broke in, lit 
fires of straw at various places and commenced 
to loot the house. One of them had looked 
into the chaupal but failed to see the Con- 
stables who were hiding under the wall and 
reported itempty. Shortly after the dacoits 
broke in one of the Constables coughed 
and revealed their presence. A gun was 
immediately fired by one of the dacoits. 
The Circle Inspector and the Police with 
him came out and returned the fire. One 


Constable was severely wounded in the thigh 


by ashot froma gun, Two of the dacoits 
were shot dead and two others were wounded. 
so-seriously that they died shortly afterwards. 
The other dacoits all’escaped. A pistol 
and other articles belonging to the dacoits 


“were found to have been left behind, and 


on one of the dacoits who were shot a num- 
per of lead pellets were found. The two 
dacoits who. were killed were afterwards 
found to be Brij Lal Nai and Nanhe Brah- 
man. Thetwo wounded men were Tilko 
and Dhimmi, the latter of whom was 
nephew of Dhani, the suspected leader of the 
gang. Both the two wounded men made 
statements tothe Police giving the names 
of a number of their associates, and in this 
way a clue was obtained. Theaccused were 
searched for and arrested on different dates. 
Dhimmi also made a dying statement in 
hospital in presence of a Magistrate. Dannu 
Singh was arrested on the morning after 
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the dacoity m der circumstances to be men- 


tioned hereafter, : 
“The prosecution sought to tender in. evi- 


:deneé the.dying statements made by Tilko . 


and Dhimmi. ‘The learned Sessions Judge 
rejected their statements to the Police on 
the: double ground that they were barred 
'by;ss. 25 and 26 of the Evidence Act as being 
irrélevant under the provisions of s. 32 of 
the Evidence Act. 


' Dhinimi to a Magistrate and has attached so 
much weight to it that he treatsit as con- 
'elusive.against the persons whom Dhimmi 
named. - In this the learned Judge was in 
- error, 
. was: barred by s. 32 .his statement to a 
£ Magistrate was equally barred by the same 

section. Dhimmi was not a witness at any 
' stage of the’ case and.he was not examined 
‘in presence: of the accused nor subjected to 
cross-examination. There is, therefore, no 
- provision of law excepts. 32 of the Evi- 
dence Act under which his statement could 
-be admitted. The learned J udge says that 
this séction-cannot apply because inthe first 
;plaée the statement does not relate to the 
cause of. Dhimmi’s-death, and in the second 
' place Dhimmi's death. does not come into 
question in this case. The first of these 


:- réàsons is hardly correct. Section 32 allows 


proof of a statement made by a person. "as 
40 the cause ofhis death, or as to any 
of the circumstances of the transaction 
which resulted in his death". 

"His statement, therefore, as to the cir- 
cumstances of the dacaity is in this case a 
‘statement as to the circumstances of the 
‘transaction which resulted in his death. 
The ‘second reason is, however, a valid 
one. Dhimmi's death is not an issue in this 
case and is only relevant as one of the in- 
cidents of the dacoity. The question to be 
-decided in ‘this case is not whether Dhimmi 
‘participated in the dacoity but whether the 
ka who.were on their'trial took part in 

. Dhimmi's statement was, therefore, in- 
‘adeniaaible, and the case must be decided 
“without reference to it.- It is only in the 
-case- of.-the .appellant Dilsukh that this 
“point, is material. 

The ‘evidenée against the appellants con- 
sists of.the-most part of the evidence of wit- 
-nesses who picked them oüt as having been 


P “present in the dacoity at an identification 


parade held at the jail and who in their 
:evidenee swear -to them as-having been pre- 
sent together with evidence ofthe circum- 
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WM .He has, however, ad-. 
^ mitted.in.evidenee the statement made by 


I£ Dhimmi's statementto the Police . 


;man. The- Circle Inspector 


qu 6. io. 


stances under which they were arrested, 
One of the appellants, Kesho, made a con- 
fession before a Magistrate, in which he. 
implicated himself, Dhani and three. ofthe ' 
appellants, Tulshi, Gajja and Dilsukh. This - 
confession. he afterwards: retracted, büt the 
learned Judge has accepted itas genuine. . 
Besides this there is the evidence of Bal- - 
want Singh who acted the part of aninform- . 
er and who says that he went with the | 
dacoits'to the scene of thedacoity but slip- 
ped away justas they were entering the 
house. With him was the witness Naübat 
whom the Sub-Inspéctorhad detailed to ac- 


: company him. The learned Sessions Judge - 


has not relied on their evidence and has 
criticized Balwant in particular i às & wholly 
unsatisfactory witness. 

Dannu Singh was arrested under the 
following circumstances. As soon as the 
dacoits escaped, parties were sent’ in various 
directions to try and cut them of. Among 
other places which were’ watched. was the 
river crossing at Tirkuniya Ghat, six miles 


from Nakatpur. Just after sunrise Dannu 


Singh came that way perpared to cross the 
river.. Catching.sight of a Chaukidar who 


was standing by the ferry he ran away when .. 


he was stilla hundred paces distant. He 
was pursued and caught in a bajra field. 
He was then taken to the thana. There the 
Circle Inspector recognized him as the man | 
who had come up to the chaupal at the 
commencement of the dacoity while the 
Police were hiding there and had reported 
that the chaupal was empty and that it was 
allright. His defence is that he was return- 


ing froma visit to‘his brother-in-law and 


that he was arrested because the.Constable . 


at the.ferry demanded Rs, 10 from him and :: 


he refused to.pay. The evidence, against 
him is sufficient. . 

-Tulshi, Gajja and Kesho have’ been 
identified by four, six and four witnesses res- 
pectively. Kesho ` made a, confession, in 
which he implicated Tulshi and Gajjà as 
well as himself.. Tulshiand Gajja are bro- 
thers. Gajjais a tall man, and, , according 
to the confession of Kesho and the evidence 
of Balwant, was known among the dacoits 
by the nickname of ' "Lamaiya" or the long 
confirms the ' 
fact thatat the time of the dacoity the da- . 


-coits were addressing one another by nick- 


names,. He heard among others thé name 
of "Lakkarbaz" which, according to the evi- - 
dence of Balwant Singh, was the nickname 
of Dhani, the leader of the gang. It is 


- .Gajja and-not'Tulshi. 
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right to say, however, that when Kesho not carry any weight. After considering care- 
after his confession was asked to identify fully the evidence of Nimmi I see no reason 
these people on their arrest he identified for overruling the opinion of the learned 
One or two of the Sessions: Judge in this matter. Against 
: identifying witnésses also named one wrong - Girdhari Singh in addition to the evidence 
man, but none of them, made more than already considered against Daryao Singh 


, one mistake. Except that (Jajja objected 
at the identification by Kesho that Kesho 
had known him before no objection appears 
to have been made to the identifications at. 
the time. The witness Chokhe says that 
"both Gajja and Kesho had lathis in their 
hands when hesaw them at the dacoity. 

Against Tulshi there is the further ` damin- 
' ing circumstance that at the time of his 
arrest a fortnigbt.after the dacoity 22 gun- 
shot wounds were found in his left hand, 
buttock and thigh. Thedefences put for - 
ward by these appellants are most improb- 
able, and I-agree- with the learned Ses- 
sions Judge and the Assessors that they are 
clearly guilty. ` 

Daryao Singh is named by “Balwant alone, 
but the learned-Judge and the majority of 


the Assessors have accepted Balwant’s evi-. 


dence as reliable in this instance because it 
iscorroborated by theevidence of the witness 
Nimmi. Thisman isa relative, probably: 
the father’s cousin, of Brij Lal, one of the 
dacoits who was shot dead, and was at. 
Brij Lal's house when Brij Lal left home 
on the-night ofthe dacoity. His evidence 
is that ` three men, the accused Daryao 
Singh, Girdhari Singh and Tilkha or Tilok 
Barhi. one of the two'dacoits who were 
wounded and, afterwards died, came to’ 
Brij Lal's house just after dark and whis- 
pered to Brij Lal in the court-yard. Brij 
- Lal-took up his lathi and chadar and went 
away with them. When Nimmi asked ‘Brij 
Lal where he was going, he said “Iam going 
somewhere, you had better go to sleep." He 
did notreturn. Next day the witness learnt 
that Brij Lal had been killed at the dacoity 
at Nakatpur. A week later he spoke about 
‘the matter-to the zemindar of the village, 
and the zemindar appears to have inform- 
ed the Police. Nimmi impressed the learn- 
ed Sessions Judge as'a truthful witness 
and no reason. was suggested either in cross- 
“exami: “ation or by Girdhari Singh or Daryao 
i Singh. in their statements before the Com- 
mitting Magistrate as to why he should 
have given false evidence against them. In 
the Sessions Court Girdhari Sin gh suggest- 
ed that Nimmi was a cousin of one Teja 
with whom he had enmity, but this sugges-: 
aio put forward at this .late icd doss 


à 


there is also.direct evidence of identifica- 
tion by three witnesses, The identifications 
have been attacked on the ground that 
Girdhari Singh is à one-eyed man and there- 
fore easy to pick out. But, on the other 
hand this very circumstance may have serv- 
ed to impress his appearance on the minds 
of those witnesses who noticed him. As the 
learned Sessions Judge says, there has 
certainly not been any wholesale identifica- 
tion in his case, for only three out of fifteen 
identifying witnesses succeeded i in picking 
him out. 

Against the appellant Dilsukh the learn- 
ed Sessions Judge has relied largely on 
the dying statement of Dhimmi which I 
have found to be inadmissible. Putting 
this aside the only other evidence against 
him is the statement of Balwant which the 
learned Sessions Judge has declined to ac- 
cept where uncorroborated and the fact that 
he is mentioned in Kesho's confession. The 
only definite statement regarding this ac- 
cused is that Kesho agrees with Balwant 
insaying that this accused is the man 
known among the dacoits as "mashabaz." 
It appears to me very doubtful whether the 
learned Sessions Judge would have convict- 
ed him if he had not accepted the statement 
of Dhimmi as conclusive against him. It 
appears to me that he must be given the 
benefit of the doubt, and I accordingly allow 
his appeal and aequitting him direct that 
he beset at liberty. The appeals of the 
. other aceused are dismissed. 

K. 8. D. Appeal allowed. 


— MÀ 


LAHORE HIGH COURT. 

. CRIMINAL APPEAL No. 1104 or 1923. 
February 12, 1924, 
Present:—Mr, J ustice Moti Sagar. 
JIMUN SHAH-—CoNVICT—A PPELLANT 


versus. 
EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898 as amended 
by Act XVIII of 1923), ss. 887 (2A), 347, re rospective 
operation of—Trial “with approver’ —Committal to 
Sessions—Procedure, 


, Of the Indian ;Penal Code. 


046 
‘A case under s, 401 of the Penal Code, in which 
there was an approver, was being tried by a Magis- 
trate with powers under s. 30 of the Cr. P. O. After evi- 
dence had besn recorded and arguments were heard, 
but before judgment was pronounced, the ‘amended 
Cr. P.C. of 1923 came into force. The Magistrate 
nevertheless pronounced judgment in the case: 7 
Held, that having regard to the provisions of s..337 


(2A) ‘and 347 of thé Code, the jurisdiction of the 
Magistrate to try the case had been expressly taken 


away, and he was bound to commit the accused for 


trial before, the Court of Session. [p. 646, col. 2.] 
Appeal from an order of the Magistrate, 
First ‘Class, Ambala, dated the 5th Sep- 
tember 1923. 
Sheikh Muhammad Monier, for the Appel- 
nt, 
Diwan Ram Tal for the Respondent. 


JUDGMENT.-—The appellants in this. 


case were tried by. Chaudhri Sardar Khan, 
£. 30 Magistrate at Ambala, and arguments 
were addressed to the Court on the Ist of 
September 1923. . Judgment was pronounc- 
ed on the 5th of September.1923, five days 
after the.new Cr. P. C. had come intoopera- 


, tion, and the appellants were “sentenced to ° 


various terms of imprisonment under s.: 401 
The principal 
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in the absence of a Bpecifie provision to the - 
contrary, the fact that evidence-had been 
concluded before the new Act came into 


“operation could confer jurisdiction upon 


the Magistrate when that jurisdiction "had 
expressly been taken away by the Act. As 
already observed, arguments were heàrd on 
the “Ist of September and the procebdings 
were clearly pending before the learned 
Magistrate till the 5th of September 1923, 


"when finalorders were passed. The ille- 


gality was not one which could be cured 


-unders. 537 of the Cr, P. C. andthe con- 


victions are, therefore, bound to be set . 


' aside. 


I quash the diakon ‘and send the 
case back to the learned'Magistrate under 
8.423 (b) of the Cr. P. C, with a direction 
that he should commit the prongod for trial 
to the Court of Session. 


Z.K. - Conviction quashed 


witnéss examined on behalf of the proseeu- .-' 


tion was one Bhura Singh who had been 
granted a pardon under.s. 337 of the Cr. P. 
. C. Now s. 337 (2A) provides that all cases 


in which ‘there is an approver should be’ 


committed for trial to the Court of Session, 
Section 347 provides that ifin the course of 


`. a trial before a Magistrate it appears to him 
`- before signing judgment at any:stage of the - 


proceedings that the caseis one which ought 
to be tried by the Court of Session, he shall 
so commit the accused. The question for 
consideration is whether in view of the 
above two sections the Magistrate’ had or 
had .no jurisdiction to-proceed with the 


trial of the case after the new Cr. P. C. had `- 
It is admitted by the .. 


.come into force. 
learned Counsel for the Crown. that the. pro- 
visions of;s. 337 (2A) and s. 347 are manda- 
tory in their nature and that the Magistrate 


was bound fo commit and stop the proceed- 


ings as soon as the new Act had come 
into force. I have given a very careful 
consideration to- this matter, and the con- 
clusion at which I have arrived is that the 
‘convictions should be quashed and that the 
` Magistrate should be directed to commit the 
“ accused for trial to the -Court of Session. 
“There can be no doubt that the accused were 
under tr ial before the Magistrate within the 


meaning: of s. 347 as long as the. judgment. 


was not pronounced and 1 do not think that 


‘MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 487, - 
or 1928. 
(CRIMINAL Revision PETITION No. 339 
: US. or 1923). : 
DEC February 1, 1924. 
Present:—Mr. Justice Krishnan. 
: VELLURI JAGANNADH NAIDU— 
AGCUSED—PETITIONER 
versus . 
CH. RAMA RAO, SANITARY 
IusPeECTOR; ANAK APALLI-—Coa- 
: | PLAINANT— RESPONDENT. : 
Madras District Municipalities Act (V of 1920), ss. 
3 (21), 180, 847, 862—Encroachment on land on side 
of street —O ffence— Limitation j for prosecution. ` 
An encroachment upon land by the side of a street, 
even though such land is uncovered by any pavement 
or other structure, amounts to an encroachment on 
the street/within the meaning of s. 180 of the Madras. 
District Municipalities Act. [p. 647, co. 1.]] — | ~ 
Section 362 of the Madras District Municipalities 
Act deals with the removal of earth, sand or other 
materials or depositing such materials or making 
encroachment by depositing such materials on any 
Jand, river, estuary, canal, back-water or water-course. 


- It has nothing to do with encroachment on streets. 


ibid; 

[ The proviso to s. 347 of the Madras District Munici- 
palities Act does not deal with a ense under s. 362 of 
e Act, and a prostetkioa] in respect of an acf falling - 


; nition of the word “street,” 
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' uhder the latter section must, therefore, be instituted 
Eur the period of three months prescribed by s. 347. 
ibi 


Petition, under ss. 435 and 439 of the Or. 


P.O; 1898, praying the High Court to re- 


vise the judgment of the Court of the Sub- 
Divisional .Magistrate; Vizagapatam, 
Criminal Appeal No. 4 0f.1923, preferred 
against that of the Court’ of the 
Second Class, Magistrate, Anakapalle, in 0. 
C. No. 391 of 1993. . 

Mr. R. V. Rengaram, for the Petitioner. 

." Mr. K. Aravamuthu Iyengar, for the Re- 
spondent. 

Mr. V. L. Ethiraj, for the Public Prose- 
eutor, for the Crown. 

ORDER.—In this case the petitioner 
has been convicted under.ss. 362 and 313 of 
the District Municipalities Act V of 1920 
“and sentenced to pay a fine of ‘Rs. 15 with 
two weeks’ simple imprisonment in default. 
The facts found on which he has been con- 
victed are that he built a buttress wall, to his 
compound wall, which projected on to the 
Municipal street adjoining it. This was, no 
doubt, an encroachment, Taking the defi- 
in's. 3, cl. (21), 
eneroachment upon the land by the side . 
of a‘atreet, even though it is uncovered by. 
any pavement. or other structure would be 
an encroachment on the street, Section 180 
would certainly apply to this case. But 
the lower Courts, though the accused was 
first charged under:s, 180, have altered the 


charge because of the difficulty of the. 
limitation of three. months within which. 


the. prosecution has to be started for an 
offence, under s. 180, to one under s. 362 of 
the District Municipalities Act. It is clear 
‘that s. 362 cannot apply to this case but 
that s. 180 is the section that really applies. 
Section 362 deals with the removal of earth, 
sand or other materials or depositing such 
materials or making such encroachments 
by ‘depositing such materials on land, river, 


estuary, canal, back-water or water-course. | 


It has nothing to do with the encroachments 
on streets. 
“that the prosecution under s. 180 must fail 
on the ground of limitation. "Even if s. 362 
were to-apply, it Seems to me that the pto- 
secution will still fail under .the three 


- months’ rule, as the proviso to s. 317. does. 


not seem to deal with a case under s. 362 
at all. 
“to take out a license, obtain permission, or 
* gecure registration for doing certain things 


Jor which a license, permission or registra-.' 
_ tion is required, The accused is not prosecut- ` 
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in - 


. thought. 


It is not denied in this case. 


The proviso deals with the failure. 
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ed for any failure to take out any license or 


` obtain permission or secure registration. He 


has been prosecuted for encroaching upon & 
Municipal street by building a buttress wall 
to his compound wall. The case-against him, 
therefore, fails on thé ground of limitation 
and should have been dismissed. What ex- 
actly the Municipality should do for the 
purpose of getting the encroachment on the 
street removed will be for its own legal 
advisors to advise. 

The petition is allowed, the conviction 
is set aside, and the fine, if paid, will be 
"refunded, ` 

V, N. Y. 

Z. K.' 


Petition allowed. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 658 or 1924, 
September 15, 1924. 
Present:—Mr. Justice Sulaiman and 
^ Mr. Justice Mukerji. 
MOHAN SINGH —APPSLLANT 
versus 


AU Bana NDANG. é 
Evidence Act (I of 1872), ss. 82 (2), 85—Criminal 
Procedure Code (Act V of 1898), s. 154—F'irst Infor- 
mation Report, admissibility. of-—Statement in First 
Information Report, value of—Post mortem report, 
admissibility of, after- death of Doctor—Statements 
made in previous criminal trial, whether admissible 
in subsequent trial of different accused. 

A Kirst Information Report is an official record 
made by a public servant in the discharge of his 
official duties and is admissible in evidence under 
8. 35 of the Evidenca Act. By itself, however, the 
report would only prove that a certain person had 
made that statement and the contents of the report 
may be used as a corroborative piece of evidence to 
show that the implication of the persons mentioned 
in the report in the offence reported is not an after- 
The probative value of the document does 
not go further and it cannot be used as a substantive 


- piece of evidence in the case. [p. 648, col. 2.] 


A post mortem report made by a Doctor who has 
since died is admissible in evidence under s. 32 (2) 


-of the Evidence Act. [ibid.] 


Statements of witnesses made in a criminal trial 


are not admissible in evidence after the death of the 


witnesses in a subsequent trial against an accused 
person who had no opportunity "of examining the - 
witnesses, nor is the judgment delivered in a pre- 
vious trial admissible in a subsequent trial of a 
different accused person in respect of the same offence. 
[p. 649, col. 1.] 


Criminal appeal from an order of the 


‘Sessions Judge, Aligarh, dated the 19th of 


August 1924, 
Mr. Guy P. Boys, for the Appellant. 
The Government Advocate, for 
Crown. : 
JUDGMENT.—This is a criminal 
appeal froma conviction under, s. 302 of 


ihe 


D 


-giyen some lathi blows; 


Singh was lying on the ground. 
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the Indian boul Code, sentencing the 


appellant-to death: The case is also before . 


us for confirmation. 

. The murder is said to have taken place 
on the 7th of February 1016, but it is 
the prosecution case.that the accused has 
been absconding all this time and hence 


“the delay to bring him on his trial. 


The case for the prosecution is that 
there was enmity between the appellant 
Mohan Singh and the deceased Baldeo 


Singh; as well as between the deceased. 


and one Bhagwan Singh. Bhup Singh. 
was á distant relation of these people, and 
it is said that his wife or’ mistress had 
died shortly before the murder and there 
was a shradh ceremony going .to be. per- 


‘formed. Bhup Singh had invited these 


men, and Mohan Singh and Bhagwan 
Singh had refused to join. the ceremony 
unless Baldeo also. went there. Ultimately 
Baldeo consented to go to the ceremony.. 
Mohan Singh, Bhagwan Singh and Baldeo 
Singh started together, accompanied by 
Shib Singh, who was then a boy of 14 years, 


- When they got near the village in ques- 


tion they met Bhup Singh and also one 
Purni barber and Jiwan, a washerman. 
It is said that ii anticipation of the cere- 
mony they had to get their heads shaved. 


While Baldeo Singh was being shaved . 


"Mohan Singh got up and struck “lathi 
blows on hishead which felled him to the 
ground. Bhagwan - is also said to have 
-and ultimately. 
Mohan and Bhagwan ‘both ran away. Baldeo 
Singh died very probably on the spot. 

Bhagwan Singh was arrested aid put on 
his trial and ‘was’ convicted and sentenced 
to transportation for life, and his conviction 
and sentence were on ‘appeal upheld, by the 
High Court. 


On the day in question a ‘report was ia 
at the Poliée Station by a man named 
Shibni, who is now dead, to the effect- 


< that he actually saw lathis being used, and 


that Mohan Singh, Bhagwan Singh and 
Gulab (who is a witness for the prosecution 
in the present case) were striking Baldeo 
Singh, Thakur, with lathis, and that Baldeo 
This 
witness was accompanied by a Chaukidar, 
named Dhan Singh, who is also now. dead. 
It is also a fact that the Head Constable, 


. who took down the report, is now dead. 


The Sub-Inspector, who investigated the 


original case, has now retired and the” 


- MOHAN SINGH V. EMPEROR. 


"probative value of tliis. 
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prosecution | has “not. been able to find out . 
where he now lives. . 
]t is also unfortunate that some of ‘the 
witnesses who were examined ín the -case 


‘against Bhagwan Singh are also. ‘dead. 


These are Shibni, Rajwa, ~Jiawan, and Farid- ` 
ud-din who recorded the First. Information 
Report. . 

lt is necessary at-the outset to consider 
the admissibility of some pieces of evidence, 
which were brought on the record in this” 
case. 

As to the First Tnfórmation Report, it may. 
be noted that: the general diary having 
been destroyed, was not formally proved . 
in this case. Reliance on behalf of the 
prosecution was - placed on the First In- | 
formation Report, recorded by the Head 
Constable. Under para. 90 of Ch. IX of 
the Police Regulations the: officer-in-charge 
of a Police Station is required to.take down 
in triplicate in the check receipt - book 
(First Information Repor t) any information 
relating to the commission of an offence. 
One of these three records is the document 
which has been -brought on the record 
in'this ease. It is clear to us that it will 
be very difficult to exclude it from the 
scope’ of s. 35 of the ‘Evidence Act as 
being an official record made bya public” 
servant in the discharge of: his. official 
duties; But this report “would at the -very 
best only prove that acertain person since 
dead had made that statement. The con- 
tents of ‘the report may, therefore, be.used 
as a corroborative piece of evidence to 
show that the implication of the appellant 
in thé murderis not an after-thought. It 
certainly will be relevant to establish that 
he was named at the very start. Beyond 
this it is difficult £o rely on it, and the 
docüment does 
not" go further. It certainly: cannot be 
used asa substantive piece of evidence. 

The next piece of .document is the post 
mortem report made ‘by the Civil Surgeon, 
whois also unfortunately now dead. This 
wag done at the hospital when the dead body 
of the deceased was taken there. ‘The evi- 
dence of the- witness Nawab Singh proves 
that he had accompanied the dead body 
to the hospital and it was the body of 


E the deceased Baldeo Singh which was 
examined by the Civil Surgeon. 
- there can be no question as to its identity. 


Thus 


This report would be admissible under 
s. 32 (2) of the Evidence Act as being a 


statement made by’ a dead pen in the 
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ordinary course of business and in the dis- 
charge of his professional- duty. As we 
shall show later;even independently of this. 
report, there is plenty of evidence to show 


that-the head of the deceased was smash- 


-edand he died in-consequence of these 
injuries. . i 
" The statements of other alleged eye-wit- 
nesses made in the previous trial, who are 
now dead, cannot now be adduced in ẹyi- 
dence against the appellant, who had no 
- opportunity of examining them, nor can 
` the judgment delivered.in that case be ad- 
missible in this case. 2 . 
We may also note that it has not been 
. proved - satisfactorily that any proclamation 
under s. 88 of thé Cr. P. ©. had been 
` issued -against thè appellant. The evi- 
dence in support of this consisted of the 
statement of. - Mahmud Husain, : Con- 
stable, who was examined only in the Magis- 
trate's Court and not examined before the 
Sessions Judge. - f I 3 
^ Excluding the evidence which is inad- 
. missible, we find, however, that there is 
plenty of evidence to bring home to the ac- 
eused the guilt with which he is charged. 
As to the actual motive which may have 
led him to join with Bhagwan Singh in 
the crime, the evidence of Nawab Singh 
is veryclear. It appears that Mohan Singh 
_ and Baldeo Singh were on very bad terms. 
. One Bhajan Brahman -who .had been an 
absconding offender, was sheltered by Mohan 
Singh. Baldeo had him arrested at Mohan 
Bingh's chaupal and had given inform- 
ation to the Police about it. This was 
some five months before the murder. 


“Bhajan was ultimately sentenced to im-. 


prisonment. : : 

The second incident is that there was 
“a dacoity. at’ a village some six miles from 
' the village of these persons, and Baldeo 
Singh gave information which led to the 
arrest of Mohan-Singh and, others. The 
witness Nawab Singh: has stated that when 
arrested Mohan Singh said openly that 
Baldeo had given that information and he 
would have revenge on him. Nawab Singh 
also stated that Baldeo. gave evidence 
against Mohan Singh. Then again there was 
a quarrel between Mohan Singh and Baldeo’ 
Singh as regards some wall between their 
houses which Baldeo wanted to repair but 
Mohan Singh would. not let him. It is 
also'stated that Mohan Singh had admitted 
that he gaye information that Baldeo Singh 
and another person had stolen the bricks 
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for building the, wall in dispute from a 
Railway bridge, on which Baldeo was pro- 
secuted for theft but ‘was ultimately ac- 
quitted. This was some 7 or 8 months 
before the murder. Lastly there was some 
dispute as regards the occupancy tenancy 
left by one Musammat Ramuda.' Mohan 
Singh was anxious that Baldeo Singh should 
nottake it and he declared openly that if 
Baldéo did receive it he would not long 
survive it. It is, therefore, apparent that 
there must have been more than one reason 
why the accused might have committed the 
assault on the deceased. 

We may at the.outset say that we find 
it difficult not to reject the evidence of 
Gulab altogether. Ifthe First Information 
Report is legally acceptable, then it may 
be used to shake the credibility of the 
witness Gulab Singh in thig way, that lie 
was also one of the persons on whom sus- 
picion had . fallen as being one of the 
three assailants. If this beso, then his 
statement cannot be safely accepted. 

As against the. evidence of Nainsukh 
which is tothe effect that he saw from a 
distance: Mohan Singh running away with 
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`a lathi in his hand, and that when he 


went tothe spot from where hé had heard 
the noise, he found the deceased lying on 
the ground unconscious, it is alleged that 
in the First Information Report Gulab was 
actually named as one‘of the assailants, 
whereas according to the evidence of Nain- 
sukh as given now, he and Gulab were at 
‘the field of Gulab together, i 
Even rejecting the evidence of Gulab and 
Nainsukly there. still remains the statements 
of the lad Shib Singh and the barber Purni. 
It.is strongly urged on behalfof the appel- 
lant that Shib Singh has not told the 
whole truth and: that his evidence shows 
that therehas been an attempt on his part 
toshield ‘Gulab Singh and minimise the 
complicity of Bhagwan inasmuch as he has 
said that Bhagwan hit him after Baldeo 


. had died and he also said that Gulab was 


not there at all. Whether this contention 
is well-founded or. not, we have no doubt 
in our mind that the story told by Shib 
“Singh is substantially true; Thereis no 
doubt that he was in the company of these 
persons on the day in question, and, there- 
fore, must have béen an eye-witness to what 


‘happened. His evidence is further corrobo- 


rated by the barber Purni, who has also 
stated that he saw Mohan Singh who struck 
‘the first blow on the head of the deceased, 


850 - 


What actual part Bhagwan Singh took it 
is not now necessary for us to say; but there 
can be no doubt that Mohan.Singh struck 
the first blow, and this blow fell on the 
head. The evidence of Shib Singh is that 
the deceased began to blead from the nose 
and mouth ‘and collapsed .on the ground 
and died, and his head was smashed to 
pieces. This is corroborated by the medi- 
calreport, which we have already held to be 

admissible. 

Having regard to this evidence we have 
no doubt in our mind that the accuséd 
was guilty of the offence of murder, From 
the nature of the injuries inflicted, even 
if there had been no intention of catsing 
the death of the deceased, which we. are 
* far from saying that it was not, the accused 
must have known that the injuries were 
imminently dangerous and likely to cause 
death. 

The only other matter which remains for 
consideration is the question-of sentence. 
We have already mentioned that the other 
assailant Bhagwan was transported for life, 
and that sentence was confirmed” by the 
High Court on appeal. The present ac- 
cused attaclted the deceased in the presence 
of a number of persons, and it is unfortun- 
ate that those persons:did not come to 
the rescue of the deceased in time so as to 
save him from receiving the fatal injuries. 
The accused has been absent from the 
village for a long time and, according to 
- the Sub-Inspector, even thou; gh search was 
made for him he was not found. His trial, 
therefore, has come on after several years. 
Having regard to the special circumstances 
of the case we are of opinion thatit would 
serve the ends of justice if we imposed a 
sentence of transportation for life on the ap- 
pellant. We may add that we do not think 


that this would in any way be putting a pre- 


mium on absconding. 


We accordingly uphold the conviction of © 


the appellant, but allow the appeal to this 
extent, that we set aside the sentence 
of death passed on him and direct that in 
lieu thereof he be transported for life. 
AK `~ Appeal allowed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 502 or 1924. 

. September 19, 1924. f 
|o Present: —Mr. J ustice Sulaiman. 
CHITTAR SIN GH —APPELLANT 

versus 


EMPEROR--RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 154, 
157, 158—Evidence Act (I of 1872), s. 85—First In- 
formation Report, what amounts to—Statement recorded 
during investigation, whether first information—First 
Information Report, whether substantive evidence— 
Statement, oral, made to Police during investigation, 
whether can be proved. 

Section 154 of the Cr. P. C. contemplates that the 
first information of the commission of an offence 
actually received by the Police should be recorded as : 


such and not a statement made bya witness during ` 


investigation after the investigating officer has actually 
arrived on the ‘scene and has himself seen what has 
happened. [p. 651, col. 2.] 

King-Emperor v. Daulat Kunjra, 6 C. W. N. 921, 


“followed. 


A First Information Report taken ‘down by a Police 
Officer amóunts to an entry in an official record 
stating a fact in issue and made by a public servant 
in the discharge of his official duty and in the per- 
formance of the duty especially enjoined upon him 
under which such record is kept and, therefore, falls 
within the scope of s. 35 of the Evidence Act and is, 
a relevant fact. But itis not a substantive piece of 
evidence and is no evidence of the existence of the 
facts which it mentions. It cam be used merely by 
way ofcorroboration or contradiction 'and not any 


further. [p. 652, col. 1.] 
Queen- Empress v. Ramsukh, A. W. N. (1897) A 
Afsar Sheikh v. Emperor, 8 Ind. Cas. 52; ;150. W.N 


198; 11 Cr. L. J. 557 and Autar Singh Y. Emperor, 
21 Ind. Cas. 882; 17 C. W. N. 1213; 14 Or. L. J. 642, 
relied on, 

Where a person who is alleged to have made an 


' oral statement to the Police during the investigation 


of a case denies at the trial that he, made any ‘such 
statement, the alleged statement cannot be proved by 
the evidence of persons who claim to have heard it 
at the time when it was made, nor is such evidence 
admissible. [ibid.]: " 


- Criminal appeal from an order of the 
Sessions Judge, Farrukhabad, dated the 
27th May 1924. . 

The Government Pleader, for the Crown. 


` JUDGMENTT-.—Aífter some hesitation 
I have come to the conclusion that the ap- 
pellant must be acquitted. The hesitation 
has been due to the fact that there isa 
reasonable ground for suspicion that some 
witnesses who might possibly have had 


some definite knowledge appear to have 


withheld it. 

There-can be no doubt that Kindar Singh 
who is an old man of seventy years of age was 
murderously. attacked early on the morning 
ofthe 8rd-of February 1924 in his cattle- 
shed in the village Birra ad He receiv- . 
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ed several serious injuries on the head but 
fortunately recovered. The appellant is 


the- own brother of Kindar Singh who has - 


another brother named Sundar Singh. The 
three brothers are apparently separate from 
each other and occupy separate houses. 
Kindar Singh has “two. daughters but no 
son, and the accused has three sons. 

- The case for the prosecution is that the 
accused is in debt and that he was angry 
with Kindar Singh because the latter had 
refused to bequeathe his zemindari to the 
sons ofthe accused. The prosecution evi- 
dence is that the accused was seen striking 


Kindàr Singh by two young boys Ram: 


Singh and Havildar, who had gone to 
Bachan, son of the accused, early in the 
morning to call him to take-his cock for 
fighting with the cock of Munshi Singh. 
The two boys ran away to Dhanpal Singh, 
father of the boy Ram Singh, who happen- 
ed to be sitting on the chawpal of Munshi 
- Singh and where two Constables Ram Datt 
and .Bisal. were also sitting. They gave 
information of the murderous attack. The 
‘Constables sent Mithu chaukidar to inform 


‘the Sub-Inspector who was in a neighbour- ... 


ing village. ‘The Constables accompanied by 
Dhanpal Singh went to Birra Nagla, where 
' many other people were also gathered. 
They .saw Kindar Singh. lying seriously 
wounded. Bachan Singh the accused’s 
son issaid to have given them all the facts 


and told them that he had locked up his. 
At the request of the Constables lie 


' father, 
` brought out the accused from inside the 
-house, and also gave up a chopper stained 
with blood. The Constablesarrested Chittar 
. Singh and kept him bound, About half an 
hour after this Gobardhan, ' Sub-Inspector, 
arrived. He examined Kindar Singh who 


could not then speak and went inside the: 


cattle-shed and saw blood lying on the 
earth. He found.the accused under arrest 
. and examined the chopper. : Hetook posses- 
Sion of the blood-stained kurta and dhoti 
of the-accused. He prepared a recovery 
note and gotit signed by witnesses. He 
also took possession of other. articles which 
had blood stains on them. He also took 
down the statement of Musammat, Mchan 
.Kuar, the wife of Kindar Singh; on plain 
paper as he had no forms with him. He 
took her thumb-impression on it and got 
some witnesses to attestit. He treated the 
statement of -Musammat Mohan Kuar as the 
. First Information Report. 


Tho first difficulty in the way of the pro-- 
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secution was that neither Kindar Singh 
nor Sundar Singh, nor the sons of the 
accused, nor even Musammat Mohan Kuar, 
the wife of Kindar Singh was prepared to 
statė anything which would implicate the 
appellant. The case againstthe appellant, 
therefore, rests entirely on (1) the statement 
of Musammat Mohan Kuaras taken down 


. by the Sub-Inspector and treated by. him 


as the First Information Report ; (2) certain 
statements said to have been made by 


‘Bachan Singh when the Constables arrived 


on the scene and the giving up of the 


chopper by Bachan Singh; (3) the state- 


ment of Ram Singh and Havildar Singh 
and (4) the statement of Bisal Singh Con- 
stable that when Chittar was brought out 


'by Bachan Singh, he was grinding his teeth 


and said “he is not dead,” it being implied 
that he was referring to Kindar Singh. 


-As against this there are the denials by 
Musammat Mohan Kuar, 


4 Bachan Singh, 
Sundar Singh and other witnesses that the 
assailant had not been recognised and was 


-not named. 


It is necessary to examine each of the 
various pieces of evidence separately, as it 
seems to me . that much which? was legally 
inadmissible has been brought on the record 
and wrongly relied upon, 

The first piece of evidence which re- 


‘quires consideration is the so-called First 


Information Report. There are two fatal 


objections to its admissibility. In the first 


place it was by no means a First Informa- 
tion Report. Ram Datt and Bisal Constables 
had received information from Ram Singh 
and Havildar and had deputed' Mithu 
ehaukidar to inform the Sub-Inspector. 
The.Sub-Inspector who was the officer-in- 
charge.of the Police Station received the 
first informationfrom Mithu chaukidar even 


though that information was a second hand 


one. As the offence complained of was a 
cognizable one, the officer should have 
treated that information as the first inform- 
ation. Section 154 of the Cr. P. C. clearly 
contemplates the first information received 
to bé recorded, and not a statement made 
by a witness during investigation after the 
Sub-Inspector has actually arrived on the 


scene and himself seen what has happened. 


In this connection I may refer to the case of 
King-Emperor v. Daulat Kunjara (1). 


In the next place it seems to me that 


even if the statement made by Musammat 
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Mohan Kuar be treated as the . First 
Information Report, such a report by itself 
‘is no evidence ofthe existence of the facts 
which it mentions. Technically speaking. 
it may be conceded that a First Information 
Report taken down by a Police Officer 
amounts toan entry in an official record, 
stating a factin issue or relevant fact, and 
made by a public’ servant in the discharge 
of his official duty and in the performance 
ofa duty especially enjoined by law, under 
which such record is kept, and, therefore, 
falls within the scope of s. 35. But that 
would simply make it a relevant fact; and 
all that it would prove would be that 
Musammat Mohan Kuar made a' statement 
‘at that early date, implicating the accused 
and that, therefore, the present-mention of 
his name is notan after-thought. But the 
First Information Report is not à substantive 
‘piéce of evidence; it can bé used merely 
by way of corroboration oras a contradic- 
tion and not any further. Had Musanimat 
Mohan Kuar made a similar statement on 
oath in.Court, the report made by her pre- 
viously would have been used in” evidence 
to corroborate her. Or if she had made any 
contradictory statement, the defence might: 
have used the report to contradict her. But 
when Musammat Mohan Kuarhas altogether 
denied that she made any such report and 
denied that it was the accused who struck 
Kindar Singh any previous statement 
made by her cannot be admitted in evidence 
ab all, Sections 157 and 158 of the Evidence 
- Act would be altogether inapplicable. This 
"was the view clearly expressed: in the case 
of Queen-Empress v. Ramsukh (2). where it 
was held that a report of the commission of 
' an offence made at a thana or even the de- 
' position of a witness ' previously made 
would be admissible for the purpose of 
corroborating him or of throwing doubt on 
his statement in Court, but: would be in- 
admissible for the purpose ofproving that 
the facts stated in it are correct. The same 
view has been expressed by the Caleutta 
“High Court. Vide the case of Afsar Sheikh v. 
Emperor (3) and Autar Singh v. Emperor (4). 
The so-called First Information Report 
must, therefore, be altogether rejected. It 
is curious that although it is said that 
Bachan also had given out the facts, no 


(2) A.W. N. (1997) 47. ; i 
(3) 8 Ind. Cas. 52; 15 O. W. AN. 198; 11 Cr. L. J. 


557. ` 
4) 21 Ind. Cas. 882; 17 O. W. N. 1213; 14 Cr. L. 
642. i 


J. 
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statement in writing.made by Bachan was 
taken down. The Sub-Inspector has admit- 
ted that Musammat Mohan K-uar, like Mithu 
chaukidar, was not an eye-witness of the 
facts. i i m 

Coming to the statements said to have 
been -made by Bachan Singh, it is manifest 
that they should not have been used in 
evidence against the accused when Bachan 
Singh denies that he made any such state- 
ments. The prosecution witnesses admit 
that none of them saw Bachan Singh 
locking up his father, They can: by their 
evidénce prove that when requested by thé 
Head Constables Bachan Singh brought 
out his father from inside the housé but 
they cannot prove what Bachan told the 
Constables before the accused wére brought 
out. The fact that Bachan Singh gave 
up the choppér which was stained with 
blood merely proves that the chopper was 
in the house. Butitis of very little value 
in fixing the guilt on the accused. The 
fact that the accused had blood ‘stains on 
his -clothes might not be of much great 
importance inasmuch as when so much 
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blood was spilled all around, near relations 
who might have helped in stanching the. 


blood must have had such stains. In fact, 
the oral evidence of the relations, including 
Kindar Singh himself, is that the accused 
also wentto help him. 

The direct evidence consisted of the 
statements of Ram Singh and Havildar 
Singh. Ram Singh is the son of witness 
Dhanpal Singh who for sometime before the 
'oceurrénce had been under a Police surveil- 
lance. Havildar is the distant nephew of 


Munshi Singh of whom Dhanpal is the. 


maternal uncle. KindarSingh has stated 
that there was a dacoity committed on him 
and his brother the present accused many 
years ago and one Devi Singh and his 


brother-in-law Ram Prasad were convicted - 


of it, and that Havildar is a nephew of 
Devi Singh. Healso added that the mukia 
of the village had taken his. brother's 
wife as his mistress in the Magh before 
the occurrence and that there had been 
some enmity with him in consequence of it. 
Dhanpal Singh in his cross-examination 
has admitted that Devi and Ram Prasad 
were convicted of the dacoity- which took 
placé at the accused’s house but Devi was 
acquitted. :Dhanpal said that Devi was 
the brother of Havildar’s father. 
admitted that some 7 or 8 months before 
Jhunku Singh mukhia had brought the 


He also. 


D 
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widow of Kamta Singh the brother of the 
accused to his house. In this state of 
feelings it is apparent that even though the 
near relations of Kindar Singh including 
Kindar Singh were prepared to protect 
Ohittar Singh, there were persons in the 
vilage who might.have had a motive to 
get him implicated nevertheless. 

The first objection to the evidence of the 
two boys is that the learned Sessions Judge 
himself has rejected the most important 


part of it, He felt that there was a possi- ` 


bility that interested persons might have 
induced these boys to depose to more than 
what they had actually seen as they remain- 
ed on the chabutra and from the evidence on 
the record the learned Judge thought it 


more than doubtful whether standing on- 


the chabutra they could have seen what was 
going on inside the cattle-shed. Further, 
thestatements which these boys made to 


the Sub-Inspector left it doubtful whether 


they actually saw the accused striking the 
blows. For these reasons the learned Ses- 
sions Judge thought it safer to reject the 
evidence of these two boys so far as it went 
to say .that they saw the accused striking 
the blows. He, however, thought that from 
the. evidence of these boys supported by 
ihe evidence of Munshi Singh and the First 
‘Information Report there could be no doubt 
` that Bachan Singh promptly shut his father 
up in his house. I. have already rejected 
the First Information Report. The statement 
of Munshi is based entirely on what he 
was told by Bachan Singh as Munshi has 
admitted. that although he had told the 
Magistrate that Bachan had been holding 
the- accused at the door and that he took 
him inside his house, it had really happened 
before the. witness’ arrival. -When the 
witness arrived, the accused had already 
been taken inside. 
nothing but the statement of these boys. _ 
-When the. main -part of the story that 
-they saw the.accused striking Kindar Singh 
is.not to be believed what guarantee is there 
that their evidence that Bachan Singh shut 


KindarSingh promptly was true?’ It seems . 


to me that the story told by the boys that 
they went to Bachan Singh at that early 
hour of the morning to ask him to take his 
cock for a fight is itself a little suspicious. 
Munshi Singh has admitted that he did 
‘not tell Havildar Singh and Ram Singh to 


. fetch ‘Bachan .Singh with his cock.on any’ 


particular date, but. that a day or two 
before the occurrence he had mentionéd to 
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them to.call Bachan Singh fora cock-fight. 
If no date had been fixed by Munshi Singh 
itis not likely that the boys would go out 
early in the morning with a message to 
Bachan Singh. Under these circumstances 
I am-not prepared to accept the evidence of 
these boys when ‘their main story that 
they heard the alarm and saw Kindar 
Singh being struck is not to be accepted. 
The statement of Bisal Singh Constable 


. that when the accused was brought out he 


was grinding his teeth and saying that 
Kindar Singh was still alive is altogether 
uncorroborated. Munshi, Dhanpal and Ram 
Datt were examined before Bisal Singh. 
They all admiftedly were present when the 
accused is said to have been brought out 
and yet. none of these three persons men- 
tions anything of the kind. 1t is also said 
that & number of other persons also were 
present there but no other witness is forth- 
coming. I, therefore, feel great difficulty 
inrelying on this supposed incriminating 
cónduet of the accused when there is no 
other evidence to corroborate the statement 
of Bisal Singh Constable. 

The evidence of the Sub-Inspector as well 
as of the: other witnesses for the prosecution 
is more or less formal, and does not directly 
implicate’the accused. " 

On the other hand, I have already remark- 
ed that Kindar Singh himself has sworn 
that he was attacked by some one from 
behind and struck several blows.on the 
head with a sharp instrument, but that he 
did not know who had struck him. He 
remembered that his brother Sundar Singh 
eame and picked him up and that Chittar 
Singh also came after Sundar Singh. He 


stated that the accused also helped to wipe 


the blood. I have already noted that none 
df the relations of Kindar Singh have said 
anything against the „accused in Court. 
Neither the wife nor the daughters of 
Kindar, Singh stated that Chittar Singh 
was the-assailant, nor does his brother Sun- 
dar Singh say so. .Musammat Mohan Kuar 
is said to havé gone back on the state- 
ment made by her to the Police. Bachan 


“Singh denies having made' any statements 


to the Police which would implicate the 
accused. Two other witnesses Hasan-ud- 


‘din, a Railway employee and Dular Singh 


a zemindar, say that Chittar Singh was 
standing close when Sundar Singh was 
stanching the blood of Kindar Singh, and 


-that they were told that the assailant had 


not been recognized, 


. 
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It may possibly be that for some reason 
or other Kindar Singh and the other rela- 
tions of the accused have decided not to 
say anything against him, and havein fact 
tried to shield him, assuming of course 
that he was guilty. Even though one may 
have a suspicion of this kind it is impossible 
to uphold the conviction unless there is 
gome reliable legal evidence in support of it. 

Having considered the case in- detail I 
am constrained tocome to the conclusion 
that the evidence that remains after reject- 


_ing all that is inadmissible, is totally in- 


sufficient to establish the guilt of the 
accused. ' 

I accordingly allow this appeal and set- 
ting aside the conviction and the sentence 
passed on the appellant, acquit him of 
the charge and order that he be released 
forth with, ] ue 

Z. K. : Appeal allowed, 


v 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 590 or 1923. 
January 17, 1924. 


. Present :—Justice Sir Ewart Greaves, KT., 


and Mr. Justice Panton. 
ANATH BANDHU NUNDY AND oTHERS— 
2ND PARTY—PETITIONERS ` 
versus E 
WAHID ALI PRAMANIK AND OTHERS— 


ist Party—OppositE PARTY.. 
Criminal Procedure Code (Act V of 1898), ss. 145, 
147—Proceedings under s. 145—Conversion into proceed- 
ings under s. 147. 
Where proceedings under s. 145 of the Cr. P. C. 
are instituted on the basis of a Police report which 
states that there is an imminent risk of a breach of 


the peace, but the Magistrate subsequently discovers - 


that the question at issue is not one of possession 
under s. 145, but is one as to a right falling under 
S. 147 of the Cr. P. O., he has jurisdiction to convert 
the proceedings from those under s. 145 into those 
under s. 147, [p. 655, col. 2.] - 

Rule against an order of the Deputy .Ma- 


: gistrate, Shahazadpur. 


ARGUMENTS.—Babu Narendra Ku- 
mar Bose (with him Babu Dinesh Chan- 
dra Roy), for the Petitioners—There 
was a long standing dispute. about the 
present fishery rights. The Magistrate in 
January 1923 made an ex parte order, 
as he considered a breach of the peace 
imminent, under s. 144, Cr. P. C. My 


. clients, however, had that order discharged, 


. 
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. But that very day proceedings under s. 145, 


Or. P. C., were instituted. After sometime . 
euriously enough the Magistrate, turned 
these proceedings into those under s. 147, 
Cr, P. C. This procedure is unwarranted 
in law and very prejudicial to my clients, 
Your Lordship will kindly consider that 
at that time there was absolutely no 
apprehension of-the breach of the peace. 
Moreover this conversion, has confused 
the whole issue. What the Magistrate 
ought to have done was to initiate fresh 
proceedings under s. 147, Cr. P. C. instead 
of such conversion, Moreover, the learned 
Magistrate has failed to conduct ‘the pro- 
ceedings properly inasmuch as he has 
not allowed my clients to cross-examine 
the prosecution witnesses after. the con- 
version. This should have allowed because 
they were to be cross-examined in light 
This amounted 
to material irregularity. f 

If a doubt arised as to your Lordship's 


“power of interference, it is new much wider 


than that under s. 167 of the Government of 
India Act. : 

Mr. B. Chakravarty (with him Babu 
Hiralal Chakravarty), not called on to - 
reply. f 

JUDGMENT.—This Rule was granted 
on the llth of January last againat an 
order passed by the Deputy Magistrate 
of Shahazadpur ordering that the second 
party should not take possession of certain 
water to the exclusion of the enjoyment 
of the right of use, of the first party 
during the: period, Aswin to Chait. In 
the month of January 1923 a report was 
made by the Police to the Magistrate ` 
with regard to the likelihood of a breach 
of the peace as to the fishery which was 
in dispute in these proceedings. The 
Magistrate considered on the report that 
the matter was urgent and that the breach ' 


_of the peace was imminent and accordingly 


he issued an order under s. 144 of the 
Cr. P. €, on the second party to prevent 
them interfering with the fishery. He 
made the order ex parie and gave the 
second party leave to come in to discharge 
the order. This they did on the next day 
which was the 20th January 1923. The 
Magistrate thereupon discharged the order 
which he had made under s. l44 and on . 
the same day, that is, on the 23rd January 

he drew up proceedings under s. 145 of 
the Or. P. C. These. proceedings went. 
on for sometime and the first party 
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examined a considerable number . of 
witnesses, we think, some .11 in all, and 
one witness was examined. on behalf of 
the second party. On the 16th April 
1923 the Magistrate is said to-have con- 


verted these proceedings under s. 145 
into proceedings under s. 147-of the Cr. P. 


C., because it was: then realized that the. 


question at issue was not dne of posses- 
sion under s. 145 but one ‘as to rights 
falling under.s. 147 as the first party 


were claiming an exclusive right of fishery: 


to the fishery in dispute between the 
months of Aswan and Chait each year. 
The second party proceeded to deluge the 
file of the Magistrate with a series of 
.petitions. They objected to the change of 
proceedings, from proceedings under s. 145 
to proceedings under s. 147 and said that 
the Magistrate had no jurisdiction to deal 


‘with the matter in this way. .Having' 


-failed to convince the Magistrate on this 
point they then proceeded to ask that the 
Exhibits should be re-numbered. „They 
then apparently filed a petition asking 
that the first parties witnesses should be 
re-called for cross-examination, The 
' Magistrate in the order which he has 
passed seems to have either forgotten or 
misapprehended this petition because he 
says that the second party did not want 
. to cross-examine again and they really 
acquiesced in what has been done with 
regard to these proceedings. Proceedings 
then continued, petitions. being filed at 
intervals reiterating the same points and 
ultimately the Magistrate made the order 
to which we have referred, 

. Three main points have been urged 
before us: on behalf of the second party. 
First, it is said that at the time the 145 
' proceedings were changed into proceedings 
wider s. 147 on the 3rd Baisakh there was 
-no likelihood of any breach of the peace 
inasmuch as the months:of Aswin and, 
Chait had passed and the first party did 
not claim to exercise any rightof fishery 
until these months recurred in the next 
` year. Secondly, it is said that-the second 
party have been prejudiced by the fact 
that when the Magistrate changed the 145 
_ proceedings to proceedings under s. 147 
no fresh proceedings were drawn up and 
it is suggested on behalf of the second 
party that they did not in consequence 
realize or know what.exactly the Magistrate 
was going to try and what exactly the 
dispute was about. Thirdly, it is said 
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that-the second party have been prejudiced 
because they were not allowed to have 
,the witnesses of the first party re-called 
for eross-examination when the change in 
the procedure took place. Now having had 
“the facts very fully laid before us by the 
learned Vakil for the second party and 
very fairly placed before us if I may say 
S0, it does not seem to me that there is 
really any substance in any of these 
three points. Whether you treat the pro- 
ceedings as really in fact proceedings all 
along under s. 147, although . they were 
originally drawn up under s. 145, or whe- 
ther you treat the change on the 3rd 
Baisakh as new proceedings, it seems to us 
‘that the Magistrate had jurisdiction, having 
regard to the fact that at the- time the 
- proceedings were instituted there wasan 
imminent risk of a breach of the peace 
and the fact that he had before him the 
Police report so stating. So far as the 
second point is concerned we are not satis- 
fied that the second party have really 
been prejudiced. We think it is quite 
evident that they really knew what the 
real issue was and upon what question the 
evidence had to be called. 


Thirdly, on the question of cross-exami- 
nation I am not satisfied myself that the 
question of cross-examination was really 
pressed on behalf of the second party. 
If it had been pressed and if they had satis- 
fied the. Magistrate that they really had 
Some questions to ask we think that 
there is no doubt that the Magistrate 
would have acceded to the request. But 
after all they are really themselves to 
blame not concentrating on this point 
instead of putting in a lot of frivolous 

` petitions which the Magistrate quite rightly 
tgok no noticé of, Therefore, so far the 
third point is concerned we do not think 
that this point was really pressed on behalf 
of the second party and we think that we 
should not interfere on this ground. 


It is said that under the provisions of 
8. 439, of the Code our powers are wider 
than they were under the Government of 
India Act before the change in s. 439 came 
in. . This is -perfectly true but having con- 
sidered the whole of the facts and circum- 
stances placed’ before us we do not think 
that there is really any substance in the 
complaint of the second party or.that they 
have really been. injured by the 
-course that the proceedings took, 
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B In the ‘circumstances we discharge the Magistrate being absent ‘from’ the -station. . 


“Rule. ~~ 


Z. K. Rule discharged. 


LAHABAD.HIGH COURT. - 
ur Rererence No. 581 or 1924. 
November 5, 1924. ' 
Present :—Mr. Justice Mukerji. 
HAJI ALI—APPLICANT 


- , Versus . 
EMPEROR turoven ALI ASGHAR- - 
OPPOSITE PARTY. 


' Oriminal "Procedure Code (Act V of. 1898), s. 144, - 


action under, when to be taken—Nwisance--Remedy 
$5 comploinant—Civil dispute—Duty of Court., . 
“Ih is not proper that Criminal Courts should take 
upon themselves s joues what are really civil dis- 
. |p. 656, col. 2. É 
putes. IP. ld be taken under s 144 ofthe Or, P. 
Q. only in urgent cases of nuisance or apprehended 
danger. Action under the section should not be 
“taken at the instance of a party who can easily remedy 


the consequences of the act complained of and whose . 


complaint is really of a civil nature and can be pro- 
` perly adjudicated upon in proceeding in a civil suit. 
ibid, ; m. wi. e , ^ OM 
; Guiminal reference made by the Sessions 
Judge, Benares, dated the 30th September 


24. 2 
Dr. M. Waliülláh, for the Applicant. 
-- Mr, M. A. Aziz, for the Opposite Party. 


/30DGMENT.—It isa Refererice by thé 
learned Sessions Judge of Benares .recom- 


mending that certain orders passed by two. 


successive Magistrates may be set aside. 
Tt appears that the parties to this Reference, 
viz., Haji Ali, the applicant and Ali Asghar, 


the opposite party are close neighbours. Ali : 


Asghar went before the Joint Magistrate of 
Benares with the complaint that the rain- 
water of his house used,to flow through the 
house of HajiAli, that Haji Ali had elosed 
Xhedrainageard that his (Ali Asghar's house) 
wasin danger. He wanted the Magistrate to 
take action tinder s. 144 of the Cr. P. C. and 
order Haji Alito remove the obstruction. 
The learned Joint Magistrate called for a 
. Police report and on receipt ‘of it passed 
' -an ex parte order on the 29th of August.1924 
ordering Haji Ali: to open the drain, | Haji 
Ali took exception to this order and appeared 
- "beforé another Magistrate, the learned Joint 


-0 


At Haji Alis request Mr. J. N. Singh, a 


` Magistrate, ordered the Naib Tahsildar to 


-put up a report. The Naib, Tahsildar on 
inspection came to the conelusion that it was 
impossible for him. to say definitely how 
the water fiowed. He, however, discovered 
-that from .the remaining portions of the 
house of Ali Asghar the water found its way 
out towards ‘the south where there was a 
main drain and he thought and réported 


- that Ali Asghar could take the same measure 


with the water of that, portion of the 
house about which .the controversy was. 
Mr. Singh was of opinion that there was no . 
reason to interfere with his predecessor's, 
order and refused to amend it. Thereupon 
Haji Ali went before the learned Sessions 
Judge, EN. M MIT 
The learned Sessions Judge- has stated.: 
the facts in aslightly different manner but 
that does not really affect the merits of his : 
recommendation. lt appears to me that any 
urgency in the affair is wanting. An action 
should be taken under s. 144 only in urgent : 
cases of nuisance or apprehended danger. 
Tt is not proper that Criminal Courts should 
take, upon themselves a jurisdiction , to . 
decide what are really civil disputes. The 
Naib. Tahsildar’s report shows that it was 
open to Ali Asghar to take measure with the 
excess water accumulating in his court-yard * 
by. draining it off towards the. south. He 
had his remedy open in the Civil Court and 
that was his proper remedy. If it had. been 
the case that water. could not -find its 
egress by any means within the.disposal of 
Ali Asghar, the matter would have’ been 
different. ' T RE i ) 
In the circumstances of the case I accept 
the recommendation of the learned Sessions 
Judge and set aside thé orders, of the 
learned Magistrates dated respectively 29th 
August 1924 and 11th September 1924. 


Z. K. Order set aside. 
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CALCUTTA HIGH COURT. 
APPBAL FROM ORDER No. 350 or 1922. 
. August 4, 1924. 
. Present:—Mr, Justice Suhrawardy and 
. Mr. Justice Duval. — 
Kumar BIRENDRA CHANDRA . 
SINGHA BAHADUR AND OTHERS— 
DECREE-HOLDERS—ÅPPELLANTS 
i © versus 
TULSI CHARAN GHOSE AND OTHERS— 
J UDGMENT-DEBTORS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 182— 


Execution of decree—Stay of execution, ‘surety for— . 


Application against surety, whether saves limitation 


against judgment-debtor—Application for leave to’ 


continue execution proceedings—Step-in-aid of execu- 
tion. i s . 

A person who undertakes, during the pendency of 
an appeal by a judgment-debtor; to pay a certain sum 
of money in the event of the appeal being dismissed, 


_as a Condition for the stay of execution during pen- 


dency of the appeal, does not become a joint judgmení- 
debtor with the principal judgment-debtor within the 
- meaning of the 2nd paragraph of ‘Explanation (1) of 
Art, 82 of Ssh. Ito the Limitation Act, and an ap- 
plication for execution against such a person does not 
operate to save limitation against the judgment- 
debtor. [p. 660, col. 1.] i 


An application for permission to execute a decree, 


by the representatives of a deceased decree-holder is a , 


step-in-aid of execution" which gives a fresh start t 
the period of limitation; but where such an applica- 
tion is made against a person whois not a joint 
judgment-debtor, the application operates to save 
limitation only as against such person and not’ as 
M other judgment-debtors in the case. {p. 659, 
, COL áj ^ 
Appeal 


against an order of the Subordi- 


. nate Judge, Third Court, Hooghly, dated - 


the 17th of July 1922. i 
Babus' Mohendra Nath Roy and Ramani 

Mohan Chatterjee, for the Appellants. ` 

` Babu Bhupendra Kumar Ghose, for the 

. Respondents. . | . 


JUDGMENT. —Täħis appeal arises. out 
of execution proceedings which originally. 
were instituted in the Court of the Sub- 
ordinate Judge of Hooghly: The prede: 
. cessor of the present decree-holders (ap- 
pellants) obtained a rent-decree in respect 
ofa. putni against the predecessor of the: 
‘present judgment-debtors ‘on the 10th. 
August -1909 for Rs. 19,000. Several infruc- 
tuous proceedings. towards execution of 
these- decrees were made to which we need 
not refer and in 1914 thé decree was trans- 
ferred to the Court of the Subordinate 
Judge of Howrah for execution. In. that 
Court on the application of the decree- 
holder in Exeéution Case No. 1 of 1914, 
the defaulting tenure was advertised for 
gale, The judgment-debtors preferred some 
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objections to the execution which were 
disallowed, They preferred an appeal to 


' this Court and applied for stay of the sale 


pending the hearing of the same. The 


. order of this Court was that the sale should 
'.be stayed on the judgment-debtors obtain- 


ing certain persons to stand as sureties for 


"a sum of Rs. 15,000. The surety-bond was 


duly executed by four.persons and the sale 


. was stayed. The judgment-debtors' appeal 


was eventually dismissed by this Court on 
the 20th November 1914. The decree-holder 
them applied for execution against the 
judgment-debtors in Execution Case No. 7 
of 1915. The tenure was sold but the sale 
was subsequently set aside. In that execu- 
tion case no relief was sought against the 
sureties. The next execution was taken 
against the sureties only in Execution Case 


. No. 14 of 1915.’ Some amount was realised 


by the arrest of one of the sureties and 


after that the execution proceeding was 


struck off. Thereafter on the 15th May 
1915 in a putni sale at the Collectorate the 
decree-holder put this putni to sale for rent 
of a subsequent period (i. e., 1321) and pur- 
1,000. On 7th 
September .1915 the decree-holder again 
applied for execution in Execution Case 
No. 21 of 1915 against the sureties only. 
The sureties raised various objections to 
execution proceedings against them and 
the objections were allowed and the execu- 
tion case dismissed on the 30th September 


1915. The decree-holders appealed to this 
- Court and on 28rd August 1918 it was 


ordered by.eonsent of parties that the case 


 Bhould be remanded to the Executing Court 
' for ascertaining the amount of damages 


that the decree-holder might have sustained 
by the stay of the sale in Execution Case 
No. 1 of 1914. The Subordinate Judge 


‘assessed ‘the damages at Rs. 9,000 and 
-ordered execution for that amount against 


the sureties. The sureties appealed to this 
Court. against that order and the appeal 
was allowed on the 2nd July 1920 and it 
was held that the sureties were not liable 
for any amount under the surety-bond in 
view ofits nature and wording. The exe- 
cution against the sureties was accordingly 


. dismissed on 23rd November 1920. In the 
‘meantime, on the 18th August 1916 during 


the pendency of these proceedings against 
the sureties the decree-holders had applied. 
for. execution in Execution Case No. 24 of 
1916 against the judgment-debtors. This 


“execution case was dismissed on 14th Feb- 
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ruary 1917. Further, during the pendency 
'of the appeal in this Court the original 
decree-holder died and on llth January 
1919; there was an application for substitu- 
tion in the proceedings against the sureties 
by the heirs, and. substitution. was made 
after notice to them and to tbe judgment- 
debtors on 26th April 1919. There was 
another execution case started by the ap- 
pellants against the original judgment- 
debtors on 3rd August 1921. But it was 
not proceeded with as during its pendency 
the present application, which gives rise to 
this appeal, was made on 10th’ December 
1021 for execution of the decree against 
the judgment-debtors only.” The judgment- 
debtors preferred objections to this execu- 
tion on the grounds of want of jurisdiction 
of the Executing Court and of limitation. 
, With regard to jurisdiction, the Court be- 
low found against the respondents and as 
there is no appeal against that finding, that 
.question is now set at rest. On the ques- 
tion of limitation the learned Subordinate 
Judge held that the "present execution case 
is barred under.Art. 182, Limitation Act. 
Against this decision of the Court below 
the present appeal is directed. , 

The grounds on which the Court below 
has based its decision is that as no step 
was taken by the decree-holders tn execute 
the decree against the original judgment- 
debtors within three years from August 
:1916, the present execution against them 
-is barred by limitation as the execution 
taken against the sureties and the substi- 


tution'in the case against them of the heirs ` 


ofthe original decree-holders did not give 
a fresh start to the period of. limitation as 
against the principal debtors. Against 
this view the appellants have taken two 
main objections. f "NN 
Itis argued that the Execution Case No. 
21 of 1915 against the sureties which was 
ultimately dismissed on 23rd November 
1920 is effective to save limitation against 
the judgment-debtors also. If is, therefore, 
necessary to give a precis of that applica- 
tion. In the first column the names of the 
appellants-decree-holders and those .of the 
judgment-debtors and the sureties are men- 
tioned. In the next column the date of the 
decree is given. In another column the 
amount of decree is mentioned and there is 
a statement of the several executions taken 
against the judgment-debtors as well as 
the sureties. In the next column which 
requires mention of the person against 
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whom execution is sought it is stated that . 
the execution is prayed against the sureties 
only. There is no prayer for execution 
againstthe original judgment-debtors. In 
the next column under the heading the 
amount for which execution is sought itis 
21,000 odd (the 
amount payable under theoriginal decree) 
execution is prayed for Rs. 15,000 together 
with Rs. 96 being the costs of the execu- 
tion in the previous execution case against 
the sureties. Under the column of reliefs 
sought, prayer is made for the -attachment 
and sale of properties belonging to the 
sureties. The argument based upon this, 
execution petition is two-fold. It is first 
argued that if this application is regarded 
as an application for execution against the 
sureties only, it yet saves limitation for exe- 
cution against the principal debtors under 
the 2nd paragraph, of Explanation I to Art. 
182 of the Limitation Act. It is contended 
that the decree should be taken as a joint 
decree against the judgment-debtors and 
sureties, and under the clause above refer- 
red to, execution against the sureties keeps 


_alive the right to execute the decree against 


the judgment-debtors also. In our judg- 
ment this contention is without any sub- 
stance. By the surety-bond the sureties . 
did not undertake to pay any portion. of 
the decretal amount; they agreed only to 
hold themselves liable in the sum of 
Rs. 15,000 if the judgment-debtors were un- 
successful in the High Court. . This con- 
struction of the surety-bond was accepted 
by the appellants in their appeal of 1915. 
before the High Court when they agreed 
toa remand to the Court below for deter- 
mination of the amount of damages which 
the decree-holders had sustained by the 
stay ofthe sale. The second appeal to this 
Court by the sureties was also fought out 
on the same footing, in which appeal the 
decision makes it clear that the liability, . 
of the sureties under the surety-bond 
was a personal liability, as distinct from. 
the decree, It cannot, therefore, be now 
maintained. that the sureties had render- 
ed themselves liable for any portion 
of the decretal amount or that they are 
joint judgment-debtors along with the 
respondent within the meaning of Art. 182 
of the Limitation Act. In this view it is 
not necessary to consider those cases which 
have gone to hold that where a surety 
makes himself liable for a portion of the 
decretal amount, he becomes one of the 
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persons against whom a joint decree is 
passed. See Mohammad Hafiz v. Moham- 
mad Ibrahim (1). . If any authority is need- 
ed for the plain meaning of the words of 


the Explanation to Art. 182, reference may. 
be made to the case of Narayan Ganpat-. 


bhat v. Timmaya (2). There the sureties 
had made themselves liable for the amount 
of the claim, but the decree that was sub- 
sequently ‘passed was only against the 
defendant in the suit. It was held that the 
sureties were not joint judgment-debt- 
ors and execution against the judgment- 
debtors did not save limitation for execution 
against the sureties.. A more direct author- 
ity is tobe found in Kusaji v. Vinayak 
(3). There the surety had made himself 
liable for the principal amount but not for 
interest. Execution was taken against the 
surety for both the principal and interest, 
but the claim, for interest was disallowed. 


The decree-holder more than three years: 


after the deeree applied for execution against 


` the judgment-debtor for the amount of 


interest; It was held that the execution 
was barred as the claim for interest was 


not common to both the’ surety and the. 


judgment-debtor and the application for 
execution did not operate to keep alive 
the order as against the principal debtor. 

In this connection a further point taken 
is that the application for execution in 


Execution Case No. 21 of 1915 was an- 


application for the execution of the entire 
decree. Conceding that it was so, the decree 


- not being a joint decree to which Art., 182 


of the Limitation Act applies, on the 
authority of Kusaji v. Vinayak (3) above 
referred to, execution against the sureties 
of the decree under which they were not 
liable didnot keep it alive as against the 
principal debtors. But the execution taken 
in this Execution Case No. 21 of 1915 was 
not for the decretal amount but for the 
sum of Rs. 15,000 for which the sureties 
had in ‘certain évents made themselves 


.liable under “the surety-bond. If by n. 
the ` 


tentional or unintentional mistake 
appellants described in that application 
that sum of Rs. 15,000 as a part of the de- 
cretal amount, they cannot take advantage 
of their own mis-statement. The final “de- 
cision of this Court that the sureties were 


not liable even for the Rs. 15,000 for which ' 
1) 58 Ind. Cas. 794; 43 A. 152; 18 A. L. J. 988; 2- 


v! P. L-.R.(A)9376. , ,. 
(2) 31 B. 50; 8 Bom. L. R. 807. ; 
(3) 23 B. 478; 12 Ind. Dec. (Nn. s.) .318. 
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execution was. sought in Execution Case 


_No. 21 of 1915 makes the position, of the 


appellants even worse. The position thus 


.is that it was finally settled that the sure- 


ties were not co-judgment-debtors with the 
principal debtors, or for that matter, judg- 
ment-debtors at all. 

The second contention of the appellants 
is based on the application made by them 
in the above execution case on the llth 
January 1919 for substitution for the ori- 
ginal decree-holder or to be more precise, 
for permission to carry on the execution 


‘in place of the’ original decree-holder. It 


appears: that on the llth January 1919 the 
appellants as executors of the deceased 
decree-liolder applied for substitution. On 
lst February, the following order was pass- 


.ed on this application :—" Let a formal 


notice be issued on judgment-debtors to 
Show cause why the heirs of the deceased 
decree-holder should not’ be substituted." 
This notice appears to have been served 
"both on the original judgment-debtors and 
the sureties. On the 8th March 1919 the 
order was thus recorded:—“Notice duly 
served and proved; judgment-debtor No. 4 
(i.e, a surety) has filed an objection, let it 
be filed." On these facts it is argued, 
firstly, that the application for substitution 
filed on the Ilth January 1919 was a step- 
in-aid of execution of the whole decree and, 
therefore, the present applieation having 


“been presented within three years from the 


date is within time. Itis now well-settled 
by authority and the law is clear that an 
application for permission to execute a 
-decree where the decree-holder on record 
is dead (duly followed by service of notice) 
is a step-in-aid of execution which gives 
a fresh start to the period of limitation, 
but in this case the question is, will it, in 
the facts of this case, enure for the bene- 
fit of the substituted decree-holders against 
the original judgment-debtors or only 
against those who were parties to the pre- 
sent proceedings at that time before the 
Court? The decree was being executed 


. against suréties only and, undoubtedly, the 


period of limitation began afresh from the 
date on whiéh the application was pre- 
sented in respect of any future execution 
as against them. Does it also operate to 
keep alive the decree against the prinoipal 
judgment-debtors? The answer to this 
question as to all other questions raised 
by the appellants depends upon the nature 
of the decree which we have already dis- 
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cussed, namely, whether by persons having 
: given security for a certain sum it became 
‘a joint -decree as contemplated by Art. 182 
of the Limitation Act. We have answered 
this query in the negative and it follows 
from ‘the opinion we have expressed that 


any step taken in the above execution case. 


against’ the sureties cannot be effective 
against the judgment-debtors. But it is 
argued, (and this is-the second branch of 
the appellants’ ' 
vice of notice of the application for sub- 


stitution ôn the original: judgment-debtors, 


as appears from the 'order:of 8th March, 
‘1919 should save limitation as against 


them. But the notice was a notice to 


the judgment-debtors that the appellants 
were asking for permission to continue the 
executiom proceedings against the sureties a 


matter of no concern to them. It is not, 


easy to. hold that an. act which. does not 
materially affect a party is still effective to 
give a fresh start of cause of action against 
such party. Furtherif it. is accepted, (and 


we hold it was), that the service of notice, 


was a step-in-aid of execution, the same 
question will 


under which their liabilities are separate 
and several and execution is taken agáinst 
A, will any step taken in such execution 
keep alive, the decree against B? The 
question inust be answered in the negative. 
(Art. 182, Limitation Act, Explanation I, first 
paragraph). 
hypothetical case stated by us, exécution 
_against A does not save limitation for 
exécution against B, a fortiori any step 
taken in exectition against A cannot enure 
to the prejudice of B. The fact that the 
judgment-debtors’ names were mentioned 
"in the application for execution in Execu- 
tion Case No. 2] of 1915 does not, in our 
opinion, affect the question. We accordingly 
hold that this contention of the appellants 
must also fail. 


In this view of the law, though, it may 


- be urged that it is a hard decision for the 


appellants we-are unable to come to any 
other conclusion than that this appeal should 
be dismissed with costs -and we order 


‘accordingly. ` We assess the-hearing-fee at 
five gold mohurs. 
Z, K. 


Appeal dismissed. . 
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contention), that the ser-, 


arise, namely, execution . 
against whom? To take a concrete example: . 
If a decree is .passed against A and B. 


If under "that Article in the 


. ment-debtor. 


. in favour of the judgment-debtor,. 
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ALLAHABAD HIGH COURT. | 
- Orir Revision No. 40 of 1924. i 
July 30, 1923. i 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
FATEH LAL—AvcTION- PURCHASER— 
APPLICANT 
versus 
SHER SINGH—J nadie. 
i - Opposite PARTY. ; 
` Civil Procedure Code (Act V” of - 1908), s. 2 (2), O. 
XXI, r- 58 (1)—Decree, whether includes decree of 
Revenùe A t— Attachment ofdecree—Procedure— Exe- 


cution of decree—Sale— Amendment of decree, effect of. . 
Under the definition of & decree as given in s.2 of. 


the C. P. C. a decree may include not only a Civil,. 


Court decrée "but also a Revenue Court decree. [p. 661, 
col, 2. : 

tthe gia way to attach &.decree of a Revenue 

Court in execution of a decree of a Civil Court -is 
that provided for in O: XXI, r. 53 (1) of the`C. P. O. 
Where the Court proceeds to attach and execute such a 
decree as if it were a decree other than that covered, 
by O. XXI, T. 53 (1) it commits an irregularity. 
Ail] 
t If at the tine when an auction sale is: held there, 
is a valid decree standing, the sale is perfectly valid 
and a subsequent event that the decree is amended 
or even set aside would not necessarily nullify the 
sale. [p. 662, col. 1.] 

The provisions contained in the rules comprised 
within the Schedules to the C. P. C. are mere rules 
of procedure and non-compliance with any of those 
provisions amounts to a mere irregularity. [p. 661,, 
col. 2 
Civil. revision from an order of the 
District Judge, Aligarh, dated the. 2nd of’ 
November 1923. > . 

Mr. M.A. Aziz, for the Applicant. 

Mr.. Panna Lal, for the Opposite Party. - 

JUDGMENT. 

Sulaiman, d.—This civil revision- 
arises out of certain execution proceedings; 
A suit was decreed and under the judgment 
there ought to have been an instalment 
decree passed against the defendant. Owing 


to some mistake of the office the deeree- ` 


which was prepared did not specifically men~ 


tion that the money was payable.in instal- . : 


An application for execution of that 


ments. 
decree-holder 


decree was put in by the 


. within one year of the decree and accord- 


ingly no notice of it was issued to the judg- 
Among the properties sought 
to be attached was a Revenue Court aati : 
t ap- 
pears from the deposition of the judgment- 
debtor subsequently made and the record. 
that notices were issued to the Revenue. 
Court requesting it to abstain from exe- 
cuting the. decree sought to bé attached 


- until Such notice was cancelled, and ‘a ‘notice 
` was also sent to the. judgment-debtor pro- 
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hibiting him from transferring or charging 
the Same in any way. Apparently these 
notices were issued under O. XXI, r. 53, sub- 


. el. (4. The judgment-debtor took no steps 
in the matter and kept quiet. . Ultimately 


the Revenue Court decree was put upat. 


auction and sold and purchased by the ap- 
` plicant Fateh Lal fora much smaller-sum. | 


It may be noted that by the time the’ 


Revenue Court-decree was actually put up 


for sale one of the two instalments had. 


actually fallen due and the amount so due 
was more than the amount for which the 
decree was ‘actually sold. But till then the 
decree as it stood did not contain . any 
direction as to the payment of the decretal 
amount in instalments. Subsequently the 
“judgment-debtor putin an application be- 
fore the Subordinate Judge for an amend- 
ment of the decree so as to bring it in 


accordance with the judgment. That decree’: 


was then rightly amended. After having 
amended the decree the learned Subordinate 
Judge at.the instanceof the judgment-debtor 
set aside the sale of the Revenue. Court 
decree and the only ground mentioned by 
him was that inasmuch as the: original 
decree had been amended the sale of the 
attached decree had become ipso facto nul- 
lified. From that order the auction-pur- 
chaser appealed to the District Judge. The 
District Judge dismissed the appeal. ` - 
Speaking personally for myself, I would 
hold'that no revision lies from the order 
of the District: Judge.: On an appeal pre- 
ferred by the present applicant himself, he 
had jurisdietion to go into the question 
whether the f'irst/Court's order was right or 
wrong and after having considered the mat- 
ter he has expressed his opinion one way. 
I eannot hold that in expressing thisopinion 
and upholding, the order of the Court below 
he has acted with any material irregularity 
or illegality in the exercise of his jurisdic- 
tion. His opinion may or may not be correct. 
_-That is after'all merely an error of law. 
At the sametime if the learned Subord- 
inate Judge had no jurisdiction to set aside 
.the sale or if he acted with illegality or 
irreguiarity it would. be open to this Court 
to which no appeal lies, to revise his order. 
The question we have to consider is whe- 
ther the sale of the Revenue Court decree 
was merely irregular or whether it was illegal 
and without jurisdiction. Under the old 
Code, having regard to the definition of a 
decree given in that Code, it was held by this 


Court that a Revenue Court decree was not 


d * 
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a decree within the meaning ofthe Code and 
that it was not governed by the first portion 
of s. 273 vide the caseof Aulia Bibi v. Abu 
Jafar (1). It is possible that at the time 
-when this decree was sought to be attached 
the Court was under the impression that it 
being a Revenne Court decree could be at- 
tached and sold. It cannot, however, be 
denied that under the definition of the 
decree as givenin s. 2 of the new Code, the 
word “civil” has been omitted and, therefore, 
a decree may include not only a Civil Court 
decree but also a Revenue Court decree. It 
follows, therefore, that the proper way to at- 
tach such a decree would have been that pro- 
vided for in O. XXI, v.53, sub-cl.(1). This does 
not appear to have been done. The attach- 
mentof the Revenue Court decree was, there- 
fore, irregular. But the new Code consists of 
substantive provisions contained in the first 
Parts and then the Rules contained in three 
Schedules attached thereto. Under s. 60 
of the Codethe Courtis given jurisdiction 
to attach and sell in execution of a money 
decree all properties moveable and immove- 
able other than those exempted under it, 
Provisions contained in the rules compris- 
ed within the Schedules are mere rules 
of procedure and they would not oust the 
jurisdiction ofthe Court Non-compliance 
with any of the provisions contained in the 
“rules would be an irregularity. This has 
always been held in cases where provisions 
with regard to the issues of sale, proclama- 
tions etc., and have not been complied with. 
The Court, therefore, in proceeding to attach 
and execute the decree as if it were a decree 
other than that covered by.O. XXI, r. 53, 
Sub-el. (1) merely committed an irregulari- 
ty. I have already pointed out that the 
judgment-debtor had full notice that the 
Court was so proceeding. He did not in- 
tervene and take any objection. He allow- 
ed the execution to be carried out after the 
property had been sold. I am, therefore, 
unable to hold that the sale wasa nullity 
and without jurisdiction. The utmost that 
can be saidis that the sale had taken place 
with some irregularity. - 

The ‘learned Subordinate Judge was of 
opinion that if property has been sold in 
execution of an incorrect decree then as 
soon asthe decree is amended the sale must 
ipso facto bé set aside even if though a 
third party has purchased the property. 
In my opinion this view is erroneous, So 

(1) 21 A.405; A. W N. 1899) 157; 9Ind Dec. (N, s.) 
966. : : 
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“long as at q time when the sale took 
place there was a valid decree standing, the 
execution was perfectly valid and the sub- 


sequent event that the décree was amended ' 


or even set aside would not necessarily 
nullify the sale. It must, therefore, be said 
that the learned Subordinate J udge has not 
acted legally in setting aside the sale. 
has also acted with material irregularity 
in not directing his attention to the main 


question before him, but- has simply: set . 


aside the sale as if no spiga was left to 
him. z 
It is, however, necessary., to note that 


under s. 115. of the C. P. C, this Court is: 
' hot bound to intervene but may refuse to 
exercise its discretion if the circumstances . 
` require that such discretion should not be 
- exercised. In the present case the Revenue . 
. Court decree was sold for a small value and- 


purchased by a third party. -Unders. 93, 
cl. (i) of the Tenancy Act no application 
for the execution of a decree shall be made 
by an assignee of the decree unless the as- 
signor's interest in the land to which it re- 
lates has become vested in such an assignee. 
- It is not suggested that this auction-pur- 
chaser has in any way acquired an interest 
in the tenancy in respect of which the 
Revenue Court decree for.arrears of rent 
was passed. It is apparent, therefore, that 
the Revenue Court would not, entertain an 
application for execution at the instance of 
„the auction-purchaser. Had the application 
“been made by the attaching creditor before 
the Revenue Court decree had been sold 
the position would have been different. On 
the other hand the judgment-debtor 
has suffered considerable loss inasmuch as 
his Revenue Court decree has been sold for 
a much smaller amount. It also appears 
from therecord that he has, asa matter of 
fact, paid off the entire sum due to the 
decree-holder and has also deposited the 
. full amount with interest payable to the 
&uction-purehaser in case the sale is to be 


set aside. Having regard to all these circum- 


stances Iam of opinion that we should not 


interfere in this case and the application ` 


im revision should be dismissed. - 

Mukerji, J.—I agree that the circum: 
stances of the case are such as do not call 
for any exercise of our revisional powers, 

By the Court.—The application is ac- 

cordingly dismissed but without any order 
as to costs. 


Z, Ko ..- Apptication dismissed, 


g^ 
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CALCUTTA HIGH COURT. 
- APPEAL FROM ORIGINAL DECREE No, 115 
. or 1921. $ 
` August 1, 1924: 
- Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Chakravarti. ; 


NALINAKSHYA GHOSAL-PLAINTIFF— -.- 


APPELLANT 
ver Sus 


RAGHUNATH GHOSAL-—DErENDANT— Mr 


'. RESPONDENT, 

Hindu Law—Joint 
acquisitions after 
suit—Persons interested in some properties not joined, 
effect of —Procedure, 


family—Partition—Separate 


Where on a partition among ‘the members of a 
joint Hindu family one member separates from the 


partition-—Presumption Partition. - - 


others, and thereafter conveyances of property are ' 


taken in the name. of one.or the other of the other 
members, the mere fact that the conveyances are so 
taken, is not conclusive of the fact that the property 
acquired ‘by means of such conveyances constitutes 
separate acquisitions of the members in whose names 
the conveyances respectively stand, nor is the fact of 
separate acquisitions inconsistent with ‘the fast that 
P "iN continued joint after the partition. [p. 

4, co ] 

Ina Suit for partition the faet that persons inter- 
ested in some of the joint properties are not made 


parties to the suit does not debar the plaintiff from: - 


getting a decree with respect to properties which 
ub exclusively to the parties to the suit. [p. 666; 
col I 


Appeal against the decree ofthe Sub- 


ordinate Judge, Burdwan, dated Hie 18th . 


of March 1921. 


Babus Sarat Chandra Roy Choudhuiy 
2nd Krishna Kamal M oitra, for the Appel- 
ant. 
Dr. D. N- 
Nath Banerjee, for the Respondent. 


z JUDGMENT. - 
Greaves, J.—This is an appeal by the 
plaintiff against a decision ofthe Subor- -- 


dinate Judge of Burdwan dated the 18th 
March, 1921 dismissing the suit. 
was one for an account and for partition 
and -the main grounds upon which - the 


The suit | 


Mitter and Babu Manindra 


Subordinate Judge dismissed the suit was . 


that there had been a previous partition 


and that as to certain properties which 


had been -acquired out of joint funds.sub- 
sequent: to the previous. 
could bé no decree for partition in the 


present suit as all the joint properties had — 


not been included. , The Subordinate Judge 
held that there was a further bar to thé 


partition there, ' 


suit as the plaintiff was not in possession _ 


of any of the joint properties and that as 
the suit was one for partition and not for 
recovery of possession and partition, the 
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‘plaintiff. could get-no- relief in the present 
suit. EC K 
The material facts are as follows: One - 
Kenaram Ghosal had by his wife Hara 
: Sundari, five sons: Madhu Sudan, Hari 
Nath; Troilakhya, Raghu Nath and Nabin 
Gopal and a daughter Bindu’ Basini. 
Hari -Nath predeceased’: his father, 
"Kenaram and died childless, Kenaram died 
in 1859 leaving him surviving his widow: 
Hara Sundariand four sons Madhu Sudan, 
Troilakhya, Raghunath and Nabin Gopal. 
Nabin Gopal died unmarried in 1863 or’ 
- 1864 leaving. his mother Hara Sundari as 
his heit. : e 
` Madhu Sudan died in 1277 but prior to 
“his death arrangements were in progress 
for an amicable partition between himself 
and his brothers Troilakhya and Raghu- 
-nath, The partition was not- completed 
at the time of Madhu Sudan's death but. 
it was completed by his two sons, who 
: were his heirs, and on the 25th June 1872 
Madhu Sudan's sons completely separated 
from Troilakhya and Raghunath and took 
their share of the joint family properties 
to which they were entitled as heirs of 
Madhu Sudan. Certain properties which. 
Hara Sundari had inherited from . her 
father Shiba Prosad Roy and also the pro- 
perties which she inherited from Nabin 
- Gopal were also included in the partition 
-although Hara Sundari was still alive and 
did not die until 1883 but it has been 
found that this was done with her consent 
and the finding is not disputed in this 
appeal and has been accepted by both 
parties subject toa contention raised by 
-the respondent to which I shall presently 
refer. One question which arises in this 
appeal is. whether the partition of the 
25th June 1872 effected a separation bet- 
ween Trailakhya and Raghunath, the re- 
spondent contends that this was so and the 
“Subordinate Judge has so found but the 
"appellant contends that they remained 
joint after the separation of Madhu Sudan's ` 


branch. It is common ground that after : 


the separation of Madhu Sudan’s sons, 
who removed to Sijua, the village of Hara 
-Sundari’s father, Trailakhya lived jointly : 
with Raghunath and Hara Sundari. at 
Rautgram, the ancestral home, but the 
respondent contends, and as already 
stated the Subordinate Judge has so found, 
that their properties were separate and 
that they were joint in mess alone. It has, - 
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Judge that they "had some joint funds and 
Trailakhya died in 
March 1882 leaving two widows him sur- 
viving: He left a Will madeon the day 
of his death (15th Falgun 1288 .B. S.) 


"It was addressed to his brother Raghunath 


whom he appointed executor. The Will 
states that the testator had been living 
in joint mess with Raghunath and had 
been performing the seba of the deities, 


the ceremonies of the ancestors as well 


as the daily and oceasional rites from the 
proceeds of all that he had jointly with 
Raghunath namely, lakheraj, and mokarrari 


' jamas, tanks, ghars, doors, pucca buildings 


and other moveable and immoveable pro- 
perties, paddy, cash money, money-lending 
business etc, The testator authorised his 
elder wife Sm. Sarada Sundari Devi to 
adopt a son to him and directed Raghu- 
nath to cause her to adopt his (Raghu- 
nath's) second son, the plaintiff Nalinakshya, 
The testator then directed his executor to 
look after, manage and settle the proper- 
ties in the same way as they had been 
managed during their jointness until the 
‘adopted son attained his majority. The 
testator then provided that his adopted 
son after attaining majority and receving 
to his satisfaction properties, etc., namely, 
the properties left-by the testator should 
as his representative, enjoy and possess the 
same, being invested with the right of sale 
and gift. NES : 

. The Will was proved on the 2nd August 
1882 before the District Judge of Burdwan 
and Probate thereof was granted by the 
then District -Judge of Burdwan to Raghu- 
nath, the executor named in the Will on 
the 27th September 1882. 


On the 14th Magh 1293 (1886) Sm. 


-Sarada Sundari Devi adopted the plaintiff 
-as Trailakhya’s son. 


The validity of the 
adoption was questioned in the written 
statement but the defendant did not ques- 
tion’ it in his evidence and the Subordinate 
Judge has held that the plaintiff is the 
adopted son of Trailakhya. The finding 


‘has not been questioned on appeal to this 


Court. ES 


The main question to be decided in 
this appealis, as already indicated, whe- 
ther on the partition of 1872 a separation 
effected between Trailakhya and 
The learned Subordinate 
Judge in arriving at the conclusion that 


however, been found “by the Subordinate ‘there was a separation has mainly relied. 
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' (I) On certain partition papers Exs, 
21, 219) 21 (b), 68 and 69. 

(2) U pon the acis and conduct of Rachie 
nath and Trailakhya subsequent to 1873 
which, he says, showed that they acquired 
properties separately and dealt with their 
properties separately although they remain- 
ed jointin mess and for that purpose had 
some joint transactions. - 

(3) The deposition of the defendant. 

It is, therefore, necessary to examine 
into these three matters to see if the 
Subordinate Judge's conclusion is correct. 
With regard to (1) the partition papers 
were tendered in evidence by the plaintiff 
and their admission was strenuously opposed 
by the defendant. They are really lists 
showing the allocation of the properties be- 
tween the two brothers and Madhusudan's 
sons and the allotments to them individually 
are in the case of Exs. 21 (a) and 
21 (b) signed by the others. Some point 
has been made of the fact that a certain 
amount of land was excepted from the 
` allotments to provide for the maintenance 
of Sm. Khetramoni,a daughter of Khudi- 
ram, à son of Shiba Prosad who prede- 
ceased him as showing the accuracy with 
“which the partition was made and a 
similar inference was sought to be drawn 


from Ex. 21 which shows the division of' 


the cash. 

But after all these papers do not carry 
things. very far; if the estate was to be 
partitioned for the purpose of ascertaining 
the share of Madhusudan’s heirs, it was 
necessary to divide the estate into three 
parts for this purpose and I cannot, there- 
fore, but consider these documents colour- 
less for the purpose of the point which 
arises for decision. 

With regard to (2) there is no doubt 
that subseguent to the partition properties 
were acquired in the separate, names of 
Trailakhya and Raghunath and the in- 
stances of this to which we have been 
"referred are numerous. They are to be 
found in Exs. Nos. 70 and 71, Ex. R, Ex. 
S. and in numerous Exhibits of the T 


series namely, T.-19, T-5, T-10, T-12, 
T-2, T-8, T-20, T-9, T-21, T-6, T-30, 
'T-15, T-24,  T.-260, -T-3, and T-1l, 


especial stress was laid by the respondent 
on Exs. T.9and T. 21 as being sales of 
land in the same mouza and pargana on 
the same date by the same person to 
Raghunath and  Trailakhya respectively.. 

And it was seid that except as regards 
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Ex. 70 there was no evidence of any of the 
properties being treated as joint. 

There is no doubt that these Exhibits 
of the T series and others are pieces of 
evidence upon which the respondent is 
entitled to rely as evidence of separation 
but I donotthink they are in any way 
conelusive.. After all,even assuming that 
there were separate acquisitions, such ac- 
quisitions are not inconsistent with the 
brothers having remained joint and more- 
over the fact that the conveyances were 
taken in the name of one or other brothers 
is not necessarily conclusive of the fact 
that they were separate acquisitions, 

A further point was made by the re- 
spondent that after Trailakhya’s death the 


same method of acquisition continued and - 


reference was made to Ex. A-O, to Ex. 
95 where Raghunath's position as exe- 
cutor and as a separate owner is said to 
be recognised, to Ex..76, Ex. 75, Exs. 5 and 
6, Ex. 79. Ex. 8, Ex. 14, Ex. 16 and refer- 
ence was also made to Ex. I rent decrees 
between 1884 and 1916 in the name of 
Raghunath alone and to Ex. A-B as show- 
ing that 14 suits of.1915 were brought in 
ihe name of Raghunath alone. 

With regard to (3) the Subordinate Judge 
states that the entire deposition of the 
defendant véry satisfactorily shows that 
there was a complete separation between 
him and Trailakhya but that thereafter 
he and Trailakhya remained in joint mess 
and for that purpose they had some joint 
fund and joint cultivation but in respect 
of acquisitioned properties and in their 
dealings with their respective properties 
one had no connection with the other and 


in another passage the Subordinate Judge 


states that the entire deposition of the 
defendant; read between the lines, shows 
that he meant that they were only joint 
in mess. 

It is necessary to examine the deposition 
of the defendant to ascertain if it bears 
out the construction put uponit by the 
Subordinate Judge. 

In this connection it is necessary to 
state.that the Subordinate Judge who saw 
the witnesses and recorded the deposition 
is not the Subordinate Judge whose judg- 
ment is under appeal and that conse- 
quently we are in the same position as he 
was -with regard to the evidence. 

The defendant who atthe time of his exa- 
mination was 84 or 85 years of age stated in 
Examination-in-chief that there was a parti- 


^ 


; . himself had all 


joint cultivation only 


1 


: | taliabil. 
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tion between himself and his other brother 
in 12716 B. S.'and that thereafter he. and 


.* Trailakhya continued to live in the same 

. mess and that they. hdd separate money- 
' lending business after the partition but he ` 
‘admitted a joint purchase of one Biswam- 


bhurs property after the partition. 


adopted child. till the institution of this 
suit, and that the lands of Trailakhya and 
along been cultivated 
jointly in spite of the partition. Later he 
stated that he and- the plaintiff had got 
) in Rautgram and 
none in Shijna and Lohar. He further 


.Btated that there was never. any separate 
. jama-kharach of Trailakhy’s estate, and 
` that all collections from mehals were entered 


in the Rautgram jama-kharach. He stated 
that certain lands of Basantapur, Koromda 
and Kaigram were in the joint possession, 
of himself and ‘the defendant and that the 
defendant had a share in the Rautgram 
And he made this 


thing joint but he added that there was 


' geparate jama-Kharach of each of them. 


In re-examination he stated that he and 
Trailakhya had separate tahabil as well as 
separate jama-kharach although their culti- 
vation was joint. He stated that the Raut- 
gram tahabil was his but that plaintiff's 


,monéy was also kept in that tahabil. 


With all respect to the Subordinate 


: Judge Ishould not be prepared to draw 


the inference. which he has drawn from the 
deposition of the defendant. The deposi- 
tion contains at least one unequivocal: 


: statement that the defendant ‘and Trai- 


lakhya had everything joint and there is 


-the further statement that all collections 


were paid into the Rautgram account in. 


, which the plaintiff had a. share. 


"to which 
_ omitted to give full weight. 


“ment of the defendant: 


But in. determining the.question as to 
whether there was a separation or not it 
seems tó:me that there are other matters 
the- Subordinate Judge has 


. The first. of these is the written state- 
This is a confused 
and. hadly:drawn document but it sufficient- 


ly shows the nature of the original defence . 


which was (see paras. 4 and 19) that there 


had been -no adoption of the plaintiff by ` 


- Trailakhya, that (see para.‘9) Madhusudan 


alone separated and the others were members 


- plete separation of the 
. In eross-examination he stated that he 
lived in the same mess with Trailakhya 
“during his: lifetime and his widow and 


„which I cannot find in the accounts. 


significant- 
~. statement that he and Trailakhya had every- 


' the partition lists, ; 
.the Subordinate Judge has relied seem, for 
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“of a joint Hindu family and lived in 


joint mess, that (see para. 19), the Will of 


'[railakhya was a mere paper transaction. 


I cannot find in the written statement, 


unless perhaps the statement in p. 24 can 


be taken as such, any suggestion of a com- 
joint family in 
1872.. Indeed, I think, the whole tenour 
of the written statement, whichis verified 
by.the defendant as true to his knowledge 
is against any idea of separation. [think 
the whole story of separation is an after- 
thought based on the partition papers and 
put forward.when it was seen that the 


_ original defence could not stand.” 


The second point to which I think the ' 
Subordinate Judge has not paid sufficient 
attention is the significance of the single 


account into which all. collections, ete., were 


paid and from which, it seems, all payments 
were made, except, perhaps the original 
sum for starting the Calcutta business 
If 
the defendant's story were true you would 
certainly expect to find three separate ac- 


-counts one of the admittedly joint pro- 


perties, another of the defendant and an- 
other of the plaintiff, or before him, of 
Trailakhya, A faint suggestion was made 
by the defendant that other accounts exist- 
ed ‘but none have been produced and 
the only account is the Rautgram account 
from , which, as I have stated, all payments 
were made and into which all sums were 
paid. The story of the Rautgram account 
put forward by the defendant, namely, that 
it was his and thatthe plaintiff paid money 


-into it for convenience seems manifestly 


untrue. There is this additional fact that 
when Raghunath filed an inventory of 


JTrailakhya's, properties on applying for 


Probàte the properties "included in the 
inventory do not aecord' with those said to 
have been.allotted to Trailakhya in 1872. 
Some of them are the same but even where 


-tkis isso the areas in many cases do not 


agree with the. areas of the properties in 
The points upon which 


the reasons which I have given, inconclu- 


sive and his deductions therefrom errone- 


ous and: J think it is abundantly es- 
tablished from thé mouth of the defendant 
himself and from his written statement 


“and -from the surrounding circumstances 


and from the fact’ which I have indicated 


-that only Madhusudan's branch separated 
. in. 1872 and that Trailakhya until his death 


ae 
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remained joint with the defendant and 


that after his death the same state of 
affairs continued. 

This being so it remains for us to con- 
sider whether there is anything to prevent 
the plaintiff. obtaining a decree for parti- 
tion in the suit as framed. I think that 
there is no obstacle to the passing of 
such a decree. The learned Subordinate 


Judge thinks that there could be no such . 


decree in the suit as framed even as to 
properties admittedly joint and: unaffected 
by the previous partition which he has 
found because the plaintiff. was out of pos- 
session. This conflicts with his previous 
finding that the plaintiff was the sole 
manager of the family consisting of the 
plaintiff and defendant and defendant's 
sons from 1310 till the date of suit, upon 
the evidence of the plaintiff, that of Kali 
Prasanna Mukherjee, Niranjan Mondal, 
Sashi Bhusan Mullick and of the defendant 


. himself. I think it is established that the 


plaintiff was not out of possession when 


‘the suit was brought and that there is: no 


bar to his obtaining a decree for partition 
jn the present suit. 
The learned Subordinate Judge has 


found yet another bar to such a decree ' 


in the fact that there are joint properties 
in which other persons are interested who 
are not parties to the suit, this apparently 
is so and there can. be no partition in 
respect of these properties in the present 
suit but this is not, I think, a bar to the 
decree which is sought. . 

It was suggested on behalf of the respond- 
ent that if there was no partition between 
Raghunath and Trailakhya in 1872, the joint 


family after Madhusudan's branch separated E 


consisted of Hara Sundari (the mother), 
Trailakhya and Raghunath and that there 
was no division of Hara Sundari's properties 
which itis said passed to Raghunath on her 
death. This, I think, is clearly not so and 
is contrary to the facts. In 1872 Madhu- 
sudan's branch separated: and with Hara 
Sundari’s consent her properties were 
divided one-third going to Madhusudan's 
branch and two-thirds to Trailakhya and 
Raghunath jointly. Hara Sundari from 
that time forward had. parted with her 
interest in favour of her sons and lived 
with Trailakhya and Raghunath and was 
maintained by them but she had no pro- 
perty of her own and no share in the joint 
undivided property. 

The result is that, in my opinion, the 
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, decision of the Subordinate Judgeis wrong ` 


and the appeal must be allowed with costs. 
There will be an enquiry by the Subor- 
dinate Judge as to which of the properties 
comprised inthe Schedules to the plaint 
are joint properties of the plaintiff and 
defendant and a declaration that the plaint- - 
iffis entitled to an 8-annas share in such 
of the properties as shall be found to 
be joint properties of the plaintiff 
and defendant and that the defendant is. 
entitled to the remaining 8-annas. There , 
will be the usual decree for partition and . 
the Commissioner to be appointed willtake 
an account on the footing of existing 
assets of the income of the joint properties 
from the date of the institution of tlie suit 
when the plaintiff was deprived of joint 
possession to the date when the plaintiff is 
put into possession of his share. : 
Chakravarti, J.—I agree. 
Z.K. '. Appeal allowed ; 
- Case remanded. 


MADRAS HIGH COURT. 
, Om MISCELLANEOUS PETITION No. 1504 
or 1924.  - 
July 9, 1924. 
Present :—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr. Justice 
Srinivasa Aiyang gar. 

Hazarat Kibulai Sayyad GULAM GOUSE 
SHA SAHIB KADVI—RESPONDENT 
—PETITIONER . 
versus 
DOST MOHAMMAD KHAN SAHIB 
(DEAD) AND ANOTHER— À PPELLANTS F 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92, O. XXII, 
v. 8—Schems suit—App2al—Death of one appellant. 
—-Abatement. "n 

A suit once instituted by two or more plaintiffs duly 
authorised under s. 92 of the O. P. C. does not abate 
in eonsequence of one ofthe plaintiffs dying during 
the continuance of the suit, and the case of one of 
two or more appellants dying after the filing of an 
appeal against a decree in such a suit is a fortiori 
a case of abatement not resulting from the death of a 
party. 

Parameswaran Munku v. Narayanan Namboodri, ie 
Ind. Oas. 384; 40 M. 110; 3 L. W. 305; (1916) 1 M. 

N. 402; 31 M. L. J. 279, followed: 

Alagappa Chettiar v. Muthiah Chettiar, 41 Ind. ` 
Cas. 745; 41 M. 237; 33 M. L. J. 173; (1917) M. W. N.. 
740, relied on. 

Chhabila Ram v. Durga Prasad, 28 Ind. Cas. 681; 
37 A. 296 at p. 498; 13 A. L. J. 379, noi followed, 
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Darves Haji Mahamad Sidik v. Jainudin, 30 B. 603; 
8 Bom. L. K. 751, referred to. : 

Petition praying that in the circumstances, 
stated in- the affidavit filed therewith, the 
High Court will be pleased ‘to dismiss 
with costs Appeal No. 135 of 1923, preferred 
to the High Court againsta decree ofthe 
Court of the Subordinate Judge, Tanjore, 
in O. S. No. 33 of 1922. - ` 
- Mr. E. Vinakaya Rao, for the Petitioner. 
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being made, within the time limited by law 
“on the-interest of the deceased plaintiff. 
This application is dismissed with costs. 
“The regular appeal will be posted for 
hearing in due course. 
Y. N.V. 


Petition dismissed. 
Z. KS : 


Mr. P.2R. Ganapathi Iyer, for the’ Re- . 


. spondents. 


ORDER.—Parameswaran Munku v. 
„Narayanan Namboodri (1) is a direct author- 
ity for the view that a suit once institut- 
ed by two or more plaintiffs duly authorised 
under s. 92, C. P. C. does not abate in conse- 
quence of one of the plaintiffs dying during 
the continuance of the suit. 

Itseems to us that the case of one of 
two or more appellants dying after the filing 
of an appeal against a decree in a suit of 
the nature referred to in s. 92 is a 


fortiori a case of abatement not resulting 


from the death of à party. 

. The observations in Chhabila Ram v. 
Durga Prasad (2) to the effect that it is neces- 
sary that there should be two persons 
.interested in the trust and holding the 
Advocate-General’s sanction for carrying 
on the litigation have rot been-accepted by 
the Bench which decided the, case in 


Parameswaran Munku v. Narayanan Nam- - 


boodri (1) and’ in view of the strict inter- 
pretation which has been put upon the 
expression ‘ instituted " by Sir Lawrence 
Jenkins. in Darves Haji Mahamad Sidik 
v. Jainudin (3), we do not think that 
they should be followed. Alagappa Chettiar 
v. Muthiah Chettiar (4) is an additional 
authority for the’ correctness of the view 
taken by” this Court in’ Parameswaran 
Munku v. : Narayanan . Namboodri ` (T) 
which we have decided to follow (vide 
the judgment of Sadasiva lyer, J., at pages 
239-40). The present application does not 
coms within the scope of O. XXII, r. 3 (1), 
C..P. C. which deals only with applica- 
tions made by legai . representatives of 
_ deceased plaintiffs. Rule 3 (2) deals only 
with the result of such applications not 


(1) 34 Ind. Cas. 381: 40 "M. 110; 3 L. W. 305; (1916) 
1M. W. N. 402; 31 M. L.J. 279. : 
+ (2) 28 Ind. Cas. 681; 37 A. 296 at p. 293; 13 A. L. 
. 9/9: = ? 2 : 
3) 30 B. 603; 8 Bom. L. R. 751. ; 
1) 41 Tnd. Cas. 745; 41 M. 237; 33 M. L. J. 173; (1917) 
M, W. N. 740, yp Sn : 


1 


- bids. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEOREH No. 175 
oF 1922. 

1 “February 8, 1924. 
- Present:—Mr: Justice Newbould and 

. Mr. Justice B. B. Ghose. 
TARINI KUMAR DUTTA AND OTHERS — 

DEERENDANTS Nos. 2 TO 7—APPELLANTS 
VETSUS D 
SRISH CHANDRA DAS—PLAINTIFF— 
RESPONDENT. 

Guardians and Wards Act(VIII of 1890), ss. 29, 81, 
47, 48—Minor—Sale of minor's property—Sancetion of 
Court—Duty of Court— Sanction, whether can be with- 
drawn—Interests of minor—Prior agreement for sale 
—Specific performance, suit for—District Judge, 
order of, whether can be questioned —Specific perform- 
-ance with variation—Specific Relief Act (I of 1877), 
s. 26. 4 . 

A guardian appointed by the Court under the 
Guardians and Wards Actis prohibited from transfer- 
ring any property of the minor without obtaining 
the previous permission of the Oourt and the Court 
must not grant any such permission to the guardian 
except in case of necessity or for an evident advantage 
of the ward. In granting such permission to the 
guardian, it is the duty of the Court to see that the 
transaction confers the highest benefit on the minor. 
[p. 673, cola. 14 2.] 

lf on account of competition between intending 
purchasers the minor gets a higher value for the 
property which is intended to be sold, it is not the 
"business of the District Judge to enquire into the 
motive which leads the rival purchasers to offer higher 
It is to the advantage of the minor that there 
should be such a competition between purchasers, 
[p. 673, col. 2.] 

Where a sale of a minor's property is proposed to 
t» District Judge and he is of opinion that a higher 
vetu? than that proposed by the guardian is obtainable 


` for the property intended to be sold, it is open to 


him to direct the Nazir to hold an auction of the pro- 

perty in order to obtain the best value for the pro- 

party. There is nothing wrong in such procedure 
. being followed. [p. 673, col. 2.] 


A-District Judge who makes an order on the re- 
presentation of a statutory guardian for sale of the 
property of his ward for' the value suggested by the 
guardian may withdraw that order if it is brought 
to his notice that a higher value can be obtained for 
th» minor's property than the value for which the 
guardian proposes to sell it; it may not be due to the 
guardian's improvidence, it may be due to his in- 

. 
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^ ability to find proper purchasers with his best en-- 


deavours to do^ so that.he suggests “a lower value. 
[p. 674, col. 2.] s * m 
Where a person purchases the property of a minor 
. under a sanetion granted by, the Distriet Judge, the 
*-Qourt will not grant a decree for specific performance 
. ofa prior contract for the sale of. such property 
. entered into by the guardian of the miner in favour 
of a third person as against such purchaser. [p. 675, 
.eol. 2. : É 
An las made by a District Judge concerning the 
sale of the property of a minor cannot be. quashed 
in a suit for specific performance of a contract to sell 
Buch property entered. ‘into by the guardian of the 
. minor. |p.674,coLl.] - ` 
Courts in India will not allow. a bargain made by 
an improvident guardian to be enforced against the 


interests of the minor if it- be shown to be a bargain" 


made to-the detrimént of the minor. [p. 674, col. 2.] 
A contract can be specifically enforced with varia- 
' tion under certain cireumstances only which are given 
in detail in the Specific Relief Act. [p. 675, col. 2.]. 
Qucere.— Whether a contract.of sale of the pro- 
perty of a minor which has been sanctionéd by a 
District Judge can be specifically enforced after the 
District Judge has cancelled or withdrawn his sanc- 
tion. c, s i em . 
(Case-law discussed.) 


Appeal against a decree: of the Subor- 
ae Judge, Jessore, dated the 4th of May 
1 € ; , ` 7 
ARGUMENTS.—Babu Dwarka. Nath 
Chakravarty (withhim Dr. Dwarkanath Mitra 
: and Babus Hira Lal Chakravarty and Hem 

Chandra Sen), for.the Appellants.—The im- 
-portant materials for consideration in this 


suit, which is one for specific performance of | 


the cóntract for sale’ and certain orders of 
the District Judge are :—The properties are 
those ‘of a minor, who had been given 
away in adoption and whose natural father 
was appointed his guardian under the 
Guardians and Wards Act. The minor had 
‘some debts and a contract for sale of some 
‘properties was entered into by the guardian, 
‘subject to an anticipation of the permission 
ofthe District Judge. The contract was 
‘made on the 13th July 1920. Some earn- 


est-money was paid by. the intending pur-' 


- chaser Sris Chandra Das. -On the 28th 
& petition was made to the District Judge 
who after enquiries gave permission. 


Thereupon the adoptive grandmother peti-.. 


‘tioned the Court, that her maintenance be 
, & charge on the properties to be sold. The 
guardian informed the District Judge that 


the- purchaser was not willing to purchase: 


subject to the. maintenance charge and per- 
' mission tosella certain.particular property 
-to be sold, free of charge, was ‘asked for. 
The lady put in objection. to it.. On 4th 
September 1920, an order was passed after 
. hearing all sides, by which general per- 

" 6 < . 

* / 


“s. 48 of the Act. 
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mission was given by the District J udge- 
to -sell all properties free of maintenance 
charge, which was -transferred to the. sur-. 


"plus sale-proceeds. On- the 11th Septeni- 
ber 1920, the present appellant put in his, 


. petition stating he was willing to purchase | 


the property. aba much higher price than 


"that offered by the plaintiff. Thereupon a 


sale-proclamation was issued and the pro- 
perties were sold to the highest . bidder. 
In the meantime, Srish Chandra Das filed 
a suit for the specific: performance of the 
contract of ‘the guardian with him. The 
guit. was decreed in part forthe sum for 
which highest ‘bidder purchased the pro- 
perty. This appeal is. from that ‘decree. 
My submission before your Lordships is 
that the contract was not validly created, 
The contract entered into by the guardian 
was in anticipation of the District Judge's 
sanction, which was never in fact given. 
The ‘order that was given was a very 
general permission given to the guardian 
to sell the propérties. Hence the plaintiff 
does not get any right of specific perform- 
ance.. Moreover he refused to purchase 
the property subject to the. maintenance 
charge and tliereby rescinded his own con- 
tract. The Judge- himself explains his 
órder on a late date and says that he did 
not give particular permission. His sub- 
sequent orders were, therefore, justifiable. 


Under s. 29 of the Guardians and Wards 
Act the contract, would have no effect what- 
Soever, because it was without the previous 
sanétion of the District Judge, The Dis- 
trict Judge's, orders were not ultra vires., 
He was acting for the benefit of minor and 
the guardian never complained.of it. If 
the contract was not binding there could ' 
be no other objection. Moreover the orders 
could not be- contested in a suit; ‘see 
No specific perform- 
ance can be granted in a case like this. 
The later transactions are all for the bene- 
fit'of the minor without doubt and that 
is what should be the primary consider- 
ation of the Court. The conduct of the 
plaintiff also negatives his right of specific 
performance: cited Chhitar Mal v. Jagannath , 
Prasad (1), Jugul Kishori Chowdhurant v, 
Anunda Lal Chowdhuri (2). Nagardas 
Vachraj v. Anandrao Bhai (3, Mir Sar- 


(1) 99 A. 213; 4 A. L. J. 24; A. W:N (1907) 25. 
(2) 22:0..545; 11 lad. Dec. (N: 8) 863.5 -^ 
(3) 31 B. 590; 9 Bom. L..R. 495. . 
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warjan v. Fakhruddin Mohamed (4) and Fn- 


natunnessa Bibi v. Janki Nath Sircar (5)... 


Even if specific performance can be decreed, 
the variation cannot be explained. Either 
there was valid contract or there was not. 


Babu Sarat Chandra Roy Chaudhury (with 


him Babu Nakuleswar Mukherjee), for the 
‘Respondent,—When a contract has been 
entered into 6n behalf of the minor with. 
the sanction of the Judge, the contract 
should be held binding even if another 
offers, what in this case was, a fancy price: 


Innatunnessa Bibi v. Janaki Nath Sircar (5) - 


and Babu Ram v. Saidunissa (6). The Judge 
having once granted his sanction, can no 
longer go behind his order. There’ is 
absolutely no-authority by which he is 
permitted to do so: s. 31, sub-s. (3) of 
the Guardians and: Wards Act. As regards 
" the order given to. the Nazir to sell the 
property by public auction, the Subordinate. 
Judge is perfectly right when he holds 
that it is ultra vires altogether. Sections 
25, 26 all consider the guardian the pro- 
per person. to hold the ‘sale, only it is 
necessary that sanction of the Judge should 
be obtained. How the Nazir can be au- 
thorised to sell is beyond comprehension, 
The Judge is wrong, to think that he 
could take such a step, on the application 
of a rival purchaser, without reference to 
the guardian. The law requires. that a 
guardian- alone can sell The presence 
of the Nazir is to ensure that it is done 
bona fide. The: wholé proceedings have 
been irregular. Section 48 makes the 
order of a Judge final, The first permis- 
sion was final. The Judge was not author- 
ised by s. 48 to revise or revoke his own 
order which was itself final for all pur- 


poses: -Nagarda$ Vachraj v. Anandrao Bhai 


` (3)and Rashmoni Dasi v. -Ganada Sundari 
Dasi (T). Following the English practice 
he can re-consider his order only in excep- 
tional circumstances, For example in 


the case of an order passed ex parte in Cham- ` 


ber or on misrepresentation. It is an inherent 
jurisdiction. Here he has not re-called his 
order but has made an altogether new 
order for. sale: s. 52 of the Transfer 


(4) 13 Ind. Cas. 331; 39 ©. 232; 21 M. L.J. 1156; 


16 C. W. N. 74; (1912) M. W. N. 22; 9 A. L. J. 33; 15 


e p: = 69; 14 Bom. L. R. 5; 39 I. A. 1 (P. C); 11 M. 
(8) 40 Ind. Cas. 490; 22 O. W. N. 477. 


. " 20 Ind. Cas. 906; 35 A. 499; 11 A. L. J. 783. - 
7 
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of Property. Act. The Judge should have 
remembered that if the civil suit succeeded, 
. the entire proceedings and the sale would 
'become futile. He should have stayed 

the sale. Another question was whether 

the original sale would have been for the 
benefit of the minor. The lower Court 
has decided.it in my favour, The price that 

Iwas going to pay was more than fair. 

The guardian himself mentioned that in 

his petition. The present purchaser did 

not come forward to pay more when the 

guardian executed tlie contract. Now when 
the sale was practically complete, he comes 
and offers fancy prices.to throw obstacles 
in the way of any purchaser out of rivalry 
in trade. If the offer was fair and for the 
benefit ‘of the minor, as the Trial Court 
has found, there is no ground why 
specific perfarmance cannot be granted. 

All the cases cited by my learned friend 
. become irrelevant. : à 

JUDGMENT.—This appeal arises out 
of a suit for specific performance of a con- 
tract for sale of certain immoveable pro- 
perty belonging to a minor, the defendant 

No. 1 in the suit. The- contract was en- 

tered into by his guardian one Ratikanta 

Saha who is the natural father of the 

minor. defendant. The minor was given in 

adoption by his father and, therefors, under 
the law he has no further connection with 
the minor after. the adoption. He was, 
however, appointed guardian, under the 
_ Guardians and Wards-Act, of the properties 

of the minor, The defendants Nos. 2 to 6 

had subsequently purchased the property 
' with the sanction of the District Judge in 

the name of defendant No. 7. There 
was some question in. the Court below as 
to whether defendant No. 7 was the benam- 
dar for defendants Nos. 2 to 6. It has been 
so found by the Subordinate Judge and 
that finding has not been questioned be- 
fore us. The Subordinate Judge made a 
decree in favour of the plaintiff varying 
to some extent the contract upon which 
the plaintiff sued. Very little depends 
upon the oral evidence in this case, as, in 
our. opinion, it will be decided mainly upon 
the documentary evidence which has been 

produced by the parties. i 

“The guardian entered into the contract 

on behalf of his ward-on the 13th July 

1920. After reciting the necessity ‘for 

sale it is stipulated in the contract that 
9 jamas belonging to the minor specified 

in detail would be sold, on 8 of which, it 


s 


620. Be 


was stated, there were brick-built factory. 
houses. It was stated that the plaintiff was 
desirous of purchasing the property at the 
highest price of Rs. 16,500 and the docu- 
ment concludes thus:—“I do, in receiving 
to-day Rs. 500 as earnest-money out of the 
aforesaid price, execute this deed’ of agree- 
ment and do hereby promise that I shall 
obtain permission of sale from the District 
Judge of Nadia and shall after executing 
and getting the document registered within 
two months of this day receive from you the 
balance of Rs. 16,000 out of the consider- 
ation money................ If for any special 
reason the District Judge does not grant 
permission then I shall return the amount 
taken as earnest-money. To this effect I 
execute this agreement of sale on receipt 
of Rs. 500 mentioned in the deed of agree- 
ment." On the 28th July 1920 the guard- 
jan filed a petition before the District 
Judge in which he stated that the minor 
had certain debts amounting to about 
Rs. 7,000 which it was necessary to pay. 
It was stated in the petition that the minor 
has got five old dilapidated houses used as 
sugar-factories at Kotchandpur and it was 
also mentioned that if these houses were 
sold then their price might come up to 
Rs. 16,500, that Sris Chandra Das was ready 
to purchase these properties at the said 
price of Rs. 16,500; and it was also 


mentioned that the guardian had taken’ 


Rs. 500 as earnest-money from -the said 
Sris Chandra Das on the promise of sell- 


- ing the property to him after obtaining 


permission from the Court. On that appli- 
cation the District Judge asked for a re- 
port from the sheristadar who made a 
report which concludes thus :—‘His (this 
guardian’s) prayer may be granted on con- 
dition he files proof of transaction and 
produces proof to the satisfaction of the 
Court that the balance has been profitably 
invested." Then- on the 3lst July 1920 
one Garabini Dassi appeared before the 


' Court and prayed for time to file her 


written -statement. This lady is the mother 
of the deceased adoptive father of the 
minor. Her petition was filed on the 7th 
August 1920 which came.up for hearing 
on the 2Ist August next. The material 
part of the order with regard to this matter 
on the 21st August is this:—“Pleaders for 
the: guardian. and the objector heard. 
The petitioner's Pleader stated that the 
intending purchaser is willing to purchase 


the property subject to the charge of 
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maintenance, The intending purchaser to 
apply in Court to the effect that he is 
willing to purchase the property subject 
“to the maintenance charge of Garabini 
Daàsi to the property." The intending 
purchaser is evidently the plaintiff. 

It is apparent that the contract executed 
by the guardian in favour of the plaintiff 
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was not placed before the District Judge. . 


“The petition which was filed by the guard- 


jan did not state the jamas which he. 


had contracted to sell, nor did he state 
that on each of the eight jamas there were 
‘brick-built factory houses. . 


. Subsequent to the 21s& August the 


guardian put in another petition before the 


District Judge on the 28th August 1920.. 
It runs .thus:—“On the last date of hear- - 
-ing the Court was informed on my behalf: 


that a purchaser was willing to buy the 


sugar-factory houses situate in Kotchand-. 
Ás the: 


pur, with the charges .thereon. 
purchaser made a statement to the afore- 
said effect the Court was accordingly in- 
formed on my behalf. Now the purchaser 


says that he is not willing to purchase the 


“said property with the incumbranees there- 
on. 
chaudpur is willing to buy one sugar-fac- 
tory house at  Solimanpur adjacent’ to 
Kotchandpur.................. I, therefore, pray 
that you will be pleased to pass an order 


house at Solimanpur to the said purchaser, 
or in the alternative to “pass an order 
for sale of the houses at Kotchandpur 
free from incumbrances for the purpose 
of clearing off the debts of the minor with 
the purchase money directing the -balance 
to be invested in Government Securities 


for the benefit of the minor, subject to | 


the declaration of the charge of the monthly 
allowance of Garabini Dassi upon the 
same." The intending purchaser, that is, 
to say, the plaintiff did not appear before 
the District Judge in pursuance of the 
order of the 21st August. The learned 
Distriet Judge passed the following order 
on the 28th August in the petition of the 
guardian:—""The petitioner puts in a petition 
today praying that permission be granted 
. to him to sell & house at Solimanpur to 
one Sris Chandra Das for Rs..4,500", and 
it was ordered to be put up on the 30th 
August next. On the 30th August 1920 
it was ordered:—‘The opposite party 
puts in a petition to-day praying that if 


the petitioner’ be permitted to sell the 


+ 
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granting permission to sell the aforesaid - 
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subject to her maintenance charge.” The 
opposite party here referred to is the lady 
Garabini Dassi.. 
` then before him with regard to the pro- 
posalfor sale of the property of the minor 


these facts, that a purchaser was willing ' 


to buy a sugar-factory at first, with charges 
thereon ; .on the 28th August the guardian 
stated that he was not willing to. purchase 
the property- with incumbrance ; the 
plaintiff on that day expressed willingness 
to purchase another property for Rs. 4,500 
which was, not the subject of the 
suit; the guardian made an applica- 
tion either to sell the other property 
of Solimanpur or Kotchandpur proper- 
ties which he first intended to sell free 
from incumbrance; 
. evident that the learned Judge had not 
to deal with any application of the guard- 
. jan for sale which. had been made prior 
to the 28th August 1920. Order was pass- 


~ed on the petition of 28th August 1920 on - 


the 4th September 1920 and it runs 
thus :—‘‘Heard Pleaders' on both sides. 


Permission. is granted to the guardian to` 


sell ‘the property originally mentioned in 
the petition. The sale-proceeds after pay- 
ment of debts. shall be invested in six 
per cent. Government Loan and deposited 


with the Accountant General, Bengal sub-- 


ject to: the maintenance charge of the ob- 
jector. The charge is transferred from the 
property to the Government Securities and 
the. purchaser will get the property free 
of.charge." The evident meaning of this 
order is not that the Judge sanctioned 
. thé sale.of the Kotchandpur properties to 
the. plaintiffs for Rs. 16,500 free of. the 
charge of maintenance of Garabini Dassi, 
< but -it was. a general order’ given to the 
guardian to sell the property free from in- 
cumbrance according to the prayer made 
by him in the petition of the 28th August. 
. Then the following order appears on the 
lith September 1920 :-—“One Tarini Kumar 
Dutta intending purchaser of the Kotchand- 
pur property appears to-day and puts in a 
petition.stating that he is willing to pur- 
chase the property for Rs. 19; 000. Heard 
the Vakil for the petitioner. - 


bidder fixing 18th September 1920, for 
sale by Nazir of the.Court. Petitioner is 
prohibited from making any arrangement of 


gale with Srish Ohandra Das.” iji Chandra. 


: ` -PARINI KUMAR DUTTA v. SRISH CHANDRA DAS. 
property of Solimanpur that may be sold’ 


"The learned Judge had ' 


and it is, therefore; 


Let à procla- 
' mation be issued at once for the sale of. 
the properties in auction-sale to the highest. 
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Das filed the suit for specific performance of 
contract on the 9th September 1920 in the 
Court of the Subordinate Judge of Jessore. 
On the 18th September this order is re- 
corded by the. District Judge:—"Srish 
Chandra Das puts in a petition praying 
that the sale may ‘be postponed till the 
disposal of the Suit No. 519 in the Sub- 
Judge's Court, Jessore. Pleaders heard. 
Prayer refused as permission to sell the 
property to the petitioner particularly 


was not granted.. Nazir to sell the 
properties at once,” Subsequently there 
were bids before the Nazir. Defendant 


No. 7 Rasharaj Nandi offered the highest 
‘price Rs. 19,100 and apparently under 
the orders of the District J udge the- guard- 
jan of the minor executed a conveyance 
in his favour of the Kotchandpur proper- 
ties on receipt of Rs. 19,100. 

The defendants Nos. 1 to7 contested the 
suit before the learned Subordinate J udge, 
butapparently the guardian of the minor 
considered that he was himself the de- 
fendant and his written statement shows 
that he filed the written statement on his 
own'behalf. Nothing, however, turns upon 
that. The Subordinate Judge has made 
a decree in favour of the plaintiff to this 
effect, “that the suit be decreed in part; 
that plaintiff do deposit a ‘sum of 
Rs. 18,600 in Court within 15 days from 
the date of the decree, that on plaint- 
iffs depositing the money in Court 
Rati Kanta Shaha the father and 
guardian of defendant No. 1. do get a 
kobalz for the 8 jamas and the houses 
standing thereon registered." It is unneces- 
sary to "recite the restof the decree. The 
variance between the decree asked for by 
the plaintiffs and that made by the Oourt 
is this, that a jama mentioned in the 
agreement bearing rental of Rs. 9-12-0 was 
omitted, and instead of the purchase- 
money being Rs. 16, 500 which the plaint- 
iffa offered to pay including Rs. 500 
already paid as earnest-money, it was in- 
creased to Rs. 19,100, that is, the sum for 
which ' the defendants Nos. 2 to 7 have pur- 
chased the property. 

A large number of issues were raised be- 
fore the Subordinate Judge. But the argu- 
ments which have been addressed to us as 
regards the controversy between the parties 
were covered in the lower Court by issues Nos, 
5, 6, 9, 10 and 11. The 5th issue runs thus:— 
Is the bainama as alleged in the plaint duly 
executed with the permission of the District 


em : i 
Judge of Nadia and is ita valid document? 
The Subordinate Judgefound this issue in 

“favour of the plaintiff. We must state at 


‘the ‘outset. that the agreement was not 


- "execuled. with. the: permission of the 
District Judge at all It was executed 
in anticipation of the . permission of the, 
District Judge. about 15 days prior to, 
the date when the permission: was ` asked 

- - for by the guardian for sale of the property. 

- The 6th issue is this: Is the agreement 

- aforesaid specifically euforcible against the 
minor? Has the plaintiff waived his right 

..to have the agreement specifidally enforced ? 

: This also the Subordinate Judge has de- 


cided in-favour of the plaintiff. The lth- 
issue overlaps. the question mentioned’ in 
the. 6th- issue which runs thus :—Īs the. 


plaintiff's. claim for specific performance 
maintainable especially against the minor 
in view of the order of the District Judge to 


sell the property in auction? , The 9th issué.: 


ins thus:— Was any permission granted. 
| Eo the District Judge of Nadia to Rati 


“ Kanta Saha to sell-the property in question. 


to the plaintiff ? If so was it revoked by the 


same District 
plaintiff emim i 

ie basis of such 1? The 
PA is:—Is the order of the District Judge 
of. Nadia for auction- sale of the property 


any specific performance on 


in suit illegal and ultra vires? The learn-- 


ed Judge bas decided all these issues in 
favour of the plaintiff. 


The defendants Nos. 2 to 7 have appealed 


against the decree of the Subordinate Judge. 


t inor been 
The defendant No.. 1, the minor. has 
made-a respondent and thére has been no 
‘appearance on 


d . * D 
ud of Rs. 2,600 which is the excess 


. amount which the Subordinate Judge direct- 


“edhi : yer and above the.sum 
ea But the learned 


in the-agreement. 
SR dor the poid ent has not-very pro- 
perly pressed the cross-objection on the 
ground that his Pleader in the lower Court 
had consented to pay this sum 1n which the 
-" Subordinate Judge made his decree. 


"he points raised by the appellants are, . 


. “Syst. that there was no sanction by the 
ue Daie Judge for the sale of-the proper- 
ties to.the plaintiff for.Rs. 16,500, but 
~ that the order of the 4th September pro- 

perly construed was only a general permis- 
' Sion to. the guardian to sell the, property 
‘of the minor and not a permission to 

gell- it to the :pleintif; and the. 
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.the benefit of the minor to do so. 


Judge? Ifrevoked can the, 


a permission ? The 10th 


his behalf. The plaintiff, 
a cross-objection with regard to. 
.the ‘maintenance of Garabini Dassi. 


original 
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contract for purchase of the property for 
Rs. 16,502 was given up by the plaintiff on 
his being informed that the property was: 


‘subject tothe maintenance charge of Gara- 


bini Dassi. The second point urged is that 
assuming that the permission by. the learn- 


‘ed.Judge amounted to a, permission to sell 


the property for Rs..16,500-to the plaint- 
iff, it was competent to the Judge to vary 
that order and give fresh directions on 
new facts, if heconsidered that it. was for’ 
The 
third point pressed is thàt this is not à case 
in which specific performance of the con- 
tract should be.granted bécause (a) it is 


‘against a minor, (b) that the discretion 


of. the Court in granting specific per- 
formance should be exercised.on.the facts 
of this case against the plaintiff and 
(c), the decree of the Court below grant- . 
ing specific performance with the varia- 
tion mentioned before is wrong in law. The. . 


` fourth question urged is that defendants Nos. 
2to 7° had purchased with the sanction of. 


the District Judge after the District Judge’ 
had recorded the order that. he had not 
granted any permission for saleto the plaint- 
iff; and having done so he isa bona fide pur- _ 
chaser against whom a decree for specific. . 
performance of the contract ought not to be: — 
granted.. : NN 
.. We have set outall the orders of the 
learned Judge with regard to the permis- . 
sion relating to-the sale of this property. It 
appears to us that the substance of the pro- 
ceedings is that-the permission.was asked | 
for to sell five old dilapidated houses used as. | - 
sugar-factoriesat. Kotchandpnrfor Rs. 16.500.) | 
The only objection that was raised before: 
the. learned Judge was with ae to 
he 
Judge enquired whether fhe. intending: < 
purchaser would accept the property sub-, 
ject to the encumbrance. ‘He was informed - 
that he was not soinclined. On the other. 
hand, it was stated before bim that the 
plaintiff: was desirous of purchasing some: 
other property for Rs. 4,500 only and when. 
Garabini Dassi-again appeared and pray- - 
ed that the other property should be sold- 
subject to her encumbrance the learned: 
Judge made the ‘order that the more . 
valuable -property of Kotchandpur should 
be sold. free from’ encumbrance and. . 
the maintenance charge was‘to be trans-, - 
ferred .from..the-propérty to :the` pur-. 
chase. money:. We are’ of - opinion that 
this could have ‘only ore meaning that the. © 
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Judge made a fresh, order on hearing 
that the 
chandpur had declined to purchase it 
subject to encumbrance for the price he 
had offered. | That the purchaser had 
so -declined is also apparent from the 
evidence of Babu Lalit Kumar Chatterjee, a 
Vakil practising “at Krishnagore. He says: 
"I know Srish Chandra Das......... Iremem- 
ber that the Distriet Judge told me to ask 
Sris Chandra Das whether he (Sris Chan- 
dra Das) was agreed to purchase the proper- 
ties in suit subject to the charge. Accord- 
ingly [ asked him (Srish Chandra Das) 
in the’ ejlash (Court room) of the Judge 


about the same and he informed me that. 


he was not agreed to purchase the said pro- 
perties subject-to the charge, and accord- 
ingly I informed ‘the District Judge about 
the same." There cannot be, therefore, any 
douht that the plaintiffs’ unwillingness to 
purchase the property subject to the charge 
came to the knowledge of the. District 
Judge by the petition of the guardian on 
.the 28th August and by the information 
given by Lalit Kumar Chatterjee, and we 
consider that the learned Judge was . quite 
right when he interpreted his own order 
ofthe 4th September in his order of the 
18th September. that the “permission to 
sell the property to the petitioner particular- 
ly was, not granted." ' It was, therefore, 


A. 
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intending purchaser of Kot-. 


perfectly open-tó the Judge to ask the: 


guardian tò sell the property for the. best 


' value obtainable, -and when he found that ` 


. another purchaser Tarini Kuthar Dutta 
appeared before him and offered to pay 
Rs, 19,000 for the properties in question he 
naturally. thought that the property was 
capable of fetching a higher value, and he 
. directed the Nazir of the Court to issue a 
proclamation of sale of the properties to 
the highest bidder, and at the same time 
he prohibited the guardian from making 
any arrangementof sale with Srish Chandra 
"Das, probably because the intending pur- 


chaser Tarini Kumar Duttà had mentioned. 


it' before the Judge that the guardian was 
going to sell the property to Srish Chandra 
Das. We are, therefore, of opinion that the 
District Judgé was quite justified in not 
` permitting the sale of tlie properties to the 
plaintiff for Rs: 16,500 but’ to the man 
who offered the higher price Rs. 19,100 
for the properties, The guardian ap- 
pointed by the Court under the Guardians 
and. Wards Act is prohibited-under s. 29 of 
the Act from transferring any property of the 


43 


‘is perfectly immaterial. 
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minor without obtaining the previous per- 
mission of the Court and s. 31 enacts that 
the Court shall not grant any such permission 
to the guardian except in case of necessity 
or foran evident advantage of the ward. In 


„granting such permission to the guardian it 


is the duty of the Court to see that the 
transaction confers the highest benefit to the 


, minor.. 


It is contended before us that the evidence 
shows that Rs. 16,500 is much more than 
the proper value ofthe property and that 
is what the plaintiff promised to pay. The 
plaintiff has given evidence for the purpose 
of proving that Tarini Dutta and other 
purchasers did not offer anything like the 
value which the plaintiff promised to pay 
when the guardian approached them for 
selling this property. Itis urged on behalf 
of the respondent that because the defend- 
ants are rival merchants of the place they 
offered more than the legitimate price of the 
property in order to do some harm to the 
plaintiff. Assuming that to be so, we are of 
opinion that the motive of the defendants 
for offering a higher value for the property 
If on account of 
the competition between the purchasers 
the minor gets a higher value for the pro- 
perty- which was intended to sell, it is not 
the business of the District Judge to enquire 
into the motive which led the rival pur- 
chasersto offer higher bids. It is to the 
advantage of the minor that there should be 
competition. : 

Exception has been taken to the procedure 
ofthe learned Distriet Judgein directing 
issue of proclamation of sale and directing 
the Nazir to sell the property. Itis urged 
that the District Judge had no jurisdiction 
to make such an order and the Subordinate 
Judge holds that the order of the District 
Judge is ultra vires by which we think he 
means that it was without jurisdiction, But 
the real matter is that the District Judge 
was not making any order superseding the 
authority of the guardian. It is for the 


` sake of convenience only and for the purpose 


of finding a purchaser who would offer the 
highest value for the property that he 
directed that procedure to be followed. His 
evident intention was that after finding a 


-purchaser who would pay the highest value 


he would grant permission to the guardian 
to sell the property to such purchaser. The 
guardian did not complain about it. We 
do not find that there is anything wrong in 
the procedure that the learned Judge follow- 
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ed.nor do we consider thatit was made 
without jurisdiction. : Assuming for the 

. sake of argument that this order of the 
learned Judge was nof according to law, we 
consider that his order is final. 
of the Guardians and Wards Act which lays 
down that save as provided by s. 47 which. 
gives the right of appéal against certain 
orders and by s. 115, C. P. G, that is the 
section authorizing this Courtto interfere 
in revision, an order made under this Act 
shall be final and shall not be liable to be 
contested by suit or otherwise. These 
orders therefore of the learned Judge cannot 
‘be contested as illegal in the present litiga- 
tion. 

Having regard to the opinion we have 


expressed as regards the nature of the per-. 


mission granted by the learned Judge we 
do not consider it'necessary to give any 
detailed judgment with regard to the various 
other questions raised. But we ought to 
State the arguments advanced by the learn- 


“ed Vakils and the various authorities on ` 


_which they have relied in support of their 
‘contentions. With regard to the right to 
obtain specifie performance of a contract 


against a minor, appellants ur ge that as-- 


. suming that such a contract is enforcible 
- in law the Court mu st see whether ‘the 
contract is for the minor’s benefit and where 
it is clearly not so the Court: would be 


‘justified in rejecting the claim for specific, 
This has been laid down in. 


performance. 
the case of Jugal Kishori Chowdhurani: v, 
Aninda Lal Chowdhuri (2), where the learned 
Judges observe: 
` could, make a decree for the specific per- 
formance ofa contract affecting an infant 
: unless the contract was shown to be for 
the, infant's benefit," Reference has also 
been ‘made to the case of Chhitar Mal v. 
J agannath Prasad (1), where a contract was 


entered into with the permission of the 
‘District Judge but when the District Judge 


found:.that. “the price for which the pro- 


pérty was sought to be sold was one hundred . 


-rupees less than the price offered by another 
purchaser, he granted permission to sell the 
property of the minor to the person whooffer- 
‘ed the highest value. The learned Judges did 
-not go-into the question whether the District 
:Judgehad the power to act as he had done, 
, but they refused specific performance of the 
-eontract on the ground that it was manifest 
that: if the plaintiff-appellant succeeded the 
result would be a loss of at least a hundr- 
ed rupees to thé minor, The learned Judges 
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Under s. 48° 


“No Court would, even if it ^ 
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proceeded thus:—" We think that Courts in ` 


. this ‘country, as in England, will not allow 


a bargain made by an improvident guardian 
to be enforced against the interests of the _ 
minor, if it be shown to be a bargain made 

to the detriment of the minor.” Reliance , 
has been placed by the learned Vakil for 
the. respondent on this passage, and itis 
argued that in the present caseit.is not the 
bargain of an improvident guardian but a ' 


‘guar dian entering into the'contract for the, 


best value he could .obtain. The answer 
to thatis that it is not the question whether 
the guardian acted.properly or not, but the - 


` real question is what would be for the þenefit 


of the minor and as it is clearly against his | 
interest to enforce the contract, ib seems to us 
'thaton that ground also this contract can- - 
not be enforced specifically, even assum- 
ing that the contract was entered into with 
the permission of the District Judge; which . 
assumption, however, there is nothing on the 
record to support. 

Attention has álso been drawn on behalf 
of the. appellants to the case of Nagardas 
Vachraj v. Anandrao Bhai (3), where the 
learned Judge deciding the case held that ` 
it is always open tothe Judge to revise - 
orders made in. Chambers on ex parte ap- 
plications ifthe considers that that, should 
be done. It is argued, on behalf of the 
respondent that the order in the present 
case was made upon a contested application, 
There is no room to suppose that it is so. 


“The only objector was the grandmother who 


asked ‘for safeguarding her charge of 
maintenancé. Apparently she was not con- , 
cerned with regard to the value of the pro- 


-perty for which it ought to be sold; and if. 


the Judge makes an order on the represent- 
ation’ ofa statutory "guardian for sale of 
the property of his ward for the value . 
suggested by the guardian, he may. withdraw 
that order if-it is brought to his notice that 
a higher value'can be obtained for the 
minor’s ‘property than the value for which . 
the guardian was going tosellit. It may not . 
be due to the guardian's improvidence; it 
may be due to his inability to find proper 
purchasers with his best endeavours to do- 
so, that he suggested a lower value. 

~The, learned Vakil for the- appellants. 
relied upon the case of Mir Sarwarjan v. 


, Fakhruddin Mahomed (4) for the proposition 


that such a contract cannot be enforced. 
He relies upon the following observations 


‘of their Lordships of the Judicial Com- 


mittee; “They are, however, of ee that 
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it is not within tlie competence of a mana- 
ger of a minor’s estate or within the com- 
petence of a guardian ofa minor to bind the 
minor or the minor’s estate by a contract 
for the purchase of immoveable property, 
and they are further of opinion that as the 
minor in the. present ease was not bound 
by the contract, there was.no mutuality, 
and that the minor who has now reached 
his majority cannot obtain specific perform- 
ance of the contract’. Although their 
Lordships -refer toa contract for purchase 
on behalf of the minor it is contended 
that the rule laid down by their Lordships is 
not confined to a contract for purchase only 
but to contracts for sale also. ‘With regard 
to this proposition there have been some 
cases in India in which it has been held that 
that case is confined to a contragt for 
purchase, ¢. g., the case of Innatunnessa 
Bibi v. Janaki Nath Sircar (b) The 
learned Judges, one of us being a party to 
the judgment, "held that in that case the 
agreement was clearly for the benefit of 
the minor, and the guardian of the minor 
who had entered info a contract of sale 
did so with the sanction of the District 
Judge under the Guardians and Wards 
Act, and so specific performance of the 
contract was held to be enforcible against 
the minor. Inthe case of Babu Ram v. 
Saidunissa (6), the learned’ Judges held 
that the ‘Privy Council case mentioned 
above does notapply to a guardian appoint- 
_ ed by Statute and they held that certificat- 
ed guardian’s powers are regulated and 
defined by Statute. In. that case also the 
contract was entered into by the certi- 
ficated guardian after receipt of the Court's 
sanction. That suit was not a suit for 
‘specific performance of the contract and 
it is, therefore, really no authority with 
regard to the question now before us. 
. Another case has been cited on behalf of 
the respondent [Walidad Khan v. Janak 
Singh (8).] "That case, however, has no bear- 
ing on the question, because in that case a 
suit was brought by the plaintiffs some of 
whom were minors who had purchased 
certain property and paid the price for 
it, they had been afterwards dispossessed 
by another person having a superior right. 
The plaintiff sued for. refund of the pur- 
chase-money: It was held that they were so 


entitled. Having regard to our findings: 


that here the alleged agreement had not 
been entered into by the guardian with the 


(8) 19 Ind, Cas. 610; 35 A, 810; 11 A. L. J. 012, 
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permission of the Court and the Court 
never granted any permission to the 


guardian to sell the properties to the plaint- 


iff for the price offered by him, it is not 
necessary for us to give any decided 
opinion on the question whether the suit 
for specific performance of a contract for 
sale entered into by the guardian of the 
minors property with the permission of 
the Court is maintainable or not. There 
is no doubt whatever that if a sale is 
effected with the permission of the District 
Judge it is a good sale, but when the 
matter-only remains under contract whe- 
ther the District Judge may authorize 
the guardian not to complete the sale 
under certain circumstances and if he does 
so, whether the guardian can be compelled 
to perform the contract specifically or not, 
is a question which we leave open for 
decision. 


With regard to the contention of the 


appellant that specific performance with 


variation of the contract made in the decree 
of the Subordinate Judge is erroneous, we 
are of opinion that that contention should 
be upheld. A contract can be specifically 
enforced with variation under certain 
circumstances only which are given in 
detail in the Specific Relief Act. -Here a 
variation has been made on the ground that 
the petition of the guardian for permission 
did not mention a jama which had been 
omitted from the decree. lt may be urged 
very reasonably that the. whole contract 
not having been placed before the Judge for 
his sanction, but only a part of it, any 
permission granted on that petition cannot 
relate to the contract in suit. The order 
of the Subordinate Judge that the plaintiff 
should pay Rs. 2,600 in excess of the price 
agreed upon is also wrong in law. - 


With reference to the last point urged 
that the defendants Nos. 2 to 7 had purchased 
the property with the sanction of the 
District Judge after the order of the District 
Judge had been recorded that he had not 
sanctioned the sale to the plaintiff, no decree 
for specific performance should be passed 
as against them. .We' are of opinion that 
that is also a sound contention. Whether 
they ean be considered as bona fide purcha- 
sers for value without notice or not, they 
can rely upon the order of the District 
Judge as having been correctly. made, and 
under such circumstances the Court would 
not be justified in granting a decree for 
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specific performance in the exercise of its 
diseretion against such purchasers. 

. We have dealt with all the grounds nrged 
- before tis and, in our opinion, this appeal 
.Should be allowedand the plaintiffs suit 

dismissed with costs in this Court and in the 
: Court below: | 

There is one matter which was not Saad 
before us, but we think we should make an 
order regarding it. The plaintiff would be 
entitled.to get the Rs. 500 which he had 
paid to the guardian as earnest- 1noney. This 
sum was deposited by the guardian in the 
Court below and the guardian in his written 
statement has alleged that he had offered to 
pay the money to “the: plaintiff but he had 
refused to take it. This money, we are in- 
formed, is ‘still in deposit in ‘Court. The 
plaintiff ‘will be entitled to take out that 
amount. The sum which the plaintiff may 
have deposited in Court in pursuance of the 
decree of the lower Court he will be also 
'.ehtitled' to withdraw. 

The plaintiff-respondent will pay the costs 
ofthe appellatts in this Court. The cross- 
objection is dismissed without ccsts. 


Appeal allowed; 


Z. K. Cross-objection dismissed. 





MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER NG 110. 
or 1993. —— 
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Present:;—Mr. J ustice J ackson. 
GANGEDU E MUDALIAR-—DEFENDANT 
No, 2—AÀPPELLANT 
versus 
BRAMBARA MUDALIAR—DECREE- 

- HOLDER- RESPONDENT. 

Civil Procedure Code (Act V of 1008), O. XXI, v.2 
—Satisfaction of decree, application to, record-— 
Receipt given by decree-holder—Discretion of Court. 

Where a judgment-debtor has obtained from the 
decree-holder a receipt reciting satisfaction of the 
decree on a promise by the former. which he has 
never attempted to discharge, it is within the dis- 
cretion of the Court to refuse to record en of 
the decree under O. XXI, r. 2 of the C. P 


Appeal against a decree of the District 
Court, .Chingleput, in A. S. No. 303 of 
1922 (M. .P. No. .167 of 1922, in O. S. No. 105 
of- 1917) on the file of the Court of the 
District Munsif, Conjeevaram. 

Messrs. K. Rajah Iyer and. Y. Ramasami 
Tyer, for the Appellant. 

Mr. M, P. Sundara Raja Iyer, 
Respondents. ` 
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JUDGMENT.—In 1921 the decree- 
holder passed the receipt Ex. A. to the 


_judgment-debtor in O. S. No. 105 of 1917 


to the effect that on payment of Rupees 
one thousand and three hundred (Rs. 1,300) 
he had cancelled his’ decree. The judg- 
ment-debtor has: applied to record satis- 
faetion under O. XXI, r. 2, both the lower 
Courts have rejected his application; hence 
this appeal. 

It has been found that no cash considera- 
tion actually. passed for Ex. A; the con- 
sideration was the judgment-debtor's under- 
taking to satisfy the decree debt of one 
Raja Iyer, P. W. No, 4 which was: owed 
him by the present respondent. This 
promise has never been performed. It is 
now argued before me and this is the point 


.for determination, that Ex. A was not 


without consideration in asmuch as there 
was an enforceable promise and that being 
so the lower Appellate Court had no discre- 
tion to refuse certification under.O: XXI, 
r. 2. Ithink that the Court may apply its 
discretion to “all the circumstances of the 
case and where the judgment-debtor has 
obtained a receipt on a promise which he 
has never attempted to fulfil the Court is 
justified ifat the instance of the decree- 
holder, it refuses to record satisfaction. 
No' other point was raised on appeal or 
appears to be valid. 

The appealis dismissed with costs. 

Y. N. V. 


Z. K. k Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civit APPEAL No. 623 or 1922. 
4 November 18, 1924, 
Present :—Mr. Justice Ryves and Mr. 
Justice Daniels. 
RAM CHARAN--DEFENDANT—ÀPPELLANT 
versus 
LAL. BIHARI VARMA-—PLAINTIFF— 
RAM CHANDRA AND ANOTHER— 
DEFENDANTS—-RESPONDENTS, . 
Civil Procedure Code (Act V of 1908), 0. XLI, r, 27 


—Appeal.—A dditional evidence, admission of —Reasons 
recorded „in judgment. 


Where, an Appellate Court does not record at the 
time when it admits additional evidence, the reasons 


1 


for: the admission of such evidence, but records those . 


reasons in its judgment, this amounts toa substantial : 


a Ka na with the provisions of O, XLI, r, 27 of the 


` t 


[85 1.0.1925] —— 
Second appeal from & decree of the “Ad- 


ditional Judge, Cawnpore, dated the 26th | 


February 1922. 

Mr. Iqbal Ahmad, for the Appellant. 

Messrs. G. W. Dillon and N. P. Asthana, 
for the, Respondents. 

JUDGMENT.—We think that this 
appeal is concluded by the findings of fact. 

The plaintiff brought a suit for a 
declaration that the goods in the shop of 
his brother really belonged to him and, as 
such, were not. liable to attachment and 
sale in execution of a decree obtained by a 
creditor of his brother. 

The First Court dismissed the suit but on 
appeal the learned Additional District Judge 
of Cawnpore has allowed it. It is really 

purely a question of fact . whether the 
ila sale by one brother to another 
was a real sale and noi a sham transac- 


tion in order to defraud or delay the credit- ` 
Now the learned Judge has noted: 


ors. 
some very suspicious circumstances in. the 
case which would lead one ordinarily to 
infer that the transaction was not a genuine 
one, but, bearing all these circumstances 
in mind, he has come to a very definite con- 
clusion that the sale was a perfectly valid 
transaction. What happened was this, one 
brother agreed to buy the property of his 
brother and.to pay all his creditors six-annas 
in the rupee and did, as a. matter of fact, 
pay them that amount with the excep- 
tion of one of thé creditors who refused 
to accept it. This was the defendant res- 
pondent. 

. Objection is taken to the procedure adopt- 
ed by the learned Judge in appeal. It 


appears that the Trial Court refused to accept 
certain accounts which the plaintiff tender- . 


ed in evidence while he was under examina- 
tion on the ground that they had not been 
tendered at the porper time. The learned 
Judge held that these documents which 


had been tendered originally in the execu- ` 


_tion department ought under the circum- 
stances to have been received in evidence 
by the Trial Court and he- decided in his 
discretion to admit them. He also admitted 
certain pass-books and- so forth. He 
admitted .these nof with the object of 
assistung the plaintiff but with the object 
of giving the defendants material, from 
which. they could test the genuineness of 
the plaintiffs case. It seems tous that the 
Appellate Court has a wide discretion in 
the matter as has been recently pointed out 
by the Privy Council and i in this case we 
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“think that that discretion was rightly exer- 
cised. In our opinion there was nothing 
illegal in the procedure of the learned 
J udge. .]t is true that he did not record at 
the time when he admitted the additional 
evidence the reasons why he was admitting it 
but he did record those reasons very fully 
in his judgment. We think this is a sub- 
stantial compliance with the law which 
requires that the Appellate Court when 
admitting fresh documents should give its 
reasons. "In our opinion the appeal fails 
and is dismissed with costs including in 
this Court fees on the higher scale. 
Z. K. 
Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 64 or 1924, 
August 18, 1924. 

Present :—Mr. Justice Madhavan Nair 
and Mr. Justice Jackson. 
NALLAGATTI GOUNDAN —PETITIONER- 
BRE C AN 

ersus 
“RAMANA GOUNDAN AND OTHERS— 


ResPONDENTS-CREDITORS—RESPONDENTS. 
Provincial Insolvency Act (V of 1920) s. ó— 
Interim protection, grant of—Inherent power of 


Court. 


“ Under s. 5 of the Provincial Insolvency Act, tho 
District Judge has inherent powers to grant interim 
protection to & person who has applied to be adjudi- 


cated an insolvent. 


Abdul Razak `v. Basiruddin Ahmed, 6 Ind. Cas. l 
95; 14 O. W. N. 586; 11 O. L J. 435, followed. 
' Appeal against the order of the District 


‘Court, Coimbatore, dated the 2nd October 


1923, in L A.N 
No. 99-of 1923. - 
Mr. W. S. Subrahmanya: Iyer, for the 


o. 320 of 1923, in I. P. 


Appellant. 


Dr. T. C. K. Kurup, for the Respondents. 
JUDGMENT.—The appellant who 
had filed an application for adjudication 
as an insolvent applied for inierim pro- 
tection afd this application was rejected 
by the District Judge. This appeal is 


against that order, refusing such protection. 


In our opinion the District Judge has in- 


-herent powers under s. 5 of the “Provincial 


Insolvency Act to grant the appellant the 
protection he has claimed: See Abdul 
Razak v. Basir-ud-din Ahmad (1). On the 
a) 6 Ind. Cas, 95; 14 O: W. N.586; 11 C. L J, 
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. merits of the application we are not satis- 

: fied thatthe discretion vested in the Dis- 
trict Judge has been wrongly exercised 
by him.. ln these circumstances we dis- 
miss this miscellaneous appeal with costs. 

V. N, V. Appeal dismissed. 

Z. K, > 


— 


.CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DecnEE No. 204 
: or 1919. 
April 17; 1924. " 
Present:—Mr. Justice Newbould ^ ` 
..  ,and Mr. Justice B. B. Ghose. 
Kumar GOPIKA RAMAN ROY— 
PLAINTIFE—ÀPPELLANT 
. 2M versus f . 
ATAL SINGH AND orHERS—DEFENDANTS 
a —RESPONDENTS. 
` ` Landlord and tenant—Adverse possession by tenant, 
whether possible--Construction of décree—Decree in 
ejectment suit directing defendants not to be ejected on. 
compliance with certain conditions, effect of—-Defend- 
. ants, whether constituted tenants—Civil Procedure Code 
(Act V of 1908), O. XXII, vr. 2, O. XXIII, v. 8—-Com- 
promise by some of parties to suit—Court, whether 
can reject compromise—Appeal—Deaih of one of 
several respondents, effect of —Abatement. 

In a suit for ejectment and mesne profits which 
was decreed, the decree provided that the defendants 
Bhould not be ejected if they continued to pay rent 
at the prevailing rate. The defendants did not take 


advantage of the conditio and were formally ejected ` 


from the lands in dispute in execution of the decree. 
After execution of the decree they retained or re- 
gained possession of the lands. In a second suit for 
ejectment: 3 
. Held, that the condition in the decree had not the 
effect of making the defendants tenants of the 
plaintifis and that their possession after the execution 
of the decree was that of trespassers and that the 
plaintiffs must prove attornment by the defendants 
subsequent to the execution of the decree in order to 
establish that the status of the defendants was that 
of tenants. [p. 681, col. 2. > 

Where some only of the parties to a suit join in 
a pétition of compromise the other parties are entitl- 

e d to objeet to the compromise being recorded, and 
if they show good cause the Court has discretion to 
refuse to grant a decree in- terms ‘of the compromise. 
[p. 683, col. 2.] 

Per B. B. Ghose, J.— A tenant cannot, during the 
term of his tenancy, by any aet or declaration of his 
disseise the landlord. He may, by repudiating the 
landlord's title; during the term, forfeit the term but 
the landlord is not bound to take advantage of the 
forfeiture and his estate cannot be affected thereby. 


' A tenant, cannot cause.the Statute of Limitation to run - 


against his landlord by giving notice to him of an 

adverse title during the term. The Statute runs 

against the landlord only when ‘the relationship of 

landlord and tenant is determined and the landlord 

is entitled to take possession. This principle is also 

applicable to cases where the tenants claim not an _ 
e. d 


ea 
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absolute title in themselves but only an- interest 


- higher than that to which they are entitled. [p. 683, 


col, 2] : A 

A ass is not determined ona forfeituré until the 
landlord does some act showing his intention to de- 
termine the lease. It js the privilege of the land- 
lord to take advantage of a forfeiture or not and 
adverse possession of the tenant does not commence 
against the landlord from the date on which the 
tenant renounces the tenancy. [p. 689, col. 1] . 

Where during the pendency of an appeal by the 
plaintiff in a suit for ejectment against several sets 
of tenants who hold distinct plots of land which are: 
separately described in the plaint, some of the tenant 
respondents die and their legal representatives are 
not brought on the record within the period of limi- 
tation, the appeal does not abate in toto, it abates 
only with respect to the interests of the deceased 
tenants and those respondénts who were joint with 
the deceased respondents, ` [p. 689, col. 2.], n 

Sub- 


Appeal against. & decree of the 


ordinate Judge, First Court, Sylhet, dated . 


the 24th of March 1919. E 
Babus Dwarka Nath Chakravarti, Surendra 


Nath Guha, Harendra Kumar Sarbadhikari, 


Apurba Charan Mukherjee, for Babu Pra- 
matha Nath- Bandopadhya, for the Appel- 
lant. . s 
. Mr. 8. R. Das (Advocate-General), Babus 
‘Mahendra Nath Ray, Gobinda Chandra De 
Roy, Ramesh .Chandra Sen, Birendra 
Chandra Das, Santimoy Majumdar and 
Nripendra Chandra Das, for the Respond- 
ents. : "1 

. Babu Shib Chandra Palit, for the Deputy 
Registrar, . : 


: JUDGMENT. 
. Newbould, J.--The plaintiff Kumar ` 
Gopika Raman Ray who is the appellant 
before us, sued for khas possession of a 
large area of land about 20 square miles . 


in village Patharkandy in the Karimgung - 


Sub-Division of the District of Sylhet. He 
claimed the land as ‘appertaining to per- 
manently settled. Estate No. 85 of the 
Sylhet Collectorate of which he owns a 
1/7th share., In Sch. I of the plaint 
the lands of Mouza Patharkandy in Estate 
No. 85 are described. Schedule II speci- 
fies the lands which were allotted to 
this: 1/7th share by an amicable part- 
ition between the predecessor-in-interest 


. the Maharaja of Manipur and his co-sharers. 


In Schs. HI and IV are set out certain 
lands which though parts-of the land of 
Sch. II are not included in the claim of 
the present suit. The lands of Sch. IIL 
were acquired by. Government under 
the Land: Acquisition Act. The land of 
Sch. IV was the subject-of the previous 
suit in which the plaintiff's father. obtained 
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a deeree for khas possession after eject- 
ment of the tenant defendant, Abjal Ali. - 
The suit was brought against 187. defend- 
ants. The first 160 were sued as tenants 
in occupation of the lands in suit but it 
was alleged that their tenancies had been 
determined by reason of 120 suits brought 
by the plaintiff's father against these defend- 
ants or their predecessors-in-interest in 
the years 1903 and 1904. The majority of 
these defendants are Manipuris but among 


them are afew Muhammadans and one Hindu - 


of Patni caste. Defendant No. 161 Molay 
Chand Thakur was:joined as a defendant 
on the allegation that defendant No. 148 
Dinamani Singh had executed a collusive 
. and fictitious deed of conveyance in his 
name. Defendants ` Nos. 162 to 186 were 
joined as pro forma defendants being the 
plaintiff's co-sharers in Estate No.’ 85. 
Defendant No. 187 Juramal Tushniwal was 
the purchaser of the . 1/7th share of 
the Estate which had belonged to the 
Maharaja of Manipur and the plaintiff's 
father bought the rights of-the defendants. 
“The suit was instituted on the 7th Octo- 
' ber 1912 and was dismissed on the 24th 
March 1919. The appeal was filed on the 
13th August 1919. In addition to the time 
taken in the actual hearing ofthe suit, much 
delay was unavoidable owing to the neces- 
sity of making substitution on the .deaths 
of several of the original defendants. As 
it is, necessary substitutions have not been 
made in all cases of death among the 
first-160 defendants both during the hear- 
ing of the suit and the pendency of this 
appeal. - f 
The history of events according to the 
case for the plaintiff-appellant is as follows: 
About 1840 the zemindars of the permanent- 
ly settled Estate No. 85 known as Taluk 
Muhammad Jalal were ‘some persons 
described as the Chowdhuries of Chayabari. 
A number of Manipuris settled and cleared 
of jungle.portions of the land of this estate. 
There was a dispute between the zemindars 
and these Manipuris which was the subject 
of proceedings before the Revenue Author- 
ities. The Manipuris were at first success- 
ful and obtained orders of a Deputy Col- 
lector in 1844 declaring that the land held 
by them were not lands of Mouza_-Pathar- 
kandy appertaining to the permanently 
settled Estate No. 85 but lands to which 
Government had a right of Settlement as 
ilam lands There was long liligation, the 
zemindar being successful: before the 
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. Collector and Commissioner and the Mani- 
puris being at first successful in an appeal 
to the Board of Revenue but this decision 
was reversed on review and a final order 
was passed in the zemindav's favour on 12th 
February 1852. 'The rents paid by those 
Manipuris who had taken Settlement from 
Government were refunded to the zemin- 
dars. Then in Suit No. 9 of 1854 some of 
the Chayabari Chowdhuries sued the tenants 
on the lands for recovery of possession and 
mesne profits. "They were successful in this 
suit butit was ordered in the decree dated 
30th July 1855 "that as long as the defend- 
ants are ready and willing to pay the 
rents aecording to-the legal rates of the 
village, they should not be ousted from 
The defendants 
in this suit were the predecessors-in-interst 
of defendants Nos. 1 to 160 in the present 
suit. At the time of the thak Survey the 
dispute broke out again and was decided 
on the 29th August 1863 in favour of the 
Chowdhuries of Chayabari. In 1867 the 
interest ofone of these Chowdhuries Krishna 
Prosad Das, l/8th share of Estate No. 85 
was sold in execution of a decree against 
him and was bought on behalf of the 
Maharaja of the Native State of Manipur. 
In addition to their 1/8th share another 
undivided 1/56th share was purchased and 
the Manipuri State thus became the owner 
of an undivided share 1/7th share of Estate 
No. 85. There was a partition by amicable 
arrangement between the Maharaja and 
his co-sharers by which the specific lands 
of Sch. II. were allotted to the Manipuri 
“Estate. While the Maharaja was in posses- 
sion of these lands by collection of rents 
from the tenants, Government again claim- 
ed these lands as lam lands and rents 
were realised from the occupants by 
Government Tehsil Officers. These rents 
were refunded to those who had paid them 
under an order of the Deputy Commissioner 
of Sylhet dated 22nd December 1882. After 
that rents were collected by the Maharaja's 
Officers until the rebellion in Manipur in 


. 1891. In’ consequence of this rebellion the 


reigning Chief was deposed and all the 
properties of the Manipur State including 
the lands insuit were confiscated and became 
the property ofthe. British Government by 
an Act of State. The British Government 
then placed  Chura Chandra Singh, a 
minor on the throne of Manipur and restored 
to him the properties which had formerly 
belonged to that State. An Admjnistrator 
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ofthe State v was sappointed and he; under the - 
-orders of the Government of India sold the 
. Sylhet properties of the State. by. public 
auction. At this sale Juarmal Tushinwal 
bought the property of the Second Schedule 
. to the estate and a deed of conveyance 


in his favour was executed by the Adminis-, 


‘trator of the State as guardian of the 
minor on the 5th March 1896. On the 6th 
Juné in the same year, Juarmal sold this 
property to Raja ‘Girish Chandra Roy the 
father of the plaintiff. ‘The plaintiff's father 
applied under the provisions of s. 38 of Act 
VIII of 1869 for a measurement of the lands 
but, these proceedings were dropped in. .con- 
Séquence of objections taken by Dinamani 
: Singh, defendant No. 148. In 1903 some 
land of Mouza Patharkandy was acquired 
under thé Land Acquisition Act, claims to 
thë- compensation money were put forward 
"by several of the Manipuri defendants in 
thé present suit but ,these claims were 
rejected ànd the compensation awarded to 
the plaintiffs father and his co-sharers the 
Chayabari Chowdhuries on the 26th 
. August 1904. The 120 suits against the 
first 160 defendants or their predecessors, 
to which reference had already been made, 
were instituted in batches on five different 
dates; the earliest being 28th January 1903 
and the latest 11th April 1904. These suits 
were -all tried together and dismissed in 
the Munsif’s Court on the 21st May 1906. 
Appeals-to the District J udge were dis- 
missed on the 24th July 1907. Second 
appeals were preferred to this Court and 
on. the 26th August 1910 the present plaint- 
iff, who; had succeeded to his father's 
interest, obtained permission to withdraw ^ 
the ‘suits with liberty to bring fresh suits 
oh the same cause of action or any other 
causes of action .as he might be advised. 
The sale to defendant No. 161 to which 
reference was made in the. plaint appears 
from the defence evidence to have been by - 
the’ deed Ex. F dated 8th September 1904. 
This deed has been executed not. only by 
Dinamani Singh defendant No. 148 but 
“also by” eighteen other -Manipuris ‘includ- 
ing defendants "Nos. 16, 52, 88, 89; 91,.125 
and 148, ` 
-At.the trial in the lower Court 29 issues 
' were framed. Nine of these including the 
most important issues as to title and 
limitation were decided against the plaint- 
if. Though we are unable to agree with 


. the learned Subordinate’ Judge on. several 


of his findings we hold on a full considera- 
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lion of-the case after a very lengthy hear- . 
ing that the issue of limitation must be . 
decided in the respondents' favour. We 
accept the contentions of the learned, | 
Government Pleader that the plaintiff has 
established his title’ to 1/7th share of 
Taluk No. 85 Muhammad Jalal. It.was not 
necessary for. the plaintiff to trace back the 
title of the Chayabari Chowdhuries to 
Muhammad Jalal after whom the taluk was 
named at the time.of the Permanent Settle- 
ment. Though there is no evidence to show 
how the 1/8th share purchased from 
Krishna Prosad Das was increased to 
l/Tth, there is satisfactory evidence that 
since 1887 the Maharaja of Manipur and. 
subsequently the plaintiff's father and the' 
plaintiff have been asserting their right. 
‘to a l/7th share without any opposi- 
tion from their co-sharers. . We differ ` 
entirely from the learned Subordinate 
Judge's finding as to the effect of. what: 
was done by Government in consequence of 
the Manipur rebellion in 1891. In the first , 
place we -are unable io accept his finding 
that the original. purchase by the Maharaja 
of Manipur was made in hisprivate capacity 
and not as head of the State. Further 
we hold that the Crown did, by an Act of: 
State, confiscate all property of the former 
Maharaja including his interest in the- 
Tuluk No. 85. The Crown waived its right 
to annexation and vested the property in 
the Raja appointed by it, „Chura Chand | 
Singh. By the indenture Ex. 3. there "was 
a valid conveyance to: J aha the plaint- 
iffs fathers vendor of the right of the 
infant Raja toa 1/7th share of the taluk, 
-We.are unable tò accept the contention. 
of the. learned Government Pleader thatthe. 
effect of this Act of State was.to give the 
new Raja a better title than the.former 
Maharaja. As the Government never 
exercised any-acts of possession over this 
land after the annexation of the Maharaja's 
property the. proprietary rights, if any, 
obtained by others by adverse possession 
would not be affected. We further hold 
that the issue of title was raised and 
decided as between the plaintiff's father 
and those Manipuri defendants who were 
parties to the Land Acquisition Proceedings 
decided by the District Judge of Sylhet in: 
his judgment Ex. 5-A dated 26th August ` 
1904. 1t is, therefore, res judicata as- bet- 
ween the plaintiff and-those defendants and 
also. defeadant No. 161 sinca,he claims by: 
purchase from these defendants, The 
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plaintiffs évidence to prove his title to 
a l/7th share of. Taluk No. 85 is un- 
rebutted. The. contesting’ defendants do 
not claim any right -in that taluk and 
the other sharers in that taluk do not dis- 
pute the extent of his share. The omission 
to join two persons Benod Behari and Bon 
Behari, who according to plaintiff's witness 
No. 5 have still their share-in Taluk No. 
85 is not fatal to the plaintiff's case on this 
issue. 
it appears that their share is a part of the 
1/7th share in which defendants Nos. 174, 
175, 178, 186 and 177 also have an interest. 
Also their father Bepin Krishna wasa party 
to the suit in which the plaintiff’s father’s 
right as owner of 1/7th share to eject Abjal 
from: the land of Sch. IV was establish- 
ed. i 

But though we hold that the plaintiff has 
established. his title toʻa l/7th share of 
Taluk No. 85 we hold that his claim to 
the lands in suit as appertaining to his share 
of that taluk is barred by limitation. Ad- 
mittedly the plaintiff, his father and his 


father’s. vendor Juarmal never collected | 


rents from any of the first 160 defendants, 
after the latter’s purchase of the property 
on the 29th October 1895, nearly seventeen 
years before the institution of this suit, We 
agree with the learned Subordinate Judge 
that having regard to the provisions of r. 2, 
O. XXIII of the C, P. CO. the appellant 
cannot. take advantage of the provisions 
of s. 14 ‘of the Limitation Act and in- 
clude the time occupied in the litiga- 
tion of the former 120 suits. The point 
that was most strongly pressed before us 
was that. the defendants or their pre- 
decessors having once been tenants of the 
owners of the proprietary right in these 
lands, their possession could not be adverse 
until the tenancy was determined. On 
behalf ofthe respondents ib is contended 
that, the first 160 defendants or their pre- 
decessors never were tenants of the plaint- 
iff or his predecessors. - 1t was also argued 
in. the alternative that the-general rule, 
that the possession of a tenant is that of his 
landlord does not. absolutély- preclude one 
who enters as a tenant from subsequently 
holding adversely to his landlord and that 
the facts of the present case are sufficient 
to bring it within the exception to which 
referénce is made in, Giris Chandra Gango- 
padhya .v. Krishna De Nag (1) It is 

(1) 75 Ind. Cas. 325; 38 C. L, J, 266 at p. 271: 
(1924).A. T. R. (O0) 168, - : f 
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further argued that if there was the rela- 
tionship of landlord and tenant between 
the parties it terminated; if not earlier, on 
the l5th December 1896 the date given as 
the cause of actions in each of the pre- 
vious 120 suits, the cause of action being 
stated to be “the possession of the. principal 
defendant in the land claimed alleging 
his own right therein and denying that of 
the plaintiff" 

Therefore, on this issue of limitation the 
first question to be decided is whether the 
existence of the relationship of landlord 


‘and tenant has been proved by the plaint- 


if.- The plaint and decree in Suit No. 9 
of 1854, Exs. 19 and 19 (a) though relied 
on by the plaintiff do not assist him on 
this point. The result of this litigation 
was that the plaintiff's predecessor obtained 
a decree in ejectment. We agree with the 
lower Court's finding that the defendants 
in that suit must be held to have been the 
predecessors-in-interest of the defendants 
Nos. 1 to 160 in this suit. The result of that 
suit so far from creating a relationship of 


landlord and tenant between the parties 


would have been to destroy such a rela- 
tionship ifit had existed previously. The 
provision in the, decree that the defendants 
Should not be ousted from their right as 
jotedars if they were willing to pay rent 
is of no assistance to the plaintiff's con- 


.tention that they became tenants after the 


decree. This! provision would have enabl- 
ed the defendant to prevent the decree 
from being executed by attorning to the 
decree-holders. The allegation in para, 10 
of the plaint that the Chowdhuries got 
possession of the decretal lands through 
the Court is inconsistent with the state- 


-ment in.the following paragraph that the 


defendants in Suit No. 9 of 1854 were 
allowed by the decree to retain possession 
of the land as tenants under the Chow- 
dhuries. The fact that the decree-holders 
got possession through the Court shows 
that the judgment-debtors did not take 
advantage of the condition in the decree 
which would enable them to avoid eject- 
ment. If after the execution of the decree 
they retained or regained possession, such 
possession would be the possession of tres- 
passers and the plaintiff must prove attorn- 
ment by them subsequent to the execution 
of the decree. 

The next piece of documentary evidence 
in chronological order on which reliance 
is placed by the plaintiff-appellant to prove 
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‘of the -award under Regulation VII of 
1882, dated 29th August 1863. This award 
was made on an objection by the Chow- 
dhuries to the thak proceedings of 1862. 
In deciding the issue of title in favour of 
.the Chowdhuries the Deputy Collector made 


some remarks about their possession by ~ 


realisation of rents through tenants and 
~also about. the nature of the defendant's 
. possession which are favourable to the case 
' for'the appellant. 
ceedings the only question for decision 
was who had the proprietary right and all 
that was judicially decided was that those 


defendants who were predecessors of some ` 


of the first 160 defendants in this suit; had 
‘not proprietary rights. It was mot a 
-~ judicial decision: that they were tenants of 

: the Chowdhuries and there are other re- 
‘marks in the award which support the 
: respondents’ contention that those defend- 
ants were then holding the land not as 
tenants but in assertion of their own right. 
I hold, therefore, that this document is of 
very slight value as evidence of the alleged 
tenancy. 

The oral evidence of the plaintiffs wit- 
ness to prove realisation of rents from the de- 
fendants Nos. 1to 160 and their predecessors 
“by the Manipur Raj up to the Manipur War 
'of 1891 has been disbelieved by the learn- 
ed Subordinate Judge in whose presence 
the ‘witnesses were examined. After hear- 
ing the evidence read to us we have come 
to the same conclusions. The evidence of 
these witnesses is contradicted by facts 
established by reliable evidence. There 
can be no doubt that the Manipur Raj was 

“out. of possession during the time that 
Government treated these lands as ilam 
lands from 1877 to 1882. In the judgment 
of the lower Court good reasons based on 
the evidence of independent : witnesses 
examined by the plaintiff are given for 
holding that no rents were collected by the 
Manipur Raj after the release of the lands 
by Government in 1882. In addition to 

. the ‘evidence considered by the lower Court 
there is also a document which for reasons 


recorded on the order sheet, we have admit- 


ted in evidence at the hearing of the 
appeal though it was rejected at the trial. 
This is à certified. copy of & petition dated 
13th Baisakh 1993 B. S. There is anobvious 
mistake in date which should be 1294 and 
the corresponding correct date is the 95th 
April 188% . The document was ‘relied on 
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But in the thak pro-. 
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by the plaintiff to prove the alleged parti- . 
tion but it contains an admission -which is 
so, favourable to the. defendants on the: 
question of possession that we are Surprised 
that objection should have been taken to it 
being madea part of the record. This peti- 
tion was filed on behalf of the Maharaja of 
Manipur. and some of the Chowdhuries 
asking for a general . proclamation ‘to 
inform the tenants, that rents were. to 


“be paid to the petitioners in consequence 


of the lands being relesed from being 
ilah lands. This petition . makes vit 
obvious that for some years after the Goverh-. 
ment ceased treating the lands as ilam, the 
Manipur Raj was unable to collect rents. 
This strongly corroborates the other evi- ‘ 
dence on which fhe lower Court has based 
its -finding that the : plaintiff-appellant’s ` 
predecessor-in-interest was not in posses- 
sion by receipt of rent from 1887 to 1891. 
This document also supports the respond- 
ents'case thatthere was no effective parti- 
tion between the co- shürers of the Estate 
No, 85 which resulted in the Manipur Raj 
obtaining separate possession of the lands 
in suit. "The description of the pieces of 
land allotted to each co-sharer indicates that 
the partition was a paper transaction and 
notan actual division of the land. The 
portions of land of each share are exactly 
equal in area. In a real partition there 
would have been some differences in area 
dependent on-such considerations as the 
quality of the land, whether it was in . 
occupation of tenants or not the nature | 
-of the tenancies and, other matters. . 
Further the boundaries given, except _ 
where they are the external boundaries 
Òf the land ofthe taluk, are not described 
by natural features or the names of the 
persons in occupation but as the land allot- 
ted to one of the other co-sharers. Such a 
partition could be demarcated by lines . 
drawn ona map but if these lines - were 
shown by boundaries put. up. on the land . 
the result would be that the lines would : 
frequently cross holdings: of the tenants, 
This would not have been the case if there 
had been a real partition . between co-sharer ` 
landlords who were in possession by collec- 
tion of rent. Reliance is placed on the 
Land Acquisition Proceedings of 1903. The 
partition wasthen admitted by the plaint- 
iffs father and his co-sharers but it was 
not in issue between them and the other 
claimants. This finding cannot operate as 
res judicata on the question of partition as 


te 
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between the plaintif -and defendants in 
the present suit. It is unnecessary to 
add anything to the remarks in the 
judgment of the lower Oourt as to the 
unsatisfactory nature of the oral evidence 
to prove the alleged partition. Wor the 
reasons above given, [agree with the find- 
ings of the lower Court that since the 
passing of the decree in Suit No. 9 of 1854 
there was no relation of landlord and 
tenant between the plaintiffs predecessors 
and the predecessors of defendants Nos, 1 
to 160. It follows from this finding that the 
plaintiff's suitis barred by limitation and 
that this appeal must be dismissed. 

I will, however, refer shortly to the more 
important of the other: points that were 
argued before us. There “were long and 
able arguments on the alternative plea of the 

‘respondents that if a tenancy were proved 


nevertheless the possession of tho princi-. 


pal defendants became adverse more than 
twevle years before suit. The respond- 
ents having denied .that they ever held 
the land as the tenants would find it diffi- 
cult, if they had failed in this contention, 
to establish conduct on their part which 
would have the effect of ouster and disseisin 
of their landlord. But they would have 
a strong case on their contention that the 
tenancy if it ever existed came to an end 
by disclaimer accepted by their landlord as 
was admitted in the plaintsin the former 
120 suits. In para. 33 of the plaint in the 
present suif itis pleaded that the plaint- 
iffs father wrongly and erroneously based 
hiscause of actions on an alleged denial 
of his title by the defendants and their 
predecessors. It appears to me that this 
admission was more than a mistake of law 
but included an admission from which an 


inferenee of fact can be drawn that the ten-. 


antsdiselaimer had been accepted on the 
15th December 1896. There is nothing to 
rebut this inference and would hold, there- 
fore, that this alternative plea ofthe defend- 
ants also succeeds on this: ground. 

Even if our finding on’ the main issues 


had been in favour of the appellants we. 


should have had to dismiss the appeal 
against several. of the first 160 defendants, 
In the case of soms, the appeal: has abated 
owing to their deaths during the pendency 
of the appeal without'an order being ob- 
tained setting aside the abatement. This 
appeal was heard in part before another 
Divisional Bench and during that hearing 
the appeal was dismissed as against the 
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1922. On 27th July 1923 that order was 
reviewed, and the dismissal set aside as 
against all those respondents on whom 
the rule was served. The order of dis- 
missal still stands as against some ro- 
spondents who were not served with notice 
of the rule. It is contended that as the 
plaintiff in para. 3 of the plaint alleged 
joint possession by the tenant defendants, 
the appeal when dismissed against some 
must be dismissed againstall, But reading 
the plaint'as a whole and more particular- 


‘ly having regard to the fact. that the land 


held by each ofthe first 160 defendants is 
specifically descrided in the Second 
Schedule, we hold that the appeal should 
not be dismissed on this ground against all 
these defendants though it would fail in res- 
pect of those specific plots where a respond- 
ent against whom the appeal is dismissed 
is shown as holding the land with another 
respondent. Butíthe learned Government 
Pleader who appeared for the appellant 
stated in his reply that he did not ask for a 
decree in ejectment against any of the first 
160 respondents but would be content with 
such à decree against defendant No. 161 
in the presence ofthose respondents who 
are still parties to this appeal with a de- 
claration of title. : 

On the findings of the lower Court as to 
issues Nos. 17 and 23 it would appear that 
even if others were successful, the plaintiff 


“would not have been entitled to a decree 


to the whole of the land deseribed in 
Sch. II of the plaint. 

It is finally contended that the plaintiff 
should at any rate have heen granted a 
decree against those defendants who filed 
solenamas in the lower Court. The facts 
as found at the conclusion of the judgment 
in respect of these solenamas were not 
disputed but it was urged that the’ provi- 
sions of O. XXIII, r. 3of the C. P. C. are 
mandatory and that the Court cannot refuse 
to record a compromise except where it 
is unlawful. We hold that in a case like 
the present where some only of the parties 
to the suit join in a petition of compromise 
the other parties are entitled to object to 
the compromise being recorded and if they 
show good cause the Court has discretion 
to refuse to grant a decree in terms of the 
compromise. On the facts found in the 
present case we hold that that discretion 
was properly exercised. ` 

For the above.reasons we dismissthis ap- 
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: peal with oodd to "those among to princi- 
pal defendants Nos. 1 to 161 who have en- 
tered appearance in this appeal. - 

Ghose, J.—The facts on which the 
' guit was “brought are briefly these: The 
lands in dispute are within Mouza Pathar- 
kandy appertaining to Estate No. 85 called 
Mahomed Jalal of the District of Sylhet. 
The predecessors of the defendants, who were 
Manipuris, occupied the lands sometime: 
early in the last century, when they were 
' covered by jungle, and brought them under 
cultivation. The owners of | Estate. No. 85 
were the Chowdhuries of Ohayabari The 
Local Government Officials claimed the lands 
as appertaining to ilam lands falling out- 
side the ambit of Estate .No. 85. After 
protracted proceedings the Revenue Author- . 


- ities released the lands as appertaining - to 


the estate of the Chowduuries. Some ofthe- 
Chowdhuries then brought a Suit No. 9 of 
. 1854 against the predecessors of defendants 
. Nos. 1 to 160 and obtained a decree. Plaint- 
iff alleges that under that decree the defend- 
ants: became the tenants of the Ohowdh- 
uries and paid them rent. Disputes again 
: arose at the time of the thak Survery when 
some of the Manipuris claimed the lands 
as ilam lands appertaining to Mouza Tatir- 
band and not to Patharkandy. This dis- 
pute was decided in favour of the Chowdhu- 
ries by. the Award dated the 29th August 
1863 (Ex. 5). In1870-71 the Raja of Mani- 
pur State purchased 1/3th share of the 
estate in execution of a decree against. one 
of the Chowdhuries named Krishna Prasad, 
and he purchased another 1/56th share 
afterwards, by which the Raja became owner 
of 1/7th. share in the estate, It is alleged 
. that there was an amicable partition among 
the co-sharers of the estate and the Raja be- 
came solely entitled to the lands in Sch. 
II of ‘the plaint by reason of the parti-' 
tion. The Government again ‘took posses- 
sion of the lands in 1877 as ilam but sub- 
sequently released it in 1882. The Raja 
of Manipur continued in possession by 
realizing rents till 1891, when he rose in arm- 
ed rebellion’ against the British Govern- 
‘ment, as the result of which the territories 
of tlie State of Manipur as well as all the 
properties of the Raja were confiscated and 
conferred upon a néw Raja, selected by the 
_ Government, who was then a minor: Dur- 
ing the minority of the Raja an ' Adminis- 
trator ofthe State as appointed by the. 
. British Goyernment who took possession -of 


all rRe, potia inċluding the share in. 
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‘Estate No. 85 belonging to the former Baja,” 
The Administrator sold the. 1/7th shars in , 
the Estate No. 85 with the sanction of the 
British Government to one Juarmal Tushni- 
wal by a conveyance dated the 5th March 
1896. Juramal again sold that share to the 


` father of the plaintiff by a .kobala dated the 


6th of June 1896. Plaintiff's father then, 
applied for survey of the lands under the pro- 


-visions of the Bengal Rent-Act VIII of 1869, 


but that had to be abandoned on account 
of the resistance of the defendants who de- 
nied his right. Then in 1903 .some lands” 
were acquired under the Land Acquisition 
Act and plaintiff's father claimed a share 
of the compensation money. This was re- 
sisted by some of the defendants- in this 
case who alleged that they were the owners 
of the land. Thelearned Judge decided in ' 
favour of the plaintff's father. -Plaintiffs 
father brought 120 different suits in 1903 
and 1904 against the defendants separately 
for possession of the disputed Jands which 


"were subsequently withdrawn with liberty 


to bring fresh suit. On the: 16th, Septem- 
ber 1904 some of the defendants alleging 
that the lands are ilam lands of which they 
were the proprietors sold them to defend- 
ant No. 161. Plaintiff says that the aet. of 
his father in bringing those 120 suits de- 
termined the tenancy of the defendants 
and their predecessors .and he, therefore, 
brings this suit in-ejectment. It is sufficient 
to say that the defendants deny plaintiff's 
title and plead limitation, and they also 
deny that they were ever the tenants of the - 
Chowdhuries of Chayabari or that they 
ever'paid rent tothem or to the Raja of 
Manipur. . It is unnecessary to state other 
minor facts alleged. A large number of 
issues were raised i in the Court below . but 
the principal questions really fall into two 
groups :—(1) whether plaintiff's title has 
been éstablished and(2) whether the suit , 
is barred by limitation. i 
The questson of title was argued under 
several heads. It can hardly be disputed - 
that the lands in Sch. I of ‘the plaint - 
appertain to,State No. 85 and fall within . 
Mouza Patharkandy. Next, as the Sub- " 


` ordinate Judge says, according to both par- . 


ties the lands in suit are included within ' 
Sch. I of the plaint. His opinion that. 
some ofthe dags cannot fall "within the 
bonndaries of Sch. I is based upon his 
view of the map prepared by the Commis-. 
sioner, without any other evidence or ex- . 
planation from the Commissioner, and 
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Should not, therefore, be accepted. The dis- 
puted lands must, therefore, bé held to be 
within Estate No. 85. . The Civil Court 
DNE a reports that all the lands in 
suit (i. Sch.; Il) are “included in 
Sch. I of he plaint except part of dags 
Nos, 70, 125, 52, 8, 23 and almost the whole 
of Dag No. 71. The plaintiff cannot, there- 
fore, claim those dags, and he does not do 
so before us, The Commissioner also re- 
ports that the lands of Sch. II with 
those'éxceptions are the landsincluded in 
the decree in Suit No. 9 of 1854. The Sub- 
ordinate Judge has refused to accept this 
part of the report on insufficient grounds. 
Noone appears to have taken any serious 
objection to the report of the Commissioner 
nor did the defendants examine him ih 
Court and in the absence of any other evi- 
dence the Subordinate Judge ought to have 
accepted thereport. If the lands in suit 
are the same as those in Suit No. 9 of. 1854, 
-the question of title would be res judicata 
if the.parties were identical, The Subordi- 
.nate Judge has found that the defendants 
in Suit No.9 of 1854 were the predecessors 
of the principal defendants Nos. 1 to 160 in 
this case and I must accept that finding, 

which was not seriously controverted before 
us. , The question is whether the plaintiff 
derived his interest from Krishna’ Prasad 
from-whom he traces his title, and who was 


‘a plaintiff in Suit No. 9 of 1854. Krishna 


Prasad's name also appears as one of the 
owners of Estate No. 8b in the thak State- 
ment (Ex. 18). The Raja of Manipur purchas- 
edthe interest of Krishna Prasad which 
was said to be a 1/8th share of the Estate 
(Exs. 9, 94 9B, 15). Then it is alleged that the 


Raja of Manipur purchased another i/56th 


" Sharemaking histotal of 1/7th. Itis true that 


“no document has been produced to prove, 


“the purchase of the 1/56th share, but in 
all prócéedings down, to the present suit, 
tlie share acquired by the Raja of Manipur 
has been asserted to be 1/7th in the presence 
of all the co-sharers in the estate without 
objection by any, co-sharer. In the land 
acquisition case before the District Judge 
in 1903,. plaintiff's father clamed 1/7th- share 
in the estate which was admitted by the 
co-sharérs who also claimed a share. of the 
piu money, and the learned 

e found that plaintiffs father was en- 
ud tothatshare. Inthis case also the 
có-Sharers who gave evidence, (plaintiff's 
witness No.5 ànd No, 32) admitted that 
the share of the plaintiff is I/ith and there 
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‘is no objection by any ties co-sharer. 


Under these circumstances the Subordinate 
Judge seems to be wrong in holding that 
plaintiff has not been able to prove that the 
Raja had acquired 1/7th share in the estate. 
It must, therefore, be held that plaintiff has 
succeeded in showing that ifhe has got a 
good title, his share is 1/7th. Defendants 
urged that plaintiff has not legally obtained 
the interest of the Raja of Manipur and 
the Subordinate J udge has accepted that 
contention. There is no doubt that the 
Raja of Manipur was deposed on account 
of rebellion and anew ruler of Manipur was 
selected. Therecan be no question that 
the Administrator took possession of these 


‘properties under the authority of Govern- 


ment with all other properties owned by the 
previous Raja of Manipur. Whether the 
act of the British Government be called an- 
nexation and regrant or it amounted to sim- 
ply depriving the previous Raja of his 
property ‘and conferring it on another, this 
was an act of State, the legality or validity 
of which cannot be questioned in a Civil 
Court. The Administrator, therefore, gave 


“a good, title to Juarmal Tushniwal by his 


conveyance of 5th March 1896 and the plaint- 
iffs father acquired a good title by his 
purchase from Juarmal to E 7th share of 
the estate. ' 

The plaintiff, however, cannot succeed in 
this suit, unless he proves that he is solely 
‘entitled to'the lands by reason of a parti- 
tion among the co-sharers. This I think 
he has failed to do. The earliest docu- 
ment in support of the partition is the peti- 
tion by the có-sharers of 1887 to the Deputy 
Commissioner, a certified copy of which 
was admitted as Ex. 1 in this Court but 
which had been rejected by the Trial Courts. 
That petition, however, does not show any 
partition by metes and bounds nor does 
it contain the names of the tenants on the 
lands allotted to each co-sharer. This I 
think is not sufficient to prove that the lands 
in dispute fell to the shareof the Raja of 
Manipur by partition, Besides in the con- 
veyance by the Administrator in favour of 
Juarmal there is no mention of any parti- 
tion and an undivided 1/7th share was pur- 
ported tobe sold. It is contended by tho 
plaintiff that the judgment of the District 
Judge in the land acquisition case ope- 
rates as res judicata on the question of par- 


` tition in that case the plaintiff's father 


was 2nd party claimant and some co- 
sharers in Estate No 85 were 3rd party 
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claimants and some of the defendants in 
this suit were 4th party claimants. The 
9nd and 3rd party claimants agreed that 
there was a partition. The 4th party claim- 
ants claimed the compensation money on 
the allegation that the lands appertained 
to their Mouza Tatirband. ‘This was found 
against them and in favour of the 2nd and 
3rd parties. The 4th party were not in any 
way interested in the question of partition 
and no issue was raised as regards that as 
between those parties to the proceedings. 
The question cannot, therefore, be res judi- 
caia as against the defendants. Besides all 
the defendants were not parties in those 
proceedings. It is next urged by the plaint- 
iff that in the present suit two of the co- 
sharers examined by the plaintiff prove 
partition and the others do not object and, 
therefore, this should be accepted. But the 
difficulty inthe plaintiff's way is that in 
seeking toeject tenants (assuming for, this 
purpose the existence of a tenancy) on the 
ground of forfeiture he must show that he 
was the sole landlord. There is no evi- 
dence that the tenants ever accepted the 
' plaintiff as their sole landlord by  attorn- 


ment or that they were bound by the;alleg- 


ed partition, on which they became the 


tenants of the plaintiff alone. These de- 
fendants were admittedly on the land from . 


' Jong before the alleged partition and they 
cannot be bound by any amicable partition 
as allaged without their consent. If they 
were not so bound the denial of the plaint- 


iff's right cannot operate as a forfeiture of. 


the tenancy nor can the plaintiff alone seek 
ejectment. This is, of course, assuming that 
` the alleged denial of the title of the plaint- 


iff, who was an assignee of the interest of one ’ 


of the owners, could operate as a forfeiture, 
about which there may be difficulty. The 
plaintiff, therefore, in my judgment is not 
entitled to ejectment and on that ground 
his suit must fail. ond j 

"The question of limitation must then be 
dealt with. This question as raised may be 
divided into two heads, First, whether 
defendants Nos. 1 to 160 were tenants on 
the land; and secondly, ifso, whether the 
plaintiff's right to the land has been. barred 
by limitation on account of the events which 
have taken place. With regard to the first 
-point, it cannot be disputed that if those 
defendants were not tenants the suit is bar- 
. red by limitation as against all the defend- 
ants. The plaintiffs case is that the re- 
lationship of landlord and tenant was eş- 
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tablished between the predecessor of the 
plaintiff and the predecessors of the de- 
fendants Nos. 1 to 160 by the decree in Suit 
No. 9 of 1854. The relation of landlord and 


` tenant having been once established no 


limitation can commence to run against 
the plaintiff by reason of any alleged ad- 
verse possession by those defendants, as the 
possession of the defendants could not have 


. been adverse to the plaintiff. Adverse pos- 


session against the plaintiff only commenced 
from the date when the defendant No. 161 
purported to purchase the proprietary in- 
terest in these lands on the 16th September 


“1904 and the suit being within twelve years 


from that date is not barred by’ limitation. 
The effect of the decree in Suit No. 9 of 
1854 requires careful consideration. That 
suit was brought ‘by some of the proprietors 
having ll-annas odd share in Mouza Pathar- 
kandi against the predecessors of defend- 
ants Nos, lto l60in which the other co- 
sharers of Patharkandy were made defend- | 
ants on the allegation that the  co-sharer 
defendants, were in collusion with the main 
defendants. In the plaint after stating the 
history ofthe disputes with regard to the 
property they asked for possession of a 
ceratin quantity of land as their share of . 
the total area ‘and for  mésne profits.. 
They valued the suit according to-the actual 
value of the disputed lands and claimed 
Rs. 2,781-as mesne profits. The order- . 
ing portion of the decree runs thus :—That 
the suit be decreed, awarding the plaintiffs 
Rs, 1,235-6-6 as mesne profits for the years 
1258 B. S. to 1260 B. S. till the time. they. do 
get possession. It is also ordered that as 
long as the defendants are ready and will- 
ing to pay the rents according to the legal 
rates of the village they should not be oust- ` 
ed from their right as jotedar, and that 
the defendants do pay to the plaintiffs the 
mesne profits due to them (the rest deals 
with costs) It seems to be reasonably clear 
upon à proper construction, that this decree 
did not constitute the relationship of 
landlord and tenant between the parties. 
The suit was for ejectment and mesne 
profits. This was decreed but the condition 
as to ejectment was that as long as the de 
fendants are ready and .wiling to pay. 
rent they’ should not be ejected. There 
is absolutely no evidence that the defend- 
ants expressed any .wilingness to pay 
rent to'the plaintiffs or thatthey had ever 
paid rent. The plaintiff relies on. the ob- 
servations in the award in the thak pro- 
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ceedings (Ex. 5, dated 29th August 1863) 
and contends that his” predecessors did 
collect rents from the defendants. The 
observations are these:—"Then they (the 
plaintiffs) instituted a suit in Court for 
possession and mesne profits and after 
obtaining decree got possession through the 
Court amin and realised rent from nearly 
all the tenants according to Act X of 


1859, “which were all confirmed by the: 


-Appellate Court. The above. boundaries 
all agree on local enquiry. The plaintiff's 
. right and possession are, therefore, undoubt- 
edly established." The dispute which the 
thak Authorities had to decide was whether 
certain lands were to be included in the 
thak map of mouza Patharkandy or Tatir- 
band, to which latter Mouza defendants 
allege the lands appertain. The dispute 
was raised between the owners of the two 
mouzas and apparently two ancestors of 
some of the defendants claimed the lands 
„as within Tatirband. This claim was 
negatived. But assuming that the observa- 
tions in the decision of the Deputy Collector 
are evidence against the defendants, it is 
not shown thatthe plaintiff had recovered 
rents from the predecessors of these defend- 
ants. On the other hand itshows that .the 
plaintiffs got possession through the Court 
amin or in other words executed the decree 
for éjectment as against the predecessors 
‘of the defendants. : There is the further 
evidence on which the plaintiff relies that 
the Raja of Manipur had a catchari there 
and rents were realised’ on his behalf. 
But there is no définite evidence thatrent 
was ever-realised from the any of these de- 
fendants. Admittedly the plaintiff or his 
immediate predecessors had never collected 
rents. The evidence, therefore, does not 
establish the relationship of landlord and 
tenant between the parties, lt is true that 


in this country the relationship of landlord. . 


and tenant is not constituted only by ex- 
press contract. It was observed in the case 
of Nityanund Ghose v. Kissen Kishore (2): 
"Here itisa very usual thing fora man to 
Squat on a piece of land, or to take into 
cultivation an unoccupied or waste piece of 
land. Tenancy ina great many Districts in 
Bengal, commences in this way, and where 
it does so commence, it is presumed that 
the cultivator cultivates by the premission 
of the landlord, and is under obligation to 


his landlord to pay him a fair rent, when 


the latter may choose to demand it." In 
(2) W. R. (1864) Act-K Rul, 82, 
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thé present cáse, however, neither of the 


- parties averred a tenancy inSuit No. 9 of 


1854 but the Court directed that the defend- 
ants should not be ejected if they were 
Itis stated in para. 
10 of the plaint in this suit that 
the Chowdhuries (i. e., the proprietors) got 
possession of the decretal lands through 
Court and in the next paragraph it is 
alleged that the defendants were allowed 
under the decree to retain possession as 


. tenants and they and their friends and 


relations whom they brought on the lands 
of Sch. I of the plaint were holding 
the Jands as tenants under the proprietors 
and had been paying them rents, There 
is no documentary or any other reliable 
evidence as to the payment of rent by any 
of the defendants and in my judgment the 
effect of the decree is not what the 
plaintiff contends. If the option given to 
the defendants in the decree was never 
exercised, and there is no evidence that 


‘the relationship of landlord and tenant 


was never established. If that isso the 
defendant's possession would be adverse all 
along and the plaintiffs suit is barred by 
limitation. i 
. Itis contended on behalf of the plaintiff 
that the defendants throughout claimed a 
raiyati interest in the lands and never the 
proprietary right. They alleged that they 
were tenants under Government and as 
Government released the lands in favour 
of the plaintiffs predecessors, plaintiff 
stands, in the same relation to the defend- 
ants as the Government was according to 
them, and, therefore, the defendants cannot 
set up an adverse title as proprietors 
against the plaintiff. In other words it is 
contended that the defendants have at 
most acquired the limited interest of 
riayats which they had set up and plaintiff 
is, therefore, entitled to the proprietary 
interest. But the defendants claimed they 
were proprietors directly under Govern- 
ment of the lands which. were claimed as: 
ilam and it appears that the money due 
to Government for ilam lands is considered 
as revénue and not rent. This contention 
of the plaintiff does not appear to he 
sustainable. The plaintiff relied on the case 
of Jugdeo Narain Singh v. Baldeo Singh 
(3) and contended. that the possession of 


(3) 71 Ind. Cas. 984; 49 T. A. 399; 36 C. L. J. 499; 

P. L. T. 605; (1922) A. I. R, (P. C.) 272; 32 M. L. 
T. 1; (1923) M.-W, N. 361; 2 Pat. 38; 27 O. W, N. 
935; 45 M. L. J. 460 (P. O), 
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the plaintiff. It was, however, found in that 


. ease that there was no malikandari which 


the defendants claimed and ` as the mehal 
had all along been held in thika, if the 


' thikadar failed to collect the rent - from 


any individual tenant it would not create 
adverse possesssion against the proprietor, 
(see page 412). Mere non-payment of rent 
by a tenant would not create adverse posses- 


. gion even if the mehal had not been let out’ 
. in thika, but the tenancy must first be 


established. That case, therefore, has no 
application to the present case. 

This is sufficient to dispose of the appeal, 
But itis necessary to deal with another 
point which has been elaborately argued 


before us and about which there seems to be- 


some divergence of judicial opinion. It is 
contended by the learned. Vakil appearing 
for defendants Nos. 1l.to 160 that even if 
those defendants were originally tenants of 


. the .plaintiff's predecessors, adverse posses- 


sion would commence as against the land- 
lord when the tenant set up an independ- 
ent title in ‘themselves to the knowledge 


~ Of the landlord. In support of- this pro- 


position several cases have been cited where 
this opinion seems to have been expressed, 
but which. need not be referred to in 
detail: as appears that none of them isa 
binding decision on the point, if analysed. 
It is, "however, urged that the Judicial Com- 
mittée has laid down the law as contended 
in the case of Ram Chunder Singh v. Madho 
Kumari (4). ..In that case it does not appear 
that any relationship . of landlord and 


> tenant was found to havé existed between 


the parties.when the defendant set.up an 
adverse claim. It was held -in a previous 
suit brought by the plaintiff against. the 


. predecessor of the defendant for compensa- 


tion money deposited in Court that the 


. defendant had no valid right to the land 


and that he was allowed to hold the 
subordinate tenure:.by.the. mere sufference 
of the superior holder. This decision was 
held to be binding on. the question of 


-title between the parties in the subsequent 


suit for ejectment. When the defendant 
pleaded advers possession in the subsequent 
suit their Lordships were of opinion that no 


. adverse possession ` was - proved to have 


existed ‘until the institution of the previous 


. suit when the claims of both parties Were. 
j undoubtedly adverse. 


® 12°C. 484; 12 A. 188; 9 Ind. Jur. 474; 4 Sar. 
P.O. J. e Ind. Dec. (N. 8.) 329 (P. C). 


| GÓPiKA RAMAN ROË v. ATAL SINGH. 
“the. delendants could not. be adverse to` 


-Tt does not seem to | 
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me that that case lays down the- rule that if. 
a tenant during the continuance of the 
tenancy sets up a claim adverse to the 
landlord to his knowledge the Statute of 
Limitation would begin to run against the 
landlord from that time on the question 
of title. Reliance is next placed on the 
observations in Giris Chandra Gango- 
padhaya v. Krishna De Nag (1) where at 
page 271* this passage occurs: “When the 
tenant thus disclaims the title of. the 
landlord, claims title in Himself, and the 
landlord has-notice of that fact, it has the 
effect of an ouster and disseisin, ' ever 


though . this has happened during the con- 


tinuance of the term.” With the gretest 
respect, I. find .myself unable to accept 
that proposition. In my judgment the true 
view is that the tenant himself cannot 
during the term by any act or declaration 
of his disseise the landlord. He may by 
repudiating the landlord's title during the. 
term, forfeit the term, but the landlord 


is not bound to take advantage of the 


forfeiture, and his estate cannot be affect- 
ed. In my opinion the principle that a 
tenant cannot cause the Statute of Limita- 
tion to run against his landlord by giving 
notice to him of an adverse title during 
the term, is illustrated by the decisions of 
the Judicial Committee. in Beni Parshad 
Koeri v: Dudhnath Roy (5) and in Raja 
Muhammad Mumtaz’ Alt Khan v. Mohan 
Singh (6). It is argued-that those cases do | 
not apply as there the tenants claimed only 
an interest higher than what they were 
entitled to and did not claim “title ‘in 
themselves. But to my mind- that does 
not make any: difference in principle and I. 
think that the Statute of Limitation runs 
against the landlord only when the relation- 
ship of landlord and tenant has determined 
and the landlord is entitled to take 
possession. 

It is next contended- by the defendants 
that limitation“ should commence to run’ 
from December 1896 when the defendants 
denied the relationship of landlord and 
tenant and so incurred a forfeiture. It’ 
must be borne in mind that no rule of 
forfeiture is enacted by Bengal Act VIIT of 

` (9) 26 I. A. 216; 27 C. 156; 4 C. W. ap 274; 7 Sar. 
P. C. J. 580; 14 Ind. Dec..(N. s.) 103 (P. Q.). E 

(8) 74 Ind. Cas. 476; 50 I. A. 202 at pp, 208, 209; (1923); 
A. L R. (P. G) 118; Bv A. L. J.. 757; 45 A. 419; 26 
O. 231; 45 M. L. 623; 9 O. £4 LR, 901; 10: 


O. L. J. 383: 19 LW 283. 39 0. L „J. 295; 28 C. W, 
N. 840; 33-M. L. T. 321 (P. O0). ii Ys 


*Page of 38 O. L. J,—|[Ed.] 
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1869 by which the tenancy in- the present 
case is governed. In the absence: of. any 
such provisions the rule of English Law 
has been applied to such cases: Nizamud- 
din v. Mamtazuddin (7). This case has been 
referred to with approval by the Privy 
Council.in the case of Maharaja of Jeypore 
v. Rukmini Pattamahadevi (8), where their 
Lordships observe (at page 118) that the Law 
of England is embodied in s. 111 of the 
` Transfer of Property Act.. Assuming that 
the tenants renounced their character as 
such in.1896 and that worked as a for- 
feiture of the tenancy, the question is when 


the tenancy determined; The answar to. 
this in my judgment is, when the plaint-- 


iffs father brought the previous 120 
suits in ejectment in 1903 and 1904, which 
act showed his intention to determine the 
leases; Thata lease is not determined until 
the landlord does some 
intention to determine the lease is support- 
ed by Naurang Singh v. Janardan Kishore 
‘Lal Singh (9) and Moti Lal Pal Chowdhury v. 
Chandra Coomar Sen (10), and as itis the 
‘privilege of the landlord either to take 
advantage of a forfeiture or not it cannot 
be held that adverse possession: of the 


tenants commences against the landlord , 


from the date of renouncing the tenancy. 
The suit having been. brought within 12 

ears from 1903 would not, therefore, be 
pated, There is, however, one aspect of the 
question of limitation which I think we 
-need nof consider in detail It is whether 
under Art. 143 of thé Limitation Act 
plaintiffs suit for possessión should failas 
having been brought more than 12 years 
after the forfeiture was. incurred. It 
seems that the suit for possession would 
"be barred under that Article. But the 
. plaintiff says that he does not want to 
eject the tenant deféndants and would 


. be satisfied if his title is established as . 
against defendant No. 161 and a declara- . 
tion is made that he is entitled to rent from - 


' defendants Nos. 1 to 160. Ifit had. been 
found that the defendants. Nos. 1 to 160 were 
‘tenants of the plaintiff the question whether 


such” à decree ee have “been made , i 


(7) 28 C. 135; 5 C. W.N 263.. 
8) 50 Ind. Cas. 
; 7 A. L. J, 552; 29 O. L. 


"T. 16; 49 M. 589; 10 L.. W. 331 (P. O.). 
; al Ind, a d 952; 45, C. 469; 22. c. W. N. 3; 


70. L Pink 
(10) 60 Tad. Gas. 313; 28 OWN oT 
` 44 


> 


CHINNAKOZHANDAI NAINAR v. axANTÀ VIJAYA NAÍNAR, 


act showing bis: 


631.46 1 A 109; 36 M. Led. - 
5 J. 528; 2L Bom. L. R. 
655; (1919) M. W. N: 271; 23 o N. 888; 26 M. de. 
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would-have to be- considered. The appeal, 
however, fails on other grounds, 

There remains one other point to dispose 
of-and that is whether the appeal abated in 
its entirety as some of the defendants had 
died and their representatives were not 
brought on the record in time and also 


‘because the appeal was given up against 


some other defendants. As the defendants 
hold distinct plots of land which have 
been separately described in the plaint I 
do not think that the whole appeal should 
abate on those grounds but the claim with 
regard to some plots must be dismissed. 
The appeal against the heirs of defendants 
Nos. 73, 115 and 119 was given up in 
June, 1920. Defendants Nos. 54, 82, 116 
and 133 had died, the appeal against them 
abated. Their heirs were brought on the 


record by an ex parte order on application 


made by appellant on the 18th December 
1922. The abatement was not set aside, 
The appeal, therefore, against them must 
fail. “On the 4th July 1922 the appeal was 
dismissed against all the defendants Nos. 
lto 160 by another Division Bench. On 
review the order of 4th July 1922 was set 
aside by an order dated the 27th July 1923 
except with regard to some o£ the defendants 
on whom the notices of the application for 
review were not served. Those defendants 
are 17 (ka), 27, 37,44, 48, 76 and 191. The 
áppeal against them also ` must stand 
dismissed on that ground. For the above 
réasons:the appeal as well as the suit must 
stand dismissed with regard to plots Nos, 56, 


. 92, 118; 45, 64, 112, 19, 28, 36, 41, 60, 98 on 


this ground alone. 
I agree that the appeal fails and must be 
dismissed | with costs. 


z.,K. Appeal dismissed. 


-. 
— 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 232 or 1923, 
February 18, 1924. 
Present:—Mr, Justice Phillips and 
Mr. Justice Odgers. s 
. OHINNAKOZHANDAI NAINAR 
AND OTHERS— DEFENDANTS Nos. 1, 2 AND 4 
— APPELLANTS 
versus 
ANANTA VIJAYA NAINAR—PLAINTIFF— 
RESPONDENT. 
.: Oivil Procedure Code (Act V of 1808), s. 11, O. XXI, 


“690 
—Pinding as. to title, whether res judicata between 
claimant and judgment-debior. 


| Ina suit under O. XXI, r: 63 of the O.P. C. the ` 


claimant ‘objector, who was the plaintiff, impleaded 


‘the éxecution-creditor and also the judgment-debtor ` 


tas parties to the suit, and prayed for a declaration 
‘that the property in dispute, which had been pur- 
, chased by him from the judgment-debtor belonged 
to him and was not liable to be attached in execution 
* of the decree obtained bythe execution-creditor against 
' ¿his judgment-debtor. The judgment-debtor admitted 
. the plaintiff's claim -but the execution-creditor con- 
‘tested it and the suit was dismissed, it being held 
~ that the sale in favour of the plaintiff was not valid. 
“In a subsequent suit between the plaintiff and the 
- representative of the judgment-debtor: . 
. Held, that the validity of the sale-deed in favour of 


_ the plaintiff had been put in issue in the previous’ 


suit and that the question having been decided against 

* the plaintiff the finding operated as res judicata be- 

: tween the plaintiff and the representative of the 

: judgment-debtor. E d 

, Dwarka Das v. Kémeshar Prasad, 17 A. 69; A. W. 

~ N. (1895) 3; 8Ind. Dec. (N. s.) 369 and Narayan Singh 
v. Aiyasami Reddi, 31 Ind. Cas. 188; 39 M; 602; 29 

-"M. L. J. 728, relied on. ; d adn 

ı. Phul Kumari v. Ghanshyam Misra, 35 0.202; 12 

„0. W.N. 169; 35 L-A. 22; 7 C. L. J. 36; 5-A. L.J. 


:10; 17 M. L. J. 618; 2 M.L. T 506; 10 Bom. L. R. 1. 


' (P. C.), distinguished. - 

- ‘Appeal against the order of the Court of 

"the Subordinate’ Judge, Cuddalore, dated 

the 14th April 1923, in Appeal No. 25 of 1923, 

' presented against the decree of the Court of 

* thé District Munsif, Gingee at Tindavanam, 
. ^in Original Buit No. 73 of 1921. É 

.. Messrs; C. Padmanatha Iyengar and T. E. 
. | Ramabhadhrachariar, for the Appellants. ` 

; Mr. K. S. Krishnaswami. Iyéngar,' for the 
; Respondent, ` b l2 


^^ JUDGMENT.—We think that the 


` Subordinate Judge wás wrong in holding 
"that Bhadrabahu was merely a pro forma de- 
` fendant in the prior suit (No. 1021 of 1915). 

In this suit brought by plaintiff under 


‘OQ. XXI, r. 63 of the C. P..O, Bhadrabahu : 


was added as defendant and after setting 
out the sale by the latter to plaintiff the 
plaint asked for a declaration that the pro- 
perties belonged to plaintiff and that they 
were not liable for the decree in execution 
of which they weré attached. The suit was 
valued for purposés*of jurisdiction at the 
market valué:of the: properties. We. are, 


- ‘of opinion, that pldintiff put in, issue the- 


validity of the sale-deed in.his favour, and 


an issue ‘to this effect was actually framed, . 


It was open to either defendant to.impeach 


the validity of the deed and we cannot: 


hold that the question was not in issue 
.. between the plaintiff and Bhadrabahu, merely 
“by reason of the fact that -Bhadrabahu'ad- 


l Eb ~ TALLY SINGH V. RAGHUNANDAM. ~~ >,” 
t 63—Claim: suit—Judgment-debtor impleaded-as party " 


"a^^ [85 ASO; 1985] . 
mitted plaintiff's claim, which was disput- 
ed successfully by the attaching creditor. 
If plaintiff did not wish to put in suit his 
title against his vendor, he should not 
have impleaded him and asked for a dec- 
laration of title. The case in Phul Kumari v. 
Ghanshyam Misra (1) relied on by respond- 
ent was onein which the judgment-debtor 
was not a party and the distinction bet- 
ween such a case and one in which the 
judgment-debtor is also impleaded is point- 
ed out very clearly by Sir John Edge, C. 
J., and Banerji; J., in Dwarka Das v. 
Kameshar Prasad (2) ànd we may also refer 
to Narayan Singh v. Aiyasami Reddi (3). 

‘In our view the prior decision is clearly. 
res judicata as between plaintiff and Bhadra- 
bahu and appellants-defendants are the 
latters' representatives-in-interest and con- ' 
sequently it is.also res judicata as against 
them, . vut B 

The appeal must, therefore, be allowed and 
plaintiff's suit dismissed with costs through- 
out. . zo 

OV. N. Y. E e ; 

ZK. å “Appeal allowed. 

(1) 35 C. 202; 12 C. W. N. 169; 35 I. A. 22; 70.L. J: 

36; 5 A. L.J. 10; 17 M.L. J. 618; 2M. L. T. 506; 10 . 


Bom. L.R. 1 (P. CO). 
4D 17-A.69; A. W. N. (1895) 3; 8 Ind. Dec. (x. s) - 


(3) 31 Ind. Oas. 188; 39 M. 602; 29 M. D. Ji. 728. 





ALLAHABAD HIGH COURT. 
SECOND Orvin APPEAL No. 578 or 1923, ~ 
E ` August I, 1924. 
Present :—Mr. Justice- Mukerji. 
LALLU SINGH AND OTHERS—DEFENDANTS 
. — APPELLANTS : i 
s = versus , 
, RAGHUNANDAN AND OTHERS— 


 PLAINTIFFS AND DEFENDANTS— RESPONDENTS. | 
. Mortgage—Hedemption— Trees planted by morigagee, 
“whether can be-removed by him—Civil Procedure Gode 


(Act V of 1908), s. 1l—Res judicata—Decision on issue 
mot arising on pleadings. ; 
A mortgagee is entitled to make any use he likes ` 
of the land in his possession." If he grows" any crop: 
on it he can cut it away before Handing “over the 
land to the mortgagor. Similarly, if he plants any 
trees on the land he is entitled to remove the trees 
before handing over the land to the mortgagor on 


redeniptión. [p. 691, col 1. J 


. Where a -particular issue does not arise on the 


-pleadings of the parties and is not framed in express 


words and the parties are not aware that they have 
to &dduce evidence'in support or rebuttal of such 
issue, a decision arrived at on such issue doesnot 
operate as res judicata, [p. 691; col. 2.) 


[85 1. 0. 1925] LÀLLU SINGH v. 


Second appeal against a decree of 
the Subordinate J udge, J aunpur, dated 
the 2nd of January 1923. 


Mr. S. A. Haidar, for the Respondents. 

JUDGMENT.- This appeal raised 
somewhat important questions of law. The 
plaintiffs are the réspondents Nos.- 1-4. - 
The remaining respondents were more or: 
less pro forma. defendants in the suit, out 
of which this appeal has. arisen. The 
principal defendants are thé appellants 
sued for redemption of a mortgage made 
in 1889 which was supplemented by a 
mortgage of 24th July -1895. The total 
mortgage-money for the two mortgages 
isa sum of Rs. 100. The original mort- 
gagors were two persons Sahai and Jokhu. 
Sahai's line is extinct. The plaintiffs are 
the son and grandson of Jokhu. The 
mortgage was “made in favour of one Shiv 


Kumar whose son and grandsons are the. 


defendants Nos. 1 to 8. Mn 
Various defences were raised. It has 
been found by the Court below that the 
plaintiffs are entitled to redeem, but the 
appellants are entitled to cub away the 
trees: that they have planted ‘after the 
mortgage. The defendants contended that 
they being the zemindars, the tenancy 
"which was mortgaged has lapsed to them | 
and that no right of redemption is left. 
For the respondents it is contended that 
the trees should be handed. over with the- 
land, .Taking the respondents” case first, 
it’ seems clear that the mortgagees were 
entitled to make any use: they liked-of the 
‘land they.had in their possession. ‘If they 
‘grewany crop they could cut it away be- 
fore handing over the land. Similarly, if 
they planted. any trees they would be -en- 
titled to remove the trees beforé handing 
:over the land to the plaintiffs. 
objection, therefore, has no force. 
‘Oomirig to the ‘defendants’ appeal, the 
` facts seem to be these. -Jokhu and Sahai 
- were the original mortgagors and Sahai's 
line is- extinct. Tt appears that in 1915. 


' Jokhu's sons Raghunandan and . Rama. took ` 


forcible possession of the lands from the 
mortgagee. The mortgagee, Shiv Kumar, 
brought a suit for possession. The defend- 
ants Raghunandan and Rama, being sons 
‘of Jokhu, thought-it best to raise a plea 


-of want of legal necessity for the mort-' 


gages.. The case was heard by a learned: 
Munsif and he framed the shone issue 
Among: others :— 


. Jokhu were both tenants of 


The cross- 
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“Ts the mortgage dated 1889 genuine ? 
What was the “necessity for which it was 


-made"? 
Mr. Kumuda Prasad, for the Appala: ; C 


ln deciding: this issue he came to the 
conclusion that Sahai was the sole tenant 
of the holding mortgaged and, therefore, the 
sons of Jokhu could not impeach the mort- 
gage made by Sahai. As to Jokhu's mort- 
gage the learned Munsif remarked that the 
mortgage had been made by two persons 
and it is not likely that it would be made 
for any.immoral purposes or as a reck- 
less transaction.’ It will be noticed that 
there is no issue as to whether Jokhu or 
Sahai was the sole tenant of the land. No 
such issue arose on the pleadings. It does 
not appear from the judgment that Shiv 
Kumar, in: any way, had denied in the suit 
the right: of Jokhu to the tenancy. The 
issue quoted, in any case, does not indicate 
that the parties knew that they had to 
adduce any evidence as to whether Sahai 
was the-sole tenant or Sahai and Jokhu 
were both tenants of the land, Under the 
cireumstances the finding ofthe learned 
Munsif does not operate are res judicata, 
“The learned Subordinate Judge was wrong 
.on this point. Such being the case, it fol- 
‘lows that we must take it that Sahai and 
the land. 
Further, itis to be.noted that the mort- 
gage was taken from. both and it does not 
liein the mouth of the mortgagee or his 
descendanís to dispute the title of the 
mortgagors at the date when mortgage was 
made. 

- The next point urged is that Sahai having 
died, his tenancy lapsed to the zemindar. 
For, ‘it appears that the mor tgagee was also 
the land-holder of the land mortgaged to 
him. It is urged that on the death of ‘Sahai, 
his brother's son Jokhu, who died after him, 
could not succeed to the tenancy as he was 
nof sharing in the cultivation of the hold- 
ing at the time of Sahai’s death. It has 
been found that Jokhu and Sahai died be- 
fore the present Tenancy Act came into 
force. When Sahai died the land con- 
‘stituting the holding was held by the mort- 
gagee. -It is, therefore, argued that at the 
date of the death of -Sahai Jokhu cannot 
be said to have been sharing in the culti- 
‘vation of the holding. In my opinion this 
contention is not correct. It is true that 
-even -Sahai himself was not cultivating 
the tenancy at thetime he died. But the 
possession of the mortgagee was the posses- 


‘sion of boti Aux and Jokhu. It must, 
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. &herefore, be taken that at the time of Sahai's 


death Jokhu was sharing in the cultivation 
^ of the holding with the deceased. In this 


' view, there would be no difficulty in the - 


: way of Jokhu's succeeding to the interest 
of Sahai. 7 
~ In my opinion there is no substance in 
this appeal and it must fail. ; 

The appeal and the cross-objection are 
both dismissed with costs which will in- 
clude Counsel's fees in this Court on the 
higer scale. : 

Z. K. Appeal dismissed. 


———À— 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2329 . 
or 1921. 
February 21, 1924. 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Chotzner. ; 
OHANDI CHURAN LAW.-—-PLAINTIFF— 


APPELLANT 
versus 
HAMID ALI AND OTHERS—DEFENDANTS — 
RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s. 52 (6)— 
Abatement of rent—Reduction in area settled —Burden 
0 700J. ' Y 

bin a KA for rent where the defendant claims abate- 
ment of rent, he must prove what the area settled 
with him was and the reduction therein. He can 
claim.abatement only to the extent of the reduction 
proved by him. |p. 692, col. 2.] 

Raj Kumar Protap Saha v. Lal Singh, 5 C. L.J. 
538, relied on. 

Ajeb Mullick v. Felai Mullick, 28 Ind. Cas. 498; 21 
O, L. J. 308, distinguished. : 

Appeal against a decree of the 'Sub- 
ordinate Judge, First Court, Tipperah, 
dated the 27th July 1921, affirming that of 
Munsif, Fourth Court at Camilla, dated the 
22nd of December 1920. à 

Babus Norendra Chandra Bose and 
Sytendra Nath Mitter, for the Appellant. 

Babu: Satindra Nath Roy Choudhuri, for 


the Respondents. - 


JUDGMENT.—This is an appeal by 
the plaintiff in a rent-suit. The defend- 
ant claiméd abatement and this was granted 
by both the Courts below. The Munsif 
alowed a reduetion of 4.annas from the 
amount of the annual rent and the Sub- 
ordinate Judge granted a total reduction of 
Re. 1-14-9. The learned Judge pointed out 
in the course. of his judgment that the 


< 
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onus of proving that he was entitled to 
abatement was upon the defendant and 
that what he was required ty prove .was 
firstly the area on which the present rent 
was assessed, and secondly, the area now 
in his possession. Both these facts were 
established by the plaint itself, so it was 
open to the defendant to avail himself of 
the admission therein made. In para. 2 of 
the plaint it was stated that the rent was 
assessed on a reputed area of 4 kani 14 gds 


-while in the schedule it-was said that the 


present area was 3 kani 13 gds and 2 kags. 
It, therefore, followed that the defendant was 
on these admissions entitled ‘to abatement 
as indicated above. On appeal it is con- 
tended that the area as given in para. 2 
of the plaint was estimated by guess and 
thàt on the principle laid down in the 
case of Raj Kumar Protap Saha v. Lal 
Singh (1) the plaintiff was entitled to realise 
the rent claimed. It is further pointed 


‘out that iu para. 4 of the written state- - 


ment the defendant admitted thatthere was ' 
no measurement at the time of settlement 
and, therefore, in the absence of any evi- 


. dencetoshow that therehas been any decrease 


in the areahe should not have been given . 
any abatement. Onbehalf of the respondent 
reliance is placed upon the case of Ajeb 
Mullick v. Felgi Mullick (2) where upon the 
interpretation of the kabuliyat it was held 
that the landlord was entitled to obtain 
additional rent for access land: That case 


‘is, however, distinguishable, for the simple 


reason that the decision was founded upon ° 
the construction of the kabuliyat, but here 
there is no such document. Section 52 (b) 
of the Bengal Tenancy Act- provides 


‘for cases where the. tenant is entitled to 


reduction of rent. In the present case it 
is plain from the defendant’s own admission 
that he has not succeeded in showing what 
the area settled with him was or that there. 
has been any reduction in that area ex- . 
cept in so far that. a portion of the land 
had been acquired by the District Board. 
To that extent only, therefore, can he claim 
abatement. , 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first in- 
stance restored with costs in all the Courts 

Z. K. Appeal allowed. 


d) 5 0. L. J. 538. i 
(2) 98 Ind. Cas. 498; 21 O. L. J. 309. 
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OUDH JUDICIAL COMMIS- 
-SIONER'S COURT.- 
S&coxD CIVIL "APPEAL No. 454 or 1924: 
November 27, den 
Present: —Mr. Dalal, C. 
Musammat DILAN BINE 
APPLICANT 
versus 
RAM BHAROSEY' AND ANOTHER— 


DEFENDANTS—OPPOSITE PaRTY.- 
` Limitation Act (IX of 1908), s.5—Appeal pr esented — 
beyond time—Negligence of Counsel—Extension of time 
—Sufficient reason. 
The fact that an appeal is presented beyond time 


owing to the negligente and forgetfulness of Counsel. 


is not a sufficient reason for indulgence under s. 5of 
the Limitation Aot. 


‘ Appeal against a judgment and dec- ` 


ree passed by the District Judge, Fyzabad, 
dated the 30th July 1924 in Civil Appeal 
No. 6 of 1924, modifying.that of the Addi- 
tional Subordinate J udge, Sultanpur, dated 
.the 29th November 1923. 

Messrs. A. P. Sen and S. M. Ahmad, for 
the Applicant. 
Mr. M.. Wasim, for the Opposite Party. 
. ORDER.—I take a very strict view of 


the law of limitation because if a point. 


is stretched once there will be no limit as 
to how far it should be stretched. In the 
present case admittedly ` the appeal was 
presented after the period, of limitation. 


The period of limitation expired on 30th- 


October and it was not presented till the 
4th November. -The explanation is that 
“the learned Counsel gave it in the office 
for a report on -24th October and forgot all 
about it until the 4th of November, mainly, 
“because the 24th October- till the 30th 
October were holidays. This is not a suffi- 


-cient reason for indulgence under s. 5 of. 


the Limitation Act. I hold that the peti- 
tion of appeal is time-barred and dismiss 
both the petition of appeal and this peti- 
tion. However, I make no order. as to 
costs. i si 

Z. K. Appeal dismissed. 
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` 1921 anp Nos. 329, 330, 395, 


ARUN, CHANDRA SINGHA, - 693 
-CALCUTTA HIGH COURT. 


' , APPRALS FROM APPELLATE Decrees Nos. 1855, 


: 2236, 2266, 2372, 2427, - 2428, 2604, 2605 or 
412, 413, 451, 
956, 957, 1062, 1063, 1476, 1477, 1801, 1802, 
1893, 1894 or 1922, 419, 420, 450, 463, 1811 
TO 1814, 1874, . 1180, 1209 Aw» 1210 or 
1922 wiTH (Onoss- -OBJECTIONS IN Nos, 419, 
- - 420 anv 450). 
July 17, 1924. 
Present:—Justice Sir Ewart Greaves; KT., 
and Mi. Justice Graham. 
_ PRASANNA KUMAR RAY AND OTHERS 
—DEFENDANTS—APPELLANTS 
versus 
- Kumar ARUN CHANDRA SINGHAa 
BAHADUR AND OTHERS—PLAINTIFFS— 


- RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 105A 
—Suit for Settlement of fair and equitable "rent — 
Duty of Judge—Rate mentioned in kabuliyat, whe- 
ther binding—Question of principle decided —Appeal, 
whether lies—Construction of document—Language of 
document not in suit, whether can be considered. ib 

To construe the words of a particular document 
which is in suit, the language of other documents 
“not in suit cannot be called in aid. [p. 695, col. 1. 

Where the decision of the Special Jndge arising 
out of a suit under s. 105° of the Bengal Tenancy 
Act does not merely settle a rent but involves some 
question of prineiple as to the basis upon which rent 
is to be settled it is appealable to the High Court. 
[p. 698, col. 2.] 

The provisions of s. 105 of the. Bengal Tenancy 
Act are applicable not only where no rent has been 
fixed but also where the rent has been fixed by an 
agreement of parties. [p. 698, col. 2.] 

Aktowli v. Tarak Nath Ghose, 17 Ind. Cas. 266; 16 
C. L. J. 328; 17 CO. W. N. 774 'and Jogendra Mohan 
Das v.Janaki Nath Saha, 35 Ind. Cas. 795; 21 C. W. 
N. 427, followed. 

Where the landlord has: invoked the provisions of 
8. 105 of the Bengal Tenancy Aot he cannot ‘contend 
that the Judge is necessarily bound in fixing the rent 
to adhere ‘to the rate mentioned in the kabuliyat. 
The Judge must take this rate into account; but if 
hé finds that a strict adherence to the rate men- 
tioned in the kabuliyat would make the rent in excess 
of what he considers a fair and equitable rent, he is 
. bound by the terms of the section to so adjust the 
rent, irrespective of any contract between the parties, 
as to make it just and equitable. [p. 699, col. 1.) 

.Matungini Dassi v. Ram Das Mullick, 7 'C. W.N. 
93, distinguished. 


"Appeal against a decree of the Special 


` Judge, Noakhali, dated the 21st of April 


.1921, affirming that of the Assistant Settle- 
ment Officer of that Distriet at F'eni, dated 
the 24th of April 1919. 


Babus Charu Chandra Biswas, Panchan 


“Ghose, Giris Chandra Banerjee, Hemendra 


. Kumar Das, Jogesh Chandra Ray, Bhagi- 
rath Chandra Das, Suresh Chandra 
Taluqdar, Mohendra Kumar Ghose, Jitendra 
Kumar. Sen.Gupta Su resh Chandra Taluk- 


` Benode 
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dar, Santosh-Kumar Bose, Bepin Chandra 


l Bose, Subodh Chandra Ray Choudhury, 


Mahendra Kumar Ghose and Ram Deyal 
De, for the Appellant. | 

Babus Charu Chandra Biswas: Girija 
Prosanna Ray Choudhury, Jitendra Kumar 
Sen Gupta, Nagendra Chandra Choudhury, 
Bhagirath Chandra -Das Maity, Apurba 
Charan Mookeriee, D. L. Kastgir, Radha 
Pal, Suresh Chandra Talukdar 
and Mahendra Kumar Ghose, for the Re- 


spondents. : 

f JUDGMENT. . 

: IN S. A. Nos. 242 or 1921 ann S. A. Nos. 419 
AND 420 or 1922, 2236 or 1921, 2372 or 1921, 
419 AND 413 or 1922; 1855 or 1921, 329 AND 
330 or 1920, 2427 oF 1921, 2605 or 1921, 1801 
AND 1802 or 1922, 395 or 1922, 1476 AND 1477 
oF 1922,.1893 anp 1894 or 1922, 956 AND 957 
OF 1922, 1062 ann 1063 ox 1922. 

Greaves, J.—Theseappeals areappeals 
by the tenants in suits by their landlord, 
under the provisions ofs. 105 of the Bengal 


“Tenancy Act, claiming additional rent in’ 


respect of additional area. The Assistant 
Settlement Officer in the First Court de- 
creed the suits and held'that for measuring 
the additional lands a pole or mal of 16 
eubits should be employed, the landlord 
appealed against the decisions of the Assis- 
tant-Seltlement Officer in so far as he de- 
cided that the pole or nal to be employed 
for measurement should be a pole:or nal 
of 16 cubits. The landlord's contention 
was that according to the true construction 
to he placed upon the dowl in the various 
suits the pole or nal to be employed was 
one of 14 cubits and-the Special Judge 
who heard the ‘appeals has agreed with 
this contention. These appeals are direct- 
ed against this decision and this is the 
only point which arises in these appeals. 
The Special. Judge disposed ofall these 


. appeals by reference toa judgment which 


he gave in another case, which is-- not 
under appeal, in which the same point 
arose and he has incorporated that/judg- 
ment in his judgments in all the ‘cases 
from which these appeals arise. The dowls 
in all the cases are, we are told, substan- 
tially the same and the appeals have been 
argued on this basis but the Dowis bear 
different dates between the years 1259 B. S. 
and 1280 B. S. andin Appeals Nos. 1476, 


< 1477, 1801, 1802 and 1893 of 1922 the dowls 
bear date before the year 1267 B. S. The 


. two appeals first argued before us were 


oe 419 agd 420 of 1922 "go it will be cori? 
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venient to refer to the Dowls of these two 
appeals.- 

Those who isse in the other appeals 
all adopted the arguments advanced on 
behalf of the appellants in Appeals Nos. 419 
and 420 of 1922 and in some cases supple- 
mented these arguments but although in 
some cases reference was: made by them 
to the dowls of their particular appeals-it 
was not suggested that there was any 
material difference in the Dowls soas to 
affect the point arising in these appeals. 

The dowl kabuliyat in -Appeal No. 419 of. 
1922 is dated the llth Magh 1259 (23rd 
January 1853) and the interest thereby 
The Dowl refers 
to the land being settled as being khas 
mehal in owneultivation (mehal khas khod 
khasta) in possession of self and measuring, 
according to the measurement of 1249-1256 
B.S. made bya pole of 16 cubits of 18. 
inches each, 4 kanis odd. Some discussion 
arose as to the meaning of the words khod: 
khasta "in own cultivation" and it was 
suggested that it meant that the inter- 
mediate interest, that of the. talukdar, 
having come to an end the tenants on the 
land were paying their rent direct to the 
zemindar but there is no ‘evidence of this’ 
and we must, L think, take the words as 
meaning that the lands were being cultivat- 
ed by the zemindar either through ryots . 
or by hired labour. The words cannot be* 
straincd to mean of necessity cultivation 
by ryots. 

The dianani further states that the- 
land ‘was surveyed by the Amin during 
the Ekandaz Survey as appertaining to 
khod khasta and that it was measured by 
a pole of 16 cubits of 18 inches each, and 


‘found to measure 5 kanisodd. The docu- 


ment concludes with these words which 
have caused the present controversy. 

“Tf on fresh measurement excess land 
be found I (that is the tenant of the taluk) 
shall pay separate rent for the same accord- 
ing to the khod khasta nal and khod khasta 
rate of the Pergana.' 

It wil be convenient to state again the 
point in eontroversy which arises on these 
words. The appellant tenants contend that 
“hod khasta" nal means the nal or pole 
of 16 cubits used in the previous measure- 
ment of 1949-1956 and also used at the: 
time this dowl was executed; the landlord- 
respondent contends that the words “khod 
khast” nal mean a ryoti nal or pole of 
14 cubits. i 


The Special Judge has, as already stated, 
accepted the landlord's contention finding 
that the words ‘‘khod khast" in the expres- 
sion “khas khod khast” in the early part 
of the dowi has not the same meaning as 
the word “ khod khast" appearing in the 
concluding words of the Dowl before the 
words “pole” and “rate.” He says that 
if it had been intended to measure excess 


lands for the purpose of assessing addi- ` 
tional rent with a 16 cubit nal (which was, 


the nal, used for measuring taluks) there 
would have been no need to use the words 
that the excess area would be measured 
with khod khat nal and assessed at khod 
khasta rate and he -holds that these words 
mean the pole and rate applicable,in the 
‘case of cultivating ryots, DE 


He concludes his judgment by recording 
this finding “on a consideration of the 
entire evidence, oral and documentary, I 
hold that khod khast nal meant the nal 

‘applicable to ryots and such nal was 14 
cubits of 16 inches.” It was not suggested 
before us that if evidence was admissible 
to prove the meaning of "khod khast" 
there was no ‘evidence to support this 
finding although it was suggested that 
there was no finding that in 1259 B.S. 
there was any ryoti nal in their zemindari. 

- Of course in second appeal, not having our- 
selves seen the evidence, we must in default 
of any eontention to the contrary assume 
that there was evidence to support this 


finding. I cannot, however, but think from’ 


a perusalof:the judgment of the Special 
Judge that he has relied on some evidence 
which should not have been relied on. I 
mean by this to refer to his reference to 
other dowls, for clearly the lànguage of 


other documents not in suit cannot be called ` 


in aid to construe the words of a particular 
document which is ih suit. 


If the question to. be decided in these, 


appeals is a. question of fact this finding is 
binding on us in second appeal but if the 
question is one to be determined on the 
construction of the dowls alone this is a 
question.of law and falls for us to decide. 


The Special Judge has referred in his“ 


judgment to a previous decision of this 


Court in Appeal from Appellate Decree. 


No, 2468 of 1886 and this has been pressed 
on us on behalf of the appellants as having 
already decided the point arising in these 
-appeals and it will be conyenient to refer 
to it now. ae 
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The question there was the same as arises 
in these appeals, namely, the size of the 
measurement pole to be used in measuring 
excess lands held in Talukdari Seltlement,, 
The dowl in that case which was of 1267 
B. 8, contained this: provision. 

"Should upon fresh measurement. the, 
àrea of the land be found to be in excess 
of that specified in the lease, we shall pay 
rent for the same separately at the Pergana’ 
khod khast rate and standard of measure- 
ment.” 


: Tt was contended in that case on behalf 


of the landlord that the standard of mea- 
surement used for ryots should be applied 
whilst the tenant-defendant contended that’ 
the standard of 1neasurement should be the 
same as that applied in ascertaining the 


. area of the taluk. 


This Court accepted the tenant's conten- 
tion. The Court was- influenced in its de- 
cision by the fact that the acceptance of the 
landlord's contention involved applying one 
standard of measurement to ascertain if in 
fact there was excess area and if excess area 
was found another measurement in order to 
ascertain the area to be assessed to rent 
but.the main ground for the decision was 
the finding of fact of the District Judge 
that the standard of measurement for ryots 
was not settled in the zemindari until 
some years after the dowi in suit which was 
1t seems to me, therfore, that 
this decision does not help us as it was 
really arrived at upon.the finding of fact 
arrived at on the evidence in that case. 
Moreover we have not the dowl which was 
in suit before us and we do not know what 
it contained apart from the passage cited in 
the judgment. The-main contention urged 
on behalf of the tenants in these appeals 
was that. the Special Judge was wrong 
in saying that the word khod khast at thé 
end of the’ dowl meant something different 
from the meaning to be attributed to the 
word in the earlier part of the dowl and it 
was urged that as a 16 cubits pole was used 
in measuring what was described as khod 
khast land at the time the dowi was execut- 
ed, the words "according to the khod khast 
nal" must mean that the same standard of 
measurement was to be applied for the 
purpose of measuring any excess land . for 
the purpose of assessing additional rent. It 
was further argued that there was no evi- 
dence and. no finding that in 1259 B. S. 
there was any nal of 14 cubits in use in 
the zemindayi and that in the absence of any 
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Such evidence or finding the words “khud 
khast nal” must refer to the nal of 16 cubits 
which was used for measurement at the 
inception of the tenancy, On behalf of the 
landlord it was said that the appeals were 
concluded by the finding of fact to which, 
I have already referred, and we were refer- 
red to the cases of Nafar Chandra Pal 
Chowdhury v. Shukur Sheikh (1) and Kristo 
Das Law v. Abdul Karim (2) as to the dis- 
ability of this Court, in second appeal, in 
interfering with this finding. The appli- 
eability of these "cases depends on whether, 


the matter before usis merely a question 


of construction of the dowls upon the docu- 
ments themselves or whether evidence was 


necessary and, therefore, admissible to de-* 


termine the meaning to. be attributed to the 
words “khod khasta “nal” in the dowls. The 
cases above referred, to did not depend 
upon the construction of any document, 

- We were further referred to Chatenay 
v. Brozilian Submarine Telegraph Co. (3) as 
: authority of the proposition that the meaning 
of words is a question of fact., But here 
again it has first to be determined whe- 
ther extrinsic evidence is necessary and, 
therefore, admissible to determine the 
meaning of the words “khod khasta nal" 
in the dowls. If such evidence is admis- 
sible then doubtless we are bound by the 
finding of fact of the Special Judge.: 

It was further urged ‘that as there were 
no appeals against the additional rent 
allowed to the landlord the appeals were 
futile unless there was a remand but I do 
not think there is anything in the point 
as :the basis of calculation was assailed and 
if this falls the calculations based thereon 
must necessarily fall. 

- The rest of the argument addressed to 
us, on behalf of the landlord rested on the 
medning to be applied to the words “khod 
Ichast nal" and was based on extrinsic evi- 
dence. It seems to us unnecessary to deal 
with this as, if extrinsic evidence is admis- 
sible,- the landlord. is entitled to rey on 

“the finding of tha Special Judge in his 
favour as to the meaning of the words 
“khodkasht nal”. It is now necessary to 
return to the dowls themselves. I cannot 
fiud that anywhere in the earlier part of 


(1) 51 Ind. Cas. 760; 46 C. 189; 23 C. W. N. 345; 
9 L. W. 552; 45 I. A. 183 (P. O.). 
,,Ü) S8 Ind. Cas. 474; 25 C. W. N. 398; 34 C. L. J 


La) (1891) 1 Q. B. ae , 83; 60 L, J.Q. B, 293; 63 
LT - 739; 39 W.. R. 6 s k 
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the dowls the words ."khod khasta" or 
“khod khast" are used in connection with 
the words nal. All that is stated is that 
the land to be demised whieh had formerly 
been (as appears from the documents) let 
out as à patni taluk was then in the 
zemindar's possession and was "mehal khas 
khod khasta" thatis vacant land in self- 
cultivation and that when this land was 
measured between 1249 and 1256 (presum- 
ably for the purpose of creating the former 
patni taluk which, had come to an end) a 
pole of 16 cubits was used. I think all 
thatcan be gathered from this is that a 
pole of these-dimensions was used pre- 
sumably when the former patni taluk was 
created. 

The document then proceeds that what 
had formerly been held as the patni taluk 
of Sitaram Sen but now was in self-culti- 
vation had (presumably for the purpose of : 
creating a new patni taluk) been again 
measured with a pole of 16 cubits. Ido 
not think that from these words it can be 
inferred that the 16 cubits pole is the khod 
khast pole or nal, I only infer from the 
words that the 16 cubits pole was the pole 
used when a patni taluk was created and I 
can infer nothingelse. The result is that 
you have, I think, nothing in the dowls 
themselves to guide you as to the meaning 
of the expression. “khod khasta nal” and 
I think, therefore, that evidence was admis- 
sible to show what the expression “khod 
khasta nal" meant in this zemindari: 
The Special Judge had found upon the 


. evidence that it meant a pole of 14 cubits 


and I think that thisisa finding of fact 
which is binding on usin second appeal. 

There is this additional argument I think 
that the 
word, khodkhast as applied to nal must, 
having regard to the’position of the words, 
have the same meaning as it has when used 


“in connection with the word rate and I find - 


it diffieult toattribute to the words “khod 
khasta rate of the Pergana" the meaning 
we are asked. to put upon them, ‘namely, 
that this is the rate which áppears in the 
the dowls as the rate charged for khod 
khasta land. In the result we dismiss 
these appeals and with costs, hearing fee 
Rs. 16 in each,case to the appearing res- 


pondents. 
In No, 2604 or 1921. 
Greaves, J.—This is an appeal by the 
tenant. The landlordsued under s. 105 of 
the Bengal Tenancy Act claiming from the 
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. holder ‘of a taluk additional: rent in respect ` 
of.excess area found on measurement and 


asking for the settlement of fair and equit- 


able rent. The claim was allowed and the 
rent fixed. by -the Assistant’ Settlement 
Officer; the tenant appealed against the 
assessment to the Special Judge on the 
ground that lands of another taluk (No. 
2042) had been wrongly included iù his 
taluk in arriving at theexcess area and in 
assessing rent. The Special Jadge found 
against the tehant's contention holding that 
there was nothing to show that lands of an- 


other taluk -had been included. The Re- 


cord of Rights was in the landlord's favour 


`. and the presumption raised by the entry 


therein has not been displaced. 
It issaid, however, on the tenants’ behalf 
` that both Courts wrongly refused to direct 


production of certain chittias and khatians. 


and to direct that the chittas should be 


` relied by local. investigation, and that an 


application requiring the plaintiff to file the 
dowl of taluk No. 2042 was wrongly refused. 
The Special Judge finds as to the first ap- 
lication that it was made to the Assistant 
Settlement Officer on the-day of the trial ` 
and that it was not pressed and as to the 
second application thatit was made after 
the evidence was closed and thatit was 
rightly. rejected and that the objection was 


frivolous and that there was no reason to, 


disbelieve the dowi filed by the landlord. - 
The appeal is concluded by thé findings of 
fact of the Special Judge and we think that 


. the two applications to which I have refer- . 


red were rightly rejected. 

“The appealis dismissed with wate one 
gold mohur to the appearing respondents. 

.  . In No. 2266 or 1921. 

Greaves, J.—This is an appeal bya 
tenant and the first point raised in the 
appeal is the same as that raised in Appeal 
No. 419 of 1922 and in the other appeals 
heard along with that‘appeal. The other-point 
raised, is: that the Court below has allowed 
the landlord additional rent without assign- 
ing any. reason for so doing; The num- 
“ber of this case in the First Court was, 
15532 arid the’ First Court has found as 
regards the first point that excess land is 
_ to "be measured by nal of a 14 cubits which, 
it finds, is the measurement of the khod 
khasta nal. The Dowl in this case recog- 
nised. a distinction ~ between the khod 
khast rate and the taluki.rate; so clearly 
in this case, having regard to the finding 
of fact of the; First Court. which was not 


* 
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displaced in appeal, (and indeed I am not 
sure that there was any appeal on this 
point by the tenant to the lower Appellate 
Court as the appeal to that Court was by 
the landlord against the additional rent 
allowed) and also having regard to the 
construction of the dowl itself, the stand- 
ard of measurement was righly fixed at 14 
: cubits. : As to the second point, the First 
5 Court allowed as the fair rent for the ex- 
cessland Rs, 24-145 which was consider- 
ably less than might have been allowed, had 
the whole of excess, which calculated at 
the rate prevalent in the Pergana amounted 
to Rs. 49-15 0, been allowed. The Icwer 
Appellate Court allowed an additional rent 
of Rs, 5-14 but even thisis less than what 
might have beenallowed by some, 1.e., Rs. 19; 
Soit is not apparent what grievance the 
tenant has except that no reason was given 
by the lower Appellate Court for allowing 
the increase of Hs. 5-14-0 but that Court 
has fixed what it considered the fair rent and 
as thetotal rent fixed as the fair rent does 
not exceed 50 per cent., of the gross assets 
we do hot see that the tenant has any 
real complaint. The appeal fails on both 
points and is dismissed with costs one gold 
mohurto the appearing respondents. 
CROSS-OBJECTIONS IN APPEALS Nos. 419 AND 
420 AND 450 of 1922, AND. ApPEALS Nos. 1180 
or 1972, 1209 AND 1210 or 1922, 450 ann 451 
OF 1922, AND 463 or 1922, 1811- 1814 or 1922 
AND 1874 oF 1922. 
Greaves'and Graham, JJ.—These 
three cross-objections and the appeals are 
by the landlord who applied under the 
provisions of s. 105 of the Bengal Tenancy 
Act- for the settlement of fair and equitable 
rent in respect of the excess lands found 
on the measurement of certain putni taluks 
held by the defendants. The question 
which arises in the cross-objections and 
: appeals is as to how the amount of rent in 
respect of these excess lands is to be cal- 
culated. The Courts below in fixing the 
rents have not given the full amount of 
rent which would result from calculating 
- what the rent would be if the whole of the 
excess area found on re-measurement was 
assessed fur rent at the rate mentioned in 
the dowi kabuliat but have fixed what they 
considered a fair and equitable rent in the 
circumstanees.. The landlord contends that 
he is entitled to have the rent assessed in 
accordance with the contract contained in 
the dowi kabuliyats, although I understand 
him. to he wiling that where,the rent for 
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excess: land added to the original jama 
exceéds 50 per cent. ofthe gross assets, the 
total rent plus the amount to be allowed 
for-excess area should not exceed 50 per 
cent of the gross assets. 

The covenant by the tenantin the vari- 


ous dowl kabuliyatsis to all intents and. 


purposes the same, namely, that where in- 
crease of area is found upon fresh measure- 
ment, he will pay rent for the same ac- 
' cording’ tothe measurement and rate men- 
tioned in the dowl. Itis not, I think, 
> necessary to refer to the details in all the 
appeals for we only have to decide the 
principle which is to be followed in making 
the calculation of the rent payable by the 
tenant for the excess area found on measure- 
ment, but it will be convenient to make two 
references to illustrate the point. . 

‘In No. 419 of 1922 the Assistant Settlement 
Officer, basing his measurement on a pole 
of 16 cubits, found the excess to be 1 
drone 2 kanis2 krants and calculating this 
at the kabuliyat rate allowed the full 
amount of Rs. 51-1-9 but the Special Judge, 
basing his measurement on a pole of 14 
cubits, found the excess to be 1 drone 7 kanis 
9 gds. 3 karas 2 krants which: calculated at 


the kabuliyat rate would make the rent: 


payable for the excess land Rs. 66-11-0 but 
instead of.allowing this amount the Judge 
has allowed only Rs. 58 although this 
added to the existing rent of Rs. 133-8-3 
makes the total jama less than 50 per. cent. 
of the ‘gross assests which amount to 
Rs. 419-7-9. 

Again in No 1180 of 1922 although, aecord- 
ing to the calculation .of the Assistant 
Settlement Officer, the rent for excess area 
calculated at the kabuliyat rate amounts 
- to Rs. 52-3-6, only Rs. 8-6-0 has been allowed 
and ‘the Special Judge, although the rent 
for excess area on his calculation should 


be Ra. 68-1-6, has only allowed Rs. 14 al-- 


though this added to the existing rent 
makes the total jama less than 50 per 
cent. of the gross assets which amount to 
. Rs. 336-12-4. 4 

In Appeal No. 451,0f 1922 another point 
arises, it being urged on behalf of the 
landlord that there has been too large a 
deduction made foralayek or waste land 
&nd the same point is made as has been 
referred to above that: rent should have 
been allowed for the’ whole excess, area 
found by measurement at the kabuliyat 
rate which would amount to Rs. 133-11-0 
- whereas the,Àssistant Settlement Officer 
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has allowed Rs. 93-7-0 and the. Special 
Judge Rs. 103. It is noticeable in this 
case that if a larger allowance had “been 
made the total jama would Have exceeded 50 : 
per cent. of the gross assets. 

A further objection is raised to the ad- 
mission of Ex. A,a chitta khatian which it 
is said was put in after the case was 
elosed with the result that the' plaintiff 
could not adduce rebutting evidence. It 
appears thatthe amount of waste land was 
questioned in the written statement and 
that the landlord, therefore, had notice 
of the contention supported by Ex. A and 
we think, therefore, that the landlord should 


. have called evidence on the point and that 


Ex. A wasrightly admitted, this being so 


there isnothing in the point raised as to 


area of the waste land allowed being: ` 
excessive. f 

The main contentions praised in thése 
appeals on behalf of the tenants were (1) 
that no appeal layas the decisions of the 
Courts below merely settled the rent and. 
(2) that in any ease in proceedings under 
s, 105 ofthe Bengal Tenancy Act the As- 
sistant Settlement Officer and the Special . 
Judge were not bound by any contract be- 
tween the parties but could fix a rent which 
they thought fair and equitable. So far 
as the first pointis concerned we think that 
an appeal lies as the question to be decided 
involves not merely deciding what. rent is 
payable but deciding the question of the 
principle to be followed in arriving at the 
rent payable: It is true that the point involv- 
ed does not fall expressly within any of the. 
issues set out in s. 105A of the Bengal 
Tenancy Actandthe cases seem to show. 
that where these questions arise ‘an appeal 
lies to the Court, but we think that if the 
decision of the Special Judge does’ not: 
merely settle a rent but involves as: 
here some question of principle. as to 
the basis upon which rent ‘is to be settled, 
the decision of the Special Judge is appeal- 
able to this Court. 

As regards the second question it has been 
held that the provisions of s. 105 of the 
Bengal Tenancy Act are applicable not only 
where no rent has been fixed but also where 
the rent has been fixed by agreement of 
parties, Aktowli v. Tarak Nath Ghose (4), 
Jogendra Mohan Das v. Janki Nath Saha (5). 
Consequently it seems to us that where, as. 


oa 17 Ind. Cas. 266; 16 C. L. J. 328; 17 O. W. N 
. (8) 36 Ind. Cas. 795; 210, W. N. 427. 
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here, the landlord has-invoked the provisions 
of s. 105 he-canfiot contend that the Judge 
is necessarily bound, in fixing the rent; to. 
adhere to the rate mentioned in the 
kabuliyat. No doubt the Judge would take: 
this intoaecóunt but we think that if he 
finds. that.a strict adherence to the rate 
mentioned in the kabuliyat would, make 
the rent in excess of what he considers a 

.fair and. equitable rent he is bound by the 


terms of s. 105 to so adjust the rent irrespec- : 


tive of any contract between the parties, as 


to make it just and equitable. The case of - 


Matungini Dassi v, Ram Das Mullick (6): 
which is said to support.the contrary view 
wasnot asuit unders. 105 of the Bengal 
Tenancy Act. We think, therefore, that it 
wasopén to the Special Judge to adopt 
the course which he did .and that he 
was not bound to allow enhàncement.at the 
full rate provided in the contraet. This 
. disposes of the cross-objections which are 
to be dismissed with costs to be paid to 
the appellants and ofthe appeals which are 
dismissed with, costs, hearing-fee Rs. 16 in 
each case to the appearing respondents. 


IN S.-A. Nos. 18550r 1921, 2236, 2372 . 


' or 1921, 412 419, 420 or 1922, S. A. Nos. 
2266 or 1921, S. A. Nos. 329 anv 330 oF 
1922, S. A. Nos. 2427 or 1921, 2428, 2604 AND 
2605 or 1921, 1801, 1802 or 1922, S. A. Nos. 
395 or 1922, S. A. Nos. 956 AND 957 or 1922, 

:S: A. Nos.. 1062 AND 1063, 1476 AND 1477, 
. 1893 AND 1894 or. 1922, f f 
Appeals by tenants defendants. 

Graham, d.—Thė main point involved 
in these is appeals. the construction to be 

: placed upon certain dowl kabuliyais and the: 

' question is what the parties thereto intended 


when they provided thatexcess lands found - 


subsequently in posseseion of the tenants 

should .be paid for “according to the khod 

khasta nal and rate of the Pergana”.. 
Exhibit 26 which has been referred to as 


an example of those dowls concludes with - 


' the following passage. “If on fresh measure- 
ment excess land be found, Ishallpay sepa- 
rate rent for the, same according to the 

"khod khasta nal and rate ofthe Pergana". 

Thé controversy centres róund the mean- 
ing of these words. For the tenants-ap- 
` pellants it has been argued that they mean 

‘the nal of 16 cubits which was used for 

measurement at the time when the ‘tenures 
were created while on’ behalf .of the land- 


V T0. WEN. 93, | > shes ty he ae 


PRASANA KUMAR RAY V. ARUN CHANDRA SINGHA. 


‘standard 


699 
lords-respondents it was urged that the 


"words indicate a standard of measurement 


different from that referred to in the 


-earlier part of the dowls and that what 


they meant was the raiyati nal of 14 cubits 

It is unfortunate that these documents 
should have been drawn up in such a way 
as to leave the -matterin doubt and the 
fact that- different Courts have decided 
differently as regards the meaning of the 
words in question in similar dowi kabuliyats 
shows that the matter is not free from diffi- 
culty, There ismuch to be said for both 
points of view. In favour of the tenants’ 
contention the following arguments may be 
advanced. 


1. The prima facie probabilit tha 
] ttl 
same nal and rate, which were dod at the 


"ereation of the ienures, would be used for 


the purpose of ascertaining and assessing 
excess area. 
2, The improbability on the other 

that the parties could hate Me 
the use of a different nal for measurin 
excess area, the effect of which would he 
to introduce complications, as held in the 
judgment of this Court in 1887 when the 
same question arose in connection with 
similar dowl kabuliyats. If the landlord's 
contention is accepted, it will involve first 
a mt according io the taluki 
oi measurement to tai 
whether the land held by the decido 
is in excess of the area covered by their 
leases, and then in respect of excras land 


. So ascertained, a settlement of rent after 


ascertaining the excess area bya re-measuro- 
ment upon entirely different principles 
It is arguable that the parties could not 


‘have contemplated such a complicated mode 


of procedure. 

3. The length. of the taluki nal has 
been twice mentioned in the dowi as 16 
cubits; and if the intention had been that 


excess lands should be measured with a 


different nal of 14 cubits, it might h 
been expeeted that this would be ani 
stated. 


On the other hand, there is a great deal 
of force in the view taken by the learned 
Special Judge that if the intention had been 
that the same nal should be employed 
nothing would have been easier than to 
say that the nalto be used for excess land 
would be as aforementioned, the word 
"atra" or some similar word being employed 
for this purpose, ` : 
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‘For the sake of judicial consistency it 
might be urged that we. ought to adopt 
the same view that was held by this Court 
in 1887. “But, as my learned brother has 
pointed out, the decision on that occasion 


was based mainly on the finding arrived 


atin the Court of first appeal that the 
khod khasht, or raiyati nal came into exist- 
ence under special circumstances at a 
period years later than the agreements 
entered into. The position is different 
here, as we have no such evidence be- 
- fore us. . 

On the whole, therefore, on a considera- 
tion of all the facts and circumstances, I 


see no reason for holding that the’ conclu- 


sion arrived at by the Special Judge is 
erroneous and I agree that these appeals 
should be dismissed. 


Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. . 
Execution or DECREE APPEAL No. 59 
E oF 1924. ; 
November 22, 1924. 
Present:--Mr. Ashworth, A. J. C. 
LACHHMAN DASS AND ANOTHER— 
J UDGMENT-DEBTORS—APPELLANTS 
versus 
~ Musammat PARTAPI—DzcnEE-HoLpER— 
RESPONDENT. i 


Civil Procedure Code (Act V of 1908), s. 60 (c)— 


‘Agriculturists, meaning of. WA 

An agriculturist is not a person who obtains his 
livelibood otherwise than by cultivating himself.or 
through his servants, even if he may have some sort 
of interest in a field or two. 

Appeal against an order of the Subor- 
dinate Judge, Partabgarh, dated the Ist 
September 1924. : f 

Mr. H. N. Das, for the Appellants. 

Mr. Wasi Hasan, for the Respondent. 

JUDGMENT.—The appellants Debi 
Din and Lachhman Dass, father and son, 
appeal from the order in execution of the 
Subordinate Judge of Partabgarh, direct- 
ing. the sale of their house in execution of 
a decree, on the ground that it belongs to 
them as agriculturists. There is no reliable 
evidence that the appellants are agricul- 
turists, and they. did not come into the 
witness-box on their own behalf. They 
produced three withesses to.prove that they 
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were agriculturists. One is the patwari,' 
but he can only state that Debi Din is 
entered in the remarks column of the khasra 


Jas a partnerof two persons Jagdeo and 


Jaikaran. There is no specification of the 
appellants' interest in these fields, and the 
fields are small being 6 biswas and 8 bis- 
wansis only. Another witness, Umaid 
Singh, states that he has given Debi Din 
two bighas of land, but this evidence is 
not supported by any entry in any patwari’s ` 
papers. Another witness, Jagmohan, speaks 
of cultivating 14 bigkas of his land. The 
same objection attaches to his evidence, 
It was for the appellants to prove that they. 
were agriculturists, and this onus has not 
been sustained by the evidence. An agri- 
culturist is not a person who obtains his 


. livelihood otherwise than by cultivating 


himself or through his servants, even if he 
may have some sort of interest in a field . 
or two. In all probability, if appellants 
have any interest in these fields, it is not 
as agriculturists. The.evidence for the 
decree-holder is explicit that the appellants 
earn their livelihood otherwise than by 
agriculture. I consider that the lower 


. Court was right in rejecting the contention. 


This appeal is, therefore, dismissed with 
costs. ` : : 
Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Srconp Civi, APPEAL No. 670°or 1923. 
July 22, 1924, 
Present:—Mr. Justice Mukerji and Mr. 

' ' Justice Dalal. | 


l CHANDER SEN—PLAINTIFF—APPELLANT 


versus | : 
MOHAR SINGH-—DErFENDANT— 
RESPONDENT. | 
Civil Procedure Code (Act V of 1908), O. VI, v. 17 
—Agra Tenancy Act (II of 1901), ss. 164, 165—Suit 
for profits under s. 164—Plaint indicating s. 165— 
Amendment of plaint. i - 
The nature ofa suit is indicated by the allegations 
made in the plaint, and not by quoting a section in 
the plaint which does not apply. |p. 701, ecl. L 
Where the plaint in a suit for profits which falls 
properly under s. 161 of the Agra Tenancy Act, 
quotes s. 165 of the Act, . the-irregularity should be 


` allowed to be cured by an amendment. [ibid.] 


Second appeal from a decree of the Dis- | 
trict Judge. Badaun, dated the 23rd of ` 
February 1923, 


: Tenancy Aet. 


[85 T. 0. 1925] 


Messrs. P. b. Banerji and U. S. Bajpai, 
for the Appellant. 

Dr. K. N. Katju, for the Respondent, ] 

JUDGMENT.—The judgment of the 
learned District Judge is entirely untenable. 
The suit out of whieh the appeal arose 
was for profits brought by a co-sharer 
against a son of a deceased lambardar. 
The lambardar was not the lambardar for 
the whole mahal but he was the lambardar 
fora ten-biswa patti. The plaintiff accord- 
ingly described the defendant and his late 
father as co-sharer and he headed his plaint 
as a suit brought under s. 
The defendant took no ex- 
ception to this description of the suit in 
the written statement and no issue was 
framed in the Court of first instance which 


can indicate that any such objection had ' 
"been taken before it, 


The suit was decreed 
partially and there was an appeal by the 
defendant, There was also a cross-objec- 
tion by the plaintiff, The first ground 
taken by the defendant before the District 
Judge was that the suit instituted under 
s. 165 of:the Tenancy Act was not main- 
tainable. ) 


and the suit should fail. 


Judge was of opinion that there was a 
radical. difference iri the natures of the suits 
under ss. 164 and, 165 and, therefore, no 
amendment could be permitted. It may 
be true that there is a difference in the 
character of the two classes of suits; but 
if s. 161 wasthe proper section. for a suit 


` like the present one, no harm could be 


" that Court. 


done by the amendment proposed... The 
nature of the suit is indicated by the alle- 
gations made, in the plaint and not by 
quoting a section which does not apply. 
We set aside the decree of the Court be- 
low and remand the appeal to it with the 


- direction to re-enter it on the register of 


appeals and dispose of it according to law. 
Costs here will, at all. events, be awarded 
to the successful appellant. Costs in the 
Court below will be in the discretion of 

Z. K. Decree set aside. 
Case remanded. 


SAIN DAS V. RAM GĦAND. - 


165 of the. 


. Contract Act, provided there is a joint promise to pay, 


The learned Judge was of opin- - 
| ion that this was a very valid argument , 
The plaintiff ~ 
offered to amend his plaint but the learned 
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' LAHORE HIGH COURT. 
Second Cryin APPEAL No. 1460 or 1920. 
April 25, 1923. 
-- Present:—Mr, Justice Harrison and 
INE Mr. Justice Zafar Ali. 
SAIN DAS— DEFENDANT—A PPELLANT 
versus 
RAM CHAND--P1AiNTIFF—RESPONDEXT. 


Contract Act (IX of 1872), s. 438—Contract for pur- 
chase of. immoveable property—Joint contract by 


major and minor vendee— Contract, whether can be 


enforced against major vendee. 

A contract for the purchase of immoveable pro- 
perty entered into by a major and a minor may be 
enforced against the major alone under s. 43 of the 


and the jointness of the transaction may be inferred 
in a case where although the share of each vendee is 
specified in the agreement of sale, the portion of the 
purchase-money to be paid by each vendee is not so 
specified. 

Jamna Bai v. Vasanta Rao, 34 Ind. Cas. 213; 39 
M. 409; 14 A. L., J. 534; 18 Bom. L. R.432; 31 M. L. 
J. 18; 3 L. W. 540; 2t O. L. J. 74;.20 M. L. T. 31; 
(1916), 1 M. W. N.452; 43 I. A. 99 (P. C) and. Kasar 
Singh v Punjab Singh, 66 P. R. 1896, followed. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 10th 


April 1920, reversing that of the Subordi- 


-nate Judge, Second Class, Amritsar, dated 


the 22nd July 1919. 
Mr. Sheo Narain, for the Appellant. 
Mr, Jagan Nath, for the Respondent. 


‘JUDGMENT .—The plaintiff in this 
case sold a house to Sain Dasand Sant Ram 
for Rs. 3,100 of which Rs. 100 were received 
as earnest-money, Rs. 1,000 were to he paid 
to the previous mortgagee and the balance 
of Rs. 2,000 was to be paid at the time of 
registration, The vendee refused to have 
the deed registered and the vendor had this 


‘done. Excluding the Rs. 1,000 which were 


to be paid to the mortgagee he brings this 
suit for the recovery of Rs. 2,198-3-6 includ- 
ing interest and asmallitem of Rs: 25 for” 
expenses against both vendees. It has been 
held by the learned District Judge that Sant 
Ram is a minor and is not liable, that the 
suit is governed by s. 43° of the Contract 
Act, and he has given a decree to the plaint- 
iff for Rs. 2,025against Sain Das who ap- 
peals urging that the whole contract is bad 
in law on account of his co-vendee having 
been a minor and that anyhow a ‘sum of 
Rs. 1,584-8-0-was realised at the subsequent 
sale of the property which was brought about 
by the mortgagee by means of a separate 


. suit, that this sum is lying in deposit to 


the credit of the plaintiff and should be de- 

dueted.. He also claimed further deduction 

on the ground that the mortgagee's charge 
. 
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. M found to be Rs. 1, 218 and not Rs. 1,000 
as recited in the deed. . 
The points to be decided are whether a 


decree has rightly been given against Bain ` 


Das alone or whether the whole transaction 
is vitiated by the fact of Sant Ram's minor- 
ity and, in thesecond place, whether the 
appellant can claim these deductions. As 


. to the first point Jamna Bai v. Vasanta Rao . 


(1)is a.clear authority that a contract of 
this nature enteredinto by a major and a 
. minor may be enforced against the major 
' alone under s. 43 of the Contract Act pro- 
vided that there is a joint’promise to pay. 
..The joint nature of the transaction is clear 
from the fact that although the shares were 
specified the portions of the purchase-money 
. to be paid by each vendee were not so 
specified and under these circumstances, 
on thereasoning adopted in Kasar Singh 
v. Punjab Singh-(2), there is no such speci- 
fieation as renders the contract unenforce- 
able against either promisor. 
[Nors.—The rest of this judgment is not material 
for the purposes of this report—Ed.] 
Z. K. “Appeal partly accepted. 


` (1) 34 Ind. Cas. 213; 39 M. 409; 14 A. L. J. 534; 18 
Bom. L. R. 432; 31 M. L. J. 18; 3 L. W. 540; 24 C. 


L. J. 74; 20M. L. T. 31 (1916); I'M. W. N. 452; 43 L 


- A. 99 (P. C). 
(3) 66 P. K. 1896. 


| OUDH JUDICIAL COMMIS- ` 
'" SIONER'S COURT. 
MISCELLANEOUS APPLICATION No. 495 


oF 1924. ~ 
November 4, 1924. 
Present:—Mr. Dalal, J. C. 
N. JAFAR HUSAIN. KHAN— 

APPLICANT 

versus 
Musammat OHOUTHI—Obpposits 

PanTY. 


Civil Procedure Code (Act V of 1908), s. 151, O. 


© XLVI, v. l—Plaint returned by two- Courts on 
ground.of want of jurisdiction—Reference, application 
for, whether maintainable--Inherent power of Court. 
Plaintiff filed a suit in the Court of the Subordinate 
Judge but was told to go to the Court of the Munsif. 


"When he went to the Court of the Munsif the latter ` 


. declined jurisdiction in the case. On an application 

- to the High Court for a reference under O. XLVI, r. 
, lofthe O. P. Oe - 7 "MN. : . 

"Held, that the application for reference did not lie 

' ‘but that the High ‘Court could take action under 

8. 151 of- the O. P. C. and pass such orders as may be 


. : necessary- for the. ends o£. justice. 
had E 


D 4 


JABAR HUSAIN-KHAN v. GHOUTHT, 


[85.1..0. 1925] 


Application under O. XLVI, r. 1, C. P. C. 
for detérmination of proper Court for filing 
the suit. : 

Mr. Badri Narayan, for the Opposite 


` Party. 


ORDER.—I have heard the learned 
Counsel on behalf of the opposite party. I 
do not like the way in which the applicant, 
a feeble-old man, has been treated. When 


he filed his suit in the Court of the Sub- 


ordinate Judge he was told to go to the 
Court-of the Munsif and when he went to 
the Court of the Munsif he was told .that 
the Munsif had no jurisdiction.. No doubt 
the orders passed are very old and an, 
application, as made for a reference under 
O. XLVI, r. 1, does not lie; at the same time 
this Court can take action under s. 151, C. 
P.C. and pass such orders as may be- 
necessary for tbe ends of justice. E 
`I set aside the order of the Subordinate 
Judge of Lucknow, dated 5th March 1919. 
and direct him to také cognizance of this 
suit as ifona plaint filed on the 3rd of 
March 1919. If he has no jurisdiction I 


. hereby transfer the suit for trial to his 


Court. Iwas told by the learfed Counsel 
for the opposite party that the suit is time-' 
barred. That question, however, does notarise 
here. It will be decided at the hearing of 
the suit. The papers with this order shall 
be sent. to the Court of the Subordinate 
Judge of Lucknow and theapplicant direct- 
ed to present himself there. Action shall, 


. be taken by the Court of the Subordinate 


Judge to. bring necessary parties on the 
record, 


_ As tothe other order on return by the 


` Court of the Munsif, I set aside the order of 
_ the Munsif, dated 8th January 1923 and 


direct that suit to be tried by the Subordi- . 
nate Judge of Lucknow. ‘If any order is 
required as regards the Munsif's order dated 


,28th October 1918, the Subordinate Judge 


of Lucknow will please let me know. ` 
I want the old man's suit to be tried out 
without any technical objections being 


‘raised. He must of course pay necessary 


Court-fee etc., or will be bound by the law, 
of limitation. ` : | : 


Z. K, "Order set aside, — 


"(85 t O: 1995) © 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Orvin Reviston No. 127 or 1924, 
; October 2,1994.  . A 
Present:—Mr. Dalal, J. C. 
` Musammat MALUKA—PLaINTIFF— 
: APPLICANT 


: VETSUS 
PATESHUR SINGH AND OTHERS— 
DEFENDANTS— OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
0. VI, r. 16—Under-proprietary and occupancy land, 
' suit for possession of —Order directing striking out of 
claim with regard to occupancy land, legality of— 

. Revision, whether lies. e 
Plaintif sued for possession of certain properties, 
part of them under-proprietary interest and part 
^ occupancy interest, in different plots of land.- The 
- suit was decreed by the First Court but on appeal 
the Appellate Court was of opinion that a suit for 
the recovery of oceüpancy land, even. as against 
strangers did not lie in the Civil Court and passed 
' an order. that the plaintiff should strike out from the 
plaint the claim. for possession of the occupancy lands. 

On revision : : 

Held, (1) that the order of the lower Appellate 
^ Oourt amounted to an order in a “case” within the 
meaning of 6. 115 of the C. P. O., 
: finally settled the matter whether a suit for possession. 


inasmuch as it 


‘MALURA v. PATESHUR. SINGH, 


‘ 
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occupancy lands. Against this order the 
plaintiff has come here in revision. 

` It was firstargued by the learned Counsel 
for the opposite party that no revision lay 
unders.115. In my opinion the order of 
thelower Court amounted to an order in 
a case because it finally settled the matter 
whether a suit for the possession of oc- 


'cupaney land did lie in the Civil Court 


of occupancy land did lie in the Civil Court or not, | 


_ and that, therefore, the order was open to revision; 


(2) that the lower Appellate Court had no jurisdic- 
iion to pass the order as theorder was not necessary 
for.the ends of justice or to prevent any abuse of the 
process of the Oourt. within s. 151, ©. P. C., nor could 
the pleading with regard to the occupancy land be 

` considered as unnecéssary within the meaning of O. VI, 
- ro 18-of the O. P. C., inasmuch as the view which -the 


ornot. The plaintiff had no other remedy. 
It was pointed out that she could have 
come here in second appeal after the ap- 
peal was fully decided. This would bea 
procedure fraught with much doubt.. If 
thé appeal of the-defendants after the 
amendment of the plaint is dismissed it is 
difficult to understand on what ground 
the plaintiff could come here on second ap- 
peal from a decree in her favour. Her 
opportunity of objecting to the order under 
revision would then have lapsed, 

_ 1n my opinion the learned Judge had no 
jurisdiction to pass the order which he did. 


Jn. his opinion he acted under the provi- 


sions of s..151 of tha ©. P.C. Such an 
order, however, was not- necessary for the 
ends of justice or to prevent any abuse of 
the process of the-Court. It was open to 
the learned Judge to decree the appeal as 
regards occupancy rights. That method of 


. procedure would have been more just as 


' lower Appellate Court had taken was disputéd by. 


the. plaintiff. 


' Application for revision under-s. 115 of 
`~ the C. P. C. from an, order of the. District 
' Judge; Fyzabad, dated the 3rd July 1924, 


allowing. the plaintiff an opportunity to 
come heréin second appeal. The powers 


-of a Court to order the striking out or 


amending of any matter in any pleading 


` are circumscribed by the provisions of 


-in Civil Appeal No, 37 ‘of 1924, preferred: 


against’ that of 
." ordinate "Judge, 
` Tth January 1924. i 
` -Mr.,M. Wasim, for the Applicant. 


Fyzabad, dated the 


the Additional Sub- 


. Mr. Niamatullah, for the Öpposite Party. - 


JUDGMENT.—The ` plaintiff sued 
«for possession of certain properties, part. of 


: thém under-proprietary interest and part. 
: occupancy interest in. different plots of land.. 


. The First Court granted -a decree .and, on 
appeal by the defendants the learned Dis- 

* trict Judge of Fyzabad was of opinion that 
a suit for the recovery.of occupancy land, 
“even from strangers who are‘not landlords, 


O. VI,r.16. Pleadings which may be un- 
necessary or scandalous or which may 
tend to prejudice, embarrass or delay the 


-fair trial of any suit may be ordered to be 


struck out. The respondents’ learned Coun- 
sel was of opinion that this particular 
pleading was-unnecessary. It may become 
unnecessary if the opinion of the learned 
Judge is accepted as final. This, however, 
isa point of difference between the parties 
and the pleading cannot, therefore, be con- 
sidered as unnecessary one. The inclusion 


:ofit among the other pleadings willin no 


way. prejudice, embarrass or delay the fair 
trial of the appeal. > 

Iset aside the order of the lower Court 
dated 3lstJuly 1924 and direct it to pro- 
ceed with the appeal according to law. The 


did not lie in the Civil Court. He there-. 

. "upon passed an ‘order on 31st July last 
7 that the plaintiff - should strike out from 

"her plaint her claim for possession of the 


$ e 


respondents shall pay costs of this appli- 
cation in this Court, ; 


Z. K. Order set aside. 


E UMS g E ET 
ALLAHABAD * HIGH ‘COURT. 
SECOND ed APPEAL No. 725 or 1923. 
lovember 25, 1924. 
Present :—Mr. Justice Mukerji. 
MAHADEO PRASAD AND. ANOTHER — 
PLAINTIFFS— A PPELLANTS 
versus- 
'SOORAJ PRASAD—Dasaxpayr— 


RESPONDENT, 
Provincial Small Cause Courts Act (IX of gis), 
Sch. II, Art. 81—Limitation Act (IX of 1908), Sch. I 
Art. 89—Suit for accounts by successor-in-title of 


. principal—Jurisdiction ò 2; small Cause Court—Limi 


tation. 


-Plaintiffs' - father; exfirchased certain property and It divided the claim 


. entrusted the management ^* it to defendant, to whom 


< Oourts Act and was excluded from the cognizance of . Limitation 


he advanced certain sums of money from time to time 
in order that the. same might be lent to the tenants. 
After their-father's death the plaintifis called upon 
the defendant to render.an account’ of the moneys 
received by him, and on his refusal to render an 
account brought a èuit for accounts against him: 


Held, (1) that the suit fell within the purview of had not’ been established. As to the rest ' 


Art. 31 of Sch. Il to the Provincial Small Cause 


a Small Cause Court; 
\2) that the suit was governed by Art. 89 of Sch. I 


' to the Limitation Act. 


Nobin Chandra. Barua v. Chandra Madhab Barua, - 


' 96 Ind. Cas. 1; 44 O.1; 20 M. L. T. 430; 21 C. YN 


- 97; 14 A. L.J. 1199; 18 Bom. L. R. ae 31 M. L. J 


885; 24 C. L. J. 509; (1916) 2 M. Y. N. 565; 5 L. W. 
452 (P. C.), followed. . 
Article 89 of Sch. I to the Limitation Act is not- 


. confined in its application to suits by a principal 
himself, and extends also to suits by the successors- - 


- nature ofthe suit. Y 


District Judge, J hansi, 
- January 1923. : 


in-title of a principal. 
Second appeal against a decree of the: 
dated the 13th "of. 


Mr. Janaki Prüsad, for the. Appellants, 
‘Mr. Vishun Nath, for the Respordent.” : 


JUDGMENT.—A relimtinary Ga 
tion has been taken that 


is competent, In order to iler this plea. 


5 by the principal.- 


[85 I, C: 1925] . 
by Art. 31 of the Provincial Small "Cause 
Courts Act, Itiscelear.that if the defend- 


ant can satisfactorily -explain what he did’ 


with the money there will be no decree. All 


that was necessary for: the plaintiffs to 


` prove -was what &mount.of money the de- - 


fendant. realiséd and what.sums he other: 

wise got from “the plaintifis' father or from 

"the plaintiffs themselves in order that the 

money might belent out to advantage. I- 
overrule the preliminary objection. 

The Court of first iutance decreed the suit, 
but the lower Appellate Court dismissed it. 
into two portions, 
viz., 


what was due to the father during bis- 
lifékime and what was handed over to the 


defendant after the death of the - father. -° 


As to the latter item, the learned Judge was 
of opinion, on evidence, that the "claim 


he was of. opinion. that Art. 89 of the 
Act did not apply, as agency 
terminated on the death of the father. 
appears that. the learned Judge was 
opinion that for the application of. Art: 89. 
of thé Limitation Act it was necessary 
: that the suit should be by the principal 
. himself and not- by: any. successor-in- 
title of . the principal. . 
-reading Art. 89 in s very restricted sense. 


It the- argument should hold. good. any. 4 
“suit by. the quordam "principal on the ter- :: 


mination of the agency-would not be a. suit 
Because, exhypothesi, the 
agency has ceased..In my opinion, Art.-89 
does apply and -as the plaintiffs were 
minors when the father died. they were 


' entitled -to maintain the suit without regard . 
nos second appeal to the period oflimitation. If any author- . 


ity.were needed for the proposition set forth 


It - 
of ` 


This would be - 


it will - be. necessary ^to Seb what - "was the. above one would be found inthe dicta ‘of | 


Briefly, - was has: 
They are minors. 
certain property and entrusted the manage- 
ment of the same to the defendant who is 


the maternal uncle of the plaintifis,- 


the- plaintiffs’ case 


their Lordships it the Privy Council in the 


tase of Nabin* " Gliandra Barua v. Chandra . 
Théir father purchased  Madhab'Barua (l).. = A 
I allow thé .appealin part, 'set aside the 
decree Di- ti: e Court below so far as it does ` 
The not relate tó''thé item of Rs. 


27 and Te- 


father "advancedfcertain sums. of money mand the appeal.to it with the direction that 


from time to time to the defendant in order- 
that the same might be lent to the tenants. . 


The father died in September 1918. The- law. 


deféndant refused to render an àccount of 


it -be restored tó its original number “in the 


register- and be disposed of according to- 


Costs here and hitherto will abide 
the result. 


the monies that he received and realised, Counsel's. fees. on the higher posle, 


sometime in 1921, hence the suit. 
It appears to me that on the allegations: 


made in the plaint the suit was one for ac- 


counts and was, therefore, exempted from 
the AN a, of the Small Cause Court- 


4 


- 


i A 

“Appeal diode 
(1) 36 Tad. Cas. 1; 44 O. lr 20 M. L: T. 430; 21 C. 

W.N. 97; 

.L. J. 886; 24 r os 

UL. W. 453 (P. €). 


Z. K. 


J. 509;- joo ? M. NW. N. 3565; 4 


Cósts in this Court will include ` ` 


14 A; L, T 1199; 18 Bom. L, R. 1022; 31M, 


= *- 
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CALCUTTA HIGH COURT. `. 


ORIMINAL Revision No. 14 or 1924. 
March 4, 1924. 
Present:—Sir Lancelot Sanderson, 
KT, Chief Justice, and Mr. J ustice 
- Chotzner. 
 PUROSATTAM—CouPLAINANT— 
^ PETITIONER ^ 
versus 
RAM DAS AND OTHERS-—ÁÀOCUSED— 


3 ' OPPOSITA PARTY. 

Criminal Procedure Code (Act V of 1898), s. 208— 
Complaint, dismissal of—Hxamination of com»lainant's 
witnesses. 


A complaint cannot be dismissed without examining i 


= the witnesses of the complainant who are present 
in Court to give evidence in support of the com- 
plaint. A complainant is entitled to have an 
opportunity of establishing the truth of his allega- 
tions by having the evidence of his witnesses tested 
by the Magistrate. 


ARGUMENTS.—Babu Raj 
. Roy, forthe Petitioner.—This Rule wasissued 


against the rejection of a petition of com- 


plaint, The facts are that the present peti- 
- tioner instituted a criminal case against some 
. persons under s. 498, Indian Penal Code, for 


abducting his wife. "Then on the request of- 


Ram Das the opposite party No. 1 the case 


was compromised for a money consideration. 


But subsequently Ram Das put off the 
payment ofthe money from day today on 
flimsy pretexts. At last the petitioner 
filed his petition of complaint against Ram 
Das and others fór criminal breach of trust 
and, cheating. 


Thereupon the Magistrate examined thé 


_ petitioner and directed him to bring his- 


"witnesses. The petitioner having failed to 
appear on the appointed day his petition 
was dismissed. Then on an application 
=" for revival, 12th of November was fixed for 
re-hearing. On that date the petitioner 
“was. present with: his witnesses; but the 
«. Magistrate did not examine any of the 


witnesses and dismissed the petition with . 


the remark that the facts would not make 
- out a case of cheating. Now, could the 
Magistrate dispose of the petition in that 


.Tmanner without giving the petitioner ar- 


opportunity to prove his allegations? This 
was certainly not the right procedure under 
the Or. P. O. Besides, the petition related 
'toa very serious matter and there was no 
knowing what would come out of it. There- 


fore, the procedure adopted by the learned. 
Magistrate was not only hasty and wrong: 


but also prejudicial to s policy. 
45 . ; 
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Kumar. 


‘time to time on various grounds. 
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No one appeared for the Opposite Party. 
JUDGMENT. 

Chotzner, J.—This Rule was granted to 
the. petitioner upon the first and the second 


grounds specified in his petition. The first 
ground was that the learned Magistrate 


^^ had erred in rejecting the petition of com- 


plaint without hearing the witnesses of the 
complainant present in Court; and the 
second ground was that the learned Magis- 


' trate had erred in holding that the facts, 


as disclosed in the petition, did not make 
out a case of cheating. 


The facis, as set forth in the petition, are 
somewhat peculiar. The petitioner charg- 
ed certain, persons under s. 498 of the 
Indian Penal Code with having abducted 
his wife. While thé case was still pend- 
ing, Ram Das the opposite party No.1 
approached him with the proposition to 
compromise the matter out of Court for a 
money consideration. The petitioner ac- 
quiesced in the proposal’ and filed a peti- 
tion withdrawing the complaint whereupon 
the accused were discharged by the Magis- 
trate. Subsequently the petitioner ap- 
proached Ram Das with a request for the 
money promised but he was put off from 
Finally, 
losing patience he filed a petition in Court 
charging Ram Das and the other parties to 
the ease with breach of trust and cheating, 

The learned. Magistrate examined tha 
petitioner and observed that the complain- 


‘ant could not explain his case and directed 


him to bring his witnesses on 31st October. 
On that day. the complainant did not 
appear and the petition was dismissed. On 
lst November he applied for revival of tha 
ease and 12th November was fixed for the 
hearing when the learned Magistrate ace’ 
cording to the petition, without examining 
the witnesses of the complainant who were 
present.in'Court, dismissed the application 
with the following remark: “The facts will 
not make out a case of cheating, even if 
true", 


In: our judgment, this Rale should be 
made absolute upon the ground that the 
petitioner should have been given an 
opportunity .of establishing the truth of 


-his allegations by having his witnesses’ 


evidence tested by the learned Magis- 
trate. - 


Without, therefore, expressing any 
opinion on the merits, we make the Rule 


m 4t 
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absolute and remit the case to the Court 
below for disposal according to law. 
Sanderson, C. J.—I agree. 
ZK- - 
Rule nile alain te.. 


-. SIND JUDICIAL. COMMIS- 
.: .SIONER’S COURT. 

. FULL BENCH. 
CRIMINAL APPLICATION No. 12 or 1924. 
i April 15, 1924. . 

. Pr esent :—~Mr.. Kincaid, J. €, 
Nr. Kennedy, A. dJ. O., Mr. Aston, A J. ©; 
Mr. . Rupchand Bilaram, A. J. [om and 
EE Mr: Lobo, A, J.C 
Han KHUDABUX AND OTHERS— 
APPLICANTS 
versus’ 


AC ' EMPEROR OPPONENT 


' Criminal Procedure Code (Act V of 1898), ss. £66, | 


418—Sessions trial by Judicial Commissioner — Appeal, 
whether lies. ` 
~An appeal lies from the decision of a Judge of 
tho Court of the Judicial Commissioner of Sindh, 
holding a Sessions trial where the Judge has accepted 
' the finding of the Jury.- For the purposes of appenl 
such -trial continues to be a trial" by a Sessions 
Court, notwithstanding the amendment of s. 206 of 
. the Or. P. C. (p. 707, col. 1; p. 708, col. 2;p. 710, ‘col. 2.] 
Reference to the Full. Bench „On a pre- 
liminary point as to whether an appeal lay 
from the decision of a Single.Judge of 


the Court of the Judicial. Commissioner, 


Sind, holding a Sessions trial where he, 


accepts the verdict of the Jury. . - 

.Mr. Motiram Idanmal, for the “Appli- 
cants. 

"Mr. T. G. Bikin, Public Prosecutor 
for Sind, for the Crown. 


$ d UDGMEN T. 

‘Kincaid, J. C.—The question which 
has been referred to our decision is whether 
an appeal lies from the decision of a 
. Judge ofthis Court holding a Sessions trial, 
where the -Judge has acoepied, ‘the find- 
ing of the Jury. 


“Under, s. 418, Cr. P. C., ari appeal lies, where: 


the trial is by Jury, on a matter of law 
. only. This section, however, only applies 

to Sessions Courts. 
' peal exists where. the accused has been 
tried in a Chartered. High Court. On. the 
other hand, the Advocate- General has the 


>y oe power of certifying cases as pepe: 


EHUDABUX v. TMPEROË: 


‘follows: 


‘lays down: 


No such right of ap- 


[85 f. O. 1928). 


fit for appeal.’ A modified: right of’ 
appeal thus exists even in a Charter- | 
ed High Court. There is ‘no Advocate . 
General in Sind. Thus to hold.that this 


i : Court on its Original Criminal Side is a High 


Court forall purposes would be to deprive 
both accused and Crown ‘of-a right of. 
appeal. Until the introduction of the. 


‘amended new :Cr. P. C.; there was no ques- 
For . 


tion as tothe status of this Court. 
the trial-of Sessions cases it was admittedly 
an ordinary Sessions Court. The accused 
and the Local Government had a right of 
appeal and the Sessions Judge had a 


power of reference unders. 307, Cr. P.C... 
.'l'he difficulty has arisen because of s. 206 . 
P. C. which ‘runs as - 


of the amended Cr. 
"Ín this Chapter, except in ss. 276 


and 307, and in Ch. XVIII, the expres- 


sion High Court’ .medns a High Court of ~ 


Judicature established. under the Indian 


^ High Courts Act, 1861, or the Government 
`of India Act, 1915 and includes the Courts . 
-of the J udicial Commissioners of the Central . - 


Provinces, Oudh and.Sind and the Chief. 
Court of Lower Burma and such other 
Courts as the Governor-General in Council 
may, by notification in the Gazette of India 
declare to. be High Courts for the purposes ` 
of this Chapter and Oh. XVIIL” 

From this it follows that in all Sessions 
trials the procédure of the Judicial Com- 
missioner of Sind must be similar to that 
of the Bombay High Court; but does it fol- 
low that the accused's right of appeal . 
has been taken away? In the case of Kala 
Kana v. Emperor. (Criminal Appeal No. 102. 


-of 1923), a Division Bench of this Court 


held that it had been taken away. But the. 


- accused had no Counsel and the case was 


not fully argued. The answer to the ques- 
tion is, Í think, to be found in s. 1 (2) which 
‘Tn the absence of any special 
provision to the_contrary, nothing herein 
contained shall affect any special or local 
law now in force, or any special jurisdiction 
or power conferred, or any special form of 
procedure prescribed, by any other law for 
the time being in force." 

Now the J ndicial Commissioner's Court: 
has only been ‘declared by s. 266 to bea’. 
High Court for the purposes of Chs.. 
XXIII and XVIII. But the right of appeal 
is conferred by ss. 410 and 417 “and s. 418 
which sections are to be found in Ch. 
XXXI. As this Court has-not been de- 
clared in the: new amended. Code to be a 
High Court for the purposes of Ch, 


[851. O. 1925] 


XXXI, it must remain under s. 1 y that 
it was before under the-local law which 
created it, namely, Act XII of 1866. S. 1 (a) 


_ of that Act runs as follows :— 


The Judicial . Commissioner? and Ad- 
ditional:Commissioners shall be appointed 
by the Local Government by whom alone 
they shall be liable to be suspended or re- 
moved, | They shall, within the District and 
Sessions Division of Karachi, each of them 
exercise all the powers of a Judge of a Dis- 
triet Court and of a Sessions Judge and all 
Regulations, Acts, notifications -and rules 


now or hereafter in force and applying to 


the Judge of the District Court or Sessions 
Judge of Karachi shall, so far as they are 
not inconsistent with this Act or with any 
notifications or rules hereafter duly pub- 


“lished or made, be deemed to apply also 


. to each. such. Judieial Commissioner and 


E 


Additional Judicial Commissioner. 

Now, it is clear that under s. 1(a) of Act 
XII of 1866, the Judicial Commissioner's 
Court is a Sessions Court. Therefore, ex- 
cept so far as it has been specifically al- 
tered by the amended Code, the Judicial 
Commissioner's Court remains a Sessions 
Court as before. If itis a Sessions Court 
the accused retain their right of appeal. 

I would, therefore, answer. the question 
referred to the Full Bench in the affirm- 
ative. Whether the Judge's right of re-: 


ference under s, 307. of the amended Code ` 


has been preserved or notis a question not 
before us and one on which I would express 
no opinion. l 

„Aston, A. J. C.—I concur. 


Lobo, A. J..C.—I concur. 


Kennedy, A. J. C.—The point for de- 
cision in this reference to the Full Bench 
is whether a Judge of this Court, does 
while sitting on the Original Side dispose 
of criminal matters asaSessions Judge or 
as a Judge of the High Court; or in other 
words, whether an appeal liesfrom his de- 
cision’ to a Bench of. this Court. I may 
mention that the Judge whose decision is 
sought to be attacked in the present ap- 
plication is myself, but-that, under s. 9 (d)-of 
the Sind Courts Act, forms no- bar to my 
hearing the reference. ` i 

The question for decision is extremely - 
difficult and I am by no means certain that 
it is possible very.clearly to ascertain- the 
intention of the Legislature and to give 
effect to -that inténtion. Section 404 of the 
Or. P, O. says that “No appeal shall lie from 


* 
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any judgment or order of a Criminal Court 
except as provided for bythis Code orby any 
other law for the time being in force." Sec- 
tion 410 says that “Any person convicted on 
a trialheld bya Sessions Judge...may appeal 
to.the High Court.” It is only, therefore, in 
case that a Single Judge of this Court sits 
in a trial of an original criminal case as a 
Sessions Judge that an appeal from his 
decision lies. Now, s, 7 of the Cr. D.C. 
requires that "Every province (excluding 


‘the Presidency Towns) shall be a Sessions 


Division or shall consist of ‘Sessions Divi- 
sions.” -Karachi and Karachi District, over 
which the jurisdiction of this Courtin original 
criminal matters extends, is not a Presi- 
dency Town, and, therefore, it would appear 
that Karachi must be'a Sessions Division, 
By.s. 9it is required that “The Local Govern- 
ment shall establish a Court of Session for 
every Sessions Division.” Section 1 (2) of the 
the same Act provides that “nothing in the 
-Cr. P. C.shall affect any special or local law 
now in force, or any special jurisdiction or 
power conferred...by any other law for the 
time being in force." There has been no 
alteration of the Bombay Act, XII of 1855 
which provides for the establishment of a 
Court of Sessionsat Karachi. So far, there- 
fore, I should say that under that Act and 
the rules framed under it, a Judge of this 
Court tries criminal cases as a Sessions 
Judge andan appeal will lie to the High 

Jourt Bench of this Court. This has always 
been the procedure in. Karachi and the 
question is whether the new Cr. P. C. has 


‘introduced any change into the law. Chap- 


ter XXIII ofthe Cr. P. C. deals with trials 
before a High Court of Criminal Sessions 
and s. 266 says that the "expression “High 
Court’ (inter alia and with immaterial ex- 
ceptions) in that Chapter includes the Court 
of the Judicial Commissioner of Sind.” It 
is argued, therefore, that as the trial of the 
original criminal cases before a Single Judge 
of this Court is held under that Chapter, the 
trial is one not before a Sessions Judge but 
before a High Courtand that the Judge who 
presides at the {rial by the High Court is 
not sittingasa Sessions Judge and, there- 


fore, no appeal lies against his finding. I 


may mention, though the matter is not 
now directly in issue, that a further com- - 
in cases where this 
Court is dealing with a European British 
subject, because, for that purpose this 
Court is made à High Court, by virtue of 
the definition ofa "High Court" ins. 4 ( jj 
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of the Cr. P. C., but we are at- present not 
concerned with the diffieulties that may 
arise in consequence of that definition. lt 
is argüed that the intention of the Legisla- 
ture was that persons tried in the Court of 
the Judicial Commissioner of Sind, by a 
Single Judge exercising original jurisdic- 
. tion, should have precisely the same rights 
and be subject to the same disabilities 
which exist in the case of a person who is 
tried by a High Court established by Letters 
Patent. I myself think that the right of 
reference is taken away from the Judge 
of this Court by ‘virtue of s. 307, and 
accordingly it is contended also that 
the right of appeal and the right to a 
re-consideration given by the submission of 
sentence to conlirmation was also taken 
away, It seems to me that to hold so would 
be to hold that the Legislature had by im- 
plication taken away very rightly the rights 
of the subject which I cannot presume 
was the intention of the Legislature. It is 
to be observed that if the theories of the 
Crown are correctthere is no meansat all 
whereby an erroneous sentence once deliver- 
ed can be corrected.. There is no Advocate- 
General to certify and a High Court cannot 
review its owndecision. It is also a fact 
thatif this Court is actually ' constituted a 
High Court, by that definitory section; there 
is no provision either in the Code orin the 
Act of 1866 or in any other Act for the 
means whereby it is to exercise its original 
jurisdiction as a High Court. I doubt very 
much: whether, without furtherlegislation, 
it would be possible for.this Court or at 


any rate for any individual member of this: 


Oourt to hold any original criminal trial 
at all. This I think could be no means 
have been contemplated by the Legislature, 
and ifit is possibleso to interpret the law, 
ag it stands, as to enable this Courtto perform 
the duties laid on it by law that interpreta- 
tionmust be presumed to be in accordance 
with the intention of the Legislature. In 
respect of Indians the definition ofa 'High 
Court’ is confined to Ch. XXIII which refers 
‘to theform of actual trials.and I should, 
therefore, be inclined to hold that all that 
wasintended by the Legislature was. that 
throughout that Chapter where the term 


‘High Court’ occurred, such a term should. 


be deemed to include a Judge of this Court 


sitting in- the exercise of original jurisdic- ' 


tion, that is tosay that as regards the pro- 
cedure of actual trials, though such trials 
were held bya Sessions Judge, yet it was 


KHUDARUX v. EMPEROR. | 


[85 I 0.1925) - 


to be similar to that laid down for original 
trials bya Judge of the High Conrt. Inall 
Chapters, therefore, where the definition of 
High Court does not include the Judicial 
Commissioner’s Court that; Court when 
exercising its original criminal jurisdiction 
must continue. to be deemed not a High 
Court but a Sessions Court. Now the 
Chapter relating to appeals contains no such 
definition of ‘High Court’ as to include the 
Court of the Judicial Commissioner sitting 
in original cases. Therefore, I think, that. 
under that Chapter the Judicial Commis- 
sioner’s Court should continue to be con- - 
sidered a Court ofSessions. I, therefore, think 
that an appeal would still liefrom a deci- 
sion by such a Judge to the High Court 
Bench. It follows that it is also my opinion . 
that all cases in whicha sentence of death 
is passed by a Judge of this Court such 
sentence must besubmitted for confirmation 
tothe High Court. Ihave alréady expressed 
my personal opinion that it is impossible 
in cases where the Judge might disagree 
with the verdict of the Jury, to refer the 
case to High Court, and that perhaps is to 
be regretted, but if my views are right that’ 
is a matter for the Legislature, if so advised 
to deal with. In the ‘meantime I would 
answer the question referred to the Full 
Bench by saying that an appeal does lie from 
the sentence of a Single Judge of this Court 
presiding at an original trial in criminal’ 
Sessions. 


Rupehand Bilaram, A. J. C.—. 
This reference’ raises the quéstion as to 
the meaning and effect of s. 266, Cr. P, 
O.,as recently amended. It is urged on 
behalf of the Crown that the effect of this 
section is to constitute this Court as a 
High Court of Original Criminal Jurisdiction 
in trials under Ch. XXIII and in the 
absence of any express provisions in the 
Code or elsewhere allowing a right of 
appeal, s. 404, Cr. P. C., bars a right of 
appeal against the decisions or order passed `` 
by this Court at such trials. Reliance has 
been placed on a ruling of this Court 
passed bya Division Bench consisting of 
the learned Judicial Commissioner and my 
learned brother Aston. In that case the 
Accused was unrepresented and the point 
does not appear to have been fully argued. 
Section 266 is beyond - all question an 
interpretation clause limited in its opera- 
tion to` certain sections in Chs. XVIII and 


XXIII ofthe Code. It is intended to be 


[85 I. O. 1925] 


taken into account in eonstruing the expres- 
sion ‘High Court’ as it oceurs.in those 
sections. It provides that the expression 
‘High Court’. means not only ‘Chartered 
High Courts but includes within its ambit 
this Court’ and’ certain otlier specified 
' Courts. The phrase “shall include” 
said by Lord Watson in. Dilworth v. The 
Newzeland Commissioner of Stamps (1) used 
in order to enlarge the meaning of words 
or phrases occurring in the body of the 
Statute and when it is so used, these words 
Or phrases must be construed as compre- 
hending, not only such things as they 
signify according to their natural import, 
but also those things which the interpre- 
tation clause. declares that. they shall 
include." 

The fact that ‘this Court is declared by 
s..266 as included in the expression “High 
Court" as used in certain sections has not 
the effect of constituting this Court either 
a Chartered High Court or any other High 
Court of Original Criminal Jurisdiction for 
all purposes, 
every incident attached to a High Court 
by any other enactment of the Legislature. 
Umachwrn Bag v. A jadanissa Bibee (2). If 
s. 266 is limited to its legitimate functions 
as an interpretation clause, and the ex- 
pression ‘High Court’ substituted by the 
expression "this Court of the Judicial Com- 
missioner of Sind” in the different sections 
to which 8:266 applies, none of such sec- 
‘tions ‘purports: to constitute in express terms 
this Court ‘a High Court or to affect its 
status or to vest in this Court any new 
jurisdiction which it does not already pos- 
Sess. 

The contention that Ch. XXIII deals with 
two different kinds of procedure, one laid 
down for a Court of Session and the 
- other for a High Court, and as the procedure 
now applicable to this Court is not that 
of a Court of Session, this Court ceases 
‘to be aCourt of Session when holding a 
- trial under .Ch. XXX, and is, therefore, 
by implication constituted a High Court 
is far-fetched and opposed to the well-re- 
cognized canons of construction and if 
allowed to prevail leads to anomalous 
results. 

The constitution of this Court is declared 
by the Sind Courts Act, XII as amended by 


Ae O, 99 at p. 105; 68 L. J. P. C. 1, 79 L. T. 
473; 41 
(2). 12 C. 430 at p. 433; 6 Ind. Dee. (Ne 8.) 293. 
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is, a8. 


or to attach to this. Court, 


~. The Cr. 
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Bombay Act I of 1906. Beotion 1 of the 
Act confers two distinct jurisdictions on 


.this Court, (a) as the highest Court of 


Appeal of the Province which prior to the 


-amending ActI of 1906-was vested in the 


Sadar Court for the Province of Sind, and 
(b) as a District Court and Sessions Court 
for the District and Sessions Division of 
Karachi. Section l(à) empowers each Judge 
of this Court to exercise all the jurisdic- 
tion and have all the powers of a Sessions 
Judge. Section 1, cl. (2), Cr. P. C., provides 
that in the absence of any specific provi- 
sion to the contrary, nothing in the Code 
Shall affect this local law. ‘Can it then 


-be said that the effect of providing.a pro- 


cedure which is different from the procedure 
laid down for trials, before a Sessions 
Court is a-specific provision to the contrary 
declaring that a Judge of this Court 
shall cease to be a Sessions J udge or shall 
be deemed to be a High Court Judge. 
The expression “High Court of Original 
Criminal Jurisdiction” does not appear to 
have been defined in any Statute. Sec- 
tion 101 of the Government of India Act 
limits the definition of à High Court to 
the Courts established under the Letters 
Patent. .Section 3, cl. 24 of the General 
Olauses defines a High Court with reference 
to proceedings ands. 4, cl. (j) of the Code 
does not appear to define a High Court 
of Criminal Original Jurisdiction at any 
rate with reference to trial of non-European 
British subjects, whatever may be its effect 
with regard to trial of European British 
subjects | under the present amended Code. 
P. C. not only lays down the 
procedure to be.adopted by the Courts in 
criminal trials, but it also defines the con- 
stitution and powers of different Criminal 
Courts except High Courts established under 
the Letters Patent and other Courts 
established under any special or local law. 
Section 6 defines the different Criminal 
Courts; s. .7 provides that each Province 
except a Presidency Town shall consist 
ofa Sessions Division or Divisions, each 
Division being a District; s. 9 enjoins the 
Local Government to establish’ a Court of 
Session for each District. This Court 


“has been declared to be a Court of Session 


for the. District of Karachi including the 
town of Karachi, which is not a Presidency 
Town. Section 28 provides for trial of 
offences under the Indian Penal Code by 
a High Court, or Court of Session,-or ‘any 


“other “Court by which such offences are made 


-to any of those sections. 
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triable under the "Schedule. Section 31 


' provides for punishments to be inflieted by 
-the various Courts inter alia by the High 


Court and the Court of Session. Sections 
193 and 194 confer jurisdiction on High 
Oourt anda Court of Session to take cog- 
nizance of certain. offences. Section 266 
does not extend the definition of High Court 
‘It is limited- to 
-Chs. XVIII and XXIII and the maxim 


^ expressio unitus est exclusio alterius would 


. the Act and not merely beleft to inferences. f 


# 


would lead to the anomalous 


apply. If this Court. is not a High Court 


within the meaning of those sections and - 


is not 
offenders 


a Sessions Court when trying 
under Ch. XXIII, then it 
and absurd 
result, that no offender can either be tried 
or punished by this Court as a Court of 
Original Criminal Jurisdiction. If it was 
intended to constitute this Court a High 
Court one would expect the constitution 
and powers of such Court to be defined in 


being drawn from an interpretation clause. ' 


- Again the right of appeal is a valüable Es 
right especially : in trials which affect the ` 


life and liberty of the accused. Prior to the 


amendment of s. 266 this right admittedly ] 


existed against convietions and sentences 
passed by this Court in trials held with the 
aid of the Jury. 

A similar right of appeal i is allowed under 
the Charters of several High Courts though 
it is subject to a certificate being granted 
by the Advocate General, It is difficult to 
conceive that the Legislature could have 
intended to effect such. a great and sudden 


. change of policy of depriving an accused: 


person tried by this Court. of this valuable 
and vested right of appeal by mere implica- 


_ tion. 


It is not too much to presume ‘that the 
only. change which is intended by the 
Legislature by the inclusion of this Court 
in the definition of the expression ‘High 
Court’ in s. 266 is to apply the procedure 


.of a High Court to this Court in the pro- 
ceedings held before the Trying Judge ' 
without affecting the status or the powers 


of this Courf*as a Court of Sessions, subject, 
however, to such powers being controlled by 


any express provisions to the contrary in. 


the specified sections in Chs. XVIII and 
XXIII, such as the’ power of reference 
under s. 307 of the Code. If this Court 
continues as a Court of Session in Jury 


- triałs though it is required to adopt the 
procedure.adopted af trialsby a High Oourt,. 
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it would follow thatan appeal: against its 
decision is permissible underss. 410 and 418 
ofthe Code. This presumed intention of 


the Legislature renders the “provisions: of 
Chs. XVIII and XXII consistent with the 


-other provisions of the Code and' of the ... 
Sind Courts Act and preserves this valuable `- 


right of the accused. 
I, therefore, agree. with. the learned 
Judicial Commissioner in the answer given 
by him to the question . referred to the 
Full Bench. 4 ` 
z. K. . Reference answered accordingly. 


ALLAHABAD HIGH COURT. 
CRIMINAL REvISION No. 440 or 1924. 
August 28, .1924. 
Present:—Mr. Justice Mukerji. 
MOTI RAM—APPLICANT 
versus 
EMPEROR- Orosims PARTY. 
Criminal Procedure Code (Aet V of 1898), s. 176A 
— Penal Code (Act XLV of 1860), s. 193—Com»plaint 
dismissed by Bench of Magistrates—Order by District 
Magistrate directing prosecution- of complainant for . 
perjury, legality of-—Perjury—Oath nat administer ed, 
effect of. é 
A complaint was dismissed bya Bench of Honorary 
Magistrates. The District Magistrate, to whom an 


„appeal would ordinarily lie from the order of tho 


Bench took up the matter under s. 476A of the C». 
P. C. and ordered the prosecution of the complainant 
under s. 193 of the Penal Code: 

"Held, that th» District Magistrate had jurisdiction 
to make the order which he had passed although the 
original complaint was not heard by him. 

Even where no oath is administered to a witness 
in'a judicial proceeding, in a Court of Justice the 
witness is bound to staté the truth and if he fails to  . 
do so he is guilty of an + offence under s. 193 of the. 
Penal Code. : 

Criminal -revision- against the order of 
dated the 
29th of July, 1994.. 

Dr. N. C. Vaish, for the Applicant. 


d UDGMENT.—Two points, have been 
urged in this application for revision. > . 
It appears that the applicant. prosecuted 
somebody on acharge under s. 498 of the 
The prosecution. failed. 
It was before a Bench of Honorary Magis- . 
trates. The learned District Magistrate to 
whom an appeal would ordinar ily lie from 
the ordérs of the Court of the Bench of ` 
Honarary- Magistrates, took up the matter , 
under.s. 476A of the Or. P.- C. and ordered 
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the prosecution of the applicant under s, 193 
of the Indian | Penal Code. The applicant 
went to the learned Sessions Judge in appeal 
and his appeal has been dismissed. 

It is urged] that the learned District 
Magistrate -had no-jurisdiction to take up 
matter as the) original complaint was not 
heard by him. The point, however, cannot 
be maintained in view of the new law, viz., 
476A: of the Gr, P. C. 

The second |point is that asa matter of 
fact no oath was ádministered to the ap- 
plieant. Assuming that such was the case 
the applieant| was bound to state the truth 
before a Court of Justice. 

I -reject the application. 

2. K. 
Application rejected, 





CALCUTTA HIGH COURT. 
OsgtuINAL APPEAL No. 157.or 1924. 

`} July.18, 1924. 

Present: —Justice Sir Babington Bennett 


Newbould, Kr., and Mr. Justice Mukerji. | 


CHHAKÁRI^ SHAIK-—APPELLANT 
versus ` 


'EMPEROR-—ObrPosrrE Parry. 

Oriminal Procedure Code(Act V of 1898), ss. 221, 
293 —Penal Cod2\(Act XLV of 1860), ss.-141, 147— 
Charge, form of—Rioting—Common object, specification 
of—Enforcement| of right—Prosecution, duty of —Trial 
by unc Charge to 
vital points—Misdirection. . 

An accused is|-entitled to know with certainty and 
accuracy the exact value of the charge brought against 
him, for unless he has this knowledge he may be 
seriously prejudiced in his defence. In framing 
charges it is always a sound rule for the Oourt to 
adhere to the language of the Statute as far as pos- 
sible. A departure from the words of the Statute 
benefits nobody and.only introduces complications in 
many instances. [p. 712, col. 1] ~ 
. Ina charge of rioting, the common object of which 
ig to enforce a right, or a supposed right, it is neces- 
sary for the prosecution only to show that the accused 
was not in actual possession at the time of the oceur- 
rence. (ibid.] f 

In a trial by Jury omissions on vital points in 
thé Judge's charge to the Jury may ámount to sich 
misdirection as ; vitiate the trial. [p. 713, col. 2.] 





Where the Judge's direction as to the probabilities 
has the effect off putting the probabilities in favour 
of the pross2ution too strongly: before the Jury and 
-upon a mero assumption of the facts which ths Jury 
are not asked to find for themselves, it amounts toa 
-misdirection which vitiatés the trial. (p.711, cols. 
1 &2.] ' ee 
Mr. H. D. “Bose, Babus Narendra Kumar 
Bost ani Khetra Mohan Ghosh, for the 
Appellant.: c : 


“ CHHAKARI SHAIK v EMPEROR, 


Jury—Omission to charge on . 


"ni 


Babu Lalit Mohan Sanyal, for the Crown. 
; .- JUDGMENT. 

Mukeprji,! J.—The appellant, Chhakari 
Sheikh, has been convicted under ss. 147 and 
324/149, Indiam Penal Code, by the Addi- 
tional Sessions Judge of Khulna in agree- 
nient with the verdiet of the majority of 
the Jury, the Jury being divided in the pro- 
portion of 5 to4, and sentenced under s. 324/ 
149, Indian Penal Code, to undergo rigorous 
imprisonment fór 3 years, There was a 
further charge for an offence unders. 302/ 


: 149, Indian Penal Code, in respect of which 


the Jury unanimously found him not guilty 
and: thelearned Additional Sessions Judge 


- hasacquitted him of that charge. 


The three charges aforesaid ran as 
follows :=- ` 


First—That you on or about ithe 4th 


“day of June at Banisanta Abad committed 


rioting asa member of an unlawful assem- 
bly with the common object of enforeing a 
supposed right. over the landsof Biraj, tenant 
of Purna Mandal by driving away Srimanta, 
Biraj and others with force and thereby 
committed an offence unders. 147, Indian 
Penal Code. : 

Second.—That. you on or about the 
‘same day at the same place were member 
of an unlawful assembly and in prosecution 
of the common object of which viz., by driv- 
ing Srimanta and others by force, one of 
the members Sonaram Pal caused the murder 
of Shital Mandal and you are thereby under 
s. 149, Indian Penal Code, guilty of committ- 
ing the same offence unders. 302, Indian 
Penal Code, read with s. 149, Indian penal 
Code. ts ' 

Third.—Ilhat youon or about the 4th day 
ofJune at Banisanta Abad were member 
of an unlawful assembly and in prosecution 
of the common object of which viz, to 
drive away Srimanta and others by force, 
some of you voluntarily caused hurt with a 
deadly: weapon on Jharu and Dandadhar 
and thereby ,committed an offence under 
s. 324/149, Indian Penal Code. - - 

The common object set out in the aforé- 
said charges is not in the same words in all 
of them; while in the charge under s. 147, 
Indian Penal Code, it is to enforce a suppos- 
ed right over the lands of Biraj, tenant of 
Purna: Mandal by driving away Srimanta, 
Biraj and others by force, that set out in 
the two charges under s. 149, Indian Penal 
Code, is to drive Srimanta and others by ' 
force. -Now driving persons by force is not 


‘one of the common objects mentioned in 


gah 


~ 


- 
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s. 141, Indian Penal Code, and if these two 
charges stood alone the accused could very 
well have contended that he was tried for 
‘offences not known tolaw. The charge under 
s. 147, Indian Penal Code, however, set out 
“the common object of enfor cing a supposed 
“right and the driving away of Srimanta - 
and others was set out asthe means by 


` which the supposed right was enforced. The 


` accused, therefore; was not misled by the 
want of precision in tbe framing of the 
charges. An accused is entitled to know 
with certainty and accuracy the exact value 
of the charge brought against him for unless 
he has this knowledge he may be scriously 
prejudiced. in his defence, In framing 


charges, therefore, itis always asound rule - 


for the Court to adhere to the language of 
the Statute as far as possible. A depar ture 
from the words of the Statute benefits no 
body and only introduces complications in 
many instances, of which the present case 
may serve as an illustration. 

In a charge of rioting of which ‘the 
common: object is to enforce a right or 
supposed right itis -necessary for the pro- 
secution only to show that the accused was 
not in actual possession.at the time of the 
occurrence, In the case of Silajit Mahto 
v. Emperor (1) aclear distinction was drawn 
by the Court between enforcing a right and 
maintaining undisturbed the actual enjoy- 
ment ofaright. By introducing the words 
"by driving " Srimanta and others by fórce" 
the prosecution took upon itself thé burden 
of proving that Srimanta and others were’ 
jn possession of the land at the.time of the 
occurrence, and by confining the charge to 


` the` enforcement of a supposed right it 


further alleged that the accused had no 
real right to be on the land at the time. 
These elements have got to be taken into 


. consideration along with the facts alleged by 


the proseeution, in order to determine what 
facts must be found to justify a conviction 
of the aecused on the charge of rioting or 
on the other charges which are based there eon. 
The prosecution case on the question of 
possession shortly stated is this, Purna 
Mandal took a verbal lease of 151 bighas 
‘of land in 1315 B.S. from the predecessor- 
-in-interest of Kiran Das and others. He 
kept 38 bighas in his khas possession and 
sub-let the remainder to nine different per- 
sons, viz. Srimanta, Biraj and others. The 
said sub- tenants ‘used every year to erect a 
1) 4 Ind. ra 19; 36 ©. R65, 13 C. W, 
m. L. J. 411 dL "o 
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hut in the land of one of them, viz, Biraj, 
for protection against rains during the 
cultivation season,and demolish the same 
after the rains were over, that is to say, in 
the month of Bhadra. Early in Jaistha, 
1330, such a hut was erected on tke land of 
Biraj and on the 21st Jaistha, 1330 (4th June 
1923) when the sub-tenants were about to 
start the work of cultivation, the accused 
persons variously armed came to the spot 
demolished the said hut and began to con- 
struct a new hut on its site. Purna and his 
sub-tenant offered opposition or rather 
remonstrated and upon that the occurrence 
took place, The motive which actuated the 
accused according to the prosecution was 
to take forcible possession of the land.as one 
of the accused Sonaram Pal and one 
Ayenuddi Molangi had obtained settlement 


_of the land under a kabuliyat executed in 


favour of the landlords. 

‘The suggestion madeto the prosecution 
witnesses during their cross-examination 
“indicate that according to the defence 
Purna Mandal wasa tenant in the land for 
theyears 1328 and 1329, that hehadnotenancy 
right in the Jand at the date of the occur rence, 
that he and his sub-tenants ceased to have 
any possession on the expiry of the year 1329, 
that thereafter the landlords gave the Jands 
in barga settlement to Sonaram Pal and 
Ayenuddi - Molongi and they executed a 
kabuliyat dated 2nd Jaisthá 1330 (16th May 

1923) and registered on 25th May 1923. 
Their ease further appears to have been 
that there was no hut on the land as alleged. 
by the prosecution. i 

Even if these suggestions be ignored as 
having heen mere suggestions, upon the 
ease as presented by the prosecution itself 
“the most essential fact which would have 
to be proved in order to support a convic- 
‘tion on thecharge of rioting was that there 
wasahuton the land which the accused 
came to demolish and which the prosecu- 
.tion alleged the accused did demolish. It 
is true that if the prosecution had not 
made adefinite case as to the existence of a 
hut it would have been enough if it was 
proved that Srimanta and others or for the ^ 
matter of that Purna Mandal, were in pos- 
session, either actually or even inferen- 
tially from any right which any of them may 
have had to tbe lands. It was not pretend- 
ed, however, that there was any act of yos- 
session exercised on the lends of Biraj by 
Purna or any of bis sub-tenants since the 
cultivation of 1329 and the only act of pog- - 
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session in those lands was confined to the 
„erection of the hut in question. As for in- 
‘ference of possession from a right to pos- 
sess, no such right.has been attempted to. 
be proved i in this case. 

On the question of possession the learned 
Judge clearly misdirected the Jury.: The 
misdirection is of. a two-fold éharacter, 
that is to say, of omission as well as of com- 
mission. 

The question as ‘to whether the hut was 
in existence or not being of prime import- 
ance, it was the duty of the learned J udge 
to place before the Jury facts and cirem- 
stances appearing on the evidence showing 
the existence or non-existence of the hut 

-as either possible or probable, All that 
De. learned Judge says on the point is 
this :— 

-‘The prosecution witnesses Nos. 1 to 3, 7,9, 
10, 11, 14 and 18 say that Purna's subordi- 
nate tenants had a hut and this was demo- 
lished and new huts constructed. The Sub- 
Inspector says that he found on the 6th 
remnants of an old plinth over which the 
new hut was erected.” 

Though the demolishing of the hut was 
an integral part of the prosecution case and 
the existence of the hut for some days 
before the date of the occurrence was alleg- 
ed as showing the possession of the sub- 
tenants, the learned Jud ge did not direct 
the Jury at all about the importance ‘of 
finding whether it existed or not; 
other hand he observed thus ‘in his 

` charge :—“If they had it (meaning the hut) 
and it was demolished and new huts were 
constructed or even if they had no hut, and | 
Sonaram Pal constructed new huts, whether. 
these subordinate tenants and Adar, bro- 
ther of Purna would not have objected, and 
if: new tenants were backed by armed men 
on behalf of the maliks, a riot was probable, 
and whether there was a riot resulting in 
the death of Sital brother of Srimanta, one 
of Purna's tenants and the wounding of 
Purna's brother and two others was sub- 
. stantially correct or not, is for you to con- 
sider.” He thus told the J ury that even if 
they found that the sub-tenants had no hut’ 
on the land they should proceed further to 
consider whether they could not find the 
accused guilty of rioting. Thisin my opin- 
jon i8. a clear misdirection. He should 
have, on the contrary, told the Jury definite- 
ly and distinctly that if they found that the 
prosecution had failed to prove that there 


was-any hut of the sub-tenants on the -land 


OHHAKARI SHAIK V. EMPEROR. 


on the’ 


713 


at the time ofthe occurrence, they should 
acquitthe accused on the charge of rioting 
as framed. On the question of possession 
the learned Judge did not draw the atten- 
' tion of the Jury to some vital points which 
appear on the evidence. Thecase as laid 
before the Court was that the sub-tenants 
had been in possession of the different 
plots ever since Purna Mondal was 
settled on the land and P. W. No. 9 
Sonatan Moral said that none of the 
sub-tenants used to take settlement every 
year, whereas before the Investigating 
Sub-Inspector P. W. No. 24 Biraj himself 
stated and this statement was recorded 
under s. 161, Cr. P.C., and proved that 
he obtained settlement.of the land 10 or 15 
days before the occurrence; this on ealcu- 
lation would be after the date of the kabu- 
liyat executed by Sonaram Pal and Ayenuddi 
Molangi. There is also no precise evidence 


as to the date on which the hut which 


is said to have consisted of a few posts 
and a thatch and with no walls was actual- 
ly erected. The kabuliyat which Purna 
Mandal executed in 1328 B. S. in favour of 
the landlords, about the contents of which 
he said he had no knowledge at the time, 
was for one year only and was a registered 
document. ‘The attentionofthe Jury was 
not‘at all drawn to these facts. These, no 
doubt are mere omissions but they are 
omissions on vital points. 

On the question of probability as to the 
occurrence the learned Judge also misdirect- 
ed the Jury. Dealing with the respective 
contentions of the parties, the prosecution 
case being that Purna Mondal was in posses- 
sion since 1315 and the defence being to the 
effect that he was on the land only “during 
1328 and_1329, the- learned Judge rightly 
told the Jury that it was for them to con- 
sider whether they would believe that 
Purna was. in possession from 1315. But 
then he proceeded to observe as follows :— 
“But irrespective of the length of his pos- 
session, in view ofthe fact that the settle- 
ment operations are going on, it is for you 
to consider whether Purna could not set 
up successfully an occupancy right in the 
land before the Settelement Authorities 
and whether it would have been easy for 
the landlord to deny it,” He should have 
told them that ifpossession from 1315 or 
about thattime was not proved or if the 
defence story of possession from 13 28 .only 
was established, that would considerably 
weaken the case and necessitate the evidence 
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about the occurrence to be examihed with 
greater scrutiny and suspicion. He did 
not do so; on the other hand, he suggested 
to the Jury that there were facts and cir- 
cumstances—irrespective of the length of 
Purna's -possession which might help 
Purna to set up successfully an occupancy 
right inthe land and which were not easy 
for the landlord to rebut. Nosuch facts or 


circumstances are indicated inthe charge; - 


_on the other hand every thing that appears 

. on the-evidence negatives the existence of 
such aright, The land itself is according 
to the prosecution 151 bighas by the 100 
rasi bigha, and according to the kabuliyat 
executed by Sonaran 236 standard .bighas, 
Purna sub-let almost the whole of the lands 
'to nine persons and kept only about 38 
bighas to himself. Purnas no doubt, has a 
ryoti holding in the village, but that also 
will not enable him to acquire an occupancy 
right in these lands: This direction, there- 
fore, was misleading. A further direction 
on the question of probabilities is also open 
to objection. The learned, Judge said to 
the following effect: "It is for you to: con- 
sider-what a landlord, whothad granted no 
regular dakhilas and when there was no 
lease, would.do to protect themselves (sic) 
against an acquisition ofa tenant right by 
Purna, whether an unscrupulous landlord 
would try toset up another person as a 
tenant and to try to put him in possession 
and if there was an attempt to do so whether 
tlie original tenant would come and object 
and whether a riot would or would not fol- 
low." .'This direction proceeds upon an 
assumption of several facis against the 
landlords which should not have been. as- 
sumed but, on the other hand, left to the 
Jury for their determination. There should 
have been a clear direction, on the other 
hand, that if Purna Mandal did not suc- 
ceed in proving that he had: acquired any 
right to the lands and if it be found that he 
was not actually in -possession either by 
himself or through his sub-tanants and the 
accused persons went under the kabuliyat 
executed by them in favour of the landlords 
and began to build the huts and were op- 
pósed, they could not be convicted of rioting 
with the common object charged. The 
above direction as to probabilities had the 
effect of putting the probabilities in favour 
of the prosecution too strongly before the 
Jury; ənd upon a mere assumption of the 
facts which the Jury were not asked to 
find for themselves, 
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The above, in my opinion, are sufficient 
grounds for holding that. the learned 
Judge's charge to the Jury was vitiated~by- 
misdirection and'sueh misdirection must 
necessarily have prejudiced the accused. 

I would, therefore, allow the appeal and 
setting aside the conviction and sentence 
passed on the appellant, direct that he be 
re-tried. 

Newbould, J.—I agree. 


Appeal allowed; 


"aX, 
Re-trial ordered, 


. ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 553 or 1994. 
August: 6, 1924, 
Present:—Mr. Justice Sulaiman. 

DULLI AND OTHERS— APPELLANTS 


versus 
EMPEROR-—RzZSPONDENT, 

.Penal Code (Act XLV of 1860), ss. 84, 305, 807— 
Dacoity with grievous hurt—Conviction, form of— 
Enhanced punishment, liability to—Criminal Proce- ` 
dure Code (Act V of 1898), s. 85 (1)—Concurrent sen- 
tences, when can be passed. 

Section 397 of the Penal Code does not contain any 
-substantive offence but merely prescribes the 
minimum punishment which can be awarded if robbery 
or dacoity is attended with certain circumstances 
mentioned in the section. A conviction merely under 

.8.3)7 has no meaning. .A conviction in the case of a 
dacoity should be under s. 395 read with s. 397 of the 
Penal Code, in cases where the latter section applies. 
ip. 715, col. 1.] | . . 

Sestion 397 of the Penal C3de applies only to the 
cas? of persons taking part ina dacoity, who them- 
selves us3d deadly weapons, or themselves caused 
grievous hurt, or attempted to cause death or grievous 
hurt, and does not apply to the cass of persons taking 
part in a dacoity who may be liable for substantive | 
offences committed by some of the parties only by . 
virtue of s. 34 of the Code. [p. 715, col. 2] 

Queen-Timpress v. Mahabir Tiwari, 21 A. 283; A. 
W. N. (1899) 76; 9 Ind. Dec. (x. s.) 876, Queen-Empress 
v. Senta, A. W. N. (1899) 186; 28 A. 404 note and Em- 
peror v. Nageshwar, 28 A. 404; A. W. N. (1906) 61; 3 
Cr. L. J. 322, followed. 

Unders.35 (1) ofthe Cr. P. C. a Criminal Court 
has power to direct sentences to run concurrently 
only when the accused is convicted at one trial of 
two or more distinct offences. The Court has no 
power to order sentences to run concurrently with 
Sentences passed in other trials. [ibid. : 

Makbul Husain v. Emperor, 19 Ind. Cas. 336; 11 A. 
L. J. 263; 11 Cr. L. J. 210, followed. 


Criminal appeal from an order of the 
Additional Sessions Judge, Saharanpur, 
dated the 15th May 1994. . 

The Government Pleader, for the Orown. 

JUDGMENT.—This is an appeal filed 
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by four appellants: The first three have 
been convicted under s. 397 of the Indian., 
Penal Code and sentenced to seven years’ ` 
rigorous imprisonment each, and the fourth 
under ss. 397/75 of the Indian Penal Code, 
and sentenced to eight years’ rigorous im- 
prisonment. It has also been ordered that 
the sentences of the first two appellants 
should run concurrently with previous 
sentences passed on them in other dacoity 
cases. - ; 

Quite irrespective ofthe question of fact 
involved, the order on the face of it is 
defective in several particulars. In the 
first place, s. 397 of the Indian Penal Code 
does not contain any substantive offence, 
but «merely prescribes the minimum 
punishment which can be passed if robbery. 
or dacoity is attended with certain circum- 
stances mentioned therein. It follows 
that a conviction merely under s. 397 has 
no meaning. Théconviction in the case of 
a dacoity should be under s. 395 read with 
8. 397 of the Indian Penal Code. . 

The second defect in the judgment is that 
it nowhere shows that the appellants either 
used any deadly weapon or caused grievous, 
hurt to-any person, or attempted to cause 
death or grievous hurt to any person at 
the time when the alleged dacoity was 
committed. What the judgment merely 
shows is that some of the dacoits had a 
pistol, a sword and big knives and that a 
‘pistol was actully fired. .1t does, not, 
. however, show that either of the appellants 
himself used any such. deadly wedpon. In 
order to satisfy myself whether the evidence 
establishes this fact or not, I have read 
the entire prosecution evidence and I 
find that thereis no satisfactory evidence 
that either of these appellants did any of 
the three acts mentioned ins. 397. Their 
convictions under s. 395 read with 
s. 397 cannot be justified. 1 DE 

Before s. 397 of the.Indian Penàl Code 
can be made applicable it is necessary 
that each of the accused is proved to 
have been the offender doing the acts 
mentioned there. When s. 397 does not 
referto any substantive offence s. 34 of 
the Indian Penal Code would be inappli- 
cable, -For purposes of s, 397 all the per- 
sons participating in the dacoity. would not 
‘be held responsible for the acts of the 
others, Itis true that in the case of Queen- 
Empress-v. Mahabir Tiwari (1). Sir Arthur 


Ji 21 A. 263; A. W, N. (1899) 79; 9 Ind. Dec, (Nn. &) 


s 
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Strachey, C. Ji, did hold that “Any person 
taking part in the dacoity who, though he 
may not have himself struck the blow caus- 
ing the grievous hurt, is nevertheless 
liable for the act by reason of s. 34 of the 
Code". Butthis case was dissented from 
by Knox, A. C. J. and Banerji, J., in the 
case of Queen-Empress v. Senta (2), where 
it- was laid down that s. 397 applies only 
to those persons taking part in a dacoity 
who themselves use deadly weapons or 
themselves cause grievous hurt or attempt 
tocause death or grievous hurt, and that 
it doesnot apply to such persons taking 
part in a dacoity who may be liable for 
substantive offences committed by some 
of the ‘parties only in virtue of s. 34 of 
the Code. The same view was followed 
by Aikman, J., in the case of Emperor v, 


. Nageshwar (3). 


On the facis of this case, therefore, it is 
impossible to uphold the convictions under 
s. 397 even if read with s. 395 0f the 
Indian Penal Code. i 

Another mistake committed by the learn- 


.ed Additional Sessions Judge is in his 


ordering .that the sentences of the first 
two accused should run concurrently with 


.the previous sentences passed on them in 


other dacoities, Under s. 35 (1), Cr. P. O., a 
Criminal Court has power to direct that 


‘punishment should run concurrently, butthis 


is only when the accused is convicted at one 
trialof two or more distinct offences. The 
Court has no power to order sentences to 
run concurrently with the sentences passed 
in other trials. This wasthe view express- 
ed by Tudball, J., in the case of Makbul 
Husain v. Emperor (4), and: in that view I 
fully concur. : 

Coming to the merits of the appeall am 
fully satisfied that the charge of dacoity has 
been brought home to allthe four appellants, 


‘Latif admitted his guilt and pointedout some 


18 utensils buried in a heap which are proved 
to be part of the stolen properties. The other 
three appellants have been identified by 
a number of witnesses and there is abso- 
lutely no reason to doubt the genuineness 
of the identification proceedings, Duli 
jumped from the roof of his house and 
attempted to run away as soon as he saw 
the Sub-Inspector but was caught in the 


(2) A. W. N. (1899) 186; 28 A. 404 note, 
. (8) 28 AL 404; A. W. N. (1900) 61; 3 Cr. L. J., 
399 


"(d) 19 Ind. Cas. 336; 11 A. L. J. 263; 14 Or, L. J. 
240. us | 
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market. Zafar and Latif live in a joint 
house and a stolen article was recovered. 
from that house. Another stolen pro- 
;perty was recovered from: the house of 
Aijaz: f à 

. As Iam agreeing with the learned Addi- 
, tional Sessions Judge on the question of the 
.complexity ` of the appellants in this 
dacoity it is not necessary, for me to 
discuss the evidence in greater detail. The 
:. evidence discloses ‘that it was a daring 
dacoity. The dacoits were about 12 or 13 
in number. They seized and beat Durga. 
They were also armed with deadly weapons— 
swords and big knives besides lathis—and . 
.& pistol was actually fired in order to 
frighten the inmates. The dacoits made 
light by burning straw and by lighting a, 


small lamp and the loot lasted for about . 


‘an hourand ahalf. They decamped with, 
properties like utensils, clothes or cash 
and also ornaments taken off from the 

, persons of females. 

I am,therefore, satisfied that both the 
accused were guilty of the offence of 
.dacoity- within the meaning of s. 395 of 
the Indian Penal Code Sentences of 
seven years passed by the Court below are 
_by no means severe, 

It is,of course, open to me to take into 
consideration the sentences passed on 
.Dulli and Aijaz in other trials and impose 
a lesser sentence in this case instead of 
‘ordering that the sentence should run 
.concurrently. I, however, see absolutely no 
ground why I should pass a lesser sentence 
.in view ofthe fact that these two accused 
. have been found guilty of committing other 
.dacoities and have been previously senten- 
ced particularly when those dacoities were 
quite distinct and independent. Iam 
unable to discover any ground for leniency. 
When. persons commit different dacoities in 
‘different villages they are liable to be 
punished for all those dacoities separate- - 
ly. Latif had a previous conviction of 
ee year under s. 457 of the Indian Penal 

ode. - : : 

. Laccordingly find Dulli, Aijaz Ahmad and 
Zafar guilty of the offence of dacoity under 
S.. 395-0f the Indian Penal Code and 

. convict them of that offence and sentence 
them to seven years’ rigorous imprisonment 
each. I find Latif guilty under s. 397 read 

“with s. 75 of the Indian Penal Code and 
sentence him to .eight years’ rigorous 
imprisonment. Their convictions under 
s. 397 are set aside, The order directing 


aN 


- from habitation and 
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that the sentences passed on Dulli and 
Aijaz should run concurrently with the 
previous sentences passed on them is also: 
set aside. In other respects their appeals 
are dismissed. 1 
Z. K. Appeals dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 547 or 1923.. 
January 15, 1924. f 
Present:-—Mr. Justice Greaves and 
.  - Mr, Justice Panton. 
SHAMLAL SINGH AND. ANOTHER—' 
AÀCOUSED— A PPELLANTS 
versus. i 
EMPEROR-—RESPONDENT. 
, Criminal Procedure Code (Act V of 1898), ss. 297, 
$42—Sessions trial—Examination of accused, method 
of—Charge to Jury—-Demeanour of witnesses, state- 
ment as to—-Misdirection. i 
The proper method of applying s. 342 of the Cr. P. 
O. is to bring to the attention of the accused 
specific matters which appear in the evidence against 
him. Merely questioning him generally as to whether 


. he has anything to say or anything to add to what he 


said before the Committing Magistrate is not a 
"EL dd method of applying the section. [p. 717, 
Col. á. 7 

The mere fact that a Sessions Judge states to the 
Jury his impression of the demeanour of some of the 
witnesses, does not amount toa misdirection, as the 
witnesses having appeared before the Jury, itis for the 
latter to judge whether the demeanour of the wit-' 
nesses was such as to diseredit in any way the evi- 
= they had given. [p. 717, col. 2; p. 718 
Col. Le : 

ARGUMENTS.—Babu Debendra Na- 
vain Bhattacharjee (with him Babu Bibhuti 
Bhusan Lahiri), for the Accused.—The ac- . 
cused persons are charged under s. 366, 
Indian Penal Code, for having abducted one 
Susila, in order to have forcible illicit inter- 
course with her. The prosecution story is 
that the woman who lived with one Ambica 
Charan Ganguly, was forcibly taken away 
from his house by some men including the 
accused persons to some distant field away 
there, the accused 
Khuchiram and one Sasadhar had forcible 
sexual intercourse with her. "Thereafter 
she was taken to the house of a certain 
Musalman, where she lived foran entire 
day. Next day she was ultimately brought 
back to Ambica’s house by some persons. 
In the meantime Ambica had lodged in- 
formation with the Police. 

My first point. is that, in this case 
there has been no compliance With s, 342 


» 851. C. 192514 
of the Cr. P. C. In spite of repeated rulings 
of this Court, the Courts do not seem to 
take care. Here the Court admitted the 
statements of:the accused before the Com- 
mitting Magistrate and asked them if they 
would add anything. 'This is absolutely 
wrong. Here there was no writtén state- 
ment filed as in some of the cases reported. 
The statement before the Committing 


Magistrate should not be made to serve’ 


the purpose. 

Secondly s. 363, Cr. P. C. is mandatory. The 
word, "shall" used there is indicative of its 
mandatory nature. TheJudge putsto the 


Juryin his charge, his impressions on the . 


demeanour of several important "witnesses 
without recording the same at the 
time of recording the statement: see s. 360, 
Cr. P.C. The Doctor who was called in 
the Sessions Court, has not been properly 
examined. His deposition in the lower 
Court has been read out and put in. He 
has undoubtedly been cross-examined, but 
that should not be held sufficient to cure 
this defect. . ` 


With regard to witnesses Komez Mandal 
and Laskar Sardar, who’ were declared 
hostile in the lower Court, the fact that 
they have not been called raises a presump- 
tion against the prosecution and the Judge's 
omission to mention it before:the Jury 
is a positive misdirection: In the matter 
of Empress v. Grish..Chander Taluk- 
.dar (1). There are two other cases on 
the point but I need not cite them. More- 


over, when the learned Pleader argued that . 


the. omission to call them: would raise 
a presumption against the prosecution, the 
learned Judge directed the Jury that the 
contention of the Pleader was that they 
should infer. that the witnesses were won 
over, à 

Law requires that evidence should be. 
summed up. Summing up means analys- 
ing evidence and pointing out its bearing 
on the case. The learned Judge has 
merely filled in the gaps and has not 
-clearly put in the discrepancies, specially 
about the identification: “The Jury have 


not at all been assisted by the learned: 


Judge. It led the Jury to come to a 
hasty conclusion. Merely referring the 
Jury to the arguments at Bar will not cure 
.the omission .in the summing up. 

. The learned Judge should have told the 


0 5 C. 614; 5, C. L-R. 364; 2 Ind. Dec. (o. s.) 
998. Pos - 


BHAMLAL SINGH V. EMPEROR. 


:of the accused “bas 


717 


Jury that the only evidence of thé intention 
io rape was the actual commitment of the 
crime and if’ they disbelieved this they 


_ should view the rest of the story with sus- 


picion. -The learned Judgé has also failed 
to.put the defence plea of elopement with 
clearness and cogency. _ 

Lastly the way in which he has put the 
law relating to doubt and its reasonable- 
nessishighly improper. The Judge should 
not lay down a general principle in the 
way in which he has done. The Jury 
should always be ‘taken to be reasonable 
men: 

The submission, therefore, is that the 
conviction should be set aside and accused 
persons acquitted. 


Mr..Khondkar, Deputy Legal Penick 


"brancer, for the “Crown, was not called on 


to reply. 


JUDGMENT.—The two accused in 
this case have been convicted of an offence 
under the provisions of s. 366 ofthe Indian 


- Penal Code, that is to say, abducting a 


woman with intent to commit rape. Each 
been sentenced to 
undergo rigorous imprisonment fora term 
of five years. i , 

Now 12 points have been urged before 
us on behalf of the appellants. First, it 
is said that there has been no sufficient 
compliance with s. 312 of the Or. P. C. 


Apparently, what happened is this that. 


. the accused were asked if they desired to 


make any further statement to what they 
had made before the Committing Magis- 
trate and they refused to do so or to call 
any evidence. Now we have had occasions to 
point out more than once that the proper 
method ofapplying s. 342 is to bring to 
the attention of the accused specific matters 
which appear. in the evidence against 
them and that merely questioning them 
generally as to whether they have any- 
thing to say or anything to add to what 
was said before the Committing Magistrate 
is not a satisfactory method of applying 
s. 342 and we hope that the Courts in 
future will bear this in mind when the 
time comes to question the accused under 
the provisions of s. 342 but we are not 
prepared to say that what was done in 
this case necessitates anew trial. ; 
The second point urged is that the Judge. 
was not justified in stating to. the Jury 
his impression of the demeanour of some 
of the witnesses without recording, as if 
è 
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is said he should have. done, his views at 
the end of their depositions. But after 
all, there is really nothing in this point. 
The Jury saw the witnesses and it was for 
them to judge ‘whether the demeanour of 
the witnesses was such as to discredit in 
any way.the evidence that they. had given. 

Thirdly, it is urged that there was a 
material defect in that the Doctor was 
not examined-in-chief before the Jury but 
‘his deposition before the Comunitting 
Magistrate was read without his being ac- 
tually called. But after-all, he was cross- 
examined and the Jury had an opportun- 
ity of judging of his credibility as a 
result of the cross-examination that was held. 

Fourthly, it is said that the two witnesses 
. Komez Mandal and Laskar Sardar who were 
called before the Committing Magistrate 


and who subsequently were allowed to be: 


treated as hostile witnesses should, at any 
rate, have been tendered for cross-examina- 
tion before the Jury. We think that 
^" there is considerable force in this comment. 


But after all, despite what has been urged 


by the learned Vakil, it does not seem to 
us that their evidence was very material. 
It was directed to the question why the 
woman was taken to the accused, Sham 
Lals house against her wish instead of 
being taken to her own bari but I doubt 


really if their evidence affected the matter ` 


very much one way or the other. | 
Fifthly, it is urged that there was no 

proper summing up to the Jury and we 

were referred to various discrepancies ap- 


pearing in the evidence of the prosecution’ 
should have- 


witnesses, which it is said, 
“been pointed out to the Jury in some 
detail. But the summing up has been 
read to usand we are not prepared to say 
that itis so deficient in this or in other 
matters that we should direct the accused 
to be re-tried. An 
Sixthly, it is sald that the learned Judge 
should not have suggested to the Jury 


that Komez and Laskar were won over by ` 


the defence and that there was evidence 
to this effect whereas it is said that there 
was not. We do not think that there is 
much substance in this point. What the 
learned Judge did say in his charge is: 
“The defence urge- you to consider that 
if they had been examined in this Court 
they would not have supported the prose- 
cution story, The prosecution admit the 
argument and state that those men have 
been won over by the defence,” This 
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being the charge, we do not think that there 
is really any force in what was urged with 
regard to the sixth contention. i 

Seventhly, it is said that the learned. 
Judge should have told, the Jury that the 
evidence with regard to the conduct of the 
brother of the second ‘accused and that of 
the first accused’s relations were not evi- 
dence against the appellants. It is said 
that this evidence was prejudicial to the 
accused and that the Jury should have 
accordingly been warned with regard to it. 
But the same remarks that we have made 
with regard to the evidence of Komez and 
Laskar apply to this evidence and I doubt 
if it is really very material. 

Highthly, it issaid that the Jury's atten- 
tion should have been drawn to the fact 
that the nearest neighbours were not called 
and it is said that this is really no-explana- 
tion and that the explanation which was 
given by the Police that there were only 
women in this house is of no value. We 
do not think, however, that there is very 
much in this point.’ 

Ninthly, itis said that the attention of 


. the Jury was not directed to the effect 


upon the prosecution case of what would 
have happened if they had disbelieved 
the story of rape. It is suggested that 
they did not accept this story. I am not 


-sure whether this is so or. not but I am 


inclined to think that probably the Jury 
came toa unanimous verdict because they 
did accept the evidence of the woman, pro- 
secution witness No. 1 with regard to the 
fact that she was raped. | 

Then the tenth point dealt with the 
fact that the charge of rape was not origin- 
aly made by the woman herself and 
criticism has been directed to the sugges- 
tion made by the Judge tothe Jury that. 
probably she did not raise this question at 
first out of her natural modesty. We do 
not think, after referring to the passage 
in the charge which will be found at the 
foot of page 5 of the copy before us, that 
there is really anything in this point. 

The eleventh point is that the defence . 
case was not properly put tothe Jury and it 
is said that all that the learned Judge, did 
was to direct thé-Jury's attention to the 
line of the. cross-examination as suggesting 
what the case was. It is said, however, 
that this was not sufficient and that the 
learned Judge should have specifically 
placed before the Jury the fact that the 
defence case was that the woman had 
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eloped with some person, -Here again, 
reading the. charge on this point, we do 
not think that from. the charge: it can be 
‘shown that the defence case was not fairly 
“put to the Jury by the Sessions Judge: __ 
Lastly, criticism is directed tothe Judge's 
interpretation of "reasonable doubt." Bui 
here again we do not think that this can 
be seriously objected to. After all, the 
case was really a very simple one. The 
woman had told her story and there was 
the evidence .of Ambica with whom the 
woman lived. It was really for the Jury 

. to decide whether they accepted the simple 
.Story of these witnesses or whether they 
were not prepared to acceptit. This seems 
to us the only question that really arises 
in this appeal. The Jury thought fit to 
accept the story and it is not open to us 
to say after seeing the evidence that there 
"was no evidence upon which the Jury were 
“justified in accepting the prosecution story. 
'* For these reasons the appeal is dismissed. 

Z.K, ^ ^ Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal REvisroN No. 247 or 1924. 
July 30, 1924, 
Present:—Mr. Justice Boys. 
“PITA AND oTHERS—APPLICANTS 
versus 


! EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 340, 
540—Right of accused person to be represented by 
Pleader and to cross-examine prosecution witnesses 
Duty of Magistrate—Procedure—Witness called by 
Court—Cross-examination, right of. 

Where a witness is called under s. 540 of the Or. 
P. C., both sides have a right to cross-examine that 
witness freely. It is entirely wrong to describe as 
cross-examination that which {consists of certain 
questions being suggested by the defence to the Court 
me > questions being put by the Court. (p. 720, 
col. 2. T 

The spirit of the law requires that if an aceused 
person wishes to be represented by a Pleader he 
should be given an opportunity of being so represented 
and should also have an opportunity of cross-ex- 
amining the witnesses for the prosecution [ibid.] 

Where at the “commencement of a trial the accused 
desires to be:'given an opportunity to engage a 
Pleader and ‘there has not already been a sufficiently 
long period given to him for this purpose, the Magis- 
trate mayi proceed up to the end of recording his 
evidence of the erence witnesses and from 
that stage he should allow an adjournment in order 
to enable the accused to appoint a- Pleader and that 
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adjournment must be long enough to enable the 


- Pleader to get proper instructions and to prepare 


himself for cross-examination. [p. 720, col. 2; p. 721, 
col. L] - : 


Queen-Empress v. Ram Charan Lol, A. W N. (1895; 
40and Sheo Prakash Singh v..Rawlins, 28 ©. 591, 
referred to. 


Criminal revision from an order of the 
Sessions Judge, Mainpuri, dated the 3lst 
March 1924. 

Mr. J. M. Banerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown, 


JUDGMENT.—In this case certain 
persons have been prosecuted and convict- 
ed of assaulting the Police and rescuing 
certain persons whom the Police had arrest- 
ed on. the 28th of October 1923. On that 
occasion the . Police were driven off after 
they had used their fire arms killing two 
men and injuring others. Latera number 
of villagers were arrested and were placed 
before a Magistrate on thé 3rd of November 
1923. Itisamatter of complaint in this 
Court in revision that these accused persons 
werenever given a reasonable opportunity 
of defending themselves. On the date on 
which they were produced in Court, the 3rd 
of November 1923,. the Magistrate at 3-30 
P. M. ordered that the case should be heard 
the next day in the Jail. It appears from the 
record that practically the first step in the 
proceedings in the Jail on the 4th which 
was a Sunday was the presentation of an 
application by some friend of the accused 
asking for àn opportunity to engage a Plea- 
der and thatthe evidence might be taken 
in that Pleader's presence. In view of 8. 310 
there ean be no doubt that the accused 
were entitled to berepresented by a Pleader. 
But this is not the most serious error com- 
plained of by the applicants here in 
revision. The reasonable course to adopt, 
if that had been theonly applieation, would 
have been for the Magistrate to proceed with 
the 'evidence-in-chief for the prosecution 
to allow, if it had 
not already been allowed, a reasonable time 
for the accused toappoint a Pleader. This 
application was, however, bluntly refused on 


- the allegation thatthe accused had plenty 


of time to appoint Pleaders since the pre- 
vious day and that he would have to send 
the prosecution witnesses away again, Nei- 
ther of these reasons appear to me a valid 
reason. What he should have done is to 
tell the accused that he would proceed with 


- the evidence-in-chief of the prosecution 


witnesses and would then allow them a rea- 
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sonable, time to appointa Pleader. The 
nextstep was that he examined six of the 
prosecution witnesses ànd took down the 
accused's statements, framed a charge-sheet 
and said that he would take the remaining 
prosecution witnesses the next day. At the 
end, after the statements of the accused, 


he asked them whether they wished to. 


cross-examine. Having had their applica- 
tion for time to 'áppoint a Pleader rejected, 
these ignorant villagers very naturally. 
said, “mo, we do not wish to cross-exa- 
mine.” Noone who has had 12 months’ 
experience of the lower Courts and of this 
type of villager would for one moment 
expect that they would give any other an- 
swer. They would be utterly incapable of 
themselves cross-examining the witnesses. 
On the 5th of November further prosection 
witnesses were examined and the accused 
were further examined and they stated that 
‘they would produce defence witnesses. By 
this time they had succeeded in engaging 
the services of a Pleader who put in an 
application asking .for another date to be 
fixed for cross-examination. “There was 
nobody there who could properly instruct 
him on behalf ofthe accused. The pairo- 
kar and relativesof the accused lived in 
Agra and the Pleader had had no time to 
get his instruction through the relatives 
who had come from Agra to Mainpuri. The 
Deputy Magistrate refused this application 
onthe ground that the Pleader could get his 
instructions from the accused themselves. 
In a later application which was filed on 
the 6th, itis stated that the Pleader also 
made an oralapplication to be allowed to 
. cross-examine the witnesses on the 5th, pre- 
sumably. when the application for postpone-, 
ment had been rejected, and that this appli- 
cation was refused on the ground that he 
had no right left. On the 6th a further ap- 
plication in which all the previous proceed- 
ings wereset outat length was filed asking 
for thé prosecution witnesses to be re-sum- 
moned. On this application the Pleader 
was told that the case was not fixed for the 
6th and ifthe accused wanted the prosecu- 
tion witnesses he could summon them as 
defence witnesses paying the necessary 
expenses. Subsequently on the 13th of 
~ December it appears that the Deputy Magis- 
trate. summoned three of the prosecution 
witnesses, not four as he says, under s. 540, 
Cr. P. C. In an explanation which has been 
- furhished by the learned Deputy Magistrate 
to this Court he says that, as the defence 


- PITA v. EMPEROR. 


[85 Í. C. 1925] 


had left no legal right of cross-examination 
at that stage, he re-called the witnesses 
unders. 540 of the Cr. P. C. at the desire of 
the Counsel for the defence, and questions of 
the nature of cross-examination suggested" 
by the defence Counsel were put to the 
witness “from the chair”. There is nothing 
whatéver to justify this procedure. If a 


‘witness was called under s. 540 both sides, 


had aright to eross-examine: that witness 
freely. It is wholly misleading to describe 
as a cross-examination that which consisted 
of cetain questions being suggested by the 
defence to the Court and those questions 
being put by the Court. Ihave detailed : 
thesé proceedings at length because I have 
no hesitation in holding that the accused 
were not fairly treated. This was an impor- 
tant case and a serious casefor the Crown. 
It was no less serious for the accused. It is 
obviously in accordance with the spirit of . 
the law that they should berepresented by. 
a Pleader, if they wishedto be so represent- 
ed. Itis obviously in accordance with the 
spirit of thelaw that they should have an op- 
portunity of cross-examining the witnesses. 
The prosecution and the Deputy Magistrate 
can fall back on the fact that on the 4th of 
November when the accused were examined 
they were asked if they wished to cross-ex- 
amine. Even putting aside the fact that their 
right of being represented by a Pleader as 
laid down in s. 340 had been refused, I should. 
still hold that this was merely a literal 
compliance with the law and a most obvious 
breach of it in the spirit, and I would invite 
the attention of the Deputy Magistrate to 
the remarks of Mr. Justice Aikman in Queen- 
Empress v. Ram Charan. Lal (1) and par- 
ticularly to the remarks. of Ameer Ali and 
Pratt, JJ., in Sheo Prakash Singh v. Rawlins 
(2) where they said “The work of this Court 
would be appreciably lightened, if the Subor- 
dinate Magistrates, in dealing with the law re- 
lating tothe rights of accused persons, would 
construe itin a less technical spirit than’ 
they are sometimes accustomed todo, In. 
the inferior Courts the right principle is oc- 
casionally reversed and a person is presume, - 
ed to be guitly the moment he is accused 
and every attempt on his part to prove his in-. 
nocence is regarded as vexatious”. J have 
no hesitation whatever in holding that while 
the Magistrate could have been right in 
proceeding up to the end of the prosecution 


(1) A. W. N. (1895) 40. 
(2) 28 0. 594, l 
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witnesses, from that stage he should have 
allowed an adjournment in order to enable 
the accused to appoint a Pleader if there 
liadnot already been a sufficiently long 
period,and that that adjournment should 
have been long enough to enable the 


Pleaderto get proper instructions and to, 


prepare himself forcross-examination. What 
isa proper period mustbe a: question for 
reasonable decision in each case. In this 
case the whole proceedings of the 4th and 
the 5th were most unwarrantably rushed 


and the accused were really given no pro- | 


per opportunity of defending themselves. 

I set aside the whole of the proceedings 
subsequent to the termination of the evi- 
denceof the prosecution witness on the 5th of 
November and direct that the Magistrate 
proceed to hear the case properly and fully 
from that stage. To this extent the appli- 
cation is allowed. I am- informed that the 


Magistrate in question has been transferred. ` 


If-this is not so, the District Magistrate will 
see that the case is taken up again, not by 
the same Magistrate but by some other 
Magistrate. 


Z.K. Application allowed. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
: ORIMINAL REFERENCE No. 25 or 1924. 
September 18, 1924. : 
À Present :—Mr. Dalal, J. C. 
MUBARAK ALI AND OTHERS—ACOUSED 
: APPLICANTS 


A < versus" 
ABDUL HAQ--COoMPLAINANT—OPPOSITE 


ARTY, 

Criminal Procedure Code (Act V. of 1898), ss. 177, 
526 (1) (1)—Complaint filed in wrong Court —Transfer 
of case—High Court, power of. ` : 

Where an offence is being enquired into and tried 
bya Court contrary to the provisions of s. 177 of 
ihe Or. P. C. the High Court has jurisdiction to 
direct the transfer of the case under s. 526 (1) (i) of 
the Code to a Court having jurisdiction to try the 
case. 


Case reported by the Fourth Additional. 


Sessions Judge, Lucknow, by his order. 


dated the 19th July 1924. 


Mr. Suraj Prasad Khandailwal, for the . 


Applicants. ` 


Mr, S, M. Ahmad, for the Opposite Party. . 
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- ORDER.—A complaint under s, 500 
Indian Penal Code, was wrongly filed by the 


' complainant in the Court of the City Magis- 


trate who had no jurisdiction. The offence 
was committed in the village of Takrohi 
which is situated within the jurisdiction of 
the Magistrate trying cases of the Sub-Divi- 
sion of Lucknow. The City Magistrate 
transferred it to a Special Magistrate who 
issued process. The defendants applied 


' in revision to the learned Sessions Judge to 


quash the proceedings and the matter has 
been referred to this Court. I do not 
think that the proceedings should be quash- 
ed. This Court has power to transfer the 
proceedings to the proper Court having 
jurisdiction. The learned Counsel for the 
applicants referred me to the case of 
Emperor v. Sheo Dayal (1) where a learned 
Judge of this Court quashed the proceed- 
ings and refused to transferthem to the 
Court having jurisdiction. With all res. 
pect Iam not prepared to follow that rul- 
ing. my opinion, the present case is 
covered by the authority of the High Court 
under s. 526 (1) (4) of the Cr.P.C. This 


. offence is being inquired into and tried 


by a Court contrary to the provisions of 
s. 177 which lays down that every offence 
shall ordinarily be inquired into and tried 
by a Court within the local limits of 
whose jurisdiction it wascommitted. This 


.error can be rectified by this Court by 


transfer to the Court having jurisdiction. 
It is certain that the complainant desires 


,to proceed with the matter; he is repre- 


sented in this Court. Under the circum- 


: stances it will.be a futile proceeding to 


quash his complaint as it stands and direct 
him to take his complaint to another Court 
when this Court can on its own motion 
order trial by a Court having jurisdiction, 

In the result I remit these proceedings 
to the District Magistrate of Lucknow with 
a request that the complaint shall be sent 
for trial to the Magistrate who has juris- 
diction within the village of Takrohi. 1 
may give it as my opinion that the matter 
should be tried by a stipendiary Magistrate 
and not transferred to the Court of an 
Honorary Magistrate. < 

Z. K. Proceedings remitted, 


(1) 57 Ind. Cas. 459; 23 O. O. 87; 21 Or. L. J. 635, 


> 


, accused being a goldsmith, 24 
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ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 339 or. 1924. 
August 28, 1924. 

., Present :—Mr. Justice Mukerji. 
CHHOTEY LAL-——APPLICANT 
versus” 
EMPEROR—Oppositz PARTY, 


Penal Code (Act XLV of 1860), s. ,11—Ewidence . 


Act (I of 1872), s. 114, Ill. (a)—Receiving stolen-pro- 


perty—Burden of proof—Possession long after theft-— - 
-Guilty knowledge—Presumption. 


In a case under s. 411 of the Penal ‘Code the bur- 
den is on the prosecution to prove the guilty know- 


` ledge of the person prosecuted. There may, however, : 


be circumstances in which this guilty knowledge may 
be inferred and may be accepted as conclusive if no 
explanation is forthcoming on the part of the accused 
person. [p. 722, col. 2.] 


Where certain silver ornaments of the ordinary type- 


which had. been removed during ‘a dacoity "were 
recovered from the person of the accused’s wife, the 
years after the 
dacoity and the explanation of the accused was that 


. he had himself made the ornaments for the use of 
his wife: | : mae: 

' Held, that no, presumption could arise in the case 

- that the accused had received the ornaments knowing 


them to have been stolen. [p. 723, col. 1.] 
Emperor v. Sughur Singh, 29 A. 138; 8 A. L: J. 


808; A. W. N. (1906) 314; 4 Cr. L. J. 436, Ram Charan^ 
Saha v. Haji Meah Haji Abdulla, 21 Ind. Cas. 17]; ` 


17 ©. W. N. 1129; 14 Cr. L. J. 5971, Emperor v. 
Rajendra Roy, 47 Ind. Cas. 64; 22 C. W. N 596; 27 OC. 


. L. J. 311; 19 Or. L. J. 868 and Queen-Empress v. T. 


Burke, 6 A. 224; A. W. N. (1884) 55; 3 Ind. Dec. (xN: s.) 
832, relied on. ; - ` 

Ths illustrations to s. 114 of the Evidence Act only 
exemplify the law as enacted in the section and can- 
not bs taken to restrict the sense of the section. The 
section itself simply says that the existence of any 
fact may be presumed which the Court thinks likely to 


have happened, having regard to the cammon course: 
- of natural évents, human conduct, etc. 


ural iun [p. 722, col. 2.] 
Criminal revision from an order of the 


“Sessions Judge, Kumaun, dated the 29th 


of April 1924. . 
Mr. G. N. Kunzru, for the Applicant. 
The Assistant Government Advocate, for 

the Crown. . E " 
SUDGMENT.—The applicant ` was 

charged with having committed an offence 


unders. 411 ofthe Indian Penal Code and 
' was sentenced to undergo rigorous imprison- 


ment for one year. He appealed to the 
learned Sessions Judge, but his appeal was 
dismissed, 

In this Court, it has been contended that 
onthe facts found and in the circumstances 
of the case the prosecution has failed to 
prove a case under s. 411 of the Indian Penal 
Code. f : 

The following facts‘appear to have been 


established. Two and a half years before - 


the discovery of the articles at. the 
applicant's house, these had been re- 
E. 2 _ : t P, 


person. 


- account for his possession. 
.that the word ‘soon’ has been used in this 


[851 0.1995] . 


. moved from- the houses of the two com- 


plainants by means of a dacoity. The... 
articles are four silver ornaments of the. 
total value of Rs. 100. The applicant 


.isa goldsmith.by casteand profession. He 


wasasked whence he got those articles and 
he replied that he himself had. made them.- 


: for his wife. The articles were found, except 


in one case, on the person of the wife of the 
applieant. There is no evidence thatany . 
attempt had been made to conceal the pro- 
perty. On the-other hand-they were found : 
at places where the goods belonging to the : 
applieant or his wife would be naturally 
found. It was further found that, the ex- 
planation of the applicant that he had made. 
those goods himself was false and that the 
goods had been really the property of the 
two complainants Gannu Singh and Govind 
Singh. The questionis whetherin the cir- 
cumstances of the case the prosecution was 
entitled to raise ‘the presumption that the 
àpplieant wasin possession of the articles 
having reason to believe that they were 
Stolen property. 2o ine 
It appears to me that it is certainly on 
the prosecution to prove the guilty know- - 
ledge of the person prosecuted. There may, 
however, be circumstances in „which this. 
guilty knowledge may be inferred and may 
be accepted as conclusive if no explanation - 
is fortheoming on the part of the accused 
Such acase is mentioned by way 
of illustration in clause (a) to s. 114 of tho 
Evidence Act. There itis. stated that, if a 
man be found. in possession of stolen 
goods soon after a theft, the presumption 
would be that the man was either himself. 
the thief or that he knew that the góods 
were stolen, unless he could satisfactorily 
It is to be noted 


illustration. An illustration only exempli- : 
fies the law. as enacted in the Code and 
cannot certainly be taken to restrict the 
sense of the section. But the section itself 
simply says that. the existence of any fact 
may be presumed which the Court thinks 
likely tohave happened, having. regard to 
the common course of natural events, human 
conduct “ete. The question, therefore, is, 
can it be said that the person who was found . 
in possession of stolen ,property 2$ years 
after the actual offence, by which the owner 
lost it, must be presumed to be in posses-., 
sion with guilty knowledge, unless he can - 
account for his possession? In judging a 
case, regard must be had to the nature. of 


I, C. 1925] 
the property. ‘The property, as I have al- 
ready mentioned in this ease, is silver orna- 
ments—articles which would easily change 
hands from’ time to time—and is articles 
which may; in the common, course of events, 
find their way to asilversmith’s shop. Speak- 


ing, therefore, of the presumption, itis difi- : 


cult to say that there is any presumption 
of the guilty knowledge in this ‘particular 
case. . 

Several cases have bsen referred to, and 
in my opinion, although every case has been 
decided on the peculiar facts of it, there 
seers. to bea strong opinion against the 
raising of any presumption in favour of the 
prosecution where there has been a delay 
between the loss of the goods and the re- 
covery of them, 1 do not propose to dis- 


cuss any of the cases except one, viz., Em-: 


peror v. Sughar Singh (1). In that case the 


appellant was found in possession of certain ^" 


ornaments oftheordinary type and these 
were found six months after the dacoity by 
‘which they were lost, and it was held that 
no presumption under s. 114 of the Evidence 
Act could be raised to imply guilty know- 
ledge. Their Lordships laid special stress 
onthe word ‘soon’ to be found in illustra- 
tion (a) to s. 114 of the Evidence Act. 
"The other cases are Ram Charan Saha v. 
Haji Meah Haji Abdulla (2), Emperor v. 
Rajendra Roy (3) and Queen-Empress v. T. 
Burke (4). - i . 3 

I hold that the prosecution has failed to 
prove the guilty knowledge on the part of 
the applicant. ] i 


I set aside the conviction and the sen- 


tence. . x 
The applicant is on bail and he need not 
suirender, | row ] 
Z. K. 


Conviction allowed. 


` (1) 29 A. 138; 3 A. L. J. 803; A. W. N. (1905) 314; 
4 Cr. L. J. 436. ` 
.3) 21 Ind. Cas. 171; 17. C. W. N. 1129; 14 Cr. L. J. 


911. : 

(3) 47 Ind. Oas. 64; 22 C. W. N. 596; 27 C. L. J. 
311,19 Or. L. J. 808. -- : 
Tu 6 A. 934; A. W. N. (1884) 55; 3 Ind. Dee. (x. s) 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 584 or 1923. 
f - February 18, 1924. 
Present :—Justice Sir Ewart Greaves, Kr., 
5 and Mr. Justice Panton. 
KALIA alias KALA GAZI alias ABDUL 


: MALI AND O0THERS—ACCUSED—APPELLANTS 


: versus 
EMPEROR—OppositTz Party. 
Criminal Procedure Code (Act V of 1898), s. 172— 


“Personal diary of Police Oficer, entries in, whether 


admissible -List of stolen property supplied during 
investigation and list of names of suspects, [adm issibil- 
ity of— Map prepared by Police Officer during investi- 
gation—Statements made by third persons, whether 
should be entered, 

Entries made in a personal diary kept by a Police 
Officer, who did not start the investigation of a case 
and did not take any part in tie investigation, doi 4 
fall within the purview of s. 172 of the Cr. P. O,md 
are not, therefore, inadmissible in evidence by viita 
of the provisions of that section. [p. 725, col. 1.] 

A. list of stolen property handed to a Police Officer 
in the course of investigation is not admissible in evi~ 
denee and should not be placed before the Jury. Tha 
admission of such a list, however, would not of 
itself vitiate the trial unless it is shown that the 
accused have been prejudiced by such admission. 

A map prepared by a Police Officer during tlie course 
of the investigation of a criminal ease should not, on 
the face of it, contain statements which have been made 
tothe Police Officer by some other person. [ibid.] 

* 


Where the names of certain persons are sent to the 
Police as being the names of those who are suspected 


' of being concerned in the commission of an offence, 


and the evidence of the person who supplied thesa 


.names to the Police is challenged in Court, the list 


‘of names supplied by him is admissible in evidence 
to corroborate the - statement of the witness in 
answer to.the challenge. [p. 725, col. 2.) 

. ARGUMENTS.—Babu Sasadhar Roy, 
for the Appellants —The whole trial is based 
on aseries of inadmissible evidence and the 
charge is full of. misdirections. Exhibits 2, 
3, 4 and 5 are wholly inadmissible in evi- 


. dence and I shall deal with them one by one, 


Exhibit 2 is a piece of paper purported to 
have been written by Sonatan at the dicta- 
tion of Waheb Ali and contains the names 
of seven.persons including the accused in 
The names were taken by the 
chaukidar to the Police. Station, when a 
Police Officer had already been sent to the 
place of occurrence. The names given out 
must have exercised a great influence on the 
mind ofthe Jury. The document itself is 
very suspicious. The document was to- 
tally inadmissible in evidence and use 
made of it by the learned Judge haa 
seriously prejudiced the accused. Ex- 


hibit 3is part of the Police Diary and itis 
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totally excluded by s. 172, Cr. P.C. How 
the Inspeetor's diary could be used in evi- 
dence is beyond all comprehension. Exhibit 
4 is a list of stolen property. This list was 
furnished by Waheb Ali during the course 
of the investigation and as. such it is 
excluded bys. 162, Cr, P. C. Exhibit 5 is a 
. map prepared by the Sub-Inspector dur- 
ing the investigation. The various state- 


ments made.in the body ofthe map were. 


collected by the Sub-Inspector in the course 
of his investigation and as such they are 
equally excluded. The learned Judge's 
charge is full of misdirections. The charge 
itself is so lengthy and elaborate that it 
must confuse any common person and that in 
itself is sufficient misdirection. The learned 
‘Chief Justice once set aside a conviction on 
this ground alone. One peculiarity is 
noticeable in the charge, The learned 
‘Judge has emphatically put forward his 
views of fact and nowhere has he warned 
‘the Jury that they must show their own 
conclusion of fact. i 
Mr. Khondkar, for the Crown, was 
asked toreply only as regards the admis- 
sibility of Exs.2 and 3. So far as Ex. 2 
was concerned it must be remembered that 
this was produced at the Police Station 
‘within 8 hours of occurrence. The only 
information that had been sent to the Police 
prior toit was the telegram which wasa 
‘pare-message. The chowkidar's informa- 
‘tion with details was the real first informa- 
‘tion and as such the exhibit, as part of the 
first information is admissible. Moreover, 
it can be admitted as corroborative of the 
evidence of Sonatan. Because it was only 
this that waschallenged that the piece of 
-` paper was produced.. As regards Ex. 3, it 
' “must be remembered that it is merely the 


memorandum made by the Inspector, who 


“was in charge of the Thana and was not 
investigating with the affair. His note 
‘cannot, therefore, be excluded under s. 172, 
Cr. P. C. 

JUDGMENT.—The five appellants 
"before us were tried before a Jury of five 
persons and they were convicted of offences 
under the provisions of ss. 395 and 397 of 
the Indian Penal Code. Two Jurors were 
'3n favour of their acquittal and three Jurors 
were in favour of their conviction and the 
learned Officiating Additional. Sessions 
Judge agreed with the verdict of the 

- majority of the Jury and sentenced the first 

‘three appellants to five years’ rigorous im- 


prisonment under s. 395 and the other two 
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appellants to seven years under s. 397. Now 


the charge has been attacked in seven 
particulars. First of all, it is said that the 


. learned Judge was wrong in referring the 


Jury to Ex. 3 and admitting it in evidence 
because it is urged before us that itis in- 
admissible in evidence under the provi- 
sions of s. 172 of the Or, P. C., and it is 
said thatit-could only be used for the 
purpose of contradicting the Police Officer 


who wrote the diary and for no other pur- 


pose whatsoever. The second point urged 
is that Ex. 4 which is a list of the property 
stolen-at the dacoity and which was given 
by Waheb Ali to the Police Officer was not 
admissible in evidence having regard to 
the provisions of s. 162 of the Or. P. O., 


“and having regard to the fact that the list 


was givenin the course ofthe investiga- 
tion. The third point urged is with regard 
tothe admission of. Ex. 2. Exhibit 2 was 
a list, a translation of which is before us, 
which contains the names of seven persons 
and also in -writing “1,500.” It is said 
that this was not admissible in evidence ' 
and that oral evidence for the purpose of 
explaining it should not have been allowed 
to be given and it-is suggested that the 


trial has been vitiated by reason of the 


&dmission of Ex. 2. The fourth point urged 
is with regard toa map Ex.5 which was 
prepared by the Sub-Inspector, prosecution 
witness No. 15. The specific objection 
raised to Ex. 5 is that it contains on the 
face of ita statement which must -have 


‘been obtained by the Sub-Inspector from 


certain persons’ and it is said that Ex. 5 is 
not admissible in evidence for this reason. 
The fifth point urged is with regard to 
paras. 2 to 7 ‘of the charge of the 
learned Judge and it issaid that if these 
paragraphs are read they are in the nature' 
of statements -of facts representing the 
-views of the Judge himself.and these para- 
graphs are objected to because it is said 
thatthe learned Judge has imposed his 
own views of the facts upon the Jury and 
has not allowed them to. form their 
own views upon the facts and it is said that 
he has never told the Jury in the whole 
course of his charge that questions of 
fact were for them and for them alone. 
The sixth point urged is that the charge 
is soinvolved as to amount toa mis-direc- 
tion in itself. The seventh point is with 
regard tosome portions of the evidence 
which, it is said, were not placed before. 
the Jury atallor placed before the Jury 
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in such & way asto have prejudiced the 

accused. But the real gravamen of the 

attack made upon the charge. is with re- 

gard to the admission of Exs. 2, 3,4 and 
. 9. I willtakethe points in order. 

-So far as Ex. 3 is concerned we have 
seen: the document. It is a personal diary 
and it appears that the officer who made 
entries did not start investigating. and that 
he never investigated and it seems to us 
for this reason that it does not fall With- 


in the provisions of s. 172 and that the: 
point urged against the charge on this head ` 


fails for this reason. | ' 
Then so far as Ex. 4 is concerned this is 
merely, as I have already, stated, a list of 
stolen property which was given by Walieb 
Ali in the course of the investigation. The 
learned Judge in his charge to. the Jury 
. refers to Ex. 4 in these terms ‘‘Waheb also 
stated to the daroga that articles were 
taken away by the dacoits and the daroga, 
. wrote out the same." Now we agree with 


the criticism that has been directed against ' 


the admission of Ex. 4. 'It was given, ag 
appears, in the course of the investigation 
.and it should not have been dealt with as 
it was by the learned Judge or admitted 
in evidence.’ But after all the mere admis- 


sion of this document is ‘not in itself suffici- ' 


ent. We.must be satisfied that the appel- 
lants have.been prejudiced by the fact that 
this document was admitted, .After.all it 
is. only alist of the property stolen at the 
time of the dacoity. I can well imagine 
that if it had purported to show this or that 
article found in the houseof one or other 
of the accused they might have well been 
prejudiced by the admission of this docu- 
ment in evidence in the case. But this 
isnot so, Itis not seriously disputed that 
on thenight of the otcurrencein question 
a dacoity infact took place at Waheb Ali's 
house and.that certain articles disappeared 
in the course of that dacoity and wearenot 
prepared to say that the accused have been 
so prejudiced by the admission of this 
document that we should set aside the 
conviction on this ground and direct the 
| ‘appellants to be re-tried. 
Then we come to Ex, 2. This,’ as we have 


already stated, is the list containing the. 


, names of seven persons and the figures 
-already mentioned. It appears that it 
was written by one Sonatan who was called 


asa witnessin the case and it appears to' 


have been written under the following cir- 
cumstances, A telegram was despatched 
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at about one o'clock of the night of the 
occurrence toa Police Station at. Braman- 
baria containing no details but merely 
stating that a dacoity had taken place and 
that certain persons were injured. As a 
result of this telegram an Investigating 
Police Officer was sent from Brahmanbaria 
but he failed to arrive by the first train 
and achowkidar was despatched by train to 
Brahmanbaria. Itappearsthat the chowki- 
dar asked for a list of any persons who 
might be suggested to have been implicated 
in the dacoity and that accordingly this 
document, Ex. 2 was given to him. The 
list was given, I understand, by Waheb Ali 
andas he was unable fo writeor for some 
other reasón it was written out by Sonatan. 
The chowkidar started at 8 4. M. taking this 
list with him and delivered it at the Police 
Station at Brahmanbaria. I should say 
that a doubt has been thrown on the 
authenticity of thislist having regard to 
the paper upon which it was written which 
is a piece of paper used at dispensaries. 
Nowit seems tous that this document or 
rather the admission of this document can 
"besupported on the two grounds urged by 
the learned Counsel who appeared for the 

Crown, the Deputy Legal Remembrancer. . 
It was given some 8 hours after the occur- 
rence, Thé only information that could have 
thén been given was the telegram to which 
I have already referred. No investigation 
had been started although it is true, that 
the Police Officer had left Brahmanbaria at 
the time when this list was on its way 
there. Itseemsto us that in the circum- 
stances it is possible to say that Ex. 2 was 
really the first information or some part 
thereof, for it is somewhat difficult to 
treat the telegram by itself as the first 
information. But even if this is not 80 we 
think thatit would be admissible in evi- 
dence to corroborate the witness Sonatan 
whose evidence was challenged andit was 
upon this challenge that Ex. 2 was pro- 
duced. Accordingly, we are not prepared 
to say that the reference of the learned 
Judge to Ex. 2 was wrong or has vitiated 
his charge. 

‘Then comes the fourth point, Ex. 5. It is 
true that the map does contain upon it cer- 
tain thingsiwhich must have been supplied to 
the-Police Officer by some person, for instance 
there appear on the map against the letter 
“S” these words “This is the position of 
the witness Daulat" and so on. Now 
strictly speaking the map should not have 
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been admitted i in this. form unless there 
had: been the evidence of Daulat as to what 
he said to the officer and the evidence of 


is the Police Officer as to what Daulat told him 


which would have made it evidence. But 
after ‘all, the evidence of Daulat Ali makes 
it clear ‘that he has explained the position 


of his house and the position he occupied on- 


the night of the occurrence and during the 
^ progress of the dacoity. It, therefore, 
appears that there is no substance in the 
criticism that has been directed against 
the map and accordingly we are not: prepared 
“to say that there has been any. prejudice 
to the accused by the admission of Ex. 5 
containing the notes which it does nponit. 
Asto the fifth. point we have read the 
paragraphs which are complained of, paras. 
2 to 
the charge that are before us and read- 
ing these paragraphs weare not prepared 
‘to say that the Judge in charging the Jury 
did not lay before them the facts as repre- 
- sented by the prosecution witnesses leaving 
- it to the Jury to accept or reject the facts 
as Bo stated. There is noting, thereon, 
in this point. 
As to the sixth point this was never deve- 
. loped and, therefore, it calls for no notice. 
A to the seventh point, criticisms were dir- 
ected against certain portions of the evidence 


and the manner in which that evidence wasi 
There seems no. 


_- placed before the Jury. 
substance in any of them and it is unneces- 

` gary to deal with them in detail. The real 
.point urged against the charge was with 
regard to the admission of the four docu- 
ments to which we have already referred 
and if the criticisms onthose grounds fail 
it seems to us that the appeal cannot succeed. 
For the reasons already stated, we dismiss 
the appeal. 


Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
| CRIMINAL Reviston No. 503 oF 1924. 
September 29, 1924. E 

: Present: ——Mr. J ustice Mukeiji - 

ZABAR SINGH AND OTHERS—AÀ PPLICANTS 

E © versus : 

RAM SARUP—Opposire- Party. 

^o "Criminal Procedure Code (Act V of 1898), s. 436— 
7 Further Se when: to be ordered. 


ZABAR SINGH v, RAM SARUP. 


After all, it is only the heads of. 


" TT s E 
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Where the whole evidence has been heard by a 
Magistrate hearing the case and has been disbelieved, 
a revising authority would not lightly interfere with 
the order of the Magistrate. [p. 726, col. 2.] l 

The provisions of s. 436 of the Cr. P.C. are meant to 
apply to cases where there has been some misinter- 
pretationʻof the law or principle of law, or there has 
otherwise been miscarriage of justice. The mere 
fact that on the evidence & revising authority comes 
to a different conclusion from that arrived at by. the 
Court that heard the evidence does not justify an 
order fær further enquiry. [p. 726, col. 2; p.-727, col. 1.] 

Queen-Empress v. Chotu, 9.A. 52; A. W, N. (1886) 
281; 5 Ind. Dec: (N. s.) 645 (F. B.), followed. 

‘Criminal revision .from an order of the 
District Magistrate, Meerut, dated the 11th.” 
July 1924: . 

Mr. Has Syed Muhammad Husain, 
: tlie Applicants. 

Dr. N, C. Vaish, for the Opposite Pai ty. 


JUDGMENT.—This is an application . 
to revise an. order of the learned District 
Magistrate of Meerut ordering a further en- 
,quiry into the case started by one Ram. 
‘Sarup against the applicants. 

It appears that Ram Sarup filed a com- 
plaint that the applicants in the course of 
the night cut and removed the crops which . 
he had grown on his field. The accused 
persons stated in defence that they did’ 
“not do the act attributed to them, and 
urged that the case had been falsely 
brought against, them on account of some ' 
revenue. litigation. ‘The earned Deputy 
Magistrate heard the entire evidence. that 
was adduced before him, and he says 
"the witnesses have differed matérially 
from each other on several points in cross- 
‘examination, and they have left a general 
impression on my mind that the evidence i is 
unworthy of credit." ,. 

The learned Deputy Magistrate having 
discharged the applicants, the opposite 
party went up to the District Magistrate 
who has ordered a further eüquiry into 
the case. 

The question is whether this order of 


for 


. further enquiry was right and justified in 


ihe circumstances of the case. The leading 
ease on the point is that of Queen-Iempress, 
v. Chotu (1) There, it was laid down in 
effect that, where the whole evidence has 
been heard. by a Magistrate hearing the 
case and the evidence has been disbelieved" 
a revising authority would not lightly in- - 
terfere. It .was pointed out that the 
provisions of the (old) s. 4837 were meant 
to apply to cases where there had been 


(1) 9 A: 52; A. W. N. (1886) 281; 5 Ind. Dec, (N. &) 
465 (F. B, i.a 


‘whole.’ evidence was 
.learned Deputy Magistrate, and there was 
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some misinterpretation of the law, or prin- 
ciple of law, and there was, otherwise, a 
miscarriage of justice. ` 

. it has been repeatedly held in this Court 
that, where on the evidence, a revising au- 
thority comes to a different conclusion from 
the Court that hears the evidence, a further 
enquiry under s. 437 (old) and s. 436 (new), 
should not be ordered. I have.read both 


the judgments, and Iam of opinion that- 


it. was not a fit case in which a further 
enquiry should have been ordered. The 
recorded by. 


really nothing further to be done in the 
case. : t » 
I set aside the order of the learned Dis- 


trict Magistrate, dated the llth of July: 


1924. M 
142, K. Order set aside. 


MADRAS HIGH COURT. 
, CRIMINAL Reviston Case No. 677 
: oF 1923, . vat. 
(Case REFERRED No. 98 or 1923). 
A . Febrüary 21,1924. — . 
Present:—Mr. Justice Spencer and 
Mr. Justice Wallace. 


— In re Saiyed ANIF SAHIB AND oTHERS— 


A AoOcUsED Nos. 1 To 3. . 

Criminal Procedure Code (Act V of 1898), ss. 485, 
489— Revision, application for, disposal of—Fresh ap- 
plication, whether barred. ` x 

Ordinarilya Judge disposing of a revision petition 
filed by a convicted person or his Pleader against the 
propriety of his conviction cannot be ‘said to, be ad- 
judieating on the question of enhancing the sentence, 
[p. 728, col. 1.] 

A Court exercising its revisional powers upon 8 
revision petition ordinarily deals with the' points, 
raised in the petition and has no occasion to travel 
outside them and consider the whole case upon its 
merits as the Court that tries the accused and the 
Court that hears the appeal, ifany, does. It might 
be otherwise, in a. revision case taken up by the 
Court suo motu. [ibid.] 


The only limitation to the exercise of the right, 


to apply for revision is that an application for 
revis:on cannot be made both to the Sessions Judge 
and to the District Magistrate, also that a 
petitioner is in practice . required to state all his 
grounds for revision in a` single petition, With 
these exceptions there is nothing in the Cr. P. C. to 
make the disposal of one criminal revision case a bar to 
the disposal of another revision case arising out of 
the same original trial. Itis only when there has 
been-an actual adjudication upon a particular point, 


'' gych as the jurisdiction of the lower Court tọ try 


the: 


. Bent 


£ 
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the accused or the adequacy of the sentence, that Lha 
mem ui will not review its own decision. [p, 728, 
COL. 7: E B 

Where, therefore, the High Court has once dismiss- 
ed a revision: petition filed by a convict against the 
propriety of his conviction, it still has jurisdiction to 
consider another application made by the complain- 
ant or the Crown to enhance the sentence pasred 
upon the convict. [p. 728, col.l.] 

Per Wallace, J.—No Court can reasonably accept 
the principle that once it has passed any sort of order 
in a criminal revision it is precluded from entertain- 
ing any further revision petition or reference in the 
same ease, or even from proceeding suo motu. When a 
Court has refused to allow as adequate certain 
reasons put forward by a party for interference in revi- 
sion it cannot be said to have endorsed the correctness, 
legality and propriety of the finding, sentence or 
order in revision beyond all further possibility of 
question. [p~ 729, col. 2;-p. 730, col. 1.] 

- Case referred for the orders of the High 
Court, under s. 438 (1) of the Cr. P. C, by 
the District Magistrate of Trichinopoly, in 
his letter R.C. No, 10399-23-D-2, dated 
the 17th September 1923. 

Dr. S. Swaminadhan and Mr. K. G. Srini- 
vasa Iyer, for the Accused. 

The Public Prosecutor, for the Crown. 

- ORDER. 

Spencer, J.—This criminal revision 
case originated in a reference made by the 
District Magistrate, Trichinopoly under s. 
438 (1) Cr. P. C. recommending an en- 
hancement of the sentences which were Ye- 
duced in consequence of the appeal of the 
accused to the Sub-Divisional Magistrate. 
Their appeal was decided on August 10th 
1923. A revision petition (Cr. R. C, No. 561 
of 1923) against their conviction was pre- 
sented to this Court by Mr. V. L. Ethiraj 
and was dismissed by Mr. Justice Krishnan 
on 15th August 1923 without giving notice 
to the Public Prosecutor. 

Dr. Swaminadhan took the preliminary 
objection fo our proceeding to hear the pre- 
criminal revision case, that this 
Court having already disposed of a revision 
petition in respect of the same criminal 
case is functus officio and cannot re-open 
the matter. In other words he argued that 
the High Court has no power of re-revision 
over the criminal proceedings of inferior 
Courts. He referred to s. 369, Or. P. O., and 
to Inre Runga Rao(l) and an unre- 
ported ease In re Kunhammad Haji 
(2) in which itwas held that an order 
passed in the exercise of the High 
Gourt’s powers of criminal revision could 
not be reviewed or revised. The only ex- 
ceptionto this rule recognized by the law, 

(1) 16 Ind. Cas. 518; 23 M. L. J. 371; 12.Ms L? T. 
350; 13 Or. L. J. 710; (1912) M. W, N. 982, 
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as stated in Im re Runga Rao (1), is that a 
Court of Appéal may re-admit and hear a 
criminal appeal dismissed for default of 
appearance, as sucha dismissal is not a 
proper disposal of the appeal. In In re 
Kunhammad Haji (2) this exception was 
held toapply also to criminal revision 
_ petitions dismissed for default of appear- 
ance, although the earlier ruling excluded 
them. ` 
I am of opinion that the preliminary ob- 
jection is not sound. If there had- been 
any adjudication by Krishnan, J., on the 
question of sentence, Ishould have no hesi- 
tation in refusing to let the same question 
‘be re-opened beforeus. But there i8 no 
indication from his brief order in Cr. R. C, 
No. 561 of 1923 that the learned Judge 
applied his mind to the extent of the 
sentence and there is no affidavit before 
us declaring that it wasargued before him. 
lt is most improbable that upon the ac- 
cused's application which was disposed of 
without notice to the Public Prosecutor any 
question-of enhancing the sentences was 
raised, and if the Judge had considered 
‘that any of the sentences .should be en- 
hanced, he would have been bound to give 
the parties notice under s. 439 (2) of his 
intention of dealing with the question of 
enhancement. No notice was issued. Or- 
dinarily a Judge disposing of a revision 
petition filed: by a convicted person or his 
Pleader against the propriety of his con- 
. vietion eannot be said to be adjudicating 
on the question ofenhancing thé sentence. 
A Court exercising its revisional. powers 


upon a revision petition ordinarily deals: 


with the points raised in the petition and 
has no occasion to travel outside them and 
consider the whole case upon its merits, 
as the Court- that tries the accused and the 
Court that hears the appeal, if any, does. It 
might bé otherwise in a revision case taken 
up by the Court suo motu. But this is not 
such a case. uento 

In the amended Or. P. C. there is à new 
sub-section to s. 439 which runs thus :— 

"Notwithstanding anything contained in 
this section any convicted person to whom 
an opportunity has been given under sub- 
s. (2) of showing cause why his 'sen- 


tence should not be enhanced shall, im 


showing cause; be entitled also to show'caüse 
against his conviction." ? ; 
(2) 72 Ind. Cas. 599; 46 M. 382; (1923) M. W. N 


- 94; 44 ML. J, 450; (1923) A. LR. YM) 426: : 
LS49 (1923) (M.) 426; 24 Cr. 
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Thisis a very valuable and necessary : 
provision for securing the liberty of the 
subject. In a $rivial case an accused per- 
son, conscious of the justice of his convic- 
tion, might possibly prefer to submit toa 
light sentence rather than incur the expense . 
of moving the High Couirt to interfere in 
revision in consequence of an error of 
jurisdiction of the Trying Court. But if 
there was alikelihood of the sentence being 
enhanced, say from ‘a small fine to a term 
of imprisonment, he would naturally wish 
to canvass the legality of the conviction, 
even at the risk of an order for re-trial, and’ 
it is only just that he should be giver by 
Statute thé legal right to do so. lt is 
pointed out that the words "unless he 
has already done so" do not occur in the 
end of this sub-section, but we must assume 
that they are implied from the ordinary 
presumption as to the finality of orders in 
criminal revision proceedings. 

As.s, 435, Or. P. C., vests the High 
Court and Sessions Judges and District. 
Magistrates, with coneurrent powers of call- 
ing for and examining the records ofin- ' 
ferior Courts, it must occasionally happen 
that more than one criminal revision case 
arises out of a single trial by a Subordi- 
nate Court.  The.only limitation to. the 
exercise of the right to apply for revision 
is that, under sub-s. (4) to s. 435, appli- 
cations for revision cannot be made both 
to the Sessions Judge and to the District 
Magistrate. Also a petitioner would in 
practice be required to state 'all his 
grounds for revision in asingle petition. 
With these exceptions there is nothing in 
the Code to make the disposal of one 
'eriminal revision‘ case a bar to the disposal 
of another arising out of the same original 
trial. It is only when there has been an 
actual adjudication upon a particular point, 
such as the jurisdiction of the lower Court 
‘to try the accused or the adequacy of the 
sentence, that the High Court will not re- 
view its own, decision. D 

The preliminary objection is, therefore, 
overruled. On the merits of the reference 
Ido not consider that the Sub-Divisional . 
Magistrate wasright in regarding the sen- 
tences as excessive in view ofthe provo- 
cation caused by prosecution witness No. 8. 
Allthat P. W. No. 8 did was to pull back 
prosecution witness No. 1 when he rose to 
obey 1st accused's order to beat the drum at 
the Nagara and to retort to lst aceused's 
abuse. For this the lst accused stabbed , 
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him in the head, and the second aecused 
broke both his legs. 

The sentence of two months' rigorous 
imprisonment and Rs. 100 fine imposed 
by the Sub-Magistrate on the lst accused 
for an offence under s. 324, Indian Penal 


Code, and the sentence of four months’. 


rigorous imprisonment and fine of Rs. 200 
passed on the second accused for causing 
grievous hurt under s. 
Code, were light sentences for such cruel 
treatment and certainly did not call for any 
reduction. 'The Sub-Magistrate stated in 
his judgment that even after discharge 
from hospital the complainant would be 
deformed for life. He was an in-patient for 
‘over four and a half months. That was 
the result of the second accused’s act: 

The sentence passed on the Ist accused 
by the Sub-Magistrate will, therefore, be 
restored and he will be committed to pri- 
son to undergo the portion remittéd by the 
Appellate Court. The second accused’s sen- 
tence is enhanced to 18 months’ rigorous 
imprisonment and a fine of Rs, 200 with 
six weeks’ additional imprisonment in de- 
fault. The 3rd accused was aservant, who 
followed the example of his masters and 
gave two blows on P. W. No. 8's arm with 


a stick which only caused contusions, It' 


is unnecessary to interfere with his sentence 
of one week's rigorous imprisonment al- 
ready undergone and a fine of Hs. 50 al- 
though in his case the' short sentence of 
rigorous imprisonment should have been 
avoided as unlikely to improve his charac- 
ter. ; 

Wallace, J.—This is a reference by the 
District Magistrate of Trichinopoly asking 
this Court to ‘exercise its powers of crimi- 
nal revision, and enhance the sentence 


passed on the accused in C. ©. No. 152 of . 


1923 on the file of the Town Sub-Magistrate. 
Under the new Cr. P. O., s. 439 (6), the ac- 
cused are entitled, when such a reference is 
“being héard, to show cause against the 
conviction. Now in this case the accused 
‘themselves presented to this Court a crimi- 
nal revision petition against their conviction 
and that petition (Cr. R. ©. No. 561 of 
1923) was rejected by this’ Court on the 
ground that “there is no reasonable ground 
for interference in revision.” f 
Dr. Swaminadhan for the- accused con- 
‘tends that this Court having once exercised 
its powers of revision in the matter of this 
conviction, is functus officio and cannot 
entertain any fresh petition asking for any 
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sentence now under consideration. His 
point is that the power of the High Court 
to revise a decision or order of a Subordinate 
Criminal Court can be' exercised once and 
once only. It is of the nature of a general 
and comprehensive scrutiny by the Court 
to satisfy itself of the correctness, legality 
or propriety of the finding, sentence or 
order under revision. He supports this 
argument by pointing out that no party 
has any right to be heard by the Court 
sitting in revision, and argues that, when 
once the Court. has taken up a case for 
revision and looked into the case and passed 
an order therein, it has once for all decid- 
ed one way or the other, either that the 
order or decision should be revised or that 
it should not be revised, and, if the former, 
has decided once forall on what lines it 
calls for revision, implying thereby that it 
does not call for revision on other lines, 
and that, therefore, the matter of revision 
on any other lines is of the nature of res 
judicata and would be a violation of s. 369 


' ofthe Or. P. C. He contends, therefore, 


that the orderon Cr. R. C. No. 561 of 1923 
prevents us, e.g. from now setting aside 
the conviction of the accused and, therefore, 
precludes us from giving effect to the pro- 
visions of s. 439 (6) and from hearing the 


' question of the enhancement of sentence. 


The logical result of such an inter- 
pretation of the Oourt's power of revision 
would lead, however, to such absurdities 
that it is clear that the premises on which 
the conclusion is founded are not sound. 
It would follow, for example that if an 
accused person, in order to forestall a 
probable reference for enhancement of 
punishment, puts in a criminal revision 
petition, with grounds so, obviously and 
intentionally untenable that it is dismissed 
in limine, the District Magistrate would be 
precluded from making a reference at all. 
Again if one convicted person out of two 
put in a criminal revision petition so 
unsupportable that it was dismissed 
in limine ‘that would preclude the other 
from putting in a criminal revision peti- 
tion in his turn, however, good his grounds 
for revision might.be. Other anomalous 
results will readily occur to any one. 

No Court, then, can reasonably accept 
the principle that once it has passed any 
sort of order in criminal revision, it is 
preclud»d from entertaining any further 
revision petition or reference in the same” 


: 290 `- . RAGHUNANDAN PRASAD V. EMPEROR. [85 I. C. 1925] 


case, or even from proceeding suo motu." again what it has decided once, , unless 
I cannot subscribe to the proposition that there is a very specific legal authority en- 
when aCourthasrefused to allow as ade- abling it to do so. Ordinarily, therefore, 
quate certain reasons put forward ‘by a this Bench would not decide over again 
. party for interference in revision, it has what has been decided by this Court in 
thereby endorsed the correctness; legality Cr. R. C. No. 561 of 1923, and would not 
and propriety of the finding, sentence or permit the accused, to raisé again the 
order under: revision beyond all further grounds held in that order to be inádequate 
possibility of question. The practice has to justify revision of his conviction. As to 
: grown up in’ this Presidency and is now s. 439 (6) should be read as giving an 
wellestablished, of receiving petitions as .accused person, when called upon. to show 
methods of setting the Court in motion to cause against enhancement of.sentence, the 
exercise its powers of criminal revision,and right to re-agitate matters already raised 
the Court, in dealing with these, isasa by him, and as giving this Bench power, if 
rule dealing only, with the' grounds put if thinks fit to hold that these or other 
- forward in the petition and the party who - grounds are, notwithstanding its previous' 
puts them forward. Icannot see why any. order, adequate grounds for interfering 
order so passed on such a petition should with the conviction, I prefer to say nothing 
preclude’ any other party to the case from . at present. ` 


putting in a fresh petition for the purpose 
of moving the Court to consider a fresh 
- aspect of the case not already put before it. 


, lam of opinion then that the order in Or. ` 
R. C. No. 561 of 1923 is no bar to our, hearing 
the Publie Prosecutor on the matter of the 


The Court would, no doubt, refuse to listen enhancement of sentence. The accused’s 
to a fresh revision petition put in by a Counsel does not on the merits here urge 
party who had -already put ina revision any grounds raised by accused in his 
petition and obtained orders thereon, on the previous criminal revision petition. 
salutary principle that a party must put  - On, the matter of enhancement of sen- 
forward all his grounds ofattack at once, tence, I agree with the order proposed by 
Reference may be made by way. of- my learned brother. E 
` analogy to the Court's power. in criminal V. N. V. 
appeal No one could contend that à z.k., 
decision. on the appeal petition of one con- ..' : 
victed party would preclude the Court from 
- hearing the appeal petition of another 
party convicted in the same case. The 
true principle of differentiation is not that 
. in appeal’ each party has the right of' 
audience, while in revision he has not. It 
is that the Court is dealing at the time 
only with the particular matter brought to 


Revision allowed, 


‘ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 332 or 1924. 
- August 29, 1924:. " 
Present:—Mr. Justice Mukerji. 
RAGHUNANDAN PRASAD AND OTHERS 


its notice by a party or specifically raised l xe 
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appeal by a party has been disposed of, no 
fresh appeal by that party can be-entertain- 
ed -rests, not on the ground’ that a Court of graver kind, whether triable by Magistrate of Third 
cannot entertain more than one appeal Class—,Jurisdiction, how determined. ; . 
‘against the same conviction, but on the 'The jurisdiction of a Courtto hear » case depends 


.  SHEORANIA—O?PPosITE PARTY. | 
Penal Code (Act XLV of 1860), ss. 426, 427—Mischief . 


ground that a party must be deemed to om'the allegations on which its help is sought. i 
haveput forward at one time all his grounds 
of attack on the conviction, and, therefore, 
“they have all been disposed of by the deci- 
“sion on his first appeal. Onecannot deduce 
therefrom any proposition that a .party 
must be deemed to have. put forward in his 
petition all other possible grounds of- 
satfack by other paitics on the conviction 
or sentence: Pes 
The Court cannot, of course, decide 


may be that after atrial it is found, that the case haa 
been materially exaggerated, but unless it is found 
at the very outset that the allegations made by the 
- complainant are exaggerated, with the - intention of 
seeking & particular Court for redress, the statement - 
of the complainant must be accepted for purposes of 
jurisdiction. [p. 731, cole. 1 & 2.] I" . 

“The law makes a distinction between mischief of a 
minor kind and mischief of the graver sort. Section 
426 of the Penal Code makes an ordinary case of 
mischief punishable with imprisonment, to the extent 
of three months and with fine; but where the amount 
‘of damage or loss caused is Rs. 50 or upwards the 
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maximum punishment awardable under s. 427 of the 
Code is two years' imprisonment and fine. A case of 
the graver kind of mischief is ‘not triable by a 
Magistrate of the Third Class. i 

Criminal revision. against. an order of 
the Second Additional Sessions Judge, 
imo at-Fatelipur, dated the 8th March 
. Mr. M. A. Aziz, for the Applicants. 

The Assistant 
for the ‘Crown. : 

Mr. Vishun Nath, for the Opposite Party. 


JUDGMENT.—In this revision a 
question of jurisdiction has been raised, and 
itis unfortunate that at this late stage I 
have no alternative but to allow the con- 
tention. : : 
. A woman, Musammét Sheorania, an 
agriculturist, brought a charge against the 
applicants on the allegation that they with 
a large number of cattle got her field 
damaged and that,crops to the value of 
Rs. 250 were destroyed. The offence alleged 
was one'of mischief; but the law makes a 
distinction between mischief of a minor 
.kind and mischief ofthe graver sort. Sec- 
.tion 426 of the Indian Penal Code makes an 
ordinary ease of mischief punishable with 
imprisonment to the extent of three months 
and with fine; but where the amount of 
‘damage or loss caused is Rs. 50 or upwards, 
the maximum punishment awardable is 
under s, 427 of the Indian Penal Code two 
years' imprisonment and fine. A case of 
the graver kind of mischief is not triable 
by a Magistrate of the Third Class. In this 
particular case a learned Magistrate of the 

. Third Class took cognizance of the offence, 
and, having estimated the damage or loss 
to the complainant at Rs. 140, ordered 
that, out of the fine to be realized, a sum 
of Rs. 40 should be awarded to the com- 
plainant. ` : 

An appeal. was taken to the learned 
District Magistrate and the question of 


jurisdiction was’ raised. He; however, got. 


over the difficulty by coming to the finding 
that the amount of damage was less than 
Rs. 50. An application in revision was made 
to the learned*Sessions Judge but without 
BUCCeSS. HA f 

In my opinion the jurisdiction’ of. the 
Court to hear à case depends on the allega- 
tions on which: its help is sought. It may 
be that after a trialit is found that the 
ease has been materially exaggerated; but 
uhless.it has been found at the very outset 
that the allegations are exaggerated with 
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the intention of seeking a particular Court 
for redress, the statement of the complain- 
ant in a criminal case and the statement of 
the plaintiff in a civil case, has to be accept- 
ed for the purpose of jurisdiction. This 
is, however, a much stronger case. Not only 
did the complainani-allege that the amount 
of damage was much more than the sum of 
Rs. 50, but the learned Magistrate also 
found that the damage amounted to Rs. 140. 
The Court of first instance, therefore, had 
no jurisdiction to hear the case. 

I set aside'all the proceedings in the case 
and order that the case be heard by a Magis- 
trate having jurisdiction to hear it. 

Z.K, Proceedings sel aside. 


. NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
' ^ CRIMINAL Reviston No. 275-B or 1993. 
1 A. January 22, 1994. 
Present :—Mr. Kinkhede, A. J.C. 
SITARAM AND OTHERS—ACCUSED— 


s . 7 — KAPPLICANTS 


i VETSUS 
EMPEROR—Opposite PARTY, 
Penal Code (Act XLV of 1860) s. 97, 141, 147— 
Private defence, right of, extent of —Unlawful assem- 


` bly, what constitutes. 


Where in a case of rioting the defence set up is 
the exercise of the right of private defence, the essence 
of the case is to ascertain who is the aggressor and 
whether the accused party acted in the exercise of 
his or theirright of private defence or otherwise 
[p. 733, col. 2.] ' i 

Queen v. Sohun,2 W.R. 59 Or., relied on. 

A man who is assaulted is not bound to modulate 
his defence step by step according to the attack beforo 
there is reason to believe that the attack is over 
He is entitled to secure his vietory as long as tho 
contest is continued. He is not obliged to retreat 
but may pursue his adversory till he finds himself 
oct of danger. ; [ibid.] ) 

Alingal Kunhinayan v. Emperor, 28 M. 454; 

L. J. 43, relied on. i bs 

Every attempt or threat to commitan offence would 
not, however, entitle a man to take up arms. He 
must pause and reflect whether the threat is intended 
io be put.into execution immediately, because there 
are many threats which people use as a form of abuse 
but which are never intended to be taken seriously, 
and, still others, which the' persons saying them 
have not the capacity to put into immediate execu- 
tion; for it is only against a danger present and im- 
minent that the right of private defence avuils 
[p. 734, col. 1.] e 

Tho law will always make just allowance for the 
sentiments of a person placed in a situation of peril, 

. . e 


E 
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to ward off the danger. Ths right of private defence, 
however, is a very limited right. It cannot be con- 
verted into a right of reprisal and would “not exone- 
rate an accused person from punishment if he inflicts 
more harm than is necessary, even though such harm 
iscaused under provocation. [p. 735, col. 2.] 

The law does not declare a mere assemblage of 
men, however large, illegal. . In order to ba illegal it 
must be inspiréd by an illegal object as specified in 
a. 141 of the Penal Code. tp. 736, col. 2.) 

Queen-Empress v. Peelimuthu Tevan, 24 M. 124; 1 
Weir 54 and Uma Charan Singh v. Emperor, 29 C. 
244; 60. Wi N: 164, referred to. 


ORDER.—This revision arises out of. a 
prosecution stàrted against.the 12 appli- 
cants under ss, 147, 325 and 341 of the Indian 
Penal Code under the following c circum- 
stances, 


The prosecution -story is that on ited 
‘the 18th May 1923 which was a day of 
Muhammadan festival called Id, one. Meh- 
tab had some quarrel "with Bhagwan 


: accused No. 6 regarding some money which 


the former alleged was borrowed by the 
latter from him: That at the intervention 
of a passer-by thé quarrel was, however, 
stopped; but that Bhagwan being exaspe- 
rated by: this altercation with Mehtab call- 
ed together some friends and decided to 
beat him. The story goés that the next 


“day while Mehtab was passing by the way | 


towards amango grove with Badusha, his” 
brother-in-law, Bhagwan came in front, of 
him with Balia aécused No. 7; that Bhag- 
wan then: with a view to provoke 4 quarrel 
said to Mehtab why ‘did ‘not he ask for 
money alleged to be due to him and take, 
Thereupon Mehtab declared 
he would demand it and not leave him 
without taking it. Consequently Bhagwan 
ordered Balia "go and bring them" mean- 


- ing the other accused. All came and sur- ` 


rounded Mehtab 'and beat him.  Mehtab 
thereupon asked Badusha to go and bring 
over his father Sujat. That Sujat. arrived 
in the meantime on the spot.but he too 
was mercilessly beaten. That Mehtab es- 
caped but was subsequently chased and 
dragged out. of a house and tied down and 
bound up to'a pilar. That Sujat became 
unconscious as the result of beating. That 
report was made to - the Police and the 
latter started an enquiry, with the result 
that this prosécution was set on foot against 
the 12 accused and they were convicted 
and sentenced to imprisonment and. fine, 
Agajnst their convictions afid sentences the 
appeals were pus by them, butthey 
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l who has no time to think. His blood is then hot 


and his sole object is to strike.a decisive blow. so as have been unsuccessful, 
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Hence they have 
come up in revision: 

It is contended before me on behalf of 
the accused Bhagwan, Rajaram and Sakria 
that they were assaulted and , therefore, they 
were perfectly within their legal right of 
private defence to retaliate the. assault and 
that they should have been held to be in- 
nocent. Itis also urged that the District 


Magistfate's view that in spite of the fact ' 
that there was admittedly great'provoca-. 


tion, they had no. justificatioh to assault 


"and inflict the injuries they ‘did on Sujat- 


and others and that they must, therefore, 
be. deemed to have taken the law into 
their own hands is not correct. . As regards 
these contentions, it must be conceded that 
the injuries inflicted on’ the complainant 
Sujat were, no doùbt, serious as the medi- 
cal evidence clearly shows. The District 


Magistrate states in the course of his judg- - 


ment that the three bullies, namely, Sujat, 


Mehtab and Badusha had become very un- K 


popular in the village,- and richly deserved 


all they got, but at the same time he con~ - 
. sidered that .the, accused had stepped be-. 
There is really. - 


yond their proper limits. 
much truth in what the District Magistrate 


has written regarding the deserving charac- ' 


terof the three complainants but his remarks. 


so far as the accused are concerned require | 


careful scrutiny. .- 


I would, therefore, clear up the ground ' 


first and settle the preliminary facts and 
circumstances that preceeded the rioting. 
So far as T have been able to find there 
is absolutely no independent evidence on 
record to:show that Mehtab had, in fact, ad- 


vanced any loan to Bhagwan about two and ` 


a half months before he deposed to that fact . 


in his deposition dated 15th June 1923, as 


P. W. No. 2. Headmits that Bhagwan entered’ - 


the service of Sitaram accused No. 1 "about 
two and a half months ago asa yearly servant 
getting Rs. 150 per annum,” it is a matter of 
common knowledge that as a rule, agricul- 


tural servants are paid in advance if not the . 


whole at least a. part of their salary. It is, 
therefore, highly improbable that Bhag- 
wan who entered Sitaram's service just 


about the time of the alleged loan would go. 


in fora loan from an enemy | of the village 
including his new master Sita Ram who 


actually carried on money-lending business - 
and was in a position to advance a. loan to. 
him. Mehtab says-he advanced the loan in: 


the presence of one Urkuda and the people 


of his house, -But.Sujat his father does not | 


E 
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“in his deposition speak of any loan having 
been given in his presence. Sujat's wife 


was examined as a defence witness No. 35. 


to disprove some of the facts deposed to by 


the prosecution witnesses but was not ques- . 


tioned by the prosecution on this point. 
Nor is there any other independent witness 
or even Urkuda to corroborate him. The 
absence of evidence on this material point 
lends support to the version of Bhagwan 
that the demand of Mehtab was nothing 
but an attempt to extort money from him. 
This seems very probable also looking to 
the. antecedents of Mehtab and his father 
Sujat. The District Magistrate’s remark 
that the three complainants were very un- 
popular and were bullies in fact in the 
village clearly shows that they must have 
been a terror to the villagers and a strong 
feeling of resentment must have been 
prevailing against them and it is very 
likely that combination must have been 
formed against them without much diffi- 


culty or delay. in the village. Under such- 
circumstances the false demand would natu- ` 


rally exasperate Bhagwan or even anybody 
: else, for the matter of that. ULM 
The next thing I consider in this con- 
nection is the scene of the occurrence. If 
we believe the explanation of the accused 
and locate the scene of the assault in the 
"house of Bhagwan and not at some distance 


in the bazaar, as the complainants would. 


have it, the situation becomes all the more 
grave and the provocation. all the greater. 
“It is common ground that on Friday even- 
-ing there was a previous altercation be- 
tween Mehtab and Bhagwan. Hach of them 
must be seeking and waiting for an op- 
portunity to provoke. the other and pick 
up a quarrel.just to give vent to his feel- 
.ings. Even ifthe dispute began with an 
‘offensive challenge -by Bhagwan saying to 
Mehtab, on the road, as the latter puts it, 
.Mehtab's decision. to press the demand 
.then and there and the announcement of a 
fixed determination on his part not to leave 
him (Bhagwan) without taking the money 
would clearly show his dogged: tenacity in 
extorting the money at any cost. The-readi- 
mess with which he took up Bhagwan’s 
challenge clearly shows the preparedness 


.of his mind to put down all opposition to . 


his demand and ifnecessary to make the 
man who offended him fully realize that 
-he could not be so easily trifled with, by 
giving him a. good lesson for the -future. 
This persistency in pressing a false and 


- s: 
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-with equal force to our case, 


-cessary. If they 
„either to lose the possession of the pro- 


733 
ünfounded demand would in law amount 
to an attempt at extorting money from a 
man by frightening him or by wrongful 
confinement, and thus.raising an appre- 
hension.in the mind of Bhagwan and other 
people that an innocent man is being un- 
necessarily troubled by the village bully. 
This brings us to the stage where we can 
consider the question whether accused had 
any justification for acting in the manner 
they did in any way of self-defence as they 


- eall it. < 


- In deciding cases of this kind there is, as 
observed by Justice Campbell in Queen 
v. Sohun (|), generally far too much 
neglect of the question of private defence. It 


-was a case of criminal trespass which gave 


rise to rioting and the question of the 


‘right of private defence was relevant in 


connection with the right to maintain 
possession. The remarks, however, apply 
As point- 
ed out by the learned Judge, the essence 
of the case should be to ascertain 
who was the aggressor and whether the 


accused party acted in the exercise of his 


or their right of private defenceor other- 


.wise. The point would be whether the 


accused used more violence than was ne- 
had no alternative but 


perty or beat the trespasser.as they did, 
they would be entitled to an acquittal. 
The question as to the extent to which 
right of private defence of the body can be 
exercised was considered in Alingal Kun- 
hinayan v. Emperor (2) and decided in 


: the. light of the principle laid down by Mr. 


Maynein the following words tobe found 
at pages 455-456* of the report, 
“But a man who is assaulted is not bound 


_to modulate the; defence step by step, ac- 


cording to the attack, before there is reason 
to believe that the attack is over. He is 


.entitled to secure his victory, as long“as the 


contest is continued. He is not obliged to 
retreat, but may pursue his adversory till 
he finds himself out of danger; and if, in ` 
a conflict between them, he happens to kill, 
such killing is justifiable. And, of course, 
where the assault has once assumed a dang- 
erous form every allowance should be made 


‘for one, who, with the instinct of self-pre- 
‘servation strong.upon him, pursues his 


defence a little further thanto a perfectly 


(1) 2 W. R. 59 Cr, . : 
(2) 28 M. 454; 30r. L. J. AB. 


*Pages of 28 M.—[d.] ! Tm 
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“cool by-stander would seem absolutely ne- 
‘cessary. : The question in such cases will 
be, not whether there was an actually con- 
tinuing danger, but whether there was 
a reasonable apprehension of such 
‘danger’. —. - NL 

The question, therefore, which is of import- 

ance is, whether Bhagwan or Mehtab was 
the first aggressor and further if Mehtab 
was the aggressor whether Bhagwan exceed- 
ed the right of private defence of his body 


when he and his comrades gave Mehtab and, 


Sujat,a severe beating. Under s. 97 of the 
-. Indian Penal Code every person has a right, 
- subject to the restriction contained in s. 99 
to defend his own body and the body of 
“any other person, against any offence affect- 
ingthehuman body. Bentham in. his prin- 
ciples of Penal Law has said: i 4 
“It is anoble movement of the heart, 
.that indignation which kindles at the sight 
of the feeble, injured by the strong, which 
makes us forget our danger at the first cry 
of distress.. It concerns publie safety that 


every honest man should -consider himself as. 


the natural protector ofevery other." 
Section 97 is based upon this principle. 
Section 102 of the said Code further lays 
down that the riglit of private defence of the 
body commences as soon as a reasonable 
apprehension of danger to the body 
: arises from an attempt or. threat to commit 
' “the offence though the offence may not 
"have been committed. It must, however, be 
. remembered that every attempt or threat 
to commit the offence would not, much less 
` an idle threat would entitle a man to take 
up arms. He must pause and reflect whe- 


ther the threat is intended to be put into: 


execution immediately, because there are 
many threats which people use as a form 
of abuse, but which are never intended to 
- be taken seriously, and, still others, which 
the persons saying them, have mot the 
capacity to put into immediate execution; 
for itis only against a danger present and 
imminent that the right of private de- 
fence avails. Thethreat uttered here con- 
stituted an offence of an attemp to commit 
extortion either by intentionally rusting 
Bhagwan in fear of injury, or by attempt- 
. ing to put him in fear of an injury in order 
.to the committing of an extortion. It is 
clear from the facts proved that as between 
Bhagwan and Mehtab, the latter is stronger 


`of the two, and as indicated above his threat ° 


. was accompanied admittedly by a pre- 
párátion to take or extort money from 
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. his life wasin danger. 
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Bhagwan by declaration to him that he 
would not be relieved unless the money. were 
paid, A person like Bhagwan standing face . 
to face to the two -bullies and. placed as he: 
then was in a plight may truly, believe that 
It is büt natural 
that he should utilize the service of Balia 
to procure help from other people without 
meaning any definite individuals. He may 
consider his own single handed opposition 
or defence would be blown off at once hy" 
the superior powers of Mehtab and Ba- 
dusha. It is often the case that once blood . 
is hot persons begin to take an exaggerated . 
view of the injuries.threatened or received. 
Law makes some allowance for an injury 
caused under such circumstances as if it 
is caused on a grave and sudden provoca- 
tion. V Dc . : 
Under these circumstances although I 
do not differ from the District Magistrate's 
view that there- was: grave provocation to 
Bhagwan and his party and I also think 


“this must have naturally given room for a 


sudden combat upon heat of blood, still 
I am not prepared to hold that, Mehtab: was 
not the aggressor. I preferto accept the 
story told by defence witnesses Nos. 16, 17, 20 
and 22 that Mehtab first attacked Bhagwan 


. and his cry for help attracted the accused 


No. 3 Rajaram and No.8Sakria and others.. 
to the scene as a more likely and pro- 
bable version.. The fact-was that Bhagwan 


. sent out Balia to callup other persons for 


help, but it does not follow that the. gloss -` 
.whieh Mehtab put upon it to show as if it’ 
was.a pre-arranged plot, is also true. The” 
Distriet Magistrate has given very good: 
reasons for disbelieving the two witnesses 
“called to prove that Bhagwan summoned a _ 
Council of his friends in the village. and 
decided at it that Sujat and Mehtab should 
be beaten. Mehtab in his deposition says 
that he was attacked by Bhagwan and that 
hesent away his. companion.Badusha to 
call in Sujat. All this is very true but 
when and atwhatstage this was done is 
the question. I think the District. Magis- 
trate has not devoted sufficient attention to 

scan the. evidence carefully and find as 
a fact who was the first aggressor; he 

seems to have assumed that Bhagwan must ` 
be the .aggiesaor because he says he had’ 
received great provocation. Assuming this . 
“was so, how does the’. Magistrate excuse - 
Mehtab from the consequences of his own: 
admitted : utterances in the witness-box 
which- constitute | an offence of an at- 
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tempt at extortion on his part? Unless 
Mehtab fully believed.that he was -more 
- than a match for Bhagwan, he would not 
send away his strong and young companion 
only to bring in his old father to help him 
with mere physical force to`. over- 
come the so-called assault or comtemp- 
lated assault by Bhagwan and his party. 
On the contrary it 
that the object of sending away Badusha 
was not only’ to fetch Sujat but also 
to fetch a sword and thus to overawe 
Bhagwan and other people who were attract- 
ed to the scene by his cries, and, if neces- 
sary to actually cause injury to them. It is 
very likely that Bhagwan must have been 
beaten and I believe that he was beaten in 
the combat that ensued. Several of the 
persons, who gathered together must have 
become naturally indignant, and their blood 
boiled as it was at the moment, and as 
amongst them there were also persons who 
had previously suffered indignities at the 
hands of the two tyrants Mehtab and Sujat, 
they all must have readily joined in the 
affray very soon after. . Prosecution wit- 
ness No. 8tells us that Badusha had a sword 
in his hand although Mehtab and Badusha 
themselves naturally deny. it. The Sub- 
. Inspector P. W. No, 1 admits a sword and a 
Stick were given to him in conneétion 


with the investigation he held on Sitaram's. 
report which he calls.as Bhagwan's case. 
`- The prevarication of this witness P. W. No. L 


is not without significance. That Bhagwan 
would have.fared worse had not Rajaram 
accused No. 3 appeared in the meantime 
.on the scene and saved the situation is very 
clear from the evidence on record. Mehtab 


- thought himself -provoked by what Raja- ` 


ram accused No.3 said at the time, and 
leaving Bhagwan, attacked him. In the 
.meantime, Sakria accused No. 8 came to 
his rescue, finding that Sujat struck Raja- 
ram, he-struck Sujat and also struck Badu- 
sha on the hand in which he was carrying the 
sword., and thus deprived him of the dead- 
ly weapon. The District Magistrate has 
“ not at all taken into consideration the re- 
asonable explanation of: the principal ac- 
*eused Nos. 3, 6 and 8, who make no secret 
of the part they tookin the fight that en- 
sued. If under these circumstances, Bhag- 
wan, Rajaram and Sakria were to exagge- 
rate the danger they were. facing, that was 
very natural -The exaggeration could not 
. be unreasonable, and law will always make 
just allowance for the sentiment of a person 
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“so as to ward off the danger. 


is highly probable 
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“ placed in a situation of peril, who has no 


time to think. His blood is then hot and 
his sole “object is to strike a decisive blow 
But we 
should not at the same time forget that 
the right of private defence is a very limit- 
ed right. It cannot be converted into a 
right of reprisal, and Iam not prepared 
to say that this right of private defence 
could exonerate the accused from the sent- 
ence of law if they inflicted more harm than 
was necessary in self-defence. Such harm 
would not be justifiable though caused 


.under provocation and must be punishable, 


Qn’ a careful scrutiny of the evidence 
and of the probabilities of the case, I come 
to the conclusion that Bhagwan and his 
comrades were justified in defending them- 
selves against the aggressions of Mehtab 
and hisrelations Sujat and Badusha in the 
first part of the occurrence. The evidence 
shows that after this they still chased their 
assailants and followed Mehtab who had 
in the meantime escaped into a house, and 
dragged him out of it and tied him up and 
finally bound him to a pillarin the chawdi 
where he was kept for some time. D. W. 
No. 35 Jainu Bi and other witnesses for de- 
fence bear this out. The medical evidence on 
record clearly shows that Sujat was very 
seyerely beaten. Mehtab was also well thra- 
shed. It appears the beating in Mehtab's 
‘case: was nof very serious as wefind from 
the Doctor's evidence that he remained an 
indoor-patient for one day and did not 
care to attend the dispensary for dressing. 
In fact his own deposition discloses that 
he feigned much as his deliberate closing 
of the eyes etc. disclose. There is, however, 
no doubt &bout the seriousness of the in- 
juries inflicted on Sujat, He was, in fact, 
left unconscious on the road. The District 
Magistrate has, of course, held and I think 
rightly that the fracture of the collar. bone 
was not due to any blow, but was due to a 
fall. He was, therefore, right also in 
setting aside the convictions under s. 325 of 
the Indian Penal Code. Butso faras tho 
convictions under s..341, Indian Penal Code, 
are concerned, I think, there was aniple 
reason for upholding the sentences passed 
in the case of each of the accused, and 
I do not see any justification to interfere 
with thém. : . 

As regards the convictions under s. 147, 
Indian Penal Code, however, I think, they 
cannot be sustained, Particularly as on 
the findings of the District Magistrafe tho 
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main ingredients of & premeditated. design 
to assemble together, with the common un- 
lawful object of committing an offence is 
wanting in the case. In this connection 
. the omission to nameall the accused in the 
First Information Report (Ex. P-1) is very 
significant. 


did not give the names of the accused. 
He did not also get the information from 
Jainubi D. W. No. 35, He speaks with 
great deal of prevarieation when he is 
‘asked as to who gave him the names 
and how he prepared his memo. Exhibit 
D-l. He has also destroyed the notes 
he took down of the information he got 
. from Mehtab. If Mehtab kept his eyes clos- 
ed he also could not haveseen all the ac- 
cused. The mention by Badusha that 8 or 
9 persons attacked is too general. It shows 
“that all the 12 persons who have ultimately 
been prosecuted were selected or singled 
out on further information, from the larger 
number who must necessarily have been at 
the scene. But this assembalge could not 
‘ and is not proved to bean assemblage which 
came together with the common unlawful 
understanding to make a joint assault on 
Mehtab. This clearly pointsto the absence 
of a common unlawful object on thepart 
of the assembly. At the same time I can- 


not help endorsing the District Magistrate's. 


view that .the defence of the accused is 
false so for as the accused other than the 
accused No. 3 Rajaram, No. 6 ‘Bhagwan 
. and No. 8 Sakria are concerned. I am not 
prepared to rely on the evidence given to 
prove that they were not at. all” present 
at the time of the quarrel, and took 
no part in it, or in the subsequent de- 
‘velopments of it. Majority of them had on 
- their own admission more or less suffered 


Prosecution withness. No. 1. 
. says that Badusha said he was new and- 
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Penal Code. Asalready observed the evi- 
dence on record does not go to the length 
of establishing the extistence of a common 
unlawful, object onthe part of all. the ac- 
cused. The law does not declare the mere 
assemblage of men, however large, illegal. 
What -it requires is that in order to be 
illegal it must be inspired by an illegal 
object- as specified in s. 141 of the Indian 


‘Penal Code, This must be proved by the 


at the hands of the three bullies, Mehtab, . 


Sujat and Badusha and it is highly pro- 
bable and almost natural, that they all must 
have overpowered the three bullies by their 
swelled numbers and in a spirit of retalia- 
tion joined the principal accused Nos, 3, 6 
and 8 in beating the complainants Mehtab 
and. Badusha into a re-treat, and Sujat to a 
state of unconsciousness, 
way has thus aided and assisted the other 
in the commission of the offence under s. 
341 of. the Indian Penal Code. But although 


Each in his own . 


T uphold the conviction under s. 3410f the . 


. Indian Penal Code, Lam doubtful whether 
- J have got sufficient material befóre' me to 
uphold he convictions under s, 147, Indian 


' 


prosecution. It has been held in Queen- 
Empress v. Peelimuthu Tevan (3) and Uma 

Charan Singh v. Emperor (4) that where 

there was large concourse of men armed with 

Stiéks and bill-hooks it could not be presum- : 
ed that their object was necessarily illegal; 

though the fact that they were in a large 

crowd and were armed, may raise some 

suspicion, but such suspicion could not 

be proof upon which the accused could be 

convicted, I am mot, therefore, prepared 
touphold the convictions and sentences 

passed under s. 147 of the Indian Penal 

Code. I give them. all the benefit of the ` 
right of private defence in so far as the 
charge of rioting is concerned. -In any 
case I am not prepared to uphold the double 
convietions one unders. 147 and the other 
under s. 341, Jndian Penal Code. 


The convictions unders. 147 are, there- 
fore, set aside, and the accused are order- 
ed to be set at liberty at once. Fines im- 
posed under s. 341, Indian Penal Code, will 
be recovered, and in case of failure to pay: 
the same each of the accused shall under- 
go simple imprisonment for one week as 
already directed by the Trying Magistrate 
in his judgment dated 12th September 1923. 


Z.K. Convictiow set aside. 


D 24 M. 124; 1 Weir 54. 
(4) 29 C. 244; 6 C. W. N. 161. 
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LAHORE HIGH COURT. . 
First Civin MISCELLANEOUS APPEAL 
No. 1409 or 1923. : 
. November 20, 1923. 
Present :—Mr. Justice Moti Sagar. 
"^ PARAS RAM AND OTHERS— 
~-DEFENDANTS—APPELLANTS 
` A versus ` 
Messrs. PURAN MAL-DITTA 
MAL—PLAINTIFFS— 
` RESPONDENTS. < 
Civil Procedure Code (Act V of 1908), O. XL, v. 1 
: —Receiver, appointment of—Mortgage-suit—Right .to 
receive rents and profits, whether essential. 

Sub-rule (2) of r. 1 of O. XL of the O. P. C. refers 
to the case of removal of a person other than a party 
to the suit, and it’does not debar the Court from 
removing one of the parties to the suit from the 
possession of the property. [p. 738, col. 2.] 

There is nothing in r, 1 of O. XL ofthe C. P. C., 
which excludés mortgage-suits from its operation and 
a Receiver can, therefore, be appointed in a mortgage- 
suit, [15id.] : T 

Chand Mall Babu v. Ban Behari Bose, 74 Ind. Cas. 
1021; 50 C. 718, distinguished. s 

Gobind Ram v. Jwala Pershad, 43 Ind. Cas. 533, 
dissented from. 

Amar Nath v. Tehal Kuar, 67 Ind. Cas. 333; 4 U. 
P. L. R. (L) 73; Satya Narain Singh v Srimati 
Keshabati Kumari, 25 Ind. Cas. 406; 18 C. W. N. 537, 
Ajepa Natesa Pandara Sannadhi v. Ramalingam Pillai, 
20 Ind. Cas. 767; 24 M. L. J. 658 and Ghaneshyam 
Misser v. Gobind Moni Dasi, 1 C. W. N. 452, relied an. 


Order XL, r.l of the C. P. C. gives the widest - 


power to a Court to appoint a Receiver of any pro- 
perty whenever it appears to the Court to be just and 
convenient. The existence in the plaintiff of a right to 
receive rents and profits is not an essential pre- 
* requisite for the exercise of this power. [p. 737, col..2; 
p. 738, col. 1] ` ; 

A Receiver can be appointed in a mortgage suit 
where the security is insufficient for the realisation of 
-the decrée by its sale alone. [p. 738, col. 1.] 

Venkata Rajagopala Surya Row v. Basavi Reddy, 
26 Ind. Cas. 986; 1 L. W. 785; (1914) M. W. N. 771; 16 
.M. L.T. 407; 29 M. L.-J. 457, relied on. 

Miscellaneous first appeal from an order 
ofthe Subordinate Judge, First Class, 
Simla, dated the 18th June 1923. 

Lala Jai Lall, R. B., for the Appellants. 

Messrs. M. Rafi and B. P. Khosla, for the 
_ Respondents. i 


. JUDGMENT. —Thisis an appeal from 
an order passed by the Senior Subordinate 
Judge of Simlà on the 18th June 1923 


holding that a Receiver be appointed to. 


take possession of -the property which is 
undermortgage with the plaintiffs. lt ap- 
pears, that on the 19th of January 1916, the 


defendants borrowed a large. sum of money : 


` from the plaintiffs on'the security of cer- 
iain moveable and immoveable properties 
specified in the deed of mogtgage and pro- 
mised to pay interest thereon atthe rate 
of Rs, 9 per cent. per annum. It was stipu- 
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lated that the mortgage would be redeemed 
within six years and that as long as it re- 
mained subsisting the defendants would 


not be entitled to sell or alienate any of the 
properties mortgaged. It was further agreed 


that if any of the properties were sold 


during the pendency of the mortgage the 
sale-price would be handed over to the plaint- 
iffs in part payment of the mortgage debt 
in question. On the Ist of June 1923 the 
plaintiffs brought a suit for Rs. 3,38,270-9-9, 
principal and interest, due on the 
mortgage, and along with the petition of 
plaint made an application for attachment 
before judgment ofthe moveable property 
and also prayed that a temporary injunc- 
tion beissued against the defendants not 
to alienate and sellthe same until the suit 
had been disposed of. It was stated in the 
application that the ‘defendants were sell- 
ing the wood which was under mortgage 


‘with the plaintiffs and that they were not 


paying the sale price to them in accordance 
with the terms oftheir agreement. It was 
further stated that the value of the mort- 


. gaged property had depreciated to a con- 


siderableextent; that interest was accumu- 
lating ; that the defendants were realizing 
rentsfrom the tenants; that in the event 
of the plaintiffs’ suit being decreed, it would 
be impossible for them to recover the whole 
of their decretal amount by sale of the 
mortgaged property and that in these 


- circumstances it was just and equitable that 


a Receivar should be appointed under O. 
XL,r. 1. of the C. P. C, The learned 
Senior Subordinate Judge granted the ap- 
plication for the appointment of a Receiver 


. and passed an order appointing the Official 


Receiver to this office. It is against 


“this order that the present appeal has been 


preferred. : . 
The first contention raised by Mr. Jai 


'Lal,who appears on behalf of the appel- 


lants, is that the appointment of a Receiver 
ina mortgage-suit is illegal. Itis point- 
ed out that the mortgage was without pos- 
session and that, therefore, the mortgagors 
were entitled to remain in possession of the 
mortgaged property until such time as that 
property had been brought to sale in due 
course of law. The argument in brief is 
that under the terms of the mortgage the 
plaintiffs had no prima facie right to the 
properties themselves or their rents and 
profits and that, therefore, a Receiver could 
not be appointed under O. XL, r. 1, cl. (2) 


`of the O, P, C. Insupport of this conten. 
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fon reliance has been placedon two cases 
. which are reported as Chand Mall Babu 
'v. Ban Behari Bose (1) and Gobind Ram v. 
Jwala Prasad (2). -I have carefully read 
those authorities and am of opinion that 
-one is not in point and that the other is 
in direct conflict with the view taken by 
this Court on this matter. In the Calcutta 
case reported as Chand Mall Babu v. Ban 
Behari Bose (1) the sole question for deci- 
sion before their Lordships was whether 
in a case where a portion of the mort- 
gaged property had been destroyed or had 
ceased to be available for sale after the date 
of the decree, the mortgagor could or could 
not be held personally liable. It was held 
that in such a case, though the remedy “of 
the mortgagee in the first instance was 
against the mortgaged property, the mort- 
gagor could be held personally liable. 
The question as to the appointment of a Re- 
ceiver in a mortgage-suit was not even 
raised before their Lordships, and I do not 
see how this case can be considered to be 
an authority in'support of the -appellant's 
contention, : 


The next authority relied on is no doubt _ 


to a certain extent in point; but the rule. 
laid down in that.case has not been approv- 
ed of ina very recent case decided by a 
Bench of this Court and reported as 
Amar. Nath v. Tehal Kuar - (8). In 
Gobind Ram v. Jwala Pershad (2), the 
facts were briefly these :—The plaintiffs, 
who were puisne incumbrancers, brought 
:à suit and obtained a preliminary de- 
cree forsale of the mortgaged property. 
The decree directed that the plaintiffs 
.8hould.discharge the prior incumbrancer. 
within a certain time and, that thereafter 
they would be entitled to sellthe property 
for the amount which they had to pay to the 
prior incumbrancer as well as the amount 
due on theirown mortgage. 
mortgaged consisted of cartain shares in a 
ginning factory, The plaintiffs filed an 
appeal against this decree in the High Court 
alleging that they had been ordered to pay. 
too much to the prior ineumbraneer. Dur- 
“ing the pendency of the appeal they 
made an application to the Court -below ` 
` for the appointment of a Receiver which- 
was granted. The High Court on appeal 
against this order relying upon O. XL, 
rl, cl (2) of the C. P. O., held that 
(1) 74.Ind. Oas. 1021; 50 O. 718, 
(2) 43 Ind. Cas. 533. ? d 
` (8) G7 Ind, Oas, 383; 4 U, P, L, R, (L.) 73, 
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The property - 


1925] - 
“in the case of a simple mortgage the 
mortgagor is. entitled to remain in poè- 
session of the mortgaged property until 
such time as the property is brought to sale 
in due course of law and that, therefore, 
the Court has no power to appoint a Re- 
ceiver during the pendency of the appeal.” 
Now, cl. (2) of O. XL, r. 1, C. P 
vides that “nothing in therule shall autho- 
rize the Court to remove from the posses- 
sion or custody “of property any person 


whom any party tothe suit has not a pre- ,’ 


sent right so to remove.” It was held in 


the abovecase that neither the plaintiffs . 


nor the prior incumbrancer had any present 
right to remove the mortgagor 
possession of the: mortgaged property and 
that, therefore, the appointment of 8 
Receiver was illegal. In Amar Nath v. 
Tehal Kuav-(8), this interpretation of cl. (2) 
was not approved of, It was held in that 
case that the aforesaid sub-rule referred 
to - the case of removal of.a . person 
other than a party to the suit and that it 
did not debar the Court from removing one 
ofthe parties from the possession of the 


High Courts are also of the same view: see 
Satya Narain Singh v. Srimati Keshabati 


Kumari (4) and Ajepa Natesa Pandara . 


Sannadhi v. Ramalingam Pillai (5). No other 
authority has been cited by the learned 


. Cy, pro-. 


from : 


‘property. The Calcutta and -the Madras - 


. Vakil for the appellants in support .of the - 


contention and as there is nothing in the 


section to exclude mortgage-suits from its 
operation I must hold that the order as to 


the appointment ofa Receiverin this case 
: is.- not illegal. 


i Indeed: it has been held 
in a Calucutta case reported as Ghaneshyam 


-Misser v. Gobinda Mani Dasi (6), that a 


mortgage suit is the class of suit in which,- 


of all others, itis often most expedient - 


I 
accordingly. hold that there is no force in the 
appellants’ contention and that the; order 
as to the appointment of a Receiver-in this 
case is quite in accordance with law. 

Next it was argued by the learned Vakil 


‘and necessary to appoint a Receiver. 


for the. appellants that the rents and. 


profits "were not mortgaged and that 
nó Receiver should have been appointed 
to take charge of the mesne- profits. I 


am unable to agree inthis contention. The. 


new C. P. ©., O. XL, r.1, gives the widest 
power to à Court to appoint a Receiver ofany 


(4) 25-Ind. Cas. 406: 18 C. W. N 537. 
(5) 20 1nd. Cas. 767; 24 M, L, J. 658, 
(6) 7C. W. N.492, - - 


67. D Ka soa 
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fore, clear that the existence in the plaint- 
iffs of a right to receive rents and profits is 
notan essential pre-requisite for the exercise 
of thispower. There is ample authority for 
holding that a, Receiver could be appointed 
where the security was insufficient for the 
realization of the decree by ‘its sale alone. 
Indeed in a Madras case reported as Venkata 
` Rajagopala Surya Row v. Basavi Reddy (7), 


the learned Judges went so far as to hold - 


that where for the balanee ofthe decree 


after the sale of ihe mortgaged property, . 


a supplemental decree against.a defendant 
for the balance of the decree amount, to 
be realised by the attachment and sale of 
his other properties, could be passed, the 
Court had the power to appoint a Receiver 
for the rents and profits of the mortgaged 
property in order that the accumulated 
yents and profits might be available to the 
decree-holder for the attachment if and 
when he obtains his supplemental decree. 
I am, therefore, unable to accept the con- 
tention raised by thelearned Vakil for the 
appellants and overrule it. , 


Lastly, it was argued that no circum- 
stances had been shown to exist in this ease 
justifying the appointment of a Receiver 
and that the order should, therefore, be set 
aside. It should, however, be noted that 
the defendants' Vakil has admitted before 
me that his clients have sold a portion of 
the timber covered by the aforesaid mort- 
gage-deed for about Rs. 10,000 and that the 
sale-proceeds have not been paid to the 
„plaintiffs. In these circumstances I am of 
opinion that the plaintiffs were fully jus- 


tified in asking the Court to appoint a. 


Receiver so that the latter may take charge 
of the mortgaged properties and thus suffi- 
ciently safeguard the interests of the former. 
It- should further be observed that the 
learned Senior Subordinate Judge, after 
a full consideration of the circumstances of 
the case, has held that this was a fit 


case for the appointment of a Receiver and ' 


I must decline to interfere with his dis- 

cretion in a matter of this character unless 

itis definitely shown that the discretion 

has not been properly exercised or that 

it contravenes any express provision of 
. laws : 


H 


` 


(7.26 Ind. Cas. 936; 1 L. W. 785; (1914) M. W. N 
41; 16 M. L.-T. 407; 29. M.- L. J. 497. ] 


DURGA RAM DAS v, BARAT RAM DAS. 


property. whenever it appears to the Court, ` 
to be just and convenient; and it is, there- 
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The result is that the appeal fails and is 
dismissed with costs, 
ZK Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2592 
or 1921. 

March 28, 1924, 

Present:—Myr. Justice Mukerji. 
DURGA RAM DAS—PrLAINTIFF— 
APPELLANT 
versus 
BHARAT RAM DAS AND OTHERS— 

DsgrENDANTS—RESPONDENTS. . 

^ Easement, extinguishment of—Merger, requisites of 
—Suit for declaration of -easement—Necessary parties, 

In order that an easement may be extinguished there 
must be complete unity of seisin, i. e., the absoluta 
ownership of the dominant and servient tenements 
must vest in the-same person. In other cases of 
unity the easement is suspended, not extinguished. 
[p. 740, col. 2] 

In a suit for the declaration of a right of easement 
& dominant owner has no cause of action against ser- 
vient owners who have neither caused obstruction nor 
raised any objection to the exercise of his right of 
easement.. He is not bound to make parties any 
servient owners other than.those who have so obstruct- 
ed or challenged his right. [p. 741, col. 1.] 

(Case-law discussed.) 

Appeal against a decree of the Subor- 


- dinate Judge, Second Court, Sylhet, dated the 


19th of September 1921, affirming that of 
the Munsif, First Court at Moulvibazar, 
dated the 2nd of August 1920. 

Babu Hemendra Kumar Das, for the Ap- - 
pellant. 

Babus Pares Lal Shome and Charu 
Chandra Chowdhury, for the Respondents. 


JUDGMENT.—This appealis on be- 


half of the plaintiff and is confined to a 
strip of land which is described as plot 


“No. Lin the proceedings, with regard to 


which the suit has been dismissed by both 
the Courts below. . : 

The plaintiff's case as laid in the plaint 
shortly stated and so far as is necessary for 
our “present purposes was this: that the 
plaintiff was residing in his bari to the 
west of the plot from the time of his ances- 
tors, that he and the defendants (Nos, 1, 5 
and 6 being his brothers, and Nos. 2, 3 and 
4 being the sons of No.d) and their ances- 
tors had used the said plot as a pathway 
for over 100 years for going to their lànds . 
with ploughs, loads, cattle,-palanquain^ and 
corpses, openly, peacefully and as of righ, 

‘ e d 
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all the time, that of late he has removed to 
his new bari and thereafter also used the 
plot as a pathway, till the principal defend- 
ants putup an obstruction thereon The 


` - prayer of the plaintiff was for a declaration 


of plaintiff's right of way and for recover- 


“ing possession of it as a way after removing 


the obstruction. 
As to the defence of the principal. de- 


` fendants as set forth in their written state- 


ment, paragraphs 4 and 5 are import- 
ant. The averments therein are to the 
effect that Upendra -Ghose and his brother 
are the maliks of the middle part of: plot 
No. l;and the plot isa part of the defend- 
ant's bari and yard.. These defences were 
somewhat variedin the course of the proceed- 
ings before the Trial Court. The learned 
Munsif, however, found; (a) that Upendra. 
Ghose and his brother. had no connection- 


“with plot No. 1; (b) that though the plaintiff 


‘of which he himself is the 


`” and his son . said that plot: No. 1 -belonged 


to Goverüment, that plot belonged to ‘the - 
four brothers meaning the plaintiff and the 
defendants Nos. 1,75 and 6 and they had 
acquired title to- it by adverse possession. 
He held: ultimately that the plaintiff was 
not entitled to any. relief on the grounds, 
(1) that the plaintiff being the joint owner 
of the plot along with his brothers was not 
entitled so far as. he claimed’ a right of. 


. way on the ground of prescription, as no 


man can acquire easement in a tenement 
owner,” (2) 
eyen if the plaintiff and his brothers are 
not the owners’ of the plot the servient 
owner not having been made a -party, the 


' ' plaintiff was not ; entitled.to any relief. 


'These grounds, together with two others 
were relied upon by the learned Subordi- 
nate Judge for dismissing the plaintiff's 
silt. They are these, (3) .the' plaintiff 


“cannot claim the easement - over the plot 


treating it ag servient one of his new house, , 
since when he gave up the old bari for 


` the new one the dominant tenement so far 


as he was. concerned ceased to exist, 


(4) 


` jit was nót knowhi who are the owners of the 


servient tenement; and if Upendra ‘Ghose 
and his brothers-or Government be the 
owners they were not parties to the suit, 
-It is true that the plaint is rather inartis- 
tically worded, and from some of the state- 
ments made in the plaint it might appear 


.a8 if the plaintiff was asking for a declara- 


tion of a right of way which he has acquir-— 


eg against “the defendants. In substance, 


E However, the suit was ot & BODY different. 


dy. 


ee GA ` 
a * . 
ee ET d 


é 
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nature. It isa simple suit to the effect that 


the plaintiff and the contesting defendants - 


_and their predecessors had acquired by pre-.. 
scription a right of, way over the plot, they 


had been in adverse possession of this plot 
against all others for a sufficiently long 
period and the defendants had wrongfully 
obstructed the plaintiffin the exercise of 
his right of way over the plot, and the 
relief “claimed was a declaration to the 


effect that the plaintiff had acquired such . 
aright of way and for recovery of posses-. - 


sion of the plotas a way after removitg 


the obstruction which the contesting: de- 


fendants had put up thereon. 
Such a suit, in my judgment, is not liable 


to be dismissed on any of the grounds relied ` 


upon by the Court below. 
As for the ground No. 1, it is not tenable 


as there must be complete unity of seisin . 


or the absolute ownership of the dominant 


and servient tenements must vest in the.- 


same person in order that easements may . 


be extinguished. (Peacock on the Law relat- 


ing to Easement in British India, 3rd Edi- 


tion, page 532). The principle of extinguish- 


ment of easement by merger is simply this 
that the special kind of pr roperty which the 
right to the easement conferred, so long as 
the tenements belonged to differ ent owners, 
is now merged in the general rights of pro- 


-perty, and this doctrine has been so strictly 


construed that it requires the estates in 
the two tenements.to be of an- equally high 
and perdurable character (Gale, on Hasé- 


ments, 8th Edition, page 517). Mr. Mitra in ' 


‘his well-known book on Limitation, Pre: 


scription and Easements, 4th Edition, page 


492 says. 


as follows:—‘‘The ' expression - 


unity of ownership or unity of possession “ 


or occupation which is often, employed to 
denote that species of union which will ex- 
tinguish an easement is inaccurate. Unity 


of ownership in fee of both thé tenements, : 


extinguishes easements." 
tion, pages 365-367. The same person must 
be absolute owner of the whole of the domi- 
nant and servient heritages in , order. that 
the easement may be extinguished, The 
dominant owner's title to the one must bé 


Goddard, 2nd Edi- - 


co-extensive with his title to the other (See ^ 


Ivemey v. Stocker (1). In other cases of 
unity the easement is suspended, not ex- 
tinguished.” If the facts be that the plaint- 
iff and the contesting defendants and theif 
Predecessor acquired a préscriptive right 


` (1) (1866) 1 Ch. 396 at p. 408; 35 L. J. Oh. 407; no 
Tur, (x. on 14 L. T. 427; lw. R. pee 


(85 I. O. 1925] . 


of way, and being in adverse possession 
against the rest of thé world also acquired 
an indefeasible right jointly to be owners 
of the property, how can the plaintiff lose 
the right which he had acquired to use it 
as à pathway ?. Wherein such a case is 
there any room for the applieation of this 
principle ? £L | 

As for grounds Nos.2 and 4 which may 
be taken up together, it was found by the 
learned Munsif and that finding has not 
been displaced by the learned Subordinate 
Judge, that Upendra Ghose and bis bro- 
ther or the Government were not owners. 
of any part of this plot. We are not entitl- 
ed to proceed upon a mere supposition 
that they are. The servient owners, as far 
as one can see, are the defendants in this 
suit who are holding possession adversely 
to the plaintiff's rights. 
others, there being no cause of action against 
them and their presence not being neces- 
sary for adjudicating on the rights of the 
parties in the present litigation they need 
not have been made parties. : 

In the'ecase of Madan Mohan Chakravarty 
v. Sashi Bhusan (2), it was held that a domi- 


nant owner has no cause of action against. | 


servient owners who have. neither caused 
obstruction nor raised any objection to the 
exercise of his right of easement. In a suit 
for declaration of his right of way he is not 
bound to make parties any servient owners 
„other than tliose who have so obstructed or 
challenged his right. The cases of Madan 
Mohan. v.. Akshoy Kumar (3) and Haran, 
Sheikh v; Romesh Chandra (4) only lay 
down the general rule, and the facts of 
those cases are clearly distinguishable from 
those of the present case. The same 
view has been taken in the case of Amrita- 
-nath Biswas v. Jogendra Chandra Bhatta- 
charjee (5). : 
As-for ground No. 3 it has no substance 


as the deed of exchange clearly excludes this: 


plot and the plaintiffs right therein were 
expressly reserved in that deed and what- 


ever right the plaintiff might have acquired. 


he nevercould lose by shifting on to his 
new bart. | 

‘A feeble attempt was. made by the re- 
. Spondent -to justify the dismissal of the 
suit upon grounds other than those that 
were covered by the issues in the case. 1 


(2) 31 Ind, Cas. 549; 19 C. W. N. 1211. 
(3) 5 Ind. Cas. 23; 14 C. W. N. 15. - 
(4) 62 Ind. Cas. 425; 25 0. W. N, 249. 

. (5) 69 Ind, Cas, 183, 


DEDAR SINGH v. BANSÍ. 


Even if there are ` 


741 


am of opinion that the same should not 
be permitted at this stage. 

In my judgment, therefore, the decrees 
of the Courts below so far as plot No. 1 


.is concerned should be set aside and I 


accordingly do set them aside and order 
that the plaintiff do get a declaration 
that he has the right of way therein 
as claimed in the plaint and that all 
obstructions, if any, puton it by the de- 
fendants be removed and that the plaintiff 


:do recover possession thereof to use it as 


away. "The plaintiff is entitled to the costs 
of this appeal. 


`Z. K. Decrees set aside, 


LAHORE HIGH COURT. 

SECOND CIVIL APPEAL No. 1474 or 1923. 

November 21, 1923. 
Present :—Mr. Justice Martineau. 
DEDAR SINGH—DEFENDANT— 
APPELLANT 
versus 
"BANSI AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 
' Hindu Law—Joint family-—Marriage debts—Minor 
co-parcener, whether bound—-Alienation by de facto 
guardian jor benefit of estate. 

Under the general principles of Hindu Law & minor 
is under an obligation to provide out of the family 
property the funds necessary for performing the 
marriage Of his sister. [p. 742, col. 2] 

Jai Indra Daliadur Singh v. Dilraj Kuar, 61 Ind. 
Cas. 278; 8 O. L. J. 94, relied on. 

A debt contracted for the marriage of a co-par- 
cener ina joint Hindu family is binding on the other 
co-parceners. [p. 742, col. 1.] 

Sundrabai Javali Dagdu Pardeshi v. Shivanara- 
yana Ridkarna, 32 B. 81; 9 Bom. L. R. 1366; 3 M. 
L. T. 44, Bhagirathi v. Jokhu Ram Upadhaya, 6 Ind. 
Gas. 465; 32 A. 575; 7 A. L. J. 667 and Debi Lal Sah 
v. Nand Kishore. Gir, 65 Ind. Cas. 915; 1 Pat. 266; 
(1922) A. I. R. (Pat) 22; 3 P. L. T. 759, relied on. 

A Hindu is not entitled to impeach an alienation 
made during his minority for the benefit of the estate 
and with due regard to his interests by his de facto 
guardian. [p. 742, col. 2.] - 

Mastu v. Nand Lal, 13 P. R. 1890, followed. ] 

Appeal against a decree of the Dis- 
trict Judge, Hoshiarpur, dated the 12th 
March 1923, confirming that of the First 
Class Munsif, Una, dated the 30th Novem- 
ber 1922. ' . 

. Lala Madan Gopal for Lala Faqir Chand, 
for the Appellant. 1 
Lala Gopal Chand, for the Respondents: 
JUDGMENT.—In 1913, during the 
plaintiff's minority two shops apd a site 


-mother Prabhi, 


"benefit, 
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belonging to him and his brother Ramji 
Das were sold for Rs. 400 to the defend- 
ant Didar Singh by Ramji Das and his 
the latter acting a8 the 
plaintiff's guardian. The plaintiff sues for 


‘possession of his half share of the property 


on the ground that the sale is not binding 
on him, not having been effected for his 
He has been .given a- decree, 
which has been confirmed by -the lower 
Appellate Court, and the. vendee has pre- 
ferred a second appeal. 

Rs. 360 out of the sum of Rs. 400 were 


. to be paid by the vendee to Kirpa Ram, 


to whom the money was due òn the mort- 
gage-deeds executed on behalf of the plaint- 
iff and Ramji Das by their mother and 
uncle acting as “their guardians. 


expenses.of the marriages of Ramji' Das 
and his sister, and. the second, by which 
a further charge of Rs. 68 was created, 
was executed in 1909. The learned Addi- 
tional Judge. points out that Ramji- Das 
was not mentioned in the deeds as being 


the Manager of a joint Hindu family, and. 


thatinan undivided family the management 
of the property does not vest inthe mother, 
and he finds that the appellant never re- 
cognized Ramji Das as the Manager of the 


“family and never dealt with liim .as such, 


&nd goes on to hold that the property of 


- the minor. could not be validly’ sold for 


the- payment of a debt incurred for the 
expenses of the marriages of Ramji Das 
and his sister. 

I cannot see that it matters whether or 


not the appellant regarded Ramji Das as 
the Manager of a joint family if in fact 
the brothers constituted a joint family as ^ 
- presumably they did. -On the question of 


their being members of a joint family 
there is indéed -practically no room for 


doubt as the plaintiff was a minor and . 


it has never been suggested that there 


: had been any partition. 


A debt contracted for the marriage of a.co- 


-parcener in a joint Hindu family is 3 binding 


‘on. the other co-parceners: 


„karna (1), 
."(29) and Debt Lal Sah v. Nand Kishore Gir 


see Sundrabai 
Javali Da. x Pardeshi v. Shivanarayana Rid- 
Bhagirathi v. Jokhu Ram Upadhya 


e It has also been held in Jai Indra 


1).32 B. 81; 9 Bom. L. R. 1360; 3 M. L. T. 44. 
2) 6 Ind. Oas. 465; 32 A. 575; 7 A L. J. 667. 
3) 65 Ind. Cas. 315; 1 Pat. 200; (1922) A. I. R. 


E 22; 3 P. L. T, 759, 
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The. 
first mortgage deed was executed in 1908 
for Rs. 200 which were borrowed for the - 


` £85 I. C. 1925]. 
Bahadur Singh . v, Dilraj Kuer 
that by the general. principles of.Hindu 


Law a minoris under an. obligation to. 


provide out of the family-. property the 


` funds necessary for performing the marri-_ 


age of his sister. The mortgage effected ` 


in 1908 for raising money for the marri- . 


ages of Ramji Das‘ and his sister was, 
therefore, justifiable and binding on the 
plaintiff even if, as found by the Courts: 


below, no necessity has been shown for: 


the further mortgage of 1909; this fact 
would not be a sufficient reason for declar- 


“ing the sale to be invalid as the amount 
due for principal. and interest on the first 


mortgage exceeded the price of’ the plaint- . 


. iffs' share in the property. 


The fact that it was the plaintiff s mother 


‘who acted as his guardian in selling the 


property and not Ramji Das, seems to me 
ofno importance. In the first place, thé 
plaintiff does not.take the objection that 


his mother could not act on his behalf; 


in the second place, Ramji Das joined 
with his mother in effecting the sale; and 
in the third place, the plaintiff is not 
entitled to impeach an alienation made 
during his minority for the benefit of the 


` estate and with. due regard to his interests 


by his de facto guardian, as was held i in 
Mastu v. Nand Lal (5). * 


I hold; therefore, that the sale is binding. 


on, the plaintiff, and accepting the appeal 


Ireverse thé decrees of the Courts below. 
and dismiss the suit with costs throughout. . 


Z. K. Appeal accepted. 


(4) 61 Ind. Cas. 278; 8 O. L. J. 94.. . 
(5) 73 P. R. 1830. - s 


CALCUTTA HIGH COURT. | 


APPEAL FROM ORDER No. 272 or 1924. 


: August 20, 1924. 
Present; -—Mr. Justice Suhrawardy - 
- “and Mr. Justice Duval. 
. Moulvi ABUL HASMAT AHAMAD— | 
pa dermal : 


> HRISHIKESH DAS AND OTHERS— 
S RESPONDENTS, 

^ Execution of decree—Mortgage-decree—Decree-holder 
notifying Executing Court that sale would not affect 
rights of certain defendants, effect of —Amendment of 
decree—Decree-holder, right of, to proceed against any 
portion of MOM propere Duty of Court... 


CORA 
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No amendment of an execution petition should be 
allowed after it has been registered. Where, however, 
a mortgagee decree-holder simply notifies to the Court 
that the sale of the mortgaged properties should not 
affect the mirasirights or interests of certain defend- 
ants and makes no further prayer with respect to 
them in the execution application,- his action does 
nn rua to an amendment of the petition. [p. 745, 
col.1]. . 

It is the right of, a mortgagee-decres-holder, in 
order to realise his dues, to proceed against any of 
the mortgaged properties or any portion of them in- 
asmuch as his mortgage-debt extends to every bit 
of the propsrty mortgaged. [p. 745, col. 2.] 

A question with regard to the apportionment of the 
mortgage-debt between different mortgagors defend- 
ants must be raised in the mortgage-suit itself; and 
cannot bs raised in execution procsedings. [ibid.] 


Asgar Ali v. Troilokya Nath Ghose, 17 C. 631; 8 
Ind. Dec. (w.s) 960 (F. B.), Hari Kissen Bhagat v. 
. Valiat Hossein, 30 O. 755; 3 C. W. N. 723 and Inam 
Ali. v. Baij Nath Ram Sahu, 33 C. 613; 10 C.-W. N, 
551; 3 C. L. J. 576, referred to. 

A decree-holder is entitled to execute the decreé as 
it stands and the Executing Court is in law bound to 


execute thé decres as it finds it and is not entitled to | 


go behind it. [ibid.] l 

Appeal against an order of the Subordi- 
. nate Judge, First Court, Dacca, dated the 
30th of July 1924. ^ 

Babus Sarat Chandra Roy Choudhury, 
Sures Chandra Talukdar and Mohendra 
Kumar Ghose, for the Appellant. 

‘Mr. H. D. Bose, Dr. Sarat Chandra Bask, 
Babus Rajendra Chandra Guha, Sures 
Chandra Das and Debendra Nath Bhatta, for 

. the Respondents. i i 


JUDGMENT. —This appeal arises 
out of execution proceedings in connexion 
with a mortgage-decree obtained by the 
respondent against the appellant and some 
others. It is necessary to narrate briefly 
the history of this litigation in order to 
appreciate the points which have been urged: 
before us. ; i é 

The defendant No..1 mortgaged several 
items of property.on the l4th June 1915 


for aloan of Rs. 2,15,000. After the mort- 


gage. he made a gift of the residential 
house (one ofthe items of properties mort- 
gaged) to his son defendant No. 2 who is the 
appellant in this appeal. He also created 
several mirases in favour of defend- 
ants Nos. 3 to 8. The plaintiff brought a 
- suit on his mortgage against the. original 
mortgagor defendant No, 1 and the other 
defendants, as transferees from him since 
the mortgage. An application was made 


by the plaintiff in the suit for the appoint- | 


ment of a Receiver which was dismissed 
by the Trial Court. An appeal was pre- 


ferred to this Court against that order and. 
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at one stage of the appeal notices were 
not properly served upon the defendants 
Nos. 3 to 8; and the plaintiff by an appli- 
cation abandoned the appeal at his own 
risk against those respondents. The ap- 
peal was subsequently compromised bet- 
ween the plaintiff and defendants Nos. 1 
and 2, the appeal having been withdrawn 
as against the other defendants, The order 


“passed on the compromise was to the fol- 


lowing effect: “It is ordered that the suit 
be decreed by the Court below after deduct- 
ing the sum of Rs. 8,033 from the princi- 
pal which, some ofthe defendants pleaded, 


_had not been received by them; and the 


usual mortgage-decree. will be drawn up 


_by lower Court and the defendants will be 


allowed four months time to pay the amount 
so found due to the plaintiff from the date 
on which the amount is so ascertained, 
If after the expiry of the said period the 
defendants fail to pay the amount, the pre- 
liminary decree will be made final.” The 
amount was subsequently ascertained at 
Rs. 3,59,925-10-0. In pursuance of this con- 
sent order by this Court a preliminary 
decree was drawn up by the Court below 
on the 16th June 1923 in which defendant 
No. 1 was described as the principal defend- 
ant and defendants Nos. 2to 8 were de- 
scribed as-pro forma defendants. It may be 
useful to quote a portionof the decree to 
show its nature. “The suit being brought 
up to-day by consent for preliminary deci- 


„sion by order of the Hon'ble High Court 


dated the 13th March 1923, in the presence 
of the Vakils for the defendants Nos. 1 
and 2 and in the absence of defendants 
Nos. 3 to 8, itis ordered and decreed that 
by consent of both the parties this suit be 
preliminarily: decreed in part with propor- 
tionate costs, etc. The defendants Nos, 1 
and 2 do pay to the plaintiff, within four 
months from this day the balanee amount- 
ing to Rs. 3,55,925-10-0 and proportionate 
costs and in default the decree be duly 
made absolute; and the decretal amount be 
realised thereafter by the sale of the mort- 
gaged properties or a sufficient portion’ 
thereof.” ‘The money not having been paid 
within the time allowed, the tinal decree 
was drawn upon the 17th November 1993. 
In that decree also all the eight defendants 
were made parties as in the preliminary 
decree. It states that it appearing that 
the amount, declared due by the prelimi- 
nary decree, has not been paid, itis order- 
ed that the immoveable properties men- 


TER 


AXionedin the said decree and ‘specified at 


' the foot thereof, or so much thereof as may 
: "be:necessary “be ‘sold by public auction." 
On the,5th December 1923, the decree-- 


: holder applied for execution of this decree. 


in that execution petition all. the defend- ` 


ants were mentioned as judgment-debtors 
Including defendants Nos. 3 to 
tion was sought against all the defendants 


-andit was prayed that them«rtgaged pro-- 


perties in the schedule attached thereto be 
sold and the claim of the . decree-holder 
paid out of the sale-proceeds. To this 
execution proceeding the appellant took 
several objections which will be referred 
to later. On the 29th April 1924, the learn- 
ed ‘Subordinate Judge overruled - those 


objections and ordered the sale of the pro- 


perties. Against that orderan appeal was 


* taken to this. Cóurt (being Appeal from 


Original Order. No. 149 of 1924); and be- 
fore the. hearing of the appeal the pro- 
perties were sold; but as they did not fetch 
the upset price fixed by the Court it re- 
fused to accept the bids and ordered a 
re-sale of the properties. When that appeal 
came on for hearing before this Court this 
-circumstance was brought.to the notice of 
ihe learned Judge. whereupon the appeal 


- was dismissed on the 20th May 1924; but 
all the matters raised in it were left open. - 


"The ground on which the appeal was dis- 
missed. was that the-learned Subordinate 
-Judge had ordered issue of fresh sale 
proclamation and, therefore, the order under 
appeal had become vacated: The- fresh 
sale-proclamation was issued ‘and the Ist 
“August was fixed for the sale. The defen- 
dant: No. 2 again renewed his objections 
before the Execution Court and they were 
again overruled by the-learned Subordi- 


. nate Judge by his order dated the 30th 


»July 1924 which virtually upheld the order 


- passed by the Judge on the 29th April 


1924. | Against this order the present ap- 
peal is. preferred by defendant No. 2 and 


dt is.argued -on.his behalf, first, that the 


original decree being against all the eight 
‘defendants the decree-holder is not entitled 
to execute it against defendants Nos. land 
2 alone without having it amended. accord- 
ing to law; secondly, thatthe Court below 


_ was wrong in regarding the’application for 
execution as having been amended by tle: 
petition filed by the decree-holder on the ` 


5th May 1924. It is argued in this con: 
nexion that under thelaw an application 
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: : . hardly arises. 
‘for execution cannot be. amended after it. 
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is admitted and registered. Thirdly, it-is 
argued that if the decree-holder gives up 
his claim against some ofthe judgment- 
debtors in execution of the mortgage-decree, 
the amount payable to the decree-holder.: 
must be apportioned and before such ap- 
portioriment’ the deéree cannot be executed, 
The first and: the second .points“are so in-. 
termixed with each other that it will be 
désirable to treat them- together.. The ob- 
jection .is that the decree having been. 
passed against eight defendants the decree- 


.holderis not entitled to take out execution 


only as regards two' of them.and give up | 


_his claim or express his intention not to 


proceed against the other defendants, As 
the decree is a joint mortgage-decree, it is 
indivisible and cannot be executéd against 
some of the defendants. If the'application 
made by the plaintiff giving up his claim - 


. against defendants Nos. 3 to 8 is taken as 


an application for amendment of the exe- 


-eution petition, such amendment cannot 


be allowed and is against the law. Now 
the preliminary decree was,no doubt, passed 
against all the defendants. The question, 


- therefore, arises as to whether the plaintiff 


is entitled to proceed in execution against 
two of: these defendants. The history of 
this‘case which we have related above will. 
show that so far back as the 13th March 
1923 “defendants Nos. 1 and 2.both took 


upon themselves the liability for the entire 
"amount and the defendant No 2 also under- 


took to pay the amount within a certain . 
time and if he failed to doso he agreed 
that the mortgaged properties would be 
sold.' The other defendants did not appeal 
in the suit or at the timè. when it was ccm- 


‘promised, nor was the: mortgage-bond prov- 


ed in their presence. .The money. net 
having been paid in time, the decree-holder : 
wantsto sell the mortgaged properties in 
terms of the compromise. He has not 
given up his claim against any of the de- 
fendants. What the decree-hólder wantsin 
this proceeding is to sell the properties as - 
they.stood at the date of the mortgage: 
The-defendant No. 1 is really the person 
against whom the moftgage-decree was 
passed ‘and upon whose failure to pay the 
decretal amount within the time allowed . 
the, execution was directed to ‘-proceed 
against those properties as they stood. at 
the time of the mortgage. The question 
of amendment under these circumstances 
In the first place, the decree- — — 
holder has nowhere asked for the. amend- .; 
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ment- of the application for execution, In 
his petition dated the 5th May 1924 he 
Bimply notifies to the Court that the sale 
of the properties would not affect the mira- 
si right or interest. of defendants Nos. 3 
to 8. He makes no further prayer in that 
application. - On the authority of the Full 
Bench of Asgar Ali v. Troilokya Nath Ghose 


(1), it can be maintained that no amendment . 


of execution petition should be allowed 
after it has been registered. But the pre- 


4 
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-Pershad (4) and Nafar Chunder Mundul v. 


-Bent case is not a case of amendment after " 


registration of the petition for execution: 


Then again, there is no order by the Court. 


upon this petition the effect of which is to 
amend the petition of objéction*by remov- 


ing the names of defendants Nos, 3 to 8. 


from it. 
The most important question that has 
‘been raised in this case is the question of ap- 
portionment. 1t is argued that the decree- 
holder having given up his claim as against 
defendants Nos. 3 t68 cannot proceed to 
take out execution of the entire decretal 
amount against the other defendants ;.but 
there should bean apportiónment of the 
charge:on all the properties and the amount 
which the decree-holderis entitled to recov- 
er from: the defendant No. 2 ascertained; 


before execution can proceed. Several au- - 


thorities have been cited before us in sup- 
port of this contention. “But they do not 
support exactly what. the learned- Vakil for 
the appellant contends for. Reference is 
made to the cases of Hari Kissen Bhagat 
v. Veliat Hossein (2) and Imam Ali v. Baij 
Nath Ram Sahu (3) as authorities for the 
proposition that where a mortgagee gives up 
or releases any person interested in the 
equity of redemption in respect of a.por- 
tion of the mortgaged properties or where 
the effect of his conduct is to cause. such 
release, there ought to be an apportion: 
ment of the mortgage-debt and the mort- 
gagee cannot recover more than what falls 


to the share of-the properties. not releas- - 


ed. This proposition is unquestionably 
correct and supported by the authorities. 
But questions like these can be raised and 
decided in suits, The learned Counsel for 
the respondent contends that questions 
like the present cannot be agitated in exe- 
cution proceedings; 
proposition hehas drawn our attention to 
the. cases of Amir. Chand v.  Bukshi Sheo 


(1) 17 C. 631; '8 pu. zd & s.) "962. (F- D.) 
2) 30 0. 755; 7 Q. 
dan cis e Wow. gals 30. L, J, 576, 


Baikanto Nath Roy (5). We think that 
there is a great deal of force in the view 
urged by the respondent. The decree- 
holder is entitled to execute the decree as 
it stands. The Executing Court is in law 
bound to execute the decree asit finds it. 
and is not entitled to go behind it. The 
decree-holder, therefore, has the right to 
execute the decree against all the defen- 
dants. In the execution of the decree he 
may .express. his intention not io proceed 
against certain persons or certain property, 
It is the. ‘indisputable right of the mort- 
gagee that he can, in order to realise his 
dues, proceed against any property or any 
portion thereof.inasmuch as his mortgage- 
debt extends to every bit ofthe property 
mortgaged. What the decree-holder has in 


‘this case sought is to execute the decree 


against all the defendants but to sell the 
interest of defendants Nos. 1 and 2. No 
authority has been cited before us that he 
is notentitled to do .so; nor has any au- 
thority been placed before us in support of 
the contention of the appellant that the 
question of apportionnient can be gone into 
in execution proceedings. Then, it is not 
clearly acase where the decree-holder has 
given up any claim in respect of the pro- 


'perties as-against any defendant in the 


and in $upport of this . 


‘against the other 


suit. The mortgagee seeks to sell the 
mortgaged: -properties in the state in which 
they were at the time of the mortgage. 
The effect of his applying not to proceed 
defendant is to leave the 
question between himself and the sub- 
sequent transferees of the mortgaged pro- 
perties open for future consideration. This 
may or may notbe the result of his con- 
duct, but that is what he wants to do. We 
may mehtion in this connexion that under 
the mortgage-bond the defendant No. 1 
bound himself-not to grant any lease or 
under-tenure or to make any gifts of the 
mortgaged properties. Hehas not kept to 
his promise. 

There is another matter which may be 
taken into consideration, viz. the defen- 
dant No..l's conduct in this case. The 
learned Counsel for the respondent has 
rightly submitted that there is hardly any 
equity in” his. favour. He became a party 
to the' consent order passed by this Court 
for the preliminary and the final decrees 
being passed in the form in which they, 


(4) 340. 15; 40 L. J. 573. 
anih 6. 
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were passed. One of the conditions was 
that if he failed to pay the money within 
a certain time the mortgaged properties 
would be sold. It would hardly liein his 
mouth now to say that though he has not 
paid the money the properties should not 
be sold, The learned Counsel for the re- 
spondent rightly argues that by his con- 
‘duct the judgment-debtor is debarred from 
raising the question. We donot think that 
the present defendant ought to be allowed 


to question the order of the Court below on: 


the grounds raised before us. We, there- 
fore, hold that this appeal fails and is dis- 
missed with costs. Weassess the hearing-fee 
at 5 gold mohurs. 

We understand that a fresh sale-proclama- 
. tion, in view of the events which have 
happened since the appeal was filed, has to 
be issued. We are also informed that the 
Receiver has sent a communication to the 
learned Judge that if acertain reasonable 
time is allowed he may pay off the dues 
of the decree-holder by privately selling a 
portion of the mortgaged properties and 
thereby save a portion of the properties 
of the judgment-debtors. If it is so, the 
learned Judge will take this matter into his 
consideration. 

Z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

~- execution Firsr Civin APPEAL No. 134 

: oF 1924. 
. . July 30, 1924, 
Present: —Mr. Cecil Henry Walsh, Acting 
. Chief Justice, and Mr. Justice Dalal. . 
Sheikh MUHAMMAD HABIBULLAH— 
J UDGMENT-DEBTOR—APPELLANT 
versus 
R. B. Seth TIKAM CHAND— DECREE- 
HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 24—-"Suit,” 
whether inclüdes execution proceeding—-Transfer of 
execution proceedings—Jurisdiction of Court to which 
proceedings transferred. . 

The word “suit” in s. 24 of the C. P. C. includes 
an execution proceeding and a Court to which an 
execution proceeding is transferred under the section 
nts P ago to continue the proceeding. [p. 740, 
col. 2. : 

Gaya-Prashad v. Bhup Singh, 1 A. 180; 1 Ind, 
Dec. (N. s.) 140, followed, 

. Execution first appeal from a decree 
of*the Judge of the Court of Small Causes 
at Agra, dated the 15th of March 1924. 
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-Messrs. A. P. Dubeand P. L. Banerji, for 
the Appellant. Me 
. Dr. S. N. Das and Mr. N. P. Asthana, for 
the Respondent. : : 


JUDGMENT.—It is objected in this 
appeal that the Court of: Small Causes 
at Agra had no jurisdiction-t6 carry on 
execution proceedings on the application 
of the decree-holder in Execution Case No. 
76 of 1923. The decree was passed by the 
Additional Subordinate Judge, and the 
application for execution was filed by the 
decree-holder in that Court. Subsequent- 
ly on- 30th November 1923, the, District 
Judge of Agra transferred, for overwhelming 
reasons, this particular application for exe- 


-cution to the Court of the Small Cause Court 


Judge. It was argued here that the District 
Judge had no jurisdiction under s. 24.to 
do so. Weare, of ‘opinion, that the word 
"suit" in s. 24 will include execution-pro- 
ceedings, This was held by this Court so 
far back as 1876 under Act VIII of 1859, 
s. 6 [Gaya Prashad v. Bhup Singh (1)] It 
was pointed out that under s. 38a decree 
may be executed either by the Court 
which passed it or by the Court to which 
itis sent for execution, and that, therefore, 
no other Court can execute a decree. The 
reason for the passing of s. 38 is different. 
It was enacted to decide the question as to 
the jurisdiction of a Court when a suit 


is transferred. If a suit instituted in Court, 


Ais transferred to Court B and Court B 
decides it, s. 38 enjoins that applica- 
tion. for execution shall be presented to 
Court B and not to Court A, that is 
the application is to be presented to 
the Court which passed the decree 
and not to the Court in which the 
suit was instituted. The section is not 


"exhaustive and a decree can be executed 


by the Court to which it is transferred 
under s. 24. The analogy of the provisions 
of s. 141 does not hold except in favour of 
the view that suits include execution pro- 
ceedings. Under that section the proce- 
dure provided by the Code in regard to 
suits is made applicable to all proceedings. 
in apy Court of civil jurisdiction, This. 
means that the procedure for suits as well. 
executing 
shall apply to other proceedings both as 
to the trial of those proceedings and the 
carrying out of the orders passed in those 
proceedings. : 


(1) 1 A. 180; 1 Ind. Dec. (x, s.) 140, 


decrees” 
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Reference by the 'appellant's learned - 
Counsel tos. 39 of the O. P. C. indicated a 
- confusion between -two totally different 
' matters, Section 39 covers cases of transfer 
of a decree and not of an application for 
execution. Once a decree is transferred 
under s. 39 the Court which passed the 
decree ceases to have jurisdiction till it 
receives a certificate under s. 41. Under 
O. XXI, r. 10 an application for execution 
is to be presented to the Court to which 
the decree is transferred, when the decree 
is sent to another Court for execution, and 
not to the Court which passed it, This 
is totally different from the transfer of 
: one particular application for execution _ 
under s. 24 of C. P. C. For instance, in^ 
the present case, the Small Cause Court 
has jurisdiction to dispose of this particular 
. execution matter-but not to receive any 
fresh application for, execution, which.will 


lie in the Court of the Additional Subordi- : 


nate Judge. . 

We hold that the lower Court had 
' jurisdiction and dismiss this appeal with 
costs which shall include. Counsel's fees here 
-on fhe higher scale, 


Z, K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGREE No. 1195 
or 1922. 

July 31, 1924. . 
Present: —Mr. J ustice B. B. Ghose. 
SURENDRA NATH BANDOPADHYA . 
` AND OTHERS—PLAINTIFES— APPELLANTS 
versus . 
JABED XLI TALUKDAR AND OTHERS 
—DEFENDANTS— RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s. 158-B— 


Rent-suit by one of several co-sharers—Procedure— . 


Parties—Execution 
chaser, position of. 
Section 158-B of the Bengal Tenancy Act requires 
that in order to enable one or more co-sharer landlords 
to sell a-tenure all the remaining co-sharer landlords 
should be made parties to the suit and also that when 
one or more co-sharer landlords, having obtained a 
decree in such a suit, applies for execution of a decree 
by sale of the tenure, notiees of the application for 
execution should be given to all the co-sharers. The 
provisions of this section must be strictly followed in 
orderto give complete title to the auction-purchaser 
in sucha sale, Where all the co-sharer landlords are 
“not made parties to the suit an auction-purchaser in -. 


‘of  decree—Sale—- Auction-pur - 
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execution of-a decree obtained in the suit does not 


-purchase the holding free from all incumbrances. 
“[p. 748, col. 2; p. 749, col. 1.] 


Appeal against a decree of the Addi- 
tional Subordinate J udge, Backergunj, 
dated the 17th of February 1922, reversing 
that ofthe Munsif, First Court, Patuakhali, 
dated the 22nd of July 1920. 

Babus Gunada Charan Sen and Prasanta 
Bhusan Gupta, for the Appellants. 

Babu Jatindra Nath Sanyal, for the 
Respondents, 


JUDGMENT.—This is an appeal by 
the plaintiffs and it arises out of a suit for 
rent with regard to a howla which is situat- 
ed within a taluk under a zemindari. The 
defendants Nos. 1 and 2 are tenants of the 
howla. But the real question in dispute is 
between the plaintiffs and the defendant 
No. 9 as to the title to thesuperior taluki in- 
terest which the plaintiffs elaim. The Court 
of first instance passed a decree in favour of 
the plaintiffs. On appeal by the defendants 
Nos, 1, 2 and 9 the decision of the Munsif, 
was reversed by the Subordinate Judge 
and the suit has been dismissed. The’ 
plaintiffs appealto: this Court, and their 
contention is that, on the facts found, the 
plaintiffs are entitled to the rent claimed 
from the defendants Nos. 1 and 2 and the 
the 
superior title in the taluks of the plaintiffs 
by virtue of his purchase of the taluki 


. interest. 


The facts stand thus:—There was a taluk 
called Abdul Kasim the owner of which 
was one Akimannessa Bibi. This taluk was 
under the zemindari of which there are 
several co-sharers. The plaintiffs were the 
proprietors of the zemindari to the extent 
of one-anna odd share. They brought a 
suit for rent against the lady Akimannessa 
for their share of the rent of the taluk 
Abdul Kasim and put the taluk to sale and 
purchased it themselves on the 21st Septem- 
ber 1909. One of the co-sharers of the 
zemindari was the Nawab of Dacca, In 
the year 1910 he brought a suit for the rent 
of the taluk Abdul Kasim and it appears 
that he purported to have framed his suit 
under s. 148-A of the Bengal Tenancy Act 
for the entire rent due on account of the 
taluk. The Nawab executed the decree 


_and had the taluk sold, It was purchased 


by the defendant No.8 in the name of 
defendant No.7 and the defendant No, 9 
subsequéntly purchased- itat a sale *inter 
vivos from defendant No, 8, 


748 
- Thé question in controversy turns upon 
the effect of the sale in execution of the 
Nawab's decree whieh was held on the 9th 
Mareh 1911. It is contended on behalf of 
. the plaintiffs that this sale did not affect 
the interest which he had purchased in 
1909. .On the other hand it is contended 
“by defendant No: 9 that the.sale by the 
Nawab was under s. 158-B of the Bengal- 
Tenancy Act and it is the entire interest 
' in the taluk Abdul Kasim free from all 
incumbrances which was purchased by 
the auction-purchaser and, therefore, the 
plaintiffs had no title which would he effec- 
. tive as against the title of defendant No.9 

ERN the auction-sale of the 9th March 
Two points were raised. by the defendants 
intheir appeal beforethe Subordinate Judge. 
The first point was; was the sale held at 
the instance of the Nawab of Dacca and his 
co-sharers a.rent saleor not? and secondly, 
did, the conduct. of the plaintiffs-respon- 
dents in attaching the sale-proceeds in exe- 


cution of the decree held at the instance ` 


of the Nawab and his co-sharer and in 
appearing in that case in which the decree 
was being executed as a rent-decree estop 
them from questioning the sale as a rent- 
sale and the decree as arent-decree ? The 


learned Subordinate Judge has decided... 


both the points against the plaintiffs. : The 
controversy is with regard to.the fact that 
. one co-sharer, Golam Ajam by name, of 
thé zemindari was left out in the execution 
proceeding of the rent- decree of the Nawab: 
. Section 158-B requires that in order to sell 
a tenure by one or more co-sharer landlords 
. all © the remaining  co-sharer landlords 
should be made parties to. the suit, and 
also that when one or more co-sharer land- 


‘lords having obtained a decree ina suit’ 


properly framed applies for execution ofa 

- decree by the sale of the tenure notices of 
the. application for execution should be 
given-to all the co-sharers.. If Golam Ajam 
was really a co-sharer in the zemindari 
then the éxecution sale by the Nawab 
could not have given the auction-purchaser 
a title: free from all incumbrances, because 
admittedly Golam Ajam was not a party 
either in the suit.nor .was any notice of the 
execution proceeding given to: him. The 
` Trial Court found that Golam Ajam was a 
. eo-sharer in the zemindari. It is“contendéd 
.by.the learned Vakil for the respondents 
that fhe effect of the finding of the Sub- 
ordinate Judge is that Golam Ajam was 
P . : M 
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not’ a-co-sharer. . The kobala by' which: 


‘Golam Ajam purported to have purchased. 


l kara share in the zemindari is - dated ., 
the 27th November 1909. The Subordinate . 
Judge deals with the question in this way 
and it is necessary I think to quote some 
passages from his judgment;—" The im- 
portant question, therefore, arises whether 
Golam Ajam was a necessary party in the 
rent-suit. Golam Ajam does not come 
forward:" again “Golam Ajam gave ijara 
of his 1 kara share to plaintiff No. l's son 
(Hari Prosad'sson). Hari Prosad must have 
been the ijaradar. though the deed might 
have been in the name of one-of his sons. It 
is clearly proved that Hari Prosad was in 
possession of the share as ijaradar of 
Golam Ajam.” Then lower down: "The 
eaid sale and decree cannot but be.a rent 
sale and decree as Hari Prosad as co-sharer . 
as well as ijaradar of Golam Ajam was a 
party in the case."- Upon these findings he 
comes to the conclusion, “I, therefore, hold 
that the sale in question was a rent sale." 
The finding is clear that Golam Ajam had ` 
a share which was given in ijara., There 
is, however, another passage where the Sub- 
ordinate Judge has said this: "It can, be 


.safely inferred, therefore, that Golam Ajam 


was no proprietor before,and he was no, 
necessary party in the Nawab's rent-suit.” 
This observation of the Subordinate Judge 
is probably with reference to the fact that 
Golam Ajam’s ‘name was not registered 
under the Land Registration Act till J9th 
August. 1910 and the rent-suit of the Nawab 
was brought on the 15th April 4910. It 
seems to me that the Subordinate Judge 
was in error in thinking that although 
Golam Ajam had purchased a share in the 
zemindart because his name was not” 
registered under the Land Registration Act 
he should ‘be considered as no proprietor 
till his name was registered. The special 
provision of the Bengal Tenancy Act which 
allows one or more co-sharer landlords to 


-sell a tenure or holding in execution of' 


- 


their decree must be strictly followed in - - 


order to give complete title to the auction- 
purchaser and it will not be sufficient to 
say that the ijaradars under a particülàr 


.co-sharer was a party in another capacity 


being himself a co-sharer in the - zemindari 


-and, therefore, the absent co-sharer was 


sufficiently represented'in order to bring 


into operation the special ‘provisions laid ` 


down insection 158-B of the Bengal Tenancy 


“Act. In my opinion, therefore, the special 


) 
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provisión of the Bengal.Tenancy Act not 
having been followed in the rent execu- 


tion ‘case by the Nawab, the auction-pur- 


chaser did not purchase the holding free 
from al incumbrances and the interest 
which the plaintiffs acquired by their pur- 
chase in 1909 was not affected by thé sub- 
sequent sale. 

Then comes the question as regards 
estoppel. I feel great difficulty in under- 
standing how thé Subordinate Judge comes 
to the conclusion that the plaintiffs are 
precluded from asserting their title in the 


‘property: It is contended by the learned, 


Vakil for the’ respondents that it was the 
‘duty of the plaintiffs to give notice’ of 
the ‘fact’ that all the co-sharers in the 
zemindari had not been made parties in the 
rent-suit or: had not been served with 
notiee of the execution under s. 158-B as the 
plaintiffs had appeared in the suit and in 
the execution proceedings before the Court. 
1 cannot see that there was any duty cast 
upon the plaintifis who were made pro 
forma defendants in the suit to give notice 
tointending purchasers that the rent-suit 
of the Nawab or the, execution sale or the 
proceedings in execution werenot such as 
to confertitle on the purchaser as con- 
templated under the special provision of 
the Bengal Tenancy Act. If there was no 
such duty cast upon him his ‘silence could 
not.have influenced the conduct of the 
auction-purchaser in any way and it cannot 
be said that the plaintiffs are estopped by 
} a conduct of theirs in asserting their 

tile... ^... . 

It is ‘next urged that the plaintiffs are 
precluded from asserting their interest by 
reason of the fact that they had attached 
the surplus sale-proceeds of the execution 
sale under the Naivab’s decree. 
did not draw out the money, and the mere 
fact that they had attached the surplus 
sale-proceeds in order to satisfy any decree 
obtained by them but did not proceed 
further cannot preclude them from claim- 
ing title to the property. -Itis then urged 
by the learned Vakil for the respondents 


that the plaintiffs had abandoned the title- 


acquired by their purchase in 1909 because 
they had subsequently brought a suit for 
rentagainst Akimannessa Bibi in 1911 for 
the period subsequent to the -date of 
sale, It appears that the sale of the plaint- 
iffs was confirmed in 1913. Under the new 
Code under s. 65 there is no doubt that the 
"itle of the ‘purchaser vests from the 


` SURAJPAL SINGH v. SAHIB SINGH, 
time of the sale. But apparently the 


But they’ 
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parties were under the impression that till 
confirmation the plaintiffs’ title had not 
been completed and that seems to have 
been the impression in the mind of the 
Subordinate Judge also. - In any case, how- 
-evei, this question of abandoning the right 
` of the plaintiffs was not raised. in the Court 
_of Appeal below, and 1 do not think that it 
would be proper to allow the defendants to 
raise this question in second appeal for 
the first time. An endeavour was made by 
the learned Vakil for the respondents to 
argue that the plaintiffs’ conduct amount- 
ed to fraud. But no question of fraud was 
raised either in the Court of first instance 
or-in the Court of Appeal. 
On these grounds I am of opinion that 
“the judgment and decree ofthe Subordinate 


.Judge. dated the 17th February 1922 


shoüld be set aside and those of the 
Munsif restored with costs in this Court 
and in the Court below. 


Z. K. Appeal allowed, 


ALLAHABAD HIGH COURT. 

SEconD CIVIL APPEAL No. 1120 or 1934, 

* July 31, 1924. 
. Present;—Mr. Justice Sulaiman. 

Raja SURAJPAL SINGH-—PrAINTIFF— 

: ` APPELLANT . 
- . versus 
SAHIB SINGH. AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, f 
r. li—Redemption suit--Decree for possession and 
recovery of surplus profits—-Execution of decree barred 
—Fresh suit, whether lies. 

Where in a suit for redemption of a usufructuary 
mortgage the plaintiff alleges that the mortgage has 
been satisfied out of the usufruct and he claims pos- 
session of the property and of the surplus amount re- 
ceived by the mortgagee out of the profits; and a 
decree is passed for possession and the surplus amount, 
the decree is purely one for recovery of possession 
and recovery of money. After the passing of such a 
decree the rights of the mortgagor and mortgages 
become merged in the decree and the mortgage is 
no longer subsisting. The mortgagor's remedy in 


. such a case is to take possession of the mortgaged pro- 


perty by execution of the decree and to realise the 
surplus by execution. If he allows this remedy to 
become barred by time it is no longer open to him 
to evade the Law of Limitation and bring a new suit 
for redemption with a view to seek the same, relief, 
[p: 750, col. 2.] il 


“950 AZAM KHAN v, 


Ramanand v. Jairam, "59 Ind. Cas. 632; 18 A. L. - 


J. 1001; 43 A. 170; 2 U. P. L. R. (A) 379, referred 


to. E 
"Sita Ram v. Madho Lal, 24 A. 44; A. W. N. (1901) 


194 (F. BJ), distinguished. 

Second appeal against a decree of the 
District Judge, Aligarh, dated the 8th of 
April 1924. 

Mr. N. P. Asthana, for the Appellant. 

JUDGMENT.—The only point in this 
case was & pure point of law, but, in my 
opinion, the view taken by the Courts below 
on that point is correct. 

There was an  usufructuary mortgage 
executed on the 7th April 1891 in favour 
of the defendant's predecessor. In 1907 the 
plaintiffs. predecessor brought a suit for 
redemption of the mortgage and for recovery 
of a certain amount as surplus on the allega- 
tion that the mortgage-debt had been 
satisfied out of the usufruct and that there 
wasa balance in his favour. The Court 
found that the mortgage-debt had been 
fully satisfied and had, in fact, been over- 
paid. The Suit was accordingly decreed 
not only for possession but also for a sum 
- of Rs. 39 as surplus profits. The plaintiff's 


predecessor unfortunately died soon after ` 


and no steps were taken io execute that 
decree. The result was that the execution 
ofthat decree became barred by time and 
. infact more than 12 years have expired. 

The plaintiff then instituted a fresh suit 
for redemption alleging that the mortgage 
was still subsisting and that his equity of 
redemption was still intact. The Oourts 
below, however, have dismissed the suit 
holding that his claim is nof maintainable. 

Tt is true that the previous suit originally 
was a suit for redemption but when the 
Court found that the mortgage had been 
satisfied and that, in fact, a surplus amount 
' was due to the plaintiff's predecessor, the 
decree that was passed was really a decree 
‘for possession together with a decree for 
the surplus amount. The form in which 
the decree was prepared was the printed 
form ‘under s. 92 of the Transfer of Pro- 

erty Act, but if had the second portion of 
ik cut out, which would have become neces- 
‘gary only z any amount had to be paid by 

intiff. 

ey opines therefore, the decree was 
"purely à decree for recovery of possession 
and recovery of money. After the passing 
of that decree the rights of the mortgagor 
and the mortgagee, became merged in the 
‘decree, and the mortgage was no longer 
subsisting. The plaintiff's remedy, therefore, 
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was to take possession by execution of 
that. decree and to realise that surplus by 
execution. Ifowing to the laches of his 
predecessor or himself he has allowed his 
remedy by way of execution to become 
barred by time itis no longer open to him 
to evade the Law of Limitation and bring: 
a new suit with & view to seek the same 
relief, The decree that was passed in the 
previous case was really a decree which 
would be passed under the new Code under 
O. XLI, r. 14, though no such provision was 
expressly embodied in the "Transfer of Pro- 
perty Aet, 

It has been laid down in Ramanand v. 
Jairam (1) that when a person obtains a 
decree for recovery of possession of property 
and allows it to be barred by time, a 
separate suit on that decree cannot be 
maintained, The case of Sita Ram v. 
Madho Lal (2) is clearly distinguishable 
hecause in that case the plaintiff had to: 
pay a certain amount of money and the 
decree provided that if payment was not 
made within the time fixed “the judgment 
should be deemed to be non-existent.” 
The rule of law laid down in thatcase can- 
not be extended so as to apply to the facts 
of this case. 

I, therefore, dismiss the appeal sum- 


“marily. . 


Z. K. Appeal dismissed. 
(1) 59 Ind. Cas. 632; 18 A. L. J. 1001; 43 A. 170; 2 
P. L. R. (A) 379 : . 


. P. L. R. (A) 379. : . 
(2) 24A. 444; A. W. N. (1901) 194 (F. B.) 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 299 or 1923. 
August 14, 1924, 

Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

AZAM KHAN-—OrrosiTE PARTY No. 2 
— APPELLANT 

` versus 
UMEDALI MORAL—PETITIONER 
AND COHAND.KHAN-—OrPostrTE 
PARTY No. 1 AND OTHERS— 
DronzE-HonpERS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 173—Civil 
Procedure Code (Act V of 1908), s. 4? —Order under 
s. 178, Bengal Tenancy Act—Appeal, whether lies— 
Auction-purchaser, position of. ; 

Where a question decided under s. 173 of tha 
Bengal Tenancy Actis one which is covered by s. 47 
of the O. P. C. an-appeal lies against the order mad 9 


[85 T, 0. 1925) 
by the Court though no provision for such an appeal 
is made in the Bengal Tenancy Act itself. No appeal, 
however, lies at the instance of the auction-purchaser 
against an order passed under s. 173 of the 
Bengal Tenancy Act, the reason being that the 
auction-purchaser is notone of the parties’ to the 
suit within the meaning of s. 47 of the C. P. C. 
[p. 751, cols. 1 & 2.) é 

(Case-law discussed.) 3 

Appeal against an order of the Sub- 
ordinate Judge, Dacca, dated the 11th of 
May 1923, reversing that of the Munsif, 
First Court of that place, dated the 21st of 
August 1922. . ` f 

Babu Trailakhyanath Ghose, for the 
Appellant. : 

Babu Charu Chandra Chowdhury, for the 
. Respondents. : 

 JUDGMENT.—This is an appeal by 
the auction-purchaser in a sale pursuant to 
arent decree. One of the judgment-debtors 
applied unders. 173 (3), Bengal Tenancy Act 
to have the sale set aside mainly on the 
. ground that the auction-purchaser was a 
benamdar for one of the judgment-debtors, 
viz, Chand Khan. The First Court dis- 
missed the application on several grounds. 
The learned Subordinate Judge in appeal 
held that the auction-purchaser was the 
benamdar of one of the judgment-debtors 
Chand Khan and in that view set aside the 
sale. The auction-purchaser appeals from 
this decision; anda preliminary objection 
has been taken ‘to the competency of the 
appeal on the ground that no second appeal 
lies in the present case. 

Section 173, Bengal Tenancy Act, does not 

confer any right of appeal nor does any 
-other provision ‘of the Bengal Tenancy Act 
or any other Act provide for an appeal 
against an order passed under s. 173, Bengal 
Tenancy Act. But it has been held that 
where the question is one which is covered 
by s. 47, C. P.C., an, appeal is allowable 
from an order passed under s. 173, Bengal 
Tenancy Aet, though no provision for 
appeal is made in the Act itself. The right 
‘to appeal, therefore, from an order passed 
under s. 178, Bengal Tenancy Act, depends 
upon the questions raised and upon the 
party appealing, Hence the appellant can 
maintain the present appealif he can bring 
his ease within s,47, C,P,C. The first 
point, therefore, which must be established 


is that hé is a party to the suit under s,- 


47. It is argued on his behalf that the 
ease of Prosunno Kumar Sanyal v. Kali 
Das Sanyal (1) is an authority for the 
. (1) 19 ©. 683; 19 I. A. 166; 6 Sar P. C. J, 209; 9 
Ind. -Dee, (xN. s.). 898, : : 
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proposition that the auction-purchaser is g- 
party within the meaning of s. 47, C. P. C. 
We do not think so. Their Lordships of 
the Judicial Committee laid down in that 
case that when a question is raised between 
parties to the suit within ‘the meaning of s 
244 -of the Code of 1882, the fact that the 
auction-purchaser isinterested in the deci- 
sion of that question does not take the case 
out of the operation of that section. See 
Joytara v. Ram Krishna Seal (2), The 
question as to whether the auction-pur- 


. chaser has aright of appeal from an order 


under s, 173, Bengal Tenancy Act has been 
considered by this Court in several cases, 
It is sufficient for our present purpose to 
refer to the case of Jadab Chandra M ukherjee 
v. Joy Gopal Bhattacharya (3) in which 
all the previous cases have been summaris- 
ed and commented upon. The result of all 
these decisions is that no appeal lies at the 
instance of the auction-purchaser against 
an order passed under s. 173, Bengal Ten- 
ancy Act, the reason being that he is not 
one ofthe parties to the suit within the 
meaning of s. 47, O.P. C. There is one 
case whieh requires special notice as on 
the face of it, it lends support to the 
contrary view.- In Chand.Monee Dasya v. 
Santo Monee Dasya (4), there is a, general 
observation that having regard to the deci- 
sion of the Privy Council in the case of 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (1), an application to set aside a sale 
under s. 173, Bengal Tenanoy Act, is an 
application cognizable under s. 244 of the 
Code of 1882 and, therefore, a second appeal 
lies. - The learned Vakil for.the appellant 
relies upon the dictum and argues that it 
empowers the auction-purchaser to maintain 
a second appeal. But that case has been 
distinguished in the case of Jadab Chandra 
Mukherjee v. Joy Gopal Bhattacharya (3) 
&nd has been explained in the case of 
Joytara v. Ram Krishna Seal (2); referred 
tq aboye. In that case the judgment-debtors 
were the applicants. It does not appear 
from the report of the case as to who wag 
the appellant in the lower Appellate Court 
The appeal, therefore, was competent by 
virtue of s. 244, C. P. C. The point whé- 
ther the auction-purchaser is also entitled 
to appeal under that section was not raised 


B) T Ind. Cas: 769; 18 O. L. J. 297; 150, W, x 


a 20 Ind. Cas. 191; 19 O L. J. 8L. 
E. 24 O: 107; 1 O, W, N. 534; 13 Ind, Dec, (x, & 
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. and decided in that case. On the whole 


Wwe are of opinion that this appeal is incom- 


"petent and does not lie. 


“Weare next asked by the learned Vakil 
for the appellant.to treat the memorandum 
of appeal as a petition for revision and to 


. interfere with the decision of the Court 
“below in the exercise of. our revisional 


(d 


jurisdiction. We-do not think that this is 
a case in’ which we should exercise our 
extraordinary jurisdiction. The objection 
io the legality ofthe order of the Court 
below is that the sale could not be partially 
get aside. 
has given effect to the compromise be- 
tween some of the parties, and allowed the 
Sale of a portion of the property to stand 
and.set aside the sale to the extent of the 
interest of the- respondent.. This may or 
may not háve been the correct procedure 


' to follow but he has done substantial justice 


to the parties. Besides we do :not. see- how 
the appellant has been aggrieved. It has 


‘been held that he, is a benamdar for judg- 


.ment-debtor No. 2. 


Whether the sale is 
partially or entirely set-aside, it is of no 
soncern to him. We think-that there are 


fo merits in appellant'scease. ` 


"The result is that this appeal is dismissed 


. with costs. We assess the liearing-fee at 


two gold. mohurs. err eie 
UE ` Appeal dismissed... 


—— 


y> 


- QUDH JUDICIAL COMMIS- , ` 

"^ BIONER’S COURT. ` ; 

MiscELLANEOUS ee "No. 293-or.. 
MA 


October .13, 1924. . . E 
Present:—Mr. Neave, A. J. ©. < 
MADHO PRASAD—APPLICANT 
e Versus CMT EON 
SUKH DIN AND oTHERS—OPPOSITE.PARTY. | 
Civil Procedure Code (Act V of 1908), O. XLVII, 
s. 1—Review, grounds for—Point considered and de-. 
cided—Error, whether ground for review. 

When a point of fact or law has been brought to 
the notice of the Court trying the case and has been 
referred to in its judgment and decided by it, no. 


. ground for review is furnished by the fact that such’ 


decision is considered erroneous by the party against 
whom it was given. - 


" Application under s. 114 and O. XLVII, 


.r, 1, O. P. O; against the judgment and 
‘decree of the First Additional Judieial 


à 


Sa aa Oudh, dated the 24th March 
1 24, B b o 


. 


2 


re 


. MADHO PRASAD V. SUKH DIN. 


The learned Subordinate Judge ` 


. . [85E O. 1925) - 
“Messrs. Niamatullah and H. D. Chandra, 
for the Applicant, 


Messrs. Ram Bharose Lal, Raj Narayan 


Shukla and Bisheshwar Nath, for the Op- 


posite Party. : : 
ORDER.—This is an application for a 
review of an order passed by this Court in 
appeal. 
taken in the application. 
these the contention of the applicant is 
that the Court took a wrong view either 
of the facts or law in the case. 
these grounds has ;been pressed in argu- 
ment, This is that the Court was wrong in 
refusing to admit certain evidence. 
mentioned in the judgment that all this 
evidence except that of one witness was 


A. number of grounds have been. 
In every one of. 


One only of? 


It is. 


abandoned by the Counsel, who argued the : 


appeal, and the contention now put forward 
is that Counsel was wrong in sé abandoning 
this evidence, and thatthis is both a mistake 


or error apparent on the face of the record, 


anda sufficient reason for admitting a review. ' 


It appears, however, from the-judgment that 
the Court did consider this question of the 


admissibility of this evidence, and rightly 


or wrongly came to the. conclusion that it 
should not be admitted." " - : 


When a point of fact or law has been : 


brought to the notice of a Court trying a 


- case and has been referred to in its judg- 


ment and decided by it, no ground for re- 
view is furnished by the fact that. such 
decision is considered erroneous by. the 


- party against whom it was given: If- such 


grounds were to be recognised there would : 


be no end to applications for review. It 
would be impossible to draw any definite 


‘line and any party considering himself 


aggrieved by a decision against him could 
always contend either that his Counsel had 
not competently argued the point or -that 


- his' Counsel was not justified in yielding . 
“when he did. : 


‘None of the grounds in this application 


appear to come within.the provisions ofr. 1 . 


of O. XLVII of the O. P. C. and it is aecord- 
ingly rejected with costs. 
Z. K. e Application rejected, 


» 
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CALCUTTA HIGH, COURT. 
APPEAL FROM APPELLATE Decree No, 2511 
i oF 1921. : 
March 18, 1924. 
Present:—Mr. Justice Mukerji. 
JOAD ALI—DEFPFENDANT—AÀPPELLANT ' 
u . versus - A 
Srimati RATKISHORE SAHA—PrLAINTIFF 
` AND ANOTHER—DEFENDANT—RESPONDENTS. 
Pleadings—New case—Court, power of-—Prejudice 
to defendant. : : ` 
A Court is not entitled to make a case inconsistent 
. with or different from that which is presented to it on 
behalf of the parties, and it is not permissible for a 
Court to pass a decree in favour of a plaintiff upon 
the basis of a case which is inconsistent with the case 
which he himself has put forward. This rule is based 
upon the question of prejudice to the defendant. 
[p. 753, col. 2; p. 754, col. 1. 


In a suit by a PA for recovery of possession 


of a plot of land. which the defendant alleged to 
have purchased from a former tenant of.the plaintiff, 
the defence of the defendant was that the holding 
. to which the plot in dispute appertained was not the 
holding of his transferor alone but belonged- to 
him and several others, having devolved on. them 
on the death of their father, and that inasmuch as 
~ the other heirs of the latter were still living, the sale 
of the holding by one of them did not operate to 
. transfer the entire holding so as to give the landlord 
the right of re-entry. The finding was that although 
there were other heirs of the deceased tenant living 
they had. no interest in the holding and that the 
transferor of the defendant was the only tenant of the 
holding: - 1 < ' DE 
Held, (1) that the consequence of the finding was 
that the transfer'in favour of the defendant operated 
to extinguish the rights of his transferor in the hold- 
ing and constituted abandonment such as entitled the 
landlord to re-enter; [p. 756, col. 2.] 
(2) that it could not be said that the finding was 
contrary to the claim of the plaintiff. [p. 755, col 2.] 
Eshenchunder Singh v. Shamchurn Bhutto, 11 M. I. 
A. 1; 6 W. R.P. O. 57; 2 Ind. Jur. (x. s) 87; 2 Sar. 
P. C-J 209; 1 Suth. P. O. J. 649; 20 E. R. 3 (P. C2), 
Mukhoda Soondary Dasi v. Ram Churn Karmokar, 8 


C. 871; 11 O. L. R. 194; 7 Ind. Jur. 32; 5 Ind. Dee. - 


(N. &.) 562 and. Shibkristo Sircar v. Abdool Hakeem, 5 
O. 602; 5-C. L. R. 455; 2 Ind. Dec. (N. 8) 991, distin- 
guished. : - 


Appeal againsta decree of the Subordi- 
nate Judge Third. Court, Tipperah, dated 
the 18th of May 1921, reversing that of the 
Munsif, Second Court, Nabinagar, dated 
the 7th of July, 1920. . ; 

Babu Birendra’ Chunder Das, for the 
Appellant. " 

Babu Upendra Coomar Roy, for the Re- 
spondent, | 


JUDGMENT.—This appeal arises out - 


of a suit instituted by the plaintiff as a 
co-sharer landlord for recovery of posses- 


sion from .the defendant ofa plot of land. 


which the defendant alleges to have pur- 
chased from a former tenant of the plaintiff 
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named Wazuddi. The defence of the de- 
fendant is that the holding to which this 


plot of land appertains was not the holding 
of Wazuddi alone but belonged to Wazuddi 


' and several others, the same having devolv- 


ed on them on the death of Wazuddi's 
father Asanullah, and that, inasmuch as 
the other heirs of Asanullah are still living, 
the.sale ofthe holding by Wazuddi'did 
not operate to transfer the entire holding 
such as would give the landlord the right 
of re-entry. It is unnecessary to refer to 
the other allegations.in the pleadings of 
the parties. The learned Munsif dismissed 
the- plaintiffs suit: being of opinion that 
it had been proved that the holding ori- 
ginally belonged to Asanullah, that there 


. wereheirs of Asanullah other than Wazuddi, 


that they had not abandoned the holding, 
that the possession which Wazuddi exer- 
cised in respect of the holding was one ex- 
ercised not merely on his own behalf but on 
behalf of the other co-sharers- as well and 
that, by the transfer by Wazuddi in favour 
of the defendant, the entire holding did not 
pass. On appeal by the plaintiff, the 
learned Subordinate Judge came to -cer- 
tain findings which it will be necessary 
for one to examine more closely presently. 
In the result, he decreed the plaintiffs suit, . 
Against that decision the present appeal 
has been preferred by the defendant. 

-` The contentions put forward on behalf 
of the defendant-appellant are principally 
two, The first contention is that the 
learned Subordinate Judge has given the 
plaintiff & decree upon certain findings of 
fact which are inconsistent with the case 
set up by her and the learned Vakil appear- 
ing on behalf of -the appellant contends 
that it is not permissible for a Court to 
make a new case to that which has been 
put forward: in the pleadings of the 
parties and to passa decree in favour of 
-the -plaintif thereupon. The second con- 
-tention is that the findings, which the 
learned Subordinate Judge has arrived at 
in the present case, are not sufficient for the 
‘purpose of holding that the tenancy of 
-Asanullah has terminated or that the inter- 


.est ofthe other heirs of Asanullah in the 


‘holding in question hascome toan end 
so as to: enable the plaintiff to take posses- 
sion of the holding. NA 

Now, with regard to the first contention, 
it. is a.settled proposition of law that a 
Court is not entitled to make a case incoh- 
‘sistent with, or different from that which 
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is presented toit on behalf of the parties; 
and that it is not permissible for a Court 
to passa decree in favour of a plaintiff 
upon the basis of a case which is inconsist- 
ent with the case which he. himself has 
put forward. This rule is based upon the 
‘question of prejudice and, if in the present 
case there was anything to show that the 


defendant had in fact been prejudiced by. 


reason ofthe learned Subordinate Judge 


basing his decree upon the findings at. 


which he arrived, I would certainly have 
held *hat that decree could not be sus- 
tained in law. Furthermore, if it appeared 
to me on a cohsideration of the pleadings 
as set out'in the plaint that the case which 
the lower Appellate Court found was in- 
consistent with that which was put forward 
on behalf of the plaintiff, I certainly would 
have held that the plaintiff was not entitl- 


ed toa decree on the basis of those find- . 


ings. In support of this contention, reli- 
„ance has been placed by the learned 
Vakil appearing on behalf of the appellant 
upon cerfain decisions which it will be 
necessary for me to refer to. The first 
,case relied upon by him is the case of 
‘Eishenchunder Singh v. Shamachuran 
Bhutto (1). The Judicial Committee in 
-that case observed that it was incorrect to 
conclude parties by inferences of fact, not 
only inconsistent with the allegations in 
‘the plaint, constituting the case the defend- 
‘ants had to meet but which were in 
reality contradictory to the case made by 
the plaintiff in the Court below. Now 
applying the principle laid down in that 
-case to the facts of the present case, if 
"upon the facts found by the learned Sub- 
-ordinate Judge it could be said that those 
facts were inconsistent with the case which 
the plaintiff put forward, the appellant 
certainly would have succeeded so far as 
-this contention is concerned. Now, what 
-is the case that was presented in the 
plaint? It was: a plain and. simple 
case to the effect that Wazuddi, was the 
tenant in respect of the holding, that he 
had transferred the holding to the defend: 
-ant and that the defendant had not ac- 
quired any interest by such transfer and 
upon that ground relief was sought for 
in theshape of ejectment. The -defendant 


“in the present case set up the plea that, 


"()11 M. I A. 7; 6 W. R P. O. 57; 2 Ind. Jur. 
c &) 87; 2 Sar. P. C. J. 200; F Suth. P. C. J. 649; 
20 E. R. 2 (P. 0). 

LÀ 


JOAD ALI V. RAIKISHORE SAHA, 


[85 I. C. 1925] 


although. Wazuddi was the person whose 
name was recorded in the plaintiff's she- 
vistha as the tenant ofthe holding, not 
only he but other persons also who were, 
his co-sharers were tenants in respect of 
the holding all of them having derived 
their interest from Asanullah, the father 
of Wazuddi. This allegation, in my opin- 
ion, isnot inconsistent with the allegation 
which the-plaintiff- has made in the plaint 
and, if the Court found, asit has donein 
the present case, that, although Wazuddi 
was the recorded tenant, the original tenant’ 
in respect of the holding was his father 
and that he had other heirs who might or 
might not have acquired an interest in 
the holding and who were at the date of 
the suit not co-sharers in respect of this 
tenancy with Wazuddi and if, upon those 
findings, fhe Court passed a decree in 
favour of the plaintiff, I am unable to say 
that those are findings which are inconsist- 
ent with the plaintiffs case. In that 
view of the matter, I think the first case 
relied upon by.the learned Vakil on be- 


"half ofthe appellant has no application to 


the facts of the present case. 

The next case relied upon by the appel- 
lant is the case of Mukhoda Sundary Dasi 
v. Ham Churan Karmokar (2). In that 
ease, the learned Judges laid down this 
proposition of law: “When a plaintiff 
Sues to recover possession of property on 
the allegation that he had purchased it 
with his own money, and the suit is dis- 
missed in the Court of first instance, .the 
Court of Appeal is not justified in giving 
the plaintiff a decree for a portion of the 
properiy, on the ground that the whole 
was the property ofa joint Hindu family 
in which the plaintiff was a co-sharer.” 
This proposition of law necessarily follows 
from the facts which appear to have been 
the facts of that case. There the plaintiff 
came to Court with the allegation that cer- 
tain property had been purchased by him- 
self with hisown money. On that ground, 
he claimed to recover possession of the 
property. -He failed to establish that claim 
in the Court of first instance. In the 
Court of Appeal, he relied upon the fact 
that he wasamember of a joint Hindu 
family and that,as the property belonged 
to that family, he was entitled to a share 
of it upon the ground that he was a mem- 


(2) 8 o. 871; 11 ©. L. R. 194; 7 Ind. Jur, 32; 5 
Ind. Dec. (x. s) 562. . 
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which he put forward before the Court of 
Appeal, if found, would be the basis of a 
decree which must in its very essence be 
a decree of an entirely different character 
from the one that was sought for originally 
in the plaint. I, therefore, think that the 
facts of that case are entirely different 
from the facts of the present case. 

The next case relied upon in support of 
the first contention of the appellant is the 
case of Shibkristo Sircar-v. Abdul, Hukeem 
(3. That wasa suit on the Original Side 
of this Court before Wilson J. The suit 
had been instituted to recover a specified 


sum of,money for the hire of cargo boats 


and no other relief was claimed "by the 
plaintiff. The defendant: alleged. and 
proved that he was merely the agent of the 


plaintiff to find hirers for the "boats and: 


that he was notliable.for the hire of the 
. boats. Upon that; the plaintiff sought to 
amend his plaint by abandoning his own 
story and adopting that of the “defendant 
and asking reliefon that footing. It was 
held by Mr. Justice Wilson that to allow 


the plaintiff to adopt the allegations made. 


by the defendant in his written statement 
would be to make the plaintiff to seek quite 

a different relief upon a state of fact which 
would beinconsistent with the facts set forth 
in the plaint, and that such amendment 
was not permissible under the law upon the 
ground that it, would be ‘to the prejudice 
of the defendant. This case, therefore, 
also is not applicable to ` the facts of the 
present case, ` ` 

As I have stated above, the difference 
. between the case put forward on behalf of 
the plaintiff and that put forward on be- 
half of the defendant is this: Whereas 
` the plaintiff alleged that Wazuddi was 
the sole tenant in respect of the holding, 
ihe case which was found by the Courf 
was that though at the dateof the institu- 
tion ofthe suit he was the sole tenant, the 
. holding originally belonged to his father 
from whom he and possibly some other 
persons had inherited, but that by subse- 
quent conduct on the part of those heirs 
Wazuddi alone became ‘entitled to the 
holding as tenant. What was ultimately 
found by the Court was what was alleged 
by the plaintiff in her plaint as being the 
state of affairs at the time when the.cause 
of action arose and, although the defend- 


NS 5 C. 002; 5 O. L. R. 455; 2 Ind. Dec (w. 8) ` 
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ant's story: as to the origin of the tenancy 
and as to other persons being co-sharers 
with Wazuddi therein was accepted to the 
some extent by the Court, if cannot be 
said. that the findings on those questions 
are go inconsistent with the plaintiffs case . 
as would disentitle him to the relief that 
he has asked for. In my opinion, therc- 
fore, there, is no substance in the first 
contention which has been put forward on 
behalf of -the appellant. 

With regard to the second contention, I 
quite agree with what the learned Vakil 
appearing on bebalf of the appellant has 
said that the findings of the learned Sub- 


‘ordinate Judge are not very satisfactory. 


They are scattered and diffused and it 
does not seem to me that he has recorded 
those findings. keeping in view the points 
which it was necessary for him to decide. 
I have, however, carefully examined those 
findings in. order to see whether they do 
really dispose of or not the facts found . 
by the Court of first instance and whether 
they do in law amount to findings suffi- 
cient to enable the Court to award a dec- 
ree to the plaintiff. Now, the way in which 
the learned Judge dealt with the matter . 
was this: He held that the tenancy origi- ' 
nally belonged to Asanullah, that Asan- 
"llah left certain heirs along with Wazuddi 
and that it might be that the other heirs 
of Asanullah also inherited an interest in 
the tenancy. He was doubtful whether occu- 
pancy holdings were heritable before the 
Bengal Tenancy Act came into operation 
but he thought that it was immaterial 
whether the other heirs of Asanullah ac- 
quired a title to the holding by inherit- 
ance because he thought that the evidence 
was that those other heirs had long 
ceased to cultivate the lands and pay 
rent to the holding. He observed further 
that the holding sfood abandoned by them 
and Wazuddi was recorded as the sole 
owner ofthe holding. This last finding of 
his which has been so ably criticised by 
the learned Vakil for the appellant is un- 
doubtedly nof sufficient for the purpose of 
coming to the conclusion that there was 
abandonment by the other heirs of Asan- 
ullah. If Asanullah had left other heirs 
and if they had inherited an interest in 


‘the holding, the mere fact that they ceased 


to cultivate the landsand also ceased to 
pay rent for the holding while Wazuddi 
was in occupation of the holding and*was 


‘paying rent-all-the -time would not ba 
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sufficient in jaw do prove that there was 
abandonment on the part of those other 
heirs. The learned Judge, however, pro- 
ceeded to record certain further findings 
in respect of this: matter, He found that 
it -was proved that Wazuddi was in sole 
occupation of the holding for more than 
> twelve years, that it was not proved on 
` behalf of the defendant as it was his duty 
to prove that the other heirs of Wazuddi's 
father also inherited the property, that the 
defendant had, also failed to prove that 
the inheritance opened after the passing 
. of the Bengal Tenancy Act and further 
that the other heirs of Wazuddi's father 
had not “been proved to have been the 
tenants of the holding. The learned Vakil 
appearing on behalfoof the appellant urged 
that it was the duty of the plaintiff to. 
prove that the other heirs of Ashanullah 


did not inherit any interest in the holding . 


or that the other heirs had abandoned the 
holding. In that, I am unable. to: agree 
with him. 
of the defendant was not that Wazuddi 
was in possession of the holding on behalf 
of himself and the other heirs—for, if that 
_was the case, the sale by Wazuddi ‘alone 
“of the entire holding would operate to the 
prejudice of the interests of the other heirs 
ds well, but it was to the effect that the 
other heirs were living and, therefore, 
they- also had an interest in the holding. 
If the defendant wanted to show.that the 
other heirs had an interest in the hólding 
notwithstanding that Wazuddi was the 
` ostensible holder thereof—his name being 
recorded in the zemindari'ssheristha and he 
himself paying the rent all the time, it 
was for him to prove that fact and. the 
learned Judge was, in my opinion,’ per- 
fectly right in holding that, in the absence 
ef any: evidence on the side of the de- 
- fendant to show that the other heirs were 
co-tenants of the "holding, it:imust be taken 
that it was Wazuddi alone who was. the 
tenant in respect of this holding. Then 
the learned. Judge also took into consider- 
ation, the presumption which arose from 
the Recórd of Rights there being an entry 
jn the Record: of Rights to the effect 
that Wazuddi was.the tenant in respect of 
“this holding. Furthermore, the learned 
. Judge relied upon the fact that the de- 
fendant purchased the holding from 
-Wazuddi by a document in which Wazuddi 
adnfitted that the entire holding belonged 
to him. . All these findings taken together 
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.that the transfer made by him 


The case put forward on behalf. 


Deo, dm Ind. Oas. 161; 50 C.. 
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leave.no room.for doubt that the learned 
Subordinate Judge on a consideration of 
the facts and circumstances and the en- 
tire. evidence in the case came to the 
conclusion that, although there were other _ 
heirs of? Asanullah living, they had no. 
interest whatsoever in.the holding and . 
that ib was Wazuddi alone who was the: 
tenant in respect of it. If that was his 
finding, the consequence logically mo 
to the 
defendant No. 1 operated to extinguish his 
rights in the holding and constituted aban- 
donement such as “would enable the land- 
lord to re-enter. In.this view of the matter 
I think the second contention put forward 
on behalf of the appellant by his learned 
Vakil.also fails: 

The result is that the appealis dismissed 
with costs. ' 

Z.K. ' Appeal dismissed. 


. ALLAHABAD HIGH COURT. 
Crvin Revision No. 115 or 1924, 
-- ` ' August 6, 1924, ~ 
. - Present: —Mr; Justice Daniels. 
‘MOTI LAL-—PETITIONER— APPLICANT 
versus 


YAR MUHAMMAD—Prarvrime—Optosrra 


PARTY. 

Transfer of Property Act (IV of 1882) s. 108— 
febr. and lessee—Lease. granted by person having no 
title—Possession not secured—Rent, whether can be 
recovered, 

Where a person knowing that he has no title to-cer- 
tain property. grants a lease of it to another, but in 
consequence of his want of title either fails to secure , 


. possession of the property to the lessee in the first 
instance or fails to secure him undisturbed possession, .: 


he fails to carry out the obligation ‘imposed -upon 
him -by s. 108 of the Transfer of Property Act, and 
is not entitled to recover rent from the lessee. 

Taryawa v. Girshidappa, 25 B. 269; 2 Bom. L, R., 
io7o. and Nowrang Singh v. Janardan Kisholal on 
68; 36 C.L ; 47 
0. W. N..71; (1923). A. I. R. (0) 41, relied = i 

' Revision against an order of the sag’ 
ofthe Small Cause Court, Cawnpore, dated 
the 8th March 1924. 

Mr. I. B. Banerji, for the Applicant. 


JUDGMENT.—This isan application 


in revision against a, decree of the Small. 


Cause Court, Cawnpore, dismissing a.suit ' 
for rent of a shop. It appears that the 
ownership of the shop is in dispute be- 
tween the plaintiff Moti Lal and one Kan- 
haiya Lal. The plaintiff gave a lease. to 
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the defendant, who entered into océupa- 
tion of the shop. Shortly afterwards the 
defendant was. ejected by Kanhaiya Lal. 
The learned Judge of the Small Cause 
, Court has dismissed the suit holding (1) 
that the-prima facie title to the shop is in 
Kanhaiya.Lal, and (2) that the plaintiff 
failed to secure to the defendant , posses- 
sion over the property.. By the .second 
finding the learned Judge evidently means 
to find that there has been a bréach of the 


covenant implied by s. 108 (a) (c) of the. 


Transfer of Property Act, for he finds 
earlier in the judgment that the defend- 
.ant was ejected after entering into occu- 
pation of the property. 

As.to the first of these findings, the 
applicant rightly objects that under s. 116 
of the Evidence Act it was not open to 
the defendant to deny the plaintiff's title. 
It is not clear, however, that the second 

' finding is wrong. 
ing that he had no title, gave the defend- 
“ant a lease, but in consequence of his want 
of title either failed to secure possession 
to the defendant in the first instance, or, as 
- in this case, failed to secure him undis- 
turbed possession, he has, according to the 
view of at least two High Courts, failed 


to carry. out the obligation imposed by: 


8. 108, Transfer of Property Act, vide 
Taryava .v. Girshidappa (1) and Nowrang 


Singh v. Janardan Kisholal Singh Deo (2). 


The order ,complained of’ does complete 
- justice between the parties and on full 


consideration I'am not disposed . to inter- . 


fere with it. I, therefore, dismiss the ap- 
plication, but without costs as the Tespond- 
ent is not represerited. 

Z. K. : Application dismissed. 

(1) 25 B. 269. 2 Bom. L. R. 1070. 

(2) 70 Ind. Cas. 161; 50 C. 68; 36° C. L. J. 38; 27. 
O. W. N. 71; (1993) A. I. R. (€) 41. NP 


i CALCUTTA HIGH COURT. : 
APPEAL FROM APPELLATE DecrEE No 1394 
or 1921. 

March 13, 1924: 
xPresent:—d ustice Sir Hugh Walmsley, 
Kemi, and Mr. Justice Mukerji. 
J OGESH CHANDRA ROY-—PLAINTIFFE 
— APPELLANT ` 
versus 
TAZAR ALI AND OTHERS—DEFENDANTS 
— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 5 (5}—Land- 
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If the plaintiff, know-. 
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lord and tenant—Tenancy, nature of, determination 
of—Question of law—Appeal, second—Presumption 
—Occupancy holding, transfer of portion of —Surrend- 
er of holding after transfer, whether affects trans- 
feree. ` 

A question. as to the nature of & tenancy is a 
question ôf law-and may be dealt with in second 
appeal The High Court is entitled to draw its own 
conclusions and- inferences as to the legal incidents 
of the tenancy in order to judge tlie character of the 
tenancy and the status of the tenant. [p. 758, col. 2.] 

Sulatu Dass v. Jadu Nath Das, 8 C. W. N. 774 
(F. B. and Ramanuj Mahanta v. The Midnapore 
Zemindary Co. Lid. 14 Ind. Cas. 729; 16 ©. W. N. 
727, veferred to. 

The question is primarily one of intention as 
between the contracting parties. [ibid.] 

The presumption arising under s. 5 (5) of the 
Bengal Tenancy Act, though of considerable import- 
ance in a case where the origin of the tenancy is not 
known, is of little consequence where the terms of 
grant are known and are not ambiguous. In cases 
where the terms of the grant are equivocal, the Court 
must rely upon the attendant circumstances and evi- 
dence of subsequent conduct is also admissible. What 
has got to be determined, if possible, is whether the 
right acquired was ‘the right to hold the land for 
purpose of collecting rent or bringing it under cul- 
tivation by establishing ‘tenants on it or the right to. 
hold the land for purposes of cultivating it by oneself 
or by members of one’s family or by hired servants or 
with the aid of partners. [p. 758, col. 2; p. 759, col. 1.] 

Where the outstanding features of a kabuliyat were 
that there was nothing stated as to the granting of 
sub-leases or collecting of rent from sub-tenants, nor 
was there anything as to establishment of tenants on 
the land, and the grantee was described as a raiyat 
enjoying right of occupancy and was required to make 
the land fit for cultivation by cutting jungle and 
erecting embankments: 

Held, that the conditions and circumstances were 
more consistent with an intention to confer on the 
grantee the right to hold the land for cultivation by 
himself or by members of his family or by hired 
servants or with the aid of partners than that he 
should be permitted to establish tenants on the land 
for purposes of cultivation. Ip. 759, col. 2.] 

A surrender of an occupancy holding by the tenant 
after the transfer of a share of the holding is invalid 
in so far as it professes to aflect the interest of the 
transferee. [ibid.]. 

'(Case-law discussed.) 

Appeal against a decree of the District, 
Judge, Chittagong, dated the 14th of March 
1921, affirming that of the Subordinate 
J udge, Second Court of that District, 
dated the 31st of July. 1919. 

Babus Sarat Chandra Roy Chaudhury and 
Nripendra Chandra Das, for the Appellant. 

Babu Narendra Coomar Das, for the Re- 


spondents. , 


JUDGMENT. 
Mukerji, d.—Upon the arguments ad- 


` dressed tous on behalf of the appellants 
in this appeal the three questions which 
`- arise for our consideration are: lst what was 
‘the status of Homar Ali, that is ta shy 


whether he was a .tenure-holder or an 
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‘occupan¢y ryot; 2nd whether the compromise 
‘éntsred into by the defendants Nos. 1 and 
2. with the plaintiff after the institution of 
the suit amounted toa surrender of the 
holding, which taken with the previous sale 
in favour of the defendants Nos. 7 to 13 (or 
‘rather in favour of some of them and the 
-predecessors of the rest) by Homar Ali, the 
predecessor of the defendants Nos.1 and 
2, operated to constitute abandonment con- 
. fexring on the plaintiff the right of re-entry, 
and if so whether that relief should be 
‘given to him in this suit, and 3rd whether 
ihe decree of the Court of first instance 
declaring that the defendants Nos. 8 to 10 
are not liableto ejectment from ith share 
‘of the disputed lands, should stand in view 
of the fact that the plaintiff had already 
obtainted anex parte decree for ejectment 
against defendants Nos. 9 to 13 and their 
-application to have the same set aside had 
already been refused. 

With regard to the first of these questions 
‘appellant’s contention is that Homar Ali 
was a tenure-holder fora fixed term. In 

“support of this contentionit is urged that 
the kabuliyat, Ex. 3, having been on a, print- 
ed form ordinarily used for drawing 
up kabuliyat for Government or- khas. 
mahal lands in respect of occupancy ryots 
not much weight should be attached to the 
terms ‘and expressions used therein, that 
the intention of the document was to make 
Homar Ali a tenure-holder, only the agency. 
by which he was to get the work of cultiva- 
tion done was not specified and was left un- 
determined; that the lessee was to cutjungle, 
erect embankments at his own expense and 
make the land fit for cultivation, the obvious 
intention being that all this was to be done 

- through the agency of others, that the said 
conditions together with the stipulation that 
ho rent was to be paid for the first threeyears, 
Suggested that it was an ordinary re-clama- 
tion lease such as is usually given to tenure- 

_holders and that the presumption, arising 
from the area of the lands .demised also 
Supports this contention. The respondent 
on the other hand relies upon the terms 
and expression used in the kabuliyat and 
the clauses forbidding the digging of tanks 
and entitling the lessee to enjoy and take 
the. fruits and he also relies upon the final- 
ly published Record of Rights in which the 
lessee's rights were entered as those of a 
settled ryot. It is also urged on- behalf of 
thé «espondent that the stipulation in 
favour of-devolution of rights by in heritance 
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and the restriction in regard to alienation 
made the tenancy a heritable but non-tran- 
ferable occupancy holding; and that in any 
event the question was concluded by the 
concurrent findings of the two Courts below | 
to the effect that if was an occupancy hold- 
ing and not a tenure. 

Now, as to whether we should treat the 
finding of the Courts below on the question 
of status of the tenant as a finding of fact, 
I may say at the very out set that I do not 
assent to the view put forward on behalf 
of the respondent. In my opinion it isa 
matter of inference asto whether certain 
legal conditions had been made out or not, 
In the case of Sulatu Dass v. Jadu Nath 
Das (1) it was held thata question as to 
the nature ofthe tenancy isa question of 
law. The case of Ramanuj Mahanta v. The ' 
Midnapore Zemindary Co., Ltd. (2) on which 
reliance has been placed on behalf of the 
respondent in support of this contention, 
only lays down that because that is so it 
does not follow therefrom that all questions 
of fact arising for the determination of the 
status are necessarily to be dealt with 
in second appeal, In my opinion we are 
perfectly entitled to draw our conclusions 


“and inferences as to the legal incidents of 


the tenancy in order tojudge of the charact-, 
er of the tenancy and the status of the 
tenant. : - : ` 


The determination ofthe questión, how- 
everis to my-mind, a matter of some difficul- 


ty. It depends almost entirely upon the 


conclusions that should be drawn from the 
various terms and expressions contained 
in the kabuliyat. The question being pri- 
marily one of intention as between the 
contracting parties and the determination. 
of the rights of parties which are dependent 
on the facts of the particular case before 
us & consideration of the various cases, in 
which one view or another was taken will 
serve no useful purpose. So far as prin- 
ciples. are concerned, they are well settled. 
First of all, there is the statutory presump- 
tion’ arising under s. 5 (5), Bengal Tenancy 
Act. That presumption though of con- 
siderable importance in a case where the 
origin of the- tenancy is not known is of - 
little consequence, where the terms of the 
grant are known and unambiguous. In cases 
where the terms of the grant are equivocal,we 
have to rely upon attendant circumstances 


(1) 8 0. W. N..774 (F. B). ae 
(2) 14 Ind. Cas. 729; -16- G- W,-N, 725, -- -- 
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(3)]—and evidence of subsequent conduct is 
also admissible: ` Pramotha Nath Kumar v. 
Nilmont Kumar (4), Promoda Nath Ray v. 
Asirud-din (5) and. Bomapada Roy v. The 
Midnapur Zemindary Co, Ltd. (6). What has 
"got to be determined if possible is whether 
the right acquired was the right to hold 
-the land for the purpose of collecting rent 
or bringing it under cultivation by establish- 
ing tenants on it or the right to hold the 
land for the purpose of cultivating it by one- 
self or by members of his family or 
by hired servants or with.the aid of partners. 
In my opinion no particular weight should 
be given to the use of the word "ryot" 
or "right of occupancy" or "raiyati kabu- 
liyt” to: be found in the. document which 


was in a printed form which is ordinarily ` 


“used in the case of occupancy ryots and 
. with régard to which the learned District 
Judge observes that "it cannot be ascer- 
tained' which portions were, printed and 
which were manuscript.” I am- also of 
opinion that the. clauses forbidding the 

igging of tanks: and entitling the 
lessees to take and enjoy the .fruits, and 
the stipulation in favour of. heritability 
and against transferability taken by them- 
selves cannot lead to any definite conclusion. 
“The appellant's contention that the lease, 
one for purposes of reclamation’ and with 
no provision for rent for the first three years, 


should be taken as creating a tenure, in 


support of which contention reliance was 
placed upon the cases of the Secretary of 
State for India-v. Gobinda Prasad Barik (7) 
and Bibhudendra Mansingh v. Debendra Nath 
Das (8), does not also afford a sure test. 
It will be seen that the Jatter case went 


up on appeal to the. Privy Council and 


the Judicial Committee in. Debendra Nath 
Das v. Bibudhendra.-Mansingh (8) did not 
place any reliance upon the remission 
clause in the lease in determining the ques- 
tion of the status conferred by it. At best, 
therefore, the lease in the "present ease 


was an equivocal one.. Of subsequent con- 


duct the evidences -is very little; at least 


-.(3) 45 Ind. Cas. 411; 45 O. 805; 5 P. Li W. 1; 27 
C. L. J. 513722 C. WN. 674; 16 A. Li J. 522; 23 
M. L. T. 384; (1918) M. W. N. 379; 20 Bom. L. R. 
713; 35 M. L. J. 214; 45 I. A. 67 (P. O.. 
. (4) 10 Jnd. Cas. 431; 14 C. L. J. 38. 

5) 1L-Ind. Cas. 262; 15 C. W. N. 896. 

6) 16 Ind. Cas, 376; 16: C. L. J. 322. 
-(7) 39 Ind. Cas.-934.:21.C. W. N; 505. > ee 
. (8). 27 Ind. Cas. 432; 20 C, D.-J; 140. ee 4 Fe 
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nothing definite has been found by the 
Courts below. Of the attendant. circum- 
- stances, there is nothing in this case such 
‘as is referred to in the judgment of. the 
Judicial Committee referred to above, in 
the shape of the lessee being a man of 
means, or a man of.another place brought 
for the purpose of re-clamation and he he- 
ing competent to make such other arrange- 
ment or adopt such other convenient steps 
as he might consider necessary for culti- 
9 The outstanding features 
of the document in the present case are the 
following :—(a) There is nothing stated as 
to granting of sub-leases or collecting of 
rents’ from sub-tenants, (b) there is noth- 
ing. stated as to etablishment of tenants on 
the land, (c) Homar Ali is described as 
a ratyat enjoying a right of occupancy, 
and (d) Homar Ali is to make the land 
fit for cultivation by cutting the jungles 
and erecting embankments. These con- 
ditions and circumstances seem to me more 
consistent with an intention to confer on 
Homar Ali the right to hold the lands for 
cultivation by himself or by members of 
his family or by hired servants or with 
the aid of partners, than that he 
should be permitted to establish tenants on 
the land for the purpose. of cultivation. 
To this must be added the presumption 
that arises upon the finally published Record 
of Rights under which Homar Ali is re- 
corded as asettled raiyatand the conclu- 
sion to my mind is irresistible that Homar 
Ali was an occupancy ryot and not a tenure- 
holder and the interest of defendant No. 8 
* was that of a purchaser of a share of an oceu- 
pancy holding. A lease with similar terms 
and incidents was held to’ have conferred 
an occupancy right in the case of Secretary 
of State for India v. Digambar Nanda (9). 
With regard to the second question the 
surrender by heirs of Homar Ali after the 
transfer made by the latter is invalid in so 
far asit professed to affect the inerest of 
the transferees in view of the decision of 
the Full Bench of this Court in the case of 
- Mohsenuddin v. Bhagaban Chandra Sutra- 
dhar (10) It is unnecessary to` go into the 
question which has been raised by the ap- 
pellant as to whether there is any real con- 
flict between that decision on the one hand 
andthe f'ull Bench decision of Dayamoyi 


(9) 45 Ind: Cas.43: 27 O. L. J. 33 


4. Í 
(10) 61 Ind. Cas. 443; 25 O. W. N. 29; 32°C L.J, 


` 286,48 C. 605 (F, B.). 
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uN. FN ‘Mohan Roy (11) and the decision 


: of the Special Bench in the case of Chandra 
Binode Kundu v. Sheikh Ala Bux (12) on 


-the other, for Tam of opinion. that in the- 


present suit no relief should be given to 

-.the plaintiff on the footing of. events which 
occurred after its institution. | 

The third question arises only upon the 

. misconception ofthe fact. It appears that 

by a kobala dated 26th May 1899 Homar Ali 


_Sold altogether 7 annas share in the lands: 


to five different persons of whom one Tofe- 
ali and one Buzur Mia were joint purcha- 
sers ofa 4annas share. Buzur Mia was the 
-brother of the defendant No.8. The de- 


.fenidant No. 8 alleges that the purchase by’ 


Buzur Mia was in respect of half of that 
: 4 annas share, that he was the heir of 
Buzur and he and the other defendants 
VUZ., 
“share of Buzur jointly. The Subordin- 
ate. Judge found that the defendant 
No. 8 was heir of Buzur and was a 


_ co-sharer with him and.made a decree re- ` 


fusing to give the plaintiff khas possession 
of the said 2 annas or ith share. By that 
decree he never meant to re-open the suit so 
far as the remaining shares out of the 7annas 
share transferred by.Homar Ali were con- 
cerned, shares in respect of which the learn- 
ed Subordinate Judge had already refused 
to set aside the ex parte decree at the in- 
stance of the defendants Nos. 9to 13. It 
“is interesting to note that the appellant 
did not make these defendants parties- to 
his áppealin the lower Appellate Court and 
does not appear to have raised this question 
before that Court, 

The appeal accordingly. must be dismiss- 
ed with costs. 

Let the record be sent dowd to the Court 
below with as little delay as possible. 
' Walmsley, J.—lI agree. 

Z. K. I Appeal dismissed. . 


(11) 27 Ind. Cas. 61; a O. 172; 18 O. .W. N. 971; 
20 O.L. J. 52 (F. B). 


(12) 58 Ind. Cas. 353; 48 c. 184: 31 Q. L. J. 510;- 


NONU SUED 


BURENDRA KRISHNA ROY V. ABBAS ALI. 


Nos. 7 and 9. to 13 cultivated this . 


- aside: by the Subordinate Judge: 


^ 
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CALCUTTA HIGH COURT.. 
- Omar Rore No. 180 or 1924. 
: April 8, 1924. : 
Present:—Mr, J ustice Suhrawardy and | 
Mr. Justice Graham. . 

- 7" SURENDRA KRISHNA ROY 

CHOWDHURY AND oTHERS—PLAINTIFFS-— 
- PETITIONERS = 
versus 

ABBAS ALI AND OTHERS—DEFENDANTS— 

. Opposite PARTIES. 

Civil Procedure Code (Act-V of 1908),.s. 115— 
Bengal Tenancy Act (VIII of 1885), s. 158. (b) —Rent 
suit tried by Munsif specially empowered—Appeal, 
whether lies—Revision. à 

Where a second appeal is dismissed on the ground 
that no ‘appeal lies to the High Court, the decree of 
the lower Appellate Court stands good as between the 
parties and is the only decree- which is capable of 
execution, It is also capable of revision by the High 
Court. [p. 761, coh. 1.] 

No appeal "ies against the decision, in. & rent-suit 
ofa Munsif specially empowered under s. 153 (b) of 
the Bengal Tenancy Act, where the value -of the ms , 
does not. exceed Rs. 50. [ibid.] ` 

Ruleagainst an order of the Sub-Jud ge, : 
First Court, Tipperah, dated - the 24th 
August, 1922, in Rent Appeals Nos, .81 
and 96 of 1922, 

Dr. Sarat Chandra Basak and “Babu 
Bankim Ch. Banerji, for the Petitioners. 

Babu Satyendra Krishna Ghose, for the i 
Opposite Parties. 

JUDGMENT. i 

Suhrawardy, J.—The Gois which 
have. given rise to this application are. as 
follows:—The petitioners brought a suit 
‘against the opposite parties for rent in 
the Court of the Munsif and. obiained a 
decree. On appeal that decree .was set, 


was a second appeal preferred to this Court 
by the petitioners against the decree of ' 
-the lower Appellate Court on the ground : 
that noappeal lay to that Court from the‘ 
decree of the learned Munsif who was spe- 


. cially empowered under s. 153 AD of the 
_ Bengal Tenancy Act. 


The appeal came on for hearing before 
Mr. Justice ‘Walmsley wlio held. that no 
appeal lay to this Court. from the. decree , 


. of the lower Appellate Court inasmuch as 


no’ appeal lay to that Court from the decree 
of the First Court. The learned Judge 
expressed his inability to treat the memo- 
randum of appeal as an application in 
revision as he was sitting alone and sug-- 
'gested that the remedy offen to the land- . 
lords was to go to a Division’ Bench and 
ask for'a Rule. Thereafter the petitioners 
came to a Division. Bench of this Court . 


There. : 
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and obtained the present Rule. 
was made returnable within the period 
during which a Letters Patent Appeal could 
be preferred against the judgment of Mr. 
Justice Walmsley. But as it could not 
be heard within that period the petitioners 
asa matter of precaution filed a Letters 
Patent Appeal also against the judgment; 
which has not yet Been heard for admis- 
sion. 


: This Rule E on the ground that 
. the Court of Appeal below had no jurisdic- 
‘tion to interfere with the decree of the 
First Court iñasmuch'as the learned Munsif 
who had decided the 6ase originally was 
empowered under s. 153 (b) of the Bengal 
Tenancy Act to try rent-suits of the value 
of Rb. 50.or less with final jurisdiction. 
This allegation of factis not disputed by 
the opposite parties. 
on their behalf that the decree of the 
lower Appellate Court has now become 
merged in the ‘decree passed by this Court 
dismissing the appeal and that, therefore, 


we havé no jurisdiction to revise a decree, i 


-of this Court. In my opinion there is no 
Substanee in this contention, The appeal 
to this Court was dismissed on the ground 
‘that no appeal lay to this Court; and the 
result .of that decision is that’ the. décree 
: of the lower Appellate Court stands good 
as between the parties and it is the only 
decree which is now capable of execution. 

It is next argued on behalf of the oppo- 
site parties that the Letters Patent Appeal 


from the judgment of Mr. Justice Walmsley ' 


is now pending in this Court and that, 
therefore, wè have no jurisdiction to inter- 
fere, with the order of the lower Appellate 
Court under s. 115, C. P. C: I do.not think 
that this contention ought to prevail. Thé 


judgment of Mr. Justice Walmsley so long ' 


ak it is not set aside is a judgment of 
this Court and is: binding on us unless 
we wish to differ from it ‘and refer. the 
case toa Full Bench. That judgment so 
far as the present Bench is .concerned ,is 
final it being held therein that no appeal 
lay to this Court. 
us to revise the decrée of the lower 
Appellate Court under s. 115, C. P. C. 


It being proved to our satisfaction that 


the Munsif who tried the suit in the First, 
Court was specially empowered under s. 153 -- 


(b) of the Bengal Tenancy Act no appeal 
lay to the lower Appellate Court. That being 


. 80, the order passed kd the lower Appellate | 


+ 
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But itis contended ' 


It is, therefore, open to’ 
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The Rule- Court is "without jurisdiction and must be 


set aside. 
"This Rule is accordingly made absolute. 


.The judgment and decree of the lower 


Appellate.Court are set aside and those of 

the Court of first instance restored and 

affirmed, I make no order as to costs, 
Graham, J.—It has been conceded on 


“behalf of the opposite parties, that the 


Munsif was specially entpowered under 
s. 153 (b) of the Bengal Tenancy Act. As 
the suit in question was valued at less 


-than Rs, 50 no appeal lay and the Subor- 


dinate Judge must be held to have exer- 
cised a jurisdiction not vested in him by 
law. A case is, therefore, made out for our 
interference under s. 115, C. P. C. I concur, 
therefore, in the order which my learned 
brother pur poses to make. 

ZK. . Rule made absolute, 


1 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 545 or 1924. 
November 4, 1924. 
Present:—Mr. Justice Mukerji. 

: Lala BANARSI DAS—PrLAINTIFF 
. —APPELLANT 
versus 
. The MUN ICIPAL BOARD or AMROHA 
AND OTHERS—DEFENDANTS--RESPONDENTS. 

U. P. Municipalities Act (II of 1916), ss. 2 (23), 211 

—“Street,” what is—Blind lane with houses on either 
side, whether "street '—Notice under s. 211, when may 
be given. . = 

The jurisdiction of a Municipal Board toissue a 
notice under s. 211 of the U. P. Municipalities Act 


` depends on whether or not the projection complained 


of overhangs a street. Where a projection does not 
overhang a street but overhangs a private piece of 
property, the Municipal Board has no jurisdiction to 
pass an order under s. 211, and if an order under 
that section is passed in such a case, it may be called 
into question in a Civil Court as being without 
jurisdiction. [p. 762, col. 1.] 

A blind lane with houses on either side over which 


. the residents of those houses have a right of passage 


is a street within the meaning of cl. (23) of s. 2 of 
the U. P. Municipalities Act. [p. 762, col. 2.] 


Second appeal from a decree of the 
Additional Subordinate Judge, Moradabad, 


“dated the 8th March, 1924, reversing that 


of the Munsif, Amroha, dated the 26th 
September 1922, 

Dr. K. N. Katju and Mr. 
Kunzru, for the Appellant. 
. Mr, N.. P, Asthana, for the Respondents. 


Gopinath 
e 
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JUDGMENT.—This is the plaintiff's. of the plaint that the land covered by the 


appeal. His house abuts on a blind lane. 

He constructed a cornice projecting from 

the front wall of his house and over this 

lane, The Municipal Board gave a notice 

to the plaintiff to remove the cornice. 

- The plaintiff disputed their right to issue 
such notice and instituted the suit, out of 
which this appeal has arisen. 

The Court of. first instance decreed the 
suit, but a learned Subordinate Judge 
on appeal dismissed it. He held that 
maintenance of the suit was barred having 
regard to the provision of s. 321 of the 
Municipalities Act, 1916. - He also, held 

- that the Municipal Board were within 
their right in issuing the notice and that 
“the land in question was a public street 
within the meaning of s. 2, cl. 19 of the 
Municipalities Act. M 
- In this Court it has been contended 
that the suit is not barred and that the 
fiuding of the Court below that the lan 
was a publie street was: notjustified. | - 

There ean be no doubt that'the jurisdic- 
tion of the Municipal Board to issue a 
notice under s. 211 of the Municipalities 
Aet would depend on whether or not the 
projection complained of overhangs a 
street, Where-a projection does not ovér- 

- hang a street, but overhangs a private 
piece of property it may..very well be 
urged that Municipal Board has no jurisdic- 
tion to pass an order and that ifan order 
is passed without any jurisdiction that 


order may be called into question .in a 


‘Civil Court. The reason for this opinion 
is absolutely clear. The Municipalities 
‘Act was never meant to destroy private 
rights that may exist in property. All 
that it seeks is-to regulate the comfort 
and health of the public or a portion of 
the public by restricting their rights- to 
do as they please with respect to their 
-own property. As an abstract question of 
- law, therefore, I hold that the suit would 


be maintainable provided the lane over. 


. which the projection hangs be not a street 
or a public street within the meaning of 
s. 2 of the Municipalities Act. 

Coming ‘to the question as 


.to the 


lane belonged to the houses of the parties - 
“in the suit other than the Municipal Board. 
It seems from this admission of the plaint- 
iff to follow that the lane is a street 
within the meaning of cl. (23) of s. 2 of 
the Municipalities Act. The word ‘street’ 
in cl. (23) defined as “any road, bridge, 
-footway, lane............ which the public, or 
any portion of the public, has a right to 
pass along, and includes, on either side. 
— eese The 14 inhabitants on either 
side of the lane are “a portion of the 
public” and if they have aright of access 
to this place, viz, the, lane, the lane 
becomes the street within the meaning 
-of el. (28). If the lane be-a street it 
will attract the provisions of s. 211 of 
the Municipalities Act although it may 
not be a public street. The learned Sub- 
ordinate Judge has examined the evidence . 
and .has come to the conclusion that the 
lane -is, besides being a street, a public 
street within the meaning of sub-cl. (6) 
of cl. (19) of s. 2 of the Municipalities Act. 
He has found that as far back as 1904 
‘the Municipal Board at its own expense 
constructed a: drain on one side of the 
lane. He has further found’ thatthe lane 
was repaired about two years before the 
litigation arose by the Municipality with. 
public funds. The finding is a finding 
of fact and is, therefore, binding on this 
.Court. Whatever view may be taken there 
is no escape from the conclusion that the 
lane is à street and a public street and 
thát, therefore, the Municipal Board had a 
right to regulate the construction of any 
building on either side of it. 
If the Municipal Board were within 
their rights to pass an order under s. 211; 
"the provisions of s. 321 will be attracted 
and the suit would not be maintainable. ': 
The result is that the appeal fails snd 
is hereby dismissed with costs which will 
‘include Counsel's fees in this Court on 
the higher scale. 


Z. K. Appeal dismissed. 


character of the lane the facts appear to be . 


these. . The lane is a blind one with houses - 


on either side and at one end amount- 
ing in number to 14. Fourteen: different 
.people residing on either. side of the lane 
have been impleaded in’ the suit, by the 


appellant.. -It ..was. stated in- para.. 2 IM 


"vu * f 
z 
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` CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 124 
. or 1921. : 
August 1, 1924. 
` Present:—Justice Sir Ewart Greaves, Kr., 
.and Mr. Justice Chuckerbutty. 
Haji ASIRUDDIN MONDOL—DEFENDANT 
i N 0. 1—APPELLANT 
versus 
M usammat LATIFUNNESSA BIBI AND 
'" OTHERS—PLAINTIFFS AND OTHERS—  - 
DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Co-heirs, position of —Tenants- 
in-coinmon—-Adverse possession Custom. in derogation 
of personal law, ‘proof of. 

Where a custom has been set up-in derogation of 
the personal law of the parties, which overrides the. 
provisions of the personal law, it must be. strictly 
proved by very clear and definite evidence and ‘such 


evidence must establish all the elements of a valid” 


- custom. [p. 765, col. 1.] * 7 


The entry and possession of one tenant-in-common 
is ordinarily deemed ta be the entry and possession 
of all the tenants-in-common and this presumption 


will prevail in favour of all, until some notorious 


act of ouster or adverse possession by the party so 
-etitering is brought home to the knowledge or notice 
of the others. {p. 767, col: 1.] 

Jogendra Nath Rai. v. Baldeo Das, 35 C. 961; 12 
Q. W. N. 127; 6 O. Li J. 735, Me ’Clung v. Ross, 
(1920) 5 Wheaton 116; 5 Law. Kd. 46 and Clymer v; 
Dawkins, - 
relied on. 

Co-heirs. under the Muhammadan Law are in the 
position of tenants-in-common and the entry and 


Rb oh , E at 


nadir. 


ASIRUDDIN MONDOL v. LATIFUNESSA BIBI, 


| responden, 


(1845) 3 Howard 674; 11 Law. Ed. 718, 
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. possession of one of such co-heirs must be deemed to 


be on behalf of all the co-heirs. 

Ujalbi Bibee v. Umakanta Karmokar, 31 C. 970; 9 
C. W. N. 32, Maulvi Saiyid Muhammad. Munawar v. 
Razia Bibi, 9 O. W. N. 625; 2 A. L J. 513; 2 C. L. 
J. 179; 27 A. 320; 15 M. L. J. 261; 32 I. A. 86; & Sar. 


“P.O. 788 (P. 6), Corea v. Appuhamy, (1912) A. Q. 


230; 81 L. J. P. C. 151; 105 L. T. 836 and Faizuddin 


Khan v. Reju Akab, 28 Ind. Cas. 22; 21 C. L. J. 182, 
' referred to. ! 


Appeal against a decree of the Sub- 
ordinate Judge, First Court, Pabna and 


Bogra, dated the 18th of May 1921. 


Babus D. L. Kastgir and ` Nagendranath 
Bose, for the Appellants. 

Dr. Basak (with him Babus Banwarilal 
Sircar and Bansari Lal Sarkar), for the 
Respondents. 

Babu Shib Chandra Palit, for the Deputy 
Registrar, the guardian ad litem for minor 


- JUDGMENT. 
: Chuckerbutty, J.—This is an appeal 


‘by the -defendant .No.l against a pre- 


liminary decree ina suit for partition of 
immoveable properties and the plaintiffs 
have filed cross-objections against the 
decree in so far as it has dismissed the 
plaintiffs: claim with respect to certain 
items of the claim. The following geneologi- 
cal table will be of help in understand- 
ing the relations between. the parties and the 


. basis of their respective shares claimed in 
the disputed properties. 


GOPI niim 





: 
1. Sohagi =Jhagu, (married 3 RE 3. Sahebunnessa, . Araj Bibi 
| -2. Feli 2 . died 1906 
Nasir, ; sons died 
no wife, children. - ' | g Grandsons. 
3 Jamir, 


' no wife, children. 


~ 


E l. Solemênnessa, 
EE "died about 1915 


= Basir, (married 3 wives.) died 1291, B. S. 1885 


=2. Gofuren: 
—3. Rahimannessa’ 


- nessa, 
defendant No. 2 died 1904. 


Tasirannessa, (died 1903) - 
married to Sariuddin 1 
defendant No. 7,2 sons & 1 daughter 
defendants Nos. 4, 5 & 6. 4 





us f - - 
1 Asiruddin Mondal, - 2. Azirennessa, 


xus | 
3. Latifunnessa; 





4. Momezunnessa, 5. Khatemannessa, 


défendant No. 1, defendant No.3. | plaintif No. 1, ~“ died 1893, plaintiff No. 2, 
married to 3 : : married, Kafiluddin, ' married to married 1896 E 
Sabedennessa, > '. 1297 B. S. 1890. Harizuddin, plaintiff No. 4 ° 
. defendent Nok .- .* e: plaintiff No. 3 . SU : 


Sasha wu E og LE 


. Ad 1890, 
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Basir, it appears died in the year 1885 and 
left his mother, three widows and a large 
family by two of them as his heirs. The 
third widow Rahimannessa was childless. 
* The present suit relates to the property left. 


ASIRUDDIN MONDAL v. LATIFUNNBÉBA, 


by Basir who it appears was a: substantial ` 


cultivator and left considerable, properties 
beth moveable and immoveable.. His two: 
daughters by his. wife Gofurennessa are 
plaintiffs Nos. 1 and 2 and the husband of a 
deceased daughter by the. same wife, is the 
plaintiff No. 3. 


- The defendant No. 1 is the only son. of ' 


Basir by, Gofurennessa and the suit is really 
directed against him, the othér defendants 
. are the other claimants to the property 
with the éxception of defendant No. 8 who 
is the wife of defendant No. 1. 
No, 3 married Momezunnessa one. of Basir's 


daughters in the year 1890 and became a’ 


Plaintiff. 


widowerin 1893 and married the plaintiff. 


No. 2 in 1896. Itis as husband of his de-- 


ceased wife that he ‘claims a share in Básir'$ 
property: 

The ease of the plaintiffs Nos. 1 and 2 
who shall be called the’ plaintiffs in this 
judgment, shortly stated, is that they were 
' infants at the time of their’ father’s death and 
they lived’ jointly ‘with defendant No. 1, 
also a minor, in-a joint family with their 
grand-mother 
. Gofuerennessa i in their fathér's house and 
“were maintained out of the income of their 
father's property and that they were mar- 
ried, at the instance of 


eame to their father's house and lived 
' with defendant No. 1 and were then main- 
tained out of the income of the family pro- 
perties and that many of their children 
‘were born in their father’s. house and that 
all incidental expenses were borne out 
.of.the income of the family properties 
. and that they got ornaments and other 
- presents and also” got occasionally cash 
money when necessary from their brother. 


In substance their case was that their 


;:grand-mother managed the family property 
until defendant No. 1 took charge from 
. her and that they participated in the in- 
‘come of the family properties until their 
right was denied by -the defendant No. 1 
in. or about the year 1911. Hence they 
have brought this‘stit for declaration of 
their titleto their legitmate share in their 
father’s properties- and. for possession after 
partition of, the various properties with 


the other sharers therein. The . immove- | 
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able properties left - by Basir are described 
in schedule (ka) of the plaint and the pro- 
perties, subsequently acquired. with the’. 
income of the' ancestral properties are des- 
cribed in schedule (kha) of the plaint.. The 
other schedule deals with moveable proper- ` 
ties; thé claim to which has been dismiss- . 
ed. except a small item and it is.not.neces- ` 
sary to deal with them in details as the 
appeal does not relate to them. 

The case of plaintiff. No. 3 who stands 
on a totally different footing to plaintiffs - 
Nos. land 2 is not specifically stated nor 
is it shown how he en joyed possession of his 
share which he inherited in 1893 although - 
he lived ina different village and manage . 
and enjoyed his own properties there. ‘ 

The defendant No. 1 who alone really 
contested the suit, mainly relied on the . 
defence of limitation and as to properties 
of schedule (kha) he claimed them as his" 


“self acquired properties and in ka, he 


Sahebunnessa and mother , 


defendant. No. 1.: 
That since their marriage they occasionally. 


claimed Baghail'as the property obtained 
by bim by gift from Shahebunnessa 'to 
whom that property according to him really `~ 
belonged. Baghail in schedule (ka) and 
Douki a property in Schedule (kha) were. 
not originally included in the claim. but 
were. subsequently added by a petition for 
amending the plaint filed on the 9th Sep-. 
tember 1920 long after the defendant No. 1 
filed his written statement on the 19th of 
March 1920. The property called Douki 
added after amendment was claimed by. 
defendant No. 8 as her own property. : 
The learned Subordinate Judge found 
that the claim isnot barred by limitation ` 
and that all the plaintiffs were entitled to 


their share which, however, he found to be ` 
less than the shares claimed. He further 


found that the plaintiffs had no right to the 
properties described in schedule (kha) with, . 
the exception of items Nos. 22, 23, 24, 25 
and 27 -and also to the two properties stat- . 
ed above and also that their claims to the 
moveables were not established with a small 


.exception and on those findings. made a 


preliminary decree for partition. 

The defendant No..1;as I have already 
stated, filed this appeal and his main con- 
tentions raised by the learned Vakil who . 
appeared for him are these :—- 

First: That the claim of the plaintiffs 
was barred by limitation and that even 
assuming thatthe plaintiffs Nos. 1 and 2 
arenot barred, theclaim of the plaintiff 
No. 3 which is materially different from 
those of plaintiffs Nos’ 1 and 2, was barred, 
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Secondly: That there was .a custom’ 
. prevalent in Pabna by which daughters , 
of a Muhamadan are precluded from in- 
heritting jotes left by their fathers. 

The plaintiffs pressed their cross-objec- 
tions as regards property called Baghail and 
it was contended on their behalf that the 


findings-of the Subordinate Judge that it 


belonged to Shahebunnessa and that she 
made a gift of those properties to defend- 
ant No. 1 were erroneous. : 

These are the only questions which arise 
for determination in this appeal and the 
cross-objections, 

I shall first deal with the questions which 
are really questions of fact-andin which we 
agree with the decision of the Sub-Judge. 

The question of custom raised by the ap- 


pellant was faintly urged and we think 


there is no substance in that contention. ` 
The custom set up is, in derogation of the 
clear law of succession as laid down by 
the Muhammedan Law which overrides the 
law as laid down in that law must be strict- 
ly proved by very clear and definite evi- 
dence-and such evidence.must establish all 


the elernents-of valid.custom. The learn-. 


ed Subordinate Judge has fully dealt 
with that evidence, we have no hesitation in 
agreeing with his. conclisions, Theevidence 
ismeagre and is of a very unsatisfactory 
character, No evidence of any concrete cases 
have been given in which a claim by a 
‘daughter toajote right was disallowed by 


Courts of Law but on the contrary evidence ~ 


has been ,adduced.that in a-number of cases 
‘such claims have been enforced even ^with- 
out any question by the epposite party. It 
is:needless to discuss the evidence in de- 
tail, 
and generally for the reasons given by him. 
"Then I shall deal with: the cross-objec- 
tions raised by the plaintiffs as to Baghail. 
: The-claim of the plaintiffs to this proper- 
ty was disallowed by ‘the Subordinate 
Judge on the ground that this property be- 
‘longed: to Sahebunessa Bibi and not to 

Basir. The learned Subordinate Judge 
-has.discussed the question in full details 
: and weagree with his conclusions. 

. Sahebunnessa wasa lady of considerable 
business capacity. She claimed some of the 
jotes - constituting this property on the 
basis of transfers to her in Heu of her 
"dower. 
ments made a fresh settlement, Sahebun- 
messa as the owner.of the jotes executed 
‘the ikan i: in 187, 8, at. ‘atime when Basir 
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'and three widows. 


We agree with the Subordinate J'udge: 


When the zemindar after measure- 


165 


was alive and evidence has been adduced 
to show that this was done with the know- 
“ledge and ‘concurrencé -of Basir who was 


- then managing his own ancestral properties 


and died shortly after leaving five children 
Sahebunnessa exercised 
all aets of ownership, she paid the rent due 
to the zemindar, and the collections were 


.madein her name and there is ample and 
: satisfactory evidence that she enjoyed the 


profits of the-property. When she separat- 
ed from the defendant No. land his mother 
she retained this property and then she 
made a gift of this property to Solemannessa 
the  step-mother. of defendant No. 1. 
Upon this the dispute between her and her 
grandson brokeout. The result was that 
she was obliged to giveup this property to 
defendant No, 1 in lieu of a monthly annu- 
ity promised to be paid to her for her main- 
tenance. ` That there was pressure brought 
to bear upon her with a view to induce 
her to give. up this property there can be 
no doubt. The whole thing was managed 
according to the dir ection of defendant 
No. I. Here the property was described as 


Basir’s property. This statement is no doubt 


of considerable weight against the defendant 
No. 1 but we are satisfied on the evidence 
that this was. not acorrect statement. The 
evidence is overwhelming to prove that the 
property was. really Sahebunnessa's own 
property and not Basir'sasalleged by the 
plaintiffs. 

On the whole, therefore, we agree with 
the Subordinate, Judge that the plaintiffs 
have failed to establish that Baghail was 
Basir's property. 'The plaintifis claim in 
this suit is-based, asis stated in paragraph 
5 of the plaint, on the ground that the pro- 
perties belonged to Basir. They claimed 
their shares of the properties left: by Basir- 
uddin Mundle and of those acquired with 
the profits of those properties; they cannot, 
therefore, get any share of this property 


“as it did not form part of Basir's estate. 


It was argued by Dr. Bysak for the plaini- 
iffs that by the Nadavi executed by Sahebun- 
messa she gaye up only her share iu 
Baghail inherited by her from Basir, there- 
fore, there was no transfer of the rest. We 
think that by this deed she intended to give 
up all her rights in Baghail, although the 
deed is clumsily drawn. Even assuming 
that Dr. Bysak is right; as I have already 
shown, that does not help the plaintiffs as 
their present claim i8 confined tothe share 
which they claim in Basir's property. 
B e 


166 — 
', The question of limitation is the main 
‘question urged in this appeal I shall 


déal with this question so far as it affects ` 


plaintiffs Nos. 1 and 2, separately from the 
question as against plaintiff No. 3. 


. Now, so far as the plaintiffs Nos. land 2 
are concerned, the judgment of the Sub- 
ordinate Judge has been assailed on the 
grounds that the evidence establishes a 
case of adverse possession of the defend- 
ant No. 1 for. over 12 years.” The learned 
Vakil for the appellants put his case on the 
footing that Art. 144 of the limitation was 
applicable to the case and he argued that 
although the plaintiffs were co-sharers their 
title was denied by the defendant to their 
knowledge and that the evidence shows that 
there was ouster for more than 12 years 
before suit. , 

* The learned Subordinate Judge has care- 
fully considered the evidence and has 
found, to quote only a few passages from 
his judgment, that “The same affectionate 
relations continued till 1911 when they 
demanded a share of the compensation 
money obtained on aecount of lands ac- 
quired for the Sara Bridge (Hardinge 
Bridge) which probably was the first time 
when they demanded their full share of 
any property or profits of the state. . Up 
to that time their relations were friendly, 
that Latifünnessa often came to her 
brothér's place, several of her children were 


born there, and a son of defendant No. 1, 


used to remain with Latifan's husband for 
prosecuting his studies. Now if the plaint- 
iffahad insisted upon the entry of their 
names in the records and Asiruddin had 
expressly denied -their title, or had they 
understood that the opposition to the claim 
of Tasiran amounted also to a denial of 
their right, the terms between them’ and 
the defendant No. 1 could not have continu- 
ed to be so cordial and affectionate as it 
did." : 
Then again "of course it is admitted by 
the plaintiffs, that before 1318 they never 
demanded the division of the income and 
payment of their share, and it is also the 
fact that the income of their share far ex- 
ceeded what small amounts they partici- 
pated in by residing in the family or by 
the occasional presents. It is also true that 
where the sisters have no legal rights, e.g., 
among Hindus, such residence in the bro. 
ther’s family, or occasional visits, or receipt 


` of occasional presents would not amount to 
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possession of the property. But where they 
have a legal right by inheritance, I think 
they may fall back upon such acts of slight 
participation as evidence of their joint pos- 
session. i 
“From the above facts and circumstances, 

and relying upon the rulings cited above, - 
Iam of opinion that there was no express 
denial of the plaintiffs’ title or such open 
hostile and exclusive possession of defend- 
ant No. 1 which would amount to an ouster 
of the plaintiffs more than 12 years before 
the institution of the suit. I, therefore, hold 
that the plaintiffs' elaim regarding the im- 
moveable properties is not barred by limi- 
tation and the possession of defendant 
No.l was on behalf of himself and other 
co-heirs of Basir excepting of course Tasi- 
ran." | : si 


' "These findings are amply supported by 


the evidence in the case which was placed 
before us and discussed by the learned 
Vakils of both the parties. f 

The principles of law of limitation and 
adverse possession as between -tenant-in-. 
common, have been discussed and laid 
down in numerous cases. In the case of 
Jogendra Nath Rai v. Baldeo Das (1), Mr, 


Justice Mookerji, after discussing numer- 


ous eases both Indian and English, laid 
down the rule in the following words at 
page 969*: “Much stronger evidence, how- 
ever, is required to show an adverse posses- 
sion held by a tenant-in-common than bya 
stranger; a co-tenant will not be permitted 
to claim the protection of the Statute of 
Limitations,-unless it clearly appears that 
he has repudiated the title of his co-tenant 
and is holding adversely to him; it must 
further be establised that the fact of adverse 
holding was brought home to the co-owner, 
either by information to that effect given 
by the tenanf-in-common ‘asserting the 
adverse right, or there must be outward 
acts of exclusive ownership of such a nature 
as to give notice to the co-tenant that an 
adverse possession and disseisin are intend- 
ed tc be asserted; in other words, in the 
language of Chief Justice Marshall in 
Mc Clung v. Ross (2), ‘a silent possession, 
accompanied with no act which can amount 
to an ouster or give notice to his co-tenant 
that his possession is adverse, ought not 
to be construed into an adverse possession' 
mere possession, however, exclusive orlong- 
(1) 35 C. 961; 12 C. W. N. 127; 6 O. L. J. 735. 
. (2) (1820) 5 Wheaton 116; 5 Law. Ed. 46, 2 
< *Pege of 36 O.—| Ed.] : A mi SUR 


[8$ T. O; 19257 


continued, if silent, "cannot give one co- 
tenant in possession, title as against the 
other co-tenant; see Clymer v. Dawkins (3), 
in which it was ruled that the entry and 
possession of one tenant-in-córimon is ordi- 
-narily deemed to be the entry and posses- 
sion ofall the.tenants, and this presump- 
tion wil prevail in favour, of all, until 
some -notorious act of ouster or adverse 
possessian by the party so entering is 
‘brought home to the knowledgé or notice 
of the others; when this occurs, the posses- 
sion is from. that period treated as adverse 
to the other tenants.” . 

In a case between Muhammadan co-owners, 
Mr. Justice Brett sitting with Mr. Justice 
Mookerjee, held that although there was no 
actual participation of the profits as a co- 
sharer by the plaintiff, as an heiress to her 
.mother, the claim was not barred although 
the property was actually held and managed 
. by her brothers because the plaintiff “while 
She was living in the house of the. jote 
she was being supported out of the 
profits of the property;’ See the case 
of Ujalbi Bibee v. Umakanta Karmokar 
(4. Similarly in a case, Maulvi Saiyid 
Muhammad Munawar v. Razia Bibi (5), 
in which a daughter of a deceased Muham- 
madan lady brought a suit for posses- 
sion of her share.of the inheritance long 
after 12 years from the death of her mother, 
‘the Judicial Committee held at a page 626* 
“That the High Court was right in holding 


that exclusive enjoyment by the husband. 


of the wife’s estate in terms of the deed, 


did not constitute his-possession adverse to. 


sa daughter who survived the wife but pre- 
deceased: the husband and the right of the 
heirs of the danghter to. recover her share 
of, her mother's estate was not lost". In a 
case where one ofco-heirs had taken pos- 
session of the entire property, under the 
‘claim ofa sole heir, the Judicial Committee 
in the case of Corea v. Appuhamy (6) 
considered the question of adverse posses- 
sion and ouster of the- other co-heirs and 
Lord Macnaghten by whom their Lordships 
judgment was delivered said as, follows:— 
“The two learned Judgesin the Court of 
Appeal did not adopt in its entirety the 

() (1845) 3 Howard 674; 11 Law. Ed. 778. 

4) 31 C. 970; 9 C. W., N. 32. 


- (8) 9 O. W. N. 625; 2 A. L. J. 513; 2 C. L. J. 179; 
27 A. 320; 15 M, L. J. 261; 32 I. A. 86; 8 Sar. P.O. J. 
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gq(?)- 2912) A. C. 230; 81 L. J. P. O. 151; 105 L. T. 
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suggestion of the Trial Judge: They both 
held that Iseris entered as ‘sole heir’ and 
that his title has been adverse ever since 
he entered. They held that he entered 
as’ ‘sole heir’ apparently because he had 
it in his mind from the first to cheat his 
sisters. But is such a conclusion possible 
imlaw ? His possession was in law the posses- 
sion of his co-owners, It was not possible 
for him to put an.end to that possession by 
any such secret intention in his mind. Noth- 
ing short of ouster or something equivalent 
to ouster could bring about the result". 


-In applying the principle of this decision 


in acase of adverse possession between. a 
Muhammadan brother and sister, Sir Law- 
rence Jenkins Chief Justice held in the case 
of Faizuddin Khan v. Reju Akab (T) that, 
“Therefore, in this case, “prima facie, the 


‘possession of Rajabdi was the possession of 


his sisters, and it could not become an ad- 
verse possession, until there was an ouster,” 


In this case, the case of the plaintiffs is 
much stronger because at the time of the 
death of. Basir both the plaintiffs were 
minors and so was the defendant No. 1; 
the property was in the possession 
of the grand-mother and mother and 
were maintained from 
the income of the property and they 
were married and the expenses came 
out ofthe income of the family ‘property. 
In the ‘year 1895 a suit was brought by 
defendant No. l with respect to a family 
property.in which the plaintiffs Nos, 1 and 
2, but not No. 3, were joined as co-sharers 
andthe decree obtained was put into exe- 
cution in 1898 on behalf of all. It was, there- 
fore, incumbent upon the defendant No. 1 
to establish definitely as to when after 1898, 
his possession became adverse to those 
plaintiffs, The defendant hasrelied upon 
the proceedingsat the time ofthe Record 
of Rights when he expressly denied the title 
of Tasiran, the half-sister of defendant 
No. 1 but there is nothing to show that- he 
denied the title of the plaintiffs also who are 
his uterine sisters. I have already shewn 
that the plaintiffs remained on as friendly 
terms with their brother the defendant No. 1, 
as before and participated in the profits of 


“the property when they lived in the family 


housein the same mess with defendant No, 1 
and for monthson some occasions. Defend- 
ant No.1never denied the title of his sisters, 
ihe: plaintiffs Nos. 1 and 2. The dispute’ 


(T) 28 Ind. Oas, 23; 21 O. L. J, 192 
av e 
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. the plaintiffs’ share in the compensation 


^ bar .of limitation. 


. otherwise of the parties. 


money obtained from the Land Acquisition 


Collector was refused to be given to the. 


plaintiffs by the defendantin year 1911. it 
is in evidence that the defendant No. 1 
admitted the title of the plaintiffs before: 
the Rajah of Dighapatia, their landlord, to 
whom the parties applied for asettlement 
of their dispute. It is an admitted fact that 
Rs. 1,001 was paid. by the défendant No. 1 
to the plaintiffs at that time although there 
is’ considerable difference between the 


_parties.as to the conditions under which 


the payment was. made. 
“On the whole we, therefore; find that that 
case.comes within the principles of the 


' cases cited above and the claim of plaintiff 


Nos. 1 and 2is not barred: by limitation. 


The case of the plaintiff No. 3 stands: 


upon a, different footing. He inherited 
a share .out of the share which his 
deceased wife Montazannessa - who died 
in 1893 inherited from her father Basi: 
He is’ a stranger although he, married 
the "plaintiff No. 2 in'1896. His house 
is at & considerable distance from ‘Basir’s 


house andhe has his own house and jote 
- lands. 


He never claimed his.share over. 30. 
yearsand never participated in the’ profits ` 
of the properties as the other plaintiffs did. 
He was excluded in the suit of 1895'and we 
can find nothing in the evidence to hold 
that the possession of defendant No. 1 “was 
anything but adverse against him. 

Plaintiff No. 3 did: not. examine himself in 
this case and practically there is nothing’ 
on the record to prove his case. It was. 
incumbent upon him to show’ how he was 


“in possession of his share which he inherit- 


ed more. than 30 years agoand it was also 
clearly. his duty to explain, if possible, why. 
the possession of defendant No. lafter he 


: was excluded from theuit of 1895 should 


not bé held to be adverse to him. In short 
in:the absence of his deposition in this.case 
it cannot be‘held that the plaintiff No. 3 
has succeeded in saving his claim from the 
His. conduct shows that 
he abandoned his claim to this property. 
The result of the aforesaid findings are 
that the appeal is.dismissed against plaint- . 
iffs Nos, 1 and 2 with costs. and their cross- 
objections directed against defendant No, 1 
are also dismissed with costs. 'The-costs of 


the appeal.-and the cross-objections are ‘to. 


be*assessed in proportion to the success or 


ig _ .LAXMAN v. BABUSA. 
xeally broke out between the parties when.” 


The appeal as 


[85:1. Q. 1995} 
against plaintiff No. 8 is decreed: and his 
suit is dismissed and under. the circum- 
stances without eost. as the case against 
the plaintiff No.-3 was not separately pressed 
by the defendánt No. 1 in the Court below 
Hearing fee 10 gold mohurs. 
Greaves, d.—I agree. 

ZK Appeal and er oss-objections ` 
~.dismissed in part.’ 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
PESO? ‘Crvin APPEAL No. 291-B. OF 1922, 
: January 23, 1924... 
. Present; —Mr. Kinkhede, A. J. C. 
DENMAN eine No: 1— - 
SEM 
BABUSA dudo cpu Ed AND . 

Derrenpant No. 2—RESPONDENTS.: . 

Civil Procedure Code (Act V of 1908), O. VIII, T 
ó— Pleadings— Failure to deny allegation, effect of— 
Procedure—Suit against person in possession of assets 
—Assets, existence of, enquiry as to—Hxecution. ` - 

The provision contained: in r. 5 of O: VIII of the 

C. P. ©., which is applicable expressly to allegations 
in the plaint and to a defendant's failure to deny 
them, cannot be extended to an oral pleading of the 
defendant, - so as to justify an inference’ from’ the 
absence of a reply thereto-by the- plaintiff that the 
latter accepts it as true. [p. 769, col. 2.] 
. Where a suit is brought against & person as being 
in possession of the assets of a deceased debtor, the 
question of possession of assets: may ‘either be investi- 
gated in the -course of the suit or left for adjudica- 
„tionis in the course of execution proceedings. ‘[p. 770; 
eo. 

-Girdharlal Krishnavalabh. v. Baishao, 8,'B. 309; 4 
Ind. Dec. (x. 8.) 580° and Govind Abaji Jakhadi v. 
Mohaniraj Vinayak Jakhadi, 95 B. 494; 3- “Bom. T, 
R. 407, referred .to. 


M Appeal against a -decision of the “Second 
Additional District Judge, Amraoti, in 

Civil Appeal No. 181 of 1921, dated. the 
22nd February 1922. 

Messis. Atmaram Bhagwant, A ©. Roy 
and D. P. Tiwari; for the Appellant. - 

Mr, G. R. Deo, for the Respondents, 
-J UDGMEN T.—This case involves the 
question whether a legal heir is bound by 
a decree obtained by a creditor of tha 
decedsed debtor against a stran ger who is 
néither an héirnor isin possession of the 
estate of the deceased. The plaintiff is the 
transferee from. one Udaram who pürcha&ed 
the property in. suit at.àn 'auction-sale held ' 
in execution of a decree which one Mahad- 
appa had obtained in respect of a debt:due 
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by one Bhagwant. alias Bapurao, against 
one Rangubai the aunt of the deceased and 
-one Sitaram to whom she had sold the 

kan ad by a sale-deed dated 18th June 
15, alleging that they were in posses- 
," The decree was obtained on 25th 

Zagust 1916 in ‘Small Cause Court Suit 
.No. 104 of 1916 and in execution of the same, 
the property in suit was attached some- 
‘time in April.1918. -The sale was- held 
on 16th January 1919 and-one Udaram pur- 
chased the fields àt.it, The sale was con- 
firmed ‘in due course. But when he appli- 
ed for possession he was obstructed by Lax- 

.man who is the present appellant on the 
strength ofa.sale-deed datéd 11th January 
1919 which he took from Bhagwant's sisters 
who according to.him were the légal heirs. 

"The Executing Court refused to distrub 
Laxman’s possession. This order of refusal 
was passed on 27th February 1920 and the 
auction-purchaser was referred to a regular 


suit. He sold his interest to Babusa plaint- 
iff by a registered sale-deed dated 27th . 


January 1921, Ex. P-5. The present suit 


was instituted by Babusa on 14th February 
1921 


On the basis of the title conveyed to Sita- 
ram by Rangubai the former sued Harni 
the mistress of Bhagwant for" possession of 
the property. and for mesne profits (Suit 
No. 247 of 1917). and obtained a decree 
on 14th September 1918 for possession 
and profits against her and actually got 
possession ‘théreof on 23rd September 
1919 (Ex. P-14), It was held in that case 
that .Rangubai was the legal heir of Bhag- 


want Rao and as such Sitaram was entitled `| 
to recover possession of property from Harni . 


who was a trespasser, f 

', The defence of Laxman was thatthe decree 
in execution of which the`property was sold 
was not binding on his vendors, the sisters 
of Bhagwant Rao who were his legal heirs, 


and that as Rangubai and Sitaram were, 


neither heirs nor in possession of the estate 
of the deceased they were.not legal re- 
presentatives of the. deceased Bhagwant 
uud,.therefore, the decree obtained against 
them was a nullity and the auction-sale 
held in pursuance of such a decree did 
not convey any title to Udaram and, there- 


fore, plaintiff could get no title from 


Udaram. ^... 


The First Court. held that thé décree did 


not bind the defendants’ vendors who were 


the legal heirs, but the lower Appellate Court : 


“has reversed the decree on the ground that 
49 WE 
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the.defendantstto Suit No. 104 of 1916 were 
the legal representatives ofthe deceased, 
within the meaning of that word as defined 
ins 2(11), C. P. C. The defendant No. 1 
has; therefore, come up in Second appeal. 
Amongst-other contentions. his submission 
is that the Court of Appeal has erroneously 
assumed that the estate of the deceased was 
in the possession of Rangubai and Sitaram 
at.the date of the litigation in Suit 
No. 104 of 1916 or at the time of the passing of 


‘the decree and that consequently defendant 


No. 1 was not bound by a decree obtained 


‘against persons who could not legally be 


styled as legal representatives. 
A perusal of the pleadings clearly shows 


-that the defendant No. 1 had specifically 
. denied that Rangubai and Sitaram were 


in possession of the estate of Bhagwant. 
The ‘plaintiff did not give any reply to 
this. Itis contended that this must mean 
that the plaintiff admitted the defendants’ 
assertion on this point. Reliance is placed 
on O. VIII, r. 5, C. P. C. Iam not prepared 
to extend the provisions expressly made 
applicable to allegations in plaint, and to 
defendant's failure to deny them, to an oral 
pleading of the defendant and infer from 
the absence of a reply thereto by plaint- 
iff that thelatter acceptd itas true. The 
Court, of first intance did not frame a 
specific issue on this point. Itis éontended 
that had the point been putin issue by 
the Court of first instance the plaintiff 
would have given the necessary evidence 
to prove possession of Rangubai and Sitaram 
or such intermeddling with the estate of 
‘the ‘deceased as to make them his legal 
répresentatives for the purposes of Suit 
No. 104 of 1916. I think the plaintiff's con- 
tention is correct and the defendant-appel- 
lant also concedes that in the circumstances 
of the case plaintiff must have opportunity 
to prove allthe facts which are relevant for 
the success of his case. 

I find -that the pleadings of the parties 
are not very satisfactory. The parties agree 


_that the only way in which the case could 


be properly decided would be to remand 
it for fresh pleadings, issues and for such 
additional evidence as the parties may think 
fit to adduce in support of their respective 
cases. The case is, therefore, sent back to 
the Court of Appeal with direction to send 
it down to the Court of first instance for 
fresh decision after full and proper enquiry e 
into all the relevant facts and circum- 


stances, 
e 
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It will be open to the Court of first in- 
stance to consider the position arising out 
of the facts admitted or proved hitherto 
also. I may point out that the decree was 
passed against the assets of the deceased. 
As the question of possession of assets may 
either be investigated in the course of the 
suit to enforce the liability against the 
assets, or may be left for adjudication in 
the course of the execution proceedings as 
has been held in Girdharlal Krishnavalabh 
v. Baishao (1) and in Govind Abaji Jakhadi 
v. Mohoniraj Vinagak Jakhadi (2) it is open 
to plaintiff to rely on the judgment obtain- 
ed and possession recovered by Sitaram 
as against Harni under the decree in Suit 
No. 247 of 1917 before the date of the actual 
auction, and show that even if the persons 
sued were not actually possessed of the 
' assets at the date of the suit, or decree passed 
against them, still at the same time, be- 
fore the actual auction-sale took place they 
became possessed of assets of the deceased 
and thus the auction-purchaser got a 
good title. “But this and several other posi- 
tions open to à bona fide innocent auction- 
purchaser for value involves questions of 
fact which must be, sufficiently tried; out 
in the First Court, compare Pares Nath 
Mallik v. Hari Charan Dey (3) This 
question has notbeen put into issue. It 
will be for the First Court to examine the 
parties thoroughly and then decide the case 
‘after full and complete trial. The parties 
are at liberty to supplment the evidence 
already on record. i 

The appeal is allowed and the case is 
remanded for fresh decision with advertance 
to the above remarks. 
_to this Court as also those in the Courts 
below will abide the event. 
dz. K.. 

Appeal allowed. 

(1) 8 B. 309; 4 Ind. Dec. (x. m 980. 

(2) 25 B. 494; 3 Bom. L. R. 407. 

(3) 10 Iud. Cas. 361; 38 C. 622 at pp. 027, 028; 15 
C. W.N. 875; 14 C. L.J, 300 y 
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|. CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 1056 
or 1922. 4 ^ 
July 24, 1994. | 
Present:—Justice Sir Babington 
Newbould, Kr. 
Munshi ABDUL KARIM CHOWDHURY 
PLAINTIFF— APPELLANT 
versus AS 
: PROSANNA KUMAR NATH— 


DEFENDANT— RESPONDENT. : 
Landlord and tenani—Abwabs—Additional sums 
payable in excess of rent— Payment for several years 
without objection, effect of—RHent decree, whether 


- operates as res judicata—Calcutta High Court Appellate 


Side Rules, rr. 50, 51, 52, operation of., 

Where a pattah stated the total rent to be ata 
certain sum and certain additional items for vet 
cocoanut and for Beggar were shown in a tabuldted 
form and in that form was also shown a sum as 
the total amount payable for the land and the body 
of the pattah provided that the cocoanuts were to be 
supplied and the labour was to be performed speci- 
fically on a single occasion only: 

Held, that the additional items in respect of cocoanu- 
and Beggar were irrecoverable abwabs. [p. 771, col. 2.] 

Bejoy Singh Dudhuria v. Krishna Behari Biswas 
41 Ind. Cas. 561; 21 C. W. N. 959; 45 C. 259 and 
Nagendra Lal v. Hamdoo Mia, 37, Ind. Cas. 965, 
referred to. 2 

The payment of a disputed amount as rent for a 
large number of years without objection does not pre- 
vent the question as to the legality of the payment 
a esi in a subsequent suit between the parties. 

. 712, col. 1. 

Radha Charan Ray Chowdhry v. Golap Chandra 
Ghose, 31 C. 834; 8 C. W. N. 529, followed. 

A previous rent decree in the absence of the judg- 
ment cannot amount to more than a strong piece of 
evidence regarding the amount ofrent realised from 
year to year. [ibid.] 

Note 1 to r. 90 of Ch. IX of the Appellate Sido 
Rules of the Calcutta High Court and r. 50 itself 
apply to all appeals from appellate decrees. Rule 52 
does not make any alteration as to the contents of 
the paper-book ta which r. 50 relates. It only modi- 
fies the previous rule No. 51 which requires printed 
copies of the paper-book to be prepared by the Regis- 
trar at the cost of the appellant. In the case of 
appeals referred to in r. 52 no printed paper-book is 
prepared, but instead of that typed copies of the paper 
book are prepared without any charge being levied 
from the parties but the contents of the paper-book 


-remain the same in both classes of'appeals. [p. 771, 


col. 1.] 4 

Appeal against the decree of the Subordi- 
nate Judge, First Court, Chittagong, dated 
the 17th February, 1922, modifying that of 
the Munsif, Fatickchhari, dated the 20th of 
January, 1921. 

Babu Sarat Chandra Mukherjee, for the’ 
Appellant, 

Babus Nripendra Chandra Das and 
Nikhunja Behary Roy, for the Respondént. 

J UDGMENT.—The only point pressed 
in this appeal as before the lower Appel- 
late Court relates to the amount of yearly 
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rent which the “plaintiff-appellant is entitl- 
ed to realise. 
at the rate of Rs. 2-10-6 in addition 
,to cesses and obtained a decree based on 
this rate in the First Court. On appeal the 
annual amount of rent payable was held 
‘to be Rs. 2-4-6; thé learned Subordinate 
Judge having disallowed two items for vet 
cocoanut, l anna 6 .pies, and for Beggar 
4 annas 6 piés, as irrecoverable abwabs. 


. Before dealing with this question it is 
mecessary-to refer to a preliminary point 
-which arose in connection with the hearing 
of the appeal. The decision of this appeal 

. depends on the construction of the lease, 
Ex. 1, by which’ the tenancy was created. 

- Under the rules of: this :Court contained in 
note 1l of.r. 50 of Ch.IX of the Appel- 
late Side Rules. of this. Court it was the 

. duty ofthe Vakil for the appellant before 
the- hearing of the appeal to serve on the 
Vakil for the respondent a typed'copy of 
‘the . translation of this Ex. and also to 

.provide two'such typed copies for the use 
-of the Division Court, and this was not 

: done ; and as provided.in that rule I refused 
to allow the learned Vakil for the appellant 

.to referto this. document at the hearing. 
He contended that this rule did not apply 


in the casé of the present appeal which is’ 


_.an appeal from. an appellate decree not 


exceeding Rs, 50 in value, In my opinion: 


this note and also r. 50 apply to all appeals 
. from appellate decrees. Rule 52 does not 


make any alteration as to the, contents of. 


' the paper book to which r. 50 relates. It 


only: modifies the previous r. 51 which. 


"requires printed copies of the paper- 


book to be prepared by the Registrar at’ 


‘the cost of the appellant. In the case of 
appeals referred to in r.52 no printed paper 
book is prepared, but. instead of that typed 
copies of the paper-book are prepared with- 
',out any charge being levied from the 
parties, but the contents of the paper- 
book remain the.same in both classes of 
appeals. : 
As the 
.entirely on the construetion of the lease 
the appellant has been put to some diffi- 
culty. It is for him to. show that the deci- 
'sion of the 'Appellate Court is wrong and 
' jt is difficult. for him to do so without 


referring to the document: which the Courts: 


“have to interpret. However, from the judg- 
* ment of the lower -Appellate Court there 
"js sufficient description of the contents of 
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the document to enable the argument. to 
be adduced that the construction by that 


.Court is wrong.and the argument has been 


considerably strengthened by the admission 
that was very fairly made by the learned 
Vakil for the-respondent that in this docu- 


"ment there is a provision for payment of the 


rent by. instalments and these instalments 
amount to the total sum claimed by the 
plaintiff-appellant as payable. 

' There is a large amount of case-law on 
the question as to whether the extra amount 
of which payment is provided in the lease 


.Should be treated as part of the rent and, 
‘therefore, recoverable or treated as irrecover- 


able abwabs, A large number of these 
cases were discussed in the case of Bejoy 
Singh Dadhuria v. Krishna Behari’ Biswus 
{1). It was à Letters Patent Appeal from 
my own decision and in that particular 
case it was held that the sum which was in 
dispute was to be regarded as an irrecover- 
ableabwab. But there is a passage in the 
-head-note to that case which to some extent 
supports the contention raised on behalf of 
the appellant. It is there held that in 
determining whether an item did or did 
not form part ofthe rent the fact that it 
has been stipulated to be paid separately 
from the rent and also the fact that it-is not 
included in the instalments of the rent 
have been considered as having material 
-bearing on the question. Here as already 
stated it isin the appellants’ favour that 
the items in dispute in the present case 
have been included inthe instalments of 
the rent. I donot propose to refer to all 
the cases which have been cited in argu- 
ment. A very large numberof them has been. 
discussed in the case to which I have just 
referred. I will refer to one unreported case* 


“Nagendra Lal v. Hamdoo Mia [S. A. 3653 


of 1914]decided on the 22nd November 1916 
which was specially relied on by the learned 
Vakil for the appellant. That was a case 
from the same District Chittagong and it 
was there held that the items in dispute 
were really part of the consolidated rent and, 
therefore, recoverable. There too oneof the 
grounds for deciding in the landlord: 
favour was that this consolidated amount 
including the disputed item was shown as 
recoverable in three instalments. It appears 
to me that this case is distinguishable on 
the ground that it is there stated that the 


(1) 41 Ind. Cas. 561; 21 C. W. N. 959; 45 C. 239. 
Reported as 37 Ind, Cas, 065— [Ed] Ate 
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rent sought to be recovered was mentioned 
“in the body of the document. 
would appear from the judgment of .the. 


Here it 


lower Appellate Court that in the pottah the 
total rent is stated to be Rs. 2-4-0 only 
and that the disputed items are shown in 
a tabulated.form common in Chittagong 
and in that form is also shown a sum as 
the total amount payable for the land. 
Though this total is admittedly shown as 
payable in instalments I must hold on the 
materials. before me that the learned Sub- 
ordinate Judge has given good reason for 
holding nevertheless that these two items of 
l anna 6 pies the value of cocoanut and 4 
annas 6 pies the value of Beggar were not re- 
coverable as part of the rent, The important 
point to my mind is that though the instal- 
ments. include these amounts nevertheless 
the body of the lease provides that the cocoa- 
nuts are to be supplied and the labour to be 
performed.specificially on a singlé occasion 
only. As the learned Subordinate J udge 
correctly states :—‘‘If the vet and Beggar 
merely consisted of definite sum .of money 
then they would have been looked upon as 
part of the rent being a definite sum like 
it.” But the kabuliyat shows that they were 
intended to be performed specifically with 
a money equivalent in case of breach. Had 


‘there. been no-such stipulation for specific 


performance the plaintiff's. case would in 
my opinion have been irresistible. 
this clause in the lease makes it distinguish- 
able from other cases in which. similar 
amounts ‘have been held to form part of the 
consolidated rent. 


It was also' contended that the plaintiff 
has in his fávour an .entry in the Record 
of Rights and that the presumption arising 
from that entry has been unrebutted, The 
presumption has, however, been rebutted 
by the evidence ‘of ihe lease itself Ex. 1. 
It is further contended that the previous 
decree in a rent suit in which these amounts 
were: recorded by the plaintiff operates as 
res judicata. The learned Subordinate 
Judge is undoubtedly right in holding that 


‘the decree without the judgment cannot 


amount to more than a-strong piece of 
evidence regarding the amount of rent 
realised from year to year. AS was pointed 
out in one of the cases relied on behalf of 
the ‘appellant in the main case of Radha 


Charan Ray Chowdhury v. Golak Chandra - 


Ghose (Qy the- payment of the disputed 


(2) 31 C. 834; 8 0. W. N. 529, YA 


Ol se JHANDA v. SAPURAN SINGH, 


wW ith costs. 


But . 


[85 I. 0. 1925] 


amount for a large number of years without 
objection does not prevent the question às 
to the legality of the payment “being raised 
in this suit; 

For the above reasons É hold that. the 
decision of the lower Appellate Court was 
right and I accordingly dismiss this appeal 


Z. K. Appeal dismissed.. 


—— 


LAHORE HIGH COURT. . 

Seconp Civit APPEAL No. 1092 or 1923. 

January 29, 1924. e 
Present:—Mr. Justice Moti Sagar. 
JHANDA— PLAINTIF F—APPELI ANT; 

"versus 
SAPURAN SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS. B 

Muhammadan | Law--Minor— Mother, whether ‘can 
alienate property of minor-—Suit to recover proper ty 
alienated—Ancestral debt, liability to pay. 

The" mother of a Muhammadan minor has no 
power, under the Muhammadan Law; as de facto 
guardian of the minor to alienate or charge the im- 
moveable property of the minor, even if the transac- 
tion is for the benefit of the minor. Any ‘such dliena- 
tion is void ab initio. [p. 773, col 1l] - 

Imambandi v. Mutsaddi, 47 Ind. Cas, 513: 45 c. 
878; 45 L A. 73; 28 O. L. J. 409; 35.M. L. J: "429: 16 
A. L. J. 800; 24 M. L. T. 330; 23 OW. N. 50; 5 P.L. 
W. 276; 20 Bom. -L. R. 1032; (1919) M. W. N. 91; 9-L. 
"W. 518 (P. C.), followed. 

Kapura v. Shankar Das-Mul Chand, 18 Ind.. Cas. 
303; 108 P. R. 1918, Rao Vinayak v. Laxman, 44 Ind, 


Cas. 51; 14 N. L. R. 56, Qamaruddin v. Fakhruddin, 51 . 


Ind. Cas. 796, Laloo Karikar v.J agat. Chandra Saha, 
62 Ind. Cas. 428; 25 C. W.N. 258; 33 C. L.J. 250, 
Monmohini Das "Gupta v. Basanta Kumar Das Gupta, 
69 Ind. Cas. 753; (1922) A. I R. (0.) 458; 36 C, L. J. 
190, referred to. 

A Muhammadan minor who Sues to recover immove- 
able property alienated by his mother during his 
minority as his de. facto guardian, is.liable to satisfy 
a p 'oportionate share of any ancestral debts due from 
the estate, before hé can recover his share in the 
property. fp. 774, col. 1.) 

Laloo Kavikar v. Jagat Chandra Saha, 62 Ind. Cas. 
428; 25 C. W. N. 258; 33 0. L. J. 256, relied on, 


` Second appeal against the decree of the 
District Judge, ‘Hoshiarpur, dated. the 
23rd January 1923, confirming that of the 
Munsif First Class, Hoshiarpur, dated the 
10th July 1922 
i Sheikh Niaz Mohammad, for the Appel- 
ant. 

Lala Rup Ram for ial Fakir Chand, 
for the Respondents. 

JUDGMENT.—The only question . to 
be determined in this second appeal. is 
whether the plaintiff is or is not'bound by 
the saleof his immoveable property made 
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` by His mother: as de facto guardian during 
his minority. The learned. Judges of the 
Courts: below have found that-the sale was 


made for the benefit of the plaintiff, . and, 
following Kapura. v. Shankar Das-Mul 


Chand (1) and Rao Vinayak ~ v. Laxman (2): 


have dismissed . the suit. ~. 


On the present appeal by the plaintiff it 
has beer argued that the decisions relied 
. oh. cannot be régarded as good law in view 

of tlie pronouncement made by their Lord- 
ships of the Privy Council i in Imambandi 
v. Mutsaddi (3). Lam. of opinion that this 
contention is well-founded and ‘must pre- 
vai 
(3) a Muhammadan widow without having, 
been légally; appointed guardian of her 
minor children transferred their sbares in 
the property of their deceased father to 
certain 'persons who sued fora declaration 
ofthe title and status of their vendor, and 
álso for a decree for possession of the shares 
‘covered by the deed of sale. Tt was held 
by: the Judicial Committee that under the 
Muhammadan Law the mother was entitled 
only. to, the custody of the person of her 
minor child up to a certain age according 
- to the. sex of the child, and that she had 
no power- as de: facto guardian to alienate 
or charge the inimoveable property. It 
was further held that the transferee was let 
into possession of the property under such 
unauthorized transfer, he would not be 
entitled to resist an action in ejectment on 
behalf of the infant asa trespasser. This 
authority has since been followed in a large 
number of cases by the various High Courts 
in India and may now ‘be taken to have 
definitely. settled the law on a subject on 
which there was formerly a great divergence 
of opinion; [Se&. Qamruddin v. Fakhuruddin 
(4), Laloo Karikar v. Jagat Chandra Saha 
(B) and Monmohini Das Gupta v. Basanta 
Kumar Das Gupta (6)]. From this point of 
view, it is clear that the sale by the mother 
even if it" was. for the personal benefit of 


thé minor; does not confer, a valid title on, 


the vendee.' 


1) 48 Ind. Cas. 308; 108'P. R. t 1915. 
9) 44 Ind. Cas. 51; 14 N. L. R. 56. < 
(3) 47 Ind. Cas. 513; 45 O. 878; 451. A. 73; 98 C. L. J. 
409; 35M. L. J. 492; 18 A.L. J. 800; 24 M. L. T. 330; 23 
N. £0: 5 P: L.W. 276; 20 Bom. L. R. 1032; (1919) 
M: WO 91; 9 L. Ww. Sie (P. "O).. 
5) '51 Ind. Cas. 7 
: 62-Ind; Cas: 428, 29 C: W. N. 258; 33 C. L.-J. 


Ko "d “Tha: 0 Cas. 753; odd A: LR, (C.) 458; 36 C. L. 
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Mr. Rup Ram for the defendants, how- 


ever, argues that this point was never taken 


in any of the Courts below and that the 
only ground -upon which the plaintiff con- 


` tested the sale was that it had not been 


made for his benefit. He further argues 


-that it has now beem definitely found by 


the learned District Judge that the sale 
was made for the benefit of the . plaintiff 
and' that the finding. being one of fact 
cannot be impugned in second appeal. I 
am unable to agree with this conten- 
tion. A reference to para. 2 of the plaint 
clearly shows that the plaintiff distinctly 


stdted that the sale was void «b initio and 


that he was not in any way bound by it. 
As an additional reason for setting aside 
the sale he further stated that even if it 


.was found .that the sale was not absolute- 


ly void, it was not for his benefit and could, 
therefore, be avoided by him. In, my opin- 
ion the question as to the illegality of 
the sale by reason of the fact that it was 
made -by an unauthorised person was dis- 
tinctly raised in the pleadings and I con- 
sequently overrule the contention. 

Next, it was contended that the parties 
were governed by CustomaryLaw and that 
the- rule laid down in Imambandi v. Mut- 
saddi (3) which was clearly a case under 
the Muhammadan Law, could not apply 
to the facts of the present case. , This con- 
tention is,equally untenable. A reference 
to the Riwaj-i-am of ihe. Hoshiarpur Dis- 
trict makes it clear that even under the 
Customary Law the mother is not the guar- 


‘dian of the property of the minor but is 


only the guardian of his person up toa 
certain age. From the replies given in 
answer to question 27 it is further clear 
that even the guardian of the property has 
no power' under that law to make a per- 
manent'transfer of the property and that 
he is authorised tocharge only the moveable 
property of the minor in case of urgent 
necessity. I must, therefore, hold that the 
sale was void ab initioand wholly ineffectual 
so faras the rights of the present plaintiff 
were concerned. 

The learned District d udge, however, 


“has found, and this finding has not been 


contested by the learned Vakil for the ap- 
pellant, that the plaintiff was entitled to 


, 4 kanals 91 marlas of land only in the hold- 


ing’ which was transferred to the defend- 
ants in April 1914, and that there was 
a- charge of Rs: 515 ‘thereon created by hig 
grandfather weh the plaintiff was bound 
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to pay before he asala get possession of 
the. land in suit. It appears that 23 kanals 
12 marlas of land were sold to the defend- 
ants for Rs. 2,845 and that out of these 
23 kanals 12 marlas the plaintiff -was en- 
titled only to 4 kanals 94 marlas. There 
wasa charge of Rs. 2,057 ‘against 17 kanals 
17 marlas created by the plaintiff's grand- 
father. There can be no doubt that the 


plaintiff was bound to pay a proportionate. 
debts due from the estate. 


share of the 
before he could recover his share in the 
property. In Laloo Karikar v. Jagat Chan 
dra Saha (5) which wasa case exactly on 
all fours with the present case, the sale of 
the. minors’ share made by their mother 


was set aside, but it was held. that each of : 


ihe heirs wasliable to satisfy the ancestral 
debt to the extent of his share in the assets. 
In the present case it has heen found asa 
fact. that the plaintiff's share of the debts 
is Rs. 515. The plaintiff is consequently 
bound to pay this sum before he can re- 
cover possession of his share. 
I accordingly accept the appeal and set- 
ting aside the order of the learned District 
, Judge, direct that the plaintiff will recover 
póssession of his share but he will pay the 
sum of Rs. 515 to the defendant vendees 
within three months from this date, and 
that if the amount is not deposited in 
Court within the.time specified, the defend- 
ants will be entitled to realize the sum 


in. execution by sale of the share of the: 


plaintiff. Parties shall bear their own costs 
throughout. 


. 2. K, Appeal accepted. 


BOMBAY. HIGH COURT. 
CIVIL REFERENCE. No. 18 or 1923. 
. February 24, 1924. i 
- Present :—Sir Norman Macleod, KT., 
Chief Justice, Mr. Justice Shah and 
i Mr. Justice Marten. 
WILLIAM K. HEWSON- —PETITIONER 
I versus 
;. ETHEL M. HEWSON---RESPONDBNT. 
lust ce Act (LV of | 1869), s. 7—Divvree petition -~ 
Domicil—Aduliery, evidence of--Submission by y re- 
spondent, whether suficient- -Adultery with unnamed 
pérson—Relief, grant of. 

‘Unless it is shown that the parties to a divorce 
"petition are domiciled in British India, the Divoree 
Aet gives no jurisdiction to the Courts io hear the 
petition. [p. 714, col. 2.), 


HEWSON V: IIEWSON, 
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Alfred Wilkinson v. Grace Emily Wilkinson, T1 _ . 
Ind. Cas, 654; 47 B. 843; 25 Bom. L: R. 945; (1923) A.. 
I. R. (BJ) 321, referred to. 4 ^ 

An allegation to the effect that the” parties are ‘Gomi E 
ciled in British India ought to be contained in every- 
petition under the Divorce Act. [ibid] < 

A mere submission, not an admission, by the wife ` 
that she, had committe L adultery with some unknown ' 
person is insufficient evidence- to establish adultery.’ 
Ip. 715, col. M 

Per. Marten, JJ. —Ín a petition for divorce founded. 
on atlultery with a named person and also with some ` 
person or persons unknown, relief-cínnot be granted 
in respect of the latter allegation, unless leave fo 
dispense with the named co-r espondent i is first obtained, 
from the Court. [ibid] 

Saunders v. Saunders, (1897) P. 89; 66 L. J: P. 57 
and Rush v. Rush, (1920) DP. 242; 89 L. J. P. 129; 129 
L. T. 792; 6i S. J. 393; 36 T. LR. 302, referred to. 

Civil reference made by the Commissioner, 


Sind, under ss. 17 and 20 of the Indian 


-Divor ce Act. 


Mr. W. B..Pradhan, for the Petitioner. ^ ' 
Mr. Ratanlal Ranchhoddas, for the Re- 
spondent. 


J UDGMENT. ; 

Macleod, C. J.—In this case the 
Judicial Commissioner of Sind has passed 
a decree nisi for dissolution of marriage in 
favour of the petitioner, William Knox 
Hewson, on the ground that his wife had 
committed adultery- with some unknown 
person. It now comes before us for. con- 
firmation. In the first place, we may point 
out that there is no allegation: in the 
petition that the patties are domiciled’ in ` 
British India. Unless itis shown that they 
are domiciled in British India, the Indian 
Divorce Act gives no jurisdiction to, hear 
the petition. That’isan allegation which 
ought to be contained in every petition’ 
under the Indian Divorce Act. In any 
event we should have to send the. case back 
if we thought the decree was right, so that 
the evidence of domicil should be on the 
record, But we think on the- evidence 
before the learned Judicial Commissioner 
that the petitioner was not entitled to a 
decreer He alleged in his petiton adultery 
of his wife with one Sydney Judd, and he 
further alleged that his wife had "become 
pregnant by the said Sydney Judd and had , 
a miscarriage. The .evidnee to prove 
adultery between the respondent and the 
co-respondent fell very far short of what 
would be required by a Divoree Court and, 
accordingly the learned Judicial Commis- 
sioner dismissed the petition against him, 
and quite rightly in my opinion.' The only 
evidence, therefore, of adultery would. lie 


. in the submission by the respondent, that 
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she had miscarriage, after. she had become 
pregnant by some ‘one other than her 
husband. The petitioner did not even take. 
the trouble to’ prove by any evidence that 
his wife had as a matter of fact à miscar- 
riage. Undoubtedly she was in the hos- 
pital for a certain time up to June 6, 1922, 
and it would have been a simple matter 
` from the hospital records to prove whether 
or.not she bad & misearriage. 
is nothing left on which a decree for dis- _ 

.Bolution could be- granted except the sub- 
mission, not the admission, of the respond- 
ent that she "had a. miscarriage. We 
cannot, therefore, confirm this decree. The 
petition is, therefore, dismissed, 

Shah, 'J.—1 concur. 

Marten, J.—As to the want of jurisdic- 
.tion in the absence of an Indian domicil - 
reference may be made to the recent case 
of Alfred Wilkinson v. (Grace Emily Wil- 
kinson (1). 

Then on the point ihat ‘he decree is one. 
founded on adultery with some person or 


persons unknown, the ordinary practice is. 
: that leave to dispense with a named co- - 


respondent. must first be given by the 
Court before relief can be granted on such 
a petition. This will be found in Halsbury, 
Vol XXI, pp. 505-6, paragraph 1030. I 
may also refer to Sáunders v. Saunders (2) 
and Rush, v. Rush (8) both decisions of the 
English Court of Appeal on this point. 
In-the present case no such leave was 


obtained.. Indeed the petition itself does - 


not allege. ‘adultery with any unknown 
person. It is founded solely on an allega- 
tion of .adultery. with the co- respondent . 
Judd which the learned Judge held was 
not proved. : 

Then as regards the question Ahether- 
it is permissible for spouses to deny sexual 
intercourse when in fact they are living 
together, I shad to consider that point in 
Codd v. Codd (4). I may also refer to Hals- 
bury, Vol. If, p..429, paragraph 725, and 
Russell v. ‘Russell (5). which was recently 
decided by the Énglish Court.of Appeal. 
It is, I think, permissible to give that 
evidence, but it must bescrutinized with 
great care; and: it "will be borne in mind 


(1) 77 Lad. Cas. 654; 47 E 843; 25 Bom. L. R. 915; 
(1923) A. I-R 73) 321. 

2) (1897) P. 8); 65 L, J. P. 57. . 

3) (1920) P. 242, 89 L. J.P. 129; 122 L, T. 79% 
61 S. J. 323; 36 T. L. R. 303. 

(4) 84 Ind. Cas. 71; 25 Bom. L. R. 33) at p. 312; 47 
B. 651; (1994) A. L R. 05) 132, 

® (1922) W. N. 243, - “3 


tes 


But there `- 


"pursue the matter, 
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that such eivdence, though admissible in 
a Divorce Court, may perhaps be inadmis- 
sible in legitimacy proceedings where the 
paternity of the infant is in question. 

But. here one most important point of 
evidence has not been properly proved, 
namely, thé alleged miscarriage. The so- 
called evidence is little better than mere 
hearsay. I agree, therefore, that this peti- 
tion must be dismissed. I regret that in 
the view I take it is impracticable for us to 
redraft this petition and start matters de 
novo. The petitioner, if he wishes to 
. will have to start again 
with a new petition, and produce proper 
evidence to supportit. In my opinion these 
petitions for divorce should be carefully 
scrutinized or else the risk of fraudulent 
or collusive decrees being obtained is sub- 
stantially increased. 


N. H. Petition dismissed. 
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NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
` Sn&oxD Civit, APPEAL No. 168 or 1922, 
6x January, 7, 1924. 
Present :—Mr. Baker, J. C. 
SHEONARAIN AND OTHERS DEFENDANTS 
— APPELLANTS . 
versus 
BABULAL AND ANOTHER —PLAINTIPPS 
— RESPONDENTS. ` 
Hindu Law—Joint family—Partnership, entered 
into by Manager—Members, whether partnzra—Disso- 
lution of partnership—Acknowledgment of debt, whe- 
ther binding on other par iners—Agency—Presumption. 
.À contract of partnership entered into by the man- 


ager of a joint Hindu family with strangers does not 


ipso facto make the other members of the family 
partners. [p. 777, col. 1] 

Grande "Gangayya v.' Grande Venkatar P 43 
Ind. Oas. 9; 41 M. 454; 6 L. W. 708; (1917) M. . W.N. 


, 895; 22 M. L. T. 527; 31 M. L.J. 271, relied on. 


Where a partnership is dissolved by the denth of 
one of the partners, the: surviving partners cannot 
bind the repressntatives ,of ths deceased partner by 
their acknowledgment of a debt of the firm unless 
they are specially authorised to doso, and su*h author- 
ity cannot be presumed. -[p. 777, col. 2j: 

Rajagopata Pillai v. Krishnasami Ci etti, 8 M. L. 
J. 961 and K. R. V. Firm v. Sathyavada Seetha- 
ramaswami, 21-Ind. Cas. 634; 37 M. 146; 25 M. L. J. 501, 
relied ón. 

Seshi Ammal v. Vairavan Chettiar, 47 Ind, Cas. 
958; 42 M. 15; 8 L. W. 503; 21 M. L. T. 392; (1918) 
M. W. N. 808; 35 M. L. J. 663, distinguished. 

'fhe presumption of agency does not exist in the 
ease ofa partnership which han ceased ta hea going 
concern. [ibid.] 


4 
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> Premji Ludha v. Dossa “Doongersen y Lowji, 10 B: 
E at p. 362; 5 Ind. Deo. (x. s.) 626 and Watson `v. 
_.Woodman,, (1875) 20 Eq. 721; 45 L. J. Oh. 57; 24 Wi 
OR. 47, relied on. 

Lalta Prasad v. Babu Prasad, 4- Ind. Cas, 703; 32 

A. 51; 6 A. L, J. 953; distinguished: 


Appeal against the decree- ofthe District 
Jodee. Nimar, dated 18th January 1922, in 
“Civil: “Appeal No. 163 of 1921. - ae 

Dr. H. S: Goür, for the ‘Appellants.  . 

, Mr. W. R. Puranik, for the, Respondents. 


ies JUDGMENT.—The ' plaintifis &ued - 
to . recover; Rs: 1,9399 odd’ from the 
"defendants alleging that the deceased 


Dayaldas and the defendants were all joint 
. and- jointly owned a shóp, with which- the 
. plaintiffs had dealings, and that during 
his lifetime Dayaldas was the manager of 


the jòint family and shop and after: his. 
Sheonarain, - 


death the’ defendant No. 1, 
had beén the manager 'and.that acknow- 
.ledgments had been, executed by Dayaldas 
during his ‘lifetime’ and since his. ‘death 
by: defendant No. l on his own behalf 
and, for defendant No.2 who is the minor 
son. of Dayaldas. ` The defendant No. 1 
denied that. Dayaldas and he formed. a 
joint “Hindi family, or that Dayaldàs. was 
the manager or.thathe had any connec- 
tiom with the 'shop, but. admitted passing 
acknowledgments and stated that he-had 
passed them 'not'for himself -but for de-. 
^ fendant No. 2. The: relationship’ was also 
disputed. 

. The First Court held that Dayaldas, the 
father of defendant No, 2, 


das and‘ ‘the defendants were joint in 
interest and carried on a joint shop; and 


decreed the- ‘plaintiffs’ claim apanak all, thè- 


defendants. s 

'On- appeal the District J udge - of Nimar 
héld that Dayaldas was adopted by Bisan- 
das, his grandfather's brother, that he was 
. Originally the uncle of defendants Nog.. 1 
and 3, and that by his adoption he ceased 


to belong to their.family and there. was no ~ 


real -jointness between defendant Nó. land 
Dayaldas, although they lived together 
and” held everything. in common: “There 
is no evidence as.to re-union and, there- 
- fore, there was no. jointness in the sense 
"of a 
‘but the grain: shop 
Dayaldas and the thrée -defendants. as: a 
"joint partnership. Thong rh they were not 


s actually a joint family, but. as they carried 
oe business repres pats that er were 
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- ant- No. 2 is. not liable; 
being. merely a.de facto guardian, has no ? 


was the uncle. 
. of defandants Nos. 1 and 3 and that Dayal- 


a, joint- family under. the Hindu Law, 
réally belonged “to. 


_ Dayaldas and defendants: 
. traded in partnership and that the debt 
_in queso: was Jabar .hy the pur i 


a- joint family, they “are now. „estopped 


-from denying the truth, of this.representa- 
"tion, even though that. ‘did not represent 


the true ‘legal position... Defendant. Nosal 


„is -de facto guardian of defendant -No. 2. 


They. "Were in every sense partners-with:a 
managing partner, and.all their-possessions ` 
were the assets of a. joint -partnership, 
and the acknowledgments, which formed: 


.the basis of the plaint; were, executed. by 
-defendant No. 1 for himself and as Ka 


dian ofthe minor, defendant .No. 2, and: 
must be taken as made.on behalf of the; 


shop or partnership and bind all the de-- 
The District: Judge ` passed ^a . 
decree against defendant No. l personally. 
and against defendants. Nos. 2 and 3. to. the. 
extent of the -assets-of Dayaldas: lying in' 


fendan i8. 


their hands: - 


The defendants’ make this sd appeal: 2 
It is contended that there is no pleading ' 
or issué on the ‘question "of estoppel; the-. 
question being a mixed question-of fact- 


and” law must "be. left out-of consideration. 


There was. no issue as.regards partnership. : 


Assuming there was a: partnership; it was 


. dissolved on the death of Dayaldas in 
1916. There. is no pleading that a freshi,“ 


partnership was éntered into. As regards ' 
defendant No. 2 it is'argued . that: unless 
it is shown that .defendant'.No. 
anthority - to keep the debis alive; defend- 


defendant No, l* 
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1 had- E 


authority. to bind him. Defendant--No..3.-: 


is, major and brother of defendant ‘No. 1,” 
and. is not liable for débts- due from the : 


firm of Dayaldas,.as defendant No. 1 had 


no. power to acknowledge the debts on’: 


his behalf. There is' ^no evidenée that ` 


of the minor, "and defendant . No. l has: 


could’ not undertake to pay it. 


lower Appellate “Court it is clear’ that the 


defendants and Dayaldas did not forma” 
joint family under the Hindu Law, though ~: 
The case is, “there: 


they traded jointly. 


~- the aéknowledgments were for the- benefit | 
. been: held liable as manager..of a joint 
-Hindu family, which He is not. -Money | 
- was due from’ Dayaldas, and deferidant No.1 


On the findings of. fact record: by thee 


fore, not governed. by the principles of-. 


the Hindu Law but by the law of partner: 
Ship, and on the, findings of the lower. 
Appellate - Cóurt it must he held that. 


-a 


Nos..1 and, 3^ 
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ship. Therefore, | under s. 261 of the Con- 
tract Act the estate of the deceased Dayal- 
das would be liable, the. obligation being 
incurred before his death. Defendant No. 9, 


however, who is a minor, was not a par tner 


with his father and does not bécome one 
on his father's death, as the District J udge 
appears to Suppose. 


“In: view of the adoption of Davidas by 


. & distant relative; defendants Nos. 1 and 3 
must-be considered. to be Strangers. A 
contract -of partnership entered into by 
the nianager of a joint Hindu family with 
‘strangers. does not ipso facto make the 
. other members of - the family partners: cf. 
ranit Gangayya v. Grande Venkataramiah 
(1). and. under no circumstances will the 
death of: Dayaldas make his minor son a 
partner with defendants Nos. 1 and3. The 
acknowledgments or some of the’ acknow- 
ledgments “purport to be made by defend- 
ant No. 1 on behalfof defendant No. 2. 
Admittedly defendant No. 1 is not the 
natural guardian of' ‘defendant No. 2, whose’ 
mother is ‘his guardian, nor has’ he been 
appointed g guardian by the Court. Defend- 
ant No. 1 has no authority to bind de- 
fendant No. 2 by any acknowled gment, nor 
' can he'bind defendant No. 2 as’ a repre- 
‘sentative of the deceased partner. . 

$ was “held. in: Rajagopala: Pillai. v.. 
Krishnasami Chetti (2) that where a part- ` 
` nership is dissolved by the death of one 
of the partners, the surviving 
cannot bind the representatives of the de- 
ceased pàrtner by their acknowledgmient : 


of a debt of the firm unless they are spe- - 


cially authorized to-do so. ‘There is no 

specialauthority.in' this case. In these cir-. 

cumstances, I am of opinion that the view 

* of the lower Appellate Court that defend- 

ant No. 2 is bóund. by the acknowledg- 

' ments is ‘incorrect. So far as defendant 
No. 1.is concerned, he is bound as a surviv- 
ing partner by his own acknowledgment, 
Under s. 249 read with s. 263 of the Con- 
tract Act and s. 143 of the Contract Act he 
will be personally liable. 

. he case of Seshi Ammal v. Vairavan 
Chettiar (3) quoted-by the learned Pleader ` 
for, the ‘respondents, is on a special point, . 
which does- ‘not arise in this case, except 
in’ so far that the surviving partner re- 


(1) 43 Ind. Cas. 9; 41 M. 454; 6 Iu. W. 708; a, M. 
W. N..805; 22 M. Lp. T 52%; 3 M. L. J. 971 

(2) 8, M. L. J, 261 

(3) 47 Ind. Gas. 958; 42.M. 15: SL. W. 503; 24 M. 
UT 392. (M M. W, N. . 808; dm M. LJ. 689. 


x 


* SHEONARAIN 2, BABU LAL, ` 


partners ' 


111 


presents the'' partnership actually, and a 
decree against can be executed against 
the assets of the partnership in his hands. 
A personal decree in that case was passed 
against him -because he as -surviving 


‘partner had incurred the debt himself 


subsequent to the death of the deceased 
partner. 


:As regards defendant No. 3, he was also 
a. partner, but I doubt if he can be bound 
by the acknówledgments executed by de- 
fendant No. 1: The fact that he was joint 


"with defendant No. 1 does not in this par- 


ticular case make any difference, as his 
being à member of the joint family does 
not make him. a pariner, as already ex- 
plained in the case of Grande Gangayya 


v. Grande Venkataramiah (1). So far as 


his relations asa Pod are cohcerned, it 
was'held in K. R. V. Firm v. Sathyavada 
Seetharamaswami (4) that an acknowledg- 
ment made by one partner does not bind 
the other partners in the absence of proof 
that they authorized such acknowledgment 
or payment, and such authority cannot be 
presumed. It must be remembered that 
at the date ‘of the acknowledgments in 
question the partnership must be con- 
sidered to Have been dissolved by the 
death of Dayaldas. If the defendants Nos. 
l' and 3 continued to carry on the busi- 
ness, they must be regarded ag having 
formed a fresh partnership and the acknow- 
ledgment ofthe debt incurred before the 
death of Dayaldas must be considered as 
one made in the course of winding up 
what was no longer à going concerh. In 


. my opinion, therefore, the case would fall 


within “the ruling, in Premji Ludha v. 
Dossa Doongersey Lowji (5) which follows 
Watson v. Woodman (6) that the presump- 
tion ofagency does not exist in the case 


ys & partnership which has ceased to be 


&'going concern. The case of Lalta Prasad 
v. Babu Prasad (T) relied on by the Dis- 
trict Judge, may be distinguished on the 
ground that the par tnership was a .going 
concern, which is not the case here. 


I am, therefore, 'of opinion that the 
decree of the lower Appellate Court must 


.be.set aside and the suit dismissed as 


against defendants Nos. 2 and 4. 
appeal of defendant No. 


nd 4. The 
l is dismissed 
(1) 21 Ind. Cas. 634; 31M. 146; 25 M. L. J. 501, 
(8) 10 B. 358 at p. 362; 5 Ind. Dec. (s. s.) 626, 


. (0) (1875) 20 Eq. Tol. 45 L.J. Oh: 57; 34 W. R, 47 
(7) 4 Ind. Cas. 708; 38 A. 51; 6 A. L. J. 953. - 


. 


118 


with costs. Respondents will bear the 
costs of defendants Nos, 2 and 3 through- 
out. . 
Z. K. Decree set aside. 
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BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL No. 8 or 1923. 
i March 24, 1924. 
Present:—Sir Norman Macleod, KT., Chief 
Justice, Mr. Justice Kajiji and Mr. Justice 


Crump, 
. PANDU DAGADU MAHAR--DEFENDANT 
: Nt. ——AÀPPELLANT 


; . versus . . 
JAMNADAS CHOTUMAL MARWADI 
—PLAINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), s. 14 (2)—Eaecution 
petition in right Court—Proceedings continued in 
wrong Court—Bona fide proceedings—Eaclusion of 
time. ; 

Where two separate Courts at diferent places have 
a common Judge who sits for a certain number of 
days in the month in each Court, and an execution 
application presented in one of the Courts which has 
jurisdiction, is taken up and disposed of in the 
other Court which has no jurisdiction, because the 
Judge happens to'be sitting at that place, and the 
proceedings are eventually set aside in appeal, the 
decree-holder is entitled, in a subsequent application 


for execution, to exclude the time occupied in the. 


proceedings in the wrong Court till the decision of 
the appeal under s. 14 (2) of the Limitation Act. - 


Letters Patent Appeal fróm the decision 
of Marten, J. (disagreeing with Pratt, J.), 
in Appeal under Letters Patent No. ð of 
1922 and reported in 76 Ind. Cas. 317 from 
the decision of Shah, J., in Second Ap- 
peal. No. 750 of .1921, summarily dis- 
missing an appeal from the decision of the 


District Judge, Poona, in Appeal No. 263 


of 1920, reversing the order passed by.the 
Subordinate Judge at Vadgaon, in Darkhast 
No. 29 o£ 1919. é 

Mr. V. D. Limaye, for the Appellant. 

Mr. Patvardhan (and with him Mr. D. G. 
Dalvi), for the Respondent. 


JUDGMENT. 

Macleod, C. J.—1n this case the plaint- 
iff obtained a decree on November 27, 1907, 
in the Vadgaon Court. in the Poona: Dis- 
trict, for possession of certain property. 
By. a Darkhast No. 29 of 1919 he is now 

` seeking to execute that decree and an 
objection has been taken by the judgment- 
déb&ors that the darkhastwas barred by 
limitation, 
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` That question depends on a further ques- 
tion whether the darkhast of June 7, 1916, 
was itself in time. The darkhast before that 
was dated April 10, 1912, and admittédly 
unless some, of the period between April 
‘10, 1912, and June 7, 1916, is^exeluded the 
darkhast of June 7, 1916, was out of time, 
The durkhast of April 10, 1919, was pro- 
perly filed in the Vadgaon Court but there- 
after as that Court "had to sit for a. certain 


“number of days in a month at the Haveli: 


Court, a notice was issued that the Judge 
-would be sitting in the Haveli Court to’ 
hear that darkhast, The defendants. did not. 
appear and the Judge sitting in the Haveli. 
Court made the warrant for possession 
The defendant objected to ‘that 
order on the ground that the Court had 


‘no jurisdiction to pass that order sitting 


in the Haveli Court and appealed to the 
District Court which on February 26, 1913, 
set aside that order. The plaintiff appealed 
to the High Court but on February 3, 1915, 
that appeal was dismissed. The darkhast. 
was finally brought on .board in the Vad- 
gaon Courton June 30,1915, when it was 
struck off owing to the absence of the 
plaintiff. When the plaintiff sought to 
proceed with the  execütion of Darkhast. 
No. 29 of 1919 he was confronted by the 
plea of limitation. The District Judge . 
directed the Subordinate Judge of Vadgaon 
to proceed with the execution. Against 


“that order an appeal was filed to the High 


Court which was summarily dismissed by 
Mr Justice Shah. In the Letters Patent 
Appeal there was a difference of opinion 
between Mr. Justice Marten and Mr. Justice 
Pratt, so under cl. 36 of the Letters Patent 
the opinion of the Senior Judge which was 
in’ favour of the appeal being dismissed 
prevailed. The defendants have filed a fur- 
ther appeal under the Letters Patent, 

There is no authority on the question 
which we have to decide. Mr. Justice 
Marten was of opinion that s. 14, (2) was in- 
tended to protect a party from time run- 
ning against him during the pendency of a 
bona fide proceeding which might even- 
tually prove aboriive by reason.of want of 
jurisdiction or some similar cause. He re- 
ferred.to the decision in Hira Lall v, 
Budi Dass (1) where it was held that a 
proceeding to enforce a decree taken bona 
fide and with due diligence before a Judge 

(1) 7 L A. 167; 2/4. 702; 6 C. L. R. 561; 3 Shome. 


L. R. 215; 4 Ind. Jur. 426; 4 Sar. P. C. J. 157; 3 
Suth. P, C. J. 761; L Ind. Dec. (x. $) 1090 (P. O), , 
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whom the party bona fide though errene- 


ously.believed to have jurisdiction, was a. 
"proceeding within the meaning of s. 20, 
Act XIV of 1859, whether the Judge. actu- . 


ally decided that he ‘had jurisdiction, or 
> Bupposing himself to have jurisdiction acted 
accordingly. -The only distinction from 


the present-case is that in that case there. - 


was no darkhast filed in the proper Court 
in which time was running when the wrong 
applications were made, and as they were 


held ‘to have-been made bona fide, in.a 
Court which had no jurisdiction, the time .. 


taken up in making: those applications was 
excluded. Here undoubtedly there was a 
darkhast:-filed on April 10, 1912, which was 
filed in the ‘proper Court, and there would 
be a difficulty in determining whether the 
proceedings taken up by the Judge on his 
own motion apparently when sitting in an- 
other Court. were proceedings of a different 
character to the proceedings originally 


taken in the Vadgaon Gourt. But if the: 


proceedings in the Haveli Court are consi- 
déred as ‘original darkhast proceedings 
. taken bona fide in à Court without jurisdic- 
tion then undoubtedly:the time from April 


15, 1912, would: have to be excluded. We ` 


do not.think that.in this case the plaintiff 
ought: to suffer because when the proper 
proceedings were’ in the Vadgaon Court, 


the Judge sitting in the Haveli Court. 


wrongly entertained the darkhast. Yor the 
purpose of this application, we think the 
notice of April 15, . 1912, and the steps 
staken: therein should be treated as a sepa- 
rate proceeding and not as appertaining 
to: the original proceeding which was pro- 
perly filed in the Vadgaon Court. It was 
only owing to the fact that the J udge was 
sitting. for part of his time at the Vadgaon- 
Court, for part of. his time in the Haveli 
Court, and for part of his’ time in another 
Court, that a case of this nature could 
possibly arise.- I very much doubt whether 
the framers of the Indian Limitation Act 
could have contemplated the possibility of 
a Judge -beingright in taking up certain 
proceedings when sitting in one Court and 
wrong in taking up the. same proceedings 
when sitting in another Court, - 


. The appeal, therefore, must now be dis-- 


missed with costs. 
^. Kajijl, J.—lagree, 
, Crump, J.—I agree,- 


DX a. l | Appeal dismissed. 
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_ NAGPUR JUDICIAL COMMIS. 
^ SIONER'S COURT. 
.. Civit, Reviston No. 118 or 1923. 
`> January 28, 1994. 
- Present:—Mr. Kinkhede, A. J. C. 
"MADHORAO—JUpGMENT-DEBTOR— 
tox APPLICANT 


T versus 2 
MANOHARLAL-DzcnzE-HorpER— 


E OPPOSITE PARTY: 

Civil Procedure Code (Act V of 1908), s. 115, 0. 
XXI, v. 90—Enxecution of decree—Sale—Application 
to set aside sale—Procedure—Duty of Court. 
lfa litigant believing that he has certain valid 
grounds to urge ngainst.certain proceedings going un 
in his case, puts forward his grievance in the form 
ofa petition, justice and equity require that the 
matter should be disposed of one way or the other 
by formal orders dealing with the points raised. It 
is not intended that the Courts should be so techni- 
calas to throw away the application practically with- 
out any orders. [p. 780; col. 2; 781, col.1.] - 

Courts are bound to dispose of matters coming up 
for consideration before them by an adjudication in 


some form or other whether the same be an order or 
‘a judgment or a decree. 


[p. 781, col. 1.] 
A summary rejection of an application to set aside 
an auction-sale on the ground of fraud, without an 


` enquiry or an adjudication thereon, is not warranted 


by law. Such an order is liable to be set aside in 
revision. [ibid.] 

- Applieation for revision against an order 
of the Commissioner, Nerbudda Division, 
Hoshangabad, in Revenue Appeal No. 10-R 
of 1922, dated the 1st Mareh 1993. 


Messrs. Atmaram Bhagwant and D. P. 


. Tiwari, for the Applicant. 


Mr. S. B..Gokhale, for the Non-Applieant. 


ORDER.—This revision arises out of 
Collector's proceedings which took place in 
connection with the execution of decrees 
passed in Civil Suits Nos. 123 of 1918 and 
63 of 1919 between the parties to the 
present revision. The decrees were mort. 
gage-decrees and they were sent. out for 
execution to the Collector with a- C form 
dated the 5th October 1920. The proceed- 
ings went on from time to time. About 
the middle of the year 1921, the Deputy 
Commissioner santtioned the sale and 
field No. 323 only was first ordered to be 
put to auction. It was to be held at 
Multai on 2nd July 1921. The decree- 
holder Manohar Lal became the auction- 
purchaser of the field for Rs. 500 but the 


“Collector thought it to be a low price and 
' consequently the sale-was not sanctioned, 
“The auction was again ordered to be held 


at Multai on 6th September 1921. This 
time the salé was knocked down for Rs. 550 
The case was fixed for confirmation of sale 
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for 10th October 1921. The Sub-Divisional 
Magistrate, however, thought that if the 
property were to be sold in pieces it may 
suffer in point of value and utility. He, 
therefore, refused to confirm the ‘sale and 
.ordered.the whole property to be sold at 
Multai on 10th November 1921. As some 
mistake was found in OC form, it was sent 
to Civil Court to be corrected and the pro- 
perty was ordered to be re-sold after cor- 
‘rection of O form, on a fresh date. The 
sale was to be accordingly lield at Multai 
,on 15th February 1922. The Deputy Com- 
missioner, however, fixed reserved price for 
each field and directed that as soon as 

: enough price was fetched by bids for each 
field, the sale would be stopped, and can- 
celled the warrant. Consequently the pro- 
perty wasnot sold then, but the sale was 
again adjourned. It was accordingly held 
on 28th April 1922 but there were no bidders. 
"The judgment-debtor then applied for 
amalgamation of case’ No, 125 of 1918 but 
no orders appear to have been passed in 
time. Fresh proclamation and fresh sale 
' were ordered to be made and held, fixing 
Ist July 1922 as the date for sale at Betul. 
‘ The sale was held on Ist July 1922 but this 
time-the decree-holder’s bid was of Rs, 1,200 
only, although. the reserved prices which 
were originally fixed at Rs: 5,400 were 
- reduced ta Rs. 2,500. The Deputy Com- 
‘missioner, therefore, gave further directions 
as regards the manner of proclamation. as 
the order-sheet entry dated 4th July 1922 
would show, and along date was given. 
The sale was accordingly ordered to be 
held on 4th December 1922 at Betul. The 
sale was accordingly held and the decree- 
holder purchased all fields for Rs. 2,253, 
the reduced reserved price this time béing 
is. 2,245. The Sub-Divisional Officer re- 
commended to the Deputy Commissioner 
that the decree-holder's bid may be-accept- 
ed and fixed the case for confirmation of 
sale. Judgment-debtor's petition dated the 
3rd January 1923 objecting to the con- 
firmation presented to the: Sub-Divisional 
Offieer was summarily rejected by him, 
without even calling upon the decree-holder 
io reply to the several allegations made 
therein. On 4th January 1923 the case was 
“put up before the Deputy Commissioner 
for confirmation with a recommendation 
that the sale may be confirmed: According- 
ly on 5th January 1923 the record came 
befere the Deputy. Commissioner for the 
sale being confirmed. The judgment-debtor 
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madea petition that day under O. XXI, 
r. 90 ofthe C, P. O., setting forth several 
objections. : The application-dàted tlie 5th 
January 1923 was summarily- rejected by 
the Deputy Commissioner in the following 
words: “Application rejected. Sale is on 
the point of being confirmed.: Told. File . 
with ease. 5th January 1923." The sale was 
accordingly confirmed’ by a separate order 
dated 5th January 1923. i 
Against the order summarily rejecting the 
petition dated 5th January 1923 the'judg- 
ment-debtor preferredan appealto the Court ' 
ofthe Commissioner, but there also lie got 
no hearing, the Commissioner having sum- 
marily disposed of the appeal in the follow- 
ing words: "This is the third effort by the 
judgment-debtor to postpone .the sale. of 
his property. No ground is shown for my 
interference and the appeal is summarily 
rejected." This order dated the lst March 
1923 is the subject-matterof the present revi- 
sion. The main grievance of the judgment- 
debtor is that his objections have not been 
considered for what they are wórth and 
disposed of according to law. It is contend- 
ed and I think rightly that the order of 
summary rejection passed by the Deputy 
Commissioner was improper under - the . 
circumstances, and that enquiry ought to 


‘have been held by him as to how far the 


sale was vitiated by' material irregularity 
and fraud in publishing and conducting 
the sale. Amongst other things the judg-. 
ment-debtor Madhorao had alleged that 
the existence of the third mortgage-decree - 
in Suit No. 125 of 1918 was not disclosed in 
the proclamation of the sale and, therefore, 
it constituted an irregularity which vitiated 
the sale. That the decree-holder by the- 
practice, of fraud had prevented several 
bidders from going to the place of auction, 
and that this resulted in a substantial in- 
jury to him was a serious allegation which 
required thorough enquiry. The judgment- 
debtor also raiséd other pleas of fact and 
law in his petition. - 
The point which I have to consider is whe~ 
ther the Deputy Commissioner as also the 
Commissioner were justified in dealing 
with the matter in the summary fashion in 
which thev acted towards the judgment- 
debtor and his objections. In my opinion 


if a litigant believing that he has certain ` 


valid grounds to urge against certain pro- 
ceedings going on in his case, puts- forward 
his" grievance in the form of a. petition, 
justiee and equity require that the matter 
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"should be disposed of one way or the other - 


.by formal ‘orders -dealing with the points 


+yaised: -Itis not intended that the -Courts . 


should-be so technical as to throw away 
«the application practically. without any 


„orders. ` ‘The word -“order” has been defined: 


- dns.2, cl. (14)-of-the C. P. C. It-means the 


-formal expression of any decision of a Civil- 
The word: 


Court whish is not a decree. ; 
."decree" has also been defined as meaning 


-the formal expression of an adjudication | 


"which so far as-regards the Court express: 


sing ‘it conclusively determines the rights. 


. ¿ofthe parties with regard to all or any of 
- the- matters in controversy in ihe suit, and 
-includes:the detérmination of any question 
Within s. 47 of the CO, P. C. Similarly the 
"word "judgment? is defined as meaning a 
‘statement ‘given, by the Judge of the 
grounds ef a decree or order. If we care- 
fully“ scrutinise these three definitions it is 
very abundantly clear that. thé Courts are 


bound -to dispose of-matters coming up for: 


„consideration by an adjudication in some 
. form or the other, whether the same be an 


order, or a‘ judgment, or -a decree. I am, ` 


. therefore; -of opinion that as the question 
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regularity. in the exercise of the jurisdiction 
vested in them by law. In the interests of 
-justice I think it is necessary that I should 
interfere in revision. with orders of this 
-kind. J, therefore, set-aside the order of 
. the‘Commissioner, dated the lst March 1923, 
“This necessarily rips open the Deputy Com- 
missioner's order refusing to consider the 
applieation dated the 5th January 1923 and 
confirming the auction-sale. As the powers 
delegated to the Collector have now been 
‘withdrawn, .the case is remanded to the 
Civil Court in whose decree the ‘sale was 
ordered, “for disposal according to law after 
holding an enquiry into the truth or other- 
wise of the facts alleged by the judgment- 
debtor. If on enquiry the Court be satis- 
fied -that the .judgment-debtor sustained 
substantial injury by reason of the irregu- 
‘larities or fraud alleged by him the sale must 
be set aside.. | 
With these remarks I allow the petition 
or P The Pleader's fee shall be 
dV». " 


Z. K. Petition allowed, 


E 


whether the sale held on:4th December 1922 : 


-was properly held or, was vitiated by any 
irregularities. or. fraud, was raised by the 
judgnient-debtor. in his petitions dated 
3rd January -1923 and 5th January 1923, 
‘the’ Deputy: Commissioner was- bound 
under law to give an adjudication one way 
or the other on the several points urged by 
him in the petitions. 
.to -record its formal expression-of adjudica- 


tion thereon.- The Deputy Commiissionér’s - 


failure, therefore,-to give such adjudica- 
tion, was -improper and -unjustitiable. No 


doubt; unders. 37 (1) of the Land Revenue. 


' Act IT of 1917, the appellate. authority can 
summarily reject an appeal. But in the par- 
ticular circumstances of the case such sum- 
mary rejection was.not proper and does 
not appear to ‘me. to be warranted by: law. 
The objections if upheld are likely. to result 
in the sale. being set-aside. If the judg- 
ment-debtor’s- allegations about the fraud 
on.the pàrt of the decree-holder be held 
proved, then on that score alone- the sàle is 
bound-to-be.set aside. It was absolutely 
necessary’ in the interests of both parties 


as-also .of ‘justice: that. the lower Courts 


ought-not-to .hayeée'summarily rejected the 
jüdgment-debtors petitions.: In .declining 
to` consider-: the. -objections I think the 
Courts .below- have. acted. with material ir- 


The.Court was bound | 


CALCUTTA HIGH COURT. 
">? APPEAL FROM APPELLATA DECREE ^ 
ws ZA No. 976 or 1922. 
=’ S July 17, 1994. 
: "Present; —Mr. Justice Suhrawardy, 
; .. and Mr. Justice Duval. ` 
JOYRAM CHANDRA LAHIRI 
.. AND OTHERS-——PLAINTIFFS—~APPELLANTS 


S versus 
BISNU CHARAN BISWAS-— DEFENDANT 
"e d : : F — RESPONDENT. 
“Landlord and tenant—Tenant not put in possessio: 
of thole “holding—Suspension of seht Abasement of 
Tent. ' 
.. Where a portion of a holding is let out to a lessee 
and thelessor subsequently lets the holding to another 
‘lessee and is unable in consequence to put the latter 
1n possession:of-the whole holding, there will be a 
full Suspension of the rent in respect of the whole 
holding until such .time as the landlord puts tho 
lessee Jn possession of the whole holding. Where, 
however, the ‘lessee is aware’ at the time when tlic 
lease is granted to him that a portion of- tho holding 
is in the ee of anotar there will not'bo a 
suspension of the whole rent but ! i 
abatement"of' it. [p.783, col. 2.] Der E D Oa 
- - Manindra Chandra; Nandi v. Narendra Chandra 
Lahiri, 52 Ind. Cas. 13: 46 Q. 956; 23 O, W. N. 585 
. and Narendra’ Chandra Lahiri v. Manindra Chandra 
Nardi, 67.Ind. Oas. 800;-49 ©. 1019; 26.0. W, N. 826; 
- (1922) AV IPR; (O.)153, followed, i ] 
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Appeal against the decree of the Sub- 
ordinate Judge, Faridpur, dated the 30th of 
January 1922, 

Babus Girija 
Induprokas Chatterjee, for the Appellants. 

Babu Santimoy Mazumdar, for the Re- 
spondent. 

JUDGMENT.—This appeal arises out 
ofa suit to recover rent in respect of a 
holding consisting of 15 bighas on a jama 
of Rs. 12-5-4% for the years 1323 to 1320. 
The defendant is an auction-purchaser in 
a rent-sale which was held in 1916. His 
case is that, as a matter of fact, he did not 
. get possession of one plot of land purchas- 

ed in execution of the rent decree measur- 
ing 12 cottas and 11 chitaks as the land- 
lord who brought the holding to sale had 
on the 2nd September 1907 leased out that 
plot, which was originally a part of the 
. holding the subject of the rent-sale, to one 
Chandra Kanta, The learned Subordinate 
Judge affirming the decision of the Munsif 
has dismissed the suit on the ground that 
as the landlord had dispossessed the tenant 
or rather had not given the tenant an op- 
portunity of getting in possession of a part 
of the holding by leasing a part of it to 
Chandra Kanta, the whole rent is sus- 
pended. 


In appeal the only question urged before : 


us on behalf of the appellants is that there 
should have been an abatement of rent 
and not suspension ofthe whole rent. A 
large number ofauthorities have been put 
before us as to- whether this isa ease for 


suspension of rent ora case for abatement- 


of rent. As we have said this case is not 
one where the landlords have themselves 
dispossessed the present tenant. The land- 
lord dispossessed the previous tenant 
against whom he obtained the rent decree 
by letting out one of the plots to Chandra 
Kanta, but when he put the property to sale 
in „execution of the rent decree he obtained 
against the previous tenant, he included 
this partieular plot, which he had taken 
out of the. tenancy by the execution of the 
pottah to Chandra Kant in the lands to be 
sold in execution of the decree and the 
present respondent purchased it in the 
auction-sale on the faith of the representa- 
tion that this plot was a part of what he 
purchased. The general principle is that 
` ifa portion of the land is let out to a 
lessee and the lessor lets it again to a sub- 
sequent lessee and is unable in consequence 
to put the latter in possession of the whole 
e ^ 


JOYRAM CHANDRA V., BISNU CHARAN. d 


Prasanna Sanyal and 
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holding there will be a full suspension of 
rent in such a case. For this principle we 
may refer to the case of Manindra Chandra. 
Nandi v. Narendra Chandra Lahiri (1). 

The respondent's case is that he relies on 
the decision of that case and that under 
those circumstances he is entitled to get 
suspension of rent for the whole tenancy 
until such time as the landlord puts him in 
possession of this one plot. On the other 
hand, the plaintiffs-appellants’ case is as 
they set outin.the plaint that there was a 
mistake in the Record of Rights. It appears 
that though Chandra Kanta’s pottah is 
dated 1909, in the Record of Rights dated 
1912 this plot, recorded as plot No. 521 
was recorded as part of the tenancy 
which has now by the  auction-purchase 
become the tenancy of the respondent. 
The plaintiffs also alleged that, as a matter 
of fact, the tenant is not entitled to get 
suspension of rent but only an abatement 
of rent because he was well aware when 
he purchased the holding at the auction- 
sale and took possession that plot No. 521 
had already been transferred to Chandra 
Kanta. It will appear from the evidence 
that, asa matter of fact, respondent himself 
is a witness and proved the execution of 
the pottah in this very suit. The plaintiffs 
have, therefore, urged that this is a case for 
abatement andin this connection rely on 
the case of Narendra Chandra Lahiri v. 
Manindra Chandra Nandi (2), where it has 
been ruled that when a tenant knows at 

the beginning of the tenancy that some of 
the land of the tenancy is in the possession 
of another, he will not be entitled to have 
the rent suspended but only be entitled to 
reduction of rent of that portion. We have 
been referred, to no case that has dealt 
exactly with what the position would be 
in the case of an auction-purchase in à rent 
suit. But this principle appears to us to 
be of. general application and the general 
rule will be that there will be suspension 
of rent in cases where the landlord has, by 
his auction, dispossessed or where the lessee 
has not owing to his action been able to 
take possession of a part of the holding 
sold; and the exception will be that there 
will be an abatement of rent where this 
has occurred with the knowledge of the 
tenant before he entered into the land that. 


.& portion of it was in the possession of 


Y 52 Ind. Cas. 13; 46 C. 956; 23 C. W. N. 5 
67 Ind. Cas. 800; E Q. 1019; 26 C. WAN. 826; 
1592) A. L R. (O0) 15 


t 


7 
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another. In the present case, jowaven, 
“though we have ‘been referred to the evi- 
derice there is no finding by either of the 
Courts below as to’ whether, as a. matter of 
fact, the present respondent, had knowledge 
of.the transaction of 1909 transferring plot 
No. 521 to Chandra Kanta so that it had 
ceased to be a portion of the holding which 
he purchased in the rent execution case in 
1916, We consider that, for a proper deci- 
sion as to whether this is a case for sus- 
pension ‘of rent or abatement of rent, an 
issüe.on this matter should be decided, 

^ We, therefore, set aside the decrees of the 
Courts below and under O. XLI, r, 23 remit 
the case to the First Court first -to 
come to a decision after taking evidence, 
. if necessary, on the issue as to whether the 
: defendant was aware that plot No. 521 
(corresponding to plot No. 4 of the pottah) 
had been given by a pottah by the land- 
lord to Chandra Kanta before his purchase 
under the rent decree in 1916, if it finds 
thatthe defendant was so aware, he will 
only be entitled to abatement of rent which 
will be for that Court to calculate. If, on 
‘the other hand, it finds that he was not so 
aware the suit will, in accordance with the 
general rule to which we have referred, 
stand dismissed. The appellants must pay 
the respondent . his costs in this Court. 
-Costs of the lower Courts will abide the 
\ result. - 


Z: Ke l . Appeal allowed; 


Case remanded, 


" 


- LAHORE HIGH COURT. 
+ BROOND CiviL APPEAL No. 2193 or 1920.. 
December 20, 1923. 
m 'esent:—Mr. Justice Scott-Smith and 
- Mr. Justice Fforde. 
NADHAN SINGH AND. OTIERS— 
UU PLAINTIFFS—AÀ PPELLANTS 
versus 
“Musammat RAJO—DkEFENDANT— 
. RESPONDENT. 
` Custom—Succession—Daughter v. Collaterals— Self- 
acquired property—Sandhu Jats of Amritsar Dis- 
mi the custom prevailing among Sandha Fata z 
the Amritsar. District, daughters 2 a 
collaterals ‘of the last male: owner ij 
succession to self-acquired p 


.NADHAN SINGH v. RAJO; +- 


„grant the plaintiffs a decree 
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Second appeal “from a decree of the Dis- 
trict Judge, Montgomery at Lahore, dated 
the 12th June 1920, confirming that of the 
Senior Sub-Judge, Montgomery, dated the 
15th November 1919. 

Mr. Ralli for Mr. M. Sleem, for the Ap- 
pellants. 

Mr. B. D. Qureshi, for the Respondent. 

JUDGMENT.—This second appeal 
has been admitted on a certificate granted 
by the District Judge under s. 41 (3) of 
the Punjab Courts Act. The question at 
issue is whether by the custom prevailing 
among Sandhu Jats of the Amritsar Dis- 
trict daughters are ousted by collaterals 
of the last male owner in the matter of 
succession to self-acquired property. The 


- District Judge found in favour of the 
: daughter” declining to rely upon 


the 


answers to questions 60 and 61 of Mr. 


. Craik’s Customary Law of the Amritsar 


District. We have to-day considered these 
very answers in the case of Narainiv. Jawa- 
hir Singh (Civil Appeal No, 2194 of 1920) and 
have held that this riwaj-i-am is a strong 


.piéee of evidence in favour of the custom 


mentioned therein. In that case no doubt 
there was some ‘slight evidence in addition 
in favour of the view that collaterals were 


' preferred to a daughter even in the case 


of- non-ancestral property. In the present 
case there is no instance produced by 


either party. We have found that in the 


case of the parties in the other case who 
were: kambohs, thezentry in the Riwaj-i-am 
Should be relied upon and we see no rcason 
to come to a different decision i in,the case 
of Sandhu Jats. 

We, therefore, nccepi the appeal and 
setting aside the order of the lower Courts 
declaring 


that the alienation of the selfacquired 


property of Kahan Singh by his widow 
to one of his daughters should not affect 
their reversionary rights after the death 
of Musammat Rajo, and we direct that the 
‘plaintiffs’ costs throughout should be borne 
by the defendant Musummat Rajo. 

Z, K. 


Appeal accepted. 


ia 
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‘CALCUTTA HIGH. COURT. 
APPEAL FROM ORDER No. 424 or 1923. 

^ August 15, 1924. 
4 Present: d Justice Suhrawardy 
and Mr. Justice Duval. . > 
KALI CHARAN ROY, SEORETARY . - 
TO THe GHATAIL SAMMILANI 
DHANBHANDAR COMPANY, :- 
Lunrgo—Drcggz-HorogR— 
ANT 


` MOBESE. CHANDRA GHOSH anD’ 
ANOTHER—J UDGMENT-DEBTORS— ` 
; RESPONDENTS, : 

Limitation Act (LX of 1908),.Sch. T, Art. 162—Hae- 
cution of decree-—Instalment decr ec—— Entire amount 
becoming due on default in payment of’ one instalment 
—Waiver—Limitation, commencement of. 

Where an instalment decree provides that the decree- 


‘holder’ will be entitled to sue for or take-out execution. 


for the entire amount on default in payment of any one 
instalment, the entire amount becomes due on such 
default and time begins to run against the decree- 
holder ‘from the date of such default. [p. 784, col. 2.] 


*. The fact of the decree-holder not enforcing the. 
4 right given to him under the decree by attempting 
-to realise the entire amount which. falls due on default 


in payment i of one instalment does not in itself amount 
to a waiver for all time to come, nor has such waiver 
the effect of modifying the terms of the ` decree. 


- [p. 785; cols. 1'& 2.]: 


‘Case-law discussed, 


' Appeal . against T arder of - the -Ad- 


ditional District Judge, Mymensingh, dated : 


the 18th of June 1923, affirming that of 

the Subordinate Judge, Fourth Court of that 

District, dated the 2nd of December 1922. 
Babu Bimol Shanes Das Gupta, for the 


. Appellant., 


Babu Taar Chandra Chakravarty, for 
the Respondents. 
JUDGMENT.—This:is an appeal by. 


the decree-holder -against an order 'of the 


* Court below holding that the application 


for execution was barred by limitation. The 
facts’are that a decree was passed against 


the judgment-debtors, made payable by.32 


half-yearly payments from the year.1319 to 
the year 1334 B. S. “There wére several 
payments made by the judgment-debtors; 
but there was default made by them in 
respéot. of the instalment due for Magh 
1324 (January 1918). On the 28rd Aghrayan 


'1395 (9th December 1918) a portion of the 


kist for Magh 1324 (January-February 1918) 
was paid by the. judgment-debtors "and 
accepted by the decree-holder, After that 
no other payment was made and the present 


application was presented by the decrees: 


holder on the 24th for exec 


KALI GHARAN rol Vv. MOHESH CHANDRA. f 


. unpaid 
. barred .by limitation. 
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the. application was made more than three 
years after the date of default of the ‘last 
instalment the application : was 


Two points have been urged by the learn- 
ed Vakil for the appellant on his behalt. 
The first and the more important conten- 


:.tion. is that by -payment and acceptance of 


the overdue. instalment there was & waiver 
and the effect of it is that the decree is 
to bë ‘considered as an ordinary decree 


: without the consequence of non- payment 


ofinstalments attached to it.- It is also 
suggested that the waiver may amount to 
place the -decree-holder in a position ‘to 
realise such instalments as remained unpaid : 
within three years ofthe application for. 
execution.- With: regard to the “effect” of 
waiver by payment and acceptance ‘of 
overdue instalments, there-is no controversy 


- for the point is settled by a series. of deci- 
- sions. 


The only point, therefore, that needs 
considerations is as to the result - of this 
waiver. The learned Vakil for the appel-' 
lant argues that payment and. acceptance 
of overdue instalments is : tantamount. to 
giving up the rights of the parties undér 
the terms of the “decree and’ it makes it. 
optional on the -part of .the decree-holder - 
to claim the amount due under the decree 


. treating such instalment in respect of which 
default -is made as an overdue instalment. 


In short, his argument is that the waiver- 
in the present ‘case amounts to a modifica- 
tion of the decree in so far as it says that - 
on default being made of any particular | 
instalment the decree-holder will have the. 
‘option to realise the entire amount. There 
is a` stipulation in the decree that on 
the failure by the judgment-debtors to^ 
pay an instalment the decree-holder will 
be, entitled to take out execution for the’ 
entire amount. We are unable to hold with 


‘the appellant that the effect of the waiver 


is to cause any modification in the terms 
of the decrée. See the observations of the 
learned Chief Justice (Sir Lawrence Jenkins) 
in the Full Bench case of K aye am v. 

Pandu (b: e ° 


^ His next contention in this Checo is 
that the decree giving option to the deeree- ` 
holder to take oul execution of the entire 
-amount in default of one instalment leaves 


-it-at his will either to treat the entire 


ount due or to-claim;-each instalmentas - 
due as an overdue instalment. - The’ 


r 


, [B5 16. 1925): 


facts of this case which have been’ found | 


- by the Court below are that there was no^ 
' ^ payment by: the judgment-debtors after 
"December 1918: 


and execution having 
been taken, out in 1922 is clearly barred 
by. limitation. The "contention of the 


' decree-holder that it is open to him to 


' treat each instalment asan overdue instal- 


^. were 


ment and take-out execution for it and 
that he is entitled to the instalments that 
payable within 3. years before... 


- the application for execution is, in our- 
' opinion, without force and “in this con- 


nection we would refer to several rulings 
of this Court on the point. The first case. 
which is one which has been followed by. 
all ‘subsequent cases and lays down the 
law clearly “is that of Hurri Parshad. 
Chowdhry v. Nasib Singh (2). At page 547* 
the learned Judges observe as follows: "We 


“cannot hold that mere abstinence’ from 


suing can -amount to waiver, or that there. 
can be any waiver so as to affect limita- 


'. tion save by payment and acceptance of an 


overdue instalment. Nor do we think that 
any distinction can .be-drawn, as has been 
attempted in this case to be drawn, between 


. a ease in which it is provided that on non- 


payment of an instalment the whole amount. 
shall become due, and onein which. it is. 
provided that on non-payment of an instal- 


. ment the whole amount may be sued for. 
. There seems no. 


.reason why limitation — 
should begin to run in the ‘one case and 
not in the other.’ This view-has been. 


“. followed in Jadab Chandra; Bakshi v. 


^Bhairab Chandra’. Chukerbutty’ (3) aad 
-Girindra Mohun Roy v. Bocha Das (4). 


The 
High Courts of Madras ‘and Bombay have : 
also adopted the same view. The Alaba- - 


' bad High Court has taken a different 


view and. is. of opinion that when option. 
is given to-the decrée-holder he may treat 


.elther the entire decretal. amount as one 


payable on default of one instalment or: 
` he may treat each instalment as it falls due . 


_ as then becoming payable. This view, how- 


. Singh 4/27. 
.. is two- fold. . First, if the instalment decree 

| provides that the decree-holder will be 
, entitled to. sue for or take out execution ` 


ever, has not been adopted ‘by this Court. - 
See Hurri Pershad Chowdhury v. Nasib 
The result of these authorities 


2. 21.0. 542; 10 Ind. Dec. (N. s.) 992; 
x Lind. Os. 49; 360. 394; 90. LJ. 226; 18 C. w. 
E IL oË To 


50. 
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for the entire amount on default of any 
‘one instalment the entire amount becomes 
due on such default and time begins to run 
from the date of such default. " Secondly, 

the mere fact of the decree-holder not en- 
forcing the right given to him under the 
bond by attempting to realise the entire 
amount which falls due on default of one 
instalment does not in itself amount to a 
waiver for all time to come. Applying 
these principles to the facts of the present 
case it appears that apart from the accept- 
ance outof time of part of the Magh kist 
of 1324. a further default was made at any 
rate iu respect of the all subsequent kists, 
and there was no waiver of these kists with 
the result that time should be counted from 
the date the next kist fell due and, there- 
fore, this , application which was filed in 
“April 1922 must be held to be barred by 
limitation, 

‘The next point which is raised by the 
appellant is that the decree as it stands 
entitles the decree-holder to take out exe- 
cution at his option. We have referred 
to this contention in considering the pre- 
vious point. Butit is also urged that, in 
the circumstances of this particular case, the 
decree-holdér ought to be allowed to recover 
in execution the instalments which remain- 
ed unpaid within three years from the 
date of the application for execution. This 
point was not raised in any, of the Courts 
below nor in the grounds of appeal to this 
Court. Even if it were raised there was no 
„payment after December 1918 and there 
was.no waiver of the condition contained 
in the decree, namely, that the entire amount 
will become due on the failure of pay- 
ment of one instalment. ,.: We fully agree 
with the view taken by ihe ‘Courts below. 
The appeal must be dismissed with costs, 
we assess the hearing-fee at’ two gold 
mohurs, 


Z..K. “Appeal dismissed. 


1 


- fa6 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1976 | 
or 1921. : 
A July 15, 1924. 
Present:—Mr. Justice Suhrawardy and 
i — Mr. Justice Duval. - 
- Firm ARJUNDAS-HARIRAM AGAR- ` 
i WALLA—PLAINTIFF—APPELLANT 
Tersus 

Tus SECRETARY or STATE ror INDIA 

IN COUNCIL-—DEFENDANT— RESPONDENT. 
Contract Act (IX of 1872), ss. 73, 151, 161— 
Railways Act (IX of 1890), s. ?2—Carriage of. goods 
—Late delivery—Liability of Railway Company— 

Negligence—Burden of proof —Damages, measure of. 
Under s. 72 of the, Railways Act, a Railway Com- 
pany, in the absence of a ‘special contract between 
the consignor and the Railway, occupies the position 
ani suffers from the liabilities of a bailee imposed by 
ss. 151 and 161 of the Contract Act: In such a case 
the loss or non-delivery in proper time of goods en- 
trusted to the Railway Company for carriage is 
prima facie evidence of negligence and the burden of 
disproving the negligence lies on the Railway Com- 
pany, and the latter cannot shake off its statutory 


liability by pleading pressure of work or avoidable- 


accident., [p. 787, cols. 1 & 2.) 

' Where.a Railway Company fails to deliver goods in 
the ordinary course and the goods come toa fallen 
market, the difference between the market value of the 
goods at the time they would have been sold if they 
had been carried according to the contract and their 
market value at the earliest period at which they 
could have been brought to the market after delivery 
to the consignee will be the measure of damages re- 
coverable. 5 788, col. 1.] . 

Under the Explanation to s. 73 of the Contract Act 
in estimating the loss or damage arising from a breach 
of contract the means which existed of remedying the 
inconvenience taused by the non-performance of the 
contract must be taken into account. Where, for 
instance, delivery of goods is contributed to by the in- 
action or negligence ofthe consignor this fact must 
be taken into consideration in fixing the date with 
reference to which the market value of the goods must 

_be ascertained for the purpose of assessing damages 
` for late delivery. vin. e 

Appealagainst a decree of the District 
Judge, Nadia, dated the 27th of August 
1921, affirming that of the Munsif First 
Court at Kushtia, dated the llth of De- 
cember 1920. | 

Dr. Dwarkanath Mitter, Babus Satyendra 
Nath Mitter and Debendra Nath Mandal, for 
the Appellant. i 

Babu Surendra Nath Guha and Mr. Nur- 


ud-din Ahmad, for the Respondent. 


JUDGMENT. —Thbis was a suit by the 
plaintiff against the Secretary -of State for 
India as owner of the Eastern Bengal Rail- 
way for damages for late delivery of-a bale 
of cloth. The case for the plaintiff is that 
he booked 9 bales of cloth on 21st Septem- 
ber 1918 at the Armenian Ghat Station of 
the Eastern Bengal Railway in Calcutta for 
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despatch to Kushtia. He also booked 6 . 
bales on the 94th September 1918 at the 
same station for Kushtia. The consign- 
ment of 9 bales reached Kushtia on the ` 
24th September and plaintiff took delivery 
of-them on giving a clear receipt, but he 
subsequently: discovered that one of the 
bales he had taken delivery was a bale 
booked by one Ramdeo Mahadeo on the 
same date at the Armenian Ghat Station for 
one Bhagawan Das at Kushtia, The plaint- 
iff made over that bale wrongly delivered 
to him to Bhagwan Das and complained to 
the Goods Clerkat Kushtia that he had not 
received one of the 9 bales consigned by 
him on the 21st September. On the 28th 
October 1918, the plaintiff sent à notice of 
claint to the Traffic Manager and on the 
20th November he got delivery of the mis- 
sing bale. He further alleged - that on 
account of the negligence of the Railway 
Authorities and the consequent delay in the 
delivery ofthe bale he sustained damages 
to the extent of Rs. 930, the market for - 
those goods having in the.meantime consid- 
erably fallen. He then brought the present 
suit after serving the necessary notice on 
the Agent of the Eastern Bengal Railway. 

' The defendant contended that the notice 
was not legally valid, that the delay was not 
due to the negligence on the part: of the 
Railway Administration but to the neglect 
of the plaintiff to help them in tracing the 
bale when, asked to do so, and that the 
lost bale was not of the consignment of the. 
9 bales but it was of the consignment of | 
the 6 bales and that plaintiff's men were 
negligent in not seeing that the bale was 
properly labelled by the Booking Clerk at > 
the Armenian Ghat Station at the time of 
delivery. The defendant stated that in the 
circumstances the plaintiff was not entitled 
to any damages and that in any event the 
claim for damages was excessive. 

.With regard to the legality of the notice 
it was held by the Munsif that it was legal 
and valid and this objection was no further 
pursued. On the merits, the learned 
Munsif found that at the time when the 
bales were booked, there was a huge traffic 
in goods at the Armenian Ghat Station 
owing to the approach of the Durga Pujas 
and hence the mistake in omitting to put 
the Railway mark on the missing bale must 
be due to pure accident. He further pre- 

. sumed that since the plaintiffs man took 
delivery at Kushtia of Bhagwan Das’ bale 
mistaking it for his own, the omission must 
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have been due tó the plaintiffs man not 
being able to identify the correct bale at 
the Armenian Ghat Station. He sums, up 
his conclusion thus:—' “I must hold that 
the exchange was purely accidental and 
plaintiffs man is liable for it.” He further 
held that the lost bale was of the consign- 
ment of 9 bales and not of 6 bales as alleg- 
ed by the defendant. The last finding of 
the Munsif was not challenged in appeal 
and the case in-the lower Appellate Court 
and in this ‘Court also proceeded on the as- 
sumption that the lost bale was one of the 
consignment of 9 bales.- In the above view, 
the learned Munsif dismissed the plaintiff's 
suit; on appeal by the plaintiff, the learned 
Disirict Judge affirmed the decree of the 
Munsif on the finding that "there was no 
neglect on the part of the Railway Authori- 
ties in delivering the missing bale to the 
plaintiff and the delay was due more to the 
negligence of the plaintiff in not supply- 


ing all information for tracing out the. 


missing bale than to any negligence 


on the part of the Railway staff of. 


the-defendant." The plaintiff has appeal- 
ed to this Court and it is urged on his 
behalf that the learned Judge has erred 
in law in casting on the plaintiff the onus 
of' proving negligence of the Railway Au- 
thorities, We think there is much force 
in this contention. As there was no special 
contract between “the Railway and the 
plaintiff, unders. 72 of the Railways Act- 
the Railway occupied -the position and 
suffered from -the liabilities of a bailee 
imposed by ss. 151 and 161, Indian Con- 
tract Act. The consequence of this liabil- 
ity is that the loss or non-delivery in proper 
time of goods entrusted to a bailee is prima 
facie evidence of negligence and the burden 
of disproving negligence, therefore, lies on 
the bailee Surendra Lal v. Secretary of 
State for India (1), Nanku Ram v. The 
Indian Midland Railway Co. (2) and Hirji. 
Khetsey &Co. v.B.B.&C. I. Ry. (3). Section 
76 of the Railways. Act points in the same’ 


direction; Thelearned Judge has expressed ` 


himself on this question in these words 
."The' onus lay heavily upon the plaintiff to 
prove the negligence on the part of the 
“Railway Authorities, and it was the-bounden 
duty of the plaintiff to show this negligence 


(1) 38 Ind. Cas. 702; 25 0, L. J. 37. 5 
(2) 22 A. 361; A. W.N. (1900) 111; 9 Ind. Dec. (x. s.) 


1214. . 
in 25 Ind. Cas. 241; 39 B. 191; 16 Bom. L. R. 


. sure of work or avoidable accident. 
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very satisfactorily.” After making ‘some 
observations on.the evidence the learned 
Judge remarks: "Ithink the plaintiff has 
not discharged his onus satisfactorily.” We 
are of opinion that this view is incorrect in 
law and that the burden of proving want of 
negligence is on the defendant. 

The onus of disproving negligence being 
on the defendant, the next question for con- 
sideration is, whether he has been able to 
discharge it. The Courts below assume 
that the delay in the delivery of the bale 
was due to, plaintiffs negligence firstly in 


. not seeing that the bale was properly labell- 


ed before despatch by the Goods Clerk and 
secondly in not responding to the call of the 
Railway to come and identify an odd bale 
found lying unclaimed at Armenian Ghat. 
This neglect on the part of the plaintiff may 
affect the measure of damages and the prin- 
ciple on which they should be assessed but 
cannot exonerate the defendant from the 
legal liability of disproving his negligence. 
The lower Courts have further assumed 
that the mistake must have been due to the 
rush of work at Puja time and to the pro- 
bability of the plaintiffs man either refus- 
ing to identify or making a mistake in iden- 
tifying the bale at the time of delivery to 
the Railway Authorities at Armenian Ghat. 
There is no evidence in support of these 
surmises and the case ought not te be decid- 
ed upon suspicions or suppositions in the 
absence of proof. When a carrier receives 
goods under a contract of carriage he can- 


- not shake off his statutory liability under 


s. 151 of the Contract Act by pleading pres- 


3 As to 
the plaintiff's man making any mistake 


. when he was handing over the bales to the 


Railway for transmission there is absolutely 
no evidence on this point. In the above 
view, we hold that the defendant has failed 
to discharge the onus that lies on him of 
proving want of negligence on his part, as 
the defendant has offered no other explana- 
tion for the delay in delivery. On the evi- 
dence there is no reason to disbelieve the 
fact that the plaintiff's man did, as a matter 
of fact deliver, 9 bales to the Clerk who 
gave a Railway receipt forthe same, The 
question then arises whether any damages 
for loss of market were due and if so on 
what principle are they to be assessed. The 
plaintiff has claimed damages on the diff- 
erence between the price he paid foy 
the bale in the"market and the ptice 
of such cloth on the day when it was 


"68g 
deliver edt to the plaintiff, namely; the 20th 
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. November. We think that he is not entitl- 
ed to calculate damages on this basis. The 
law as to measure. of damages in a case: 
. like the présent is thus summarised in Addi- 


“sion on Contracts, 11th Edition, page 1072: 


"Generally speaking when a carrier fails 
.to deliver articles of merchandise in the 
ordinary course, and the goods. come to a 
"fallen market, the differenee. between the 
marketable value of the goods at. the time 
they would.have been sold if they had been 
carried according to the contraet, and their. 
“marketable value at the earliest period -at 
which they could have been brought to the 
market aftér the delivery to the consignee, 
will be the measure of damages recover- 
able.” Unders. 73, Explanation, of the 
Contract Act, in estimating the loss or 
damage àrising from a breach of contract 
“the means which existed of remedying the 
‘inconvenience caused by the non:perform- 
ance of. the ‘contract must be taken into: 
account. The facts found by the Courts 
below are that the Railway Authorities were 
“using their best endeavours to trace out the 


. missing bale, that the Goods Supervisor at 


'.the Armenian Ghat Station wrote on the 
9th October 1918 to the plaintiff to help 
the’ defendant to trace out the missing 
_ bale to which the plaintiff did not respond, 
that the eplaintiff did not up to the làst 
- moment supply the Railway Authorities with 
his. identifying marks and description to. 
- enable the defendant. to find. out whether 
“the odd bale found at Armenian Glíat at 


* the end of September was: the missing bale ` 


and that after due enquiry on 14th Novem: 
ber 1918 the Railway Authorities learned 
"that that particular bale belonged to the 
plaintiff and despatched itat once to the. 
plaintiff. On these findings we think that 
the delay in delivery is partly due to the 
unjustifiable conduct of the plaintiff, of 
‘which he cannot in justice and fairness take 
advantage.: In our judgment the justice. 
of the case requires that the last day of 
which the market value should be taken into 
calculation cught to be the day on which 
“the plaintiff would in ordinary course have 


received the goods if he had complied with . 


‘the request contained in the letter of the 
9th October 1918. The learned Judge 
believes. that the letter reached the plaintiff 
which must be on the 10th October. Had 
.he attended to it immediately the bale 
could have been despatched on 11th and de- 
livered to the plaintiff on the 14th October. 
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The plaintiff is, üerefore ‘entitled to damá- 


..ges caleulated at. the difference, if any, in 


the market price of the goods on the 24th 
September 1918 when the other bales of.the 
same consignment were delivered and that 
on the 14th October 1918. - ' 

The result of thé foregoing considera- 


‘tions is that the appeal succeeds in part, 
.the decree of the Court below dismissing 


the plaintiff's suit is reversed and. the 
plaintiff's suit is decreed to the extent and 


‘in the form above indicated. The case will 


be remitted to the First Court for ascertain- 
ing the amount, if any to which the plaint- - 
if may .be entitled according to this judg- 
ment. Parties will be at liberty to adduce 
further evidence to prove market rates on 
the 24th September 1918 and the 14th 


-October 1918 but for no other purpose. 


Costs will abide the result. 
Z. K. . Appeal allowed in Me 
S Case remanded. 


. ALLAHABAD HIGH COURT.. 
Srconp CrviL APPEAL No. 320'or 1:23. 
August 4,1924. 

Present :—Mr. Justice Kanhaiya Lal. ^ - 
PARBHU DAYAL SINGH AND ANOTHER— 
|o. PLAINTIFFS—APPELLANTS ` 
veTSus . : 
TIRBHUWAN SINGH AND OTHERS— 
i DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, vr. 3, 
8—Contract Act (IX of 1872), s. 43—Dismissal of suit. 
for default in absence of some defendants, effect of— 
Fresh suit, whether maintainable—Joint tenants, liabil- 
ity of, for rent, nature of—Suit against some ten- 


ante dismissed, whether can be continued against 
thers. 


Under r. 8 of O. IX.of the C. P. O. the law con- 


. templates a partial or’a total dismissal of a suit for 


the default of the plaintiff; and in either case it 
precludes the plaintiff from: bringing a fresh suit in 
respect of the same cause of action. But a fresh suit 
in respect of the same cause of action against defend- 
ants who were absent on the date ofthe dismiceal of 
the suit is not barred. - [y. 789, col. 2.] 

Bukharam v. Ramji, 23 Ind. Cas. 878; 10 N. L. R. 39, 
relied on. 
: The liability of joint tenants for the payment of 
rent is joint and several and the effect of section 43 of 
the Contract Act isto exclude the right of any ore of 


„joint tenants to claim ‘to~be sued along with his co- 


tenants and a judgment obtained against some only 
of the joint tenants, which remains unsatisfied, is no 
bar toa second suit on the contract against the other 
joint tenants. 2 Ud 


v 


[85 I. O. 1925] 


. Muhammad Askari v. Radhe Ram Singh, 22 A. 307; 
A. W. N. (1902) 73;. 9 Ind. Dec. (N. s) 1238, Abdul 
Aziz Y. Basdeo Singh, 17 Ind. Cas. 89; 34 A. 6014; 10 A. 
L.J.183, Joy Gobind Laha v. Monmatha Nath Baner- 
jee, 35 C. 580, and Moolchand v. Alwar Chetty, 23 Ind. 
Cas. 303; 39 M. 518; 17 M. L. T. 449, relied on. 


Second appeal from the decree of the Dis- 
trie Judge, Ghazipur, dated the Ist 
December 1922.. 

Mr, U. S. Bajpai, for the Appellants. 

Mr, P. L. Banerji, for the Respondents. 


JUDGMENT .—This appeal arises out 
of a suit for arrears of rent for 1326 to 
1323F. A previous suit was brought for 
arrears of rent “for the same period against 
the present defendants. One of the de- 
fendants, Tirbhuwan Singh, attended on 
the date fixed for its hearing but he filed 
no defence and was not examined. The 
plaintiffs and the other defendants were 
absent. The suit was, therefore, dismissed 
for default. : 


"The sole question for consideration in 


this case is whether the present suit is. 


maintainable in respect of the same cause 
of action under O. IX, r. 9 of the C. P. C. 
The Courts below have dismissed the 
claim, holding that the plaintiff was pre- 
cluded from bringing, a fresh suit in 
respect of the same cause of action, be- 
cause one of the contesting defendants had 
attended, when the suit was dismissed for 
default. Order IX, r. 3, lays down that where 
neither party appears, when a suit is 
called on for hearing, the Court may make 
an order that the suit be dismissed. But 
such a dismissal does not preclude. the 
plaintiff. from bringing’a fresh suit for 
the same relief subject to the law of liniita- 
tion against the same defendant. So far 
as the defendants, Makundi Singh and Dip 
Narain Singh, were concerned, if may well 
be said that neither party appeared when 
the: suit was called on for hearing; and as 
against them the dismissal was one for 
default of -both the parties. As regards 
Tirbhuwan Singh, the Court ought to have 
either taken his defence or asked him 
whether he admitted the claim or denied 
it, The rent claimed was fixed in a previ- 
ous proceeding between the parties under 
s. 36 of the Agra Tenancy Act (U. P. Act 
If of 1991). If Tirbhuwan Singh admitted 
his liability, it was-open to the Court 


under O. IX, r. 8, C. P. C, to have decreed: : 


the claim as. against him in accordance 
"with that admission. If he. denied it, the 


suit was liable to be dismissed against him . 
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for default with the consequence men- 
tioned in O. IX, r. 9 of the C. P. C. The 


'law eontemplates a partial or a total dis- 


missal of a suit for the default of the 
plaintiff under r.8 and in either case it 
precludes the plaintiff from bringing a 
fresh suit in respect of the same cause of 
action. But as pointed out in Bakharam 
v. Ramji (1) a fresh suit in respect of the 
same cause of action against the defendants, 


who were absent, is not- barred. 


The rent claimed was due in respect of 
the joint tenancy and could have been 
recovered .under s. 43 of the Indian Con- 
tract Act (IX of 1872) from any one or 
more of the joint promissors. As laid down 
in Muhammad Askari v. Radhe Ram Singh 
(2) the effect of s. 43' is to exclude the 
right.of a joint contraetor to claim to be 
sued along with. his co contractors; and a 
judgment, obtained againstsome only of the 
joint:contractors and remaining unsatisfied, 
is no bar to a ‘second suit on the contract 
against the other joint contractors. In 
Abdul Aziz v. Basdeo Singh (3) it was 
similarly. held that the liability of the 
joint holders of a fixed rate tenancy for 
the payment of rent was joint and several; 
and the failure of a plaintiff in a suit for 
rent against several fixed rate tenants 
jointly to bring upon the record the re- 
presentatives of a deceased tenant was no 
bar to the continuance of the suit against 
the remaining defendants. In Joy Go- 
bind Laha v. Monmatha Nath Banerjee 
(4) and Moolchand v. Alwar Chetty (5) a 
similar view was taken. In fact it was held 


“in the latter case that a release by the 


decree-holder of some joint debtors from a 
liability under the decree did not operate 
as a release of the other judgment-debtors 
from their liability. j 


The plaintiff is, therefore, entitled to re- 
cover the whole rent from the remaining 
defendants, Makundi Singh and Dip Narain 


‘Singh, each of whom was jointly and sever- 
.ally liable for the whole arrears claimed 


as much as the defendant Tirbhuwan 


Singh, against whom the claim was some- 


how or other dismissed for default. This 
appeal must, therefore, be allowed and the 
claim of ‘the plaintiff will stand decreed 


(1) 23 Ind. Cas. 878; 10 N. L. R. 39, 

©) 22 A. 307; A. W. N. (1900) 73; 9 Ind. Dee. (x. s 
(3) 17 Ind. Cas, 89; 34 A. 604; 10 ALL. J.183, 

(4) 35 O.-980. ‘ 
(5) 29 Ind. Cas, 303; 39 M; 548; 17 M. LT. 449. 


5 e 
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with costs here. and hitherto against the 
defendants, Makundi Singh and. Tirbhuwan 
Singh, who will bear their own costs 
throughout. The defendant Tirbhuwan 
Singh, against ‘whom the claim stands 
dismissed, will get his separate costs, if 
any, from the plaintiff-appellant in all the 
Courts. 


Z. K. Appeal allowed. : 


CALCUTTA. HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 922 
. oF 1922. 

.. . July 10, 1924. 
Present:—Mr, Justice Suhrasvardy and 
Mr. Justice Duval. >- 
Sreemutty KRISHNA KAMINI DASI 
. Shebait or Sri Sri RADHA MADAN 
MOHAN JEW DEB THAKUR— 

DEFENDANT No,.3—APPELLANT 


i ai versus = 
Kumar PRATAPENDRA CHANDRA 
- PANDEY—PrAiNTIFF AND NALINI. . 
' MOHAN GHOSH AND ANOTBER— , 
DEFENDANTS Nos. 1 AND 2—REsPONDENTS. 
Bengal -Tenancy Act (VIII of 1885), s. 167—En- 
cumbrance, annulment of—Service of notice, proof of. 
-It is imperative on a person' asking for the annul- 
- ment ofan encumbrance under s. 167 of the Bengal 
T Act to prove due service of notice. [p. 791, 
.col. 1. ue ! 
` Profulla Nath Tagore v. Shital. Khan, 47 Ind. Cas. 
97; 22 C. W. N. 788 and Radhey ‘Koer v. Ajodhya Das, 
7 C. L. J. 262, followed. ` 
‘ The mere production of the order-sheet of the 
Collector:is not sufficient to prove due service of notice 
nid TE of s. 167 of the Bengal Tenancy 
ibid.]. es 
. Appeal against a decree of the Addi- 
‘tional District Judge, Murshidabad, dated 
the 31st of January 1922, affirming that 
of he Subordinate Judge of that District, 
dated: the 13th of December 1920. ` 


' Babus, Ram Chandra Mazumdar and 
. Tarakeswar Pal Chaudhury,.for the Appel- 
lant. | 
Babu Bankim 
“the Respondents. | : 
JUDGMENT.—The suit out of 
which’ this, appeal has arisen was brought 
by the plaintiff for possession of two 
fisheries appertaining to the darputni right 
- in gome mouzahs. purchased by the plaint- 
iff at a-eale in execution of a rent decree, 


Chandra Mukherjee, for 


Ihe plaintiff took possession of those. 
2 "E 


~ Officer. 


‘favour of a Thakur. 
as regards the jurisdiction of the Court; 


-the plaintiff were not legal. 


. . KRISHNA KAMINI DASI W. PRATAPENDRA CHANDRA. - [85 I. O. 1928] . 


fisheries along with the other properties ` 
purchased by him on the 9th June.1915. 
On the 3rd December 1915 he applied to : 
the Collector under s. 167, Bengal Tenancy 
Act; to annul the encumbrance held by 
the defendanis in respect of those fish- 
eries. Theappellant (defendant No. 3) had 
set up a seputni right under the darputni 
which the plaintiff wanted to avoid. The 
notice was served by. the Sub-Divisional 
Subsequently when the plaintiff 
discovered that there was no strict com-. 
pliance with the provision of s. 167, 
Bengal Tenaricy Act, he filed a second 
application on the 5th August 1918 and 
notices were again served on the defendants. . 
The present suit is by the plaintiff for 
recovery of these jalkar. The defence was 
that the defendant was not personally 
liable as she had endowed the jalkars in 
There was objection 


and it was submitted that the defendant's 
seputni was not an encumbrance but was 
a protected interest. Lastly it was urged 
that the seputni right was not legally 
annulled and that the notices given by. 
The plaint- 
iffs claim in respect of one of the jalkars 
called Naugra Buran was dismissed. His 


-suit with regard to the jalkat masua was 
' decreed by both the Courts below. The 


defendant No. 3 who was the appellant 
in the Coürt below has appealed. to this 
Court onthree grounds. In the first place, 
she.has urged that the plaintiff has failed 
to prove his title to the jalkar, With. 
reference to thi& objection the First Court 
has observed that it is alleged in the 
plaint that the jalkar masua is within 
the above mouza and there is no denial 
on this point in' the written statement. 
The learned District Judge has also pro- 
ceeded on the defendant's written state- 
ment and found that the plaintiff was. 
clearly entitled to the jalkar. ‘The appel- 
lant urges that. want of denial on the 
part of the defendant does not create title 


.in the plaintiff and that it was the duty 


of the plaintiff to prove his title to the 
jalkar. It should be mentioned in this 
connection that the defendant as seputnidar 
under the durpatni purchased by the 
plaintiff is in ‘possession of the - fishery. 
We fail to see on what ground she can 
object to _ the plaintiffs claim as the. 
holder of the superior interest. Itappears 
from the judgments of the Courts below 


(85 I. ©. 1925]. 


that this point was not seriously: pressed 
&nd there was no discussion on it. , 
The second. contention of the àppellant 


is that notice ander s. 167 was served more . 


than a year after the confirmation of sale; 
This is básed upon the fact that the first 
application of the plaintiff was considered 
infruetuous inasmuch as notice was 
served by the Sub-Divisional Officer not 
specially empowered under, s. 167. Ad- 
mittedly the first notice was served within 
ayear of the date of the plaintiff's obtain- 
ing possession .of the jalkar. The plaint- 
iff, therefore, complied with the provisions 
of s. 167 and as the learned Judge has 
Observed, the plaintiff is not responsible 
for the subsequent conduct. of the Sub- 
ordinate Officer of the Collector in issuing 
the notice, ‘Apart from that-we find that 
by a notification: published. in the Cal- 
cutta Gazette dated the 7th January 1915 
all the Sub-Divisional Officers of- places 
to which the Bengal Tenancy Act applies 
"were empowered to issue notices under 


.s. 167. Then again both the Courts have, 


found, and we.see mo reason to differ 
.. from them, that the applieation made by 
.the plaintiff on the 5th August 1918 was 
‘virtually asking the Collector to issue the 
notice* in pursuance of the plaintiff's 
application of the 3rd December 1915, 
and the notice that was issued before the 
number of the. first application. We do 


not think that there is any substance in. 


this objection. 

The third point is with reference to the 
opinion expressed by the, learned District 
Judge that the service of notice was sufi- 
: ciently proved by the production of entries 
in the order-sheet stating that the notices 
had been’ duly ` served. “AS a proposition 
of law this opinion of the learned District 
"Judge is open to criticism.. It has been 
held in several cases that a mere produc- 
tion of the. order-sheet. is not sufficient 
to prove due service of: notice and for 
good reasonas-under s. 167, Bengal Tenancy 
Act, the encumbrance shall be deemed.to 
be annulled from the date on which the 
notice is servéd. That makes it” 
rative on -the plaintiff asking for the 


annulment of an encumbrance to prove ` 
due.service of notice and in the absence. 


of such proof the cause of action fails. 
See the cases of Prafulla’ Nath Tagore v. 
Shital. Khan (1) and Radhey Koer v. 


(1) 47 Ind. Cas. 97; 22 C. W.N. 788,- - l 
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Ajodhyà Das- (2). Now in this case it 


.appears that in the written statement no 


objection was taken with regard to the 
service of notice... The only objection 
taken. was that the notice given by the 
plaintiff was illegal. There was no issue 
on the question of the service of notice. 


„The portion of the 6th issue which runs 


as follows: “Has it been legally annulled 
by the plaintiff’ has reference to the 
objection of the defendant on the ground 
that the notice was not served within one 
year from the date of sale. The learned 
Subordinate Judge of the First Court has 
observed. “The defendants’ objection is 
that the notices are not legal. Service 
of notice is not denied.” He goes on to 
discuss the objection with regard to the 
issue of notice within a year from the 
date of sale and he ends by ‘saying that 
the objections taken by the defendant on 
the ground- that notice was not issued 
within a year and that the notice was 
signed by the plaintiff's ammukh- 
tear . and not by the plaintiff fail 
and. the issue is decided in the plaintiff's 
favour. It is, therefore, manifest that the 
only objection with ‘regard to the notice 
that was urged before the First Court was 
with regard to the plaintiffs application 
under s. 167 not being within time and 
secondly, that the notice wasesigned by 
the plaintiffs ammukhtear. No issue was 
joined: with regard to the service of notice 
and there was no sufficient evidence directed 
to .this point. If this objection were 
taken directly and an issue framed in 


"respect of, if would not have been very 


difficult for the plaintiff to prove service 
of notice through his men and other 
evidence that might be available. Though 
we do not agree with all the reasoning 
of. the learned Judge of the Court below, 
we think that the decision arrived at by 
him is correct. 

- All the points taken by the appellant 
having failed this appeal is dismissed 
with costs. . : 

Z.K Appeal dismissed, 
-(2) T C: L. J. 262. : 
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-OUDH JUDICIAL COMMIS- . 
A - SIONER'S COURT. ` 
| Seconp CIVIL APPEAL No. 338 oF 1923. 
Í December 8, 1924. 
Present:—Mr, Dalal, J.C. "A 
NAGESHAR AND OTHERS—PLAINTIFFS— 
APPELLANTS 
' versus | : 
DARSHAN AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s..11, Expl. 
Y I—H indu joint fomily— Partition, suit for, by ont 
member of family—Res judicata. , 

- A suit for partition by a member of a joint Hindu 
family,.to, which ell the members of the family: are 
made parties and in which all matters in dispute, 
between the members of the family are decided, must 
be regarded as a suit brought by the pleintiff in his 
representative capacity under Expl. VI, s. ll of 
the ©. P. C., and all .matters decided in the suit 
operate as res judicata between the different members 
of the family. 

Parsotam Rao Tantia v. Radha Bai, 6 Ind. Cas, 
692; 32 A. 469; 7 A. L. J. 451 and Gandharp Singk v. 


` Nirmal Singh, 54 Ind. Cas. 325; 22 0. Re 300; 60.L.- 


'J. 529, relied on. 

Appeal against a decree of the. Sub- 
‘Judge, Fyzabad, dated the lith August 
1923, modifying that of the Probationary 
Munsif, Sultanpur, dated the 29th March 
1923. 

` Mr. Rajeshwari Pound: dor tlie -Appel- 
Jants. 


Mr. Bishambhar Nath, for Respondents 


Nos. 1 to 8. 


JUDGMENT.— xc | "and: his 
‘nephews Rup Narain and Nand Kishore 
. sued for possession of certain properties on 

the ground that they were joint family pro- 
-perties.. The properties in guit. were of 
three kinds :— 

0) properties - identical to oa wich 
were the subject of-a suit brought by Ram 
‘Kalap, defendant No. 9 and nephew of 
Nageshar,. “in 1919 which resulted.. in a 
decree; : 

(2): properties omitted from that Butt: 

(3) properties of vee uncle, of 
Nageshar. 

The Trial-Court held that as reg gards pro- 
perties No. 1 the suit. was res judicata and 
the plaintiffs were entitled to succeed on 
` the basis of thé decisions in the suit of Ram 
` Kalap, that as regards propérties No. 2 they 


were not proved to belong to the family, 


and that as regards No. 3 the finding was in 
three parts. Gajadhar had .a daughter 
Musammat Rajwanta to whom he had gifted 
certain specific properties of his own. These 
properties became her istridhan and the 

Trial Court pointed out that agers had 
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(85 L c. 1625) ` 


mot Rajwanta's' istridhan property.” “As 


`. regards the rest of the property left by 
- Gajadhar it held that the contesting defend- 
"ants No. 1 to 8 had been in adverse posses- ' 
' sion and the plaintif Nageshar had not: 
been in possession within” the period of 
. limitation. tes 
“Another Bound: was that Nageshar had- 


not proved himself to be the next heir to 
property of Gajadhar on the death of 
Musammat Rajwanta. 

On these grounds it decreed the plaint- 


iffs' suit as’ to’ their share in properties: 


No.1 and dismissed the rest of the suit. 
The plaintiffs appealed and the defendants 
objected by way of appeal. The plaintiffs’ 
appeal was dismissed and the contesting 
defendants' appeal was allowed. 


The plaintiffs have, therefore, appealed as, 
. regards all the three properties here. : 
As regards pro-.’ 


This is:a second appeal... 
perties No. 1,1 agree with the Trial Court 
that the matter is res judicata. 
ent plaintiffs were defendants in the other 


` uit and so were the contesting defendants 
.of the present suit. 
pute between the members of the family ' 
and joint owners were decided in the first ^ 


Allthe matters in dis- 


suit and-those decisions are now’ binding 
on the contesting defendants. : Practically 


sentative capacity  .under Expl.. 
s. 11, Ina proper decree the Court ought 
to have separated in that suit the shares 
of the plaintiff of the present suit. Those 
issues cannot now be re-opened. The learn- 


cases of Parsotam Ruo Tantia v. Radha 
Bai .(1) and. Gandharp Singh v. 


Singh (2). The principles. ‘enunciated in 


.those'rulings as governing the ‘cases of 
. partition. apply here and the matter in dis- >, 


pute between -the plaintiffs ; and. the con- 
testing defendants here is covered by the 


provisions. of s. 11. Thé Trial Court's decree,. 
‘therefore, with regard. to those ‘properties 


shall be restored. 
As, régards. the other 
Kalap omitted them from his suit, 


properties: Ram: 
This. is. " 
- strong evidence of the fact that these pro- 


. not pord that he was the heir to’ Musam-" ; 


"The pres- -` 


` Ram Kalap’s suit was one in his repre- a 
VI to - 


. ed Counsel fof appellants referred to the. 


Nirmal - 


perties did not belong to the family of joint .- 


The plaintiffs themselves have ` 


urged that Rum Kalap must be taken to: 


‘have sued in his representative capacity and 


the plaintiffs who were defendants .in the 


(1) 6 Ind. Cas. 692; 32 A. 469; 7 A. L. J. 451, 
ue 54 Ind. Cas, 325; m c. 300; 6 O. LJ, $29. 


t 
851.0.1925] 3° 
former suit did not object to the omission, 


_ of these properties from Ram, Kalap’s suit: 


I hold that these properties do not belong 


‘to the family and that the plaintiffs have no 


share therein. SUS - 

As regards Gajadhar's property the ap- 
pellants’ learned Counsel admitted that the 
plaintiffs had failed to prove that they were 
astridhan heirs of Musammat Rajwanta, so 
the appeal must fail with respect to the 
property’ included in the deed of gift in 
favour of Rajwanta. He pressed his appeal 


` with respect to the. balance of the property 


of Gajadhar only. On that point I hold 


‘the Subordinate Courts to be correct. Defend- 


ants Nos. 4, 6, 7 and 8 had no right to 
succeed to Gajadhar's property on the death 
of Musammat Rajwanta and they are also 
in possession of specific lots of this pro- 
perty. It cannot, therefore, be said that some 
of the heirs of Gajadhar on the death of 
Musammat Rajwanta are in possessión on 
behalf of other heirs. The- principle does 
not apply here that the possession of a co- 
sharer cannot be adverse. When defendants 
Nos. 4, 6, 7 and 8 took possession of portions 
of'the property they. must have done so 
adversely, and similarly the other defend- 
ants could not have taken possession of 


-the property as co-sharers but must have 


done so adyersely., As this is my finding I 


need not refer to’ the third reason given - 


by the Subordinate Courts for dismissing 

the plaintiffs suit with respect to Gaja-. 
dhar's property. - d 

-In the result I- restore the decree of the 

Trial Courtin favour of the plaintiffs with 

proportionate costs of all the Courts. ‘I'he 

rest of the appeal is dismissed with pro- 

portionate costs of all the Courts. 


Z. K. Appeal partly accepted. . 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DroRE& No. 1058 : 
l -7 oF 1922. -. ne 
. + _ July 30, 1924. 
Present:—Mr. Justice Suhrawardy and 
. . '* Mr. Justice Duval. 
. -KASEM.SHEIK.AND OTHERS— 
| DEFENDANTS—APPELLANTS 
-D versus PAS - 
TARAKESWAR DUTTA AND ANOTHER— 
TM PEAINTIFFS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss. 21, 178, 179 
— Landlord and tenant —Construction of lease—F'ixed 


^. ratetenancy— Contract, freedom of. 
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. Section 178 of the Bengal Tenancy Act was enacted 
in ordar to safeguard the interests of raiyats. The 
scope of that section is to prevent certain contracts 
between landlord and tenant, the effect of which may 


“beto place the raiyat out of the protection afforded 


to him by the Bengal Tenancy Act. Therefore, no 
contract between a landlord and tenant can override 
the expréss terms of the Act. [p. 794, col. 1.] 

An agreement the effect of which is to prevent a 
tenant who is a settled raiyat of a village from 
acquiring a right of occupancy under s. 21 of the 
Bengal "l'enancy Act falls within the purview of s. 178 
of the Act and is void. [ib2d.] 

. Where the effect of a kabuliyat and an agreement 
executed simultaneously was that the plaintiff let out 
certain land to the defendant as a kaimi jama which 
appeared to ba heritable, and there were covenants 
in the kabuliyat which restrained the tenant from 
excavating a pond ortank and cutting trees, and thc 
tenant agreed to pay additional rent: for any additional 
area that may be found by measurement in his posses- 
sion but was not tobe entitled to claim reduction cf 
rent for diminution in area, and also undertook to pay 
in future any sum that might be assessed by the 
original maliks of the land or by the Government: 

Held, (1) that the effect of the documents was to 
create a permanent mukarrarit tenancy and that the 
lease was, therefore, governed by s. 179 of the Bengal 
Tenancy Act; [p. 794, col. 2.] 25 

(2) that it was, therefore, open to the parties to 
enter into a contract on any terms agreed upon by 
them, for instance, that the defendant should vacate 

e land on receipt of a certain sum 
ie porties. e | ae plete 2i 

olam Rahman Mistri v. Gurudas Kundu Chou- 
dhury, 16 Ind. Oas. 5$6; 38 C. L. J. 350; (192 
(C. 505, followed. — d ka 

. Appeal against a decree of the Judge, 
Jessore, dated the 20th of February, 1922, 
reversing that of the Munsif, Second Court 
at Magura, dated the 4th of February, 1921. 

Babus Mohendra, Nath Ray and Ramgati 
Sarkar, ior the Appellants. 

. Babus Bireswar Bagchi., and Narendra 
Chandra Basu, for the Respondents. 

JUDGMENT.—This.is an appeal from 
a suit brought by the -plaintiff-respondents 
for enforcement of the terms of an agree- 
ment embodied in a registered: agreement 
and a kabuliyat executed by the parties on 
the 24th Aswin 1319. -By this contract 
the plaintiffs leased out a certain jama to 
the defendant as kaimi at the rate of Rs. 2 
per bigha. In the agreement executed by 
the defendant in favour of the plaintitf 
there is à clause that if the plaintiffs return- 
ed to the defendants a sum of Rs. 300 which 
the defendants had paid to the plaintiff as 
premium on account of the lease the defend- 
ants would vacate the land in their favour. 
The plaintiffs case is that they offered 
this sum of money to the defendant several 
times but he refused to accept it, and, there- 
fore, on the terms of the agreement between 
the parties they brought this suit to enfbrce 
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‘the contract embodied in this agreement. 
The Court of first instance found for the 
defendant and dismissed the suit holding 
that the agreement and the kabuliyal were 
not simultaneous, and that the contract 
between the parties was in contravention 
of s. 178, Bengal Tenancy Act, and, therefore, 
. bad and not legally enforceable. The 
plaintiffs appealed and the District Judge 
has reversed the decision of the lower Court 
and decreed-the plaintiffs’ suit on the view 
he has taken of the contract which in his 
opinion does not contravene the provisions 
ofs. 178, Bengal Tenancy Act. The learned 
Judge found that the two documents were 
written out. and executed .at one and the 
same time and, therefore, together constitut- 
ed a contract between the parties. He 
meets the argument ofthe defendant that 
the contract contravenes the provisions of 
8.178 of the Bengal Tenancy Act which 
prohibits any agreement the effect of which 
will be to prevent the acquisition. of an 
^ occupancy right or to entitle alandlord to 
eject a tenant otherwise than in accordance 
with the provisions of the Bengal Tenancy 
: Act, by saying that.there was no occupancy 
right in existence on the date of the agree- 


ment, and, therefore, the agreement could” 


not operate to destroy that right or to entitle 
a landlord to eject a person who was. not 
his tenante at the time when the contract 
was entered into. This, in our opinion, is 
too narrow a construction of s. 178. That 
section was enacted, as has been observed 
in several cases, in order to safeguard the 
interests: of raiyats. The scope of that 


section is to prevent certain contracts bet-' 


ween landlord and -tenant, the effect of 
. which may be to place the raiyat out of'the 

protection afforded to him by the Bengal 
Tenancy Act. It, therefore, enacts that the 
rights conferred by the Bengal Tenancy 
Act upon the raiyat cannot be destroyed 
by means of any agreement; in other words, 
no contract between landlord and tenant can 
override the express terms of the Bengal 
Tenancy Act. The effect of the present 
agreement is to prevent the defendant who 
has been found tobe a settled raiyat of the 
village acquiring the right of oceupency 
in the land in suit under s. 21 of the Bengal 
Tenancy Act. The view, therefore, taken 
by the learned Judge is that because at the 
time when the agreement was entered into 
there was no right in the defendant, the 
agreement could not in any sense contravene 
the provisions-of s, 178, Bengal Tenancy Act, 

s . 
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is nót correct. But wethink that the decree 
passed by the learned Judge may be main- 
tained on another view of the case. The - 
two documents taken together constitute 
a contract to the following effect, The 
plaintiff lets out the land to the defendant 
as a kaimi jama which means a permanent 
tenancy. There are also expressions in the 
document making it heritable. "With re- 
gard to the rent, the rate is fixed at Rs. 2 
per bigha. There are restrictive covenants - 
such as the defendant will not be entitled 
to excavate a pond or.tank or to cut trees. 
The tenant further agrees to pay additional 
rent for any additional area that may be 
found by measurement in his possession 
but shall not be entitled to claim reduction 
of rent for- diminution in area. He also. 
undertook to pay in future any sum that 
might be assessed by the original maliks of 
the land or by the Government.. The entire 
contract leaves no doubt in our mind, that 
what the parties intended was to fix the - 
rent in perpetuity at a certain rate. Our 


“view is supported by the case of Golam 


Rahaman Mistri v. Gurdas Kundu Choudhry 
(1). The contract there, was very similar 
in terms to the contract in the present 
case and it. was held there that the restrict- 
ed covenants such as mentioned there did ' 
not «prevent the tenancy from being regard- 
ed asa tenancy ata fixed rate of rent. The 
result, therefore, is that by the contract a 
permanent mokarari tenancy a8 created in 
favour of the defendants such being the 
routine of the lease is. governed by s. 179, 
Bengal Tenancy . Act, under which. the 
plaintiff and the defendant were at liberty 
to enter into a contract on any terms agreed 


“upon by them. The plaintiffs are, therefore, 


entitled tosue for specific performance of 
the contract, namely, that the defendants. 
should vacate the land on receipt of the. 
agreed amount. It has been found by both 
the Courts below that the plaintiffs offered 
thisamount to the defendants several times 
before the expiration of the period mention- 
ed in the contract. In the view that we 
have taken in this case, as stated above, it ' 
is not necessary to consider most of the 
other points that have been raised by the 
learned Vakils on both.sides. 

One other point has been raised which 
requires consideration and that there isa 
stipulation that if the defendants do not 
vacate the land according to the contract, ' 


1) 76 Ind. Oas, 586; 880. L, J. 350; (1923) A. I; R, 
(0) 505. 
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plaintiffs. It is argued that this amount 
Should be considered as a penalty. It is 
found that since the defendants occupied 
theland they never paid rent and unlaw- 
fully refused to give back theland to the 
plaintiffs. On.thése findings and taking all 
the circumstances of the case into considera- 
tion we do not think that the amount of 
compensation Rs, 300 is excessive. 
We accordingly dismiss this appeal with 
` costs. . D^ 
Z, K, $ Appeal dismissed. 


' LAHORE HIGH COURT. 
SnmcoND Crvin APPEAL No. 371 oF 1922. 
February 7, 1923. ` 
Present:—Mr. Justice- Campbell. 
BANWARI LAL AND OTHERS—PLAINTIFFS— 
` ` APPELLANTS 
versus - . 
SHEO CHAND —DEFENDANT— RESPONDENT. 
Evidence Act (I of 1872),s. 412 —Incidental remarks 
in judgment concerning property not in dispute, whe- 
ther admissible. . De at 
` The fact thata judgment .is relevant under s. 42 
of the Evidence Act would not render remarks made 
in that judgment incidentally about property which 
was not then in suit, admissible in evidence inva sub- 
sequent suit. |p. 795, col. 2.) - 


. Second appeal from a decree of ‘the 
District Judge, Karaal, dated the 30th of 
August .1921, reversing that of the Munsif, 
First Olass, Jhajjar, Distriet Rohtak, dated 
the 13th May 1921. ` : 
. Mr. Manohar Lal, for the Appellants. 
: Mr. Shamaar Chand, for the Respondent. 


JUDGMENT.—The suit from which 
this second appeal has resulted was by five 
persons, purporting to act on behalf of the 
whole proprietary body of the village. of 
Khairpur in the, Rohtak District, for an 
injunction to restrain the defendant, Sheo 
Chand, another proprietor, from building 
on a plot in the village abadi which was 


' asserted to be shamilat land and to be the: 


site of'an old chaupal. The First Court 
decreed the suit and ordered the building 
to be demolished. The District Judge ac- 
cepted the appeal of Sheo Chand and dis- 
missed the suit. "The plaintiffs have come 
to this Court on second appeal. : 
In 1914 there was a.previous suit by 
- Bheo Chand and other proprietors against 


two other proprietors named Nanak and 


BANWARI LAL v. SHEO CEAND. 
they willbe liable to pay Rs. 300 to the 
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-Lala for a similar injunction restraining 
them from building upon another plot of 
shamilat land within the abadi. This suit 
was tried by Sheikh Fazal Ilahi, Subordi- 
nate Judge, and was dismissed by him. 
In his judgnient he remarked that the evi- 
dence of both sides proved that no portion 
of the village abadi land was left unoccupi- 
ed except the plot then in dispute and an- 
other small plot which he described. He 
recorded another remark that the proprie- 
tors had already got the old site of the 
chaupal to build on. These remarks were 
admitted by the Courts below in the pre- 
sent suit aS evidence that the site now in 
dispute was that of an old chaupal which 
had fallen down before the date of Sheikh 
Es llahi's judgment of the 91st August 
The judgment of Sheikh Fazl Ilahi plain- 
ly was not admissible in evidence to prove 
anything ofthe kind. The learned District 
Judge has referred to s. 42 of the Indian 
Evidence Act which enacts, that judgments 
-other than those mentioned in s. 41, are 
relevant if they relate to matters of a 
public nature relevant to the ‘enquiry, and 
he considered that Sheikh Fazal Tlahi's 
judgment related to a matter of a public 
nature, that isto say. presumably, the right 
of one co-sharer in common village land to 
deprive the rest of the village proprie- 
turs of the use of that land by appropriat- 
ing it exclusively to himself. Assuming 
that Sheikh Fazal Ilahi's judgment falls 
within this definition, which is doubtful 
the fact would not render admissible in the 
present case remarks made incidentally 
about another plot which was not then in 
suit. The proper way to prove that the 
site in question was unoccupied at the time 
of Sheikh Fazal Ilahi's judgment and that 
-it was the site- of a former chaupal, was to 
produce the witnesses who stated this to 
Sheikh Fazl Ilahi: The questions of law 
involved in this ease cannot be decided 
until there is a finding on the facts which 
is based upon evidence legally admissible. 
The question of the length and nature of 
Sheo Chand's exclusive possession of the 
land in suit is material. It was asserted in 
the plaint that he had only begun his build- 
ing four days before the suit was lodged. 
This assertion was not denied in the defend- 
ant's written statement and must be deem- 
ed to have been admitted by him. No 
doubt in his written statement heesaid 
that the building had been completed by 


796 ASHUTOSH ROY V. CHAIRMAN OF THE COMRS. 


the date of the written statement, which was 
the lath March, 1921; but the suit was filed 
on the 25th February 1921, and there was 
nothing impossible in finishing a building 
of the character alleged to have been con- 
structed in the interval. y 
dence, however, that he had been in exclu- 
sive possession previously and there was 


other evidence to the contrary. The vera-' 


city ofthe two sets of witnesses was measur- 
ed by Sheikh Fazl Ilahi's judgment and the 
District Judge’s ultimate conclusion that 
thére was fofierly a chaupal on the site 
and that it fell down priorto 1915, is based 
upon the evidence recorded -by' the Trial 
Court read in the light of Sheikh Fazl 
Hahi's judgment. On the other hand it is 
cldimed by the present appellants to: have 
peén shown by Sheikh Fazl llahi's judg- 
mentthat at the time of the institution of 
the [94 suit the land in question was not 
in the exclusive possession of any one, and 
also that partition is impracticable of -the 
land of the village site because there is 
ónly this and another small .plot left un- 

upied. DEET: 
z The objection to: the admissibility -of 
Sheikh Fazl Ilahi's judgmentiwas r&ised by 
Sheo Gliànd in the lower Appellate Court, 
and, although he was the. successful party 
there, he has raised it again in this Court, 
evidently because he recognises that the 
- learned District Judge's decision oflaw on 
the facts found by him is open to attack. 
The learned District J udge has not men- 
tioned the latest authorities on the :points 
at issue, namely, Manji v. Ghulam. Muham- 
mad (1), and the judgment of the Division 
Bench which upheld that decision in Letters 
Patent Appeal and is reported as Manji. v. 

Ghulam Muhammad (2). —. ; i 
T accept the appeal, set aside the order of 
the lower Appellate Court and reburn the 
case for re-decision on the evidence on the 
record without reference to any remarks 
made in Sheikh Fazl Ilahi’s judgment. 
After coming. to his findings of fact the 
learned District Judge should, in consider- 
ing the authorities to.guide his final. deci- 
sion, refer to the judgments mentioned above 
as well as to any.others that may seem to 
‘him applicable to the circumstances of the 
. "ln this Court the parties will bear their 

sts. 
us x Appeal accepted, 


1) 57 Ind. Cas. 207; 1 L. 249. 
N o 1 Ind, Ces, 415; 21,73; 3 L, L, J, 75. 


There was evi-. 


, RAMPORE BOALIA MUNICIPALITY. [85 I. C. 1925] 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 877 
. OF 1922. | 
August 26, 1924.. 
Present :—Justice Sir Ewart Greaves, KT., 
< and Mr. Justice Chakravarti.: 
ASHUTOSH ROY-—PLAINTIFF—A PPELLANT 


versus . 


CHAIRMAN or tae COMMISSIONERS 
oF THE RAMPORE BOALIA i 
MUNICIPALITY —DEFENDANT AND ANOTHER 


—Pro forma DEFENDANT—RESPON DENTS. 

Co-sharers, rights of —Exclusive user, whether justi fi- 
ed—Remedy—Injunction—-Discretion of Court—High 
Court, interference by. 

One co-sharer has no justification to change, with- 
out the consent of his co-sharers, the state of posses- 
sion of the joint property as enjoyed by the co- 
sharers. [p. 798, col. 1.] 

Dijendra Narain Roy v:-Purnendu Narain Roy, 8 
Ind. Cas. 171; 11 C. L. J. 189, Ananda Chandra v. 
Parbati Nath, 4 C. L. J. 198, Lokenath Singh v. 
Dhwakeshwar Prosad Narayan Singh, 27 Ind. Cas. 
465; 21 C. L. J. 253 and Israil v. Samset Rahman, 21 
Iud. Cas. 861; 41 C.436 at p. 442; 18 C. W, N. 176; 19 - 
C. L. J. 47, followed. 

Where a co-sharer is unreasonable and obstructs 
another co-sharerin making beneficial use of the joint 
property the remedy of the latter is to seek partition 
and not to take forcible possession of the joint pro- 
perty to the exclusion ofhis co-sharers. [ibid.] 

Watson & Co. v Ram Chand Dutt, 17 1. A. 110; 18 
C. 10; 5 Sar. P. C. J. 535; 9 Ind. Dec. (N. 8.) 7, disting- 
uished. KANG - 3 i 

The remedy by way of injunction is a discretion- 
ary matter but the discretion must be exercised on 
recognised principles and should not be arbitrary. 
Where the discretion has not been so exercised the 
High Court will interfere with the order of the lower 
Court if it is inconsistent with sound, principles. 
(p. 799, col. 1.) | 


z 


Appeal against a decree of the Sub- 


"ordinate Judge, Rajshahi, dated the 17th 


: 0f December 1921, affirming that of the 
Ecc Boalia, dated the 31st of May 
1919. . ; ` E 3 
Dr. Naresh Chandra Sen Gupta and Mr. 
Jotindra Mohan Chowdhury, for the Appel- 
lant. d 
Babu Nirode Bandhu Roy, for the Re- 
spondents. . f 
JUDGMENT.. 
. Chakravarti, J.—This isanappealby . 
the plaintiff against the Chairman.of the 
Commissioners of the Rampur  Boalia 
Municipality-as the principal defendant in 
a suit for an injunction against the de- 
fendant. 

The question which arises for decision 
in this secorid appeal relates to the rights 
of tenants-in-common, who are in joint 
possession of a certain piece of land, ag 
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to the mode of enjoyment of ‘such joint 
rights. 


“The facts which gave rise to the litiga- 


tion between the parties shor tly stated are 
these :—That a tank called Bakultala tank 
within the Municipal limits of Rampur 
Boalia Municipality belonged in equal 
shares to the father of the: plaintiff and 
the father of the pro forma defendant. 
The Municipality finding that the tank 
was .insanitary, after serving the necessary 
notices, took possession of ihe tank and 
filled it up with earth at their -own costs 
and it is not, disputed that the Munici- 
pality was entitled to retain possession of 
the filled up site under the provisions of 
s. 200 (2) of the Bengal Municipal. Act, 
after it was filed up in or about the 
year 1912. 
to pay the costs of filling up the tank 
and take its possession back. The plaint- 
iff paid his hàlf share of the costs and 
with the consent of.the Municipality in 
1916 took joint possession. of the site 
which measures about 5 cottas in all. It is 
also not disputed that since then both the 
plaintif and the Municipality were in joint 
possession of the re-claimed land, although 
the. plaintiff alleged that he was in sole 
occupation of it. 
vacant and nohody exercised any visible act 


of occupation or user but it was in evidence. 


that the Municipality kept the place clear of 
jungles and shrubs although the plaintiff 
also claimed to have cleared the jungles 
on the lands'and- made exclusive user of 
some’ Sort. The Munsif, however, found, 
to quote his own words, "thus eventually 
the. plaintiff and the principal defendants 
are in the position of co-sharers in joint 
possession of the disputed land which was, 
‘in fact, patit land, without any special or 
particular act of possession by any, side 
in the same, all these three years before 
suit, and the law of joint owners will 
apply in a case like this." This view of 
the Munsif has been accepted by the Sub- 
ordinate Judge also. 

' The Municipality conceived the idea of 
constructing houses for the accommodation 
of their sweepers on about, 13 cottahs of this 
site and ` when preparation for building 
the hits were being made “All the people 
of locality headed by Hari Nath Sen” pro- 
tested against the action of the Munici- 
pality and the plaintiff opposed the in- 
tended user of joint land - for accommoda- 


- tion’ of methors as a nuisance to the: 


oe d 


. had been actually done, the present 


The owners were ‘called upon. 


In fact the site was left: 


neighbourhood and also on the ground 
that the site was close to his Kalibari. 

The Municipality, however, decided to pro- 
ceed with the work and before any work 
suit 
was instituted on the 95th September 
1918 for a declaration of the plaintifs 
right and for & permanent injunetion re- 
straining the Municipality from erecting 
the proposed huts and latrines for the 
accommodation of Municipal sweepers and 
methors. An ad interim injunction was 
issued but was dissolved on the objection 
of thetdefendants, the Municipality. . T'he 
houses and the latrines were constructed by 
the Municipality during the pendeny of the 
suit. . 

The learned Munsif found plaintiff's title 
and possession as I have stated before but 
disallowed the main prayer but granted an 
injunction for the removal of the latrine and 
made no order as to costs. 

On appeal by the plaintiff, the Subordi- 
nate Judge dismissed the appeal with 
costs. 

Ishall first endeávour to' state some of 
the principles which are necessary to 
consider the determination of the question 
which arises in this case, namely, were 
the Municipality justified in building the 
houses on land which was in, joint pos- 
Session, in spite of the protest of their co- 


„owner the plaintiff and if not, is the plaint- 
iff entitled to. the mandatory injunetion 


prayed for. 

In tHe case of Dijendra Narain Roy v. 
Purnendu Narain Roy (1) following the 
case of Ananda Chandra v. Parbati “Nath 
(2). Mr. Justice Mookerjee laid down the 
rule as follows:— 

“Hach co-owner is in theory interested 
in every infinitesimal portion of the 
subject-matter and each has the right 
irrespective of the quantity of interest, to 
be in possession of every: part.and parcel of 


“the property jointly with the others." 


‘In the case of Lokenath Singh v. Dhwar- 
keshwar Prasad Nar ayan Singh (3), it was 


‘laid down that “Every co-tenant has the 


right to enter into and occupy the common 
property ‘and every part thereof, provided 
that in so doing he does not exclude his 
fellow-tenants or otherwise deny to them 
some right to which they are entitled as co- 


tenants.” 


o 
. 


(1) 5 Ind, Pee in 11 O. L. J. 189. 
(2) 4 O. L. J 
9 27 Tnd. Du. “705; 210, L, J, 363, 
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In the case of Israil v. Samset Rahman 
(4), it was laid down: "If à co-owner with 
the tacit consentiof his co-sharer, is in the 
sole occupation of a portion of joint pro- 
perty, he is not entitled to change ‘the 
nature "of that possession or to use the 
property in a mode different from-that in 
which it had previously been used." 

From the principles I have just quoted 
it follows that one co-sharer has no justi- 
fication to change without the consent of 
his co-tenant, the state of the possession 
as enjoyed by the co-tenants. According 
to the findings of the Courts plaintiff and 
the. defendants were in joint possession 
of these 5 cottahs of land and the moment 
the Municipality attempted to take this 
land into their exclusive occupation the 
plaintiff protested. When the Municipality 
in disregard of this protest persisted in 
. their determination the present suit was 
instituted. I do not see why the plaintiff 
should not be restored to his original 
- position. There was no acquiescence here 
nor is there any equitable consideration 
which would justify the Court to refuse to 
give the plaintiff his just right. 

The Courts below ‘seem to think. that 
the objections of the plaintiff were not 
reasonable. Is the plaintiff bound to justi- 
fy the validity of his objections or to 
suit the cenvenience of his co-tenant? It 
was not his business. In the circumstances . 
- of this case, it appears to me that the objec- 
tions of -the plaintiffs-were-not mere fanci- 
ful. He hada right to insist that his own 
property should not be put to an use 
whieh was repugnant to his feelings, and 
in fact the whole neighbourhood objected 
to the erection of those houses. In case a 
co-sharer is unreasonable and obstructs 
his co-tenant in making beneficial use of the 
joint property, the remedy of the tenant- 
in-common isto seek partition and not to 
take forcible possession of the joint pro- 
perty to the exclusion of his co-sharers. 

It has been argued by the learned Vakil’ 
for the respondent on the authority of 
' the case of Watson Oo. v. Ram Chand 
Dutt (5), that here as in that case joint 
possession should not be ‘awarded to the 
plaintiff. 1 do not think that this case will 
help the defendants. It isone of those cases 
which lie just near the border line and that 
is the reason why both the District J udge and 
(4) 21 Ind. Cas. 861; 41 C. 436 at p. 442; 18 C. W., 
N., 16; 19 C. L. J. 47 

(5) 17 I. A. 110; 18 O 

Dec. (% 8) ta 
E ...- 


, 10; 5 Sar, P. C. J. 535; 9 Ind. 


the High Court gave decrees enforcing the 
claim ofthe plaintiffsin that case as to the 14 
annas of the property to which the Watsons 
had no title. Ifthe facts are closely ex- 
amined it would appear that the strict right 
ofthe plaintiffs were modified on two main 
grounds It appears that the Watsons 
were in possession ofthe entire land until 
the 14th of September 1893 when theleases of 
the 14 annas-share to the Watsons under the 
Dutts. expired and after that the Watsons 
“continued in possession and :to ‘cultivate 
and sow itwith indigo as they had done 
during the continuance of the leases :" see 
page 118, : 

Here, therefore, there was no change made 
by the Watsons in the nature of the exist- 
ing possession, all that they did was to 
refuse to allow the Dutts to come in and 
to take joint possession to the extent of 
their share. Therefore this case does not fall 
within the rule “that a co-sharer is not 
entitled to change the nature of existing 
state of things." 

In the present case, joint possession of : 
the parties was disturbed by the Municipa- 
lity and that in spite of the protest of the - 
plaintiff. There can be no justification for ' 
such a high-handed proceeding. ‘ 

Then their Lordships pointed out it would 
be against public policy in Bengal, to allow 
a large tract of valuable Jand to lie uncul- 
tivated “until all the share-holders can 
agreeupon amode of cultivation to be adopt- 
ed, or until a partition by metes and bounds 
can be effected—a work which in ordinary 
course in a large estate would probably 
occupy a period including many seasons,” 
etc. After expressing themselves in the 
language quoted above their Lordships say: 
."In Bengal the Courts of Justice, in cases 
when no specific rule exists, are to act ac- 
cording to justice, equity and good consci- 
ence and if, ina case of share-holders hold- 
ing lands in common, it should be found 
that one share-holder is in the act of cul- 
tivating a portion of the lands which 
is not being actually used by another, it 
would be scarcely consistent with the rule 
above indicated to restrain him.” 

Therein is the key to the judgment of 
their Lordships. . ; 

In the present case there are no grounds 
on which it can be said that the plaintiff 
has lost his undoubted rights to insist upon 
the continuation of the existing state of the 
possession of the common lands. 


*Page of 17 1. A—[Bd), . 2n 
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It was next urged by the learned Vakil 
for the respondent that there was no ouster 
of the plaintiff because the Municipality did 
not deny the title of the plaintiff. ; 

It was held in the case of Débendra Nar- 


ayan Singh v. Narendra Narayan Singh -(6) | 


that “when there is an actual turning out 
or keeping, out of possession there is an 


.ouster.' This is what has happened in the ` 


present case. 
It was lastly urged on behalf of the re- 


spondent thatremedy by an injunction is 


a discretionary matter and this Court should 
not interfere with the decree of the Courts 
below. Injunction was granted in this 
case but it was limited to the latrines. It 
seems that the Courts below thought in the 
present case the plaintiff was seeking an 
injunction on the ground of actionable nui- 
sance forgetting that the case was based on 
the ground. of infringement of the rights 
of a co-owner. by another co-owner. 
The plaintiffs remedy should not have 
been limited but should have included 
the whole subject-matters ofthe suit. The 
discretion of the Court must be exercised 
on recognised principles and should not 
be arbitrary. Where the circumstances 
of a case demand it the High Court has 
frequently interfered with the orders of 
the lower Courts if they were inconsistent 
with sound principles. 

The defendants cannot complain if they 
are now compelled to restore the property to 
its original condition by the removal of 
the huts builton the land which they per- 
sisted in building in spite of the institution 
of the suit. m 

In the result the judgments and decrees 
of the lower Courts are modified and the 
-suit of the plaintiff is decreed in full and 
the defendants are directed to remové all 
‘the buildings and restore the land to its 
original condition. 
his costs in all Courts, 
building ` should be removed within two 
months from this date and in default the 
plaintiff will be "entitled to get them 
removed in execution of the decree. 

Greaves, J.—I agree. 


A.K. O CN Appeal allowed. 


NU 51 Ind. Cas. 976; 23 O, W. N. 900; 29.0. L. J. 
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The plaintiff will get. 
We direct that the ` 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DzcnxE No. 920 

` oF 1922. 
' August 7, 1924. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Chakravarti. 
PRAN MOHAN DAS AND OTHERS— 
Derenpants Nos. 1, 3, 4 AND 5—-APPELLANTS 

versus 
HARI MOHAN DAS AND ANOTHER— 
PrAINTIFFS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 127—- 
Gift on basis of ante-nuptial agreement, validity of~- 
Possession transferred—Unregistered deed—Part-per- 
formance, doctrine of, applicability of. ` 

Plaintif promised to make a gift of a house to his 
daughter as her dower at the time of her marriage 
and the latter’s husband agréed to marry her on such 
& promise having been made by her father. After 
the marriage plaintiff transferred possession of the 
house to the daughter and subsequently executed'an 
unregistered deed of gift in her favour. The daugh- 
ter and her husband continued in possession of tho 
house for several years and then sold it to certain 
other persons. In a suit by the plaintiff to recover 
the house against his daughter and the transferee 


om her: 

Held, that the transfer having been made on tho 
basis of an ante-nuptial agreement there was good 
and valid consideration for it, and that the donec 
having been put in the possession and having held 
such possession for a number, of years was justified 
in resisting the claim of the plaintiff on the principle 
of the doctrine of part-performance of a contract, and 
that the plaintiff was estopped from urging that the 
transfer was invalid as not being evidenced by.a re- 
gistered deed. [p. 800, col. 2.]- ° 

Case-law discussed. 

Appeal against a decree of the Sub- 
ordinate Judge, Maldah, dated the 18th 
January 1922, reversing that of the Munsif, 
Second Court at Maldah, dated the 13th 
January 1919. 


: Babus Jogesh Chandra Roy and Rajendra 
Chandra Guha, for the Appellants. 

` Babus Sarat Chandra Roy Chowdhury ‘and 
Nagendra Nath Bhattacharya, for the Re- 
spondents, 


JUDGMENT. 


Chakravarti, J.—This second appeal 
by the defendants Nos. l-and3 to 5 arises 
out of a suit brought by the plaintiff for 
the recovery of possession of a brick-built 
house. The suit was dismissed by the 
learned Munsif but has been decreed on 
appeal by the learned Subordinate Judge. 
The facts are shortly these:—The house in 
question admittedly belonged to the plaint- 
iff and was also admittedly in possession qf 
the defendant No. 2 and her husband, until 


` “jt was sold by defendant No. 2 to the de~ 


800 
fendants “Nos 3 to.5 by a registered kobala 
‘in 1916. The plaintiffs case is that he per- 
mitted defendant No. 2, his daughter and 
her husband to occupy the house as a 
matter of favour and their possession was 
permissive and as they have sold the house 
to the defendants Nos, 3 to 5 he has 
brought this suit for recovery of possession 


of the house with mesne profits; The 
defence of the defendant .No. 2 was that 


.the plaintiff promised to make a gift of the 
“house to the defendant No. 2 as her dower , 


at the time of her marriage and the hus- 
band of defendant No. 2 agreed to marry her 


“on such a promise having been made by 


"her father; that she obtained the house as 
a gift from her father in 1907, and she and 
her husband possessed the same in that 


. right, uhtil they sold the house to defend- 


ants Nos. Land 3, 4 and 5 for Rs. 401 by 
a registered kobala, in the year 1916, exe- 
euted by defendant No. 2 and that since 
then the purchasers are in possession of 
the house .The defence of the other defend- 
ants is-the same and they further pleaded 


' . that since their purchase they have made 


. eonsiderable improvements in the house. 


It appears that although defendant No. 2 


' was put in possession of the house after 


te 


her father made a gift of it'to her, no 


plaintiffs agreed to give the house to 
‘Charubala (defendant No. 2) and: that this 


induced the: bridegroom party to'ágree to. 


this marriage" and overruling the dbjection 
of the plaintiff that the transfer was invalid 
as there was no registered ~ deed, :-gave 


effect to the transfer and dismissed the suit. -; 


On appeal ‘by the plaintiff the learned 
Subordinate Judge did not set aside any 


` "of the findings arrived at by the. learned 


. Munsif and on the coritrary, he found from 


- No. 2 according to a promise made at the - 


' natural love and, affection.” 


the recital of the unregistered deed of 1909, 
"that'the house was given to the defendant 


time of marriage and also on account .of 
i In spite of 


' these findings the learned Subordinate 


Judge held that the plaintiff was entitled 


' to recover the house from the defendants. 
. It is difficult to understand the judgment 


eof the learned Subordinate Judge as to 
what the real ground of his decision is. 
It seems that he held that the gift was 
4 e G . 4 
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invalid under the provisions of s. 127 of the 
Transfer of Property Act. : 

The learned Vakil' for the appellants 
contended that there was good aud valid 


-consideration -for the deed because the 


transfer was made on the basis of an 
antenuptial contract and that the donee 
having been put in possession and having 
held such possession for a number of years 
was justified in resisting the claim of the 
plaintiff on the principle of the doctrine of 
part-performance ofa contract and relied 
upon the case of Syam Kishore De v. Umesh 
Chandra Bhattacharjee (1) and the cases 
eited-in that decision. 

The learned Vakil for the respondent 
relied on the cases of Kalavagunta Venkata 
Kristnayya v. Kalavagunta Lakshmi Nara- 
yana (2) and Gulabchand v. F'ulbai (3) in 
support of the proposition that the contract 
set up by the defendant was not valid and 
he further contended that the learned Sub- 
ordinate Judge did notintend to find that 
there was any consideration except that of 
natural love and affection. ` 

We are of opinion that there is no doubt 
that the learned Subordinate Judge did 
not disturb the findings of the Munsif 
which have been already set out and the 
learned Subordinate Judge has accepted 
the passage which he quotes from the 
unregisterad deed as correct. There is, 
therefore, a finding by the Courts below that 
there was ante-nuptial promise by the plaint- 
iff which became a binding contract when 
the marriage followed. The validity of 
such, contracts is well-established In the 
case of Gobinda Rani Dasi v. Radha Bal- 
labh Das (4), Mr. Justice Mookerji held 
that such contracts are valid and binding. 

The cases cited from Kalavagunta Venkata 
Kristnayya v. Kalavagunta Lakshmi Nara- 
yana (2) and Gulabchand v. Fulbar (3) are 
clearly distinguishable on the ground that 
they are what. may. be called marriage 
brokerage contracts ‘for procurement of 
marriages and are opposed. to public policy. 

We are, therefore; of opinion that the con- 
tentions of the learned Vakil for the appel- 
ants are well-founded and that the con- 
tract is valid in law. That being so the 


(1) 55 Ind. Cas. 154; 24 O. W. N. 463; 31 O. I, J 
] (2) 3 Ind. Cas, 554; 32 M. 185; 18 M. L. J 403; 4 
M) 3 du Cas. 748; 33 B. 411; 11 Bom. L. R 
„8 T Ind. Cas. 118; 15 O. W. N. 205; 12 C. L. J 
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defendants are entitled to. rely. on the 
cases which estop' the plaintiff from’ urging 
that the defendants could. not resist 
plaintiff's claim as the transfer was not 
evidenced.by a registered deed. . 

Mr. Justice Mookerjee after reviewing a 
number of the earlier cases.of this Court, 


which have been affirmed by the Judicial 
Committee of the Privy Council, in the case - 


of Mahomed Musa v. Aghore Kumar Ganguli 
(9) observed in the course of his judgment 
in the case of Syam Kishore De v. Umesh 
Chandra Bhattacharjee (1) referred to above 
that “the decisions are based ori: the well- 
known doctrine of equity enunciated in 


Walsh v. Lonsdale.(6) that. under. certain . 


circumstances equity regards that as done 
which should have been, done." The rule 
thuslaid down clearly applies to the pre- 
Sent case. ME Mn x ` 
On the whole we think, that, this appeal 
should succeed and the. judgment and 
decree of the learned Subordinate Judge 
are set aside and those of the Munsif are 
restored with costs in all.Courts.. . U 
Greaves, J.—I.agree. . f 
Z.K. c. -— Appeal allowed. 
(5) 28 Ind. Cas. 930; 42 I. A..1; 17 Bom. L. R. 420; 
21 O. L. J, 231; 28 M. L: J. 548; 19 O. W. N. 250; 13 
A. L. J. 229; 17 M. L. T. 143; 2 L. W: 258; 42 C. 801; 
(915) M. W. N. 621; (P.C) TENES 
(6) (1882) 21 Ch. D. 9; 46 L. T. 858; 31 W. R. 109. . 





"MADRAS HIGH COURT. | 
Crvin Revision PErrTION No. 134 or 1924. 
GNE July 28, 1924. 


Présent:—Mr. Justice Venkatasubba Rao. ' 


RAMANUJA NAIDU AND OTHERS— . 


Prarntirrs Nos. 1 TO 3, 5 AND Ó—-PETITIONERS: 


t Be M versus j 

MUTHU K. R. V. ALLAGAPPA CHETTY 

` AND ANOTHER-—DEFENDANT AND PLAINTIFF 
No. 4—RESPONDENTS. 


Court. Fees-Act (VII of 1870), Sch. II, Art. 17— 


"Civil Proceduré Code (Act V of 1908), s. 92—Scheme 
suit-—Prayer for temporary mandatory injunction for 
deposit of money by defendant—Court-fee payable. . 
- “Where in a suit under s. 92, C. P. C., for removal 
of a trustee, for appointment of fresh trustee and for 
framing a ‘scheme, the plaintiffs prayed for the issue 
“of a temporary mandatory injunction to compel the 
defendant to deposit in Court a sum of money alleged 
to ba due from the defendant to the trust: 
*. Held, (1). that the prayer for an injunction to com- 
‘pel the.defendant.to'deposit the money was really 
one to direct accounts and enquiries and the suit was. 
therefore, substantially one under s. 92, O. P.C 
[p. 801, col, 2.] P i f 


Bp 


RAMANUJA NAIDÜ v, MUTHU. K. R. Y, ALLAGAPBA CHETTY. 


. tioners. 


. of a mandatory injunction. 
“the words used are-“a temporary manda- 
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(2) that the Court-fee payable was only Rs. 50 under 
Art: 17 of Sch. II to the Court Fees Act. [p. 801; col. 2.] 
' Petition, under s. 115 of Act V of 1908, 
and s. 107 of the Government of. India Act, 
praying the High Court to. revise, the 
order, dated the 7th January 1924 of the 
Court of the First Additional Subordinate 
Judge, Madura, in O. S. No. 10 of 1923 (O. 
S. No. 198 of 1922 on the file of the Court 
of the Subordinate Judge, Madura). 

Mr. C. S. Venkatachariar, for the Peti- 


Messrs. C. V. Ananta Krishna Iyer, P. 


S. Narayanaswami Iyer and D; Ramasami 


Iyengar, for the Respondents. 


JUDGMENT.—The learned Subordi- 
nate Judge has held that a Court-fee of 
Rs. 2,200 odd is payable on the plaint, 
and the plaintiff files this Civil Revision 
Petition attacking the correctness of the 
order. Thesuit hasbeen instituted under s. 


.92 of the C, P. C. in respect of Kudar Alagar 


and Madhavagopslaswami Devasthanams at 


‘Madura. .The plaint contains a prayer for 
‘various reliefs such ag the removal of the 


defendant from trusteeship, the appoint- 


ment of a. new trustee, the settling of a 


scheme, etc. In addition, the plaintiffs 


ask for the issue of a “temporary manda- 
tory injunction" to compel the defendant to 
. deposit. in. Court immediately a sum of 


Hs. 1,24,000 which the plaintiffs claim is 
due from the defendant to the Devasthanamis. 
The Subordinate Judge has held that a 
Court-fee is payable on this sum to which 
the relief mentioned relates. 

. The only question to be decided is—Is 
this a suit that falls under s. 92, C. P. O.? 
Under Art. 17 of Sch. II to the Court Fees 
Act, if à suit.is brought under s. 92, the 
fee payable upon the plaint is a sum of 
Rs. 50. A suit to obtain a decree directing 
accounts and enquiries comes clearly within 
the express words of s. 92. The Subordi- 
nate Judge had committed a slight error in 
saying that there is a prayer for the issue 
As I observed 


tory injunction" In any event, the suit 
is, in my opinion, substantially one under 


.8. 92; for, all that the plaintiffs in effect ask 
-is, that an account should be taken and 
“that the defendant should be ordered to 


pay such amount as might be found due 
from him on such an account being taken. 
The sum mentioned in the plaint is merely 
an estimate and plaintiffs’ valuation of the 
relief cannot alter the éharactereof the suit, 


802 


The Court-fee paid, therefore, namely, Rs, 50 
isthe proper fee and I set aside the order of ` 
“the lower Court and allow the Civil Revisiori 
Petition with costs. à 

YN. Y 
Z. X 2s 


Petition allowed. : 


LAHORE HIGH COURT. 
: first OIvIL APPEAL No. 609 or 1919.- 
. ` December 11, 1922. 
Present:—Mr. Justice Abdul Raoof, 
- and Mr. Justice Moti Sagar. 
HAMAD YAR KHAN-—DEFENDANT— 
: APPELLANT : 
| versus .- -> EE 
SHANKAR DAS ANDOTHERS—PLAINTIFFS 
à — RESPONDENTS, . 
Transfer of Property Act (IV of 1882), s. 68— 
Contract Act (EX of 1872), 3.94—Colonization of Govern- 
-ment Lands \Punjat) Act (V of 1912), s. 19—-Mortgage 
of tenancy rights— V ord contract-—Possession of mort- 


. gaged property given up by mortgagee—Suit to recover... 


. mortgage-money, whe her maintainable: ` 
A mortgagee can .nvo:e the help of s. 68 of the 
Transfer of Property Act only, in cases where the 
mortgage is not voiu. [p :04, eol. 1.] f AN 
Section: 68 of the 1 ransfer of Property Act is appli- 
cable only to cases Where the security is lost to the 
mortgagee otherwise than by his own fault. A suit 
to recovere the morigage money is not maintainable 

where the mortgaged property is lost owing to a 

default on the part of the usufruetuary mortgagee 

himself. (p. 803, col. 2; p. 804, col: 1.] * 

. Where a part of the consideration ofa contract is 
. "unlawful, the whole contract must be regarded as 

void under s. 24 òf the Coritract Act. [p. 804, col. 2.] 

` -A plaintiff is not entitled to. claim a decree for | 

money upon a plaint which on the face of it sets up 
‘as its cause of action the breach of a-contract which 
. is forbidden by law. [p. 804, col. 2.] ; US : 

Defendant, who was the grantee of special tenancy ` 
‘rights in‘land belonging to Government, executed a 
usufructuary mortgage of his tenancy rights in favour 
of. the plaintiff in contravention of the provisions cf 

s.19 of the Colonization of Goverament Lands (Punjab) 

Act.and put the plaintif in possession of the ten- 

ancy land. The mortgage was for a period of eight 

years, after the expiry of which the mortgagor was 
` entitled to recover the land from ‘the mortgagee free 
from the mortgage-debt: The mutation in respect of 
. the transfer was rejected by the Revenue Authorities ` 
_ onthe ground that the transfer was in contravention 
: of the provisions of the Colonization of-Government + 

Lands (Punjab) Act, and, thereupon, the plaintiff 

voluntarily gave up possession of the land and brought 
< a suit to recover the mortgage money from the de- 

fendant: ‘ : : : : 

Held, (1) that the transfer being in contravention 
of s. 19 of the Colonization of Government Lands 
(Punjab) Act was void under s. 21 of the Contract Act, 
ahd the-plaintiff was not entitled, to recover. the 
mortgage money on account of a breach of that con- 
tyact;. [p. 804, col. 2] : 

.. 9 : 
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‘to: the mortgagor.: It appears 
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(2) that the contract being void and the possession 
of the -mortgaged property having been lost to the 
plaintiff - not owing to any act or default of the 
defendant but having been given up by the plaintiff 
himself, s. 68 of the Transfer of Property Act was not 
applicable to the case. — [ibid.]- oe 

Kanhai v. Tilok; 16 Ind. Cas. 42 and Har Prosad - 
v. Sheo Gobind, 61: Ind. Cas. 793; 20 A. L. J. 318; (1922 


A LR. (AJ) 134; 44 A. 486, relied on. es 


First appeal from a decree of the Senior 


` Subordinate Judge, Shahpur at Sargodha, | 


dated the 7th January.1919. : 
Dr. Muhammad Iqbal, for the Appellant. 
Mr. Nanak Chand, for -the Respondents. — 
JUDGMENT.— The defendant, Hamad 
Yar Khan, who is an abadkar or a grantee 
of special. tenancy rights in about 609 
bighas of Government land in the village 
of Nawabpur in the Tahsil and District. of 
Shahpur owed asum: of Rs. 5,150 to the 


`` plaintiffs om an old bahi account. To pay. 


off this debt he executed on.the 4th Octo- 
ber 1911 a mortgage deed in their favour’ 
in respect of this land for Rs. 7,000 the 
details of which as recited in the deed 
were as follows:— ^" . ss 


l Rs. 
Received credit for the debt due 

- on the bahi account : ». 9,150 

- To be recovered: by, means ofa : 

money order in Poh 1968"  ... 50 

To be recoveréd by instalments : : 
of Rs. 21-6-9 per mensem from . 

lst Har 1969 till the expiry of - 

the period of mortgage .. 1,800 


It was expressly stated in the deed that 
by this mortgage the entire debt due on 
the bahi account had been paid off, and 
that - thenceforth nothing’ remained due’ 
to the plaintiffs on that account. The 


. period during which the mortgage was to 


remain in force was. fixed at 8 .years, and 
it was agreed that the morigagees shall not 
charge any interest on the mortgage money. 
As to possession it'was stipulated that the 
mortgagees shall remain in possession from 


“kharif 1965 to rabi 1976 and shall pay 


themselves off from the profits of the niort- 


.gaged property. After the expiry of 8 


years the mortgage. debt was to be con- 


-sidered extinguished, and possession of the 


property mortgaged' was to be given back 
that in 
pursuance of the mortgage thus effected. 
the plaintiffs entered into possession of 


-the mortgaged property, and continued to 


remain in possession thereof till December 


-1912 when mutation of the mortgage in 


their favour was refused by the Tahsildar 


‘on the ground that the -sanction of the 


i£ 
22-19 


-o04 
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Commissioner for the alienation i in question. 


had not been obtained-and that it was 


consequently void. This was presumably ` 


done unders. 19 of Act V of 1912 under 
which private transfers of this nature are 


‘absolutely prohibited without the previous 


consent in writing of the Commissioner. 
There was a similar provision in Act HI 
of 1893 also which was in force when this 
mortgage was made with this difference 
only that under that Act instead of the 
consent of the Commissioner it was the 
coüsent of the Financial Commissioner that 
was obligatory. On the 4th October 1917 
the plaintiffs brought the present suit for 
the recovery.of Rs. 5,550 alleging that the 
mortgage. had failed, that they had been 
deprived of their security owing to the 
default of the defendant and that they were 
consequently entitled to obtain a money- 
decree. The sum of Rs. 5,550 claimed by 
th» plaintilfs in this suit was nude up of 
the following items: — : 





Rs, 
Principal debt as showa in the - 
mortgage-deed i . 5,150 
Subsequently advanced is 50 
Damages by way of interest at 12 
per cent. per annum from the 
date ‘of the failure of the mort- 
(gage ni ; KH .. 1,450 
^. Total - . 6,650" 
Deduct on account of income re- 
ceived for three harvests e 1,150. 
Balance’ . . 5,500 





The defendant raised a variety of pleas, 
but the main points taken in defence were 


(1) that the suit was’ barred by limitation, - 


(2) ‘that the doctrine of caveat emptor 
applied and that consequently the suit. 
was not. maintainable, (3)- that no dam- 
ages by way of’ interest could be 
claimed, aa (4) that the sum of Rs. 5,150 
entered in the deed as due on bahi account 
was not really due and had been entered 


. without asettlement of accounts having 


been arrived at between the parties. -The 
learned Senior Subordinate Judge decided 
the first two points in favour of the plaint- 
iffs, and held that the suit was within 
limitation and thatthe doctrine of caveat 
emptor did not apply. On the 3rd point 
the Court was of opinion that no damages 
‘could be claimed, and on the 4th point 
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also the finding was to a large extent in 
favour of the defendant, it having been 
held that a sum of Rs. 2,400 only was 
claimable by the plaintifs on the bahi 
account. As a result of these findings the 
plaintiffs suif was decreed to the extent of 
Rs. 2,400 only, and the rest'of their claim 
was dismissed. ‘Against this decree both 
to this 
Court, and it has been contended on he- 
half of the plaintiffs that the. Senior Sub- 
ordinate. Judge was in error in not decree- 
ing the suit in its entirety, while the con- 
tentions of the defendant are that the suit 


-is not maintainable under the provisions 


of ss. 23 and 24 of the Contract Act, that 
itis barred by limitation aud that it should 
be wholly dismissed. 

It is unnecessary to enter into the ques- 
tion of the accounts and to dstermine how 
much money is due to the plaintiffs nor 
is it necessary to give-any finding on the 
question of limitation, as we are clearly of 
opinion that the defendant's appeal must, 
succeed on the first point, and that the 
plaintiffs’ suit should be dismissed in toto 
as not legally maintainable. It is not 
denied that the mortgage asa mortgage 
was void and could not be enforced under 
the: provisions ofs. 8 of Act IIL of 1893. 
It is, however, contended that as the plaint- 
iffs have lost their security owing to the 
default of the defendant they are entitled 
unders. 68 of the Transfer of Property 
Act (the principles of which are applicable 
to this Province) to obtain a decree for the 
mortgage money. Now, s. 68 of the Trans- 
fer of Property Acton which reliance is 
placed by the plaintiffs isin the following 
terms:— 

“The mortgagee has a right to sue the 
mortgagor for the mortgage money in the 
following cases only : 

“(a) where the mortgagor binds himself to 
re-pay the same; 

(b) where the mortgagee is deprived of 
the whole er part of “his security by or in 
consequence of the wrongful act or default 


.of the mortgagor; 


(e) where, the mortgagee being entitled 
to possession of the "property, the mort- 
gagor fails to deliver the same to him, 
or to secure the possession thereof to him 
without disturbance by the mortgagor or 
any other person." 

It is clear from the wordings of this 
section that itis applicable only tp eases 
where the security is lost-to the mortgagee 
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otherwise Hin by his own fault, and that 
a suit for the mort&age-moriey is not main- 
tainable where the property is lost owing 
to the default on the part of the usufruc- 
iuary mortgagee himself. In the present 
case we do not find any evidence on the 
` record that the loss of security to the 
plaintiffs was due to any wrongful act oh 
the partofthe defendant, or that the latter 
committed any default in giving delivery 
of possession or in securing possession of 
the mortgaged property to the plaintiffs. 
On the contrary it is clear from the state- 
ment of the plaintiff Shankar Das that 
ihe loss was brought about by the default 
of the plaintiffs themselves, and that the 
defendant is in no way to'blame for it. In 
his statement before the Court on the 21st 
January 1918 Shankar Das admitted that 
the defendant had delivered possession on 
the very day that the document was regis- 
tered, and that the plaintiffs themselves 
had given up possession in December 1912 
-when the. Tahsildar told them that the 
mutation had been refused. 


In these circumstances there can be no 
question that the loss was. due to the 
plaintiffs ^ own , default, and that no 
liability can attach to the defendant so as 
‘to bring the case within the purview of 
8. 68 of the Transfer of Property Act. It 
: should further be observed that the help 
of s. 08 can be invoked only in cases where 
the mortgage is: not void. To hold other- 
wise would be tantamount to enforcing an 
agreement. part 
which was unlawful. It has been repeated- 
ly held that in such cases under s. 24 of 
the Contract Act the whole contract must 
be considered to be void. In Kanhai v. 
Tilak (1) it was laid down by Chamier, J., 
that a asufructuary mortgage of an occu- 


pancy holding being illegal ‘the mortgagee | 


cannot recover even “the money paid on the 
mortgage. The same principle was reiterat- 
ed by Lindsay, J. in avery recent case 
reported as Har Prasad v. Sheo Gobind (2). 
In that case a suit was brought under s. 68 
of the Transfer of Property Act by a 
usufructuary mortgagee of an occupancy 
holding to recover the mortgage money on 
the basis of a personal covenant to pay it. 
It was held that the entire contract of 
mortgage was void under s, 24 of the Indian 


(1,16 Ind. Cas.49. , 
` (2) GTeInd. Cas. 793; 20 Á. L. J. 318; (1922) A. I. R. 
(A) 184; 44 A. 480. 
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-Contract Act and that no suit even fora 


money decree could be instituted. 

We agree with the view taken in these 
cases, and hold that the plaintiffs aré not 
entitled to claim a decree for money upon, 
a plaint which on the face of it sets up 
as its cause of action the breach of a con- 
tract which is forbidden by law. 

The. next contention of the plaintiffs is . 
that even ifthe suit is not legally mairi-. 
tainable under s. 68 of the Transfer of Pro- 
perty Act, they are entitled to fall back 
upon the original contract and to sue 
on the bahi account the correctness of 
which was acknowledged by the defendant 
in October 1911 when the mortgage-deed 
was executed. As to this argument, it is 
sufficient to say thatthesuit was never based 
on this ground in the Court below, and 
that the plaintiffs cannot be allowed at 


‘this last stage to introduce an entirely new 


and inconsistent cause of action which 
may alter the whole nature of the case, and 
may necessitate the production of further 
eviderice on the part of the defendant. 

For the foregoing. reasons we accept the 
defendant’s appeal, and setting aside the 
decree of the Court below dismiss the 
plaintiffs’ suit, but” having regard to the 
peculiar circumstances of the case we 
leave the parties to bear their own costs 
throughout. 


OZ E. Appeal accepted. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Drorsr No. 808 
oF 1922. ` 
June 5, 1924. 

Preseñńt:—Mr. Justice Sührawardy and 

Mr. Justice Duyal. 

GOPAL CHANDRA DUTT—PrAwTIEE 

—APPELLANT 


versus 
.SURENDRA NATH DUTT—DEFENDANT 


——RESPONDENT. 

Hindu Law—Widow—Surrender of estate in favour 
of next reversioner . in lieu of maintenance, effect of 
—Civil Procedure Code (Act V of 1998), s 11— 
Res judicata—Question of title decided in vene suit. 

A Hindu widow relinquished the whole of the im- 
moveable property of her husband, which she was 
holding, in favour of the next reversioners of her 
husband and retained only, the moveables and one 
house for purposes of residence. "The ` reversioners 
agreed to pay a certain amount a cash and grain to 
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her annually by way of maintenance. It did not 


appear that the moveables retained by the. widow had . Surendra Nath Dutt sued a certain tenant 


any value and whether she had inhérited them from 
her husband : 


Held, that, there was complete relinquishment of the 


widow's estate in favour of the reversioners which 
amounted toa Meu and vested the estate i in the 
raversioners  [p. 806, col. 


Behari Lal v. Madho p» Ahir, 19 ©. 236; 19 I. A.” 


30;'6 Sar. P. ©. J. 88; 9 Ind: Dec. (x. 8.) 603 (P. C.), 
Ananda. Mohan Roy v. Gour Mohan Mullick, 14 Ind. 
. Cas. 499; 28 C. W. N. 713 ae 
.&P. L. T. 609; (1923) A. E RP. 0) 189; Ee M. 
W N. 803; 45 M. L.J 617; 25 Bom. L. R. 1269; 33 
MLT 305; 50 0.929; 50 L'A. 239; 40 C. L. J. 10 
(P. ©) ‘and Bhagwat . Koer v. Dhanukdari Prashad 
Singh, 53 Ind Oas. 317; 47 0.466; 37 M. L. J. 513; 
17 A. L. J. 1036; (1919) M.W.. N. 860; 1P.L. TE? 
U. P. L.R. (P. C) 21; 46. I- A. 259; 22 Bom. L. R. 477; 
: 210. W.N. 274; 12 L' W. 105 (B. Q3, distinguished. 

The decision in a rent suit in which the title of a 
. person ig in issue for thé purpose of deciding his 
right to receive a share ofthe rent, operates as res 


judicala ina subsequent civil suit by him relating. 


to the property. [p. 807, col. 1.] 

Ramachandra Rao v. Ramachandra Rao, 67 Ind. 
Cas. 408; 49 I. A. 128; 20.M. L. T. 151; 26 0. W. Ñ. 
713; 45 M. 320; 35 C: T J. 545;-16 L. W. 1; (1922) M. 


W. N. 359; (1922) A. l R. (P.C) 80; 20 A. L. J. 684; . 


43 M. L. J. 78; 24 Bom. D. R: 963 (P. C), - “followed, 

Appeal against a decree of the Subordi- 
`` nate Judge, Khulna, dated the 19th Deceni- 
ber 1921, affirming that of the Munsif Third 
Court, Batkhira, ..dated the 29th April 
1920. 

‘Babus Amarendra’ Nath Bose and Indu 
: Bhusan Ray, for the Appellant. 

' Babus Sarat Chandra Roy Chowdhury ond 
Anil Chandra Roy Chowdhuri; for the - Re- 
spondent. E 


r JUDGMENT. . ` 
Duval, J.—This appeal arises out of 
a buit brought by the plaintiff-appellant 
. against his nephew in respect of à 4-annas 
share ina certain property. It appears 
` that the whole property in question original- 
ly belonged to two brothers, Ram Chandra 
“and Lokenath: Ram Chandia died leay- 
ing two sons, Gopal (plaintiff) and Jadu 
(father of the defendants). Lokenath died 
leaving a widow, Lakhimoney. After the 
death “of Lokenath, the two reversioners to 
the estate of Lokenath, viz, Gopal and 
‘Jadu entered into an agreement with the 
widow on the 25th November 1890 by which 
- it was declared that- Lakhimoney had sur- 


^. rendered hèr interest in the immoveable pro- 
perty, retaining oily certain moveables and- 


a hut to live in, for maintenance, and in 
return for that Gopal and Jadu took over 
the whole property of: Lokenath. Jadunath 
died on the 20th April 1910 and Lokhimoney 


‘died on the pus [e 1916. P etsattor" 
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in 1917 there was a rent suit in which 


Kinoo Bardar for rent in respect of his 
alleged 8-annas sharein a holding within 
the property. “In that suit Gopal was a party 
and he contested the suit.- He alleged that 
he purchased the holding in execution ofa 
money-decree. His contention further was 
thaton the .death of Lakhimoney he 
had inherited the entire share in the 
property. It was necessary, therefore, for the 
learned Munsif and the learned District 
Judge on appeal first to decide in that suit 
what Share of Lokenath's estate Gopal bad, 
i. e, whether he-had as the sole reversioner 
at the date of the death of Lakhimoney the 
whole estate which Lokenath had or whether 
hehad only a 4-annas share, Jadu having 
received the other 4-annas share in the 
property which originally belonged to 
Lokenath Dutt in view of the agreement of 
November 1890 leading to the 
transfer by Lakhimoney of her life-inter- 
est: In that rent suit the Munsif and the 
learned District Judge found that Surendra 
and'Gopal were each entitled to 8-annas 
share of Lokenath Dutt's originalshare in 
the holding. "After that the present suit 
has been brought and the main point in 


_ issue in the suit before the lower Courts 


has. been whether on the true construction 
of the document of the 25th November 1890, 
the wholeinterest of Lokenath Dutt in the 
property. of which Lakhimoney had only a 
life-interest passed on that date to Gopal 
and Jadu or whether. that document did 
not- accelerate the inheritance to Lokenath 
Dutt's estate during the life time of Lakhi- 
money in that it didnot convey the whole of 
the life-interest of Lakhimoney to those who 
were at the time the legal reversioners. The 
learned Munsif and the Subordinate Judge 
have found that the document did convey 
the whole of the estate and they also found 
that the plaintiff-appellant was estopped by 
his conduet from raising the issue that 
Surendra | on the death of "Lakhimoney had 
nó interest in the share which belonged to 
Lokenath. On the question, however, of 
res judicata, the Subordinate Judge has 
held that the previous Tent suit and the 
decision ther ein did not operáte as res 
judicata so as to prevent this issue being 
tried in the title-suit. The points urged by 
the appellant before us are that thére is no 


- estoppel and that on a proper construction 
. of the deed it would appear that it fs not 
one which shows that Lakhimoney sur- 
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rendered the whole of the life-estate to her 


reversioners in return for getting a main- 


ténance, for the respondent itis argued that 
the decision of the lower Court is correct 
on these two points but itis said that it 


“has incorrectly decided the question -of 


res judicata. ` » 

Qn an examination of the deed which is an 
agreement by the two reversioners then 
living Gopaland Jadu to give regular main- 


tenanee in cash and paddy to  Lakhi- 


money and to allow her to occupy a hut to: 


live in, we find the following recital there- 
in: "You having relinquished in favour 
of us two brothers, in equal shares, the right 
and title which you have during your life 
jn all the immoveable properties in your 
possession with the exception of the 
residential house in your possession, and 
“having given up possession of the said pro- 
perties, beingdivested of the right thereof." 
In another portion of the document it is 
said asfollows: "Wetwo brothers and our 
"heirs and successors should possess and enjoy 


in our respective rights, in equal shares, the - 


prdéperties which were in your possession, 
which you have given us two brothers, dur- 
ing and after your life as to which no one else 
will be able to make any claim.” We also 
find the following passage in another portion 
ofit: “On your death no one will get or will 
be able to ctaim as your successor, the said 
paddy or money on account of the said fixed 
allowance, and we and our heirs should get 
in equal shares, the house of your 
residence and whatever moveable properties 
you may have." It isargued for the appel- 
lant that this document did not pass the 
whole of the original interest of Lakhimoney 
as she retained à house and the moveables 
“and only handed over immoveable pro- 
perties. Butit would appear from other 


pointsof the document that there is noth-. 


ing init to show that the moveables were 
of any value or that they had been inherit- 
ed by her from her husband Lokenath; and 
as to the house the document itself shows 
thatit was kept only for her residence and 
its repairs had to be performed by the two 
brothers. It appers therefore on a proper 
reading of the document that the only con- 
clusion which can be drawn is that the 
widow gave up the whole of her life-eatate 
that she got from her husband to her rever- 
sioners and in return‘they undertook to 
maintain her by giving her more in the way 
of paddy and cash yearly than she would 
have got out of the property and in fact 
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this arrangement continued for 26 years. 
We find nothing contrary to this in the said 
document and we can only'conclude that in 
this case there has been whole giving up 
of the life-estate to the reversioners and £0 
the cases to which we have been referred, 
i.e. the cases of Behari Lal v. Madho Lal 
Ahir, (1) and Ananda Mohan Roy v. Gour 
Mohan Mullik, (2) do not apply. The case 
on the other hand similar to the present 
one is the case of Bhagwat Koer v. Dhanuk- | 
dari-Prashad Singh (3) in which there was 
no formal document of surrender made by 
the widow. but the whole of theimmoveable 
property was transferred to the reversioners,. 
she retaining certain moveables and the 
agreement was made with them for con- 
sideration of maintenance; and we hold that 
in this case, as in fact there has been a 
complete relinquishment of the property 
inherited from Lckenath in favour of the 
reversioners by the deed of 1890. On this 
ground alone the appeal ought to fail. We 
consider, however, that the whole suit must 
fail on the grouud of res judicata. In the 
rent suit to which we have already referied 
it was clearly in issue as to what was the 
share of Gopal after the death of Lakhi- 
money and the learned Munsif in connec- 
tion with this saysas follows: “For the 
decision of the rentsuit the share would 
have to be determined. Jadunath died in 
1817. Lakhimoney died in Pous 1322. 
Ordinarily Gopal would inherit the share 
of Lakhimoney after her death". He then 
recites the document and comes to the 
conclusion that Surendra as the heir of Jadu, 
the original reversioner, was entitled tothe 
8-annas share and Gopal was entitled to the 
other 8-annas share of Lokenath's property. 
This decision was üpheld in appeal. It is 
argued before us however that as the 
pleadings have not been filed in this pre- 
sent case, the question of res judicata does 
not arise. It is also suggested that the. 
question of the share of the reversioner 
was not in issue in the rent-suit. We do 
not think that there is anything in this 


0) 19 C. 236; 19 I. A. 30; 6 Sar. P. C. J. 88; 9 Ind, 
Dec. (x. s.) 603 (P. C). - 
(2) 74 Ind. Cas. 499; 28 C. W. N. 713 at p. 714; 21 


‘ALL. J. 718; 4 P. L: T. 609; (1923) A. I. R. (P. C) 


189; (1923) M. W. N. 803; 45 M. L. J. 617; 25 Bom. L. 
R. 1269; 33 M. L. T. 365; 50 C. 929; 50 L A 239; 40 C. 
L. J. 10 (P. C. ; 
(3) 53 Ind. Cas. 347; 47 0. 466; 37 M. L. J. 513; 17 
A. L.. J. 1036; (1919) M. W. N. 860; 1 P. L. T. 1; 
. (P. C) 27; 46 I. A. 259; 22 Bom. L. R.477; 

24 Q. W. N. 274; 12 L, W. 105 (P. G). < , 
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contention. It was clearly an issue neces- 
sary ‘for the decision of the rent suit, if-had | 
to be decided as to whether Surendra had. 
as heir of Jadu, inherited. any. part of 
Lakhimoney's estate which originally be- 
longed: to Lokenath; and the fact, that this: 
Was only a rentsuit and the case. was 
tried. rather summarily does not do away: 
, With the effect of the judgment in deciding 
ina Courtof Law the question which is 
really the subject-matter of the present 
Suit. In this connection. we. would refer 
to the concluding words of the Privy 
Council decision in the case of Ramachand- 
ra Rao v. Ramachandra Rao (4). In our 
opinion following the principle laid down. 
there we must hold that the decision in the- 
rent suit where the present appellant's title 
was clearly in issue for the purpose. of 
deciding- his right to receive a share of 
the rent was res judicata for the purpose 
. of this suit. In this view of the case it” 
“is not necessary for us to deal with: the 
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question of estoppel. . . 
. The result is that. this 
missed with costs. 

. Suhrawardy, J.—I agree. 

Z. K. 2.2. |, Appeal dismissed. 
(4) 67 Ind. Cas. 403; 49 I. A. 129; 20. M. L. T. 154; 
^C. W. N. 713745 M. 320; 35 C. L. J. 545; 16 D. 
1; (1932) M. W. N. 359; (1922) A. 1. R. (P. O.) 80; 
pM J. 681; 43 M. L. J, 78; 24 Bom. L. R.963 
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LAHORE HIGH COURT.. 
Lerrers ParENT APPEAL: No." 130 or 1922, 
: December 22, 1922. - 
Present;—Sir Shadi Lal, Kr., Chief Justice, 
. and Mr. Justice Fforde. 
KHUDA BAKHSH--PLAINTIFF— | 
3 APPELLANT = 
ak . versus” ° << 
NUR MUHAMMAD AND OTHERS-— 
DEFENDANTS— RESPONDENTS, 
Trust—Deed of arrangement-—Neiw trustees, appoint- 
ment of—Trustees, "duty of, to call for “accourits— 
Liability of old trustee—Dismissal of trustee—Juris- 
diction of Civil Courts, : i pY 
_ Where. by a private arrangement between persons 
interested in the administration of a trust, new trus- 
tees aya appointed to manage the trust properties, 
they are bound to take steps to acquaint tlemselves 
with the state of the trust properties and to get in 
the. trust estate including any funds belonging to the. 
' institution. In order to discharge this duty which 


"^ JUDGMENT.-—The 


' for -a -declaration 


. arguments. advance 
„perusing the relevant documents we are not 
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the law casts upon the. trustees, they. are entitled to 
call upon the old' trustee to produce the accounts 
rélating to the period prior to the appointment of 
the- new trustees and the old trustee is not justified 
in ignoring this demand merely on the ground that 
thé arrangement under which the new trustees were 
appointed did not expressly authorise tiem to call 
for the accounts for the period prior to their appoint - 


NUR MUHAMMAD, . 


- ment. [p. 898, col. 1.] 


Where under a dead of arrangement power is 
given to a certain number of trustees to dismiss 
8 trustee and they proceed to exercise that power 
their action cannot be questioned by the Civil Courts. 
[p. 808;col.2.] ,. °° n 
* Letters Patent Appeal from the decree 
of Mr. Justice Martineau, in Civil Appeal 
No. 163 of 1922, dated the 17th May 
1922, affirming that ofthe District Judge, 
Lahore, dated the 20th December 1921. 

. Messrs: ^ Zafrulla . Khan, Shamair 
Chand and Chaudhri Ghulam Muhammad, 
for the Appellant. . 
- Malik Barkat Ali, for the Respondents. 


circumstances, 
which have given rise to the dispute be- 
tween the parties lie within a narrow com- 
pass," The plaintiff, Khuda Bakhsh, and 
the first defendant, Nur Muhammad, were 
the ‘mutwallis. of -the Kharasian mosque 
situate in the town of Lahore. It appears 
that some of the persons interested in the 
management of ihe mosque were not satis- 
fed with the administration of the trust 
property by the above mutwallis, and that 
on the 8th May 1919 an agreement was 


| -executed by which a committee of 9 persons 


including Khuda Bakhsh and Nur. Muham- 
mad were entrusted with the duty of 
que and the property 
pertaining thereto. These 9 persons, who 
were called mutwallis, held various meetings 


- at which there were squabbles among them 


and on the 27th September 1920 they passed 
a resolution by a majority of six to three 
dismissing the plaintiff Khuda Bakhsh from 
his office of mutwalli on acconnt of his 
refusal to produce’ the accounts of the in- 
come ofthetrust property for the period 
prior to the 8th May 1919. - f 

; Dissatisfied. with the above resolution the 
plaintiff has brought- the present action 
that the resolution is 
an injunetion to restrain 
from preventing him from 
carrying on: the management of the mosque 
and taking part in the affairs of the com- 
mittee. The Courts below have concurred 
in. dismissing. the action, and after hearing 
d on- both sides and 


illegal, ‘and for 


the. defendants 


i . 
4 " 
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prepared to hold that any adequate ground 
for our interference has been established. 

: Olause (14) of the agreement alluded to 
above, which deals with the dismissal of a 
mutwalli, isin the following terms :— 

1“ Should a mutwalli in.the opinion of six 
mutwallis at least be found dishonest or 
negligent or should the existence of a 
mutwalli be not useful for the management 
. of the mosque, shops and other wakf pro- 
perty of the mosque or should he make un- 
necessary interference in the management 
of the mosque, he shall lose his rights and: 
another man of. his easte shall be appointed 
in his place in accordance with the above 
rules." 

“Now, there can be no doubt that this 
elause confers very wide powers on a 
$rds majority of the mutwallis,and it is 
béyond dispute that six of the nine mut- 
wallis concurred in passing the resolution 
removing the plaintiff from the committee 
of the management of the institution. 
The learned Counsel for the plaintiff, how- 
ever, contends : : 

(1) that the clause in question does not 
authorise the defendants to call upon the 
plaintiff to preduce the accounts for the 
period antecedent to the execution of the 
agreement; and s 
. (2) that the plaintiff was not informed 
before the meeting ofthe 97th September 
1920 that the question of his dismissal 
would be censidered, and that the defend- 
ants took him by surprise and gave him: 
no opportunity to prepare his defence. . 
“Now, itis trué that the. liability to pro- 
duce the accounts for the period of his 
stewardship prior to the 8th May 1919 is 
not expressly mentioned in cl. (14), but’ 
it is equally certain that the clause, as it 
stands, does not expressly absolve him from 
that duty. It is, however, clear that the 
new trustees were bound to take steps to 
acquaint themselves with the state of the 
trust property and to get in the trust 
estate including any funds belonging to the 
institution. ln order to discharge this 
duty, which the law casts upon the trustees, 
they .were entitled to call upon the plaint- 
iff to produce the previous accounts, and we 
do not therefore, think, that he was justi- 
fied in ignoring the demand. Nor are 
we prepared to hold that he was taken by 
surprise, A perusal of the proceedings of 
the meetings held by the ‘committee of 
management prior to the 27th September 
1920 shows that the question of accounts 
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for the period in question was several times 
raised, and that it. was contemplated that 
some action in the event of refusal to 
comply with the request of the trustees 
would be taken. ` 

It appears that the plaintiff had been 
managing the affairs of the institution 
honestly, and-that his only objection to the 
production of the accounts was tbat the 
defendants, who were hostile to him, had . 
no authority under the agreement to call 
upon him to submit the accounts of his 
stewardship prior to the date of the execu- 
tion of the agreement. Itis clear that the 
relations between the parties are very’ 
strained, and that the defendants too have 
not carried out the terms of the agreement 
relating to the removal of the Imam. Be 
that as it may, théy have chosen to take 
advantage of the plenary power conferred 
upon them by cl. (14) of the agreement, and 
we do not think that they have exceeded 
their authority. Itis unfortunate that the 
interests of the institution should suffer 
on account of constant quarrels among the 
mutwallis, and.it was for this reason that we 
suggested to the parties that they should 
settle their dispute by a compromise. They 
were, however, unable to come to terms, 
and we haveno alternative but to determine 
the appeal upon the technical point dis- 
cussed above.” : 

We accordingly confirm the judgment of 
Mr. Justice Martineau and dismiss the 
appeal ‘with costs. - 


Z. Ke Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 340 or 1923. 
August 8, 1924. 

Present :—Mr. Justice Wallace and 

.* Mr. Justice Jackson. 
ATHAMSA ROWTHER-—DzFENDANT— 
< "^ APPELLANT 

` VETSUS 
GANESAN AND ANOTHER— PLAINTIFFS 

Nos. 2 AND 3—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 105—Limi- 
tation Act (IX of 1908), Sch. I, Art. 181—HMortgage 
suit—Order setting aside final decree’ while retaining 
preliminary decree, whether “ order affecting decision’ 
of the case"— Order, whether can be challenged in 
appeal from final decree—Final decree, application 
for—Proceeding in suit or in execution— Limitation, 
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An application to set aside an ex parte final decree 
following: an ex parte preliminary décree in a mort- 
gage-suit was allowed. . The notes paper ofthe Judge, 
however, showed that he had called for written state- 
meni and draft issues.- On the plaintiff contending at 
the time of re-hésring that not only -the final decree 
but also.the- preliminary decree which was also ex 
. parté had -been set aside by the or "der: 

Held, thàt the prayer in the application and the 
order thereon and not’ the notes: _paper ought to he 
considered .and that the maa decree: alone* “was set 
aside by the order. [p 809, col. 2.] 

„Aa application for a final decree in a mortgage 
suit is a Pone. in a suit and nof in exécution, 
and, therefore, only one application is permissible and 
it must be “put in within three years ‘of the prelimi- 
nary:decree. [p. 810,c01.1] * 


'An order setting aside an ex parte final decree: 


while retaining the ex parte preliminary decree. in a 
mortgage ‘suit is an’ order “affecting the decision of 
the case” within the. meaning of s. 105, C. P. C., and 
its propriety can be challenged in -an appeal against 
a decree dani passed” in thé suit. [p. 810, col. 
p. 811, col. 1 

Gopala: Chetti v. Subbiear, 26 M. 604; 13 M. L. J. 
508 and Nand Ram ¥. Gopal Singh, 16 Ind, ‘Cas. 1; 
34 A. 592; 10 A: L. J. 130, relied on. 


"Appeal against.an order of the Court. 


of tlie: Subordinate. Judge, VERAM. 
dated. the -6th July, 1923-in A'S. 1 
of 1923, "preferred..against that of “tha 
Court of the - ' Principal District Munsif, 
Tiruvalur, in I. A: No. 1220 of 1917, in C. S. 
No.” 218 of 1912. 

"Mri K. Rajah Iyer, for the’ Appellant: 

Mr: K. S. Jayarama Iyer, fór the Re 
sponderits. zum 

J ÜDGMENT.— The respondent had 
obtained iñ- the Ooiirt ‘of: the ‘District 
Munsif,' Tiruvalur, against the appel- 
lànt.a- preliminary mortgage decree ex 
‘parte on 2nd September 1919, and a final 
deeree-ex partè on 15th September- .1917; 
On “20th November ~ 1920, 
lant: applied in I A. No. 39 of 1921 to 
the’ District -Munsif to, set.aside - the 
ex parte final decree. This was allowed 
on; 17th. December 1921. The entry on 
the notes paper .referring to this runs: 
“pyr parte decree ‘set; aside as per order 
con I. A-No.39.of 1921. For written staté- 
"ment . ad draft issues adjourned fo 6th 
January 1922." ‘The order itself is headed: 
“his isa petition to 8et aside the ex parte 
final ‘decree passed, against the petitioner,” 
and concludes "It -is ordered that the 
petition “be and the same hereby is allow- ` 
ed." When the re-hearing of the applica- 
tion for final décree‘came on, it was'con- 
tended before the District Munsif, a differ- - 
.ent-Judsé from: the ‘one who: passed .the 
order ôn I. A. No. 39 o£ 1921 that the notes.- 
paper ‘showed that his predecessor had set 
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aside not only the final decreé but the 
preliminary decree as well, because he had 
called for written statement and draft 
issues and that, therefore, the whole suit 
should be taken up again. The District 
Munsif decided against that contention, 
found that the application for ‘the final 
deeree was barred by limitation, and, 
therefore, dismissed the application. On 


` appeal the lower Appellate Court held that 


the District Munsif's order on I. A. No. 39 
-of 1921 had set aside both the preliminary 
and final decrées. He reversed the Dis- 
trict Munsifs order and remanded the 
whole suit for re-hearing. The appellant 
(defendant) has now appealed against that 
order. ` 


We think that the lower Appellate Court's 
view on. this matter is clearly wrong. The 
application to the District Munsif was to 


' set aside the final decree only and this 


was clearly ` apprehended by the plaintiff 
also as is obvious from his counter in 
‘the I. A. The order itself, as quoted 
above, clearly gave what the petitioner in 
that I. A. asked for ‘and no more. We 
must go by that order.and not by what 
we think from the District Munsif's note 
that he intended the order to be. Even 
from the notes paper it would appear that 
the entry calling for written statement 
and draft issues was a mistake, es, on the 
adjourned date of hearing, it was a counter- 
statement and not a written statement 
that was put in and accepted by the same 
District - Munsif - and no draft issues were 
ever putin. The case was disposed of on 
that. counter-statement. It would take 
much stronger evidence to convince us that 
the District Munsif deliberately ordered a 
relief: which he was not asked to give by 
either party. We are quite clear that 
‘only “the final decrée was set aside and 
the order of the lower Appellate Court 
remanding the whole suit for trial cannot, 
therefore, be supported and must be set 
aside. 

We are asked, however, not.to accept 
‘the District Munsif's finding that the ap- 
plication for final decree was out of time. 
The preliminary decree was on 2nd Septem- 
ber 1912. On 17th March 1913, an appli- 
cation for final decree was made and dis- 
missed . becausé the notice was not served, 

"On lóth March 1916 another. application 
was filed, the fate of which is uncertain: 
On TS. “March pu a third application 


. of time. 
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was filed, the onenow in question. It was 
commonly believed at that. time thatappli- 
cations for final decrees were to be treated as 
applications for execution and were subject 
to the rules of limitation governing these. 

Of late the Courts have laid down that an 
applieation for a final decree ina mort- 
gage suit is a proceeding in a suit and 
not in execution, and, therefore, only 
one application is permissible and it 
must be pub in within three years, of 
the preliminary decree. Adopting this 


latter view of the law, the District Munsif - 


dismissed the application of 23rd March 
' 1917.as out of time, The plaintiff con- 
tends that, on the same view of the law, 
the dismissal of his application of 17th 
Mareh 1913 on the ground that the notice 
was not served was improper, because no 
notice . was necessary on such an applica- 
tion, and, therefore, his application of 23rd 
March 1917 may fairly be treated as a con- 


tinuation of the application improperly — 
dismissed on 17th March 1913. We need. 


not refer further to this question, because 
we think that the respondent-plaintiff is 
bound to succeed on another ground and 
that is that the appellant-defendant’s appli- 
cation to set'aside the ex parte final decree 
was itself out of time. 

The ex parte final decree was passed on ` 
15th September 1917. In I A. 
1921; the defendant alleged that he became 
aware of it on 20th October 1920. 
did not file his I: A, until20th Novem- 
‘ ber 1920, one day over: the thirty days 
állowed by- law.. We have verified that 
19th November 1920 was-a working: day 
in the Court. 
delay was offered in the petition or affidavit,- 
Prima facie, therefore, his petition was out: 
The point was raised before the 
lower Appellate Court which disposed it^ 
of on two grounds. First, that the ground 
of limitation was not taken by the plaint- 
iff when I A. No, 39- of 1921 was put in, 
and’ secondly, that the plaintiff cannot now 
` take this point in appeal from an order 
. setting aside the final decree since it is 
not a ground “ affecting’ the decision of 
the case " within- the meaning of s. 105 
of the C. P. C. The first point is not a 
good .one. - In his coņnter the plaintiff 
clearly contended that/the application was 
- time-barred- although’ he then thought 
that the date af the presentation was Lith 
January 1921. It, was a mere quibble to, 
say that HS had not taken the point be- 


No. 39 of: 
He. 


No explanation for the’ 


ATHAMSA ROWTHER 9. GANESAN. 


: Allahabad High Court 


* 


.[85 I. C. 1925] 

cause he made a mistake as to the actual’ 
date of presentation of the petition. 

As- to the second point, itis quite true 
that certain High Courts have interpreted 
the words “ affecting the decision of the 
case " ins. 195 as meaning “ affecting the - 
decision of éase on the merits "—see. for. 
example the Calcutta High Court in 
Chintamony Dassi v. Ragoonath Sahoo (1), 
the Allahabad High Court in Gulab 
Kunwar v. Thakur Das (2), Tasadduq Husain 
v. Hayat-un-nissa (3) and of the Lahore - 
High Court in Fazal v. .Hashmati (4), 
Budhu Ram-Honda Ram v. Ramzan (5) and 
Sundar Singh v. Nigahiya (6), but all 
these cases proceed on the principle that 
when the setting aside of the order has 
re-opened the hearing of the suit on the. 
merits, the propriety of setting aside of- 
the order cannot be attacked in an appeal 
in the suit. In our opinion, they do not 
go beyond that.or lay down that in no 
case can the propriety of an order setting 
aside an ex parte decree be challenged in 
an appeal against a decree .finally passed 
in the suit. For example, a proper case 
in which it could be set aside is the case 
set out in Gopala Chetti v. Subbier (T), 
where an ex. parte decree. had been set 
aside on behalfof a party who had never 
applied for it to be set aside. In Nand 
Ram v. Bhopal Singh (8), a Bench of the 
followed Gopala 
Chetti v. Subbier (7), although perhaps it 
has stated too broadly the “general pro- 
position. It seems to us that the present 
case, is another in which an order setting 
aside’ an ex parte decree may be properly 
attacked. It is ‘clear that, when the result 
of the setting aside of the order has been 
the hearing ‘of the suit de novo on its 
merits, no injustice would be done to any- 
one by ‘the decision of the case and the 
final result is not ‘affected. But in the 
present case the result would be very’ 
different. The defendant has deliberately, ° 
no doubt, for good reasons from his own: 
point of view refrained from opening the 
whole suit and only wants the final decree 
to be re-opened because he thinks he has 
a good point of limitation which will 

(i 92.0.9851; 11 Ind. Dec. ‘Nn. s.) 651.. : 

(2) 24 A. 461; A. W. N. :1902) 136. : 

(3) 25 A. 280; A. W. N. (1903) 39. < 

(4) 31 Ind. Cas. 914; 40 P. R. 1916; 133 P. W. R. 1916. 

(5) 59 Ind. Cas. 616; 33 P.- W. R. 1921; 3 L, L, J. 
59; 88 P. L. R. 1921. : ; 
- (8) 72 Ind. Cas. 410; (1923) A. I. R. (LU) 425, 

(T) 26 M. -604-13 -M. L. J. 308. - 
(8) 16 Ind, Cas, 1; 34 A. 592; 10 A. L. J, 130. 
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decree futile. So far from courting a deci- 


Bion on the merits he.is trying to burke 


such a decision altogether. In such cir- 
cumstances we cannot but hold that an 
order setting aside the ex parte final dec- 
ree while retaining the er parte prelimi 
mary decree is an order "affecting the 
decision of the case.” pe 

- We consider, therefore, that it is open to 
us to consider the propriety of the District 
Munsifs órder allowing the final decree to 
be set aside. The application was out of 


time and we can see no reason for indul-. 


gence or for not enforcing strictly the law 
of limitation. ^ Technicalities may be 
waived in the case of a party bona fide 
seeking to do justice as well as to get it; 


but the defendant's lodge is too apparent.: 


He admits the mortgage claim, as he does 
not challenge the ex parte preliminary 
decree, .but seeks to defeat it by a techni- 
cality of law affecting the final decree which 
only became available to him on the later 
interpretation. of the law: of limitation. He 


would seek to enforce the law of proce- - 


dure against the plaintiff while claiming 
absolution for himself.from the .law. He 


would re-open the suit only to the extent: 


to- which it "would benefit . himself. We 
‘are not prepared to relax the law of limita- 
tion in.favour of such a person. We, 
therefore, hold that the application to set 
aside the final decree was out of time. The 


result ‘is that the final decree of 15th Sep-- 


tember 1917 stands. ` We, therefore, reverse 
the order of the lower Appellate Court 


and we direct accordingly. The.defendant . 
will pay the plaintiff's costs in the lower ' 


Courts,:he will get'his costs in this appeal. 
“OWN. V. wee ^ Appeal allowed. 
Z. K; ap A eg 


OUDH JUDICIAL COMMIS- 
` SIONER’S COURT. ` 
SgcoND CiVIL APPEAL No. 166 or 1923. 
! Oetóber 14, 1924. 
Present :—Mr. Neave, A. J. C. 


MURLIDHAR-—DEFENDANT—APPELLANT - l 


» versus 
FAQIR BAKHSH-—PLAINTIFF AND | 
RAHIM-BAKHSH Anp ornggs—DEFENDANTS 
©. 7 ——RESPONDENTS. . : - 
Civil Procedure Code (Act V.of 1908), O. XLI, v. 
17-—Counsel instructed to* apply for adjournn:nt-- 


Adjournment refused—-Dismissal of appeal, naisre of 


— Appeal, whether les; 


MURLIDHAR V, FAQIR BAKHSH. - 


enable him to "render the preliminary . 
p yc hálf of the appellant who is not prepared to argue the 
` case does not amount to an appearance of the appel- 


-to argue 


- 
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` The mere attendance in Court of a Counsel on be- 


lant within the meaning of O. XLI, r. 17 of the U. P. 


. C:, and the consequent dismissal of the appeal must 
_be regarded as a dismissal in default and is not uLen 
‘to appeal [p. 812,001. 1.] 


.A-Counsel on behalf of an appellant made an appli- 
cation for adjournment of the hearing of the appeal 
and on the adjournment being refused stated that he 
was not-in a position to argue the appeal. The Court 
then referred to the judgment of the lower Court as 
clear ànd well-reasoned and remarked that there was 
nothing on the face of it to suggest that any mistake 
had been made either in law or in fact. It wound up 
with the remark “The appellant's Counsel being 
unable to argue the appeal I have no alternative, 
therefore, but to dismiss the appeal with costs:” 
‘Held, that the order dismissing the appeal was 
really one dismissing it in default and was not 
appealable. [ibid] - $ 2 
(Case-law referred to.) | ; 
- Second appeal against a decree of the 
District, Judge, Lucknow, dated the 
lst February 1923, preferred against that 
of the Additional Subordinate . Judge, 
Lucknow, dated the 22nd September 1922. 

Messrs. Ram Bharose Lal and Raj Narain 
Shukla, for the Appellant. 

` Messrs. A. P. Sen, Zahux Ahmad and 
Ganga.Dayal Khare, for Respondent No 1. 

Mr. Rajeswari Prasad, for Respondent 


No. 3. 


- JUDGMENT.—This is an appeal 
against an order of the District Judge of 
Lucknow dismissing the appellantes suit, 
. A preliminary objection is taken by the 
respondent that no appeal lies, inasmuch 
as no decree was passed by the lower 
Appellate Court, but the appeal was in 
réality dismissed for default. . | 

The facts of the case as set outin the 


‘order of the lower Appellate Court are, 


that an application was made by Counsel 
on. behalf of the appellants in that Court 
asking for adjournment, on the ground 
that their Counsel was unable to appear 
that day. The Court refused to allow an 
adjournment, and the Counsel who filed 
ihe application on behalf of the appellants 
stated that he was not himself in a posi- 
tion to argue it. The Court then referred 
to the judgment of the Court below as 
clear and well-reasoned, and remarked 
that there was nothing on the face of it 
to suggest that any mistake had been 
made either in law or in fact. lt wound 
up "The appellant's Counsel being unable 
the appeal, l have no alternative, 
therefore, but to dismiss the appeal with 
cree contended on behalf of the respond- 


e 
- 
- 
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ent that though the learned Judge does 
refer to the jüdgment of the Court below, 
his dismissal of the appeal is clearly not 
based on any. determination of the merits 
but only on the failure of the appellant's 
Counsel to put in an appearance, and 
his order is really passed, though he does 
not say so, under O. XLI, 1. 17, of the 
CŒ. P. C. A large number of rulings has 
been cited from: the reports of nearly all 
the High Courts in India in support of 
the proposition that the mere attendance 
at the Court of a Counsel who is not pre- 
pared to argue the case does not amount 
to an appearance.of the appellant within 
the meaning of O. XLI, r.17. These rulings 
begin in the case of Calcutta with Buldeo 
Misserv. Syud Ahmed Hussein (1), and in the 
case of Allahabad with Mansab Ali v. 
Nihal Chand (2). The question has been 
discussed ‘at considerable length and the 
authorities up to that date considered in 
a Full Bench decision of the Calcutta 
High Court in Satish Chandra Mukerjee 
v. Ahara Prasad Mukerjee (3), when ‘it 
' was laid down that an application by a 
Counsel or Pleader who is instructed only 
to apply for an' adjournment, which’. is 
refused, is not an appéarance within the 
meaning of the C. P. C, and in such 
circumstances, the dismissal is one for 
default, A different viéw was taken ina 
Madras ĉase, Pütinhare Tarkatt Rama 


Münnadi v. Vellur Krishnan Menon (4), 


it later on that High Court also in 
Gupata Row v. Maria Susaya Pillai (5) 
came into line with Calcutta and Allahabad: 
The same principle has been adopted by 
the High Court ‘of Patna in Lalji Sahu 
v. Lachmi Narain’ Singh (6); Muhammad. 
Bakar Ali v. Ohulhai Mahton (7) and Ram- 
dhan Tewari v. Bishun Pragash Narain 
Singh (8). 

e principle underlying these decisions 
a by Sir Arthur Strachey in 
a Full Bench case in Lalta Prasad v. 
Nand Kishore (9), where he pointed out 


1 V, R. 143. - 
6) dd M isg: A-W. N. (1893) 113; 7 Ind. Dee. (xi 8) 


uo 34 C. 403; 5 C, Li J. 247; 2 M. L. T. 123; 11 O 
W.N. us aM 
26 M. 267. f 

B 30 M. 274; 17 M. L. J. 225. 

(6) 47 Ind. Cas. 27; 4 P. L. J. 355. 

(1) 52 Ind. Ces. 290; 3 P. D. J. 712. 

(à 54 Ind. Cs. 715; 8 P. L. J. 17; 1 P. L. T. 156. 
*(9, 22 A. 66; A. W. N. (1899) 176; 9 Ind. Dec. (4. s.) 


1015 (F. B.). : 
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that if Pleaders were not duly instructed 
and àble to answer all material questions 
relating to the suit, if they were instructed 
only to apply for an adjournment, then 
the plaintiff did not appear. = 

In the few decisions which.the learned 
Counsel for the opposite party has been 
able to adduce, it does not appear’ that 
the reported cases on the subject had been 
brought to the. attention of the Judges 
who delivered them, and certainly they 
carry no weight ‘against the general con- 
sensus of opinion in the other direction, ` 

The main point taken by the learned 
Counsel for the appellant is that his client 
was misled by- the fact’ that the lower- 
Appellate Court passed what purported 
to be a decree. In these circumstances 
he supposed that he was bound to file 
an appeal, and did not realise that he 
Should have made an application to have 
his ease restored to the file. It is true 
that a formal decree was prepared. This, 
however, was clearly due to a mistake on 
the part of the Judge's office, which did 
not appreciate the real nature of the 
Court’s order. Though this mistake may 
perhaps have contributed to, mislead the 
appellant it cannot enable him to file an 
appeal to which he had no right under 
the Statute. It was the business of his 
Legal Advisers to discover what the real 
nature of the order was which had. been 
passed against them, and to take such 
steps as the law provided to have it set 
aside if possible. ` SUN: . 

The preliminary objection must prevail : 
The order passed by the lower Appellate | 
Court was one under O. XLI, r. 17, against 
which no appeal is provided by the C. P. 
C. The appeal is aecordingly dismissed 
with costs. f 


Z.K.- -- Appeal dismissed. 


MADRAS HIGH COURT. 
‘SEconpD CIVIL APPEAL No 978 or 1923. 
July 23, 1924. 
Present:—Mr. Justice Devadoss. 
SITHAMRAJU ANANDA RAO 
AND OTHERS—DEFRENDANTS Nos. 1 To 6— 
— APPELLANTS 
versus 
Sri Raja VENKATADRI APPA RAO 
BAHADUR ZAMINDAR GARU— 

PLAINTIFF—RESPONDENT. .. . 
Minor—Guardian ad  litem—" Grogs negligence," 
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adhat is—Omission ið file documént, whether negligence 

—Appeal, second--Finding. as to negligence—Mixed 
‘question of law and fact: 


Where a guardian of a minor omits to put forward 
lea which he should have put forward or fails to 


de end a suit-which he ought to have defended, he, 


would be guilty of negligence. But where à suit is 


: prosecüted with die diligence, the mere fact that a. 


certain - document. which might have helped the party 
was not filed in evidénce i is not by itself sufficient to 
show that there wis “gross negligence” on the part of 
the guardian who conducted the litigation on behalf 
of the minor. p. 814; col.l]. - 

To afford a ground for relief. in subsequent pro- 
ceedings, the negligence attributed to a guardian 
‘must be gross ‘négligence in law, that is, such negli- 
gence as would imply that the person guilty of it 
neglected to do what was plainly his duty to do or 
.did something which he ought not to have done or 
omitted to do something which any man of ordinary 
prudence would have done. [ibid.]. 

"Gottepati ra v. Gottepati 
Cas. 16; 27. M. L. J. 486 and Parmeswari Peréhad 
& Narayan Singh s v. Sheo Dutt Rai, 6 C. L. J. 448, dis- 
tinguished. 

‘The quéstion. whether thete was, ‘negligence c or such 
. negligence as would vitiate the proceédings i ing Court 
‘of Law is not a pure’ question of fact but a question 
of mixed law and fact and it is quite competent . to 
ihe High, Court, in second appeal to go into, the 
"question to see whether. there was gross negligence on 
the part of thé: minor's guardian in the conduct of a 
previous suit. [p. 818, cols. 1 & 2.] 

Second appéal against a decree of the 
District Court, .Kistna at Masulipatam, in 
"Appeal Suit "No. 138. .of 1921, presented 
against. that of the Court of. the Ad- 
ditional Deputy Collector, Bezwada, in O. 8. 
No.: 126 of 1920, . 

Mr. V. Ramadoss, for the Appellants. 


Mr. G. Lakshmanna, for the Respondent. 


JUDGMEN T.—The only point argued 
in this second’ Appeal is whether the plaint- 
iff's claim: is. barred by res judicata - by. 
réaSon: of the. decision in S. A. No, 1240 
‘of. 1911, Ex. V.- Both the lower Courts 
havé held that this decision is not binding 


arasamma, 26 Ind. 


on the plaintiff inasmuch as he wasa minor ` 


at the-time and his. guardian, the Court of 
Wards, was: „guilty. of ‘negligence. Mr. 
Lakshmanna who appears for the réspon- 
' dént contends that it is not. opén to this 
Court to go béhind" their finding, But I 
am unable to accept that contention because 


the question’ whether there was negligence: 


or such negligence as would vitiate the 
proceeding ina Court of Law is not only a 
"question of fact but a question of mixed 
law and fact. 
not merely a question of fact but ons of 
mixed law and fact and, therefore, it is 
qüite competent to the High Court iu second 
. appeal to go into the question to see whe- 
ther there was gross negligenco on the 


- 
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part of the minor's guardian in the conduct 
of the prévious suit. The question involv- 


‘ed is as regards the rate of rent for a 


baput . wet land. . The High Court decided 
in 1911 in 8. A. No: 1240 of 1811, vide Ex. 
V, that the rent payable was not at the 
rate claimed - but. at a lower rate, viz., 
Rs. 2-11-4. In the course of the judgment 
the learned J udgés observe that the ques- 


tion of, res judicata was raised but there 


was no clue as to the identity of the 


. lands and the question of res judicata was 


not put inissue in the lower Courts. There 
was another decision of the High Court 
which is evidenced by Ex. B-2 in which it 
was held that the plaintiff was entitled to a 
higher rate at the rate of ‘Rs. 5. The 
question: is whether the Court of Wards 
was grossly negligent in not acting upon 


_ Ex. B-2 when the suit of 1907 which ul- 


timately,came up in S. A. No 1240 of 
1911 was. filed. In -the present case 
no. evidence. has been, adduced to show 
that the manager under the Court of Wards 


was either negligent or that he did not 


conduct the case of 1907 with due care and 
diligence. All that is brought forward is 
that Ex. B- 2.was not relied on for the pur- 
pose of raising the plea of res judicata. 
We do not know. under what circumstances 
the manager and those who hejped him 
in the.conduct of the suit did not rely 


upon Ex. B-2 and did not raise the ques- 


tion of res judicata. The question was 
sought to.be raised.before the High Court, 


"but the High Court found that the identity 


of the parties was not established and, 
therefore, the previous judgment could not 
be res judicata between the parties, and 
they also say: “The First Court states that 
the judgments relating to the previous 
suit give no clue to the identity of the 
lands,” . And. they, go on to say: “The 
Judge í does not hold that the -lands are the 
same and wé have not been referred to 


.. any evidence to show thàt the lands &re 


identical." , And’ they modified the decree 


of. the District Court by giving the plaintiff 
“yent at the lower rate. 


Mr. Lakshmanna 
for. the respóndent contends that the facts 


appearing in evidence are sufficient to make 
out such negligence as would be sufficient 


“to vitiate the proceedings in a Court of 


Law, and.he, relies, upon Chunduru Pon- 


m Rajam Viranna (Y) in support of, 


:(1) 70 Ind, Cas. . 668;...45 M, 425; "5 L, W. 


* | 


. 497 
q i. W. N, 213; (1922) AL RAM) 273; MN t 


Bid 


his contention. In that judgment there 
is an observation ‘upon. which he very 
strongly relies: “It must be such negligence 


.as leads to the loss ofa right which might 


have been successfully asserted if the suit 
had been defended with due care.” This 
sentence taken from its context no doubt 
would lend colour to the ‘contention of 
the learned Vakil. But wa have to see 
under what circumstances that observation 
came to be made, Where a guardian omits 
to put. forward a plea which he' should 
have put forward or fails to defend the suit 
which he ought to have. defended, no doubt, 
he would be -guilty of negligence. But 


: where a suit is prosecuted with due dili- 


gence the mere fact that a certain docu- 


: ment which might have helped the party 
“wis not filed in evidence is not by” itself 


sufficient to show that there was’ gross 
negligence on the part of those who con- 
ducted the litigation on behalf of the 
minor. Itis not every kind of negligence 
that would bea ground for relief in sub- 
sequent proceedings. It must be such 
negligence as would be called gross neglig- 


“ence in law, that is, such negligence as 


would imply that the person guilty: of- it 


. ‘neglected to do what was plainly his duty 


+o do or did something which he ought 
“not to have done or omitted to do some- 
thing which any man of ordinary prudence 
would have done, There is no evidence 
‘in this case that any of the persons res- 
ponsible for the conduct of the previous 
litigation were guilty’ of such negligence. 


. Mr; Lakshmanna relied also upon Gottepati 


Subbanna, v. Gottepati Narasamma (2). In 
that case Sankaran Nair, J., who .was one 
of the Judges found that the guardian put 
forward a false case suppressing the true 
case, knowing that by doing so he was 
endangering the‘ right of the minor. He 
put forward a false claim under a false 
case of adoption knowing perfectly well 
that under a Will the minor was entitled 
to have half the property. It was held 
in that case that the guardian was guilty 


. of gross negligence and that the proceed- 


ings in the suit could not bind the minor. 
The observation in Parmeswari Pershad 
Narayan Singh v. Sheo Dutt ` Rai (3) is very 
general. In every case the Court has to 


see whether the facts aresufficient to make ` 


out gross negligence on the part- of the 


“ (2), 26 Ind. Gas: 16; 27 M. In J. 486, 
6 6 G-L, J. 448, e 


* 
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guardian.. In this case there.isno such 
evidence forthcoming, and, therefore, it 
cannot be said that the Court of Wards or 
their agent or the manager who was in 
charge of the estate of the minor plaintiff's 
estate was guilty of grsos negligence. 
Both thelower Courts have come to the. 
conclusion that there was negligence merely 
on the fact that the previous judgment, 
Ex. B-2, was not relied upon in the suit of 
1907. .Both the Courts have gone wrong, 
and I have no hesitation in holding that 
there was not gross negligence or such 
‘negligence as would be sufficient to vitiate 
the proceedings in a Court of Law. That 
being so, Ex: V is binding on the plaintiff 
as well as on the defendants. : j 
- Mr. Lakshmanna further contends that 
the plaintiff is entitled to ask for asra or 
share of the-produce. But this contention 
was negatived in the previous suit; for the 
learned Judges say: “If the plaintiff was 
entitled to revert to the waram rate or 
claimed to revert toit and the higher rate 
-was agreed to be paid in settlement: of 
that claim, the contract would be support- 
ed by consideration, That was the case in 
some of the decisions referred toby. the 
Judge. But those.are not the facts here. 
And following these decisions ‘we hold that 


-the patta must be modified by disallowing 


the rate of Rs.5 and inserting the lower 
rate." The questions now’ raised .. were 
actually raised and decided’ in the pre- 
vious suit, and, therefore, the plaintiff.is not 
entitled to re-open them. ae MX 
In the result the appeal is allowed:,.so far 
.as the 6th appellant.is concerned who is 
“the only person who is now supporting the 
appeal; and the decrees of the lower Courts 
would be modified by inserting Rs. 2-11-4 
instead of Rs. 5, 6th appellant-is entitled to 
proportionate costs throughout. . .. | , 
. Appellants Nos. 1 to.5 have settled the dis- 
‘putes with , the respondent, and filed a 
'compromise petition. A decree will be. 
.drawn up in terms of the compromise peti- 
‘tion, so far as they are concerned. 


Appeal allowed. 


[85 1. 0. 1925] 
OUDH JUDICIAL COMMIS- 
' - SIONER'S. COURT. 
Szcoxp CIVIL APPEAL No. 257 or 1923. 
October 17, 1924. ` 
; Present:—Mr. Dalal, J. C... 
BADRI NARAYAN AND OTHERS—PLAINTIFFS 
: — ÁPPELLANTS . 
+ > versus 5 
AGENT, BAN, W. RAILWAY; GORAKH- 
PUR AND ANOTHER—DEFENDANTS— 
RESPONDENTS. : 

Railways Act (IX of 1890), s. 79—-Goods consigned 
to Railway Company for carriage—Risk Note Form 
*"B"—Loss of goods—Damages, suit for—Burden of 
proof—Risk Note signed by person delivering goods, 
validity of. 

Where goods are delivered to a Railway Company 
for carriage and the Risk Note is signed by the per- 
son who actually. delivers the goods-to the Railway, 
the , Risk-Note is binding on the consignor and the 
consignee, . 815, col. 2.] : 

Where goods are consigned to a Railway Company 


.for carriage under Risk-Note Form "B" and are lost - 


in transit the burden of proving that the loss was 
caused by the wilful negligence of the Railway 
Administration or the wilful negligence of or theft by 
its servants lies on the plaintiff. |p. 815, col. 1.] - 


Second appeal against a decree of the 
Additional Sub-Judge, Gonda; dated the 
16th May 1923, preferred against that of the 
.Munsif, Tarabganj at Gonda, dated the 7th 
July 1922. . 
' Mr. Bisheshwar Nath Srivastava, for the 
Appellants. : ; 

Mr. G. N. Mukerji, for the Respondents. 


JUDGMENT.—A merchant sued two 
Railway- Companies for the price of the 
.entire, consignment lost in transit. lt was 
booked.at the Victoria Terminus Station 
under Risk Note “B”. This Risk Noté ab- 
solves the Railway Company from a claim 
for damages unless the consignee can prove 
that the loss was caused by the wilful negli- 
gence of the Railway Administration or the 
wilful negligence of or theft -by its servants. © 
The burden of proof in such a case lies on 
the consignee. In the present case thé 
- plaintiff succeeded in the First Court but, 
lost in the lower Appellate Court. This’ is 
a second appeal. * E 4 . 

Two points were urged by “the learned 
Counsel for the plaintiff:— og ba oe 

(1) that the Risk Note Form “B” was not 
valid and that, therefore, the Railway, Com- 
pany was not. protected and (2) that-the 


evidence on the record proves either wilful ' 


negligence of or theft by the Company's 
servants. 

The Risk Note is signed by one Yaswant 
Bal Ktishna broker. He was the man who 


took the bale to the Railway Station for de-- 


BADRI ‘NARAYAN v. AGENT, B. N. W. RAILWAY, 
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livery. The argument was that he was not 
an agent of the consigning firm of Shiva 
Dayal-Mutsaddi Lal, that that firm entrusted 


_ the package to its own servant and that that 


servant had no authority to pass on the duty 
to this broker. . 
According to this argument, under the 
circumstances of the case, the broker was 
not the proper person to sign the agreement 


. under s, 72 (2) (a). If such a contention 


were allowed, all business would be at a 
Stand-still and merchants except possibly 
in this particular ease would suffer much 
more than the Railway Company. The 
Act very properly provides for the signing 
ofthe agreement by the person actually 
delivering the package to the Railway Ad- 


 ministration. It will be ridiculous to expect 
-that in every case the Company should at- 


tempt to find out whether the person who 
actually brought the package had authority 
to sign the Risk Note on behalf of the con- 
signing Company or not. Yaswant Bal 


‘Krishna was the person who delivered the 
‘package to the Railway Company and was, 


therefore, the proper person to sign the 
agreement, The consignor and the con- 
signee would be bound by such signature. 
If, of course, Yaswant Bal Krishna had not 
signed his own name but had signed the 
name of some Company, it might have 
been argued that it was the 4luty of the 
Railway Administration to discover whether 
this person signing the name of some body 
else on the Risk Note had the authority or 
not to sign as an agént. Such a case does 
not arise here. I hold that the Risk Note 
was. valid, 

There is no evidence of any wilful negli- - 
gence of or theft by the Company's servants. 
Reference was made to the evidence on the 
record of Railway servants both in the Trial 
Court and during an enquiry held by the 
Railway Administration. It was pointed out 
that the bale. was missed according to the 


- testimony of the Railway servants between 


Colonelganj and Gonda Kachehehri. The 
case as put before this Court on behalf of 
the plaintiff was that the theft was really 
committed at Colonelganj while the train 
was waiting there for 21 minutes and there 
was no proper watch kept through the wil- 
ful negligence of the. Company’s servants, 
The evidence on the record does not support 
such a conclusion. The train did wait at 
the Colonelganj Station for 21 minutes 
but the Guard says that a watchmaif was 
sent out to watch and that he himself found 


* - 
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Se uut 


all the. seals intact sn the train arrived, 


and just before the train departed after 
he had made over ‘the line-clear to driver. 
Stress was laid on a statement.of the Guard 
that when the train was starting he did 
not notice the watchman. "That, however, 
does nót prove that the watchman deputed 
to watch was not doing his duty. 

It was further urged that iia train had 
slowed down. between Colonelganj and 
Maijapur (a station which was passed by 
the train and where it did not stop) through 
wilful neglect of. the Company's servants. 
Such delay.in the running of a train.is 
common and ‘cannot be taken as negli- 
gence oras a contributing cause to theft. 
Any way, the slowing down of the train 
“would not lead .to the presumption that 
the theft was committed by the Company's 


servants and such slowing down does not: 


amount to negligence. ` The seals were 
intact at the Colonelganj Station and the 
seal -of one waggon, from which this parti- 
cular bale was missed, was found broken 
when the.train reached Gonda Kach- 
.chehri. 'The. probable conclusion is that 
theft. was committed. while, the train was 
running and not by the Company's servants 
or through their negligence. 
I dismiss this appeal with costs. 


Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
. SIONER'S COURT: 
EXECUTION or DEOREE APPEAL’ No. 43 
or 1923. .. 
. September 19, 1924. : 
^ Present: —Mr. pass 2: 0, ‘and Neave, 


Syed SIRAJ AHMAD—J UDGMENT- 
DEBToR—OBJECTOR— — APPELLANT 
versus 
‘Syed IBNUL HASAN AND oTHERS— 
DECREE-HOLDERS—OPPOSTTE PARTY 
— RESPONDENTS. 


Oudh . Laws Act (XVIII of 1876), s. 20—Land ` 


acquired by adverse possession, whether ancestral. 
wand acquired after litigation on ground of adverse 
Papan ah against a talugdar to whom it originally 


polonges, is not ancestral property within the mean- ` 


ing of s. 20 of the Oudh Laws Aot, 


SIRAJ AHMAD v. IBNUL HASAN. 


PEYE m 


b t C. 1925] 


Appeal: against an order of the Subordi- 
nate Judge, Rae Bareli, dated the 2nd 
August 1923. 

Mr. H. K. Ghose, for the Appellaiit, ` 

Mr. Zahur. Ahmad, forthe Respondents. 

J UDGMENT.—This isan appeal from 
an order of the Subordinate Judge of Rae 
Bareli dismissing an objection filed by the 
defendant in..an execution case. The only 
ground urged .before us is that the land 
against which execution has been. taken 
out is ancestral' property within the mean- 
ing of s. 20 of the Oudh Laws Act and’ 
that as such it cannot be sold except with . 
the sanction of the Local Government and 
by the Collector. 

This question was dealt with by the Sub- 
ordinate Judge in his discussion of issues 
Nos 2'and 4 framed by him and he found after 
going into the matter that the land. was 
not ancestral land. The learned, Counsel 
for the appellant relies, first, on cel. : (bof 
the. Explanation to s. 90 defining- ancestral 
land as "land forming an estate or part of 
an estate as defined’ in the Oudh Estates 
Act, 1869." Now, on the learned. C Jounsel's 
own recital of the facts, the land i in quès- 
tion no longer forms part of such:an estate. 
It came into the possession of the defend- 
ant-appellant after litigation. on the 
ground of his adverse. possession against 
the talugdar. Obviously when it passed 
out ofthe talugdar's ownership it ceased 
to form part ofsuch a talugdari estate and 
ceased àlso to retain the character ofsuch 
an estate. ; 

Then the' sppOlant s learned Courisel 
falls back as his second line of defence on ` 


' el.(a) ofthe Explanation. Here again the ` 


history of the land and its acquisition is 
against him. It cannot be said that his 


‘client: has either directly or indirectly i in- 
“herited the land from. the proprietor or that 


it has been owned continuously as is TO- 


quired by cl. (a). 


There is no force in’ this appeal which 


-is dismissed with costs. . 


7. K. “Appeal disinvissed,. 


z 


.sent him ` to hospital for treatment. 


reb LG, 19285), xt ET 


LAHORE. HIGH COURT. 

ORIMINAL APPEAL.NG, 909 or 1922. 
` December 23, 1922; 
Present: —Mr. Justice Scott-Smith and 

+ ~ Mr: Justice Zafar Ali. 

Po usammat GURDEVI-—Convror— 

APPELLANT 
x versus 

EMPEROR ResPoNDENT, 


A ars 


Penal Code (Act XLV of 1860), s. 309—Murder— . 


Poisoning—Cause of death, proof of. 

! Before .& person can bs convicted of murder by 
poisoning, it is essential to prove that the deatliofthe 
deceased was caused by potson and that the poison 
was administered -to him by the accused. 
cause of death cannot be ascertained with certainty, a 


conviction for murder by poisoning cannot be sustain-- 


ed, 

Appeal from an order of. the Sessions 
Judge, Sialkot, ‘dated the 29th August 
1992. 

“ae Public Prosecutor, for the Respond- 


“JUDGMENT,—Tlis is a jail appeal 


by a: female prisoner from a conviction. 


and sentence of transportation' for life 


. unders. 302, Indian Penal Code.: 


. The deceased of whose murder she has 


been convicted was -her husband named- 


Jagat Singh, of about 50 years of age. His 


account of: the event according to his. 


dying declaration was to the following 
elfect:-— “The, appellant cooked food for 
him as usual and served him with it on 
the evening of the 12th June last. It con- 
sisted- of chapatis and -porridge or saluna. 
He perceived that the porridge was bitterish 
and enquired from her why it was so. 
She replied that it was slightly burnt. 
After partaking of it he complained of 


dryness in the throat and spasm in his. 


stomach and took some milk but this 
produced no relief... Then he went to the 
house of Kesar Singh sufed posh and ex- 


pressed to him the suspicion that his wife . 
had administered some poison, to him in . 


food as he had beaten her two or three 
days previously for carrying on a love intri- 
gue with Fateh Singh." 

Kesar Singh sent a chow. vidar to the 
Police Station which was only one mile off, 
to report there, . 
ed on receiving the report and found Jagat 
Singh in a critical condition. Therefore, he 
recorded his dying declaration and then 

e 
was vomiting and purging and died in 
hospital on the ensuing morning at 5-40 A.M, 


The Sub-Assistant Surgeon who attended 


92 


GURDRYI v. "— 


Where the’ 


A Head Constable arriv-. 


81? 


him in the hospital sispected . . poisoning 
by arsenic. .'lhe post mortem signs, noted 
by the Civil Surgeon were that "the brain, 


lungs and stomach were congested and 


the "pupils were dilated. 'The cause of 
death was not stated but the stomach with 
-its contents and pieces of viscera were 
sent to the Chemical Examiner because 
there was suspicion of an irritant poison, 
such as arsenic. 'The matter vomited and 
purged by the deceased was also sent to 
the Chemical Examiner. , He found opium 
in the stomach and its contents and 
mercury in the matter vomited and purged. 
The Civil Surgeon could not explain how 
these two different poisons could exist one 
‘iñ the stomach, and the other in the matter 
vomited and- ‘purged. Obviously if. the 
man died of a mercurial poison or of opium 
‘or of both, these drugs should have been 
found in the viscera. 

Butthere was against the appellant her 
confession made before a Magistrate in the 
course of Police investigation to the effect 
that Fateh Singh Jat had illicit intimacy 
with her, that ‘the deceased discovered it 
and beat her, that Fateh Singh gave her a 
pill of aconite to administer to her husband 
to kill him and, that accordin gly she mixed 
a portion of the pill in the porridge and 
that he was seized with vomiting after 
eating it and died on the ensuing morn- 
ing. “She produced the rest of the pill 
which was sent to the;Chemieal Examiner 
who reported that there was no poison in 
it. She retracted the confession during the 
Magisterial enquiry and stated that she 
was tutored-by the Police to make the said 
confession. Before the Sessions Judge she 
repeated the story of the pill and added 
that it was supplied to her by Fateh Singh 
to beadministered to the deceased to cure 
him of impotency. The learned Sessions 
Judge disagreeing “with the majority of 
the Assessors arrived at the conclusion. | 
that the circumstantial evidence reviewed 
above was sufficient to bring the charge of 
murder home to the appellant. But before 
convicting her of murder it was essential 
to prove "(D that the death was caused 
~by, a poison, and (2) that- the poison was 

administered to the deceased by the ap- 
pellant. Admittedly there was no direct 
evidence ‘as to (2) and the evidence on (1) 
was inconclusive and highly unsatisfactory, 
because as already stated the cause -of 
death was not proved atall, The learned. 
Sessions Judge says i in his judgment that 


8$ > 
the Civil Surgeon. did the Sub-Assistant 
Surgeon were unable to say what poison 


was actually administered and that there 


was no evidence on the record to show 
what poison had been administered. -The 
appellant's own confession. was not true 
because the deceased did not die of aconite 
poisoning nor was aconite found in the 
pill produced by her. The Sessions Judge 
himself was’ of opinion that the confession 
was false and that no reliance could be 
placed on it, We are, therefore, of opinion 
that the evidence on the record is quite 
insufficient to establish the charge. The 
learned Publie Prosecutor also stated that 
he could not support the conviction and 
that there was no case against the appel- 
lant. 

‘Therefore, wè accept the appeal and 
S release of the prisoner from jail forth- 
with 


Z, K. Appeal accepted. 


|. ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 442 or 1924. 
Octóber-20, 1924. 
. ‘Present:—Mr. J ustice Mukerji.. 
SAMOKHAN—Accusep—APPLicant 
"Versus 


. EMPEROR--RESPONDENT. 

Penal Code (Act XLV of 1800), ss. 182, 
formation to Police—Definite charge of 
Offence. 

There is an essential difference between a mere 
. information to the -Police and a definite statement to 
it that a certain person has committed a certain par- 
ticular offence. ln the latter case, which is much 
graver than the former, e, 211 of the Penal Code 
"applies. < 
~ ` Accused laid a clear and definite information before 
the Police to the effect that there was a dacoity in his 
house and that certain particular persons had taken 
part init. It was found that no dacoity had taken 
place and that, at any rate, the persons mentioned by 
the accused never took part in the dacoity : 

Held, that the accused was guilty of an offence under 
s. 211 of the Penal Code. 
, Kashi Ram v. Emperor, 82 Ind. Cas. 167; 
- J, 829; 100. & A. L. R. 918, followed. 
Criminal revision from an - 


211 —In- 
offence— 


22 A. L. 


order of tlie 


CUM Judge, Agra, dated the 19th July - 
192 


“Mr. Saila Nath Mukerji, forthe Applicant. 


The Assistant Government Advocate, for 


fhes Crown, 
JUDGMENT.—Two unma have been 


NAYAN ULLAH V, EMPAROR. = > 


` certain particular offence. 


[85 T. C. 1955) 
urged in this case. The first one is that the 
offence wasreally one under s. 182 of the. 
Indian Penal Code, and mot one under 
s. 2llof thesameCode. "The finding is that 
the applicant laid a’ clear and definite 
information before the Police, to the effect 
that there was adacoity in his house and 
certain particular personstook part in it. 
It has been found that no dacoity took 
place, and at: any rate the persons mention- 
ed never took part in the dacoity. The 
question in the circumstances is. whether: 
the case falls under s, 211 of the Indian 
Penal Code or not. 

. The latest pronouncement upon the point 
is by Walsh, A. C. J., and Ryves, J. in^ 
the case of Kashi Ram v. Emperor (1). è 

- It seems to me that there is an essential 
diference between a.mere information to 
the Police anda definite statement to it. 
that a certain person has committed a 
In the latter 
which is much-graver than the 

s. 2llof the Indian Penal. Code 

In my opinion the conviction ‘is 


case, 
former, 
applies, 
right. 
“As regards the sentence the applicant 


. was fortunale enough to have the original 


sentence reduced by the learned Sessions 
Judge, toone of nine months’. rigorous 
imprisonment. ` ` E 

Having regard to the fact that the chargé 
brought "by the applicants fell within tlie 
second. portion of s. 211, a sentence of 
nine months’ is a light one. I ‘refuse to 
interfere with the sentence. The applica- 
tion is rejected. . : 

: Z. K. Application rejected, * 


i de 82 Ind. Cas. Ie 22 A. L. J. 829; 10 O, & A L. 


CALCUTTA HIGH COURT. 
URIMINAL APPEAL No. 169 or 1924, 
July 17, 1924. 

Present ——Justice Sir Babington Newbould, 
Krt., and Mr. Justice Mukerji, 

NAYAN ULLAH AND OTHERS— 
APPELLANTS 
versus 
. EMPEROR— BsPoNDENT, 

Penal Code (Act XLV of 1860), ss. 109, 147, 149, 
150, 188, 304—Criminal Procedure Code (c Act V of 
1898), ss. 936, 297, 8898— Riot— Person charged with 
actual culpable homicide, whether can. be convicted e 


[85 I. O. 1925]. * —— NAYAN ÜLLAH 
constiiuctive culpdble hòmicide — Minor — offence --- 
"Doubt" under s..2386, meaning of—Hiring person «to 
commit Plot and riot, whether same transaction— 
Person hired, acqitittal.of, effect of, on person charged 
with hiring—Disobedience of order and abetment of 
disobzdienze—Common object. . ; 

Ordinarily a pərson cannot be convicted at a Sas- 
sións trial of an offence with which he has not been 
enarged. The exceptions to this rule are to be found 
in ss. 237 and 238 of the Or. P. O. [p. 819, col.” 2.] 

Section 238 of the Or. P. ©: has noapplication to a 
case where a màn who is charged with actual culpa- 
ble homicide is convicted of constructive culpable 


homicide, inasmuch as constrüctive culpable homicide . 


cannot be said to bea minor offancs compared with 
-actual culpable homicide. [ibid.] ; 
Ths doubt referfed toin s. 236 of the Cr. P. C. must 
be a doubt as to the application of the law to 
proved facts. The sestion has no application where there 
may be a doubt as to facts which constitute one of 
the elements of the offenes. [p. 819, col. 2; p. 820, col. 1:] 
9 Where a person is charged with an offence under 
.8. S0£ read with s: 150 of the Penal Code and the 
chargə against him is a definite one of having 
engagad or employed a particular person to commit 
culpable homicide-not amounting to murder, and the 
Jury holds that the latter did not commit the culpa- 
ble homicide, tha person charged with having engaged 
or employed him cannot be convicted of constructive 


EH 


homicide under the provisions of s. 150 of the Penal ` 


Code. [p. 820, eol. 1.] - 

-The offence of hiring a person.to take part in a 
riot isa separate and distinct offence from the riot 
itself and ordinarily the hiring and the riot would 
bə separate transactions. There may, however, be 
circumstances in a case which might justify the 
Court in holding that the alleged hiring or employ- 
ing-and tha riot were part of the same transaction. 
(p. 820, col. 1.] 4 - 

‘Where certain persons jointly enter on certain land 
in defiance of an order that has been passed under s. 
144 ofthe Cr. P. O., though some of them may be 
guilty of an offence under s. 188 of the Penal Code 
and others of abetment of that offence, nevertheless 
the common objectofthem all isone and the same. 
[p. 821, col. 1] . : ; 3 ; 

Criminalappeal against an order of the 
‘Additional Sessions Judge, Sylhet. . 

Mr. Camell, Babus Hemendra Kumar Das 
and Priya Nath Dutta, for the Appellants. 

Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Crown. . . 
`~ Babu Benoyendra Nath Palit, for the 
Complainant, : ` 


` JUDGMENT.—The eleven appellants 


before us and two others were tried before. 


the learned Additional Sessions Judge of 
Sylhet and a Jury on various charges aris- 
: ing out of a riot'in the course of which ore 

Kabir Ulla was killed. The first appel- 
lant Nayan Ullah was charged with offences 
of rioting, rioting' armed with a deadly 
weapon and with culpablé homicide not 
amounting to murder by causing the 
death of Kabir Ulla. The llth appellant 


Kedar Nath Chowdhury was charged with ` 


the offence of committing riot and for be- 


' 


V. EMPEROR. 
-ing liable for culpable homicide commited 
“by Nadyan ‘Ullah under the provisions of 
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s. 149, Indian Penal Code, and also for being 
liable for the same culpable homicide by 
reason of the provisions of s. 150 of the Code. 
The other accused were charged with riot- 
ing and also for being liable for the cul- 
pible homicide committed by a member 
of that unlawful assembly by reason of 
s. 119, Indian Penal Code. Two of the 
accused were acquitted. Nayan Ulla was 
convicted on the unanimous verdict of the 
Jury of rioting punishable under s. 147, 
Indian Penal Code, and also of being con- 
structively liable for culpable homicide 
under the provisions of s, 149, Indian Penal 
Code; this being an offence with which he 
Had not been charged. Kedar Nath was 
found guilty by the - Jury under s. 304, 
Indian Penal ‘Code, read with s. 150 
Indian Penal Code, and not guilty under 
8. 147, Indian Penal Code, and s. 304 read 
with s. 149, Indian Penal Code. Theremain- 
ing nine appellants were found guilty under 
s. 147, Indian Penal Code, and s. 304 read 
with s. 149, Indian Penal Code. The two 
aecused who were acquitted were given 
the benefit of doubt by the Jury. 

The ‘first point taken in this appeal is 
that the conviction of Nayan Ullah under 
8.304 read with s. 149, Indian’ Penal Code, 
when he was not charged with such an 
offence is bad in law. We think this ob- 
jection must be maintained. Ordinarily 
a person. cannot be convicted at a Sessions 
trial of an offence with which he has not 
been charged. There aresome exceptions to 
this rule which are to be found in ss, 237 and 
238, Cr. P. C.' Section 238 can have no appli- 
cation in this case. Constructive culpable 
homicide cannot be said to be a minor 
offence compared with actual culpable 
homicide with which Nayan Ulla was charg- 
ed. It has been argued thats. 237, Cr. P. G., 
might justify this convietion. Section 237, 
Cr. P. C., provides for conviction of a per- 
son of an offence not charged but which 
might have been charged under the pro- 
‘visions of s. 236, Cr. P. C. That section 
provides that "ifa single act or series of 
acts is of such a ature that it is doubt- 
ful which of several offences the facts which, 
can be proved will constitute, the accused 
may be charged with having committed 
all or any of such offences", It is a sett]- 
ed law that the doubt referred to in thjs 
section must be a doubt as to application 
of the law to the proved facts and the sec- 
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tion has no ‘application where there may 
- be a doubtas to the facts which constitute 
one ofthe elements -of the offence. Here 
the: case for the prosecution on the eviderice 
was that Nayan.Ulla had actually caused 
the death of Kabir Ulla by stabbing him in 
ihe neck with a spear. TheJury though they 
actually returned no verdict on that charge 
must be held to have found that it was not 
proved that Nayan Ulla actually inflicted 
the fatal wound. In fact by acquitting 
him of the offence charged under s. 148, 
Indian Penal Code, it would seem that 
they did not believe the evidence that hé 
was armed with a spear. On the case as 
made by the prosecution there cannot be 


any doubt as to what offence would have’ 


been committed if the witnesses had been 
believed. It was clearly a case in which 
thé accused would have been liable under 
the' provisions of s. 204, Indian Penal Code. 
Taking this view we must hold that the 
conviction under's.304' read with: s. 149, 
Indian Penal Code, was’ illegal and must 
be set aside. ` 

The next point taken is “ds regards the 
conviction of Kedar Nath under gs. 304, 
Indian Penal Code, by reason of the provisions 
of s. 150. The charge framed against Kedar 
Nath under these sections is in the follow- 
ing terms. `: That you on orabout'the Ist 
day of May 1923 at the band Baban Khamar 
engaged or employed your co-accysed 
Nayan- Ulla’ to join as, or become, a meniber 
ofan unlawful assembly and that thé said 
Nayan Ulla asa member of such unlawful 
assembly in pursuance of such engage- 
ment 'or employment committed culpable 
homicide : not amounting to murder by 
'eausing the death of one Sheikh Kubir 
and thereby committed an offence punish- 
able under ss. 304-150. of the Indian Penal 
Code, and within the cognizance of the 
Court.of Sessions". 'The charge, therefore, 


against this accused. is a definite one of ' 


having engaged or employed one person, 
the co-accused Nayan Ulla and further 
Kedar Nath's liablity under this charge is 
by reason of: this Nayan Ulla having com- 
mitted: culpable homicide not amounting to 
murder, ‘The. Jury having found that 
Nayan-Ullah did not commit the murder we 
hold that’ Kedar. Nath could not on this 
charge be convicted of. constructive- cul- 
pable homicide under the provisions. of 
s. 150. The Jury should have been direct- 
ed ^ that on this charge as framed they could 
not conviet Kedar Nath unless they found 
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that the culpable homicide had been.. com- 
mitted by Nayan Ullah. Further we find. 
that in explaining this charge to the Jury 
the learned Sessions Judge seriously mis- 


direéted them. He tells them that some of 
the necessary points of proof are not only 


. that the accused hired or engaged to the 


person in question but also.in the alterna- 
tive that he :prompted or connived at such ` 
hiring, ete. ‘his he should not have done: 
as there is no reference to prompting or 
connivance in the charge as framed. But 
nevertheless he went on to explain at 
length what would constitute connivance. 
He further went on .to say “you. must 
find that there had been an unlawful as- 
sembly composed of persons said to have 
been hired by the accused, and in the 
course of which some offence had been 
committed for which the accused would 
have been responsible" equally with those. 
who were members “of that unlawful as- 
sembly before you can convict the accused." 
The serious misdirection here is that he 
speaks "persons" in the plural whereas the 
charge against this accused was limited 
to hiring cr engaging Nayan Ullah. Fur- 
ther we may remark that it was not neces- 
sary that they should find the accused res- 
ponsible for any offence committed .in the 
course of the riot. Ifit was found that the ' 
accused did hire Nayan Ullah to take part 
in the riot the provisions of the section 
would throw the responsibility on him with- 
out any finding ofthe Jury as. to his res- 
ponsibility being necessary. We hold, 
therefore,.that the conviction of Kedar Nath 
on this charge cannot be upheld. 

In connection with this charge a ques- 
tion has also been -urged that the whole 
trial was bad for misjoinder. The offence 
of hiring a person to take part in riot is 
certainly a separate and distinct offence 
from riot itself; and ordinarily the hiring 
and the riot would be separate transac- 
tions. It is hard to understand on what 
evidence the prosecution sought to estab- 
lish the charge which had been framed 
against Kedar Nath under s. 150, Indian 
Penal Code,-read with s. 304, Indian Penal 
Code. But it would seem that they were 
such thatin the special circumstances of 
the case we are justified in holding that 
the alleged hiring or employing -and the 
riot were. the same transaction. In the. 
charge the time-and place of thé hiring or 
given as the lst of May 1923 and band 
Baban Khamar respectively which are the 
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` time and place at which the rioting is alleg- 


edto have'taken place. It does not, appear 
that théré is any suggestion of any meeting 


"between: Kedar Nath and Nayan Ullah at- 


Baban Khamar before the time of riot. 
Further: the offence of culpable- homicide 
for which Kedar Nath is sought to-bemade 
liable by the operation 'of:s. 150 was com- 


mitted in the riot and, therefore, it might. 


be said that the offence charged under 
s. 304/150 was not complete until the riot 
had taken place. Taking this view we hold 
that the plea of-misjoinder fails, «| .. 
. As regards the remaining ‘accused it is 
objected that one-of. the two common - ob- 
` jects stated-in the charge was not an offence 


so far-as the majority of the appellants: 


are concerned. ‘The common objects so 


: stated are, firstly assaulting the deceased ` 
` Kabir Ullah and others and secondly dis- 


obéying -an injunction "under s. 144, Cr. 
P. ©.. It has been pointed out that only 
two ofthe appellarits were persons against 
whom the order of injunction was. directed 
ànd served. It is, therefore, argued that 
‘though they might be guilty of the offence 
' under s. 188 their éompanions could not be 
guilty of the.same offence. It is argued that 
^éominitting an-offence and abetment of it 
' cannot‘be the same common object.. We are 
-unable to accept this^ contention. It ap- 
pears tous that if certain persons jointly 
“enter on certain land in defiarice of an order 
‘that has been passed-‘under s. 144, Or. P. O., 
though some may be guilty of the’ offence 
‘under s. 188, Indian Penal Code, and others 
of abetment of that offence nevertheless -the 
common object of them all was one and the 
same object: : : ` ; 
"Itis further urged that: the charge under 
s, -804 read with s. 149, Indian Penal Code 
against-these appellants must fail on: ac- 
‘count of the- acquittal of Nayan Ullah ‘of 


‘the substantive offence: But in the charge as. 


‘framed agáinstithese appellants they were 
made -liable-for the .offence of culpable 
homicide in-consequence of it having -been 
committed: by one of the members of the 

: unlawful. assembly . without, the name .of 
Nayan Ullah in the charge. That being so 
‘we can see no illegality in the conviction on 

; thatehürge. > 6 .— 7 — V : : 

. _ Our attention has been drawn to the omis- 
‘sion ‘to draw the attention of the Jury to the 


` -> fact that one man was killed and one injur- 


_ ed on the side of the accused as well as. on 
the-side-6f thé complainant. We cannot 


; believe that these.facts werenot in the. mind. 


s 
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ofthe Jury and we regard it asa piece of 
non-direction. of no great importance; On 
the view we hold we think that the senten- 
ces^passed on the appellants other than 
Nayan- Ullah should not be greater 
than that which we pass on Nayan Ullah 
himself. 

-For. the above.reasons we allow this 
appeal in the case of Kedar Nath." We re- 
verse the conviction and sentence passed on 
him and direct that he be acquitted. The 
bail-bond of Kedar Nath will be discharg- 
ed. We set aside the conviction of Nayan 
-Ullah under s. 304 read with s. 149, Indian 
Penal Code. But we uphold the conviction 
of Nayan Ullah under s, 147, Indian Penal 
Code, and. under that section we sentence 
“him to two years’ rigorous imprisonment. 
In the case of the remaining nine appellats 
we uphold. their convictions under s. 304 
read with. s. 149, Indian Penal Code, and 
s. 147,. Indian Penal Code, but we reduce 
the sentence passed on them to two years' 
rigorous imprisonment each: : 

Z. K. ; : 
Appeal partly allowed, 


——— 


. ALLAHABAD HIGH COURT. 

- "OnruINAL: Reviston No. 40D or, 1924, 

2: August 29,1924, . 
Present:—Mr. Justice Mukerji. 

-KESHORI LAL AND OTHERS— APPIICANTS 

At TEE versus 
: EMPEROR--RESPONDENT, 

Penal Code (Act XLV of 1860), s. I86—Refusal of 
subordinate to allow superior to check books— Obstruc- 
tion. , ! 

The refusal of a Patwari to allow a Kanunyo to go 
through his books and to check them is only an act of 
insubordination and is not a criminal act falling within 
the purview of s. 186 of the Penal Code. [p. 822, col 1.] 

_ Criminal revision against an order of 
the Additional Sessions Judge, Meerut, 
dated the 17th of July 1924. 

Mr. C. [oss Alston, for the Applicants, 

. The Assistant Government Advocate, for 
the Crown. ` 


JUDGMENT. —The original charge 


“under. which the, applicants were tried 


was one unders. 353 of the Indian Penal 
Code. The applieants were convicted of 
that-offence and were sentenced each to 
rigorous imprisonment for nine months; and 


-were besides ordered to pay a fine. «There 


"was .an'.appeal to: the. learned Sessions 
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Judge and he disbelieved that any offence 


had been committed such as is defined in: 


s. 353.- But he held that there was an ob- 
struction in the discharge of the duty ofthe 
Kanungo within the meaning of s. 186 of 
the Indian Penal Code and he convicted 
` the applicants of an offence under s. 186 and 
reduced the sentence of imprisonment for 
two weeks, 

‘In this Court it has been contended that 


there was really no case under s. 186 of the: 


Indian Penal Code and the appellanis were 
entitled to an acquittal. 

The facts of the case, as found by the 
learned Sessions Judge, were these: 
Kanungo, Amir-ud-Din, went to a village of 
which theapplicant, Kishori Lal, was the 
newly appointed Patwari, He took out the 
Patwarifor parthal. After that he sent for 
‘him to check his books. The Kanungo 
suggested that he should have his customary 
present, locally known as “fasilana”, of.the 
‘sum of Rs. 14. The Patwari said that he 
was‘ too young to know of these things 
and he had better consult his father 
who wasa retired Patwari. The fatter, 
namely, the applicant Munshi Lal came 
and did not agree’ to the payment of the 
sum demanded. There was thereupon an 
exchange of hot words and ultimately 
Kishori Lal went away with his books. 

Now the question.is whether ‘on this. 


finding a case under s. 186 has'been made , 


out. 

Iam clearly of ‘opinion that s 186 was 
never enacted: to meet a case like this. 
The most that can: be said is that the Pat- 
wari was grossly insubordinate. But it 
was notacase of voluntarily causing ob- 
struction “to any publie servant in the dis- 
charge of his publie functions. Supposing 
that no bribe had been demanded by the 
Kanungo. All- that happened was that the 
Patwari refused to help the Kanungo in 
going through or checking the books of 
kept by him. The learned Judge clearly 
finds that the provocation for hot words came 
- from the -Kanungo. Evenif there was no 
provocation from the Kanungo ihe refusel 
of the- Patwari to allow the Kanungo to go 
through his bcoks and to check them was 
only an act of insubordination and was not 
a criminal act. . 

Iallow the application, set aside-the con- 
viction of the applicants and the sentence. 
They are on bail and they need not sur- 
render. MN 

Z. K. 


Conviction setaside. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 911 or 1922. 
January 23, 1923. - 
. Present: —Mr. Justice Campbell. 
INDAR SINGH AND OTHERS—ÜONYICTS— 
APPELLANTS ` 
. . versus ` 
EMPEROR— RESPONDENT. . 

Penal Code (Act XLV of 1860), ss. 04, 335—Attack 
with chhavis and sticks— Death caused by chhavi blow 
—-Ojfence. t 3 

The accused, three in number, two of whom were 
armed with chhavis and the remaining one with ‘a 
stick; on a slight provocation, attacked the deceased 
and caused injuries to him. One of the accused who 
was armed with a chhavi used the blade of the chhavi 
in attacking the deceased, and the other accused: who 
had achhaviin his hand used the blunt end of the 
Stick and refrained from using the blade. The deceas- 
ed died as a result of the chhavi blow: j 

Held, (1) that the accused who used the blade of 
the chhavi was guilty of an offence under s. 304 (4i) of 
the Penal Code ; 

(2) that the remaining two accused must be pre- 
sumed to have intended at lenst to cause grievous 
hurt and were, therefore, guilty of an offence under 
8. 325 of the Penal Code. mS : 

Emperor v. Bhola Singh, 29 A. 282: A. W. N. (1907) 
51; +A. L. J. 207; 5 Cr. L.J. 120, relied on. 

Appeal from an order of the Sub-Divi- 
sional Magistrate, First Class, with s. 30 


- powers at Moga, District Ferozepore, dated 


the 31st August 1922. ' : 
Mr. Khazan Singh, for the Appellants. 
Mr. Mackay, for the Government Advocate, 

for the Crown. : Pw ud 
Lala Mulk Raj, for the Complainant. 


JUDGMENT.—in this case six per- 
sons were sent up for trial under ss. 304 
and 148, Indian Penal Code. The Magis- 
trate held that there was no offence of 
rioting. He-acquitted one of the accused 
and convicted three under s. 304 read with 
s. 34. These were Bishna, who was sentenc- 
ed to seven’ years’ rigorous imprisonment 
and a fine of Rs. 300, and Indar Singh and 
Waryam Singh each of whom was sentenced 
to three years’ rigorous imprisonment. The 
remaining two, Narain Singh and Mahan 
Singh were convicted under s. 323 and 
sentenced to six months’ rigorous imprison- 
ment. _ ; 

The finding was that the death of one 
Harnam Singh had been the result of an 
attack upon him by Bishna, Indar Singh 
and Waryam Singh in the course of which 
Bishna struck him. a fetal blow on the 
head with a chhaviand the other. two dealt 
him blows with a stick and withthe shaft 
of a chhavi. Narain Singh.and Mahan 
Singh were held to have beaten Arjan 
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Singh who attempted to rescue Harnam 
Singh deceased. ' 

The main fact that there was a breach of 
the peaceat the village Mehna on the even- 
ing ofthe-7th March 1922in the course of 
which Harnam Singh was fatally injured 

-is not denied. The defence set up in the 


lower Court by the five convieted persons, 


all of whom -have joined ‘in the appeal 
before me, that none of them was present 
has been.abandoned. The ‘finding of the 
Magistrate that-Bishna appellant struck the 
deceased on the head with an edged wéapon 


and caused the injury which resulted in 


his death is also not contested beyond a 
plea that the evidence indicates that the 

ersons concerned in the disturbance were 

runk, ‘that it was dark, and that, therefore, 
if is impossible to say who struck whom. 
What has, been urged on behalf of the 
appellants is that the sentence imposed on 
Bishna is too severe,.that s. 34, Indian 
‘Penal Code, does not apply to the cases of 
Indar- Bingh and Waryam Singh aud that 
there was no: complaint of simple hurt 
caused by Narain Singh and Mahan Singh 
to Arjan Singh and, therefore, they should 
not have been convicted. 

In regard to Bishna, the evidence is that 
` 'he used a chhavi and that hestruck Harnam 


'. Singh who was-trying to run away. There 


is no proof of.any injuries caused to the 
` appellants or any persons who might -be 
deemed to have been .theirsupporters and 
what has been elicited shows that there 
was a-one-sided attack on Harnam Singh. 
Itistrue that there is no evidence as to 
previous existence of any serious enmity 
and that the affair arose out of a petty 
quarrelof the moment but thisis hardly 
an extenualing circumstance, and Bishna 
_ in using a weapon like a, chhavi on so slight 
a provocation showed `a callous disregard 
of human life for which he must suffer the 
consequences, lsee no reason for interfer- 
_ ing with his sentence. ` 

It is conceded by the learned Counsel 


representing the Crown that Indar Singh ` 


and Waryam Singh cannot be held guilty 


of an offence: under s. 304, and I agree., 


: There isevidence that Waryam Singh was 
armed with a-chhavi or gandasa but that he 
refrained - trem using the blade when'strik- 
Ang the- decéased. Such conduct is not 
„consistent with a common intention to cause 
. deàth or to infliet injury likely to cause 
death. At.the same time these two persons 
are proved to have Joined i in an attack on 


* 


.rigorous imprisonment. 
Narain Singh and Mahan Singh is dismiss- 
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Harnam Singh with Bishna who was armed 
with a chhavi and, although they are not 
proved to have inflicted individually injury 
amounting to grievous hurt, the act, done 
resulted -in death being caused and they 
must be presumed, as was ruled in Emperor 
v. Bhola Singh (1) to have intended at least 
to cause grievous hurt, That they had a 
common intention is proved from the 
method of their attack. Bishnafelled the 
deceased to the ground and Waryam Singh 
and Indar Singh proceeded to beat him as 
he lay. 

The objection regarding the absence of 
a complaint under s. 323 against Narain 
Singh and Mahan Singh Bas mo force. 
These persons were sent up for trial for 
an offence: under s. 148, Indian Penal Code, 
and the beating of Arjan Singh was an 
incident in the riot which they were alleged 
to have committed. There was no legal 
obstacle to their being charged and convict- 


“ed for the lésser offence on it being held 


that the major offence had not been estab- 
lished. - 

So far as Bishna is concerned, the appeal 
is dismissed. J accept the appeal of Indar 
Singh and Waryam Singh to the extent of 
altering their .convictions to convictions 
under s. 325, Indían Penal Code, and reduc- 
ing the sentence in each case to two years’ 
The* appeal of 


ed. . 
Z. K. Sentences altered. 


ea pada a aa Ri 4 A. Ld, 20755 5 
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ALLAHABAD HIGH COURT. 
CRIMINAL GovERNMENT APPEAL, No. 454 
E. or 1924. 
i “July 22, 1924. 

Present:—Mr, Henry Cecil Walsh, Acting 
Chief Justice, and Mr. Justice Sulaiman. 
EMPE ROR—APPELLANT 

- versus 
RAGHUNATH VENAIK DHULEKAR 
AND ANOTHER—AÀ CCUSED— RESPONDENTS. 

Penal Code (Act XLV of 1800), ss. 151, 188—Criminal 
Procedure .Code (Act V of 1898), s. 149— Procession 
passing mosque with musie—Order by Police Officer to 
stop, disobedience 0j—O ffence—“P? "omulgate", in s. 188, 
Penal "Code, meaning of—"Interpose," ins. 19, Cr. oP. 
C., meaning of. 

A Sub-Inspector of Police, on receiving Po ei 
that a certain procession of Hindus pla 






roe 


DEMO | 


about to pass before a mosque, hurried to the'scene 


- .ünd ordered thé persons forming the procession, who. 


"were being led by the accused, to. refrain from pro- 

'. eeeding in the direction of the mosque with music 

` «playing, as there was apprehension of a serious riot 

if they: did so. , The accused refused to obey this 

‘order’ and advanced towards the direction’ of the 

, "mosque at the “head ‘of the procession playing 
music: ` - 


`o Held, that the accused were guilty of an offence 


-under s..151 of the Penal Code. [p. 825, 001.2] — . 
' Ber Walsh, Actg. C. J.—The word "promulgate". in 


7g, 188 of the Penal Code seems to indicate, if not a 


‘formal document printed or written, at any rate, some 
form’ of-publication. The promulgation: need not be 
in. printing or. writing, and where a Sub-Inspector de 

finitély conveys an order in a loud voice to a crowd in 
. the- street to stop, so that those who are addressed 


‘may understand .it to be a definite order promulgat- . 
‘ed by a public officer in authority, and the order is 
' disobeyed, the case would fall within the purview of- 


. '& 188 of the Penal Code.[p.826,601.1]] °° * 
-277 Per Sulaiman, J.—A conviction cannot 
under- s.- 188 of the Penal Oodé unless it is found that 

; the order. 

‘promulgat: r 
», "the &ceused, (b) that. that public. servant was legally 


ve 


^ disobedience causéd: or ténded | to- cause obstruc- 
Aion, 


aafety, or tended to-canse a riot or affray. [p. 827, col. 2.] 
“Ta be jüstified in directing a certain actto be done 


' 4 or. notto be dong is one -thing and .to 'be legally em- . 
. “powered to order its commission or omission with, 
' . the consequence of the disobedience being punishable, 


inder s. “188 of the Penal Code is quite. another. 
"S [pe 828, col, 1]-* A eat A La E 
Du ^ word d interpose " in.s&.-149 of the- Cr. P. C. 


-conveys the. idea of actively intervening’ and "not" 


- nerély a‘prohibition by word.of mouth. [p. -828, col. 1] 


'UvOrnminal appeal.by thé Local Govern-.. 
ment. from an order of the Sessions Judge, . 


‘Jhansi, dated the 3rd March 1924. 
. -Messrs. P.-L. Banerji, U. 
"TK. N. Lághate, for the Accused. | RE 
"Phe Assistant Government Advocate, for 
"the Crown. ` 4 '. 

" JUDGMENT. 


severely sentenced; by the District. Magis- 
lctrate for an offence under s. 188 of the 
""Indian.Penal Code: They had beeri charged 


bóth under ssi 151 and 188 and the Magis:. 
trate, without acquitting under s. 151, held. 


p „Ahat it was superfluous to consider it. The 


'/ appeal filed;. by Government treats the: 


< charge asone under s. 188. The complaint 
“against. the accused is ‘that they, being two 


public lifein Jhansi, one of them" Raghu- 
h. Venaik: Dhulekar- being a ..High 
and the other Atma Ram Kher 


1 e DJ 
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de- - 


be sustained 


of. which “disobedience” is alleged was (a) 
ed bya public servant to the knowledge of , 


"empowered to promulgate such an order ‘and (c) its . 


annoyance or ‘injury or risk of it toa person law- - 
fully employed, or danger to human life, health or 


S. Bajpai and. 


"Walsh, Actg. C. J.—This isan appeal. 
by, Government against an-acquittal by ihe. 
' Sessions Judge of Jhansi^of two members.. 
. of ‘the publie, who hád-been convicted’ and’ 


Brahmans, and men-of education: engaged . 


berately disobeyed a lawful: order -of the 


- Sub-Inspector in the streets of Jhansi in ithe. | 
. presence of a.large number of people.’ The: 


Sub-Inspeétor says that he:was fetched: by 


‘a message, and went.on a bicycle in conse- 


quenee .of a report that. a procession of a 
considerable body of Hindus, headed; by 
persons playing English musical “instru- 
ments, was threatening to. pass, a Muham- 
madan mosque playing..music, and- that 
there was reason to fear the outbreak of, a 
riot, 


passing the Muhammadan |“ mosque was 


known to everybody to be a cause of offence .. 
-to. Muhammadans, and was just the conduct 
. that was likely to léad from .small beginn- 
ings'ihnto:an extended fight and. riot, with 
«the risk of-loss of life. The Sub-Inspector's 


evidence was that he ordered the, musie to 


"stòp, and .he. ordered , the procession hot 


to advance- while^-playing. music -in the: 
direction of the mosque, and that. thé. two 


"accused who were by.this time in charge of 


(50, (BI ©, 1925] 
"beingalso a High Court Vakil and Chairman 
of the Municipal Board .of . Jhansi,- deli- 


The witnesses on both sides agree . 
- thatthe playing of music in -a- procession 


the procession, and who were at the head ` 


of it playing musical. instruments, ‘defied 
his ‘authority, “told him that -he-had no 


: power to give-such-an order, and did'in fact 
'make.a definite and: determined show. of. 


disobedience by continuing: to. play-the 


: music, and by advancing a certain number: 
: of -steps in the .direction- of the mosque, ' 
- challenging the Sub-Inspector to use force 
and- to take the; instruments from them. 
- That. this is a substantially accurate account 


is perfectly clear upon the evidence. 
is .sufficiently: established 


It 
even if oné 


putin by the. accused and.the witnesses 
whom they : called: h 
their witnesses.stated, that, after the. Süb- 


Chand Singh one .of. 


~ 


` eonfines oneself to the written statement - 


Inspeetor.liad; ordered’, thém to stop, the - 


-two accused, took. up a drum and drum- 


Sticks; and advanced in,-the ‘direction. of . 


the mosque, saying that they would advance 


allow them to do -so.-, The, same- witness 
also stated that the Hindus. wanted to'play 
music in front. of the:.mo$que, and..the 


: Muhammadans, objected” to music being 
“played in ront.of their, mosqué.: A wit- 
.ness, Debi Prasad, called for the. défence, 


stated that the Darogha gave a: verbal 
order, "stop.the music and stop the pro- 


' cession", .and.that the,accuséd insisted on 


‘playing the instruments, while the Sub- 
.Inspector declared that he would never 


. and 
" Ramlila, during Ramlila, and since Ram- 


. in- a "diffieulty, so that-if a riot took place, . 
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„advancing. with music, and did so for two: 
-or three -paces.. He further stated that 


there had been.trouble between the Hindus 
the -Muhammadans before the 


lila, over the question-of music in front of 


“the mosque. ` Babu: Bodh--Raj, who is also 
.& Vakil in Jhansi, and a correspondent for 
` various newspapers, also stated that the. 


communal feeling was very strained over 


the question of music infront ofthe mosque, - 
and’ although the accused declared in their. 
“written statement that. they intended..the 
; Snb-Inspector no harm, this witness: states 


that thé Sub-Inspector. asked him not to 
mention the matter- in . his. newspapers, 


clearly showing that the conduct. of the 
accused was not in the public interest, " 


but was calculated: to put the Sub-Inspector 


“which he.might have prevented, he. would 


‘get into. trouble, whereas. on. the: other - 
" hand if-he exceeded his- rights and. went 
. -beyond what was justified in his interfer- 
_. ence with the: accused, he might equally. 
..-getinto trouble with his supériors. 


'There 


Js. a. serious confiict between the written 


Statement of the accused and the evidence’ 


of one of the prosecution witnesses whom 
they have mentioned. 'They declare that 
there were no: Muhammadàáns before the 
mosque; that several were summoned to the 
spot-and were asked by the, Sub-Inspector 


; whether they had any objection to.the 
.'musie, and they said “yes”, but that they . 
~ also. said: that 


there’ "were 
madans,who would attack the procession 


“if it passed the rnosque. -Fhe point made.. 
by: the written- statement i$ a- foolish one, 
. because: nobody. can guarantee that.no. 
. Muhammadan ‘will,use force... The accused 


professed, by their- superior wisdom, to 


know that there was.no risk .of a riot, and, 
` both in their statement to the Sub-Inspector, - 
“and; in ' their written statement, they have 


definitely taken ‘the ground that. the Sub- 


Inspector was- wrong in thinking -tbat - 
there was. any risk, and ‘that .they, the: 


accused, knew: better; but the prosecution 
witness Musawwir Husain said that he was 
at the mosque, that there were about 250 
Muhammadans inside and outside the 
mosque, and that they were threatening 
to lay out corpses if the music was not 


.. stopped.: On. this-evidence. it is perfectly 


clear that the Sub-Inspector was interpos- . 


_. ing within the meaning of s. 149 of the 
`. Or, P, C; forthe purpose of preventing a 
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cognizable offence, namely, riot and grievous 


of “disobedience, because he 


no Muham-. : 
„other words that he was 


‘this section, and that it.is u 
“t0 . press the charge under 
‘the circumstances of this case they over- 
lap, and we have power under s, 493 to 


.order by the Sub-Inspector 


d 
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hurt. If the evidence for the prosecution 
is accepted, the defiance and disobedience 
to the Sub-Inspeotor's order by the accused 
is made much more apparent. I am of 
opinion that the Sessions.Judge took an 
altogether erroneous view of the evidenee 
and misunderstood the charge. He treated 
the charge as though it'was for breach of 
an order given by the Sub-Inspector not 
to pass the mosque, but the order clearly 


.was to stop the musie and to Stop the 


procession then and there. 'The Sessions 
Judge agrees that the accused continued 
to advance beating drums and indieated 
that they would only stop to force and he 
came to the conclusion that they did not 
in fact disobey the order, because even- 
tually the drums were taken away and the 
assembly dispersed, and that they only 
refused to obey without carrying their 
refusal into actual disobedience. This 


view seems to me inconsistent with the 


evidence. 'To take a simple illustration. i 
a father forbade his child to light a PES 


in the.presence of some highly combusti- 


ble material, and the child lif the 
the child .would .be nonetheless pu 
soh [ immediately 
blew it out and no explosion took place 
Whether the offence is one, which, on the 
facts as I find them, comes within s. 188 
of the Indian Penal Code, is. no" doubt a 
debatable question. The principal argu- 
ment áddressed to us was that there was 
no lawful orderby the Sub-Inspector; in 
) not authorised to 
promulgate an order to the accused to 
stop the music, or to stop the procession 
I find great difficulty in accepting this 
view. .But,as my brother is of opinion 
that an.offence has been committed under 
s. 151, it seems to me that justice can be 
done by convicting the. accused under 


nnecessary 
S. 188 as in 


convict.. under either of them. I merely 
content . myself with saying, that with 
reference to the question .whether an 
E in the street 
to a. person to desist from a particular 
piece of conduct, or from an aet which 
he threatens to perform, or repeat,is a 
lawful order within the meaning of the 


section, it is sufficient to turn to s. 149, Qr p. 


O. oy tos. 23, or s, 31 of the Police Att (V of 


e. 
z 
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1861) I donot referto these sections for 
“the purpose of defining the offence in this 
case, nor for ascertaining the penalty for a 
breach of the sections mentioned. To my 
mind they are relevant as evidence of what 
may, or may not, be a lawful order by a 
Sub-Inspector. Section 149, Or.,P. C., autho- 
rises him to intervene for the purpose of 


prevention ofa cognizable offence, and I. 


am unable to see why—if he found that in- 
tervention in the form of a verbal order 
given to persons whose conduct appears 
likely to lead tothe commission of such 
an offence is necessary and sufficient—he 
should not be held to be authorised to give 
such verbal order, and to promulgate it in 
; such a manner as he thinks. best. Similar 
‘ly the sections of the Police Act prescribe 
. among other things his duty to prevent the 
commission of offences and to keep order 
in the public streets. The point was not 
argued before us, but the real difficulty 
which I feel about applying s. 188 is the 
use in the section of the word “promulgate.” 
This is rather an unusual and technieal 
term fora mere verbal order to halt or 
gtop, such as à commanding officer might 
give to trops: Prima facie “promulgate” 
seems to indicate, if not a formal docu- 
ment printed or written, at ‘any rate some 
form of publication. The view that it 
must be printed or written may be reject- 
ed, becatse a large proportion of the 
public in India are: illiterate and ‘cannot 


read orders so promulgated, and ifa Sub-. 


Inspector definitely conveys order in a loud 
voice to a crowd in the street to stop, so 


that those who are addressed may under- 


stand it to be a definite order promulgated 
by:a public officer in authority, it is 
difficult to see how, on the one hand, a 
sudden crisis is to be otherwise: dealt with, 
and how a person defying the policeman 
is to be punished, and, on theother hand, 
where theline is to be drawn between a 
verbal- order loudly promulgated and a 
mere verbaleommunication in the nature 
of persuation or even command quietly 
communieated to the person whose conduct 
iscomplained of, butout of the hearing of 
other members of the public. This is a 
question seriously affecting the protection 
which Courts of, law. must, necessarily give 
within the law 6 Police Officers acting 
within the scope of their authority, and 
I fiad a difficulty in holding that the 
- offence in this case does not come within the 


- express terms ofs; 188. But as I have said, 


XMPHROR V. RAGHUNATH, 


[85 I. C. 1925} 


itis not necessary for me to do more than 
express my opinion upon this point, as both. 
members óf the Court are agreed that an 
offenee has been committed under s. 151, 
for which we may either order them to be 
re-tried, or may find them guilty and sent- 
ence them under s. 423. and s. 561-A, of 
the Cr. P. C. S ` : 

Sulaiman, .J.—Thisis a Government 
Appeal from an acquittal. The case was 
instituted under ss. 151 and 188 of the Indian 
Penal Code, but the Magistrate considered 


‘that the latter section was more appropri- 


ate and convicted the accused under it, 
sentencing them to six months’ rigorous 
imprisonment anda fine of Rs. 500 each.’ 
The Sessions Judge has acquitted them. 

Certain facts arenot in dispute. There 
had been considetable religious excitement 
for some months in Garhia Phatak, a settle- 
ment of Railway workmen situated on the 
outskirts of Jhansi, over the question as 
to whether Hindu processions with music 
should be allowed, to pass in front of a 
mosque. In October 1923, during the 
celebration of the Ramlila, a riothad only 
just been averted by the intervention.of the 
Police and Magistrates. 

On Novermber the 13th, the Secretary of 
the Jhansi Gaoshala informed the Super- 
intendent of Police that his society would , 
take out a procession on ` November the 
19th in that quarter. Itis strange that if 
there was really a serious apprehension of a 
breach of the peace, no steps were taken by 
the Police to forbid the procession or to 
require licenses under the Police Act. In 
fact, as the learned District’ Magistrate 
himself has remarked, proper Policearrange- 
ments were not made in advance, but 
when on the 19th of November a Gaashala 
procession with a band of musical instru- 
ments was passing along a' route which” 
was to be past thefront of the mosque 
and was actually in sight of it, Sub-In- 
spector Raghunandan Singh, the Police 
Officer in charge of the station, came run- 
ningona bicycle with the intention of 
stopping the advance of the procession 
with music. The Sub-Inspector's state- 
ment is that He was aware that there was 
a .strong feeling between Hindus and 
Muhammadans inGarhia Phatak. On that 
day he was informed by aconstable that 
a procession had arrived and that there 
was a danger of trouble in front of the 
niosque. He ran to the place; saw the 
procession consisting of some 700 or 800 
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men and heard the music. .He' also says 
that he heard à cry from. the Muhamma- 
dans (200 or 300.in number. and assembled 

.near the mosque) tostop the music. Babu 
Raghunandan Singh says that he cried 
out in loud voice several times, address- 
ing the procession generally and the two 
accused in particular “Stop. the music or 
there will be a riot". -Hesays, he had also 
called out, “Stop the band; don't advance". 
.He further states. that he called out to the 


erowd: “Goaway from here, a riot will. 


occur.” and said to the accused, “Remove 
: the crowd from here." The Sub-Inspector 
says: "The band went on playing 15 to 20 
minutes after I had ordered them to disperse 
and half an-hour after my first órder to stop 
' the music.” “As to, the advance he says 
that the procession advanced 6 or 7 paces 
in spite of his order. He says that the 
accused were themselves beating drums 
and advanced a few steps and said that 
they would not obey. orders until force was 
“used. When, however,a constableattempted 
to take the instrument from the accused's 


“hands, they offered no resistance and deposit-. _ 


„ed them “on the ground. He says that he 
threatened to call’ a supposed 
behind the mosque to fire and then the 
crowd retired. This is the gist of the pro- 
secution case, : ; aie i 

The accused filed a joint written state- 
ment in the Magistrate's Court and their 
version was asfollows.:—Sub-Inspector Rag- 
.hunandan Singh came on a bicycle and 
shouted, "Stop, lorry has come, you will 
` all be blown up." -The procession stopped 
and at his direction it also njoved afew 
paces back. The two accused adyanced for- 
ward and asked’ whether there was any 


magisterial order .prohibiting them ‘from . 


marching with misic; the Sub-Inspector 
said that there was none butthat he ap- 


prehended a breach ofthe peace. He would. ` 
. have committed an offence under s. 188 of 
. the Indian Penal Codeunless it be found 


:notlet them proceed, so. they went back 
' to the procession where. it stood. Dhule- 
kar accused took the small drum in his 


: hands, and Kher accused the beating sticks. - 
The. two beat the drum and took one or: 


- two steps. asserting theirright. The Sub. 
Inspector asked them to stop drum-beating. 
They protested and.suggested that the only 
course. open fof the Sub-Inspector was to 
take the drum, from them. The Sub-In- 


spector took up the suggestion and asked - 


a constable to take the’ drum from them. 
When the latter approached and touched 
thedrum they put it -down, They then 
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asked the people to go to their houses, and 
they all departed. n" 

- It is, therefore, common ground that the 
Sub-Inspector prehibited the accused from 
playing music or advancing. In the written 
statement, however, the accused’ did not, 


-in express terms, admit that the Sub-Inspec- 


tor also called on theassembly to disperse, 
‘nor did they clearly deny that the proces- 
sion had been ordered to disperse. 

The District Magistrate was of opinion 
that the order to stop-the music and not to 
advance was an order which the Sub-In- 
spector was legelly empowered to make 
under s. 149 of the Cr. P. C. and that, there- 
fore, its disobedienve was an offence under 
s. 188 of the Indian Penal Code. The learn- 
ed Sessions Judge agreed with this view 
of the law, but came to the conclusion 
that. the conduet of the accused amount- 
ed toa mere refusal to obey and not an 
actual and final failure to comply. He; 
therefore, acquitted them. 

On theevidenceit is impossibleto hold 
that there was no disobedience of the 
order to'stop the music and not to ad- 
vance. Theaccused themselves were not 
the drummers. They took over the drum 
andadvanced a few steps while beating 
‘the drum. They made it quite clear that 
they were determined not to obey the order 
until force was used. They did „disobey it, 
though they offered no resistence when 
force was attempted. -There cannot be the 
least, doubt that they meant to defy the 
Sub-Inspector's order, and meant to flout 
-him. Even if it be conceded that the ac- 
cused never intended to persist in their 
disobedience after force was used, T have 
no hesitation in saying that they did dis- 
obey the order inasmuch as they did ad- 
vance a few steps and did continue to beat 
the drum though ordered not to do so. 

The accused however cannot be held to 


that the order to abstain . from playing. the 
music oradvancing was (a) promulgated by a 
publieservant to the knowledge of the accus- 
ed, (b) that that public servant was legally 
empowered to promulgate such an order, 
and (c) its disobedience -caused or tended to 
cause ` obstruction, annoyance or injury, 
or risk of it, to a person lawfully employed, 
or danger to human life, health or safety, 
or tended, to cause a riot or affray. : 
The Sub-Inspector was a public servant 
and the accused had undoubtedly heard 
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his order. As the order was announced 
publicly and was addressed to the crowd 
generally as well as to the accused i in par- 
ticular, it certainly had been “promulgat- 
ed", and it is not necessary that such an 
order should be in writing. 

I am also of-ópinion that the disobedience 
of the accused did cause, to say the least, 
- annoyance to the Sub-Inspector lawfully 
' employed to prevent a breach of the peace. 
It also did tend to cause a riot as there was 
no knowing to what extent the procession 
might not have been incited to go by the 
open defiance of the accused. 

But. ib is necessary for thé prosecution to 
establish that the Sub-Inspector was “law- 
fully empowered to promulgate such an 
order." The contention on behalf of the 
Crown is that under s. 149, Or. P. C., every 
` Police Officer can “interpose” for the pur- 
pose of preventing the commission of a 
' cognizable offence. It is urged that the 
` word “interpose,” is wide enough to cover 

not only allacts done by him but also all 
orders given by him, Iam unable to give 
“to this word any such wide meaning. In- 


' terpose connotes the idea of actively inter-- 


vening and not merely a prohibition by 
word of mouth.: I am not saying that a 
.Police ‘Officer would not be justifled in 
asking people to door not to do a thing. 
Under certain circumstances even a. pri- 
vate citiaen may be justified in making 
such requests. But to be justified in direct- 
inga certain-act to be done or not to be 
done is one thing, and to be legally em- 
powered to order its commiission or omis- 
sion, with the consequence of the disobedi- 
„ence being punishable under s. 188 of the 
Indian Penal Code, is quite another. : f 

To hold that under s. 149, Cr. P. C., a 
Police Officer can pass any oral order he 
thinks desirable would be to hold that his 
-word islaw. If his powers were to be so 
wide, it would be unnecessary for the Magis- 
strate or the Police to take- any precau- 


' tionary measures in advance, it would be’ 


quite sufficient to send down a Sub-Inspec- 
' tor tothe scene and let him pass all sorts 
- of sweeping orders, disubedience of which 
will entail conviction. Such a method, if 
sanctioned, would deprive the persons con- 
cerned of all opportunity to appeal to high- 
er authorities, and they would have to 
subinit to such orders at the peril of a pro- 
secution. I am of opinion that such wide 
powers vested in a Police Officer would 
sangi unreasonably with the ordinary 
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have been contemplated to be within one 
scope of s. 149, Cr. P. C. 
It is still more difficult to hold.that .a 


* Police Officer can pass orders not only against 


the persons from whom the commission 
of an offence isapprehended but also against 
would-be victims. By considering extreme | 
cases it can be seeh at once to what conse- 
quences a contrary view is likely to- lead. 
Suppose a dacoit aims a gun at the victim of 
the dacoity; a Police Officer instead of rush- 
ing at the dacoit and preventing him from 
shooting, the victim, ordersthe victim to run 
away ; the victim does not move, the dacoit 
shoots but fortunately misses theshot. -Is the 
victim guilty of the offence of disobeying 
the order to run away promulgated by a 
public servant lawfully empowered to pro+ 
mulgate such an order for the purpose of 
preventing his murder? Or, take the case 
of a Police Officer who, appr ehending that 
certain robbers are coming to loot a “Bank, 
orders the manager to close the Bank, the 
manager does not do so. Is he'guilty of the- 
offence of disobeying the order ? 
O£ course, a Police Officer is em powered 
todo many things specifically mentioned 
in the Code. For instance, under s, 42 
he may demand aid in the prevention or 
suppression of a breach of the peace; or 
under s. 151 he may arrest a person design- 
ing to commit an offence; he may “under 
s. 127 command an assembly: o£5 or more 
persons, likely to. cause a disturbance of the 
publie peace, to disperse; and if it does 
not disperse, he may, under s. 128, proceed ` 
to disperse it by force, and he may 
under s. 149 “interpose” for the purpose 
of preventing an offence, or under s. 152,- 
to prevent an injury to property. Persons 
who refuse to disperse or who resist 
him (and not merely refuse io obey his 
oral orders) in the discharge of his legal 
duty, are liable to punishment. But “he 
cannot shirk his duty of interposing effect- 
ively by being.content with an oral order 
not to do a certain act’ and then make the 
persons ordered liable for disobedience of. 


"his orders. 


It has next been suggested by the leur n- 
ed Assistànt Government Advocate that the 
officer might have been empowered to pass 
the order under the Police Act. Sections 
30, 30(A) and 31 have been referred to. One 
may say at once that the Sub-Inspector 

nowhere suggested that he purported to act 
under any of the provisions of'the Police 
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Act. He frankly ‘admitted that he ‘acted 
under s, 149, Cr. P.O, Further, s. .30 does 
not apply to a. Sub-Inspector. Section 30(A) 
is inapplicable, as there had never been any 
license - previously insisted upon.and no 


conditions were, therefore, violated. The. 


provisions of ss. 80 and 30 (A), ifthey had 
been resorted to, would have provided 
ample powers for the Police.(including the 
Sub-Ihspector). to interfere .and stop -the 
procession. .But that was not.done. As to 
8.31 it was never suggested. at the trial 
that when .the Sub-Inspector ordered the’ 
music to be stopped and: the .procession not 
to advance, he was trying to keep. order. 


on the publie road or .preventing an ob-. 


struction. .Section 31, therefore, can have 
no. application; - nor have the accüsed been 
prosecuted under s. 32 of the Police Act. 

.. I have,. therefore, come to the. e E 
that the Sub- Inspector was: not legally 
empowered to promulgate the order that 
ilie music should be stopped or that the 
procession should net advance. The accus- 


ed were accordingly not guilty of any ` 


offence under s. 188 of the Indian Penal 
Code, x 

. I have, . however, “already said that’ they 
were prosecuted under.s. 151 of the Indian. 
Penal Code also.” The District. Magistrate 
was: inclined to believe the prosecution 
evidence . that the Sub-Inspoctor did tell 
the publie to .disperse. He considered 
this to bé “most probable” and emphasis- 
.ed. that “all the prosecution witnesses say 
he did."::He however considered that “as 


; 191 and 188 were practically” equal . 


m gravity, it was unnecessary to apply 


both, particularly as, in his opinion, s. 188, - 
both - as regards its Explanation and its. 


illustration "seemed | more directly applica- 
-ble. | He, therefore, convicted: the accused: 
under s. 188 only. The learned Sessions 
Judge did not at all direct his attention .to 
the ofenbe v under s. 151 of the Indian Penal. 
Code. . 

It cannot be üoubted that under s. 497 
‘Or. P. C., the. Sub-Inspector was legally em- 
powered to order the assembly to disperse 
-when he was conyinced that it was likely 
to: cause a disturbance of the public. peace. 
‘There can be no doubt-that the Sub-Inspect- 
.or.was. fully justified in his apprehension. 
that if the. procession advanced while 
playing the music .there would’ be: a 
-riot.- It was altogether: immaterial .whosé 
action would. provoke.. it.. Having regard , 
‘to the fact that feelings were running 


p 
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high, théré would jos piobabiy have 
been a free fight on both sides. Under 
s. 151 of the Indian Penal Code whoever 
knowingly joins or continues in any assem- 
bly. of fivé or more persons likely to cause 
a. disturbance of the public peacé after 


. such assembly has been lawfully ordered to 


disperse, is liable to punishment. 

' There can be no doubt that the accused 
as‘well as the other members of the pro- 
cession did not disperse for a considerably 
long time. If, therefore, the Sub-Inspector 
did actually order them to disperse, they 
would -be guilty under s, 151. 

As the accused in their written statement 
did not expressly admit that the Sub-In- 
spector had given’ anorder. that the assem- 
bly should disperse, and’ as they actually 
produced a witness named Chand Singh to 
say that. he néver heard the Darogha order- 
ing the crowd to disperse, it is necessary to 
consider what other evidence thereis to cor- 
roborate the Sub-Inspéctor's version. 

ES agannath Singh, Brahmin, who lives 

Tear the mosque in question, has stated 
that the Darogha did address the assembly 


. and told the people to disperse but they 


did not do'so,.and thatit was when the 
Darogha said to the Head Constable “call 
the guárd—order them to shoot” that the 
crowd dispersed. 

‘Similarly, Durga Prasad, another witness 
has stated that the Dar ogha said "'Disperse 
this assembly or there will be a riot" and 
thatin spite of'what the Daroglia had said 
the band went on playing and the people 


“did not disperse, and the two accused also 


“weke there: 
“A ‘third witness, -Musawwir Husain, also 
says that the people did not retire until the 


Darogha : produced his pistol and that they 


‘dispersed only after he said that he would 
call on a guard to fire. 

Another witness, Abdul Karim, says that 
eventually the Dar ogh’ threatened fire. To 


. his ‘previous orders no one had paid any 


notice, either to the order to disperse or to 
Stop “the music. 

„Thus all the prosecution witnesses corro- 
boraté-the Sub-lnspector’s statement that he 
did,order the crowd to-disperse. It is also 
natural to suppose that when he found that 
the leaders of the procession were prepar- 
‘ed to- defy. him and disobey his orders, he ` 
would have ordered them . to disperse. "We 


have. already noted that in the’ joint written 


statement" filed by thé accused’ there was 
“no express denial of tliis'statement of the 
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Sub-Inspector. The other defence witnesses 


also do not expressly say that no order for. ` 


dispersing was given. It is possible that 
Chand Singh might not have heard , this 
order of the Sub-Inspector. “He, however, 
admits that the discussion between the 
Darogha and the accused went on for nearly 
half 'an hour and.that the crowd dispersed 
at’ the bidding of the accused after 
they had put down their musieal instru- 
ments, f 4 ; 

On the evidence, therefore, I am fully 
satisüed that the Sub-Inspector had order- 
ed the accused and the procession to dis- 
perse, and that in spite of that order the 
accused did continue in the said assembly 
and did not disperse for a long time. They 
were, therefore, guilty of an offence under 
s3. 151 of the Indian Penal Code, The whole 
evidence has been read and discussed before" 
us, and.we are justified in convicting them 
of this offence. . 
“At the same time, I am inclined to be- 
lieve. that the accused persons did not 
really intend to disobey the Sub-Inspector 
finally, that is to say, did not intend to 
force their way forward or to persist in 
. their disobedience .even after ashow of. 

force, -Nor did they in any way intend to 
` physically resist the Sub-Inspector in the 
-discharge of his duty. In view of these 
circumstances, I am inclined to take a 
lenient view so far as the question of, sent- 
‘ence is concerned, I may, however, add 
that the accused were given an opportuni- 
ty -to apologize and express their regret 
but by a written application, they declined 
to do so and asked their case to be “judged 
in its true light,” . l E 

By the Court.—We accordingly allow 
this appealand setting aside the acquit- 
tal of the accused persons, conviet them 
under s; 151 of the Indian Penal Code and 
sentence them each to one month's sim- 
ple imprisonment to date from 21st of 
August. 1924 and to pay a fine of Rs. 500 
each or six weeks’ simple imprisonment in 
lieu thereof, Let them be taken to the 
District Magistrate who will make arrange- 

. ments for their custody and transit to 

Jhansi. | 

hK A Appeal allowed; 
f ] . Convictions a:tered. 
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CALCUTTA HIGH COURT. . 
CRIMINAL APPEALS Nos. 165 AND 182 or 1994. 
. July 31, 1924. 
Present:—Justice Sir Hugh Walmsley, 
Krt., and Mr. Justice Mukerji. 
SHIEKH ABDUL AND oTHERS— 
APPELLANTS 
versus 


EMPEROR-—REFSPONDRNT. | 

Criminal Procedure Code (Act V of 1808), ss. 208, 
299— Evidence Act (I of 1872), ss. 24, 25—Trial by 
Jury—Judge and” Jury, functions | of-—Confession, 
voluntary nature of —AM isdirection—Inadmissible 
evidence, admission of, effect. of —Confessional state- 
ment made to Police Officer, admissibility of. i 

Under s. 298 (1) (a) ofthe Cr. P. C. itis the duty of 
the Judge ina trial by Jury ‘to decide on the admis- 
sibility of the evidence, and he must discharge this 
duty irrespective of the question whether objection 
has or has not been taken to the evidence by the 
parties themselves. In the case of a. confession he 
must decide whether the confession is admissible in 
evidence .or not, that is to say, he must consider whe- 
ther it has been duly recorded and whether.it is free 


from the infirmities mentioned in s. 24 of the Evi- - 


dence Act. In dealing with the question of its ad- 
missibility he has to determine whether it is voluntary 
or not. |[p.831,c0]s. 1.& 2.] ^. ` 

Under s. 299 of the Cr. P..C. the Jury must weigh 
and value the evidence admitted by the Judge, and in 
order to doso they also must themselves go into the 
question as to whether a confession adinitted -in evi- 

ence was made voluntarily, for a free and.voluntary 
statement is some guarantee of its truth. (p. 831, col. 2.] 

lt is, thereforo, the duty of the Judge to pluce 
before the Jury the facts and ciréumstances, pro and 


con, with regard to the question whether a confession * 


was voluntary or not and to ask them to form their 
own conclusions as to the character of the confession, 
Where the consideration of the question’ as to whe- 
ther a confession is voluntary or not is taken away 
entirely from the Jury, it amounts toa serious omis- 
sion sufficient to vitiate “the verdict of the Jury, 
[p. 831, col. 2.] : 

Where evidence of bad character of the accused's 
complicity in other crimes, confessional statements 
made to the police and hearsay evidence are admitted, 
it must be assumed that such admission has prejudic- 
ed the accused, and in such a case the trial must be 
set aside, A verdict- based on such inadmigsible evi- 
dence cannot be upheld. [p. 83I, col, 2; p, 832, col. 1.] 

In a trial in respect of an offence under s. 395 of 
the Penal Code the-Invéstigating Police Officer was 
allowed to depose that one of the accused pointed out 


.to him the route taken by him and his comrades in 


going to the place where the alleged dacoity was com- 
mitted and also the place where they divided the 
booty and where they had first met ; ‘ l 
Held, that these were confessional statements and 
having been made to a Police Officer were inadmis- 
sible in evidence. [p. 832, col. J.] ! 
Wherein his charge tothe Jury in u case under 
6, 395 of the Penal Code the Judge failed to give 


- any direction to the Jury with regard to the fact that 


(here was opportunity of recognition and that none 
of the accused were recognised at the time of occur- 
rence: ? 
- Held, that the omission was of vital importance and 


that the non-direction amounted in law to positive - 


misdirection which vitiated the trial. [p. 832, col, 2.] 
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Additional Sessions Judge, Sylhet. f 
Babu Hemendra. Kumar, for the Appellants. 
" Babu Joytish Ch. Guha, for the Crown. 
f JUDGMENT. - i 
Mukerji, J.—Appeal No. 165 is by 
three persons, Sheikh Abdul, Nosim alias 
Nosai and Hazir Ali. Appeal No. 182 is 
by six persons.. Jabedali, Rashid Ali, Isa-. 
bali, Arjan Hajan; Sheikh Mashu and Abdul ` 
Manaf, They have all been ‘convicted 
under s.395, Indian "Penal Code, and sen~ 
tenced to various terms of imprisonment on 
& trial held: by the Additional Sessions: 
Judge of Bylhet with .the aid of a Jury 
who unanimously found all of them guilty. 
Three out of the.nine appellants, namely, 
Sheikh Abdul, Nasim and “Abdul Manaf 
madé confessions which ‘were recorded -by 
Moulvi Mahamed Chowdhuri, then second 
officer of Karimganj. They subsequently 
retracted the said confessions alleging that 
they had made them on account of torture 
and inducement by the Police. The learn- 
ed Judge admitted these confessions in 


evidencé and having pointed out to the . 


Jury the various -facts and circumstancés 
upon. which he held- that the grounds 
alleged in the retractions are not true and. 
also having placed before them the evi-. 
dence of the recording officer made ob-. 
-servations in his charge to the Jury to the 
following effect: “Taking the evidence and 
the circumstances and the probabilities 
into my consideration, lam satisfied that 
the.confessions in question were voluntary 
.and I accordingly hold them to beso.” It’ 
is foryou to decide whether or not they. 
jare true.” He thus gave the Jury to under- 
stand that the question as to whether 
the confessions were ‘voluntarily or not 
was one entirely for him, that he had 
decided that they were voluntary and that 
.all that remained forthe Jury to consider: 
was whether they were true or not. . This 
is hardly the proper way to deal with con- 
fessions in a trial held with the- aid of’ 
a. Jury. Unders. 298 (1) (a), Or. P. C., itis. 
the duty of the Judge to decide on the 
admissibility of the' evidence, and this 
duty he has got to discharge irrespective 
of the question whether objection has or 
lias not been taken to the evidence by the 
parties themselves, He has, therefore, to 
decide whether the confessions are admis- 
-sible -in evidence or not, that is to say, 
he has to consider whether they have been 
duly recorded and whether they are frée 
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from the infirmities mentioned in s. 24 of 
: In déaling with 
the question of their admissibility he has 


.obviously to detérmine whether they are 


voluntary or not. Under s. 299, Cr. P. O., 
the Jury have to weigh and value the 
evidence admitted by the Judge, and in 
order tó do so they also must themselves 
go into the question as to whether they 
were made voluntarily. To judge of the 
truth or falsity of a statement one must 
endeavour to find out whether it was volun- 
tarily made; for a free and voluntary 
statement is some guarantee of its truth. 
It was not right, therefore, to take away 
entirely from the Jury the consideration 
of the question as to whether the con- 
fessions: were voluntary or not; and it was 


‘clearly :the duty of the learned Judge to 


place before them the facts and circum- 
stances, pro and con, and ask them to form 
their own conclusions asto the character of 
the confessions. This has not been done; and 
in my opinion this was a serious omission 
sufficient to vitiate the verdict of the Jury. 
‘As observed before, the duty ofthe Judge 
is to decide on the admissibility of the 
evidence. Inmy opinion there has been 
a Zailure in this respect which is really 
lamentable. The Investigating Police 
Officer was examined as a prosecution wit- 
He deposed to the effect 
that on commencing investigation into 


“the occurrence. which forms the subject-. 


matter of the present case’ he got the re- 
port of another burglaryin Hatirgol Mou- 
zah, about a mile from the house of the 
victim in the present’ case, and he went 
on to depose as follows:—"The complain- — 
ant in that ‘burglary case named three 
persons, Nosai, Rashid and Jaifar (the first 
two being two of the accused isi the pre- 
sent ui as having been recognised by 
her." urther on he deposed as 
follows :—"In connection with that burg- 
lary case I arrested the accused Nosai. 
In connection with that case he made a 
confession before the Magistrate. In that 
confession he also confessed his com- 
plicity in the dacoity in Kaileswar's house 
(meaning the house of the.informant in 
the present case) He implicated Abdul 
Jaifar, Nur, Samed Ali, Hashid, Muslim 
and afew others in that confession", All 
these statements are clearly inadmissible 
in evidence. They amount to evidence of 
bad character, complicity in other crimes, 
confessional statements made to the Pdlice 


) 
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and pure hearsay ‘evidence which on the 
face of” them ‘deserved to be excluded, and 
when let in could not but have prejudiced 
the accused very seriously. Notonly did 
the learned Judge not exclude the said 
statements but he referred to them and 
relied on them in his charge to the Jury 
and this, in my opinion, wasa very serious 
misdirection.’ The. Investigating Police 
Officer was further allowed to depose that 


the accused Sheikh Abdul printed out the 


route taken by him and his comrades in 
going to Kaileswar’s house ‘and the place 
where they divided the booty and that the 
party. had met first at Kanai Bazar. These 
unquestionably were confessional state- 
ments, clearly inadmissible as having been 
made to a Police Officer. They were 
not only admitted but the attention 
of the Jury was also pointedly drawn 
to them by .the, learned ^ Judge in his 
charge. "There are other pieces of evidence 
equally inadmissible in the deposition 
of the' said Investigating Officer ; for in- 
stance, he deposed to the effect that Sheikh 
Abdul in his statement to him mentioned 
the names of Manaf, Hajir, Mashoo, Rajan, 
Nosai and others. In short almost the 


whole of the examination-in-chief of the: 


witness is a mass of irrelevant matter the 
admission of which in evidence could not 
‘but have resulted in prejudice to the ac- 
cused. A “verdict based on such inadmis- 
. sible evidence and on such misdirection on 
the part of the Judge can never be upheld. 

- The confessions made by the three ac- 
cused Sheikh Abdul, Nasim Aliand Abdul 
-Manaf were admitted in evidence; but such 
parts of them as related’ to the other 
occurrence should have been excluded as 
irrelevant. 

Turning then to the directions given 
by the learned Judge on thé evidence 
. whichis on the record, it appears that 
there are omissions on vital points which 
are likely to have prejudiced the accused. 


There was no direction given as to the: 


circumstances pointing to the fact that 
there -was opportunity of recognition, and 
'. the fact that none of the accused were rc- 
cognised was not even mentioned by the 
learned Judge. Then there'is tho very 
important: fact that the articles alleged 
to have: been produced by Abdul Manaf on 
the 22nd May did not find mention in any 
of the two lists of properties originally 
filed by the informant Kaileswar and were 
mentioned in a supplementary list which 
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he filed the dáy after they were produced, 
The Jury were not asked to consider the na- 
ture of the articles alleged to have been re- 
covered from the possession of some of the 
other accused persons and the possibility of a 
genuine identification of them by theinform- 
ant. These, no doubt, are mere omissions; 
but they are omissions on some of the points 
which are of vital: importance and such 
non-direction amounts in law to positive 
misdirection.’ _ ; 

It is unnecessary to-go into further 
details for 1 am clearly of opinion that 
the convictions and sentences passed on 
the accused cannot possibly be upheld 
upon such trial as they had in this case. 

We have been taken through the whole 
of the evidence in the case. It appears 
that beyond some evidence of.association 
which is more or less of a worthless 
character and statements contained in the 
retracted confessions of the co-accused there : 
is really no tangible evidence against five 
of the appellants, viz; Hazir Ali, Jabed 
Ali, Rashed Ali; Isob Ali and Sheikh 
Mashu.’ They should, therefore, be acquit- 
ted and discharged. As regards the other 
four appellants, viz. Sheikh Abdul, Nasim 
alias Nosai,Arjaü Hajan and Abdul Manaf, 
there is some evidence about thenature 
and sufficiency of which I would refrain 
from expressing any. opinion. While set- 
ting aside the convictions and sentencas 
passed against the said four appellants 
1 should leave it open to the authorities 
to proceed further against them or such: 
of them, if any, if they so desired. : 

Walmsley, J.—1 agree. 

Iwant to add a few remarks only. It: 
seems to me surprising that the learned 
Public Prosecutor should tender the in- 
admissible evidence to which my learned 
brother has referred. He is supposed to 
possess greater legal qualifications than 
the Police Officer who conducts prosecu- . 
tion in Committing Court and he ought 
to exercise his judgment on the evidence 
which the Police wish to produce. If he 
had devoted any attention to the Sub-- 
Inspector's evidence he would have seen 
at oncethat much of it was barred by 
the provisions of the Evidence Aet; and 
if he bad decided to keep gut that inad- 
missible evidence; he would have been able 
to. shorten the case cunsiderably by exclud- 
ing the useless evidence about association. 

Z. K. Appeals a:lowed : 
Convictions set aside, 
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. | BIND JUDICIAL COMMIS- 

a an SIONER'S.COURT. . - - 

- -> CRIMINAL  REFERENOE No. 183.0r 1920. - 
<o roe -February 28, 1921.7 000 

`. Presênti—Mr.. Kennedy, J. G., and ~ 

Lg GOD tog cs Mr,.Kemp, iA. J. 0. 4 a 

no ;::.7 EMPERQR—Paosgouror ... 
QU S o Lv meres 0 ss M 
. Pir MAHOMED BUX-—AGoUsED. . . 


‘ Police . Officer" . meaning: of—Confession made ‘to 


~ Mashirs, »ad missibility of--Criminal ‘Procedure: Code < 
- (Act-V lof 1898), 555-164, 7 583—Confession; record of ` 
ition, ‘failure. to: comply with. formalities of, - 


;—Verificà 
, effect of—Irregularity.. — s 

. ‘The meaning of the:words:."in the custody :of' a 
: Polids Ofiesr" in s, -20:0P. tha Evidence “Act, -cannot 


: bs “extanded: by: implication to cases: beyond; what ' 


is. absolutely, necessary, „that is, where.-thé. person -is 
‘really under arrəst :or in. strict supervision and is 
“merely allowad ‘to go fora few moments’ to: converse 
: withthe person “to whoni- the -confession..is -made. 
. Bub where: the accused is not arrested-or under super- 
‘vision, and. is merely being. invited to-explain certain 
“circumstances, it would be. going further than the 


‘seption ‘warrants to exclude: the statement that hs - 


“makas; Outhe ground-that'he is.to’bedeémed in Police 


: custody. : 1t, . however, -by:;no means: -follows,. that . 


,bsziuss tha. statement is admissible, therefore, - it 
shogld' not’be ‘considered with considerable care to 


-s839 how ‘far-relianéé~should:be' placed on such- extra- - 


‘judigial «confession.:. The weight to: be, given -to it 
: dep3ads:very much .on ths:circumstancas of the case, 
.wh»ther :suspicion attached to .the accused. at .the 
' tima, wliathér accused’ was intelligent -or’ ignorant 
' of ‘the possible result ofthe confession, what the posi- 
: tion:of the Mashirs was ‘and: the: like: [p:.834, col. 1:] 

Ths: failure to comply: with: the «formalities - as.,to 
.is'an irrégularit which 
Ore P. OF [p.835 col: 27] 
^ -Réference.~ - a eS ot eae a 

Mrz TG. -Elphinston,:Publie Prosecutor, 
‘for thé. Orown wi in 
* Mt Partabsing Sahibsing: Shahani, for the 
"A6Gusedi . ^ ^"... 8 SM 
ae -. JUDGMENT: 


i 


< Kennedy, J. C.—(Febrüary 21, 1921).— - 


"Iu 'this::oase . the. accused - was - tried: by 


'Ràymond;- Additional: ‘Judicial: Commis- 
-Sioner:of Sind, i: ‘with’ the help -of “the : 
‘Jury for ran offénee: punishable: under ~ je - NIS ce 
'g,°302} in respect::-of the murders of-Haji:: we might:presume .that-the: accused had 
Usman and’ Müsammat: Fatma’: and: also: 


-undar:s, -404; for misappropriating’ ‘certain 


ptoperty-belohging +o Haji: Usman‘ and -- 
-Musammat Fatma at the:tinie of their death. | 
‘Ths: Jury ‘foind the accused not. guilty.and 
‘the Judge being wofthe-opinion tliat.theends.* 
‘of* justice fequired-it;. proceeded:to “refer. 


“tho. case :to the: High- Court under. s. 307; 


“Or, P. ©; for-the feasons. given in his order,. - 


<'aTt deems: té-meé-that the evidence: against 
Shé-acciised persdn-is overwhelming... He is 


68. 
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`- sShown:te have-beér intimatewithithe deceas- 


ed:;person:Fatma- andhe is-shown within 


`. seven days of thediscovery of the déad. person 


: to:have .been in possession of a considerable 
< amount of property belonging to the deceas- 
- ed.persons-which: was in their possession 


.' upto the time of their death, The attem pt::to 


~ Shake:the evidence of the persons who idefiti- 
: fied-this.property as having been in- posges- 


Evidence Act (I ‘of: 1872), s. 26—"In custody of E sion of the deceased is perfectly- hopeless; = 


This is not an ordinary case-of stolen pro- 
perty in which a person is suspected and 
arrested: and thereon: discloses: certain pro- 
perty.” - But ib. appears that: it was. the -pos- 
" session of this property or part of this pro- 

perty which led:to the suspicion falling on 

theaccused. The story. that we believe is that 

the..accused: had gone into.a public convey- 

ance running: between Tatta and.Juhgshahi 
. and-that aba point about three miles off from: 
- Tatta got out-of it witha couple of burdles 
"apparently of clothes. The-point where he 
got out is the:Makli hill which seems to be a 
. bürial placeof certain communities in Tatta, 
He went.off to the diréction of the -tombs. 
It.so- happened that in the same conveyance 
was a- Policeman who- was not in charge of 
this-case, but had been in Tatta and knew 
aboutthe murders... At the moment he did 
* not suspect anything in the'accused’s 'con- 
: duct but-after a few minutes thought came 
: to the-conclusion that the movement of the 


| rm -- accused was: suspicious and, therefore, on 
| verification ab. the. end. of the record of: a, confession. .- p : : 
is cured by’ s. 533 of.the." 


arrival at. Jungshahi instead:of going on to 
Karachi;as,he had-intended; took a paggy 
: withshim -and returned to'Makli hill. He 
~ direoted:thé paggy:to::trace the foot-prints 
. and he ‘himself went on to Tatta and inform- 
n ed the Investigating Police Officer. On that 
- day the--accused: was -sent -for and the 
. accused pointed -out this property which is 
ofvery considerable ‘amount in value and 
“ also showed:certain other .property which 
had':been in’ the possession. of the deceased 
persons: and "which accused had sold? or 
pledged: This certainly'is: à case in which 


.misappropriated the property of the deceas- 
. ediand might well go on to drawa deduc- 
tion that'the person: who ‘misappropriated 
the ‘property also-kiled Usman and Fatma 
. and:it was,. therefore, certainly incumbent 
on the accused: to give some reasonable ex- 
. planation’ “ofihis possession. Before: the 
-, Committing "Magistrate heimade no state- 

ment.at:all and:in Sessions Court he denied 
: possession of the property. “This -by- itself 
v&eems-to.be very strong piece of évidenco 
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- against thè accused. The case -does not; 


however, stop there because the accused 
had made. certain statement. In the first 


. place, he made a confessional statement to 


certain Mashirs. ltissetup by the defence 
that these confessional statements are in- 
admissible on the ground that at the time 


. wien he made them, he was in the custody 


of the.Police. It is necessary to explain 
my views as to these statements to Mashirs 


. at some length. It is not desirable, in my 


opinion, absolutely to exclude evidence on 
general grounds except in cases where the law 


. directs positively that such evidence should : 


be excluded. Iam not inclined to extend 
the meaning of words “in custody of the 


, Police” by implication to cases beyond 
- what is absolutely necessary, i. e., where 


“the man is really under arrest or in strict ' 


supervision and is merely allowed to go 


' for. afew moments to converse with the 


. Mashirs. 


] It seemsto me that would be 
probably considered to be a case in which 
any statement to the Mashirs is made while 


. he-is in Police custody. But where the case 
. is not so and the accused is not arrested 


or under supervision and he merely being 
invited to explain certain circumstances, 
it seems to me to be going further than the 


. section warrants to exclude the statement 
. that he makes, on the ground that he is to be 
: deemed in Police custody. It, however, by 


no means follows, that because the state- 
ment is admissible, therefore, it should not 


: be considered with considerable care to see 


; extra judicial confession. 
. to be given' to it depends 


how far reliance should be placed on..such 
The weight 
very much 
on the circumstances of the case," whether . 
suspicion attached to the accused at the 


. time, whether accused was intelligent or 


“was and the like. 


ignorant of the possible result of the'con- 
fession; what the position of the Mashirs 
In the present case, 


: there was certain amount of suspicion, 


but not a very grave suspicion against the- 


. accused. It was known that he had been 


intimate with this woman Fatma and it 
was also known that he had been carrying 
property in the early: morning and going 
to an unusual direction. He was being . 


.. asked to explain his movements, but it does 
- not appear thatthere was any other suspi- 


"S 


cion resting on him. He himself is not a 
rustic. He isa Sayed and was practising’ 
as a Hakim at the time at Tatta. The 
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- murders. 


= Mashirs are people of- considerable: social 
« Btanding.: On the whole in this case I am 
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inclined to give considerable weight to 
the statement before them. That state- 
ment, if believed, is conclusive of his guilt. 
Further he was. put up before the Magis- 
trate and there he made a very detailed 
confession. An attempt was made to chal- 
lenge the admissibility of the confession 
on the ground that the formalities as to 
verification at the end of the confession 
are not complied with. It is obvious that 
this irregularity is cured by s. 533, Cr. P. C. 
It is also said that the confession, . if ad- 
missible, shows clearly symptoms of con- 
eoction, But I do not think that this is the 
ease. -On the contrary it bears.the stamp 
of genuineness. The Magistrate seems, as 
was his right and duty, to have asked the 
accused to explain certain difficulties felt, ` 
as the statement was being made. ,Con- | 
sequently the confession is very detailed 
and covers all the points in the case and 
explains all the difficulties. The, accused 
states that Usman was an old man who 
had married a fairly young woman , who 
became the mistress ofthe accused. The 
accused used to give her presents, but sub- 
sequently she entered into relations with 
one Suleman. This naturally annoyed. the 
accused. The fact that there was this 
intimacy between the accused and Fatma 
is shown by other evidence. .It appears 
in. consequence: of the remonstrances of 
P. W. No. 10 who was.also a Pir and Sayed, . 
the accused broke off the connection at, the 
time and went to Multan for two years and 
returned to Tatta only 10 days before the . 
He found: this intimacy with 
Suleman and remonstrated in vain. The 
account that he gives of the. murders is 
that he gotsome dhatura and also some 
dates and madea mixture and administered 
them to Usman and his wife, The result 
was that Usman and his wife became un- 
conscious and while asleep he cut’ the 
throat of Fatma and subsequently killed 
Usman fearing that the latter would 
denounce him. There isa certain amount 
of difficulty about this statement of the 
accused, because at first as a general rule 
the effect of dhatura is to produce violent 
dilirium and it was only after the dilirium 
has passed over, that unconsciousness sets 
in. Before the Mashirs hg, stated that after 
he administered . dhatura, he went for.a- 
walk for a couple of hours and then return- 
ed when he found them unconscious, In this 
ease the Doctor is of opinion that it is possible 
that the effect of dhatura might have been to 


f could be caused by the razor. 


: namas : relating to - this- 
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produce: unconsciousness. There is further 
a difficulty about the wounds which are of 
very extensive ‘nature and likely to have 
been caused by a large knife than a razor. It 
is, however, not impossible that the injuries 
It is very 
difficult to see why if it is not true that 
dhatura and a razor was used, the accus- 
ed was made to refer to the use of dhatura 
and the razor, Why should any one tutor 
him to say he used dhatura? Dhatura 
is not a common stupefying agent. Opium 
or bhang would be the substances which 
would be more likely to appear in a false” 
confession. So about the razor. The con- 
fession was made a long time after the 
post mortem. The Police could easily have 
ascertained the medical opinion about. the 
cause of the wounds. | Why not let the 
accused say that he used a large knife? 
Large knives are easy to obtain. I think 
then that the difficulty really tends to 
support the voluntariness of the confession, 
I think, therefore; the confession though 
retracted is true, Taken along with the 
possession of the property it makes the 
ease against the accused quite clear. 

I think, therefore, under s, 307, Or. P. C., 
the accused should be- found guilty of the 
offences under ss. 302 and 404. In view of 
the cireumstantial nature of the evidence 
and the-verdict of the Jury it ia not desirable ^ 
to inflict the extreme penalty. I would, 
therefore, sentence accused to transportation 
for life, in respect of the offences under 
8. 302 and to three years' rigorous imprison- 
ment'in respect of that under s, 404. Sen- 
tences to be ey aes 

Kemp, A. J. C.—(February 28, 1921).— 
The facts of this Reference have been suffi- 
ciently stated in the learned A, J. C.'s heads - 
of charge to the -Jury. The offence occurred. 
about 5th April 1920. It was discovered on , 
10th April.1920 after information had been 
lodged with the Police on 9th April 1920. 
at 8 4. M. by the deceased Osman's nephew 
Ismail The premises occupied by the 
deseased persons were opened by the Sub- 
Inspector, Police, Lutfali Khan at 9 A.M. 
on 10th April -1920 and various articles and 
ornaments were found therein. The Mashir-. 
‘inspection are 
Exs. 5 and 8., Two documents were also 
found, viz.,'a - Will, dated May “1911 (Ex. 6) 
E a deed. of gift- of. certain ornaments 

7). 
On llth April 1920 Inspector. Mubarak 
Ali took UR; the Investigation. . ee 
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the accused who was alleged to be on inti- 


mate terms with the deceased woman 


Musammat Fatma ‘was with certain other 


“persons under.suspicion. 


At 34. M. on 17th April 1920 accused was 
a passenger in a conveyance from Tatta to 
Jungshahi in which there was also Sub- 
Inspector Pir Mahomed who was going on 
business to Jungshahi, ^ Accused had two 
bundles with. him and got down at the 
Makli incline à couple of miles out of Tatta. 
This excited the Sub-Inspector's suspicion 
and he returned from Jungshahi and re- 
ported the incident to Inspector Mubarak. 


. He went to accused’s house and sent for 


Mashirs. ` Accused was not then in custody 
nor even under Police restraint.. The 
Mashirs took the accused away and told 
him he had been seen taking property 
away to Makli and accused thereupon mada 
a confession.. He then took the Police and 
Mashirs to an old graveyard near Makli 
and unearthed certain of the property sub- 
sequently identified as in the possession of. 
the deceased persons. On 17th April 1920 he 
made a confession before the mukhtayar- 


‘kar and on 25th April 1920 he was challan- 


ed. Idonot propose to deal with all the 
points raised by the defence. My learned 
brother has discussed them, I think I 


'eannot do better in this supplementary 


judgment than sum up the evidence against 
the accused. . 

It.consists in, firstly, his confessions to 
the Mashirs, and the Magistrate. As to the 
former I agree it is admissible in evidence. 
When it. was made accused was not in 
Police custody. He was not under- arrest 
nor was he under Police restraint. The 
fact that he was able.to go to Makli with 
the stolen property shows this. He was 
merely one of those persons of whom the 
Police had their suspicions. He was not 
arrested until after he made his confessions 
tothe Mashirs. The Inspector was not even 
present when the confession was made. 
The accused was taken to another house by 
the Mashirs at some distance from and out 
of sight of the Police. The application of 
83. 25 | and. 26 ofthe Evidence Act depends 
in every caseon the particularcircumstances 
of that case. I am of opinion that the 
statement made to the Mashirs in this 
case is admissible in evidence against the 
accused. . 

I am also of opinion that the confession 
to the Magistrate is admissible, against the 
accused, © Any defect in the failure to subs 


T 


Bcr ibe the. proper “form of certificate to that 
confession, was ‘cured by calling the Magis- 
traté and by the applicalion of s. 933 of the. 
Cr. P. C. 

‘The next important piece of KANA is 
the. fact that accused pointed out ‘the stolen 
property | at the graveyard at Mukli. This 
is" proved by, the witnésses ‘and Sub- 
Inspector: Pir Mahomed who went in the 
cárriage with the accused’ and. saw. him 
leave the conveyance at the Mukli, incline 
and by the Inspector Mubarak ‘and the 
Mashirs, "who i in consequence of the informa- 
tion . “obtained from Pir Mahomed and the 
accused's confession accompanied accused 
when he unearthed the. stolen property: 
This is much too elaborate’ a story to, have 
been concoctéd by the Police. If they had 
staged the whole story of the accused going 
to Makli how did they know that the central 
figure in the play viz., the aceused, would 


confess to the journey to Makli or accom- 


pany- them to point out. the property. No 
‘doubt, discrepancies exist, they always will, 
in a genuine case in the accounts of th e 
different witnesses called but the Court has 
to look at the main story, and the probabi- 
lities in deciding whether it be true or 
false. 

1 do not believe that all these witnesses 


would lend: themselves to Support a false. 


case against a Pir. If accused did go to 
Makli to bury property it is.corroborative 

of the: identification . of thai property as 
part of the stolen property. Otherwise why 
did he go to Makli and what was his object 
in burying the property.. 

"This. brings me to the identification of 
the property.. As I have'said the accused's 
disposal of the property in his possession 
lends _strong colour to the inference that it ^ 
was property, his. possession of which he 
wished to.conceal. But the property: has 


been sufficiently identified by. Witnesses.. 


Some of the ornaments mentioned in the 
deed of gift have been identified as amongst 
those produced by accused from the grave- 
yard. ‘The Mashirnama of the latter articles 
is Ex. 16.” Itis argued that these ornaments 
are all of the usual kind worn by Muham- 
madan women'of Tatta but Lam satisfied from 


a personal inspection of them that certain of - 


these ornaments are of a suflieiently distinc- 
tive character to be capable. of recollection 
and identification. Such for instance are 
Exs. Gand F.: One of, the. gold wristlets, 
Ex, "M, was ; discovered in .consequence of 


information’ given’ by ‘accused, with the 
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witness Mahomed, Ismail. They are. identis 
fied by witness Jivandas as purchased. by 
him for Usman from the goldsmith Ladho: 
Jivandas' s evidence:on this point is corro- 
borated by.the entry in his book, Es. 19; 
1 really see no reason why the, Court should 
assume that all the: prosecution witnesses 
who purport to identify these ornaments 
are parties in concocting’ a false case against 
accused. Then there is the motive which 
the prosecution allege. It is mentioned in- 
the confessions and is borne ott by the 
-fact that all the ornaments and’ the. cash 
were not taken from the house where the. 
offence “was. committed but .only. such 
ornaments as the accused had. given to 
Fatma. or had been. bought by her with: 
money he gave her. I do not attach -very 
much weight to the identification, of the 
accused's clothes. The bloodstains on them 
are not so .pronounced or extensive as to. be 
any strong evidence against accused äl- 
though it is true he may Raye washed them 
after the offence. 

Nor.do I think it sufficient to, rebut 
allthe evidence against accused, that. the 
crime was probably done with some other 
instrument than à razor. This and other 
` points raised on accused’s behalf 1 have 
given. my most, careful consideration. to 
and I cannot find that they- shake the 
firm conviction.I have..that the accused 
committed the offence with which he is 
. charged, 

Under. the circumstances .I. think the 
verdict of the Jury was perverse and, I 
agree with’ the learned, A. J:-C., that the 
accused should have been convicted. -Never- 
theless, the evidence is in the. main eir- 
cumstantial and I, therefore, agree with. the 
conviction and seritences proposed by. my. 
learned brother. 


Z. K,. Accused convicted... ` 


| 
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culpating- maker, whether can be: used as against: co~ 
accused, 


"Two accüsed „persons who were ‘charged with having 


committed murder and having. subsequently Tobbed: 


the decea&ed, “made statements accusing each other 
of -the murder but. confessing’ that each of them: had 
taken m in the robbery: e 

^ Held, (4) that the confession ‘made ‘by each accused 
could not, so far as it relatéd’ to the murder, be used 
as against’ the othér, inasmuch 'as the maker ‘of- the 
confession .exculpated himself, and the confessions 
being un d contradictory could, not be relied upon; 
[p. 839; col. 1. 

(2) that 8o far as ‘the’ confessions related to tlie 
robbery, they were valuable evidence both as agaiast 
the person making the confession and as against the 
‘eo-accused with regard to the robbery and also as lead- 
ing to the inference that the robbery and the murder 


Were parts of ‘the same transaction and were com-' 


mitted by: the same persons. [ibid.] 

‘Where two .men with the’ common : intention - of 
. murdering a person set upon him and one of them 
fires a shot which ‘kills him, both of them are guilty 
of'murdér under s. 309 of the Penal Code. [p. 7839, 
cols. V&2.] 

‘Agra v. «Emperor, 27: Ind, Cas. 833; 37 P. R. 1914 
or; 16 Or: Li J. 208: 219 P. L. R. 1915, distinguished. 


^ Appeal from ‘an, order of the Sessions 


Judge, ‘Attock at Campbellpore, dated ‘the . 


‘27th July 1922. 

"Mrz B. D. Kureshi, for' Malik: Muhammad 
"Hussain, for the Appellánt. 

Mr. C. H. Garden Noad, Assistant Legal 
Remembrancer, for the Respondent, 


JUDGMEN'T.—A mail runner named 
Nur Alam was murdered on the morn- 
ing of the 10th February 1922 by being 
shot twice “with a revolver, the object 
‘of the murder being to secure ‘the mail bag 
‘which he “was ‘carrying ‘and which con- 
tained (a considerable ‘amount of ‘money 
and ‘also some insured parcels. When 
found soon after by Akbar Khan (P. W. 
"No. 3) and Dulla (P. "W. No, 4) he was 
still alive, and, his dying declarátion was 
recorded by Naiwab- Khan Lambardar. This 
was to the effect that two mén of the neigh- 
bourhood (that is: ‘not Pathatis) had attack- 
-ed him, that One was wearing shoes and 
the ‘other sandals, ‘and that it was the latter 
who had shot ‘him, Five hours -later he 
‘died. ‘Suspicion ‘at first ‘attached ‘to one 
‘Mehru whose ‘house. was seatched, and 
‘some’ six days later Mian “Khan canie to 
be suspected, This man eventually ‘dis- 
closed the whergabouts of a'large «quantity 
of the'stolen' property, and on the ‘strength 
of the information given by him and in 
fact on his pointing ‘Out the men himself, 
the Pélice was able to ‘discover a large 
number of witnesses who had seen him 


* 
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and Mehru just before the murder and one 
Witness Sa&dullàh who. actually saw the 
murder ` committed. A pair of sandals 
which’ hid. fallen to the share of Mehru 
were traced to the person, to whom he had 
sold them and with whom he had left the 


‘old pair of sandals he liad been wearing. 


The tracks leading from’ the scene of the 
crime were found to consist of those of a 
man Wearing sandals and of another wear- 
ing shoés, and these led to where the 
post bag was recovered and latér, after 
] of the sandals and the 
wearer óf the shoes had discarded thein 
and wefe walking with bare feet, the tracks 
led ‘to the discovery of a spear which the 
murdered man had carried. - Mian Khan 


;also produced the revolver which he said 


‘chad. béen used’ by Mehru, and several loaded 
‘and empty cartridges, and eventually when 
both men were sent up. for trial and the 


‘bulk of the evidence had ‘béen recorded, 


each of them -volunteered to make a state- 
ment before the Committing Magistrate 
stating that he had been present when the 
murder had been committed, though he 
himsélf had taken no part, and that his 
companion, had fired the shots, but both 


“implicated themselves in the robbery. Both 
. these confessions were retracted later. 


‘Such is the case against thede two men who 
have both been convicted of. mugder, and it 
‘will be noticed at once that the evidence is 
not only of different kinds but ‘different 
‘qualities and falls under various heads. At 
‘page 54 of the judgment the learned 


- Bessions Judge has’ marshalled the evidence 


under five heads which are’as follows :— 

(à) The evidence of Saadullah (P. W. 
No. 26) who says that he saw the crime and 
saw the two shots fired by Mehru. 

(2) The evidence ofthe tracker who ex- 
amined the tracks of the accused at a late 
stage of the investigation. 

(3) The évidence of the various witnesses 
‘who saw the two accused about the time 


“of ‘the’ crime or to whom Mian Khan made 


Ten in currency notes. , 
(It. is very confusing to treat the evidence 
of all thése witnesses under this same head 


dia there is a great difference between them, 


andit will be better to sub-divide the head- 
ing into three sub-heads. 

(i) The évidence of Akbar, Dulla and 
Nawab Khan who 'came up immediately 
after the murder, and who asked Nur Alam 
what liad Happéned and who were told by 
him “what he SN in hisdying decla- 


£ . 
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ration, with the addition of the fact that 
the man who had notshot him, thatis to 
say, the man wearing the shoes, had grap- 

led with him and knocked him down. 

he dying declaration as contained in the 
` rugga does not mention that Nur Alam 
m been knocked down before he was 

Shot. i 
- (44) The next class of witnesses is that 
which fot want of a better name may be 
deseribed' as wajtakkdr witnesses, all of 
whom were discovered through the instru- 
mentality of Mian Khan as explained by the 
. Sub:Inspector and all of whom identified 
Mehru as having been his companion. 
They deposed to having seen them both 
together shortly before the murder. ` 
` (iit) The next class is that of the wit- 
nesses from whom notes or other articles 
were recovered. : 

The next heading covers the confessions 
by the two accused and finally under 
the last head the evidence of the recovery 
of the various stolen articles is collected. 
There are two serious defects in the record 
of this case. The first is that the English 
record is in many cases so meagre as not 
to reproduce sufficiently what was actually 
said by the witnesses, a fact which is found 
‘by examining the vernacular record; and 
the second, and the more serious, defect is 


that the Sessions Judge, while realising- 


“that the evidence varies very much in 
value and.in quality, has refrained from 
stating definitely what evidence he rejects 
and what evidence he accepts. After stat- 
ing generally that too much importance 
must not be attached to the evidence of 
the eye-witness Saadullah and that the 
intrinsic value of the evidence under the 
third head must not be set too high, he 
does not disclose whether he accepts the 
evidence of Saadullah and that under the 
third head or not. No evidence was pro- 
duced for the defence and we have, there- 
fore, to examine the prosecution evidence 
under the various heads and see what is the 
cumulative value of the same. 

Now, taking the most important witness, 
the eye-witness Saadullah. The Sub-In- 
‘spector Pir Shujawal Shah has explained 
that it was at the Gondal fair that Mian 
Khan pointed out this man Saadullah 
who makes a living by driving cattle and 
is a young man of 18 years ofage. This 
man tells us how he saw the shots fired by 
Mefiru, who then fired at him and missed 
him, and that he told his companions Qazi 
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and Said Ahmad, when they caught him 
up, and they not unnaturally told him to 
say nothing about it as they had many 
head of cattle with them and did not wish 
tobe stopped. The learned Sessions Judge 
has pointed to the delay in procuring this 
evidence, but the delay as explained above 
was perfectly reasonable and natural, and 
was due to.the nature of the’ occupation 
of this young man who is quite positive 
that he identifies both the accused. We 
believe him to be a truthful and reliable. 
witness. 

The second head of evidence is that of 


.the tracker Sultan Muhammad. So far as 


this isto the effect that the tracks on the 
spot are those of the two accused we do. 
not accept his evidence, for although he 
may be a reliable’ and capable man and 
may be telling the truth to the best of his: 
ability, we are’ of opinion that the test was 
too diffieult ànd that after the time which 
had elapsed no man could state with cer- 
tainty that the tracks on the spot corres- 
ponded with those of the accused, which 
he saw later. So far, however, as this man 
says that the tracks were those of a man 
wearing sandals and of another wearing 
shoes and that they led to the place where 


the post bag was discovered and the place 


where the spear was found we do accept his 
evidence. ' 

The three men Akbar, Dulla and Nawab 
Khan who constitute head (3) are we think 
reliable and truthful witnesses. Out of 
these three men, whocame up and spoke to 
Nur Alam before he died and tracked down 
the mail bag, Akbar knew him before, and 
the only criticism which Counsel has been 
able to urge.is that Akbar says that he 
and Dulla were together when they saw 
Nur Alam while, according to Dulla, Akbar 
saw him first and told him, Dulla. This is 
& point of no importance. s 

The next class, we also accept, being that 
of those witnesses whom Mian Khan point- 
ed. out and all of whom identified Mehru. 
The Naib Tahsildar who conducted the 
identifieation has explained how carefully 
precautions were taken and how the identi- 
fication parade was conducted. We also 
accept the evidence ofthe recoveries, the 
most convincing and valuable piece of 
which is that dealing with the Rs. 10 cur- 
rency note, the number of which had for- 
tunately been taken before the note was 
posted. EA ] 

This brings us to thé confessions of the 
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accused and Counsel points out that nei- 
ther of these confessions can be used against 
the co-accused inasmuch as both of them 
exculpate the maker This is true so far 
as the murder is concerned and the state- 
ment of Mian Khan cannot bè-used against 
Mehru nor can that of Mehru be used 
against Mian Khan, and as both the state- 
ments are mutually contradictory on this 
point it would anyhow be impossible to 
rely on them both. 

: So far, however, as the confessions relate 
tothe robbery they are valuable against 
those who made them and against the co- 


accused. Counsel for Mian Khan has en-. 


deavoured to make a pointthat at the time 
the bag was seized the accused must have 
thought that Nur Alam was dead and he 
urges that, if he was dead, the offence of 
robbery was not committed. Asa matter 
of fact, however, we know that he was not 
dead, and even if the offence was not that 
of robbery it would certainly be criminal 
misappropriation. We are of opinion that 
these confessions were voluntarily made 
and that they constitute valuable evidence 
against the accused both as regards the 
robbery and as leading to the, inference 
that the robbery and the murder were parts 
of the same transaction and were committed 
by the same persons. : 

To sum up the case, therefore, the evi- 
denee is absolutely overwhelming and con- 
clusive as against both accused. As against 
Mian Khan it is true that there is more 
corroboration in the sense that more of the 
stolen property was recovered from the 
persons to whom he had given it, and in, 
the ease of Mehru the only stolen pro- 
perty recovered was one pair of sandals 
which is proved beyond all manner of doubt 
to have been sold by him to Ghulam Haider 
butcher (P. W. No. 18). Accepting as we 


do the evidence of Saadullah and that of ° 


the other witnesses as we have explained 
above we find the case clearly’ established 
against both. It is quite immaterial who 
actually fired the fatal shot, for both men 
with common intent set upon the mail run- 
ner and, in pursuance of their common 
intention to kill him, they did kill him and 
rob him. Counsel has quoted Agra v. Em- 
peror (1) and other rulings, which do not 
apply at all, inasmuch as in this case it is 
quite clear that the common intention of 
both the accused’ was to cause the death 


1) 27 Ind. Cas. 833; 37 P. R. 1914 Cr; 16 Or. L. 
J. 200; 219 P. L. R, 1915. 
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of their victim and they are, therefore, both 
equally guilty ofthe murder, though as a 
matter of fact Mehru actually fired the 
ghots. u 

We accordingly dismiss the appeal and 
confirm the sentences of death. 

Z. K. Appeal dismissed, 
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December 12, 1922. 
Present:—Mr. Justice Moti Sagar. 
PIRAN—Convict-—APPELLANT 
versus 
- EMPEROR —RESPONDENT. 

Penal Code (Act XLV of 1860), s. 406—Criminal 
breach of trust—Burden of proof Prosecution, duty 

of. 
rhe mere fact that a person accused of an offencs 
under s. 406 of the Penal Code admits the delivery 
of the property in dispuie to him does not place on 
him the burden of proving that he received the pro- 
perty in a capacity other than that of a trustee. The 

rosecution must prove affirmatively that a trust had 
heen created in respect of the property and that the 
accused had violated that trust. [p. 840, col. 2.] 

Criminal appeal from an order of the 
District Magistrate, Dera Ghazi Khan, dated 
the 20th June 1922. 

Kanwar Dalip Singh, Assistant Legal 
Remembrancer, for the Respondent. 


JUDGMENT.—This isan appeal from 
a conviction under s. 406 read with s. 75 
of the Indian Penal Code, The appellant 
who is a previous convict has been found 
guilty of having committed criminal breach 
of trust. in respect of three cows entrusted to 
him fof grazing, and has been sentenced 
by the District Magistrate of Dera Ghazi 
Khan to seven years’ rigorous imprisonment. 
The facts are briefly these :— 

One Hajia resident of Rajanpur is.said 
to have owned three cows.. It is alleged 
by the prosecution that he made over these 
cows to the appellant for the purposes of 
grazing along with a sum of Rs. 6 in cash 
some time in October 1921. The appellant 
lived, ata place called Sonwah which is 
about 15 miles from Rajanpur. Subse- 
quently, neither the appellant nor the cows 
could .be found at that place, and it trans- 
pired that the appellant had disposed of 
them to some unknown person without the 
consent and the knowledge of the com- 
plainant. l'or some time no trace of tlesé 
cows could be found anywhere. Shortly 


. 
e 


$40 
&fier, one Ilahu gave information that the 
cows wére'in the possession of ohe; “Musa; 
a residerit of the village Rekh situated ata 
distance of about 15 miles from Rajanpur. 
The complainant reportéd the mattér to the 
Police, and made some attempts to regain 


possession Of the cows, but did not sacceed.. 


He then made an ‘application to the Supe- 
rintendent of Police stating all the facts, 
which resulted ina case being registered 


against the appellant under s. 406 of the 


Indian.Penal Code, and the commencement 
of criminal proceedings: against him. The 
appellarit at first “made somé prévaricating 
statements but eventually when examined 
by the District , Magistrate admitted’ that 
he had recéived “the cows from Haji, the 
complainant, with: a sum of Rs. 6, but 
denied that the cows had been given to 
him forthe purposes of grazing. The ex- 
planation put forward by him was that the 
éomplainant's son one Kattu who was an 
deen di from’ the Police was “living in 
his (the appellant’ s) house, that he was in 
the need of money, that: ‘he’ gave him (the 
appellant) a letter for his father Haji, that 
the ‘appellant. went with that letter. to Haji 
and got the cows from ‘him for and on 
behalfof.Kattu. It was further alleged 
that ‘Kattu owed appellant Rs. 100, and 
that in part payment of that debt . he sold 
him one cow for- Rs. 85 promising to pay 
the balance of -Rs. 15 later, and that the 
appellant in his tuin sold'the cow so pur- 
chased to one Musa forthe same amount. 
: Kattu is then said to have been arrested 


for some offence, and to have. left instruc- . 


tions” “with the appellant not to make over 
the rémaining two cows to any oné,put the 
brother ` of the former, but as theré wàs nó 
grass in the appellant's village, the latter 
handed over" one more cow to Musa on 
trust on the ‘understanding thatit will be 
returned ` later when fequired. As for the 
third. tow it was stated that it was with 


thé appellant’s.brother Jani, and that ‘it - 
could “be produced when necessary: but, as ` 


a “matter of fact, it was never produced. ` 
"The' solé. question ` for determinafion is 
whéther it has been established beyond 
doubt that the cowshaád been handed over 
to. the accused for the’ purposes of; grázing 
Jas alleged by the prosecution. In my opin- 
ion the evidence on the record in support 
. of this allegation is most unsatisfactory, 
‘and Iam unable to sustain the conviction 
‘othe’ basis of- this evidence'aloné. The 
‘evidencé clearly ‘shows that at least one of 
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the cows alleged ‘to have. been- entrusted 
fothe care ofthe appellant originally be- 
longed ‘to Kattu the son of. Haji, thatit 
had ‘been sold by him ‘to. his father .for. a 
süm. of Rs. 80 and that a part -of this price 
had still been unpaid when this case was 
instituted: It appears, though it is not 
very clear. that Kattu had something to do 
with these cáses, and that the explanation 


put forward by the accused was not abso- ' 


lutely devoid of foundation. The learned 
District Magistrate was evidently. of opinion 
that-the delivery of the cows- having béen 
admitted, it was for the ‘accused “to show 


that he received theni in a, capacity other 


than that of 4 trustee. Ido not think this 
is‘the right way‘ of looking at the matter, 
The accused may not have been able. to 
prove satisfactorily that he got the cows from 
Haji on a letter from Kattu for and on. be- 
half of Kattu, or that he purchased one cow 
from’ Kattu for Rs. 85, but’ this does. not 
rélieve the prosecution from proving that 
& trust had been created in respect of these 
cows and that the appellant - had violated 
that trust. With the exception | of the com- 
plainant and his son’ Budhu, I do not 
find any evidence on the record worth the 
name in support of the trust story, and I 
do notthink that this evidence is-sufficient 
to charge the accused with criminal liabili- 
ty. In my opinion the offence. bas not 
been clearly established, and. I consequent- 
ly ‘set aside the conviction and acquit the 
accused. 


Z. K. Conviction s aside, ` 


“MADRAS HIGH COURT. 


or 1924. 
July 14,1924. ..- 
‘Present -—Mr. Justice Venkatasubba Reo. 
PARN ES Dn DAD 


DHANAKOTI "AMMAL AND OTHERS . 
‘ — RESPONDENTS. . ` 


~ Criminal Procedure Code. : (Act V of. 1898), s. i91 - 


Habeas corpus—Guardian de jure, application by— 
Girl over 17 years of age-»Consitlerations applicable 
— Welfare of minor—Minor's preference: 

On an application for habeas corpus in respect of'de- 
tention of a minor child ag a nst the guardian's wishes 


"the jurisdiction of the Court is essentially a parental 
‘che and’ must bg exercised for the benefit, and welfare 
of the child, the word “welfare being: teken : in" its 
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widest sense. The moral and religious welfare of 
tthe’child as well as its physical well-being must . be 
considered, with due regard to its ties of aifection. 
Ip: 842, ‘col, Id 

- The order of the Court must..be made with refer- 
ence to the position of the -parent, that ‘of ‘the child 


and its ieee and all the" circumstances of the " 


case, 

if. e. (cm capable , of forming. an intelli 
opinion, expresses, its views, the -Court-is boun p^ 
také them into consideration. ln weighing the ques- 
tion what is for’the benefit of the child, this will form 
an importarít element and the. degree of the child's 
mental development must to a certain extent weigh 
with the Judge in deciding how fàr- its wishes shall 
be. „iyen effect to.” In. the same way, the age of the 
child is also an important factor. 
ho’ hard and fast rule that in: the case of a girl over 
16,and a boy-over 14; the Court has no. option in the 
matter.and that the wishes ofthe infant must be given 
effect to." “Such a rule is too artificial, and even if such a 
rile obtains in England, thers is no warrant for the 
exténsion of-the doctrine to India where different con- 
siderations may. apply gad different conditions do 
prevail. [p. 844, col. 1.] 

The mother ‘of a minor girl between 17 and 18 
years of age applied for a writ of habeus corpus for 
ilie production of the girl who, was living with her 
step-sister and had consented to give herself in mar- 
riage to a relation to whom the mother objected. 
The girl's choice ‘of her future husband was a free 
dhe ‘and shë expressed a decided preference to remain 
With the step-sister :. . 

-.Held, that the proper order . to make in the case 
- was to. #ree the girl from all rêstraint and to set her 
at! liberty to go where she chose. |p. 844, col. 2. 

(Case-law referred ` to.) 

Petition praying that-in the 'eireum- 
stances stated in the affidavits filed there- 
with; the High. Court will, be pleased (1) to 
issue a writ in the.nature. of habeas- corpus 
directing the respondents to produce the 

. minor Kripasankari Ammal before the 
High Gourt on such date as the High Court 
, may -fix to-be dealt with Becoreing . to law, 
(2) to restrain. 1..Dhanakoti Ammal, 2. K., L. 
Vasudeva Gramani and.3: K.P, Satagopa- 
ramanuja Pillai, respondents Nos, 1 to 3 
herein by order .of injunction, from ,dis- 
posing of the -said .Kripasankari Ammal 
in marriage-to the 4th respondent herein .or 
to any other person, (3) to restrain the 4th 
respondent. herein by-an order of inj unction 


from marrying the said . Kripasankari Am-. 
mal, and (4) .to-make.-süch. other -order or. 


Orders as the High -Court may deem fit. to 
make in the circumstances of the, case. 
“Mr. R. N: Aingar, for the Petitioner. 
: Mr. A. Krishnaswami Iyer, for Respond- 
eni No. i 
Mr. M. Subbaraya . T Tyer, dor Kripasankari 
. Ammal. 
ORDER.—This is.2n epics “made 
under 6. 491 of the Or. P It is in-the 
_ ‘nature of an application. for habeas corpus. 
Tusc applicant i is the mother of the. giri 
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was-some dispute as regards the age of the 
girl, and there was conflicting - medical 


testimony on the point. But Mr. A. Krishna- 


swamy lyer who ‘appeared for the girl as 
well-as’ for her, step-sister (from whose 
custody the -minor-. girl was produced} 
agreed to proceed with the application on 
the footing that the age of the girl was a 
little over 17 and under 18. The parties 
belong to a wealthy Gramani family resid- 
ing at Kodambakkam outside the Munici- 
pallimits of Madras. ' The members of this 


family have shown themselves extremely 


litigious and repeated applications have 
been made before this Court from time to 
time in regard to disputes that have arisen 
between them. It is unnecessary.to go 


-into' these various. matters, because the more 


essential of the facts can be brought within 
avery small compass. The applicant left 
the family house or was compelled to leave 
it about -a-year or two ago, and the girl 
has been-continuing.to live with her step- 
sister. Arrangements were recently madé 
to give the girl in marrirge ‘to her 
paternal aunt's son who is also a respondent 
to this motion, and. the mother thereupon 
applied for a writ to Devadoss, J., who was 


‘the Vacation Judge and an interim order 


was made for the “production of the minor 
as well as restraining the marriage. 1 must 
mention that the ‘step- -sister has shown 
herself to be a person of very strong will 
and that the mother, on-the other hand, 
is liable to.be easily led away. l have 
examined the minor herself with a view to 


‘ascertain her own.wishes in the matter. 


She is a full grown girland is resolute 
and self-willed. She expressed . her wishes 
very strongly and stated to me that she 
would not return to her mother and that 
she was determined to marry the young 
man to whom her mother objects. The 
only relevant allegation made against him 
is that he is not possessed of any property 
worth . mentioning. He is employed as.a 
Proof Reader in the-Government: Press and 
gets a pay about Rs. 25 a month. He 
looks -healthy and .strong, and the girl 


- herself, as I have observed, has a decided 
preference for him. 


The short question to be decided is, has 
a case: been made out for the issuing of 
directions in the nature of habeas corpus? 
It has been repeatedly held in England 
thàt,the main consideration which ought to 


weigh s with a Court .of Chancery is really 
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the question of the welfare of the child. 
The jurisdiction arises from the power of 
:the Crown delegated to the Court of 
Chancery and it is essentially a parental 
jurisdietion, and it is to be exercised for 
the benefit of fhe infant. It is also settled 
law that the word ‘welfare’ must be taken 
in its widest sense. The moral and religious 
welfare must be considered as well as its 
physieal well-being, and due regard must 
be had to the ties of affection. With 
reference to all the circumstances of the 
case the Court makes an order; they relate 
to the position of the parent, the position 
of the child and the happiness of the child. 
There can be no question that this is the 
law that is administered by a Court of 
Chancery in England. The Courts in India 
act on thesame principle, and the Guardians 
and Wards Act, VIII of 1890, recognis- 
ing that the rules that guide the Court 
of Chancery are applicable in this country. 
: Section 17 enacts that the Court shall 
be guided by what appears in the circum- 
stances to be for the welfare of the minor, 
and where the minor. is old enough to form 
an intelligent preference, it is further 


enacted that the Court may consider that 


preference. - 
A question of law has been raised and as 
I consider it to be of great importance I 
proceed’ to deal with it. The basis of 
habeas corpus is illegal restraint, If the 
person that is alleged to be illegally 
detained is an adult, the case presents little 
difficulty because he appears before the 
Court and. says either that he has been 
wrongfully detained or that there has been 
no wrongful detention. But in the case of 
a minor be cannot be said to be capable 
of giving consent, and detention against 
the wishes of-a’ lawful guardian is prima 
_facie illegal. The consent to which the 
Court must thus refer is the consent of the 
guardian and. not that of the infant. If 
therefore, the de jure guardian applies for 
habeas corpus in respect of a child detained 
against his will, what are the considerations 
which must guide the Court in determining 
the rights of the parties. ? I have said that 
the question of the interests and the welfare 
ofthe infant is the dominant question, and 
the Court must dispose of the application 
with reference to it. But it is argued by 


Mr. A. Krishnaswamy Iyer thatin the case 


of a boy over líand in the case of a girl 
over'l& the Court .has. no option in the 
matter and that the wishes of the infant 
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must be given effect to. He puts his 
argument in this way. Thé application 
deals with the liberty of a subject. If the 
infantis of an age to exercise a choice or ` 
use a discretion and the infant declares 
tothe Court that he is not in unlawful 
custody, the Court is bound to make no 
further order than merely to deciaré bim 
at liberty; only where the person is too 
young to be competent to choose, the Court 
makes an order giving the custody to the 
lawful guardian. The next step in his 


- argument is, that the right to such an 


election depénds upon age and age alone 
and not on mental capacity. In support of 
his proposition he chiefly relies upon Queen 
v. Howes (1), In re Andrews (2) and the 
observation of Brett; M. R. in In re Agar 
Ellis, Agar-Ellis v. Lascelles (3). ` 

In Queen v. Howes (?), Cockburn, OC. J., 
thus observes: “The whole question is, 
what is that age of discretion? We repu- 
diste utterly, as most dangerous, the no- 
tion that any intellectual precocity in an 
individual female child can hasten the 
period which appears to have been fixed by 
Statute forthe arrivalof the age of dis- 
eretion; for that very precocity, if uncon- 
troled, might very probably lead to her 
irreparable injury. The Legislature has 


‘given us a guide, which we may safely 


follow, in pointing out sixteen as the age 
up to which the father's right to the cus- 
tody of his female child is to continue; and 
short of which such a child has no disere- 
tion to consent to leaving him”. f f 
The ratio decidendi would appear to be 
applicable to cases arising in India, as cor- 


. responding to the English Statutes which 


fix the age, there is the provision of the 
Indian Penal Code, s. 363, which makes it 
penal to entice a minor under 14 years of 
age ifa male or under 16 years of age if 
a female. 

In In re Andrews (2), Archibald, J., makes 
the following observations: -“The right 
to such: an election, it has now been 
clearly, decided, depends upon age alone, 
and not mental capacity: see Queen v. Clar- 
ke (4) and it may be taken as settled that 

(1) (1860) 3 El. & El. 332; 121 E. R. 467; 30 L. J. 
M. C. 47; 7 Jur. (N. s.) 22; 8 Cox C. C. 405; 3 L. T. 
(N. s.) 467; 9 W. R. 99; 122 R. R. 723. > 
R (1873) 8 Q. B. 153 at p.159; 28 I. T. 353; 21 W. 


(3) (1883) 24 Ch. D. 317; 53 L. J. Oh. 10; 50 L. T. 
161;39 W.R. LO - 

(4) (1857) 7 El. & Bl 186; 26 L. J: Q; B. 169; 3 
jur (N. s.) 335; 5 W, R. 222; 119 E. R, 1217; 110 R 
. 55 
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no such choice-can be made; at all events 
by a female infant under the age of six- 
teen; Queen v. Howes (1) followed by the 
Court of Probate and Divorce, in the cases 
of Cartlidge v. Cartlidge (5) and Mallinson 
v. Mallinson (6)." It will be convenient to 
set out in extenso the observations of Brett, 
 M.R.in In re Agar, Ellis-Agar-Ellis v.Lascel- 
les (3) which have been strongly relied on. 
“Tt is-the universal law of England that 
if any one person alleges that another is 
under illegal control by anybody, that per- 
son, whoever-it may be, may apply for a 
habeas corpus and thereupon the person 
under whose supposed control,.or in whose 
custody, the person is alleged to. be illegal- 
ly and without his consent, is brought’ be- 
fore the Court. But the question before the 


Court upon habeas corpusis whether the. 


person is in illegal custody without that per- 
son's consent. Now upto a certain age 
children cannot consent or withhold consent. 
They can -object or they can submit. 
But they cannot consent. Because the 
Court ‘cannot inquire into every particu- 
lar case, the law has now fixed upon certain 
ages—as to boys the age of fourteen 
and as to girls the age of sixteen—upto 
which, as a general rule, the Court will 
“not inquire upon a habeas corpus as between 


the father and the child, as to the consent of , 


the child to.the place, -wherever it may be. 


But above the age of 14 in the case of a boy, : 


and above the age of 16 in the case of a girl, 


the Court will inquire whether the child con- * 


sents to be where itis; and'if the Court 
finds that the infant, no longer a child, but 
capable of consenting or not consenting, 
is consenting to the place where it is, then 
the very ground of an application for.a 
habeas corpus falls away." . 

With reference to Mr. A. Krishnaswamy 
Iyer's argument it is necessary to examine 
whether the passages extracted above ex- 
press the law of England correctly on. the 
point. In Reg. v. Gyngall (7) which 
related to'an -application for habeas corpus 
in respect of a female infant aged 15, the 
Court of Appeal refused to give to the 


mother of the minor custody although she, 


. had not been guilty of any misconduct. 
The child in that case, although she “was 
a female infant under sixteen was examin- 

(5) (1862) 2 Sw. & Tr, 567; 31 L. J. Mat. 85; 8 Jur. 
(x. s.) 493; 6 L. T. 397; 10 W. R. 672; 164 E. R. 1117. 


, (0) (1866) 1 P. & D. 221; 35 L.J. Mat. 84; 14 L. T. 
' 636; 11 W. R. 973 


7) (1893) 2 Q. B. 232: 62 L. J. Q. B. 559; 4.8 448; ~ - 


m T. 481; 57 J. P. 773. . 


a 
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ed and the Court inquired into her wishes. 
Kay, L: J., refers with approval to Ex parte 
Hopkins (8) which related to three girls 
the eldest/of whom was only 13 whom 
King, Lord Chancellor questioned to ascer- 
tain her own wishes. The observations of 
Brett M. R. in In re Agar Ellis, Agar Ellis v. 
Lascelles, (3) to which I referred are set qut 
in the judgment of Kay, L. J., who proceeds 
thus: 

"This language, of course, had reference 
to the case of Queen v. Clarke, (4) in which 
the application being for habeas corpus be- 


-fore the Judicature Act and the child in 


question being a girl and under 16, Lord 
Campbell, C. J., said that in the Courts of 
Common Law sucha child being deemed 
incapable of consenting, he would not in- 
quire into the wishes of the child. I have 
already shown ‘by reference tothe case of 
Ex parte Hopkins (8) that there never was 
any such rule in the Court of Chancery”. 
In the same case Lord Esher, M. R., refer- 
ring to Queen v. Clarke (4) says: “It appears 
to me that that ruling was quite correct, 
That case is no authority for the present 
where a different jurisdiction comes into 
play." Both Lord Esher, M. R., and Kay, L.J., 
refer to the passing of the Judicature Act 
and clearly lay down that the decisions prior 
to that Act are not authorities for cases 
arising after the passing of that Act. If 
inthe light of. these remark$ one turns 
again to In re Andrews (2) one cannot fail 
tonotice that the decision rests upon the 
authority of Queen v. Clarke (4) which the 
Court of Appeal refused to follow in Keg. 
v. Gyngall (7) on the ground that it was no 


longer applicable after the passing of the 
“Judicature Act. Kay, L. J., refers in this con- 


nection to a child being of a reasonable age 
and says that the Court would hardly then 
desire to determine the question without 
seeing and speaking to the child and ascer- 
taining its wishes on the matter. This 
expression of opinion is hardly consistent 
with what Cockburn, ©. J., said in regard 
to intellectual precocity of any particular 
individual child, 

The subject'is considered again in In re 
Harriet: O' Hara, (9). Fitz Gibbon, L. J., 
summarises the principle deduciblefrom the 
judgments of Lord Esher and Kay, L. J., in 
Reg. v. Gyngall (7) and repudiates the sug- 
gestion that the girl in question there ought 
not to have been consulted because she was 


) (1732) 3 P. Wms. 152; 24 E. R. 1009. èe n 
5 (i000) 2 Ir. R. 232; 34 Ir. L. T. R. 17; 5 Ir. L, R. 363, 
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only 11 years of age. He thus observes ; "I 
entirely dissent from the contention. ' From 
the time of King Chancellorin Ex parte Hop- 
kins (8), the Court.of Chancery has exercis- 
ed:its discretion in-seeing young children, 
not for the purpose of obtaining their con- 
sent, but for:the purpose,and as one’ of the 

. best modes, of determining what is. really 
for their: welfare, though the" Common Law 
Courts, as‘a-general rule, would not inquire 
as between parent and child, as to the child's 
consent, below the age of 14 for:a boy or 16 
for.a girl". . . < 

e I think Ihave made it fairly: clear. that 
the hard and fast rule which Mr. Krishna- 
swami Iyer asks me to accept does not ob- 
tain ab the present day in England. I have 
been referred by .Mr. Krishnaswami.Iyer 
also to. Simpson on Infants, .3rd Edition 
page 183. and. Short and Mellor's Practice 
ofthe Crown Office, 2nd Edition, page 313. 
But the learned authors rely upon cases de- 
cided before the passing. of the Judicature 
Actand I cannot, therefore, act upon the pas- 
sages to which my attention has been drawn. 
. In each ease the Court must decide with 
reference to'the interests:and the welfare 
ofthe minor. If an infant capable of form- 
ing an .intelligent opinion expresses its 
views, the Court is. bound to. take them into 
consideration. In weighing the question 
what.is for the.benefit of the child, this will 
form an.important element and the degree 
ofthe child% mental development must to 
a-certain extent weigh with the Judge in 
deciding how far its wishes shall be given 
effect to. In the same way, the age: of the 
child is also an important factor. . It seems 
to me that .the rule that fixes an inflexible 
limit in regard to age is too artificial and 
evenif the contention is correct (which, in 
my opinion, isnot) that'such a rule obtains 
in-England,Ilanr emphatically of opinion 
that there is no warrant for the extention 
ofthe doctrine to India where different con- 
siderations may apply and.different condi- 

ions do prevail.: - 

on Pallard v. Rouse (10), Wallis, J., (as he 
then'was) thus observes at page 293*: “Last- 
ly, it is well-established that the Court will 
not ‘ordinarily force a minor of more than 
14 if a boy, and of :more.than 16 ifa girl, to 
remain in a custody to which lie or she -ob- 
jects.” Itis urged by Mr. Krishnaswami 
Tyer that Wallis, J., by qualifying his state- 
ment by the use of the, word “ordinarily” 
+ (10) 6 Ind. Cas. 754; 33 M. 288; (1910) M. W. N. 
187; 8 M. L. T. 47, < - ^ 


Rowe a aa rm hem See ein tm 
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has failed to correctly set forth the efféct 
of the English decisions. ‘It is doubtful 
whether Wallis, J., brought his mind to bear 
upon this particular aspect of the quéstion 
because at page: 298* there occurs in his 
judgment the following passage inconsistent 
with his earlier observation: “As regards 
the girls over 16 and boys over 14 it is now . 
conceded in aecordance with the principles 
I have explained that the Court cannot 
in the present case force them to return to * 
the plaintiff against their will". .It'seems to 
me that this case cannot be òf much value as 
an authority upon this particular point. 

-In Im the matter of Satthri (11), a minor, 
Bayley, J., points out in the judgment which 
refers.to various authorities that it is not 
right to apply the very artificial rule to 
which réference has-been made.. 

iI have, therefore, looked at' the question 
purely from the point of view of the wėl, 
fare of the minor. I have paid necessarily, 
as any Court will pay, great attention to the 
expressed wishes of the infant who will soon. 
reach the age of 18, the age of majority. She 
isina position ‘to decide for herself and 
she expresses a decided ‘preference to re- 
main in the custody from which she has been 
produced. Sheis able to form a/judgment 
as to what isin her own interest'and for 
her benefit. She has freely chosen to give 
her hand in marriage to her paternal aunt's 
son. .It is also not impossible-that she has 
been on.terms of friendship and familarity 
with this young.man and itis riot desirable 
to take her away from the surrounding to 
which she has been accustomed and to place 
her in the custody, against her-will, of her 
mother who is a woman not -of strong will . 
and easily :capable of being influenced by 
the person who at the time happens to be 
nearest to.her; and it is necessary and im- 
portant to bear in mind that the mother is 
not being deprived ofthe custody of the 
infant but on the contrary I am aked to 
custody 
which she prefers and place her in the 
custody of the mother.to whom she- express- 
es a positive dislike. - : 

The order that T propose.to make, there- 
fore, is, that she be freed from all, restraint 
and be at liberty to go where she chooses, 

Inthe circumstances of the case I make 
no order'as to costs. : s s 

Y. N. Y. - Application dismissed. 


Z. K. ‘ 
(11) 16 B. 307; 8 Ind. Dec. (x. s) 683. .. 
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LAHORE HIGH. COURT. 
CRIMINAL APPEAL No. 907 or 1922. 
December 30, 1922. 
Present;—Mr. Justice Zafar Ali. 
RAHMAN AND oTHERs—Convicts— 

APPELLANTS . 
4 versus 
; EMPEROR-—RESPONDENT., 

Penal, Code (Act XLV of 1860), ss. 149, 304 (ii), 
$26, 342—Attempt to carry away woman. by force— 
Rescue—Death and  grievous hurt caused by rescuers 
—Wrongful confinement of assailants~-Offence com- 
mitted, 

Tivo years prior to the occurrence, the wife of the 
complainant:had been abducted by one of tho accused 
with whom she was living. On -the day of the occur- 
rence complainant organized a raid and arrived with 
his party atthe house of the accused who had abduct- 
ed his wifeand attempted to carry her off by force in 
thé absence of her paramour. She resisted and one 
‘of the . party -o£ the complainant: struck her and pro- 
ceeded to drag her away. On hearing her cries the 
accused came up to her rescue arid proceeded to attack 
the. party, of the complainant with the result that they 
, killed’ one: of thêm and inflicted -grievous hurts on 
another. They subsequently proceeded to put the 
members of the complainant's party in wrongful con- 


ement: : 
' “Held, (1) that although the accused were justified 
in attempting to rescue the woman from the party of 
the.complainant, when they proceeded to assault the 
. party of. the, complainant in. a body. and caused 
rievous injuries to them, they constituted an unlaw- 
fil ‘assembly because their common object was to com; 
! mit an offénce, namely, to cause hurt or grievous hurt; 
[p... 847, col. 2.] - PN 
(2) that. the. accused were.. guilty. of offences under 
ii jag 325, 342 read with s. 149 of the Penal Code. 
ibid] . . we ae nA 
* Appeal from an order of the Sessions 


- Judge, Jhelum, dated the 12th August 1922. 


` Sheikh: Niaz Ali'ánd Chawdhri Rahmat 
Elahi, for the Appellants. . Ls 
. Mr. Des Raj Sawhney, Public Prosecutor, 
for the. Respondent. 


JUDGMENT.—The.. three. brothers 
Rahman;: Ahman. and Khanun, and their 
first. cousin Maulu, :and collateral Hussaina 
have all: been convicted under ss. 304, Part 
IL. 325 .and..342, Indian Penal Code, of 
culpable,- homicide, . grievous. hurt. and 
wrongful’ confinement respectively, and 
each. awarded. the following sentences. to 
take effect. in; succession :— : 


'; (1), Under s.304, Part LI, ten years! rigoruos ` 


imprisonment..- . 
: (2); Under.s. 325, two. years' rigorous im- 
prisonment. |. ° 33, A 

(3) Under s. 342, six months’ rigorous 
imprisonment, ` SUD , é 
; They have appealed, the first four jointly 
and the fifth. individually. 
tion version was-briefly as. below :— 
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"back and the rest on foot. 


-rest were armed with sticks. 


-and was, therefore, left where he was. 


The .proseeu- 


Ee hate ce. BAG 
“Musanisiat Rasulan wife of Gaman Gon- 
dal of the - village. Sohawa eloped with 


-Rahman. appellant but her husband lodged 


no complaint nor reported’ the abduction 
to the Police. Two years had elapsed since 
her elopement when Gaman Tarar of the 
village. Phira -happened to come across 
Rahman .accused and the latter told him 
that he did not want to keep Musammuat 
Rasulan any longer. Accordingly Gaman 
Tarar Sent Rahman mirasi to her husband 
with. the message that he might come over 
to.get her back. On receiving this mess- 
age. he came to Gaman Tarar and in com- 
pany with him and three other men, i. e, 
Mirza - Gondal, Mirza Chadhar and Muham- 
mada (deceased) proceeded to the village 
of Rahman appellant, Gaman Tarar on horec- 
On arrival there 
at about noon, the two Mirzas and Gaman 
Gondal halted. at a threshing-floor while 
Gaman Tarar and Muhammadawent on to 


‘the hamlet of Rabman accused which was 


some 250 karams from there. They found 
Musanmat Rasulan in the house of Rahman 
accused but he himself was not there. 


. His brother Ahman and Maulu appellants 
“who. were there did not object to their 


taking her away. Gaman Tarar asked her 
to go with him but she demurred to it. 
Thereupon he struck her with a stick or 
switeh and began to drag her away. She 
raised cries hearing which Rahman, 
Khanun and Hussaina' accused came- up. 


-Hussaina was armed with a kahi (spade) and 


Ahman with’a. hatchet but Hussaina threw 
down the kahi and took up a hatchet, The 
All five set 
upon Gaman Tarar and Muhammada and 
beat them with. their weapons. On hear- 


ing their cries the two Mirzas and Gaman 
.Gondal came up. They raised Gaman Tarar 
‘from the ground and.took him to the 


threshing floor but Muhammada had been 
so severely hurt that he could not move 


But 
the. five accused followed them to the thre- 


Shing-floor and made them go back to their 
hamiet and there 
-Muhammada in their cattle-shed and seated 
. themselves infront ofit, saying that they 


confined them and 


(Gaman and his companions) had come to 
commit a.dacoity. Muhammada succumb- 
ed to his injuries and died soon after the 
attack.- At peshi time Allah Dad lambar- 
dar appeared on the scene and hearing the 


- story of:the men who were confined in “the 


shed left for the Police Station which was 
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seven miles from the spot and laid the first 
'information there at 9 P, M." 

This version though not without a sub- 
stratum was not free from exaggeration and 
embellishment’ as will be shown later on, 
but the learned Sessions Judge accepted 
the whole of it as true for the reason that 
the defence set up by the accused was pal- 
pably false. But obviously the accused 
found themselves in a dilemma and invent- 
ed a false story because they were afraid 
of compromising the position of Rahman 
accused by admitting that Musammat 
Rasulan was with him and was the cause 
of the trouble. “Therefore they pleaded 
that Gaman and his companions were beaten 
by Maulu accused and some strangers who 
happened to pass by, because they had 
come tocommita dacoity and wanted to 
steal buffaloes and that they did not know 
Musammat Rasulan nor was she there. It 
is now admitted that this was not true and 


that Gaman and the deceased were beaten. 


‘because they attempted to carry away 
Musammat Rasulan by force, 

In order to apportion responsibility for 
what took place it is necessary to sift the 
prosecution evidence to separate true facts 
from fabrications. In the first place, the 
medical evidence belied the story that two 
of the accused used hatchets. There was 
no incised wound and, therefore, no sharp 
edged weapons were used. In the first in- 
formation report also there was no mention 
‘made of hatchets. 

Secondly, the evidence produced in sup- 
port of the allegation that Rahman accused 
wanted to get rid of Musammat Rasulan 
will not bear the test ofa close scrutiny. 
The husband of Musammat Rasulan 
admitted that she had taken away jewelry 
with her and that he went to. the resi- 
dence of the accused to recover her as well 
as the jewelry. The factthat he neither 
lodged a complaint nor reported to the 
Police and remained inactive for two years, 


though he was anxious to get back the. 


wife as well as the jewelry, indicates that 
he could not find a clue to her where- 
abouts all this time and did not know who 
had abducted her because his village So- 
hawa is 18 kos from that of the accused. 
But Gaman "l'arar's village is only four kos 
from the latter and, therefore, presumably 


he made the discovery that Musammat: 


Rasulan was with "Rahman accused and 
then sent for her husband and organised 
a party to bring her away, As their in- 


RAHMAN v. EMPEROR, 


[85 I. C. 1925] 


eureion ended in a disaster they had to ' 
account for the course perused by them 
and, therefore, to justify it they concocted 
the ‘story that Rahman accused had ex- 
pressed his willingness to part with Mu- 
sammat Rasulan. Gaman Tarar could pro- 
duce no evidence in support of his state- 
ment that Rahman accused met him and 
told him that he no longer desired to keep 
Musammat Rasulan and. that accordingly 
he sent Rahman mirasi to fetch her hus- 
band. Rahman mirasi was not put in the 
witness-box and this story finds no place 
in the First Information Report. In that 
report it was stated that the party had 
come “to catch Musammat Rasulan.” One 
Hussaina mirasi was produced to tell a 
different tale altogether. He deposed that 
some 25 days before the event Rahman 
Gondal of Phira sent him to Rahman ac- 
cused to say that Mussammat Rasulan had . 
come to him (Rahman Gondal) and that 
he might come and take her away, but that 
Rahman accused’s reply was that she should 
either return of her own accord or go back 
to her husband. But Rahman Gondal was 
not produced atalland there was no evi- 
dence to show that Musammat Rasulan 
ever left Rahman accused and found shelter 
with Rahman Gondal. This new tale was 
seemingly’ concocted because no evidence: 
could be produced in support of the 
original one. Further it followsfrom what 
actually happened that neither Rahman 
accused was anxious to part with Musam- 
mat Rasulan nor was she prepared to 
leave him. If he had really received from 
Rahman the assurance that he was ready to 
part with her, he would have gone straight to 
him instead of attempting to carry her off by 
force in his absence. But even if it be 
conceded that Rahman accused did tell - 
him that he no longer desired to keep her, 
the attempt to bring her away by - force 
was quite unjustifiable and unlawful and 
her friends had the right to rescue her 
from the hands of the intruders and, there- 
fore, the opinion of the learned Sessions 
Judge that there were no extenuating 


_circumstances is contrary to the facts and 


circumstances of the case. Gaman and his 
party were, undoubtedly, the aggressors but - 
the accused exceeded proper limits in 
warding off the assault* on -Musammat 
Rasulan. 

Thildly, there 
story which is 
stated: 


is another part: of the 
highly improbable. It wag 


23. n cdi 
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(1) that -three men of Gaman's party 
halted at the threshing-floor and did not 


come to the hamlet.of the accused before ` 
hearing the cries of Gaman and Muham-. 


mada, and 


(2) that they came back to the threshing- 
floor after the assault but were taken back 
to the-hamlet by the accused. - 


It was not explained why three ofthe 
party stopped at the threshing-floor when 
they had come allthe way from their 
village to render assistance in recovering 
the woman. Further if they had come 
back to the'floor from the hamlet the people 
at the floor would ‘not have allowed the 
accused to take them back. Muhammada 
(P. W. No. 10) stated that there were about 
100 men at-the threshing-floor. Fazal Din 
(P. W. No. 12) deposed that there were 
two factions in the village of the accused, 
that the aécused belonged to one and the 
men at the floor tothe other and that 
there were 10 or 12 men of Gaman's faction 
at the floor. If this were true, these men 
would certainly have interfered and pre- 


‘vented the accused from taking back the. 


four men from the door by force, The 
party might have stayed for a while at the 
floor before proceeding to accused's hamlet 
but the alleged incidents which were not 
referred to in the First Information Report 
were presumably after-thoughts. The 


. report : was made by a lambardar who 


“ed above: the 


repeated what he had heard from Gaman 
and his companions, Therefore it followa 
that the latter made no mention of the 
alleged inéidents to the lambardar which 
they would have done if they had really 
occurred, They were introduced evidently 
to minimise their responsibility for the 
consequences resulting from their 


the gravity of accused's offence. . 


: From the facts and circumstances dascrib- 
conclusion that can be 
drawn isthat Gaman’s party appeared at 
the hamlet of the accused all of a sudden 
to seize Musammat Rasulan and take her 
away by force and that when Gaman 
struck her and proceeded to drag her away 
the accused came up to her rescue and beat 
the intruders.* 


Thére was the evidence ofseveral wit- 
nesses that all the five accused participated 
in the attack and all five were mentioned in 
the First Information Report and, therefore, 
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own: 
initial culpable conduct and. to magnify 


“taken into 
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the finding that they all made the attack 
is unassailable, 

The next question is what were the 
offences committed and in determining 
this too the learned Sessions Judge's 
application of the law to the facts was not 
free. from error. As all the five accused 
made the assault in a body and caused 
injuries, they constituted an unlawful 
assembly because their common object was 
to commit an offence, i. e., hurt or grievous 
hurt, s. 142 (third). The Committing Magis- 


` trate, therefore, framed charges against the 


accused under ss. 302, 325 and 342 coupled 
with s. 149, Indian Penal Code, but the 
learned Sessions Judge amended the 
charges by striking out's. 149, considering 
that that there was no evidence to support 
a charge of rioting. Further he wasof 
opinion that s. 34 too was not applicable at 
all. But all the same he held all the 
accused equally responsible for the injuries 
caused though he found .that “it was not 
known who struck the fatal blow to the 
deceased or broke the arm of Gaman Tarar." 
The medical evidence showed that Muham- 
mada's death was due to the fracture of 


theskull produced by a solitary blowand 


that the only grievous injury received by 
Gaman was fracture of the ulna bone. 
Therefore the blows which caused the 
fracture ofthe skull and ulna bone res- 
pectively were either both inflicted by one 
man or by two men, gneeach. The rest of 
the accused could not be responsible unless 
the principles embodied in s. 34 or s. 149 
were applicable to their case. The learned 
Sessions Judge found that the assault was 
sudden and unpremeditated but in order 
to hold all the accused equally liable he 
argued that they made the attack collec- 
tively with the intention of causing grievous 
hurt and knowing that one of them might 
inflict a lathi blow on the head and cause 


' death. Thus he virtually found that the 


injuries were caused in prosecution of the 


. common object or in furtherance of the 


common intention of all and itis obvious 
that the men who caused simple hurts only 
could not .be said to have committed 
grievous hurt but constructively. Therefore 
s. 149 ought not to have been struck out 
from the charges. In awarding sentences 
the. extenuating circumstances were not 
: consideration and even if 
separate sentences could be awarded, for 
the .grievous hurt and the fatal injury 


caused, to two men respectively, the sen- 
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tences should run concurrently. as the hurts 

e were caused in the -course of the same 

: transaction. ^ ts : ] 

t. Therefore, I accept the appealso far as 

. to reduce the sentences and alter the con- 


i viotions- as. below. | 
One .year's . rigorous 


` 1. Under ss. 304/149, 
| imprisonment, each. 


is Indian PenalCode.] imprisonment, each. 
Vigor months 


t 2, Under ss. 325/149, 
t^ Indian Penal Code. 

rigorous imprison- 
ment, each. i 


=3, Under s. 342, 

¿Indian Penal Code. 

: Nos. 1 and 2shall run concurrently “and 

. No. 3 to commence after the expiration, of 
No.1 : 

Z. K. Appeal accepted. 
Convictions altered. 
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'. ALLAHABAD HIGH. COURT. : 
$ CRIMINAL REFERENCE No. 634 or 1924. 
seh December 9, 1924. 
: Present:—Sir Grimwood Mears, Kr., Chief 
i Justice, and Mr. Justice Piggott. 
MURLIDHAR—APPLICANT 
; versatus : i 
MAHBOOB KĶŅKHAN— RESPONDENT. 
-.. Criminal Procedure Code (Act V of 1898), ss. 439, 
` 862 (1-A)—Penal Code (Act XLV of 1860), s. 279, 
" conviction under, by Magestrate of Second Class- -Magis- 
' trate, jurisdiction of, to release accused after admoni- 
tion—Revision—High Court, interference by. . 
'The.proviso to sub-s. (1) of s. 562 of the Cr. P. C. 
. must beread as a part of the sub-section. Itis super- 


` geded as regards the effect of sub-s.- | e 
words “the Court before whom he is so convicted, 


` $n the aforesaid sub-section, and cannot be -used so. 


. as to control those words. A Magistrate of the Second 
Class, therefore, has jurisdiction to pass an order ‘of 
release of an accused person convicted by him under 
s. 279 of the Penal Code after due admonition, under 

~ s. 562 (1-A) of the Cr. P. C. [p- 848, col. 2.] : 

. . The High Court will not in revision interfere with 

` an order passed by a Magistrate under s. 562 (1-A) 
of the Cr. P., O., unless the order is clearly mistaken 
or injudicious or amounts . to a failure of. justice. 


. [ibid.) 
' 192 


. Class on a charge under s. 279 of the Indian 


Penal Code, the offence alleged against . 


him being that hè rode a bicycle in à inan- 


.« kuman life; It appears from the evidence 


that he actually did collide with and in- ^ 
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Three years' rigorous . 


(1-A).by the . 


Criminal Reference made by the District. ^. 
' Magistrate, Bijnor, dated the 10th October - 


4, ; - 3 
:JUDGMENT.—One Mahboob Khan: 
wastried by a. Magistrate of the Second .. 


“ter bo rash or negligent as to. endanger , 


- 
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jure alittle boy; and thé peculiar negli- 
gence of his conduct at the time lay in-the 
fact thathe was riding a bicycle which had 

no effective brake. The Magistrate , who 
tried the ease, after finding the accused 
guilty, has recorded his reasons for dealing 
with him under the. provisions of, s. 562 
(1—A) of the,Cr. P. C. He released the ac- 
eused after due admonition. The matter 

“was brought to the notice of the District 

. Magistrate by a petition presented by the 
father of the little boy who had been in- 

;jured. The District Magistrate has referred 


` the matter to the High Court on two dis- ' 


` tinct grounds, The first, is that the Trying 
> Magistrate, being a Magistrate of the Second 
` Class, had no jurisdiction to pass- the 

order of-release after due admonition under 
; the section above referred to. ‘The second, 

is ‘that the discretion exercised by the Trial 
‘ Court was .in any case injudicious, and 


_that a sentence at least of fine ought. 


“in the interests of 
* imposed. 


justice to- have- been 
*- On the question. of law we-are of opin- 


` ion, after examining the whole of s. 562-of - 


. the Cr: P. C. that the proviso- to sub-s. 
. (I) of thesame Code must be read às: a 
; part of the said sub-section.- It.is . super- 
: seded, as- regards- the effect- of. sub-s, 
(1—A) by the words ‘the - Court - before 
whom: he is so'convieted' in- the -aforesaid 
‘sub-section and -cannot be used so-as to 
control those "words. We find, thérefere, 
“that the Magistrate of the - Second: Class. in 
the present.case had jurisdiction to pass the 
order which he did. m a tos 
We have also lookéd at the matter from 
the other point of view suggested - by-the 


‘be said undoubtedly for: the- District 
. Magistrate's opinion; but we aie not satis- 


` fied that the order passed by the -Tial’ 
Court was so clearly: mistaken or: injudi- - 
. cious, .or -amounted - to. such: failure of 


justice, as..to call for, our. interference in 
revision.. Let the record be returned. | . 


MAH — Record.returned, ' 


District Magistrate. There is something to ` 
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; ALLAHABAD HIGH COURT. 
Szoonp OIvIL APPEAL No. 667 or 1923.. 
: November 20, 1924. 
Present:—Mr. Justice Mukerji. 
RAM LAL AND ANOTHER—DEPENDANTS — 
ae 
£ R t cw i ` $ 
4 MUHAMMAD "AMIR MUSTAFA 
. KHAN ARD OTHERS—-PLAINTIFFS AND 
Chaudhri BADRUDDIN AND OTHERS— 
DeFENDANTS— RESPONDENTS. 

Co-sharerg—-One co-sharer, whether entitled to build 
on joint land—Suit for demolition and joint posses- 
‘sion, maintainability of. 

One co-sharer out of many fins no right to build 
on-what-is joint-land without the consent of- the 
‘others, and if he does so, the other co-sharers are 
entitled to sue for the demolition of tho Puilding and 

for joint possession of the site. [p. 849, col. 2.] 

'  Paras Ram v. Sherjit, 9 A. 661; A. Ww N. (1837) , 
253; 5 Ind. Dec. (N. s.) 878, dissented from. 

Ghasitu v. Sodhan Singh, 32 Ind. Cas. 690, Najju 
Ehan v: Imtiaz-ud-din, 18 A.115; A. W. N. (1895) 243; 

8 Ind. Dec. (x. &) 782 and Ham Bahadur Pal v 
Ram Shankar Prasad Pal, 27 A. 688; 2 A. L. J. 455. 
A.-W. N. (1905) 158, “followed. 


Second appeal against a decree of the 
Additional Judge, Aligarh, dated the2nd of 
February. 1923. 

. Mr Brij. Behari Lal, 
lants. 

Mr. Mukhtar Ahmad, for the Respond- 
ents, . ve 


. SUDGMENT.—The parties are co- 
shares in the village. Thesuit outof which 
this appeal has arisen was originally in- 
stituted .by.the respondent No. 1 Muham- 
mad Amir who: happens to be a co-sharer 
“to alarge extent in the village and also 
the lambardar of it.- The main defendants. 
‘in’ thé case were defendants Nos. land 2. 
"The other defendants were impleaded as 
being co-sharers in the village who did 
‘not join the plaintiff in the institution of . 
the suit. Some. of these defendants were 
"ater on, if appears, -made plaintiffs. . 
The suit was launched- with the alleg- 
tion that,on a portion of the, village site 
stood, the house of one Khushla Chamar, à 
tenant, who died about 20.years ago. Since 
his death the house was occupied | by two 
"other tenants, viz, Rajna and Zaharya. 
‘Rajna and Z aharya left the village about 
two years before the institūtion of the suit 
and the defendants Nos.-1 and 2 removed 
the materials, took possession of the site 
“and started constructing a building of their 
‘own. The suit was, therefore, instituted for . 


"recovery of joint Posseseton and for recuvery . 


“of damages. B 
54 l 


~ RAM LAL v. MUHAMMAD. AMIR -MUSTAFA KHAN. 


for the Appel- 
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: The Court of first instance decreed the 
alam for joint possession and for the demo- 
lition of the building erected by the defend- 
ants -Nos. 1 and 2, but dismissed the suit 
so far as it asked for recovery of damages. 
This judgment was upheld by the lower 
Appellate Court. 

The finding of the lower Appellate Court 
isi in substance the same as was the plaint- 
iffs' case except as to damages. 


Two points have been urged before me. 
Oneis that the finding offact is more or 
less of a speculative character. It is pos- 
sible to characterise thus one or two ree 
marks to.be found in the judgment of the 
Court below. But they really deal with the 
circumstances of the case. It cannot be 
denied that there was evidence on the re- 
cord from which the learned Judge could 
come to the-conclusion that Zaharya and 
Rajna were oceupying the house and the 
site within two yéars of the suit and the 
defendants' case, viz, they had been in 
occupation of the site for 20 years was false, 
In the circumstances, the defendants Nos. 1 
and 2.had no right to take possession of 
"what was the joint property of the parties 
inthe teeth of opposition. 


The second question is whether the 
laintiffs could, on their own behalf and on 
‘behalf of the pro-forma defendants, claim 

the demolition of the building ‘on the site 
and.for joint possession of the latter. The 
caso of Paras Ram v. Sherjit (1) was cited 
‘by the learned Counsel for the appellants, 
He urged on the basis of that authority that 
-80 long as the plaintiffs did not prove spe- 
‘cial damage they were not entitled to suc- 
ceed. But this case has not been followed 
in later years in this High Court. The law 
as it àt present stands is that one co-sharer 
out of many had no right to build on 
what is joint land without the consent of 
the- others, The latest case of this High 
Court is reported as Ghasitu v. Sodhan 
Singh (2). It followed an earlier case of 
.Na3ju Khan v. Imtiaz-ud-din (3). Indeed, 
there are good many other cases in which 


the law as laid down in Paras Ram «x. 


Sherjit (1) has been dissented from [see for 
‘example the case of Ram Bahadur Pal v, 
Ram Shankar Prasad Pal (4).] 


(1) 9 A. 661; ze W. (1887) 253; 5 Ind. Deo. (N. s.) 878. 
` (2) 32 Ind. Cas. 690. 
o 18 A. 115; “AW. N. (1895) 243; 8 Ind. Dep. 


782. 
u^ 37 A. 088; 2 A. L.J, 495; A, W, N. (1905) 153 
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. Asthe possession of the defendants Nos..1 

-and 2, who are appellants in this Court, 

was in opposition to and not..with the con- 

sent of the co-sharers, a decree for joint 
possession was properly: awarded. 


The appeal fails and it is hereby dismiss- 
. ed with costs, ; 


ZK. - A ai Borei 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
“SECOND CIvIL AppraL No. 190 oF 1922, 
“September 21, 1923. 

- Present :—My. Dalal, JO. 
SULTAN KHAN-——PrAINTIFF— : 
"APPELLANT 

«o versus 
 HARDWARI AND OTHERS—DEFENDANTS— 


. RESPONDENTS. 

Landlord and’ tenant—-Adverse - possession—Claim 
‘based on grant, failure:of-—Entry in village record, 
effect of —Tenant claiming. under-proprietary vights— 
Burden of proof. 

Where a person comes forward with a claim on 
the basis ofa grant and: fails to prove it; he-cannot 
tum round-and- say that .he has: been holding ad- 
, versely from the date on which he founded his title 
under the grant. Tho theory of ‘adversity of title can 
only come if if no claim is laid to any title "what- 


Poorer for the commencement of possession. Lp. 851, . 


éol. 1 

An entry in the village record, or even the opinion 
of a Revenue Court, that a person cultivating land has 
‘rights higher than those. of à tenant will not start ad- 
verse title of an under-proprietary nature in the culti- 
vator and will not compel the landlord to seek a declara- 
tion in the Civil Court at the risk of losing his right 
- if he does not do so within six years of the final 

order. [ibid.]: 

Mohammad Mumtaz Ali Khan v. Mohan Singh, 74 
Ind. Oas. 476; 26 O. O. 231; (1923) A. I. R. (P. O.) 118; 
21 A. L. J. 157; 45 A. 419; 45 M. L. J. 623; 9 O. &A. 
"L. R. 901; 10 O. L, J. 383; I9 L. W. 283; 39 C. L. J. 
295; 28.0. W. N. 840; 33 M. L. T. 321; 30. I. A. 202 
(P. CO), followed. 

+ Durga v. Ram Padarath, 65 Ind. Ces. 145; 80.L. 
“J. 495, distinguished. - " 
. A mere assertion on the part of a lessee, during 
i the currency. of his lease, that he is an under-pro- 
rietor does not create an under-proprietary right in 
his favour by -adverse possession. [p. 852, col. 1] 
r Maheshar Parshad v. Muhammad Ewaz Ali Khan, 
7 O, Q. 372.and Mahesh Misr v.'Deputy . Commis- 
- sioner, F'yzabad, | 1 Ind. ‘Cas. 325; 12 O. C. 15, Telied 


n. 

Where a zenda "Comes into Court asking. for a 
declàration that the defendants who are cultivating 
land under -him are-tenants and not under-proprietors, 
the pürdén of proving that they are under-proprietors 
and not tenants lies on the aa kaa [ibid.] 


` 
. © 


FBULTAN KHAN v; 


fakbwart: [851. O: 1925] | 
Muhammad Mumtaz Ali Khan v. Harpal Singh, 32 . 
And. Cas. 376; 2 O. L. J; 556, relied on. ` 
Pirthipal Singh v. Ganesh -Din Singh, 71 Ind. Cas. 
611; 25 O. O. 396; (1922) A. I. R. (P. C.) 383; 44 M. L. 
J. 29; 37 0. L. J. 219; 9 OL J. 849; 32 M. L. T. 109; . 
9^0. & A. L R. (P. C.) 541; 18 L. wW 41; 501. A. 210n 
(P. OJ, distinguished. . ``- 


Second appeàl against a decree ‘of: “the 
: District Judge, Fyzabad, dated. the. 10th 
April 1922, in an appeal preferred. against 
that of the Additional Subordinate J udee, 
Fyzabad, dated the.27th June 1921." 
- Mr. M. - Wasim, for the Appellant. 
eae A. P. Sen, for “Respondénts Nos. 1 
and 2. yn 


JUDGMENT;—There ‘is considerable 
confusion: of thought i in these-proceedings, 
so the matteratissue béfore.this Court for ~ 


. decision. must be clearly-defined and kept 


.in mind. The only ground on, which thé 
defendants have succeeded in establishing 
a proprietary right in the land in suit 
is. that of adverse possession.only. ` In the ` 
First Court of the Additional Subordinaté 
Judge of Fyzabad, the defence to the 
plaintiff zemindar's suit for a declaration 
'that the defendants are not under-pro- 
prietors or birtdars of the land in suit was 
put forward under many heads. "They 
claimed that they were birtdürs under a 
‘grant, that they acquired such title’ by 
founding a. purwa, that their possession 
as under-proprietors was acknowledged by 
‘the zemindar and finally that they had 
‘acqnired. right as under-proprietors by 
adverse possession. Excepton the. point 
of adverse possession, every one of the de-. 
fences was-rejected by the Court -of' first 
instance. .Thé plaintiff appealed ‘to’ the 
‘Court of the District Judge, but the defend- 
ants advanced no argument. there in sup- 
‘port `of iheir.defence on the grounds which 
"Were rejected by the First Court. It is true 
“that the defendants were not bound speci- 
fically to file cross-objections and’ were - 
‘entitled to support: the decree of the’ First 
Court-on any ground open to them but such 
a position was not taken up by, them. It 
must, therefore; be accepted for the purpose 
of' decision by this Court that the defend- 


. ants do not hold a grant of any birt land, 


that they did not acquire any- such ri ght 
by founding a. purwa and that they were 
-not acknowledged as birtAolders by” the 
.zemindar. “Bearing the decided facts in 
view I have to- determine , whether: they 
.liave been rightly held by the two Subordi- 
nate Courts to have acquired a title by pres 
eription. : ; 
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I find considerable. difficulty in under- 
standing the possession by adversity of. 
title by a person who comes forwards. with ` 
a claim on the basis of a -grant and fails to 
prove it. A definite origin and source of 
title are relied upon and then when they 
have failed, the defendants turn round and 
say that théy have been holding adversely 
from thé date on which they founded their 
title under a grant. I do not think that 
Such a position can be permitted. The 
plaintiff zemindar, who is admitted owner 
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the land in. dispute which admittedly was 
unfounded at the date when it was made, 
can, by the.mere làpse of six or twelve 
years, convert what was an occupancy or 
tenant title into that of an under-proprietor.” 
In the: present case the. zemindar has come 
to the Civil Court within six years of the 
‘Revenue Court decision. The case of the 
defendants here is similar to that of the 
defendant inthe Privy Council case. What 
the defendant in effect says: “I asserted 
title as under-proprietor in 1893 by entry 


of ‘the land, avers that he never passed of my name as birtdar in the revenue 
under-proprietary. title to the defendants. papers. My adverse title started from that 
The defendants reply that they hold atitle- date." The answer to this is that such an 
deed. The title-deed ıs either not forth- ‘assertion does not start adverse possession 


coming ‘oris not valid. : The result must 


and does not convert a tenant of a land 


be that ‘the defence -of.under-proprietary into an under-proprietor. It is not very 


title is false and the defendants in occupa- 
tion can .only- be tenants. 


clear how the: entries were made. The 


It cannot be entry is not accepted by the lower Courts 


permitted. to the defendants under such . on the basis of title. The respondents’ learn- 


circumstances to start the theory of adver- 


ed Counsel referred me to a Single Judge 


‘ sity of title which can only commence if decision of this Court reported as Durga v. 


they did ‘not lay claim to any title what- 


Ram Padarath (2), where the learned Judge 


soever for the commencement of their pos- enunciated the proposition as well-estab- 


session. 
The: only fact that has determined the 


lished that in the absence of any evidence 
to the contrary the entries in the. revenue 


two subordinate Courts to hold in favour papers prepared. under the U. P. Land 


of the defendants is the entry in the village 
record. It is now settled law that such an en- 


Revenue Act must be deemed to be correct. 
If this reasoning-be applied here the defend- 


"'&ry or even the opinion ofa Revenue Court ants may be held to be under-proprietors 


: six years of. the final order. in litigation? 


that a person cultivating land has rights 
-higher than those of a tenant will not start 


by- title and not by adverse possession. 
Both thesubordinate Courts have decided 


adverse title of an under-proprietor inthecul- ‘that the defendants havé no title, so they 
tivatorand not compel the landlord to seeka — did'notaccept the entry in the village papers 
declaration in the Civil Court at the risk of as correct. How the entry can start adverse 
losing his right if he.did not do so within. possession it is very difficult to understand, 
- Reference was then made by the respond- 
“In my opinion the present case is covered ents’ learned Counsel to the partition among 
by theauthority of the Privy Council in the co-sharers of. the village. It was said 
Mohammad Mumtaz Ali Khan v..Mohaw thatduring partition proceedings this land 
Singh (1). In that case in 1891 ina revenue was treated as under the ownership of 
litigation arising from the cultivator's ob-’ under-proprietors. This againis a matter 
jection to a notice of ejectment the Revenue of-acknowledgment on which issue the de- 
Court held that the.cultivator wasan under-- cision was against the defendants and not 
proprietor. Twelve years after the decision of adverse possession. The defendants are 
of the Revenue Court the: proprietorsued holding ‘land on payment of rent and the 
for a, declaration that the cultivator was a presumption is. that they are fenants of 
tenant and.not an under-proprietor, Their the land, It was pointed out that the rent 
Lordships observed (page 237* of the report): was about one-third of the average tenant's 
“The Board ‘aré unable to hold that” rent-.of the lana. “This argument also may 
the simple assertion of a proprietary right .be used. to support. title but not adverse 
in a judicial pwoceeding ^ connected with- possession. There may also be other 
-(1) 74 Ind. Cas. 476; 26,0.-0. 231; (1923) A.l]; R. reasons. why the rent of the defendant was 
(P: O.) 118; 21 A? En J. 757;.45- A. 419; 45 - M. L.J. mot enhanced. * 
SEM US A usu ds SD Ie. Another point taken by the learned Couns 
.901.A.202(P.C). — HN 3 : : dis 
~ Page of 200. O.—[Ed.] 7. 


(2) 65 Ind. Oas, 749; 8 O, L. J.- 495: 
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sel for resporidents was that as the zemindar 
had come to Court to ask fora declaration 
it was his.duty to prove by definite evidence 
. that the defendants were tenants and not 
'under-proprietors. As Ihave pointed out 
more than once this argument also would 
be the basis of title. Apart from this, in & 
case like the present. the burden of proof 
lies on the defendants to prove that they are 
under-proprietors and not zemindars [Mu- 
hammad Mumtaz Ali Khan v. Harpal Singh 
-(3)] The Privy Council ruling in the case 
of Pirthipal Singh v. Ganesh D n Singh (4) 
is notin point here. In that case the rela- 
tions between the parties were regulated 
upon the footing that the defendants pos- 
‘sessed the rights that they claimed to enjoy. 
As I have pointed out above, the Courts 
definitely held herethat the défendants’claim 
as under-propiietors was never acknowledg- 
ed by the plaintiff zemindar. It is clear, 
therefore, thatthe defendants werenevertrea-- 
ted by the zemindaron-the footing of under-- 
proprietors. Even prior to the Privy 
. Oouncil ruling in the case of Muhammad 
Mumtaz Ali Khan -v. Mohan Singh (1), there 
was no rule in Oudh that a mere assertion 
: of urnider-proprietary right started possession 
as against the zem?ndar, The view preval- 
. ent up ,to the date of the Privy Council 
ruling referred to above was that. when an 
agricultuyal holder succeeded in avoiding 
ejectment on the ground of under-proprie- 
tary right in the Revenue Court; an -adverse 
title started in -his favour from that date 
and the zemindar-was put to the.’ necessity 


^. of suing in the Civil Court -for’ declaration 


within six years of the Revenue Court deci- 
sion. In a Bench case of this Court 
of 1904 [Maheshar Parshad v. Muhammad 
Ewaz Ali Khan (5),] the mere -assertion 
on. the part. of a lessee- during the cur- 
rency of his lease that he was an under-pro- 
prietor was. held not to create an under- 
` proprietary right in his favour by adverse 
possession. A decision of a Single Judge 
of this Court of 1908 [Mahesh Misr v. Deputy 
Commissioner, Fayzabad (6)] also indicates 
: what view on the subject was held by this 
Court prior to the Privy Council decision in 
Mohammad Mumtaz Ali Khan v.' Mohan 
Singh (1). A mere assertion in an ejectment 
- > (8) 32 Ind. Cas. 376; 2 O L. J. 556. : 
» s (4) 71 Ind. Cas. 641; 25 O. C. 396; (1922) A. IR. 
(DP. C.) 383; 44 M. L. J. 29; 37 C. L. J.219; 9 O. L. J. 
649; 32 M. L. T. 1097 9 O. & A. L. R. (P. C) 541; 18 
L. W.41; 50 I. A. 210n (P. O).- 
(570-0.372.. - ! 
(8) 1 Ind. Oas, 325; 12 ©, 0, 15, 


_ LALOU Lah V. RADHEY LAL. 


the Courts. 


- [851. C. 1925] 


suit that a cultivator was an under-proprietor 
was not held to be sufficient to set time run- 
ning againstthe landlord fora declaratory 
suit against the tenant where the notice was 
eancelled on a technical plea that one 
notice was not sufficient. It is clear, -there- 
fore, that a mere assertion of right as under- 
proprietor was never considered sufficient 


.to givea start to adverse possession unless 


this assertion was accepted by the Revenue 
Court. We have seen how this exception 
has also been swept away by the Privy 
Council ruling. I hold that the defendants 
have not acquired under-proprietary right 
by prescription. - i A 

In the result I set aside the decrees o 
both the lower Courts and decree the plain- 
tiffssuit for & declaration with costs of all 


Decrees set aside. 
Z. K. i 


PATNA HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No. 153 or 1924, 
November 24, 1924. 
Present:—Justice Sir Jwala Prasad, Kr., 


and Mr. Justice Adami. . 
Pandit. Goswami LALOO LAL 
SHARMA— APPELLANT _ 
. : versus 
: RADREY LAL GOSWAMI AND oTHERS— 
OPPOSITE PARTIES— RESPONDENTS. ` 

Civil Procedure Code (Act V of 1908); ss. 10, 22, 
0. XXXIX-— Proceedings with regard to same subject- 
matter in Courts subordinate to different High Courts 
——Procedure—Stay of proceedings—Injunction re- 
straining party from continuing proceedings, when to 
be issued. : 

The C. P. C. carefully avoids the chance of any 
clash in the decisions of two Courts either subordi- 
nate to the same High Court or subordinate to differ- 
ent High Courts with respect to the same point at 
- issue arising between the same partjes. When the 
suit or proceedings are in Courts subordinate to the 
same High Court the matter cam be effectively dealt 


“with by that High Court. Where,*however, the matters: 


are pending in Courts subordinate to two High Courts, 
one of such High Courts has no control over the 
Courts subordinate to another High Court and the 
matter can be dealt with under 8.10 ors. 22 of the 
Code,’ In addition to these provisions there is power 
vested in the Court to jebug injunctions: against 


ve 


[a8 I d, 1998) 
persons who are either within the jurisdiction of the 
Court or have submitted to its jurisdiction, and the 
provisions contained in ss. 10 or.22 of the Code are 
supplemented by those contained in O. XXXIX re- 
lating to injunctions and those which lie in the in- 
herent power of the Court. [p. 854, col. 1.] 

Whereas under s. 10 of the C. P. C. a party must 
make an application for stay to the Court in which 
the subsequent suit or proceediag is instituted; under 
s. 22 the High Court has jurisdiction to make an 
order that a matter pending before it or before a 
Court subordinate to it shall proceed, and such order 
is final, and it is not open to any other Court in India 
to dispute it and to allow a suit or proceeding to 
proceed in any. other Court than that indicated in such 
order. [p. 854, col 2] . i 

Although a Court will not issue au injunction 
against a person not within its jurisdiction, it will, in 
the ends of justice, when a person has submitted to 
its jurisdiction, restrain such person from doing any- 
thing which it considers is improper and will amount 
to an abuse of the process of the Court. [ibid.] 

Firm Ram Kumar-Sheo Chand Rai v. Firm Tula 


Ram-Nathu Ram, 56 Ind. Oas. 920; 1 P. L. T. 277 at- 


p. 281; (1920) Pat. 235 and Amar Kumar Mukherjee 
v. Mr, B. Coventry, 85 Ind. Cas. 551, referred to. 

An application forthe grantof Letters of Adminis- 
tration in respect of an estate was made by the peti- 
tioner before the District Judge of Patna in the 
Province.0f Bihar and Orissa. The respondent was 
Served with notice of the application and he submitted 
to the jurisdictiou of the Patna Court. Subsequent- 
ly, however, be made an application for grant of Letters 
of Administration in respect of the same estate before 
the District Judge of Mathura in the United Pro- 
vinces. The application before the District Judge of 


‘Patna was eventually dismissed and an appeal was. 


lodged against such dismissal in the Patna High Court 
and the appellant filed an application in-the High Court 
praying for au injunction restraining the respondent 
from proceeding with his application before the 
Mathura Court:  - 

Held, that the respondent having submitted to the 
jurisdiction of the Patna Court and having entered 
appearance as respondent in the appeal pending-in 
“the Patna High Court, the latter Court had jurisdic- 
tion to issue an injunction restraining him from pro- 


ceeding with his application in the Mathura Court. ' 


{p. 854, col. 2; p. 855, col. 1.) 


Applieation to the High Court under s. 10, 
©. P. O, to stay the proceedings pending 
in another Court having jurisdiction to 
'grant the relief claimed. 

Mr. T. N. Sahay, for the Applicant. 

‘Messrs. K. P. Jayaswal, G. N.-Mukherjee, 
Fazal Ali and: B.. C. De, for the Opposite 
Partiés.- - ELS : 


s JUDGMENT.—This isan application ` 


to stay the proceedings instituted pending 
in the Conrt qf the District Judge of 
Mathura for the grant of Letters of 
Administration with respect to the estate 
of one Mohan. Lal. The applicant in that 
- Court is Manu Lal son of Kishori Lal, 
brother of Mohan.Lal. The opposite parties 
in that case are Laloo-Lal son- of Mohan 
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Lal, Radhey Lal Goswami and others, sons 
of the daughter of Mohan Lal. Previous 
to the institution of the proceedings in 
the Mathura Court, Laloo Lal had applied 
to the District Judge of Patna for the 
grant of Letters of Administration to the 
estate of his father Mohan Lal The 
application was opposed by the aforesaid 
Goswamis, the sons of Mohan Lal’s daughter. 
Manu Lal was also made a party and entered 
appearance but afterwards ceased to take 
any interest, in the proceeding. That 
application was made on the 17th Septem- 
ber 1923 and terminated in the final order 
ofthe Distriet Judge passed ontlie l4th 
June 1924, by which the application of 
Laloo Lal was refused. Against that order 
Laloo Lal has appealed to this- Court, and 
has now applied for an ad interim stay of 
proeeedings in the Court at Mathura in 


"the United Provinces, pending the disposal 


of the appeal here. 

On the 7th of August 1924 an order of 
ad interim stay of the proceedings before 
the District Judge of Mathura was made 
by this Court pending the disposal of the 
‘present application. Now the application 
has come up before us for determination as 
to whether the ad interim injunction should 
continue pending the disposal of the appeal 
or it should be withdrawn. F 

The Goswamis, that is, the Uaughter's 
sons of Mohan Lal, have’ appeared through 
He supports the application 
of Laloo Lal. -Manu Lal; who is the appli- 
cant in the Mathura’ Court for the grant of 
.Letters of Administration to him, however, 
opposes this application. He contends 
that. the application should be made in the 
Court of the District Judge of Mathura for 
stay of proceedings under s. 10 of the C. 
P. C. and that no injunction should be 
issued against him restraining him from 
proceeding with his application in. the 
Mathura Court. It is admitted on all hands 
that the points at issue both in the appeal 
pending before us and in the proceedings 
in the Mathura Court are one and the same. 
The proceeding out of which the appeal to 
this Court has arisen was started long 
before the application made by Manu Lal 
in the Mathura Court. Upon these admitted 
facts the suit at Mathura cannot proceed 
and the trial of that suit is barred by s. 10 
of the C. P. C. It is trtie that an appli- 


. cation for stay of proceedings under s, 10 


of the Code should have been made in the 
Mathura Court, Upon the facts stated by 
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' the parties an application for’ the grant'of 
Letters of -Administration could be in- 
- stituted either.at Patna or at Mathura, and, 
as a matter of fact, the proceedings have 
been takén in ‘oth the Courts. This 
circumstance brings the case within s. 22 
of the Uode read with s. 23, and the Court 
- can determine in which of the two Courts 
-the proceedings shall proceed. Manu Lal 
. was made a party in the proceedings before 
the District Judge of Patna and he entered 
appearance. No objection was, however, 
made by him as regards the proceedings 
instituted in the Patna Court or that those 
proceedings should have been stayed. He 
quietly went to Mathura and instituted a 
fresh proceeding and allowed the proceed- 
ings at Patna to continue and to be dealt 
with and determined by the -District Judge 
of Patna. He, therefore, submitted to. the 
jurisdiction of the Patna Court. ‘Having 
. thus submitted to the jurisdiction of the 
‘Patna Court he cannot frustrate the appeal 
in this Court by simultaneously going on 
with his proceedingsin the Mathura Court. 
It is, therefore, to my mind, obvious that 
the proceedings at Mathura should not go 
‘on until the disposal of the litigation here 
‘The Code has carefully avoided the chance 
of.any clash in the decision of two Courts 
either in the same High Court or. in 
different High Courts with respect tothe 
same- point at isque ‘arising between the 
same parties. When the suits "and proceed- 
ings are in the Courts subordinate to the 
‘same High Court, the matter does not pre- 
sent any difficulty and can be ‘effectively 
dealt with by that High Court.’ Difficulty, 
however, is felt in dealing with such matters 
-when they are pending in Courts subordi- 
mate to two-High Courts, for one High Court 
has no control over the Courts subordinate 
to another High Court. To -meet these 
diffixulties the ‘Code has made provision, in 
two sections, viz.,*ss. 10 and. 22. These 
‘express. provisions are further fortified” by 
the power vested in the Court for issuing 
injunction against persons who are either 
within the jurisdiction of the Court or have 

submitted to its jurisdiction. Therefore the 
provisions contained in ss. 10 and 22 are 
sunolem2nted by those contained in O. 
XXXIX relating to injunctions and to 
those wnieh lie iu the inherent power of 
the Court. It iscertain that in the circum- 
stances of the case the proceedings in the 
Mathura Court should not go on and be. 
*Stayed, 


LALOO ‘LAL. V; -RADHEY DAL; 


. Court directs. 
-will not issue any injunction against a 


‘the Court. 
should not issue against a person residing 


' cannot, 
-Court or in Courts’ 
‘Court is’ 


‘Manu Lal was a 
-below and entered appearance and did-not 


‘continue the proceedings 
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The question -of procedure then, to my 
mind, will not at all stand in dealing with 
the matter. Whereasunder s. 10 the party 
should apply to the Coürt in which the 
subsequent suitor proceeding is instituted, 
under s. 22 this Court -has jurisdiction to 
make ‘an order that the appeal in this 
Court shall proceed. This order unders. 22 
has the effect of stopping the proceedings 
in the Mathura Court. This has been the 
view arrived at by me in the cage of -Firm 
Ram Kumar-Sheo Chand Rai v. Firm Tula 
Ram-Nathu ‘Ram (1) and although -this 
Court will not issue any injunction ‘to 
Courts subordinate to another High Court 
yet the order passed by this Court under 
s. 22 is final; and it will not beopen to any 
other Court in India to dispute it and to 
allow suits and proceedings to proceed in 
any other Court than thatin which this 
Again, although the Court 


person not within its jurisdiction, yet when . 
that person has submitted “to the juris- 
diction, the Court will in the ends of 
justice’ ‘restr: ain that party from doing any- 
thing which it considers is improper and 
will ‘amount to an abuse of the process of 
The reason. why an injunction 


outside the jur isdiction of the: Court is that 
an injunction ‘on a person if disobeyed 
in that circumstance, be enforced, 
but a party to a proceeding pending in this 
‘Subordinate to this 
amenable to this Court. 
party in the Court 


object tothe ‘jurisdiction of that Court and 
therefore he made himself ‘liable in per- 
sonam to this Court: Vide Amar Kumar 
Mukherjee v. Mr. B, Coventry (2). Again, he 


‘is a respondent in this Court and ` has en- 


tered appearance. Thereforean injunction 
can issue against him restraining him from 
proceeding with the suit in the Mathura 
Court. 

It has, however, been contended. that an 
inj unction against Manu Lal will not at all 
interfere- with the Mathura Court -and that 
Court in spite of such an injunction can 
in that Court. 
That contingency may not ‘be apprehended. 
So long as Manu Lalis personally respon-- 
sible to this Court au injunction against 


pa; 36 Ind. Oas. 920; 1 P.L, T:277 at p. 281; (1920 - 
(2) 85 Ind. Cas: 551, 


-The case we are told, is nota complicated 
- one, nor is ita heavy- case. Most of the 
papers .are in English and will not be 
requirad-to'bé-translated. The appellant is 
ready to'deposit thé printing còst which 
has now been estimated by the office for 


printing the paper-book. "Therefore. the 


preparation of the paper-book can be 
expedited and so also the hearing. of the 
appeal. 
this Court on the 7th of August 1924 should, 
therefore, continue until the disposal of the 
appeal; the hearing.of which is directed to 
be expedited. On behalf. of. Manu Lal an 


‘undertaking has been given that he will. 


not ‘proceed with the proceenings in the 
Mathura Court if the hearing in this Court 
. is expedited. -In the circumstances there 
: will be-no order as to costs. - 
Order accordingly. 


- Z.K. 


“MADRAS. HIGH. COURT. 
Civie APPEAL No. 73 or 1921. 
'  *Webruary 29, 1924. 

.Present:—Mr. Justice Spencer and 
.. JusticeSir Kumaraswami Sastri, KT. | 
MOLLAYA PADAYACHI AND ANOTHER— 
` :iDEFENDANTS Nos. 4 AND 5-—APPERLANTS 

: - versus A 
-KRISHNASW.AMI. AIYAR AND OTHERS 
- . —PrarNTIFF AND DEFENDANTS Nos. 


.. 4-3 AND 8-I0—REsPONDENTS. edis 


Benami ‘transacfion—Purchase-money, source of — 
Advancement, presumption of—Attéstation by real: 
owner-—Decree. against benamidar and-real owner— 
Execution sale—Payment by reversionary. heir assert- 
ing- hostile:title-—Charge on property—Contract Act. 
(LX.of 1872), ss. 69, 70—Transfer of Property Act (IV 
ef 1882), s. 91, . ge an a 


HP 


The ad interim order passed by. 
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col. 27] : 
Kerwick v. Kerwick, 57 Ind. Oas. 834; 48 0.269 at 
p. 274; (1920) M. W. N. 738; 39 M. L. J. 296; 28 M. L. 
. T..194; 47 I. A." 975; 39 C. L. J. 490; 2U.P. L. R. 
(P. C.) 153; 13L. W. 455; 23 Bom. L. R. 730; 10 L. B. 
R. 335 (P. C.), followed. 


Per.Kumaraswami Sastri, J.—Where a purchase is 
benami and monies have to be raised, the person. who 
lends money would require a recital as to ownership, 
and it is the invariable practice in such cases to get 
the attestation of the real owner. But attestation 
does not by itself import consent to, or knowledge of, 
the contents of a document, and the real owner is not 
bound by such a recital on account of his attestation. 
[p. 860, col. 2; p. 861, col. 1.] 

-Where a person makes a payment in assertion 
ofa hostile title and forthe protection of his own 
interests, in order to save property which he claims to 

' be his from, passing out of his hands, the mere fact 
.that the other party is benefited will not, if it is found 
thatthe person making the payment has no title, 
entitle him to be re-imbursed  [p. 864, col. 2.] 

The interest contemplated by s. 69 of the Contract 
Act is an existing interest which the payment is 
intended to protect and not an‘ interest which is 
created by the payment itself. [ibid.] 

Veeraraghava Aiyar v. Lakshmana Aiyar, 18 
Ind. Cas. 247; 25 M. L. J. 312; 13 M. L. T. 345, 
referred to. . 


. 

Section.70 `of the Contract Act has no application 
where the person making the payment makes it for 
himself and not for the person against whom the 
claim.for re-imbursement is made. [ibid] 

‘ Section 101 of the "Transfer of Property. Act does 
not create a security where there was no security 
before. [ibid.] 


A person purchased from his own self-acquisitions 
properties benami in the name of his wife. A suit 
was brought on a pro-note executed by the husband 
aud the wife and & decree was obtained against 


. hoth of them: personally and against their son to the 


extent of the family properties. In execution of the 
deeree, the properties purchased benami were sold. 
The son, who claimed that the mother, since deceased, 
was the real owner of thé* properties and had be- 
queathed the same to him, executed a mortgage of 
the properties" to the plaintiff who was aware of the 
benami nature of the purchases. With the help of 
the money advanced by the plaintiff he next applied 
under O. XXI, r. 89; C. P. C., to set aside the Court 
sale. This was accordingly done. The father had 
subsequently also sold portions of the same properties 
to third persons, for the purpose of discharging 
other similar joint debts incurred by himself and his 
deceased wife. In a suit to enforce the mortgage 
executed by tlie son, impleading the son, the father 
and the purchasers from him as parties: 

Held, per Kumaraswami Sastri, J.—(1) that the 
son having made a payment in assertion eof °a 
hostile title and for the protection of his own 
interests, in order to save property, which he 
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claimed to be his, from passing out of his hands, the 
mere fact that the father was benefited would not, if 
it was found that the $on had no title, entitle him to 
be reimbursed; (ibid.] : 


(2) that since. however,’ title to property sold in Court 
auction vested in the auction-purchaser from the 
moment of sale even prior to confirmation and, there- 
fore, in the present case title passed out of the real 
owner and the benamidar at the Court sale, the 


„Setting dside of that sale must be treated as a re- 


purchase by the son, and the mortgage to the plaintiff, 
in go far as the consideration went to set aside the 
sale, must be treated as money borrowed to re-pur- 
chase the properties; [p. 866, col. 1.) | 


(3) that where property is sold in execution of a 
decree against the real owner and the benamidar re- 
purchases the property or raises money for the 
purpose of setting aside the sale, it would be con- 
trary to all principles. of equity and justice to-hold 
that the real owner who took no steps to discharge 
the decree and who allowed the property to be sold 
vould step in and claim the property free from any 
obligations to re-pay the money borrowed by the 
benamidar for the purpose of setting aside the sale; 
[p. 866, col. 2.] 2 


(4) that, therefore, the plaintiff was entitled to a 
charge on the properties to the extent to which the mort- 
gage money went to set aside the Court sale; [p. 858, 
col. 1] > 


Per Spencer, J.—that the son as reversionary heir of 
the father was sufficiently interested in the preserva- 
tion of the property to be entitled to redeem it 


' under s. 91 ofthe Transfer of Property Act, or to 


apply to have. a Court sale set aside under O. XXI, 
r. 89, C. P. C., that he was entitled to an equitable lien 
for the amourft of the money so utilised, that he "acted 
neither speculatively nor officiously in paying money 
that the father as wella himself were .hound to pay, 
and that the plaintiff having obtained an assignment 
of the son's rights through the suit mortgage-dead, 
was entitled to recover the amount by way of charge 
on the redeemed properties [p. 867, col. 2.] 


Bhagwan Singh v. Muhammad Mazhar Ali Khan, - 


23 Ind. Cas. 339; 36 A. 272 at p. 276; 12 A. I. J. 395, 
Rajah of Pittapur v. Secretary of State, 95 Ind. 
Cas. 783; 16 M. L. T. 375 at p. 380 and Narayana 


| Kutti Goundan v. Pechiammal, 15 Ind. Cas. 903; 36 


M. 426; 11 M. L. T. 174; (1912) M. W. N. 353; 92 M, 
L. J. 364, followed. 


" Appeal against a decree of the Court of 
the Subordinate Judge, Cuddalore, in 0. 
S. No. 21 of 1918, dated the 17th November 
1920, ` : 


Messrs. C. S. Venkatachariav and V. N. 
Venkata Varadachariar, for the Appellants, 


` Messrs. K. Bhashyam Iyengar, P. J. Kup- 
panna Rao and A. Srirangachariar, for the 
Respondents. el 


. JUDGMENT. ` 
Kumaraswami Sastri, J.—The 
4th and 5th. defendants are the appellants. 
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The plaintiff sued to recover Rs. 6,069-1-0 
with costs and further interest due on- a 
deed of mortgage, dated the 27th of January 
1916 executed by the Ist defendant in.his 
favour'for Rs. 5,500 with interest at 9 per- 
cent. per annum.- It is alleged that the 
amount was re-payable within the 27th of 
January 1917 and that, in default of pay- 
ment, interest at;12 per cent. was charge- 
able from the date of the bond and was 
to added to the principal with annual 
rests. f ZA 


The. Ist defendant is'the son of the 2nd‘ 
defendant. The case for the plaintiff is 
that the mortgaged properties belonged to 
Murugayi, the mother of the Ist defendant 
and wife of the 2nd defendant, that Muru- 
gàyi who died on.the 7th of January 1916 
executed a Will, dated the 2nd of April 1914, 
whereby she -bequeathed the properties to 


- the “Ist defendant, that the 1st defendant - 
. became the exclusive owner of the pro- 


perties, that in execution ofthe decree in 
S. No. 55 of 1914 on the file of 
the Tanjore Additional Sub-Court which 
was passed against the lst and 2nd defend- 
an's and the deceased Murugayee in favour 
of Dandapani Vaithiyan, the properties 
were brought to sale and purchased by the 
decree-holder on the 90th of J anuary 1916, 
that with a view to set aside the Sale, the 
lst defendant, who was the owner of the 
properties which were sold, executed the 
plaint: mortgage-deed, that the amount ad- 
vanced by the plaintiff was deposited in 
Court by the Ist defendant towards the ` 
amount due under the decree and the Court 
sale was set aside on the Ist of February 
1916 and that the money advanced on the 
suit morfgage thus satisfied the decree of 
Court against the 9nd defendant also and 
wentto set aside the Court sale. The plaint- 
iff states that the 2nd defendant has no 
interest in the mortgaged properties, that 
in case the 2nd defendant claims the mort- 
gaged properties as joint properties, the 
mortgage is binding on him as the lst 
defendant was acting as the manager of the 
family and borrowed the money for pre- 
serving the estate and for satisfying the 
decree against the 2nd defendant, that in 
any event the 2nd defendant was bound in 
law to re-imburse the plaintiff to the extent 
to which he, the 2nd defendent, was bene- 
fited by the amount advadnced for the mort- 
gage and that he-is liable to pay the 
plaintiff half the amount deposited in O° 
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S8. No, 55 of 1914 as the decree was 
personally against the 2nd defendant and 
-his wife Murugayi and against the family 
properties of the Ist defendant: M 

"The 3rd defendant was made a party as 
he is a subsequent purchaser from the Ist 
defendant. Defendants Nos. 4 to 8 were 
made parties as mortgagees and purchasers 
from 'thé 2nd defendant. Defendants Nos. 
9 and 10 were made parties ás they are the 
sisters’ ofthe lst defendant and live in the 
first item of the mortgaged properties with 
.the plaintiff's permission. .. f 


The Ist defendant filed a. written state- 
ment admitting the plaintiffs claim and 
the allegations in the plaint. | 


` The 2nd defendant“ filed a written state- 
ment denying that the properties belonged 
to his wife, Murugayi, and’ denying her 
right: to dispose of the properties by Will, 
He states that she had no funds to pur- 
chase. the properties, that he went to the 
Transval, stayed there for several years, 
earned money and remitted money by post 
and brought money with him Whenever he 
came to India, that the properties were 
purchased with his own funds benami in 
the name of his wife and were his exclusive 
properties and that the plaintiff was well 
aware that the properties stood in Murugay's 
name only benami and thàt he was the 
real owner. He admits that.a decree was 
passed in O, S. No.°55 of 1914 on the 
file of the Additional Sub-Court, Tanjore, 


against himself, his. wife Murugayi. and 
his son, the Ist defendant, and the suit. 


properties were brought to sale and that a 
sum of Rs. 4,203-I-4 was paid for setting 
aside the sale. He states that in any event 


there was no consideration for the suit-. 


mortgage to the extent of Rs. 1,500. He 
denies that. the properties are the joint 
properties of himself and his son -and 
States that he is the exclusive owner of the 
properties and has been managing the same. 
He denies that he is hound by the mort- 
gage as the Ist defendant was only a 
volunteer and paid the money to set aside 
the sale, alleging title hostile to the real 
owner. He states that he sold item Nos. 2 
to 18 for a proper consideration to the 6th 
defendant, that the 4th defendant purchased 
those. items from the 6th defendant and 
that the first item was mortgaged: by him 
to the Gth defendant who assigned the 
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.the sale of the suit properties to the 3rd 
pendent by the Ist defendant as fraudu- 
ent. -. - 

' The 3rd defendant filed a written state- 
ment pleading that ashe is not in posses- 
sion of the suit properties he has not paid 
the -amount.due on the mortgage to the 
plaintiff and thatthe should not be made 
liable for costs, ~ ` 

. ; Defendants Nos. 4 and 5 adopt the writ- 

:ten statement of the 2nd defendant. 


The 6th defendant died pending suit 
and the Ilth and 12th: defendants were 
added as: his legal representatives, The 
llth defendant filed a written ‘statement 


. Stating . that he isan unnecessary party to 


the suit, that he is not the legal represen- 
tative of the 6th defendant and is not in 
Possession of any assets, that Lakshmanan 


. Chetti the 12th defendant is the legal re- 


presentative of the 6th .defendant, that the 
€th defendant died even before the suit 
. and that the suit is not maintainable against 
him. 


The Subordinate Judge while disbeliey- 
.ing the case that the deceased Murugayi 
had funds of her own and that the suit 
properties were purchased out of such 
funds, held that the 2nd defendant, her 
husband, purchased the properties with 
his own funds but for the benefit of his 
wife, Murugayi, and not benami in her 
name, that there was nothing to show that 
the plaintiff was aware that Murugayi was 
a benamidar and that the 2nd defendant 
: was estopped from setting up the rights 
ofa real owner against the plaintiff. He 
also held that apart from any question of 
the purchase being benami or of estoppel 
the ‘mortgage was enforceable against the 
2nd defendant on the principle of salvage 
lien and passed the usual mortgage-decree 
in . favour ‘of the plaintiff as prayed, 

Against this decree the 4th and 5th de- 
fendants appeal. Their contention is that 
the evidence shows clearly that the pro- 
perties were purchased by the 2nd defend- 
ant in the name of his wife Murugayi, 
that the plaintiff was fully aware of the 


. benami nature of the purchase, thàt the lst 


defendant executed the mortgage alleging 

title hostile to the 2nd defendant, his father, 

and claiming the properties mortgaged as 

his absolute properties vested in him 3s 

legatee under the will of his mother, Muru- 

gayi, who was the absolute owner and that 
e 
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even though a portion of the mortgage-: 


money went to set aside the Court sale, the 
mortgage would not bind the 2nd defend- 
ant or his transferees, tlie 4th ànd 5th 
defendants, as the suit-mortgage was exe- 
cuted by the lst defendant alleging title 
. hostile to the 2nd defendant and without 
his consent. . 
- The main questions for dateraination 
are whether the. purchase of the suit pro- 
perties by the 2nd ‘defendant was benami 
in the name of his wife Murugayi, whether 


the plaintif had notice of the benümi 


nature of the-transactión, whether the mort- 
gage is binding on the 2nd' and the 4th 
` and 5th defendants to the' extent to which 
. the mortgage amount went to discharge 
“the amount of the decree in execution of 
hich the properties were sold and whether 
ifthe mortgage is not binding, the plaint- 
„iff is entitled . to a: charge . to that 
extent. . 
^. It is’ admitted that the 2nd: defendant 
was not possessed of any ancestral pro- 
pérties. The evidence shows that he. was 
a barber by caste and went to South Africa 
at least on three occasions. “He made 
money there and either. brought money 
when he visited India or sent money from 
South “Africa to India. The properties 
purchased by bim consisted of 13% cawnies; 
excepting ghree-fourths of a cawny which 
he purchased inthe names of himself and 
another wife of his Meenakshi, the remain- 
. ing lands were purchased in the name of 
Murugayi. ; 

The case for the plaintiff and the Ist de- 


fendant is that Murugayi got monies from . 


her mother; but the .evidence which is un- 
reliable has been rightly discredited by the 
Subordinate Judge. He finds; and I think, 
rightly on the evidence that ‘the conside- 
ration for all the purchases came from the 
2nd defendant and. that the monies were 
both brought and sent by him from the 
Transvaal.” 

Exhibit M is a sale-deed dated the 
18th of September 1891. It is for 10 
cawnies and the price was Rs. 2,9205. The 
plaintiffs fourth witness, Subbaraya Pan- 
dithan, in his cross- examination states that 
the 9nd defendant returned from Transvaal 
in Chithrai (April May)ofthe year Khara 
(1891) and that he was present when the 
lands were purchased under Ex. M. The 
' 9gd defendant states that he went to-Natal 
stayed there for 12 years, that he opened a 
-barber’s shop and then started a Railway 
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hotel and purchased and sold articles on 
commission, that he returned to India 
in Chitrai of Khara year, that he was earn- 
ing 50 to 60 sovereigns a month, that on his 
return to India he brought. with him. 500 
or 600 sovereigns, jewels and a draft for 
£ 130, that he purchased 10 cawnies for 


“Rs. 2,000, odd, that a "prior mortgage in 


favour of one Chakravarthi Ayyangar was 
discharged out of the purchase-money and 
that, as he had the intention to go back to 
‘Natal, he took the sale-deed in ‘his wife's 
namé so that she may pay the kist and 
manage the lands in his absence. He 


states that after he returned to India in the: - 


years Khara he stayed here for about six 
years and during tliat period he purchased 
all these lands to the extent of 13$ cawnies, 
that after six years he went to South Africa 
and stayed there for five. years-and came 


‘back to India afterwards, that he remained in 
India for three years and went back again, . 


that he stayed at the diamond fields of 


"Kimberlay for four years and finally re- 


turned to India, that when he returned to 
in Khara he was 
accompanied by his second wife Meenakshi, 
and six sons and one daughter by her, that 
She and his wife Murugayi stayed in the 


same house with him during his stay in 


India and that with the exception of the 
three-fourths of a cawny purchased in the 
joint names of himself and Meenakshi all 
the other properties were purchased in the 
name of Murugayi. Defendant’s second 
witness Subramania Aiyar who was a 
Vakil's .clerk states that his master Chak- 


ravarthy Aiyengar had a mortgage of the . 
land purehased under Ex. M, that the 2nd, 


defendant was present and negotiated the 
purchase of the land, that he brought the 


“money and gaveit'into Murugayi's hands to 


bepaid over to the vendorsat the timeofthe 
registration and that the mortgage (Ex. 23) 
in favour of his master was redeemed. He 
states in eross-exámination that the 2nd de- 
fendanttold him- that he brought money 


, from Natal and wanted to ‘purchase lands 


and that, as he was going to Africa, the 


sale deed was to be taken in his wife's ` 


name ‘to enable her'to manage ‘the lands. 


Defendant's third witness Pavadai Pada- 
- yachi who is one of the vendars under Ex. 17 


states that the 2nd defendant concluded 
the bargain, that he’ produced a sum of 
Rs. 2,205 which was paid to the vendors at 
the Registrar's "Office and that with that 
sum Ex. 23 in favour of Chakravarthy 
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Aiyengar was redeemed kd the. mortgage- 
bónd was handed over. There can be little. 
doubt from the evidence that the whole “of 
the consideration for Ex. M was paid by the 
2nd' défendant with monies’ which. -he 
brought: from Natal. 

The next document is-Ex. O, a mortgage ° 
dated the 16th of March 1892 for Rs. 700 
executed by Murugayi. The document 
states that the money was borrowed to pur- 
chase lands and make jewels for the 
daughter of her co-wife, Meénakshi who had 
been given in marriage to her brother 
Subbaraya Pariyari, 'Phis document-is at- 
tested by her. husband the 2nd defendant. 
The endorsement on this document shows 
_that the money was received on the 13th 
and the 14th of February 1893 through one 
Narayana Nattan who, according to the 

_ evidence of D. W. No, 1 is. the person to 
whom the 2nd defendant was remitting 
monies. 

Exhibit 21 i is a sale-deed, dated the- 21st of 
April 1892 in favour of the 2nd defendant 
and his wife Meenakshi for Rs. 212-8-0 and 
comprises items Nos. 2, 3 and 4 of the plaint 
‘schedule. 

Exhibit B, dated the 3rd of August 1892 
-is & lease in favour of Murugayi of.the 


lands purchased under Exs. M and 21, and 


the fact. that the lands purchased both 
under Exs. M and 21, were covered. by the 
lease supports the evidence'of the plaintiff 
that the lands purchased under Ex. M. were 
-purchased by the 2nd defendant benami in 
the name of his wife because he wanted to 
go away to South Africa and -wanted the 
lands to be managed by his wife. ' 


` The evidence slows that “Meenakshi, the 
second wife was the "wife who was going 
with the 2nd ‘defendant to South Africa 
while Murugayi was‘the wife who was per- 
umanently residing in. India and hence 
‘the necessity for Exs. M ‘and-21 being taken 
tin the-name of Mürugayi. 

‘Exhibit J dated the: 3rd of July 1893'is a 
-sale-deed in thename of Murugayi of a ‘por- * 
^tion'ofitem No:;Iwhich.is the housé in which 

Murugayi, her husband, the 2nd defendant, 
her co-wife and her son and others were 
living. .The-sale is in respect of house, 
£round-and tbottam for Rs. 650. 


Exhibit 'L, dated the 8th of March. 1900 3 is 
a sale-deed in favour of Murugayiin respect 
. of house aitd ground for Rs. 200, " 

Item No. lin the plaint schedule consisted 
- e£ tlie two portions purchased under Exs. J, 
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and L. Evidently after the purchase, these 
items were improved and added to and 
"Were converted into one- dwelling house in 
which admittedly all the parties had been 
living. -Plaintiff's 7th witness Subbarama 
Ayyar ‘states that the house which was 
built 20 years ago at a cost of Rs. 3,000 will 
now be.worth Rs; 4,000 or Rs. 5 000. 


| Exhibit: C, dated the 21st of July, 1896 is 
a mortgage for Rs. 100 executed by Muru- 
gayi. The money is alleged to have been 
borrowed for “her family expenses. ‘The 
first attesting witness is her husband, the 
: 2nd, défendant. - This was discharged on 
the 14th of May 1898, 


Exhibit N, dated-the 22nd of July 1896 is a 
sale-deed in-favour of  Murugayi for Rs. 1,500. 
The 2nd defendant in his evidence states 
that he and his wife raised-the purchase- 
money by mortgaging the property to the 
vendorhimself. He states that he borrowed 
‘money-at Natal from his brother-in-law Sab- 
hapathi Pandithan and sent it to Narayana 
.Nattar:and the mortgage was discharged. 
Plaintiff's.fourth witness Subbaraya Pandi- 


. than corroborates the 2nd defendant when 


le ‘states that the 2nd defendant borrowed 
monies from Sabapathi Pandithan and that 
Sabapathi Pandithan got a decree against 
the 2nd defendant though he states that 
he does not know for what purpose the 
‘money was-borrowed by the 2nd defendant. 

Exhibit K-lis a de&d of mortgage, dated 
the 21st of March 1900 for Rs. 2,500 executed 
by Murugayi -in favour of Narayana Nattar. 
It recites that a sum of Rs. 2,500 was then 
due to the mortgagee and that the pro- 
perties which were mentioned in the mort- 
gage-deed and which the mortgagor says 
were purchased by her from Krishnaswami 
. Padayachi. and others were mortgaged. 
This .deed is attested by Murugayi’ S 
husband, the 2nd defendant. . 


. It appears from the mortgage Ex. 12 
:dated-the 7th of September 1912 executed 
by the 2nd: defendant and his wife Muru- 
gayi in favour of one Sundarappa Ayyar 
.that a sum of Rs, 4,000 was borrowed to 
"discharge the principal and interest due 
under the mortgage-deed Ex. K, as appears 
from the endorsement on Ex. KA. 


Exhibit D isa deed of hypothecation dated 


the 19th of July 1900 for Rs. 300 executed 


.by Murugayi. It recites that the money 
was borrowed. for the purpose, of ‘building 
a house. This is "again nitested by her 


460 
husband the 2nd defendant and it appears 
from the endorsement thereon dated the 
30th of December 1905 that the principal 
and interest due on the bond were received 
from Narayana Nattan to whom the money 
was sent by the 2nd defendant so that it is 
clear that this deed was discharged by the 
2nd defendant. , E NS: M < 

- Exhibit R-1 is a mortgage-deed dated the 
6th of March 1901 for Rs. 2,890 executed by 
Murugayi to one Thangasami Dikshadar. 
It recites that-out of the consideration a 
sum of Rs. 1,840 was paid in discharge ofa 
decree passed by the District Munsif's 
Court of Chidambaram in respect of a tem- 
‘porary loan borrowed by her husband for 
purchasing some lands, that a sum of 
Rs. 530 was utilised for paying off a debt 
on pledge of jewels and that a sum of 
Rs. 500 was given to a temple for the pur- 
pose of lighting: a lamp and for charity. 
The deed also recites that there was a-debt 
of Rs. 2,500 due to Narayana Nattan and 
two sums of Rs. 200 and Rs. 300 due to 

others. It winds up by saying that Muru- 
` gayi and her husband have solemnly assur- 
ed the mortgagee. about the above debts and 
that she.executed the deed and got her hus- 
hand to attest it. It is attested by 2nd de- 
fendant. . ME 

Exhibit F, dated the 21st of October 1902 
is a sale-certificate in respect of a house site 
'and house which werg purchased for Rs. 109 


in à Court sale on the 20th: of November. 


1899, The property is a very small one and 
is' said to be 12 feet by 48 feet. Subsequ- 
ently the house in which the parties were 
living was built on the site, Exhibits J, L 
and F refer to the site on which the house 
was built. 

Exhibit G, dated the 18th of December 
1902 is a rental agreement in respect of the 
property so purchased. 


Exhibit E;dated the 1st of September 1908 
is a usufructutary mortgage for Rs. 100 ex- 
ecuted "by Murugayi to one Doraiswami 
Pandithan. It recites that the amount was 
borrowed for domestic purposes and is at- 
tested by the 2nd defendant. The endorse- 
ment onthe deed shows that it was dis- 
charged on the 28th of February 1911. 

lixhibit R, dated the 25th of July 1912 is à 
release deed in favour of Murugayi by the 
sons of T'angasami Dikshadar the mortgagee 
under Ex. R-l. It refers to Ex. R.] and 

'states*that the mortgagee under Ex. R-1 had 
received Rs. 3, 990 through Narayana Natta 
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and the payment was endorsed on the deed 
and that the debt was discharged. 

Exhibit 12; dated the 7th of September 
1912 is a deed of hypothecation for Rs. 4,000 
executed by the 2nd defendant and Murugayi 
to one Sundarappier. It refers to the mort- 
gage Ex. K-1 in favour of Narayana Nattan 
and states that the amount was borrowed | 
for discharging the amount due under that 
deed, and another promissory-note for 
‘Rs. 500 and for paying off certain miscellan: 
eous debts to the extent of Rs. 500. It is 
thus clear that Narayana Nattan’s mort- 
gage was discharged by Ex. 12. 

Exhibit 13, dated the 27th of January 1913 
is a sale of some item of property by the 2nd 
defendant and Murugayi for Rs. 2,389-4-0.- 
The amount is said to have been required 
for the purpose of meeting the family ex- 
penses, for the marriage of their son, for 
performing a vow at Thirupathi, for improv- 
ing andre-building & house and for redeem- 
ing jewels. A , 

Exhibit 14 is another sale-deed dated the 
27th of January 1913 for Rs. 4,870 execut- 
ed by the 2nd defendant and Murugayi. 
It says that the object of the sale was to 
discharge the debt due to Sundarappier 
under Ex. 12 and other debts. The recital 
is that the property was formerly purchas- 
ed in the name of Murugayi, that it belongs 
toher and her husband and that it is in , 


‘their enjoyment. 


These are all the documents connected. 
with the plaint properties, and it is clear 
that almost all the documentsare executed 
by Murugayi and attested by her husband 
the 2nd defendant or executed by -both the 
2nd defendant'and Murugayi. It is also 
clear from the evidence that the money 
for the ptrchase of-the properties was sup- 
plied by the 2nd defendant and that where 
they had to borrow money either for pur- 
chasing properties or for family expenses, 
it was the 2nd defendant that discharged 
the debts. There is no evidence worth the 
name to show that Murugayi was ever in 
a position either to purchase properties or 
to pay the loans which were raised upon the 
properties. 

Stress was laid down on the fact that the 
documents recite that the properties belong 
to Murugayi; but where the purchase is 
benami and monies have to be raised, the 
person who lends money would require a 
recital as to ownership and it is the in-: 
variable practice:in such cascs to get the 
attestation of the real owner, so thatif 
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any. question shoud árise subsequently, he 


may be bound by the attestation. It is the 
common belief that attestation by the hus- 
band ornear relation of the esecutant is 
evidenee of his consent and will bind him; 
and parties -hardly realise the effect of the 
recent'decision of the Privy Council that 
attestation does not by itself import 
consent to or. knowledge of, the contents 
of the document, 

It is clear that the source of A EA 
. money is a very important criterion for 
determining the real ownership. In Go- 
peekristo Gosain v. Gangapersaud Gosain (1), 
it was held by their Lordships of the Privy 
Council that the test isas to who advanc- 
ed the purchase-money and that there is 
no presumption of advancement where 
property is purchased by a fatherin the 
name of his son: In Afoulvie Sayyud 
Uzhur Ali v. Bebee Ultaf Fatima. (2), 
it was held that .the principle of 
benami -laid down in- Gopeekrist Gosain 
v. Ganapersaud Gosain, (1) applies equally 
to Muhammadans andthat there is no pre- 
sumption of advancement by-the name of 
the son being used as purchaser. Their 
Lordships.at page 247* observe: "That the 
criterion of these cases in India is tô 
consider from what source the purchase- 
money comes; that the presumption is 
that a purchase made with the money of 
‘A, in the name of B, is for the benefit of 
A, and that, from the purchase by a father, 


whether Muhammadan or Hindu, ‘in the 


name of his son, you are’ not at liberty 
to draw the presumption. which the Eng- 
` lish-Law would draw, of an advancement 


in favour of that son. Again, the mere ` 
fact that this property was purchased, not. 


in the sole name of the son, but in the 
name of the wife as well as of the son 


affords a strong argument in favour of the | 


hypothesis that it was à benami purchase, 
for there was no such community of in- 
terest between the wife and the son as 
would render it probable that they had 
been made joint owners of the property; 
and the reason for putting two. names 
rather than one into a trust applies almost 
as strongly. in India as it would in this 
country.” 

‘There being no presumption of advance- 
ment, the onus lies on the respondents. to 


() GACL A. 53; 4 W. R. P. C. 46; 1 1 Sar..P.'CO. J. 
493; 2 Suth. P. O. J. 13;.19 E. R. 20 (P. 0). 
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show that in purchasing . the properties in 


the name :of Murugayi, the 2nd defendant 
intended that itshÓuld be for her benelit, 
As I have already pointed out, out of the 133 
cawnies, only three-fourths of à cawny was 
purchased by the.2nd defendant in the 
name of himself and hissecond wife Meen- 
akshi and the balance of 13 cawnies were 


. purchased in’ the name of his first wife 


Murugayi.. He was thus practically with- 
Out any property, and this circumstance, 
I think; strongly militates against the view 
that the purchase was for her benefit, It 
is hardly likely that a man in the posi- 
tion of the 2nd defendant would have de- 
nuded himself of all his properties with the 
idea of benefitting his first wife at the 
expense of himself, his second wife his 
first wife's son and hissecond wife's child- 
ren. I may in this connection refer to 
the observations of their Lordships of the 
Privy Council in Kerwick v. Kerwick (3), 
After noting the fact that all the proper- 
ties were in the name of the wife, their 


“Lordships observe : 


“If he; had been possessed of an uncon- 
trollable passion to bestow upon his wife 
beneficially every fragment of property he 
could acquire, to leave himself with noth- 
ing. to‘live upon but his salary, and at the 
same-iime be burdened with debt and his 
children being absolutely unprovided for, 
he could not have gratified that passion 
more fully than he apparently did, if his 
wife's case be true.” 

Their Lordships think that it is impos- 
sible.to draw a presumption of advance- 
ment, where almost all the property was 
purchased in the name of the wife. This 
is the view taken in. cases between Eng- 


` lishmen where the presumption of ad- 
: vancement prevails and it applies a fortiori 


to cases of Hindus where there is no such 
presumption. 

I find it difficult to agree with the Sub- 
ordinate Judge when "he states that the 
suit properties were purchased by the 2nd 
defendant for the benefit of his wife and 
Ihavé no hesitation in coming. to the con- 


:elusion that the properties were purchased 


by the 2nd defendant benami in the name 
of his wife and that she had no interest 
in them. ; 


(3) 57 Ind: Cas. 834; 48 C. 269 at p. 274; 1920) 

M. W, N. 738; 39 M, L. J. 206; 28 M. J, T 194; 47 
lA "215, 32 eL 490; 2 U. P. L. R. (P. C.) 453; 
13 L. e 455; 23 Bom. L. R. 130; 10 L. B.R, 335 
(P. C 


R62 


Or. the 13th of March 1913, the 2nd de- 
fendant and his wife Murugayi executed a 
promissory-note (Ex. 8) for Rs, 600 in favour 
ofSundarappa lyer. The consideration is 
said to have been received for the purpose 
of paying the amount of the absolute sale- 
deed. obtained on the 12th of March 1913 
from one Velayudha Mudali in favour of 
Murugayi and for domestic purposes. An- 
other promissory-note Ex. 8 (a) dated the 
7th of April 1913 was executed by the 2nd 
defendant and. his wife for Rs. 1,000 in 
favour of Sundaram Aiyar.' The object i is 
said to be for paying the amount of the 
sale-deed got on the 3rd of April 1913 from 
one Kandasami Mudaliar in. favour of 
Murugayi and for the purpose of meeting 
certain. repairing charges. 

The 3rd defendant in this- suit is the 
son of Sundarappa Iyer and he was .ap- 
pointed by the plaintiff's father as guardian 
of plaintiff and executor of his Will. The 
3rd. defendant’s father. Sundarappa Iyer 
filed O. S. No. 184 of 1914 on the file of 
the District Munsif’s Court of Chidambaram 
on Exs. 8 and’ 8 (a) -praying for a per- 
sonal decree against the 2nd defendant, 
Murugayi and against the lst defendant 
to the extent of the family properties; and 
he got an attachment before judgment of 
the properties now in dispute. 

The 2nd defendant and his wife Muru- 
gayi executed a promissory- -note for Rs. 3 ,434 
on the 7th of October 1911 in favour of 
one Dandapani Vaidiar who filed O. S. No. 48 
of 1914 on thefile of the Court of the Sub- 
ordinate Judge of Mayavaram which was 
transferred to the file of the Temporary 
Subordinate Judge of Tanjore and num- 
bered there as O. S. No. 55 of 1914 to. re- 
cover Rs. 4,439-9-0 the principal and inter- 
èst due under the promissory note. He 
prayed for a personal decree against Muru- 
gayi and her husband, the 2nd defendant 
Herein and the Ist defendant, their son 
was made a party in order to bind the 

- joint family properties. He applied for 
attachment before judgment. A decree 
(Ex. P) was.passed: on the 22nd of Febru- 
ary 1915 for Rs. 4,271-2-0 with costs and fur- 
ther interest against the 2nd defendant 
herein and Murugayi personally and against 
the lst defendant to the extent of the joint 
family properties. Execution was applied 
forby Dandapani Vaidiar and the sale of 
the properties was fixed: for .the 20th 
of “January 1916. The 2nd defendant 
herein who was the Ist defendant in that 


-MOLLAYA pADAYAGHI v. ÉRISHNASWAMI ATYAR, 


[85.1. 6. 1955] 

suit filed an application (Ex. Z) under O: 
XXI, r. 88, C.P.C. praying for a postpone- 
ment of the sale for six months arid for. 
leave to effect à private sale or to mortgage 
the properties. It was alleged in the affi- 
davit (Ex. Z) that his wife was dead, that 
the properties were purchased by him 
benami in her name, that there were mis- 
understandings,between himself and his wife 
and tliat he was, therefore, not able to raise 
money to discharge the debts. On the 
20th of January 1916 the petition - was dis- 
missed asit was not pressed. The proper- 
ties were brought to sale and sold. The 
lst defendant.in this suit applied under 
O. XXI, r. 89, C.P.C. to set aside the sale 
and paid into Courta sum of Rs. 4,250-15-4 
being the balance of the amount due under 
the decree and the five per cent. of the 
purchase-money payable to the purchaser. 
The application is Ex. AA. The affidavit 
in support ofthe application is Ex, AA-1. 
It wasfiled by the 1st defendant herein who 
was the 3rd defendant in that suit, and 
he stated that his mother the 2nd defend- 
ant in that suit died, that the properties 
whieh belonged to him and his mother 
were sold in Court auction on the 20th.of 
January 1916 and the plaintiff himself pur- 
chased the moveable and immoveable pro- 
perties and that he had paid the balance 
due and the. five per cent. of the. purchase- 
money and wanted the sale to be set aside. 
The 2nd .defendant herein, after his. appli- 


'eation (Ex. Z) was dismissed, did nothing. 


The amount paid into Court to set aside the 
sale under O. XXI, r. 89, was borrowed from ' 
the plaintiffin this suit under Ex. A executed 


' by the Ist defendant herein. The mortgage- 


deed recites that the properties belonged 
to his mother Murugayi who purchased 
and enjoyed.them, that he is now in posses-’ 
sion and enjoyment of the same and that 
he. has horrowed Rs. 5,500 for the purpose 
of getting back the properties which bad 
been sold in execution of Dandapani Pan- 
dithan's decree. The Subordinate Judge 
finds that out of the mortgage-money bor- 
rowed from the plaintiff a. sum of 
Rs. 4,629-11-4 was paid into Court to get 
back the properties as appears from Ex. 
AA-8, and states that the properties which 
were worth Rs 12,000 were spld in execu- 
tion of Dandapani's decree and were pur- 
chased by Dandapani himself for less than 
one-fourth of their market-value. : 
Sundarappa Iyer applied to execute his 
decree and to bring the properties to -sale 
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which. had already been sold in execution 
of Dandapani's decree. The Ist defendant 
herein filed Ex. 9 objecting to the sale in 
"execution and stated that the immoveable 


properties under attachment belonged to. 


- his mother, that he got them from her by a 
Will, that the 2nd defendant herein who was 
the lst defendant in that suit had no right 
‘to those properties, that they.had . been 
sold in execution of the decree in O. B8. 
No. 55 of 1914, that he borrowed Rs. 5,500 
and executed a mortgage of the pro- 
perties on the 27th of January 1916, 
that out of the sum borrowed, Rs. 4,629-11-4 
was paid into Court to set aside that sale 
and that the properties should be sold 
subject to that mortgage. Exhibit 3 is 
- the sale proclamation in O. S. No. 184 of 
1914, and it states that there was a mortgage 
over the properties dated the 27th of January 
1916 for Rs. 5, 500 in favour of Krishna- 
swami. Aiyar but that it was subsequent to 
the attachment before judgment, It appears 
from Ex. IV that on the 16th of September 
1916 items Nos. 1 to 17 of the sale proclama- 
.tion-were sold to the plaintiffs Vakil in that 
suit for Rs. 1,012, It’ appears from Ex. V 
that: the-2nd defendant herein applied to 
-adjourn: the sale' on the ground that he had 
arranged to raise money elsewhere but that 
the 3rd defendant therein who is the pre- 


in the petition and. the petition was dis- 
‘missed and the properties were: brought to 


sale. 

On the I2th of October 1916 the present 2nd 
‘defendant agreed to sell the properties to 
Sevagan Chettithe deceased 6th defendant 
«herein. Exhibit L(a) dated thel2th of October 
: 1916 recites that the properties were purchas- 
ed by him benami in the name of his wife 
Murugayi, that the properties were soldin 
execution of the decree in O. S. No. 184 
.of 1914 and that he received Rs. 2,400 


for the purpose of setting aside the sale. 


`t- appears from Ex. II that a sum of 

` Rs, 2,348-0-2 was paid into Court and that 
the oe was set aside on the 17th of October 
1916. f : : 

The question, therefore, arises as to how 
far on these facts the mortgage in favour 
of. the plaintiff is binding on the 5th and 
6th-defendants and the first question I have 
to consider is whether the plaintiff Krishna- 
swami diyer isa bona fide mortgagee from 

.the lst.defemdant without notice of the 
. fact“ that the Ist’ defendant's mother was 
` only abenamidar. The Subordinate Judge 
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finds that the Will, Ex.. Y, dated the 2nd of 
April 1914 -executed by the 1st defendant's 
mother was genuine ahd valid; so that if the 
properties belonged to Murugayi or if the 
plaintiff had. advanced the money bona 
Jide without knowledge that Murugayi was 


‘only abenamidar, he would be protected 
“under s. 41 of the Transfer of Property Act. 


I have already given my reasons for hold- 
ing that Murugayi. was only a benamidar. 
The next questionis whether the plaint- 


"iff is a bona fide lender without notice. I 


do not think that, the plaintiff is protected 
under s. 41 of the Transfer of Property Act. 


"I think the evidence shows that the plaint- 


iff must have been aware of thefact that 
Murugayi could not be the real owner of the 
properties, Murugayi her husband, and 


“their children were all living in. the house 


which is one of the items mortgaged to him. 


“The plaintiff in his evidence admits that 


he knows the Ist and 2nd defendants and 
that the Ist defendant is theson of the 2nd 


‘defendant, and that the 2nd defendant had 
money dealings with him, He admits that 
in 1914 he got a transfer of the decree in 


O. S. No. 98 of 1910 on the file of the Shiyali 
District Munif's Court in 2nd defendant's 


‘favour whichhad been attached by Danda- 
‘pani in O. S. No. 55 of 1914, 
he says that 


sent lstdefendant was unwilling to join it, itis clear from Ex. XXII (q) 


Though 
: remember 
that he 
filed a claim and that it was dismissed. He 
says that when he took Ex. A, though he 
knew of the existence of the 2nd defendant 
he did not make any enquiries of him. He 
also states that he knew that the 3rd defend- 
ant's father had attached the properties at 
the time of his mortgage Ex. A and that 
he saw all the deeds of sale and mortgage 


he does not 


“in respect of the properties at the time of the 
mortgage Ex. A, itis, therefore, clear that 


the fact that some of the deeds were jointly 
executed by Murugayi and her husband 
the 2nd defendant and that her husband 


attested’ almost all the documents must have 


put the plaintiff on notice; and the absence 
of any enquiry by him from the 2nd defend- 


‘ant who was living in one of the houses 


mortgaged shows that the plaintiff had con- 
structive notice, because if he had pursued 
the matter further and made enquiries from 
the 2nd defendant he would have been 
Itis also clear that he 
had notice both of Dandapani's suit and 
of Sundarappa Iyer’s suit. He says that he 
paid the money under Ex. A to set aside 
the Court sale. If he had made enquiries, 
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+ he would -have known: that there were dis- 
.putes between the father and the son as 
regards the title toethe properties. It is 
clear from the evidence of the'plaintiff's 
„Tth witness Subbarama Iyer who admitted- 
ly. negotiated the mortgage Ex. A that he 
must have known that the 2nd defendant 
was asserting that he was the real owner. 
“He admits thathe was the writer of Ex. 
XV, dated the 27th of January 1914, where 
it is distinctly stated that the properties 
mortgaged were purchased by the 2nd de- 
fendant benami in the name of his wife 
Murugayi. Plaintiff's 8th witness Rama- 
` chandra Iyer (3rd defendant) admits that he 
was an exeeutor appointed under the plaint- 
iffs fathers Will and that he knew the 
9nd defendant from 1912. He states that 
be did not know Murugayi before Ex. 
XII and how she acquired the properties. 
I find it difficult onthe evidence to hold 
that the plaintiff when he lent the . money 
for the purpose of paying it into Court to 
set aside the sale in execution of Danda- 
pani's decree was ignorant of all that had 
happened before and lent the money bona fide 
believing that Murugayi was the real owner 
and that her husband the 2nd defendant 
: had or claimed no interest in the properties. 
“The question remains as to the relief, if 
any, to which the plaintiff is entitled on 
these facts. 
evidence that the properties mortgaged were 
‘sold’ in execution „of a decree to which the 
‘Ist and 2nd defendants were parties and 
“that but for the act.ofthe lst defendant 
‘in raising money from the plaintiff and 
setting aside the Court sale under O. XXI, 
r.89, C. P. C, the properties would have 
"been lost to the 2nd defendant who on the 
. evidence is the real owner of the properties. 
“The ?nd defendant wanted an order post- 
.poning the sale and permission to raise 
monies to pay off the decree amount but 
his applieation was dismissed as the lst 
defendant did not concur. He then did 
nothing and tlie 1st defendant claiming to be 
the real owner of the properties applied to 
. set-aside the sale under O. XXI, r. 89, O. P. 
"O. and paid the amount due under the decree 
into Court. The result has been that not 
only has the liability of the 2nd defendant 
under the decree been satisfied but the 
9nd defendant and the transferees from him 
are now in a position to put forward their 
_elaim tothe properties on the ground that 
"Murugayi the mother of the lst defendant 
was only a benamidar, . 
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Reliance was placed by the respondent'S 
Vakil on ss. 69 and 70 of the Contract Act 
but these sections would not apply. It is 
clear that the payment into Court under 
O. XXI, r.89 by the Ist defendant was not 
made forthe 2nd defendant but was made 
in the assertion of a hostile title and for the” 
protection of the interests of the person 
making the payment. The mere fact that 
the 2nd defendant was benefited will not 
be'suffieient. .- 

In Ram Tuhul Singh v. Biseswar Lall 
Sahoo (4) their Lordships of the Privy 
Council observe: “The question is not to be 
determined by nice considerations of what 
may be fair or proper’ according to the 
highest morality. To support sucha suit 


.there must be an obligation, express or 


implied to re-pay. It is well-settled that 
there is no such obligation in the case of a 
voluntary payment by <A .of B's debt. 
Still less will the action lie when the money 
has been paid, against the will of the party 
for whose use it is supposed to have been 
paid," : 

It is thus clear that where a person makes 
a payment in the assertion of a hostile 


‘title and for the protection of his own in- 


terests in order to save property which he 
claims to be his from passing out of his 
hands the mere fact that the other party 
is benefited will not, if it is found 
that the person making the. payment 


.has ho title, entitle him to be re-imbursed. 


In Veeraraghava Aiyar v. Lakshmana Aiyar 
(5), it was held that the interest contemplated 


.by s. 69 of the.Indian Contract Act is 


an existing interest which the payment is 
intended to protect and not an interest 
which is created by the payment itself, 
that s, 70 of the Indian Contract Act 
has no application where the person making 
the payment makes it for himself and not 
for the person against whom 'the claim for 


- re-imbursement is made, and that s. 101 of 


the Transfer of Property Act does not 
create a security where there was no secur- 
ity before. In Sri Sri Sri.Gajapathi. K ristna 
Chendra Deo Garu v. Srinivasa Charlu (6), 
it was held that the test to bring the case 
under s. 70 of the Indian Contract Aot is 
that a person should have in fact enjoyed 


(4) 2 I. A. 131; 23 W. R. 305° 15 B. L. R. 208; 3 


“Sar. P. O. J. 477; 3 Suth P. C. J. 136 (P. ©.) 


(5) 18 Ind. Cas. 247; 25 M. L. J. 312; 13 M. L. T. 
45. i 
(6) 20 Ind. Cas. 445; 38 M. 235; ]4 M. L, T. 20; 25 


r 
al. 
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the benefit by ‘accepting or adopting with- 


out objecting:to it and that it is not neces- . 
sary that before.the act is done by the other. 
party an option must .have been -given tò- 


the person souglit to be made liable of ac- 
cepting or declining the benefit beforé the 
benefit is given; All the authorities on the 


subject have been reviewed by the learned : 


Judges. The scope ofs.70 was also con- 
sidered inGopalasamy Iyenyar v. Nummachi 
Reddiar (T). In that case the plaintiff sued 
to recover monies paid by him for discharg- 
“ing encumbrances on .certain properties 
purchased ‘by him. The sale to the plaint- 
iff was held not to be binding and was set 
agide against the defendants in the previous 
proceedings. Spencer, J.,after a review of 
the authorities -held that the plaintiff was 
entitled to ;recover under ss 69 and 70 
. of the Indian Contract Aet monies paid by 
him for discharging encumbrances but that 
he was not entitled to a charge for the same. 
Devadoss, J., held that the plaintiff was not 


entitled to recover as he was a mere specu- . 


lating volunteer and as-he was aware that 
the sale to him conveyed no title. I agree 
with the view taken by Spencer, J., but it will 
not ‘help the plaintiff in the’ present case. 
Unless there is a charge in his favour he 


would have no relief against the 5th and 6th ` 


defendants who are porohanon from the- 2nd 
defendant, 

The lst defendant may have à claim. for 
conieibation as the . decree was a joint 
decree but this again will give him no 
charge. 
`- Tf ss. 69 and 70 do not apply, the mere 
fact thata person setting up a hostile title 
discharges encumbrances which the other 
party was liable to discharge would of itself 


give no right. In Ammani Ammal v. Rama- 


swami Naidu (8), it was held.tlíat where 
the guar dian of a minor purports to sell the 
minor's property as the guardian’s own pro- 
perty the mere fact that part of the considera- 
- tion for the sale went to discharge debts bind- 


ing on the minor would not cast on him an 


obligation ofre-paying the debts found to'be 
binding on him and discharged out ofthe 
purehase-money. In .Balwant Singh v. 


Roclevell Clancy (9), it was held that where - 


Ka (Es Ind. Oas. 416; -17 L. W; 251; (1923) A. 1. R 


T Tod. Cas: E 37 M. L. J..113; 10 L. W. 75; 

(asi) E WN 
(9) 14 Ind. Ga, KN 34 A. 296; (1919) M. W.N. 
E 11 M..L, 4T. 344; DALI 509; 15 0: i a 475; 
a N. 577; 23 M. Te 18; E "Bom, L . R, 422; 
nia 108 (P. 0). >, Ig. 
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“a person who-was the manager of an un- 
divided family mortgaged property as if he 
^was thé full owner denying the right of 
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the junior [members of the family, the 
alienee cannot claim to be paid back the 
‘portion of the mortgage money which went 
to discharge the debts binding on the junior 
members of the family. 

Reference has been made by Mr. Bhash- 
yam Aiyangar for the respondents to Bhag- 
wati Prasad v. Radha Kishen- Sewak Pande 


. (10), where their Lordships of the Privy Coun- 


cil held that where a person lent money to 
the nominal purchaser of a property who was 
the agent of the real purchaser in order to 
purchase the property, there was a charge 
on the purchase-money so advanced. This 
‘decision was considered in Royzuddi Sheik 
v. Kali Nath Mookerjee (11) and it was held 
that where a person who held a tenure be- 
nami for another executed a bond in favour 
ofthe landlord who knew that the person 
executing thebond was only & benamidar 
for arrears of rent it would not affect the ten- 
ure and that the landlord suing on the bond 
was not entitled to claim a charge on the 
land under the Bengal Tenancy Act. The 
learned Judges distinguished this case on 
the ground that there were no such equitable 
considerations in this case as those that 
arose in Bhagwati Prasad v. Radha Kishen 
Sewak Pande (10). 

- The facts of the present case, however, can 
be distinguished from the cases I have re- 
ferred. to and, in my opinion, entitle 
the plaintiff toa charge for the sum which 
went to set aside the sale under O. XXI, r. 
89. The decree was a joint decree against 
the -Ist‘and 2nd defendants and the de- 
ceased Murugayi. It was on a promissory- 
note executed by the 2nd defendant, the 
real owner and Murugayi the benamidar. 
The sale was a sale that will bind both the 
real owner and the benamidar, and if the 
sale was not set aside the title of the real 
owner would have been extinguished be- 


‘cause the, judgment-debtors were the be- 


namidar and the real owner and whether the 
properties belonged to him or to Murugayi 
the purchaser would have got an absolutely 
good title. ; 

It is clear that under the C, D.C. 
of 1908 title vestis in the auction-pur- 
chaser from the moment of sale and that 

no confirmation. is necessary. Ineed only 

; (10) 15 A. 304; 20 I A: 108; 6 Sar. P, O. J.7; 17 

d.- Jur. 320;. 7 Ind. Dee, (N. a) 911 (P, O) o 

(11) 83 C. 085; ds O. I 4219. . 
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refer to the decision of their Lordships of 
the Privy Council in Bhawani Kumar v. 
Mathura Prasad Singh (12), where it was 
held that a sale in execution took effect 
from the actual date of the sale and not 
from the date of confirmation. A similar 
view was taken by a Full Bench of this 
Court in Annavajhula '"Venkatachellamayya 
Garu v. Ramagirjee Neelakanta Girjee (13). 

As, therefore, title passed out of the real 
owner and the benamidar at the Court sale, 
the setting aside of that Court sale by the 
ist defendant by payment of money into 
Court must be treated as a re-purchase by 
the lst defendant and the mortgage to the 
plaintiff in so far as the consideration went 
to set aside the sale must be treated as 
money borrowed to re-purchase the pro- 
perties. In Malireddi Ayyareddi v. Adusu- . 
milli Gopalakrishnayya (14) their Lord- 
` ships ofthe Privy Council treated money paid 
by a puisne encumbracer to discharge a mort- 
gage and to stave off proceedings being taken. 
to bring the mortgaged properties to sale as 
purchase-money. It is also clear, that a 
benamidar is an agent or trustee for the 
real owner. In Gur Narayan' v. Sheo Lal 
Singh (15), it was, held that a benamidar re- 
presents the real ownerand so far as their 
relative legal position is concerned, is in 
the position ofa mere trustee for him. Their 
Lordships of the Privy Council observe: 
“As already observed, the benamidar has 
no beneficial interest in the property or 
business that stands in his name, he repre- 
sents, in fact, the real owner, and so far as 
their relative legal position is concerned, he 
‘is a mere trustee for him.” 

In the present case the properties were 
sold in execution of the decree against the 
real owner and the benamidar and there 
was no misconduct or default by the benami- 
dar which led to the sale. i 

It seems to: me that where a person in the 
position ofan agent or trustee repudiates 


(12) 16 Ind. Cas, 210; 40 O. 82; 16 O. W. N. 985; 
23 M. D. J. 311; 12 M. L. T. 352; (1912) M. W. N. 
244; 14 Bom. L. R- 1046; 16 C. L. J. 606; 39 L A. 228 
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his character and re-purchases properties 
in his own, name, it is open. to. the real 
owner to treat such repudiation as a nullity’ 
and to claim that the properties are held 
by the benamidar in trust for him and the 
benamidar cannot treat the re-purchase as 
for his own benefit, But at the same time 
lean find no authority for holding that 
the realowner can get the properties free, 
from the obligation to pay the money that 
was the consideration for the re-purchase. 
Section 62 of the TrustsAct which deals with 
wrongful purchase by a trustee states that 
the beneficiary if he wants to have -the 
property so purchased declared subject to 
the trust or re-transferred by the trustee 
should re-pay the purchase-money paid by 
the trustee with interest. Section 90 which 
deals with advantages gained by a qualified 
owner similarly makes the holding of.the 
advantage to be for the benefit of the other 
party but subject to re-payment of expenses 
properly incurred. It_is obvious that: but 
for the raising of the money on the -mort- 
gage tothe plaintiff the . properties would 
have been legally and effectively lost to 
Applying, therefore, the 
law .as regards purchase by agents or trus- 
tees of property which the principal or 


-eestut que trust can claim the advantage 


of, no case has been referred to us which 
decides. that because the re-purchase was 
made by theagent or trustee in his own . 
name it passed free of any obligation creat- 
ed on the property. for the purpose of meet- 
ing the purchase-money in cases where 
the original sale was not brought about by ` 
any default of the agent or trustee and 
would be binding on the castui que trust.. 
Where property is sold in execution of a 
decree against the real owner and. the 
benamiddér re-purchases the property. or 
raises money for the purpose of setting aside 


“the sale it seems.to me to be contrary to 


all principles of equity and justice to 
holdthat the realowner who took no steps 
to discharge the decree and who allowed 
the property to be sold could step in 
and claim. the property. free. from any 
obligations tore-pay the money borrowed by 


-the benamidar for the purpose of setting 


asidethe sale. In the present case it is 
clear that the sale proclamatjon in the dec- 
ree to pay off. which.the 2nd defendant 
alienated the properties to the 5th and 6th 
defendants distinctly states that the Court 
sale was subject to the mortgage in favour 
of the plaintiff and any enquiry which 
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the 5th and 6th defendants ought to have 
made would have shown that the mortgage 
to the plaintiff was to set aside the sale 
under O. XXI, r. 89 in the other suit. But 
even if they had no notice itis clear from 
- Srinivasa Raghava Iyengar v. Ranganatha 
Iyengar (16) that where.there is a charge on 


iminoveable property a purchaser of the’ 
without. , 


immoveable property although 
notice of the charge takes it only subject to 
the charge. 
the present case is entitled to a charge for 
Rs. 4,029-11-4. : If he is entitled to a 
‘charge it is clear that that charge would 
bind ` the alienee from.the 2nd de- 
fendant. I think the plaintiff is entitled to 
a mortgage-decree for Rs. 4,629-11-4 with 
costs and interest at six per cent, from the 
date,of plaint to date of payment. I would 
modify the decree of the. Subordinate Judge 
accordingly. The parties will pay and re- 
ceive proportionate coststhroughout. 'Timé 


‘for redemption three months from this date.- 


Spencer, J.—I agree with my learned 
brother that on-the evidence the 2nd de- 
fendant was the real -owner of the prò- 
perties which were purchased with his 
money benàmi in the name of his wife 
Murugayiand of items Nos. 2,3 and 4 which 
were purchased.in the name of himself and 
-his wife Meenakshi; and I think that the 
fact that the purchases in Murugayi's name 
'"were.not ofone or-two items but of the 
greater part of 2nd defendant's aequisitions 
negatives the theory of advancement : 
- [Cf. Kerwick v. Kerwick (3): 
Ido not find any justifieation for the 
learned Subordinate Judge’s opinion that 
the 2nd defendant grossly exaggerated his 
earnings in South, Africa.when hê spoke 
of them as amounting to £ 50 or £ 60a 
- month. He rana shaving saloon and open- 
ed a Railway Hotel during. the height of 
. the gold boom in Natal and the Rand and 
may easily have foürid those 
remunerative. : ; 
The circumstance that. he mortgaged 


some of the lands that he. had purchased. 
for the occasion’ of his daughter's mar- - 


riage does not in the least disprove his story 
of the manner in which he earned the capi- 
` tal that he invested in land. | 

As regardsthe plea of estoppel; -there -is 
evidence that the 2nd defendant transferred- 
a decree to plaintiff (Ex. XXII) and the 
plaintiff preferred’a claim petition when 


af 51 Ind, Cas 964; 38 M. L, J. 618; 95 M, p. T, 


I think that the plaintiff in- 


ventures very 
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- 


“the decree was: atta¢hed before judgment 


E 


upon Dandapani Vaithiyan's suit and it was 
dismissed (Vide Ex. XXII (a)). The plaint- 
iff must have been aware of the circum- 


. stances of 2nd defendant's family, as it ap- 


pears from his admissions in the witness-box, 
and there can be no estoppel in favour 
of a party who knows the truth, 

The mortgage-suit must, therefore, fail 
except in respect ofa sum of Rs. 4,629-11-4 
which went to pay off the sale of the pro- 
perties in favour of Dandapani. The Ist 
defendant, as reversionary heir of 2nd 
defendant, was sufficiently. interested in the 
preservation of the property to be entitled 
to redeem it under s. 91 of the Transfer of 
Property Act, or toapply to have a Court 
sale set aside under O. XXI, r. 89, C. P: C. 
Hé was entitled to an equitable lien for 


. the amount of the money so utilised [see 


observations in Bhagwan Singh v. Muham- 
mad Mazhar Ali Khan (17) and Rajah of 
Pittapur v. Secretary of -State (18) and s. 32 
of the Indian Trusts Act.] He acted neither 
speculatively nor officiously in paying 
money that 2nd defendant was bound as 
well as himself to pay. The plaintiff, hav- 
ing obtained an assignment of Ist defend- 
ant’s rights through the suit mortgages 
deed (Ex. A) is entitled to recover the 
amount by way of charge on the' redeemed 
properties [vide Narayana Kutti Goundan 
v. Pechiammal (19)]. There is no bar of 
limitation here, as there was in Gopalasamy 
Iyengar v. Nummachi Reddiar (T), as the 


. present suit has been instituted on 19th 


April 1918 and the sale was set aside on 
31st January 1916. I agree with the modi- 
fication of the lower Court's decres ` pro- 
posed by.my learned brother. 
V. N. V. . 
N. H. Decree modified. 
17) 23 Ind. Cas. -339: . 272 ; 
3 Cas..330; 36 A. 272 at p. 276; 12 A. L. 


(18) 25 Ind. Cas. 783; 16 M. L. T. 375 at p. 380. 
19) 15 Ind. Cas.'2(6; 36 M. 496; 11 M. L, T. 174 
(1912) M. W. N. N, 353; 22 M. L. J, 364, uu 
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_ ALLAHABAD HIGH COURT. 
SEvOND Orvin AprPgAT, No. 1118 or 1924. 
: July.31,.1924. 
Present;—Mr. Justice Sulaiman. 
AMBIKA PRASAD-—PLAINTIEFF-— . 
APPELLANT 
versus : 
MADHO PRASAD—DEFENDANT— 


RESPONDENT. 
Hindu Law—Female owner, alienation by—Pay- 
ment of secured debts. ; f 
Under the Hindu Law a female owner who: repre- 
sents the whole estate for the time’ being is bound 


to manage it to the "best of her ability. She must. 


be allowed reasonable latitude in the exercise of her 
powers provided she does not act unfairly towards 
the reversioners. So long as there are outstanding 
debts whieh are a charge on the estate and which 
bind the estate and which cannot be got rid of by 
the reversioners without payment, it is her discretion 
to decide whether she should pay them off or not. 
Itis not incumbent on a transferce from her to 
establish that some dire consequences would have 
PY if these debts had not been discharged. [p. 868, 


l. 2. p 
Bandhu Ram v. Ram Kishun Sonar, 137Ind. Cas. 
1010; 21 A. L. J. 354; (1923) A. I. R. (AJ) 535, distin- 
guished. > 

Second appeal against a decree of the 
Subordinate Judge, Mirzapur, dated the 
lith April 1924. T 

Mr. Shambhu Nath Chaube, for the Appel- 


lant. í 
JUDGMENT.—This appeal arises out 

of a suit ,brought by a grandson to set 

aside a sale-deed executed by his deceased 


mother who held the property as the only ` 


daughter. The only question before the 
Courts below was whether there was legal 
necessity and justification forthe sale-deed. 
Both. the -Courts have .found that this 
was so and accordingly dismissed it. On 
the findings ofthe lower Appellate Court 
the plaintiff's mother executed the salce- 
deed in order to pay off a debt which 
had been raised on the property by her 
own father, who was the last male owner 
of the estate, and to pay off certain debts 
previously raised ‘by her for the purpose 
of maintaining and supporting the present 
plaintiff himself and for the purchase of 
seeds, etc., for needs which have been found 
to constitute legal necessity. In my opin- 
ion the findings of the lower Appellate 
Court really dispose of the appeal com- 
pletely. 

It is, 
appellant that the findings are insufficient 
jnasmuch as there is no finding that there 
was pressing. necessity. It is urged that 
the previous debts were debts on mortgages 
with possession and there is no finding 
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however, urged on behalf of the. 
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that the mortgagee was demanding payment 
or that there wasany urgency about their, 
discharge. f 
Reliance has been placed on the case of 
Bandhu Ram v. Ram Kishun Sonar (1). 16 
is to be noted that in that case it was the | 
father (who did not represent the whole ' 
estate for the time being) who had execut- 
ed certain sale-deeds in lieu.of a con- 
sideration, the bulk of which formed a 
mortgage-debt which was not to- fall due 
til long after the sale-deed. . The pay- 
ment was thus premature. On the other 
hand in the present case it was the Hindu 
daughter, who represented the entire estate 
for the time being, who thought it neces“ 
sary to discharge these old debts which 
were due. The payments were in no sens8 | 
premature, It seems to me that a female 
owner as she represents the whole estate 
for the time being is bound to-manage it 
to the best of her ability. She must, there- 
fore, be allowed reasonable latitudein the 
exercise of her powers, provided she does 
not act unfairly towards the reversioners. 
So long as there are outstanding debts 
which are a charge on the estate and which 
bind the estate and which cannot be got 
rid of by the reversioners without payment, 
it is her discretion to decide whether she 
should pay them off or not. I do not think 
that it is further incumbent on the trans- 
feree to establish that some dire conse- 
quences would have ensued if those debts’ 
had not been discharged. dg ü 
I accordingly dismiss this appeal under 
O. XLI, r. 11. 
Z, K. Appeal dismissed. 
(1) 73 Ind. Cas, 1010; 21 A. L. J. 354; (1923) A. L 
R. (A) 535. 


. 
è 


MADRAS HIGH COURT, * 
- CIVIL APPRAL No. 212 or 1922. 
July 9, 1924. 
Present;—Mr. Justice Ramesam 
and Mr. Justice Reilly. 
PARIGI VENKOBACHARLU— 
DzrzNpANT No. l—AÀ yPELLANT 


i VETSUST . . 
SAMJI RADHABAYAMMA AND OTHERS 
i —DREFENDANTS Nos. 2 AND 3 AND 
PLAINTIFF—RESPONDENTS. 
Civil Procedure Code (Act V of -1908), s. 96— 
Findings neither implied nor embodied in decree— 
Appeal by successful party, whether les, ; 


D] 


f 
1 


| 








— [R51 0.195]. 


Tininga which are neither necessarily implied nor 
embodied in the decree have no operative force and do 


not constitute res judicata between the parties anda 


Successful party cannot appeal merely against such 
findings. [p.:869, col. 1.] - 
. Where a suit for partition was dismissed but find- 
ings were recorded on certain issues raised between 
the defendants inter se : ite 

Held, that an appeal by one of the defendants against 
such findings was incompetent. [p. 870, col. 1.] 

Midnapur Zamindary Co., Ltd. v. Kumar Naresh 
Narayan Roy, 80 Ind. Cas. 827; 47 M. L. J. 23; (1924) 
A. I. R. (P. C.) 144; 26 Bom. L. R. 651; 51 C.631; 35 
M. L.J. 169; (1924) M. W. N. 723; 290. W. N 34; 20 
L. W. 770; 511. A. 293; L.R. 5 A. (P. C.) 137; 23 A. 
L. J. 76 (P. OC), Midnapur Zemindari Co, Ltd. v. 
Naresh Narayan -Roy, 64 Ind. Cas. 231; 48 ©. 460; 14 
L. W. 265; 30 M. L. T. 279; (1922) A. I. R. (P. C) 241; 
48 I. A. 49 (P. C), relied on. : 
` Ranganatham Chetty: v. Lakshmu Ammal, 21 Ind. 
-Oas. 15725 M. L: J 379; 14 M. L. T. 189; (1913) M. 
W. N. 690, Rama Krishna Naidu v. Krishnasami 
Naidu, 52 Ind. Oas. 34;.9 L. W. 180; (1919) M. W. N. 
7; 25 M. L. T. 88; 36 M. L. J. 611 and Muthu Pillai v. 


Veda Vysa Chariar, 60 Ind, Oas. 397; 12 L. W. 277, < 


distinguished; 

Appeal against a decree of the Court of 
the Subordinate Judge, -Anantapur, in 
O. S. No. 6 of 1920 (O. S. No. 51 of 1918 on 
the file of the District Court of Bellary). 

Messrs. L. A. Govindaraghava Iyer and 
r5 S. Ramachandra Iyer, "for the Appel- 
lant. f : t 

The Advocate-General and Mr. K. S. 
Sankara Iyer, for the Respondents. 

JUDGMENT .—The 1st defendant is 
the appellant in this appeal. The appeal 
relates to findings on certain issues which 
were raised as between lst defendant on 
the one hand and 2nd and 3rd deferidants 
on the othér, The plaintiff sued for parti- 
tion and the suit was dismissed. The 
Advocate-General appearing for defendants 
Nos, 2 and 3 raises a preliminary objection 
that no appeal lies. He argues that the 
findings now complained against by the 
appellant are not necessarily implied in 
the decree-nor are they embodied in the 
decree. They have no operative force. He 
argues that they will not be res judicata 
and the appellant has no right to appeal 
against such findings when the decree is 
a.decree dismissing the suit. - 

The ledirned Vakil for the appellant 
refers to the cases in Ranganatham Chetty 
v. Lakshmu Ammal (1) Rama Krishna 
Naidu v. Krishnasami Naidu (2)' and 
Muthu Pillai v. Veda Vysa Chariar (3). In 


(1) 21 Índ.. Cas. 15; 25 M. L. J. 379; 14 M. L. T. 189; ` 


(1913) M. W. N. 690. 


, (2) 52 Ind. Cag, 34; 9 L: W. 180; (1919) M. W. N. 7; 
25 M. L. T. 88; 30M. L. J. 641. | : 
- (3) 60 Ind. Cas. 397; 12 L. W. 277, 
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. 559;.3 Suth. P. C, J. 213; 1 Ind. Dee. (N..s) 
(P. C). i 
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the first of these cases, the decision in the 
first suit on a point arising between the 
defendants was necessary for the dismissal 
of the plaintiffs suit. The matter was, 
therefore, res judicata in the later suit and 
the defendant (in. the first suit) against 
whom the Court decided ought to have 
appealed. This decision does not help the 
appellent except to this extent, that, for 
an appeal to lie, it is not necessary that 
the finding should be actually embodied 
in“the decree. In the present-case, the Issue 
No. 7 could well -have been left undecid- 
ed, by the Sub-Judge, if he so chose, and 
he could have dismissed the plaintiffs suit. 
The decision on the genuineness of the 
Will is not necessary for the, dismissal of 
the plaintiffs claim. The fact that the 
Sub-Judge refused to expunge the issues 
has really no bearing on the matter. At 
the time he decided to retain it, it was 
impossible to say how the suit would have 
ended. We think the Sub-Judge disallowed 
the costs of the Ist defendant, because he 
thought he instigated the suit and not 
because of the findings on the issues.. The 
case in Rama Krishna Naidu v. Krishna- 
sami Naidu (2) contains observations about 
the application of Run Bahadur Singh v. 
Lucho Koer (4) which are opposed to the 
view of this High Court in other cases, e. g., 
Kelu Nambiar v. Chathu Nambiar (5). 
Whatever difficulties there nfay be in 
reconciling Rama Krishna Naidu v. 
Krishnasami Naidu (2), with the latter 
case in which it was held that where, the 
decision is one based on a finding not 
necessary for the decision of the suit, the 
finding is not ves judicata, and in applying 
it to a.case between plaintiff and defend- 
ant, those difficulties do not présent them- 
selves in this casé which is a case of co- 
defendants.. It: may be that the case in 
Run Bahadur Singh v. Lucho Koer (4) and 
Krishna Behari Roy v. Banwari Lall Roy 
(6) can be reconciled’ not on the ground 
suggested by Sadasiva Iyer, J., in Rama 
Krishna Naidu v. -Krishnasami Naidu (2) 
in that Run Bahadur Singh v. Lucho Koer 


(4) should be confined to a case where the 


finding is contradictory to the final devree 


(4) 11 G. 301; 12 I. A. 23; 4 Sar. P.O. J. 622; 9 Ind, 
Jur. 202; 5 Ind. Dec. (x. s.) 950 (P. O). . : 

(5) 52 Ind. Oas. 258; 9 L. W. 84; 25 M. L. T. 66; 
(1919) M. W. N. 34. 

(6) 1 0.144; 25 W. R. 1; 2 I. A. 283; 3. Sar. P. C. K 
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in the case, but on the ground that in 
Krishna Behari Roy v. Banwari Lall Roy, 


(8), an appeal and a second appeal were - 


preferred against fhe finding, argued 
without any objection and the appellant 
having chosen to insist on a decision is 
bound by it, This view is supported by 
Midnapur Zamindary Co., Ltd. v. Kumar 
Naresh Narayan Roy, (7) and Midnapur 
Zemindari Co., Lid. v. Naresh Narayan Roy 
(8), where the Privy Council observe that 
the findings in the earlier suit would not 
be res judicata, In the present case, the 
matter is stronger for the appellant as the 
finding is between co-defendants. In Muthu 
Pillai v. Veda Vysa Chariar (8), Sadasiva 
Iyer, J., held that the matter was res judicata 
because there was an appeal against the 
finding in the first case. It was not be- 
tween co-defendants.. 

We.are, therefore, of opinion that there 
is no decree against the lst.defendant— 
either express or implied—against which it 
is his duty -to appeal and the appeal is, 
therefore, incompetent. On this ground 
we dismiss the appeal with costs on thé 
one-fourth seale as no notice of objection 
was given by the respondent subject to 
the minimum rule. . 

V. N. V. - : : 

Z. K. Appeal dismissed. 

(7) 80 Ind. Cas. 827; 47 M. L. J. 23; (1924) A. I. R. 
P. ©.) 144; 28 Bom. L. R. 651; 51 O. 631; 35 M. L. 

. 169; (1924) M. W. N. 723; 29 C. W. N. 34; 20 L. 
As T a 393; I; R. 5 A. (P. C) 137; 23 ALL. 

(P . eje ji 3 $ 

(8) T Ind. Cas. .231; 48 O.460;.14 L. W. 265; 30 

; 1 d 279; (1922) A. I. R. (P. C.) 211; 48 I. A. 49 





CALCUTTA HIGH COURT. 
Crvin Rue No. 345 or 1924. 
July 2, 1924. 
Present :—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice Chakravarti. 
RAJANI KANTA BAG-PLAINTIFF— - 
PETITIONER 
- versus ; 
RAJA BALA DASI AND OTHERS— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V. of 1908), `s, 115— 
Court Fees Act (VII of 1870), Seh. II, Art. 1? (6)— 
Suits Valuation Act(VII of 1887), s. 8 -Partition 
suit—Jurisdiction, value for purposes of, how deter- 
mined—Interlocutory order—Revision—High Court, 
interference by. ? - 

Ordinarily a suit for partition is triable by the 
Gourt which is competent to try a suit valued at the 
entive valueof the property and not merely the sub- 


RAJANI KANTA BAG V, RAJA BALA DASI. 


[85 1. O. 1925] 


ject-matter of the share which is to be partitioned. 
lt isthe entire value ofthe property which deter- 
mines jurisdiction and not the value of the share which 
the plaintiff claims in the property. The mere fact 
that in a suit for partition a question as to the title 
of the plaintiff is raised and it is necessary to deter- 
mine such & Question before & partition can be direct- 
ed would make no difference to the suit being one for 
partition. In such a suit the plaintiff may be liable to 
pay ad valorem Court-fees upon the value of the share 
that he claims, but the suit will still be one for parti- 
tion and the jurisdiction of the Court would be deter- 
mined hythe value of the entire property which is 
sought to be partitioned. [p. 871, cols. 1 & 2; p. 872, col. L] 
Tn exceptional cases the High Court has jurisdiction 
to interfere in revision with interlocutory orders. 
Lp. 872, col. 2.] > 
A Judge cannot assume as a matter of law that 
which in fact has no existence in law and so give 
himself jurisdiction. He cannot by wrongly, deter- 
mining a question give himself jurisdiction end in 
the same way he cannot by a wrong determination of 
the meaning of o Statute deprive himself of the . 
jurisdiction which properly belongs to him and if he 
refuses jurisdiction in such a case the High Court 
may interfere in revision and set the matter right. 
[ibid.] . 
Case-law referred to, $ x ‘ 
Rule against an order of the Court of the 
Additional District Judge, Howrah, dated 
the 3rd March 1924, in Miscellaneous Appeal 
No. 6 of 1924, affirming that of the Sub- 
ordinate Judge, Howrah, dated. the 5th 
January 1924, in Title Suit No. 66 of 1923. 
Babus Mohendra Nath Roy and Apurba 
Charan Mukerji, for the Petitioner, 
Babu Baranashi Basi Mukherji, 
Opposite Party. . ed 
v J| JUDGMENT. 
Chakravarti, J.—This Rule was ob- 
tained by the plaintiff calling on the de- 
fendants to show cause why an order of the 
Subordinate Judge of Howrab,. dated the 
5th of January 1924, affirmed in appeal by 
the District Judge on the 3rd March 1924 
should not be set aside or any other order 
should mot be passed by this Court as to 
this Court may,seem fit. The facts out of 
which this application arises are these. 
The plaintiff in the plaint filed by him 
alleged that he was entitled to a 4-annas 
share of the family properties along with 
some of thé defendants. The plaintiff 
further alleged that he was in possession 
but that a cloud had been thrown upon his 
title on account ofa certain suit previously 
instituted and also on account of an 
erroneous record in the Record of Rights. 
The plaintiff on establishment of his title 
prayed for partition of the family properties 
which he valued at Rs. 2,500, The plaint- 
iff'paid a Court-fee of Rs. 20 for partition 
and also paid. ad valorem Court-fee upon 


for the 


> 
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the 4-annas share of the property under 


' partition. It appears that the defendants 


D 


- (Q3) 100. W.N. 501; 3 O, L. J. 257 


objected to'the trial of the suit by a Sub- 
ordinate Judge on the ground that the 
value of the suit both for jurisdiction and 
for Court fees was, under s. 8 of the Suits 
Valuation Aet, triable by a Munsifand not 
by a Subordinate Judge. The learned 
‘Subordinate Judge gave effect to that con- 
tention of the defendants and directed 
that the plaint be returned to be filed 
.in the proper-Court. There was an appeal 
by the plaintiff but on appeal the order of 
the Subordinate Judge was upheld. Then 
the plaintiff moved this Court for revision 
of the order. ` It was contended by the 
learned Vakil for the petitioner that as 
this was a suit for partition the jurisdic- 
tion of the Court should be determined 
by the value of the entire property and 
not by the value of the share claimed in 
the suit.. It is quite clear that ordinarily 
a suit for partition is‘ triable by the Court 
which is competent to try a suit valued at 
the éntire value of the property and not 
the subject-matter of the Share which is to 
be partitioned. It is not-necessary to quote 
many cases on this point, The case of 
Bidhata Rai v. Ram Chariter Rai (1), the 
case of Kirty Churn Mitter v. Aunath Nath 
Deb (2) and the’ case of Lala Bhagwut 
Sahai v. Rai Pashwpati Nath Bose (3) are 


authorities which show that it is the entire’ 
“value of the property which ‘determines 


jurisdiction and not: of the share which the 
plaintiff claims in the property. Now if 
it were a simple suit for partition there 
could . be ‘no question ‘that the suit is 
triable in.the present case by the Sub- 


ordinate Judge and more specially so, as. 


the plaint as it was presented by the 
plaintiff contained a clear statement that 
the plaintiff was in possession of the pro- 
perty. But it appears in the present case, 
on the objection of the defendants a 
question was raised as to whether it was a 
simple suit for partition or whether it was 
a suit really for a declaration of the plaint- 


iffs title and also his rights'to joint posses-- 


sion and -then: à suit for partition when 
-such title and possession are established. 
The mere fact that in a suit for partition a 
question as to the title of the plaintiff is 
raised and it is necessary to determine such 
& question before a partition can be direct: 
A $ 

(1) 12 0. W: N.37; 60. L. J. 651: 3 M. L. T. 33. 

(2) 80. 757; 11 O. L. R. 95; 4 Ind. Dec. (N. s.) 488. - 
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.in possession and that it 


ght 


ed would make no difference to its being 
a partition suit. In the case of Mohendro 
Chandra Ganguli v. Ashutosh Ganguli (4), 
it was held, to quote the words of their 
Lordships: "It may be that to decide the 
question, what property is in the posses- 
Sion of one member as a member of a joint 
family, other questions will have to be 
tried; but if the plaintiff is entitled to have 
the property partitioned upon a ten-rupee 
Stamp, the fact that the enquiry will be a 
long and diffieult one does not affect the 
question of the stamp that will have to 
be paid for it". But it seems to us that 
in the present case, the plaintiff had to 
establish his title and had to establish his 
right to joint possession, which was denied 
before he could seek partition ofthe pro- 
perty insuit. In that case .the position 
would be as was laid down by their Lord- 
ships in the case of Kirty Churn Mitter v. 
Aunath Nath Deb (2) that the plaintiff 
would be bound to pay ad valorem Court- 
fee upon the value of the share that he 
claimed, Sir Richard Garth, C. J., in deli- 
vering the judgment of the Court said as 
follows: “If the plaintiffs suit had been to 
recover possession of, or establish his title to, 
the share which he claims in the property, 
he must have paid an ad valorem ‘stamp- 
fee upon the value of that share, But, as I 
understand, he is already in possession 
of hisshare; and all that he wants is, to 
obtain a partition, which is merely, as ex- 
plained by the learned Judges in the case 
of Rajendro Lall Gossami v. Shama Churn 
Lahori (5) to ‘change the form of his enjoy- 
ment’ of the property, or, in other words 
to obtain a divided, instead of an ‘undivid- 
ed share." HereasI have already stated 


the suit as originglly framed was one in 


which the plaintiff asserted that he was in 
possession of the property. Therefore the 
plaint as framed, was clearly one for 
partition and was unquestionably triable 
by the Subordinate Judge, It was on the 
defendant's plea that the plaintiff was not 
was: really an 
attempt to establish title and then to obtain 
possession : by partition, that the plaint- 
iff.has paid Court-fee ad valorem on the 
value of his share.‘ Therefore- it seems to 
us that so far asthe Court-fees are con- 
cerned all that could possibly be demanded 
has been paid by the plaintiff. Then a 
(4) 20 C. 762 at p. 765; 10 Ind. Dec. (N. 8.) 514. o | 
(5) 40. L. R. 417; 5 O. 188; 4 Ind. Jur. 573; 2 Shome! 

L. R. 209; 2 Ind. Dec. (N. B.) 730. "s 
B e 
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Question arises whether the case is to be 
tried by the Subordjnate Judge or by the 
Munsif. In our opinion, the Munsif would 
have no jurisdiction to entertain the suit 
so far as the claim for partition is concern- 
ed. It has never been doubted that a 
plaintiff can, in apartition suit, if necessary, 
establish his title and his right to joint 
possession and then if his title is good, 
demand in the same suit possession, not 
Joint possession but possession by partition. 
. Íf this is so, the jurisdiction of the Court 
would be determined by the value of the 
entire property which is sought to be par- 
titioned. It was contended by the learned 
Vakil showing catise as has also been held 
by the Courts below that where an ad 
valorem Court-fee is paid under Sch. II, 
Art. 17, cl 6 of the Court Fees Act, 
the jurisdiction of the Court according 
to the Civil Suits Valuation Act, s. 8, would 
be the'same as the valuation for the Court- 
fées. That, undoubtedly, would be So, where 
thé suit is of a simple character and of the 
Character contemplated by that Article 
of.the Court Fees Act. But where the suit 
is not a simple suit contemplated by that 
Article but isa suit for partition then the 
' Article applicable would be Art, 17, el. (6): 
Therefore, in a.case like this, in our 
opinion, s. 8 of the Suits Valuation 
Act has yo application, We tnink, there- 


fore, that the learned Subordinate Judge . 


erroneously refused jurisdiction to try the 
suit. ‘The learned Vakil for the opposite 
party argued that assuming that the Sub- 
ordinate Judge and the District Judge were 
wrong itis not a case in which we should 
interfere, in our revisional jurisdiction. We 
think that it is a fit case in which the Court 
not only ought to but should interfere in 
revision. It may be conceded that ordinarily 
this Court does not interfere with interloct- 
tory orders in a suit. 
that in a fit case this Court would interfere. 
In the case of Yatindra Nath Chowdhary v. 
Hari Charan Chowdhary (6), ‘Mr. Justice 
Mukerji in dealing with an objection 
similar to the one now raised by the learn- 
ed Vakil said as follows: “We may add 
that it was faintly suggested on’ behalf of 
the opposite party that this Court is not 
competent to grant relief, even if satisfied 
that the order of the Subordinate Judge 
is erroneous and unjust. We are not pre- 


pared to take: such a restricted view of the 
z nA 


(6) 26 Ind. Cas, 954; 20 C. Iy, J; 426 at p. 433, 


RAJANI KANTA BAG V, RAJA BALA DABI 


But the cases show ` 


- 
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jurisdiction of this Court to- grant relief, 


.in the exercise either of our revisional 


powers or the power of superintendence 
vested in this Court by theIndian High 
Courts Act, 1861. Instances are by no 
means rare where, in very exceptional cases, 
this Court has interfered and set matters 
right by the reversal of interlocutory orders" 
and their Lordships referred to a number of 
cases in support of that view. But in the 
present case there is a further distinction 
in favour ofourinterference in-these pro- 
ceedings. It appears that the result of the" 
decision of the ledrned Subordinate Judge 
resulted in his -refusal to entertain and try 
the suit and although a preliminary ques- 
tion as to whether the Court has. jurisdic- 
tion or not was a question which had to 
be determined by interpreting certain 
sections of the Court Fees Act and of the 
Civil Courts Jurisdiction Act still the result 
of that decision is either exercise or 
refnsal of jurisdiction. In this view, I. am 
supported by clear authority in the case of 
Sheo Prasad Bungshidur v. Ram Chunder 
Hari Bux (7) where Mr. Justice Woodroffe 
in the course of his judgment at page 341* 
said as follows: "Reference has also been 
made on this point to a decision: 
Maharaja of Burdwan v. Apurba Krishna 
Roy (8) This was also a case of refusal 
to exercise jurisdiction and all that thé Court 
held was thatit was immaterial that such 
refusal was made upon' à mis-apprehension 
of the true effect of the statutory provision 
on the subject. This appears to. meto be 
obvious. 'l'he decision rests on the well- 
known principle that a Judge cannot assume 
asa matter of law that which in fact had 
no existence in law, and so give him- 
self jupisdiction, He cannot by wrongly 
determining à question give himself juris- 
diction and in the same way he cannot 
by & wrong determination of the meaning 
of the Statute deprive himself of the 
jurisdiction which properly belongs to him, 
and if he refuses jurisdiction in such a 
case, the High Court may interfere, whe- 
ther the question has been rightly or 
wrongly decided by him.” ‘This is exactly 
the ease here.: The Courts below, as I have 
already stated, upon an erroneous’ inter- 
pretation of the provision of the Court 
Fees Act and also Civil Courts Jurisdiction 
Act came toa wrong conclusion that the 
(7) 23 Ind. Cas. 977; 41 C. 323, e : 
49) 10 Ind. Cas. 527; 15 C. W. N. 872; 14 C. L. J. 50, 
*Pagé of 41 O.—[Ed.] - R 
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suit was.not'triable-by the Subordinate 
Judge. We think, therefore; that this is 
a case in which this Court should inter- 


fere and accordingly, we make this Rule 


‘absolute with costs, set aside the orders 
of the Subordinate’ Judge as affirmed by 
the District Judge and direct that the 
case be tried by the Subordinate Judge in 
accordance with law. 

We assess the hearing-fee in this Rule at 
two gold mohurs, ` 
Greaves, J.— I agree. 
. & K, . | Rule made absolute. 


MADRAS HIGH .COURTL. 

CivinL APPEAL No. 140 or 1923. 

:./ August 21, 1924. ` 
Present:—Mr. Justice Ramesam and 
D Mr. Justice Reilly. 

KATTAMANCHI KRISHNA REDDI— 
; : DÉFENDANT No. 2—AÀPPELLANT 
. ^ Versus ; 
THOLA RAMAKRISHNAYYA SETTY 
. alias RAMAKRISHNAN, BY HIS AĠENT 
: GANGOJAMMX—PLAINTIFF— 
RESPONDENT. 
Madras Revenue Recovery Act (II of 1864), s. 68— 
"Madras Sale of Minors Estates Regulation (X of 1831), 
_8, 2—" Regular course of inheritance," whether includes 
survivorship -Minor owner, unregistered, whether pro- 
tected. : : - : 

The Madras Sale of Minor's Estates Regulation, 1831, 
applies to all minor owners of property whether regis- 

` tered or not. [p. 874, col. 1.] i 

The expression "by the regular course of inherit- 
ance" in the Madras Sale of Minor's Estates Regulation, 
Or pae dici d taken by way of survivorship. 

ibid. : ' 

The effect of s. 63, of the Madras Revenue Recovery 
Act is to leave the rights conferred on minors by the 
Madras Sale of Minors Estates Regulation, 1831, 
whether they'are technically land-holders or not, un- 
affected by the Act. |p. 874, col. 2.] i 

Appeal against a decree of the Dis- 
trict Court, Cuddapah, in'O. S. No. 30'of 
1922. 


Mr. A. Krishnaswami Iyer, for the Ap- 


‘pellant. = 
Mr. S. T. Srinivasa Gopalachary, for the 
Respondent. f 


t d JUDGMENT. ; 

Ramesam, J:—In this .appeal, the 
2nd defendant is the appellant and the 
plaintiff, thé respondent. The suit was 
filed to declare the sale of the shrotriem 
village of Vasudevapuram in May 1911, 
for arrear$ of revenue, void on the ground 
that it was made during plaintiff's' minor 


873 
ity and, therefore, opposed to Regulation 


X of 1831. . 


" The plaintiff alleged that the village 
originally belonged to the plaintiffs family 
as joint family property and that it fell 
to plaintiffs. father's share in a partition. 
When the father died in 1905, the plaintiff 
became soleowner. The 2nd defendant ad- 
mitted that the village belonged to the 
joint family consisting of plaintiff's father 
and others but denied the partition and 
that the. plaintiff became the sole owner 
in 1905. The first issue was framed with 
reference to this plea. ; 

"BIn appeal, he wishes to argue that the 
property did not belong exclusively to 


plaintiff's family. According to his present 


suggestion, the plaintiff's family owned 


‘only 3/14 share in the village and the 


appellant filed new documents to substan- 
tiate his plea, Having regard to his ad- 
mission in the written statement, we do not 
think this plea should be allowed to he 
raised at this stage. We say nothing on 
the merits of this plea. 

The partition must be found to be true 
as plaintiffs first witness whom we see no 
reason to disbelieve proves it. 

The next point argued is that the sale 
is not void. The argument consists of two 
parts, (1) that Regulation X of 1831 does not 
apply, (2) the-operation of the Regula- 
tion is partly cut down by $563 of Act II 
of 1864. kn A 

Taking up the first point, the appellant's 


"contention is that s. 2 of the Regulation 


applies only to cases where the minor 
owner obtained the property " by regular 
eourse of inheritance " and this does not 
inelude cases of survivorship in a joint 
family. In the present case the village 
was not plaintiff's father's self-acquisition. 

I think s. 2 itself throws some light on 
the words ‘regular course of inheritance.’ 
The word ‘ accession’ occurring at the end 
of the section seems to have been used in 
‘the same sense as ‘inheritance,’ This is not 
an unnatural use of the word [vide ‘inherit’, 
inheritance and inheritor in Stroud’s Judi- 
eial Dictionary and my judgment in Sira- 
rama Aiyar v. Gopala Krishna Chettiar (1) 
referring to Watkins v. Frederick (2)]. 

The word ‘inheritance’ occurs in Regu- 
lation IV of 1882 (preamble), Regulation 


(1) 82 Ind. Cas. 1041; 47 M. L. J. 337; (1925) A. 1. 
R.O(M)SS. - | 

(2) (1865) 11 H. L., O, 358; 145 R; R. 237; 11*E. R. 
1371. < l 
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«V of 1884, (s. 3) and Regulation III of 1802 
(s. 16) and it is difficult to hold in these in- 
stances that ‘inheritante’ does not include 
the taking of property by survivorship; I 
think itisa fair inference that ins. 2 of 
Regulation X of 1831, the word is used in 
the same general sense. 
It-is next contended, thats. 63 of Act II 
of 1864 saves the operation of Regulation X 
-of-1831 only in respect of minor land-holders. 
In the present case, the village was not 
registered in the name of the plaintiff's 
father or plaintiff and the plaintiff is not 
a minor land-holder. But the words. in 
the: sentence are “ Minors and other dis- 
qualified land-holders." The ‘minor’ includes 
registered and unregistered owners and 
this may. be the reason why the word 
‘other.’ is..used with reference to disquali- 
fied land-holders. No doubt the results 
would have been the same even if .the 
word “other” is omitted, but the two parts 
of the phrase would have been overlap- 
ping. - We have not got ‘minor and other’ 
but ‘minors’ and we do not see any 
reason to cut down the natural meaning of 
the words as they stand. It seems to me 
that. the object of the words beginning 
with ‘in respect of’. was to:compendiously 
refer to the subject-matter of Regulation 
V of-1804 and X of 1831 so faras it was 
pertinent.  . 

-In Samittatha Aiyar v. Govindasami 
Padayachi (3), the Regulation was applied 
to a minor whose name was not registered. 
It is true that the ground of the decision 
was that the Government ought to find out 
the correct heir of the deceased person 
and the responsible officer should enter his 
name in the proper register. Whatever 
the ground may be, it must be conceded 
that the decree is inconsistent with the 


appellant's: contention based on s. 63 of the 


Revenue Recovery Act. In Sanagapally 
Lakshmayya v. Intoory Bolla Reddy (4), it 
is not clear whether the lst defendant's 
name was registered or not. 

I am, therefore, of opinion that Regula- 
tion X of 1831 applies to all minor owners 
of property whether registered or not. 

The appeal fails and is dismissed with 
costs. 

Reilly,. J.—I agree that the appeal 
must be dismissed. Plaintiff succeeded 
before the District Judge on the ground 

3) 45 Ind. Cas. 595; 41 M. 733; (1 Ww : 
e D 37; 34 M. L, J. 536 (S. ON ML 
t (4) 26 M. 385, 
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that the sale was held while he was & 
minor for arrears which accrued after his 


‘accession to the property and was, therefore, ' 


in contravention of Regulation X of 1831, 
For defendant No. 2, the transferee of the 
auction-purchaser, it is contended that after 
the enactment of the Madras Revenue Re- 
covery Act, 1864, the special protection 
given to minors by Regulation X of 1831 was. 
preserved only by s. 63 of the Act and 
that in that section the word ‘minors’ in- 
cludes only minor land-holders and‘ plaintiff 
is not a land-holdér within the meaning 
of the Act, never having been registered * 
assuch. lagree with Mr. Srinivasagopala- 
chari who appears for the plaintiff, that 
‘minors’ in the phrase “Minors and other 
disqualified land-holders "" in s. 63- cannot 
be treated as equivalent to "minors and 
other disqualified land-holders" so as to 
make the word ‘minors’ mean “minor 
land-holders." The effect of s. 63. in my 
opinion is to leave the special rights con- 
ferred on minors by Regulation X of 1831, 
whether they are technically land-holders or 
not, unaffected by: the Act. . 
We have, therefore, to see- whether 
plaintiff comes within the protection of Re- 
gulation X of 1863. It is admitted that his 
right to the property’ in question is that 
of the last surviving member of the joint 
family of his father and himself. Can it 
be said within the words of the Regula- 
tion that the property “ descended to him 
by the regular course of inheritance ? " 
Strictly those words are far from appro- 
priate to property taken? by survivorship, 
which has not really descended to plaintiff 
and to which. he is not heir. But J agree 
with my learned brother that'it is pro- 
bable that, in 1831, when the true incidents 
of survivorship were less-clearly recognised 


‘than now, those who enacted Regulation 


X of 1831 intended the words quoted to 
include property taken by  survivorship 
by a minor who was the last surviving 
member of a joint family. The property 
of such a minor would need protection no 
less than that of & minor who took as 
heir. Moreover the use of the word ‘acces- 
sion' at the end of the sentence points 
to something not confined strictly to in- 
heritance by an heir being. intended. I 
agree that the sale was in contravention 


-of the Regulation and that the appeal must 


be dismissed with costs. 
Y, N. V’ 
Z. K, e e 


Appeal dismissed, - 
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CALCUTTA HIGH COURT. 
.. APPEALS FROM APPELLATE DECREES 
Nos. 2053 or 1922 AND 12 or 1923. 

July 21, 1924. E. 
. Present:—Mr. J ustice Subrawardy and 
Mr. Justice Duval, 
In No. 2053 or 1922, 

-- PRAMATHA NATH MUKHERJ EE 
“AND, OTHERS—DEFENDANTS Nos. 1, 
APPELLANTS 

versus `. 

"ANUKUL CHANDRA BANERJ EE—. 
PramwriFE AND.JOGESH CHANDRA 


. 


MUKHERI EE AND-OTHERS-—DEFENDANTS— . 


RESPONDENTS. 
In No. 12 or 1923. 

AMAR CHANDRA BANNERJEE— 
‘DEFENDANT No,.23—APPELLANT 
versus: 
` PRAMATHA NATH MUKHERJ EE 
AND OTHERS—PLAINTIFFS—RESPONDENTS. 

Hindu: Law—Endowment-—Will, construction of— 
Shébaitship, devolution of— Gift to unborn persons, 
` validity of —Devolution of shebaitship, variation in— 
Directionsasto management, whether cease tobe operative. 

A Hindu testator by his Will, made a: gift of 


eértain properties to an’ idol and ‘appointed his wife ~ 


and his ‘three brothers skebaits and as to future 
shebaits made the following provision: “When you 
all have ceased to be, he whoshall be of the Hindu 
pursuation and senior in age, amongst your egal 
heirs shall have tha management of the property:” 

Held, (1) that the' shebaitship™ was’ a hereditary 
office ; “[p. 877, col. 2.) 

(2) that the provision as to the appointment of 
al shebaits being in the nature of a gift to 
unborn persons failed and the shebaitship devariel to 
the heirs’ of the founder, on the death of the héirs'of 
the shebaits mentioned in the Will who were in 
existence at the time of the death o£ the testator, 
[p. 879, col. 2.) T 

“Gopal Chunder Bose v. Kartick Chunder Dey, 29 
Q.°716 (P. C.), Gnanasambanda Pandara Sannadhi v. 
~- Velu Pandam, 27 I. A. 69; 23 M. 27174 C. W. N. 329; 


2 Bom. L. R. 597; 10 M. L. J.- 29; 7Sar. P. C. J. 671; - 


8 Ind. Dec. (x. 8) 501 (P. O), Kunjamani Dasi v. 
Nikunja Behary Das, 32 Ind. Cas. 823; 20.0. W. N. 
314; 22 C. L.'J. 401, followed. ` 

‘Bisseswar Prasanna Sen v. Bhajabati Prasanna 
Sen, 3 O. L. J. 608, Mathura Nath v. Lakhi Narain 
Ganguly, 75 Ind. Cas. 435; 50 ©. 426; (1924) A. L R. 
193 68, Rambrahma Chatterjee v. Kedar Nath Baner- 
jee, 12 "Ind. Cas. 1026; 36 C. L. J. 478; (1923) A. IR. 
(C.) 60, Jatindra . Mohan Mondal v. Ghanesyom. 
Chaudhury, 72 Ind. Cas. 1019; 50 C. 266; 36 C. L. J. 
493; (1923) A. L R. (O)) 27, Vidya Varuthi Thirtha 
Swamigal v. Balusami ‘Ayyar, 65 Ind. Cas. 161; 48 I. 
A. 302; 44 M.-§31; 26 O. W. N 537; 41 M. L. a 346; 
(1921) M. W. N. 449; 3 U. P. L. R. (P. ©.) 62; 15 L. 
W: 78; 30 M. L.'T. '66; 
629; 20 A. L. J. 407; 
distinguished. ` 

"The directions ds to. management of an endowment 
do not cease to ba opsrative simply because the 
original provision as to devolution of shebaitship ceases 


(1922) A-L R. (P. C.) 123 (P. C), 


to be operative owing to its being varied. [p. 881, 


eol. 1] i 


PRAMATHA NATH V, ANUKUL-CHANDRA, 


2 and 3—.. 


INE Babus Ram Chandra Majumdar, 
` Chandra Chakerbutty, Rishindra Nath Sar- 


3 P. L. T. 215; 24 Bom. L. R.- 
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(Case law discussed.) 
Appeals against the decrees of the Second 
Additional District Judge, 24-Parganas, 


. dated the 14th. of July 1922, affirming those 


of the Subordinate Judge, Fourth Court 
of that District, dated the 29th of July 


. 1921. 


In S. A. No. 2053 or 1922. 

Mr. B. Chakravarti, Babus Mohendra 
Nath Roy, Baranashibashi- Mukherjee and 
Krishna Lal Banerjee, for the Appellants. 
Khitis 


kar, Ramaprosad Mukherjee, Someswar 
Mukherjee and Gopendra Krishna Banerjee, 
for the Respondents. 


In.S. A; No: 12 or 1923, 

Babus Brojo Lal Chakerbutty, Rupendra 
Kumar Matter, Bijan Kumar Mukherji and 
Dharmadas Set, for the Appellant. 

Babus Baranashibathi M ukherjee, Krishna 
Lal Banerjee, Khitis Chandra Chakravarti 
and Rama Pi osad Mukherjee, for the Re- 
spondents. 


IN S. A. No. 2053 or 1922. 
JUDGMENT. —This appeal has been 
argued at great length and with great ability 
aùd earnestness on both sides, but we do 
not regret the time occupied as the argu- 
ments at the Bar have been of great assisi- 


. ance to-us. 


"The facts which have given,rise to the 
present case and several previous cases 
are that plaintiff's mother’s father, Ram 
Kamal Mukherjee, who died on the Ist 
August 1845, shortly before his death, viz., 
on the 4th February 1845 executed a will 
by which, after providing for various an- 
nuities and ‘legacies, he made a gift of 


_ certain valuable properties to an idol Sri Sri 


Gopal Jiu and appointed his wife Barada 
Sundari Devi.and his three brothers Ram 
Kumar, Madhusudan and Chandra Mohan 
Mukherjee shebaits ofthe endowment. As 
to future shebaits, he made the following 
provision :—“ When youall have ceased to 
be, he who shall be ofthe Hindu pursua- 
tion and senior in age amongst your legal 
heirs shall have the management conferred 
upon him." We do not refer here to other 
provisions of the Will which will have to 
be considered in their proper places, This 
Will has been a fruitful source of litigation 
and after the death of each shebait the 


assistance of the Courts has been sought 


for theconstruetion of the Will. It appears 
that- ofthe four shebaits appointed, ander 


H 
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the Will Madhusudhan was. the last to 
hold -the  shebaitship. In 1863 when 
Madhusudhan was acting as shebait three 
of his sons Ashutosh, Mritunjoy and Aghore 
instituted asuit against him and certain 
transferees from him and impleaded in the 
suit all the heirs of the original shebaits— 


. Jogeswar, son of Ram Kumar, Kamini, 


. Madhusudhan died. 


daughter of the testator and Barada Sundari, 
and Damayanti, widow of Chandra Mohan. 
The suit was for construction of the Will, 
for declaration of trusts created thereunder 
and for having the unauthorised alienations 
of the trust property declared inoperative. 
Kamini, the daughter of the testator and 
mother of the present plaintiff, denied the 
genuineness of the ‘Will: and further 
urged that it did not create any valid 
endowment. The Principal Sudder Amin 
who tried thesuit decreed it in full, hold- 
ing that the-Will was genuine, that it 
created a valid religious endowment and 
that the transfers were null and void. On 
appeal by Kamini and one of the ‘pur- 


chasers, this decree was affirmed by the~ 


High Courton the 15th May 1865. There 
was “no further dispute till 1879 when 
Then Kamini, the 
mother of the plaintiff, instituted a suit in 
the First Court of the Subordinate Judge 
at Alipore for the construction of the Will, 
for the determination of: the nature and 
extent of the interest of the idol Gopal 
‘Jiu in the estate of, the testator, for the 
appointment of a proper person as shebait 


: and for other reliefs, All thé then existing 


heirs of the original shebaits were made 
parties to thesuit. The Subordinate Judge 
passed a decreé in the suit .by which he 
‘dismissed Kamini's claim for possession 
ofthe properties by right of inheritance. 
He declared that the entire property of 
Ram Kamal had vested absolutely in the 
idoland appointed Ashutosh the eldestson 
of Madhusudhan as shebait, Damayanti 
widow of Chandra Mohan and the senior 
member in age having waived her right to 
actas shebait. Kamini preferred an appeal 
from the decree of the;Subordinate Judge 
tothe High Court which allowed the appeal 
and held that there was no valid endow- 
ment, that the Will created a religious 
charge’ on the properties and that there 
was a devise of the surplus proceeds for 
the benefit of the heirs of the testator and 
his brothers. The matter was taken. in 
appegl to the Privy Council and in 1888 
their Lordships of the Judicial Committee 


"PRAMATHA NATH V. ANURUL CHANDRA, 
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reversed the decision of the High Court 
holding that the question relating to the . 
construetion of the. Willand the nature of 
the dedication were res judicata by virtue 
of the decision in the suit of 1863. They 
furtherheld that Asutosh had a preferential 
right to shebaitship. The decision of the 
Judicial Committee is reported sub namine 
[Kamini Debi v. Asutosh Mukerji (1)]. Soon 
afterthedecisionof the Privy Council Asutosh - 
died on the 23rd August, 1888. Damayanti 
who had previously waived her right to 
shebaitship in favour of Asutosh now laid 
claim to the office and as Kamini resisted her 
claim, she commenced an action in 1888, for 
construction of the Will and-for the appoint- 
ment of herself as shebait or of any other 
suitable person if her claim was disallowed.- 
All the heirs of the original shebaits then 
living were made parties to the suit. 
Kamini and Aghore Nath one of the sons 
of Madhusudhan disputed her right and 
each claimed’ the office. The Court of 
first instance held that Damayanti was 
disqualified as she had once waived her 
right and appointed Kamini to the shebait- 
ship. On appeal, the First Appellate Court 
agreed in dismissing the claim of Damayanti 
but held that Aghore Nath had the pre- 
ferential title to the shebaitship, Dama- 
yanti appealed to the High Court which 
held that she being the senior in age among 
the heirs of theoriginal shebaits was entitled 
to the shebaitship despite her previous 
waiver. Damayanti accordingly held the 
office till her death in 1905, when both 
Kamini and Aghore came forward to 
claim succession to the shebaitship. Kamini 
brought a suit in 1906 for declaration of : 
her preferential right to shebaitship against 
Aghore and the present: appellant who are 
Aghore’s* brothers and succeeded in her 
claim up to the High Court. There were 
several litigations between her and Aghore 
and his brothers but .Kamini held the 
shebaitship till her deathin 1916. She was 
succeeded in the office by Aghore who acted 
as shebait till his death in 1918. Upon 
Aghore’s death the present controversy 
arose. On Aghore's death no one among 
the heirs of the testator and his brothers 
was left who was alive at the time of the tes- 
tators death, all the parties to this suit 
having been born after that event. Plaintiff, 
thereupon, instituted the present suit for 
declaration of his right and that of his 

(1) 15 L A.159; 16 C. 103; 12 fhd. Jur. 410; 5 
Sar. P. ©, J. 246; 8 Ind, Dec. (N. s.) 68 (P. O.). 
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brother (defendant No. 23) to the shebait- 
ship of theidolon the ground that on the 
death of all the pérsons living at the time 
of the death of the testator the office of the 
management of the endowed property revert- 
ed to the heirs of the testator. He further 
prayed that if the "above contention was 
overruled. he should be appointed as shebait, 
being senior in age among the heirs of the 
original shebaits. ` This latter claim has 


- been dismissed as it has been found that. 


the plaintiff is not senior in age to defend- 
ant No.1 and we need not consider it any 
: further. As regards the plaintiff's first 
contention both the Courts: below have 
given effect to it and decreed the suit. 


` The defendants Nos. 1 to 3 have appealed. 


and it is contended on their behalf that the 
view of the law taken by the Courts below is 
erroneous. Some other, points have been 
raised which. we will consider later, but the 
main question on which the decision of this 


appeal hinges is whether the principle of 


law enunciated in the case of Jotendromohun 
Tagore’ v, 
‘extended to an hereditary office and endow- 
ment by Gnanasambanda Pandara Sannadhi 
v. Velu Pandaram (3) and now firmly estab- 
lished, that the gift to an unborn person 
is invalid and contrary to Hindu Law, 
is applicable to the office of shebaitship. . 
` It is first argued that this question is 
affected by the principles of res. judicata in 
view of the previous litigations to which the 
plaintiff's mother Kamini was a party. It 
is said that the Will of Ram Kamal has 
“been construed on several occasions special- 
ly by their Lordships of the Judicial Com- 
mitteein Kamini Debi v. Asutosh Mukerji (1) 
who at page 116* of the report observe that it 
was decided in the suit of 1863 that "the Will 
was wholly valid and passed the entire estate 
to thé idol" It is argued that the words 
"wholly valid" must be taken to mean that 
allits provisions are valid including, the 
devolution of the shebaitship im persons 
unborn atthe time ofthe testator's death. 
The questions, raised in the suit, of 1863 
by Kamini, were that the dedication" was 


illegal and invalid and that at the-most it” 


created a religious charge on the secular 

properties of fhe testator and their Lord- 

Bhips say that in that suit it was decided 
(2) L A. Sup. Vol. 47; 9 B. L. R. 377; 18 W. R. 

359; 2 Suth. P, C. J. 692; 3 Sar. P. ©. J. 82 (P. C)” 
(3) 27 Y. A. 6% 23 M. 271; 4 O. W. N. 329; 2 Bom. 

L. R. 597; 10 M. L. J. 29; 7 Sar. P. C. J. 671; 8 Ind, 

Dec. (8.8) 591 (P. O). .- b ` 
*Page of 16 O~ [Ed] ~ 
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that the Will bequeathing the properties to 
the idol was valid fo the: whole extent of 
the bequest and that the idol took the 
entire estate. The present question was not 
under consideration either in the suit of 
1863 or of 1880, there was no issue on this 
point and there was no decision express 
or implied of this qtestion. In fact the 
present.controversy had not then arisen 
and there was no occasion or necessity for 
considering it. The dispute for the first 
time arose in 1918 after Aghore's death. 
We may note that the Will does not express- 
ly say that the shebaitship will also de- 
volve on the heirs of the original shebaits 
not in existence then. It contains a general 
provision that the office shall devolve on 
the heirs of the shebaits appointed under 
the Will. Plaintiff claims that this provi- 
sion has now been exhausted and the 
shebattship will henceforth follow the estate 
of inheritance. 

It is next contended to distinguish the 
decision of the Judicial Committee of the 
Privy Council in Gnanasambanda Pandan 
Sannadhiv. Velu Pandaram (3) that the office 
of shebait in: the present case is not heredit- 
ary inasmuch as the condition of appoint- 
ment is that the succession to the office 
depends on seniority of age and not on 
heirship to any particular peyson. The 
argument is ingenious but not sound. The 
shebait succeeds to the office because he is 
heir to one of the four original trustees. 
The appellants for instance claim to be 
appointed shebaits because they are the 
sons of Madhusudhan. The testator laid 
down. two qualifications for the shebaitship— 
heirship to one of the original trustees and 
seniority in age. The Will expressly says 
that the shebaitship shall devolve on the 
heirs of the first shebaits. It is possible 
that immediately on the death ofa shebait 
his son may not succeed to the office not 
being senior in age, but it is equally pos- 
sible thathe may. happen to bé senior in 
age and. succeed his father on the latter's 
death. In our judgment it cannot be said 
that the shebaitship in the present case is 
not a hereditary office. : 
> The next point raised is that .as no 
emolument or interest in property is 
attached to the office in this case it is 
not within the rule of Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (3). 
The facts of that case properly scrufinis- 
ed will show that the office there did not 
carry with it any pecuniary interest. In 


Sg 


the temple and the endowment and sub- 
sequently released them in favour of Vela 
Pandaram grandfather of the plaintiff in’ 
that case. "Phat Velu executed an agree- 
ment by which he undertook to do the puja, 


keep the temple in repaits and’ ‘pay’ the 


Government Revenue. There is no mention’ 


ofthe manager making- any profit out of 


the management. .In their judgment the’ 
Judicial Committee have nowhere referred' 
to the peculiar character of -the hereditary 
office there. which attracted the’ operation 


.of the rule in. Jotendramohun Tagore’ v. 


Ganendromohun Tagoré (2): They hold that 
Art. 124, Limitation .Aét, applied to’! the’ 


- case and then. observe that the rule, in’ 


Jotendromohun Tagore v. ` Ganendromohun’ 
Tagore (2). applies equally, to an -here- 
ditary- office as to a gift. Article 124 of the. 
Limitation Act prescribes the period of 
limitation applicable -to a suit’ for the 
recovery, of an hereditary office without, 
making any distinction between an. office. 


` carrying: personal benefit and one which: 


` has no gain attached: to it and which the 


: bare trusteeship." 


learned . Counsel for the appellants ` calls’ 
' We have not been te- 
ferred to any authority either in the texts 


' of the Hindu Law or in decided cases that 


.. there exists 4n law any difference between a 
so called bare" 'trustegship anda trusteeship’ 


carrying emoluments. It is, however, argued 
that there are three kinds of endownient; (1) 
where the whole property and its incomeare 


' devoted to-the idol; (2) where properties are 


` dedicated to the idol but a. portion of the 


D 


"usufruet,is given to beneficiaries including 


the shebait ; and (3) where secular property 


is charged ‘with expenses of the worship’ 
It is submitted.that the en-” 
dowment in the present case belongs to the: 
first class, and, as held by the Judicial . 
Committees in the case of Vidya Varuthi: 
Thirtha Swamigal v. Balusam? Ayyar (4), 
a. shebait is a meré manager and’ has no 
. right or estate in the endowed property: 
- and, therefore, the law of gift to an unborn, 


of the idol. 


person should: not be applied i in the case of 
shebait. 


ram. (3) 
e 65 Ind. Cas. 161; 48 I. A. 302; 44' M. 831; 26 
W *N.:537; 41 M. L. J. 346; (1921) M. W.N. 449; 


AOPE EAA Cul "W. 78; 30 M. L, T. 66; 
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fact the. Government bad taken charge of 


‘by his son” and 


This.argument virtually invites’ 
. us to révise the ‘correctness of the decisions - 
of: the Judicial Committee in Gnanasam- 
banda Pandara Sannadhi v. Velu- "Panda-. 
as also in the case of Gopal. 


na 1. G. 1995]: 


Chunder Bose v. “Kartick Chander Dey (5),. 
which we are incompetent todo. The case. 
of Gopal Chunder Bose Y. Kartick Chunder. 
Dey (5) affords a ;valuable guide for the. 
determination of .the present controversy 
as the facts of that case are to a great 
extent similar to those of the present case, , 
There a Hindu testator created an en-, 
dowment and‘ directed that shebaitship 
should be held by his wife, after her death, . 
afler his death by the. 
téstator’s daughter and. her husband and 
their male children. It was held that on . 
the death’ of the last surviving son of his 
daughter, the succession to shebaitship fail- 


-ed and the shebaitship reverted to the heirs* 


of the testator. "The arguments pressed in 
this case were also advanced in Gopal. 
Chander Bose v. Kartick Chunder. Dey (5)., 
The Division Bench of this’ Court, . whose. 
decision was approved and upheld by the 
Judicial’ Committee, observed as follows:, 
“It was contended before us for the re- 
spondent that we are not dealing with an 
actual bequest or gift of immoveable pro-- 
perty; but only with the ‘appointment of 
persons to superintend and manage the 
pagoda. It would appear, however, from 
the observations of their Lordships of the 
Judicial Committee of the Privy Council ' 
in the case of Gnanasambanda Pandara San- 
nadhi v. Velu Pandaram (3) that the rule. 
in Jotendromohun Tagore v. Ganendro- 
mohun Tagore (2) is applicable to a here-. 


.ditary office and endowment as well as to ~ 


immoveable property." This, in our judg- 
ment; supplies a conclusive answer to. the 
appellaiit’ s contention. u 
‘This, being the view we ‘take of the de-, 
cisions of the Privy Council and the law. 
laid down by it;it is not necessary to refer 
to the several cases of this Court to which 
the learned Counsel for the appellants has 
drawn our attention in support of his,- 
argument. But we propose to refer briefly, 
to a few of them which apparently favour 
the appellant’s contention. The first: case.is 
Bisseswar. Prasanna- Sen v. Bhagabati Pra- 
sanna Sen (6). In that casea Hindu Will 
providéd that the senior in age among 
the lineal descendants. 'and heirs of the, 
testator was to take charge* as shebait of 
the trust property dedicated to the worship 
of an-idol.~ It wascontended that possible 


and not actual events must Ve taken into “ 
account and that following. the, rule in: 
^ 8P,L. T. 245; L R. 629; 20 A, I. d. 497; - 
(0922) ALES i. gy 15 é. QJ. f 


(5) 29 0. 716 (P. C. 
RH 
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Jotendromohun Tagore v. Ganendr omohun, 


Tagore (2) and Gnanasambanda Pandara: ` 
the 


Sannadhi v..Velu Pandaram (3), 
. gift was bad ab initio- as. the - 

in age amongst 
might. not be 
of the testator. It was in- short argued 
that as the bequest’ would fail at a future 
time the whole of it is bad in law includ- 
‘ing the bequest i in favour of persons living 


senior 
the ‘lineal descendants 


at the testator's death, The learned J udges™ 


: held, that it is not so and that such direc- 
tions are common enough in. Hindu Wills 


and they did-not think that there was" 


-anything contrary to Hindu Law in the 


provision.. The parties in that-case were 


all alive at the time of the, testator's 
. death and the judgment of. the Court so 


far asit relàted'to the: validity of the be- 
quest between: the’ parties’ to the suit is 


. quite correct. But if the learned Judges 
intended to hold that thé bequest.in favour 
. of unborn: persons 
went beyond the scope of the suit and their 
observation “must -be regarded as obiter 


. dictum and in conflict with the law as laid’ 
But as one! 


down by the Privy Council. 
of the Judges who decided this case, Mac- 


lean, O. J., was a party to the case of Gopal’ 


Chunder Bose v. Kartick Chunder Dey (5) 


as between the parties 
- valid, and” binding, and it was not bad 
. because at some future time it might fail 
for illegality. 

The next case on which reliance i is ' placed 
is Mathura Nath y. 


guly (T). There the testator had empower- 


ed her widow to appoint a shebait in suc- 
She appointed a’ person . 


cession to her. 
. who was not’ in existence during testator's 
lifetime. “The contention was that accord- 


E ing to the rulé -in Jotendromohun . Tagore“ 
-Ganendromohun “Tagore (2), the- be- 
z ga authorising -the widow to appoint a 


snebait, who possibly might no be in exist- 
ence at ‘the time of the testator's death is 
illegal. -T'he learned Judges held that that 
rule did. not apply i in that. case. Richardson, 
J.. at page 4386 iù giving his reasons why 
Jotendromohun Tagoré- v. Ganendromohun 
Tagorė (2): did*not apply. observes that 


the testator--might . have empowered the . 


. Civil Court, instead. of the widow to ap- 


Point a shebait “nd the choice in that case. 


"o ‘1% Ind. Oas; 435; 30 Ó, 426; (1924) A, L R, (0)... 
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in existence at the death - 


was also good they 


,. shebattship, 
“it may be fairly presumed that the learn- 
ed Judges méant to hold that the bequest , 
to the suit was 


Lakhi Narain Gan- 
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need not have been restricted to persons 
living at the time ‘ofthe testor's death. The 
ratio of that decision is that where appoint- 
ment to shebaitship is to be made by 
nomination the rule oflaw governing direc- 
tionsin a Will for appointment ofanunborn 
person designated or ofa designated class 
will not apply. 

In Rambrahma Gideri v. Kedar Nath 
Banerjee (8), the question was whether 
daughter's sons of the founder who were not 
in existence at his death were entitled to 
share in the bhog or offering to the idol. 
It was held that share in the bhog not 


-being interest in property is not subject 


to- the rule in Jotendromohun Tagore v. 


. Ganendromohun Tagore (2). 


'In Jatindra Mohan Mondal v. Ghanesyam 
Chaudhury (9), an annuity was given by 


. the testator to his daughter and absolute- 
‘ly to .her son who. was not then born. 
"The learned Judges held that an annuity 


may be given to an unborn person under 
the Hindu Law. : 

We are of opinion that none of the cases 
cited by the learned Counsel for tbe appel- 
Jants has any bearing on the present ques- 
tion. The learned Judge of the Court of 
Appeal: below remarks that the office of 
in this case carries with it 
the right to holdand manage properties 
belonging to theidol and so the appoint- 
ment as shebait may bé said to create an 
interest in immoveable property. T'his view 


‘is- not without justification. It is suggest- 


ed'by the respondent that a sufficient profit 
is left tothe shebait of the idol. This is 
possible considering the frequent scramble 
for the office since the death of the testator. 
But we express no opinion on this point. 


- After: à careful examination of the 


‘authorities we have arrived at the conclusion 


that after the death of Aghore the bequest, 
So faras it provides that the person senior 
in age among the heirs of the first shebait 
should be appointed shebait, fails and we 


. hold on the authority of Gopal Chunder 


Bose v. Kartick Chunder Dey (5) and Kun- 


“jamani Dasi v. Nikunja Behary Das (10) 


and other cases that the shebaitship reverts 
to the heirs of the founder Ram Kamal 
Mukherjee. It is not disputed that the 
plaintiff and the defendant No. 93 are the 

(8) 72 Ind. Cas. 1026; 36 C. L. J. 478; (1923) A. I, 


R. (C.) 60. - o 
(9) 72 ‘Ind. Cas. i5 50 O. 266; 36 C. L. J. 428; 


1923) A. I. R. 
" Ko 8 Ind. kah 823; . - Q. wW, N. 314; 22 0, La 
2 
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heirs of Ram Kamal. . - 

Lastly it is contended that, as the idol was 
established by the mother of Ram Kamal 
who founded the present endowment for 
the worship of that idol, 
Hindu Law, the succession to the shebait- 
ship of the idol which would include the 
management of the properties endowed by 
Ram Kamal, should descend to the heirs 
ofRam Kamal’s mother and reliance is 
placed for this view on the case of Ananda 
Chandra Chakravartt v. Broja Lal Singh 
(11). Hence the defendants Nos. 1 to 3 
being the heirs of Ram Kamal' mother 


are entitled to the shebaitship in preference , 


to, the plainliff. This point was not taken 
in either of the Courts below nor does 
it appearto have been mentioned in the 
pleadings. As determination of this question 
depends upon questions of facts we do not 
think we will be justified in allowing the 
appellants to tuke it at this stage and as 
Court of Second Appeal we are not in a 


position to considerit, We may mention. 


one fact to. show that we are not compe- 
tent to deal with this matter. There is 
‘no evidence, that the idol was consecrated 
by Ram Kamal’s mother. In the transla- 
tion of the Will which is to be found 
in the report of the case of Kamini 
Debi v. Asutosh “Mukerji ` (1) cer- 
tain vernacular words have been trans- 
lated as “Thakur Gopal Jiu consecrated by 
my mother.” We have looked into 
-the Bengali documentand we do not find 
that there is any -word there meaning 
‘mother’ but there is the sign ‘Ishwar which 
may indicate God ora dead -person. The 


appellants say that Ram Kamal’s mother : 


“was dead at the time of the Will; the re- 
spondent denies it and thereis nothing in 
the Will to show that she was dead at that 
time. In these circumstances we are un- 
able to allow the appellants to raise 
this point in second appeal. : 
‘In the view we have expressed this 
appeal fails and is dismissed with costs to 
the plaintiffs. 2t od 

A cross-appeal is filed by the plaintiff 
against the order in the decree of the First 
Court, confirmed by the decree of the 
Additional District Judge whereby his 
and his brother's possession of the shebait- 
ship and property is declared to be sub- 
ject to the rights of the. defendants and 
tnembers of the family of the original she- 


(11) 74 Ind. Cas. 793; 50 C. 292; 36 C, L. ; (192 
at 4 C 92; 36 C. L, 7.996; 1923), 
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bait to reside in the Kidderpore house to 
repair it if necessary, to get maintenance out 
ofthe offerings to the idol and to enjoy 
certain other rights. ar 

Appeal No. 12 of 1923 is filed by the. 
pro forma defendant No. 23 the brother of 
the plaintiff against this declaration. 

In cross-appeal itis urged on behalf of 
the plaintiff on the principle of Jotendro- 
mohun Tagore v. Ganendromohun Tagore (2) 
that these provisions have lapsed since: 
1880 and anyhow cannot enure' io the 
benefit of the younger members, not in exist- 
ence at the time the testator died. f 

. It is urged both by the appellants (defend- 

ants Nos, 1-3 in the lower Court) and by some ` 
of the pro forma respondents (defendants 

Nos. 12-15 and 16-22) that this matter was : 
already decided by the Privy Council in 
restoring the order of the. Subordinate 
Judge in the case betweenthe predecessors 
of the parties reported ` as. Kamini - 
Debi v. Asutosh Mukerji (1) as in that 
matter the Subordinate Judge had held 
that these provisions in the Will were 
valid. The property is that of the 'idol.. 
and the shebaits get no property. for their. 
exclusive use by virtue of theiroffice. The. 
property is with the idol and the direction 
in the "Will as to how the income shall be 

spent is not bad. In deciding this: point 
in the suit of 1880 the learned Subordinate 
Judge said: . i 

“It is contended for the plaintiff that those 
persons only who were born at the- time of . 
the testators death, are entitled to main-. 
tenance from the estate, and not those who 
were born afterwards. This contention is: 
based on the principlelaid down in Jotendro- 
mohun Tagoré v. Ganendromohun Tagore 
(2) viz.that no gift toan unborn person 
is valid. The Will virtually made no gift 
toany unborn person, the entire gift was to 
the idol, who was to have his daily bhog 
whieh ordinarily is distributed to the poor: 
and needy or to: Brahmins without any : 
inquiry whether they were born during 
the testator'slifetime or not. Thatis the 
immemorial custom of the Hiudus in charge. 
of the endowed property. 'The testator alive 
to the proverb, that charity must begin at 
home, preferred his blood relations includ- 
ing their future descendamts as recipients 
of the prosad than outdoor beggars or | 
Brahmins. A . | 

. "The five brothers and their descendants 


"who by the Hindu Law are entitled to 
"maintenance from them, are all entitled ta, 
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the prosad of the. idol as well as.to reside 
in the, Kidderpore house; they are also 
entitled to their poita and marriage expenses 
as'wellas the charges of the performance 
of their parents' sradhs to the extent of 
their ceremonial part. . The income'of the 
estate being totally inadequate to meet all 
the necessary expenditures, all secular 
‘charges like marriage portion, dower, or 
in the shape of ornaments or the like should 
not be made from the debutter funds". 
The Subordinate Judge's order though 
not approved by this Court was restored by 
the Privy Council and so the matter cannot 
be re-opened. Learned Counsel also relied 
on the principles: laid down in the case of 
Rambrahma Chatterjee v. Kedar Nath 
Banerjee (8), where it was laid down that “A 
founder.who-is competent to provide.for the 
Government and administration ofa trust, 
can give a direction for its management 
which is not inconsistent with its character 
as areligious-and charitable trust.’ The 
| test in each ease is whether the direction 
given by the founder is inconsistent, with . 


the nature ofthe endowment asa religious i 


“and charitablé trust and is a 'colourable 
device fcr the ` evasion of ‘the law of 
' perpetuities.” The learned - Subordinate ' 
Judge in 1880 found that the directions. 
^ were not inconsistent with the character 
of a religious trust recognised by Hindus 
and with this opinion we agree. 
tions as to management will not cease to 
"Déoperative simply because the original pro- 


visions as to the devolution of thé shebáit-- 


ships cease-to be operative owing to succes- 
sion to the shebaitship being varied. 

- The cross-objection is, therefore, dismissed 

with costs to each set of respondents appear- 

ing three in all, 

Appeal No. 12 of 1923 really raises the ` 
“sama point in a different -form. The 
` appellant i is pro forma defendant No. 23 
iü the First Court, brother of the plaint- 
iff. He raised certain issues in that Court 
which were decided against? him, it being 


| held that his claim. which as we have. 
said above is similar to the claim in the 


' eross-objeetion is barred by wes judicata a 


finding upheld by the learned . Additional: 


District Judge. 

‘The arguments in-his appeal are, however. 
different. 
the claim that the directions to the use, of 


-the- income aoeruing to the idol are good ` 


and valid his arguments at the Bar are— 
(Qu That he is anheir of Kamini, whose . 


56 


^ 
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the property were carried out. 


The direc- 


-dismissed, 


Without going into the merits of- 
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interest in the estate arose by virtue of the 
terms of the Will: he now claims by inherit- 
ance from the original testator through his 
mother Kamini and Kamini in the previous 
suit did not claim as he does now by inherit- 
ance. Hence the ruling in Katama Natchiar 
v. Raja of Sivaganga (12) which lays down 
that a reversioner would be bound by a 
decree fairly and properly obtained against 
a widow has ho application in his case. 
Kamini's position in the previous litigations 
was that of a legatee under the Will | with a 
‘chance of becoming a shebait,he is an heir 
of the testator through Kamini and is mot 
bound by any decision to which Kamini 


“wasa party in another capacity. 


(ii). Therewas no decision in the case 
of 1863 on the question now in issue; 
that suit was confined .to the genuine- 
ness of the Will and the right of Asutosh 
‘to-see that its provisions as to the cor pus of 
The Privy 
Council decision of 1888 only declared that 
the decision on these points were res judicata, 
It did not decide anything more. 

The second point may be considered first, 
and appears to us to be based on &'mis- 
understanding.of what the Privy Council 
decidedin thecase. The advice which the 
Judicial Committee gave to Her Majesty 
was that the appeal of the plaintiff 
in that suit wholly fails and the crgss-appeal 
wholly succeeds. “The High Court ought to 
‘have dismissed the appeat to them with costs. 
Her Majesty in Council decreed according- 
ly. The decree of the Subordinate, Judge 
restored by the order is in these words:— 

ORDERED. 

5" That the plaintiffs claim to get 
the estate of her deceased father Ram 
Kamal Mukherjee by right of inheritance be 
as well as her claim to be 
the sole preferential shebait of Gopal Jiu 
‘Thakur, It is hereby further ordered, that 
the entire property of Ram Kamal, deceas- 
ed having absolutely passed to and been; 
*vested in thesaid Thakur, plaintiff's claim’ 
to a partition of that estate be also dismiss- 
ed, It is further declared that the heirs 
and ‘descendants of the five brothers, name- 
ly; Ram Kamal Mukherjee and of his four 
brothers, Ram Kumar Mookerjee, Madhu 
Sudhan Mukherjee, Chunder Mohan Mukh- 
erjee and Dina Nath Mukherjee who are by 
Hindu Law entitled to maintenance from 
‘the said five persons shall be entitled to 


(12) 9 M. I. A. 539; 2-W, eis 1 Suth. P. €. J, 
520; 2 Sar, P, 0.7.25 19 E. R. 843 
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participate inthedaily prosad of Gopal 
Jiu Thakur as well asto reside in the 
Kidderpore dwelling-house. Itis further 
. declared, that the expenses of the - religious 
portion only ofthe ceremonies of sradh of 

the parents of the aforesaid persons, of the 

marriages oftheir sons and daughters, and 
of the Jagnapobita ceremonies, shall be 
defrayed out of theincome of the debuiter 
‘estate but on no account shall the said in- 
.come be used in feasting Brahmins, etc., 
‘and other secular offices in connection with 
these ceremonies. It is hereby also declar- 
ed, that the said dwelling-house, along with 
the other properties, of the .testator, shall 
be under the control and management of 
the shebaits for the time being who shall 
look to the necessary repairs of the build- 
ings‘ as next importance to the daily wor- 
ship of Gopal Jiu Thakur and distribution 
of prosad to the members of the family.The 
shebait for the time being shall strictly carry 
out the other provisions of the Will concern- 
ing. Durga Puja, the celebration of the dole 
jatra; ras hindola and  mandotsub. If 
sufficient funds should not be forth-com- 
ing from'the estate for their due celebration 
then the religious portion of the cere- 
monies, viz.., the. pujas, ete., shall alone be 
performed. The defendant No. 8 Damayanti 
Debi, who has the preferential right to be 
shebait, having declined to accept the du- 
ties of shebait, the defendant No. 1 Asutosh 
Mookerji, as the pext senior member of 
the family, shall conduct allthe duties in 
terms of the Will. 
to the defendants Nos, 1, 2 and 3 one set 
of costs according to the schedule, The 
plaintiff and thé remaining defendants 
-shall béar their own réspective costs. The 

eosts incurred by the defendant No. 1, Rs. 10 

and ` those. incurred by the . defendants 

Nos. 2 and 3, Rs.2-8-0 and the one set of 

Vakil’s'fees-payable by the defendents Nos. 

1, 2 and 3 in proportion to the claim 
. amounting to Rs. 899-14-0 and interest there- 
on, i; é, on the entire amount aforesaid 
. from this day to the date of realization, 
Shall be paid by the plaintiffat the rate of 
8-anmas per cent. per month." : 

This is the decree which Her Majesty in 
Council adopted. It is over forty years old 
and no oné has ever suggested before that 
it was not justified by the judgment of the 
Judicial Committee and it certainly cannot 
pe challenged before us. 

« The first point needs little argument. 
Thé whole of the then existing beneficiaries 
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were.before the Court in 1863 and in 1880 
(in the latter year including the present 
appellant) and the appellant cannot under. 
any principles urge that he is not bound 
by the decree of the Privy Council of 1888. 
But apart from any thing else we have only 
to add that in considering the appeal and. 
cross-appeal -we have come to a decision 
that the property does not belong either to 
the plaintiff orthe appellant. It belongs 
to the idol and this appellant is only a she-_ 
bait, not an owner—a trustee for the idol 
bound to carry out the trust which we hold. 
the testator had full power to make: ; 
This appeal is, therefore, dismissed with: 
costs. - One. set divided between the three 
sets of respondents. . - 
ZK 
. Appeals and cross- objections dismissed, 


* 


MADRAS HIGH COURT. 
CIVIL APPEALS Nos, 282 AND.461 or 1922, 
February 8, 1924. : 
Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Justice 
Sir Kumaraswami Sastri, Kr. 
- Jn A. S. No. 282 or 1922. 
: .KRISHNAMURTHY AIYAR, - 
MINOR RY K., SUBRAMANIA AYYAR— 
' DEFENDANT No."3—APPELLANT 
versus ` 
KRISHNAMURTHI AIYAR 
_AND OTHERS—PLAINTIFFS—RESPONDENTS, > 
: In A, S. No. 461 or 1922. : 
S. SUBRAMANIA AIYAR-—DEFENDANT 
No. 2—APPELLANT 4 


versus 4 
KRISHNAMURTHI AIYAR 

AND ANOTHER—PLAINTIFFS— RESPONDENTS. 

Hindu. Law—Adoption—Ante-adoption agreement 
between natural and adoptive father—Contempora- 
neous Will—Bequest of properties to third persons, 
binding nature of—Matters for consideration—Benefit 
to. adopted. boy—Execution and registration of docu- 
ment—Plea of ante-dating—Burden of proof. 

“Per Spencer, Offg. C. J.—1f an adoption and a dis- 
position of his property by the adoptive father form - 
part of one transaction, the adopted son never 

-acquires any interest in the property disposed of 
and no question can arise as to his guardian's com- 
peteney-to deal with it. [p. 883, dol. 2.] 

Per Kumaraswami Sastri, J.—Wlfre an adoption 
is made by a Hindu who at the time of adoption 
hag absolute power of disposal over hia property, a 


` 
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simultaneous agreement between the natural father 
and the adoptive father as-regards alienations which 
ths adoptive father wants to make either by a docu- 
ment intervivos or by a Will binds the adopted son in 
all-cases where it is for his benefit. , [p. 893, col. 1.] 
Oase-law on ante-adoption ageecments reviewed. 


In regard to ante-adoption -agreements, the only. 


question which Courts ought to consider is whether 
the transaction is for the benefit of the boy to be 
adopted. But the rights of ihe boy to be adopted 
should not be tested with reference to what his pos'- 
tion in the family would be after adoption and by 
seeing whether the adoptive father could after the 
adoption have made the alienations which are disputed, 


Bince theright of & Hindu father to give his son in. 


adoption is not governed by any questions of benefit 
to the adopted boy. [ibid.] : 

If the adopting father would not make the adop- 
tion but for the conditions agreed to by. the natural 
. father and if in spite of those conditions the adopted 
s22 would be benefited, there is no reason why the 
transaction shduld- not be tested like any other 
agreement entered into by the natural father as guar- 
dian of his own son. [p. 893, cols. 1 & 2.] 

The onus of showing that a document duly executed 
and registered was ante-dated is on the person who 
s2ts up such a case. [p. 887, col. 1] z 

Mina Kumari Bibi v. Bijoy Singh Dudhuria, 40 
Ind. Oas. 242; 44 O. 662 at p. 671; 1 P. L. W. 425; 5 
L. W. 711; 32 M. L. J. 425; 21 O. W. N. 585; 21 M. 
L.T. 314; 15 A. L. J. 382; 25 O. L. J. 508; 19 Bom. 
L. R. 424; (1917) M. W. N. 473; 41 I. A. 72 (P. O) 
relied on. 4 


Appeals against the decree of the Court 
ofthe Subordinate Judge, Mayavaram, in 
O. S. No. 24 of 1918, dated the 31st July 
1822. ` 

Messrs. A. Krishnaswamy Iyer and C. A. 
Seshagiri Sastriar, for the Appellants. 


Messrs. S. Srinivasa Iyengar and N. S. 


Srinivasa Iyer, for the Respondents. 
JUDGMENT., : 


Spencer, Offg. C. J.—The plaintiffs 


are legatees under the Will of one Rama- 
krishna Aiyar who died on tlie April 2nd, 
1911. The suit is brought to recever posses- 
sion of properties bequeathed to the.plaint- 
iffs under the said Will The deceased 
owned about 135 acres of land, of which he 
bequeathed 17 aeres 90 cents to be taken by 
the plaintiffs, who were his wife's -relations, 
immediately on his death. They were also 
to get 19 acres 30 cents upon the death of 
his widow Sivagami Ammal to whom the 
Will allotted 45. acres 65 cents. On the same 
date (23rd. March 1910) that the Will was 
executed, Ramakrishna Aiyar adopted the 
3rd defendant. and under the Will he be- 
queathed 26 acres 35cents to the adopted son, 
“He also gave ]2 acres and odd to charity, 
and 9 acrés 33 cents to his two -nieces, 6 
acres.34 cents to his nephew and .grand- 


.Dephew and 37 acres toa gnati named Sami 


. deal with it. 


P 
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Aiyar, Out of the 45 acres given to his 
wife, the adopted gon was to get 26 acres 
35 cents upon the widow's death. After the 
bequest. in favour of the plaintiffs had 
beéome vested in them upon Ramakrishna 
Aiyar’s death, tlieir father sold the pro- 
perties bequeathed to them under the Will, 
to the lst defendant who in turn sold them 
io the 2nd defendant, who isalleged to be 
the benamidar of theadopted son,the 3rd 
“defendant. The plaintiffs obtained a decree 
in the. lower Coürt for possession of the 
property sued for with mesne profits and 
costs. The adopted son (the 3rd defendant) 
now appeals. The 2nd defendant has also 
appealed against the order directing pay- 
ment of costs by him. 

The Will (Ex. A) was presented for regis- 
tration on the 25th March 1910. At the 
same time a document (Ex. B.) was executed 
by the natural father of the 3rd defendant 
agreeing to the alienations by Will being 
made by the adoptive father. This docu- 
ment was not registered tillthe 9th April 
and the defence to the suit is that it was 
ante-dated. The lower Court has decided 
againstthe theory of the agreement being 
ante-dated. Thelearned Subordinate Judge 
states that he is certainly ofopinion that 
the Will was carefully thought out before 

-thé adoption actually took place, that 
Natesa Aiyar, father of the adopted son, 
was fully informed of the intentions of the 
testator and had given his free and volun- 
tary consent to such dispositions and that 
the consent document was executed and 
completed before .the adoption actually 
took place. ‘The law on the subject of an 
adoptive father making a Will disposing of 
his property has been-clearly established in 
Lakshmi v. Subramanya (1). Shephard, J., 

“observes that ifan adoption and a disposi- 
tion of his property by theadoptive father 
form part of one transaction, the adopted 
son never acquires any interest in the pro- 
perty disposed of and no question can 
arise.as to his guardian's competency to 

In that case it appeared that 

the defendant's natural father, when he 
gave his son in adoption, tacitly submitted 
to the arrangement contained ina Will set- 
tling certain property on the testater's wife, 

This decision has been followed and approv- 

ed by the Full Bench in Visalakshi Ammal 

v. Sivaramien (2), a case of an adoption by 

a widow in pursuance of her husband's 


(1) 12 M. 490; 4 Ind. Deo. (x. s.) 691. ° 
W 27 M, 577; M M, L. J. 310 F, B} 


884 


authority, the natural father agreeing prior 
to the adoption to à digposition of half the 
property for the widow to enjoy during her 
life. Itis clear that, from the moment that 
an adoption takes place, the natural father 
of the adopted boy loses his. authority on 
behalf of the boy. to give his consent -to 
any disposition of property and at’ the same 
moment the adopted son becomes a. co- 
parcener in the family of his adoptive 
father and thereupon the latter has no 
power to dispose of ancestral property at 
his own sweet will and pleasure, but can 
only make alienations for necessary. pur- 
poses. In Visalakshi Ammal v. Sivaramien 
(2) it is assumed that the natural father 
would not have agreed to an adoption 
coupled with a disposition of property 
‘unless it was for the benefit of his son, and 
it is further assumed that: the adoptive 
‘father would not have taken the son in 
adoption except on the condition agreed 
to. In such circumstances, Benson, J. ob- 
served the adoption cannot be set aside and 
the condition with which the adoption. was 
coupled could not be set aside except-on 
strong grounds of legal necessity or public 
policy. The references in this judgment of 
Benson, J., to the test of fairness and 
reasonableness of the dispositions were not 
really necessary for the disposal of that case. 
They were baged on the remarks in favour of 
Farran, J. in Ravji Vinayakrav Jaggannath 
Shankarsett v. Lakshmtbai (3) who was con- 
sidering, in the light of Mayne's Hindu 
Law, the powers of a guardian to bind his 
“ward by giving his consent to acts done on 
his behalf during his ininority. There is 
a point of difference between that case and 
the present, which is, that the adoption 
there was made by a widow in pursuance 
of an authority from her deceased husband 
but here the adoption is made bya full 
owner. The test of reasonableness has been 
imported “into the case dealt with in 
Balkrishna Motiram Gujar v. Shri Uttar 
Narayandev (4) although in that case. a 
document was executed by the natural 
father of the adopted ‘boy agreeing to a 
‘grant in favour of certain charities and the 
adoptive father was alive at the time of 
adoption.. The learned Judges were of opin- 
ion that the authority of Lakshmi v. Sub- 
ramanya (1) had been weakened by the 
subsequent decisions in Jagannadha v. 
" ell B. 381; 6 Ind. Dec. (N. &.) 250. i 
w 50 “Ind, Cas. 912; 43 B. 542; 21 Bom. L. R. 
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:Papamma (5) and Bhaiya Rabidat Singh v. 


Indar Kunwar (6) which were cases of 
adoption by widows whose power of aliena- 
tion was inferior to that of their deceased 
husbands. With due respect I consider that 
if the father -of the boy consented’ to the 
adoptive father endowing certain charities 
and gave his consent .at or before the 
time of adoption.to such dispositions, a 
presumption would arise that the grant was- 
valid. WES 

The 3rd defendant in the present suit 
having setup the case that the consent was 
given after the adoption, the onus lay on 
him to.prove that Ex. B was ante-dated: 
see Mina Kumari Bibi v. Bijoy . Singh 
Dudhuria (T) The circurnstances that the 
two documents, the Will and the consent 
agreement, were not registered at the.same 
time is explainable by the fact that the 
Registrar came to the village to register 
Ramakrishna Aiyars Will because he was 
il. The adoption agreement could not be 
registered in the village under-s. 31. of the 
Registration Act, as it was executed by 
Natesa Aiyar who was capable of attending 
at the Registration Office. The Easter 
Holidays intervened from.the 24th .to 28th 
March and the document was, therefore, 
registered later, but the stamp was bought 
on thesame date as the Will was dated as 
is proved by the stamp vendor's endorse- 
ment. Isee:no reason .to differ from the. 
lower Court which has found that the .exe- 
cution of the Will and the adoption deed. 
were parts of the . same’ transaction and 
that the documents ‘were more or less 
simultaneous.. ; 

As for the witnesses whose evidence is 
relied upon for the purpose of showing’ 
that the: agreement by the natural father 
was after the adoption had taken place, 
the 1st defence witness states that when the 
Will was first shown to him he was told by 
the 2nd defendant's agent that Ramakrishna, 
Aiyar had made the adoption and that the 
agent was then covered with sandal as if he 
had been through somè ceremony. This 
witness’s brother is the vendee under Ex. I 


' mo 16 M. 400; 3 M. L. J. 193; 5 Ind, Dec. (x. s.) 
5 y: 


(6) 16 O. 556; 16 L A. 53; 5 Sam P. C. J. 505; 
Rafique & Jackson's P. C. No. 110; 8 Ind. Dec. 
(N. 8.) 367 (P. C.). 

(7) 40 Ind. Cas, 242; 44 C. 662 at p. 671; 1 P.L. W 
425; 5 L, W. 711; 32 M. L. J. 425, 21 €. W. N, 585; 
21 M. L. T.344  1!A. L. J. 382; 25 O. L. J. 508; 19 
Bom. L. R. 4 1917) M. W. N. 473; 44 L A. 73 


[85:1. 0, 1925] 


and he paid money of his own for the sale 
deed. His evidence is not disinterested. 
The 16th defence witness who says that he 
attested the agreement on March the 27th, 


‘two days after the ‘Will was presented for 
registration, is the 3rd defendant's agent.. 


He wrote the Will, but his statement that 
it was dictated to him in 10 or 15 minutes 
is incredible as the Will with its schedules 
is-a lengthy document of 16.pages and was 
evidently written with much deliberation. 
The 18th defence witness who says that, 
when he executed the consent document, 
helearnt that the Will had already been 
executed is the natural father of the adopt- 
ed son and thus interested, He admits 
that he would have signed anything that he 
was asked tosign by Ramakrishna Aiyar. 
He eontradiets the 16th defence witness as 
to whether the details of the Will were 
given out to him by that witness on the 
date of its execution. His statement that 
he signed the agreement without readiag 
it and without asking anyone what was 
-written init is incredible. He is obliged 
to make this false statement because if it 
were true that he had not agreed to its 
terms, he would be unable to explain why 
he didnot object tosigning. The testator 
was conducting the charities in favour of 
which he made certain bequests and -it is 
unlikely, therefore, that he would have made 
an adoption and restricted his own power 
of providing for the charities without some 
previous understanding being come to with 
the father of the boy whom he intended to 
adopt. Before the suit Will was executed, 


~ there was another Will (Ex. D) which dispos- 


ed:ofa large portion ofthe testator’s pro- 
perty and authorised his widow to adopt 
the 2nd plaintiff. If he had ngt adopted 


' the 3rd defendant and made another Will, 


n 


this other Will would have taken 
effect. He must, therefore, have intended 
to benefit the legatees under the Will'of 


23rd March 1910 before lie arranged to- 


adopt the 3rd defendant.- The 3rd defend- 
ant’s attempt tosplit the transaction into 


several parts hasfailed. The lower Court's 


finding on the third issue will, therefore, 
be confirmed and the appeal dismissed with 
costs of respondents Nos..1 and 2. The 
decree, however, will be amended by allow- 
ing mesne profits only from 15th January 
1912 according to the prayer in the plaint, 
and notfrom April 1911: - . 
The 2nd defendant's appeal in the matter 
of costs will khe dismissed on the ground 
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885 ` 


that his conduct in: the lower Court and 
previous to the suit was not straightforward, 
He gave up some” of his contentions at 
the trial. He. assisted the 3rd defendantin 


the conduct of his defence and he got a 


medical certificatefor him and he set up 
a title in himself which has failed. There 
is no reason why he should not be made 
responsible for the plaintiff's costs. Appeal 
No. 461 of 1922 is, therefore, dismissed with 
costs, 


Kumaraswami Sastri, J.—The 
3rd defendant is the appellant. This appeal 
arises out of a suit for possession of the 
immoveable properties specified in the 
plaint‘and mesne profits filed by the plaint- 
iffs who claim as legatees under a Will dated 


‘the 23rd March 1910 executed by the 


adoptive father of the appellant who died 
His widow died on 
the llth June 1911. 

The case for the plaintiffs is that prior 
to the adoption there was an arrangement 
between the adoptive fatherand the natural 
father of the appellant whereby the adoption 
was made on condition that the adoptive 
father was to have the liberty of making 
the dispositions which he made by his Will 
which according to the plaintiffs case was 
executed before the adoption. It is also 
alleged by the plaintiffs that before the 
adoption another document filed as Ex. B-1 
in the case was exectitted by Natesa Aiyar 
the natural father of theappellant in favour 
of Ramakrishna Aiyar, the adoptive father 


wherein ib is stated that the adoption was 


subject to the condition that the boy to be 
adopted should only take such of the pro- 
perties as were given to him by.will of the 
testator. The case for the plaintiffs is that 
theadoption was conditional, and that the 
ante-adoption agreement between the natural 
father and the adoptive father is valid and 
binding on the adopted son and that plaint- 
iffs: are entitled to the properties claimed. 
It is alleged by the plaintiff tbat their 
father conveyed the properties which fell 
to them under the Will to the Ist defend- 
ant’ under Ex. I, dated the 3rd January 


1919; and:that the Ist defendant in turn 
sold the properties under Ex. 1-B on the 


15th of January 1912 to the 2nd defendant 
and that: these sales are not binding on the 
plaintiffs. 

'The ease for the appellant is that there 
was no agreement before the adoption ‘and 


. that the Wil] Ex. A executed by the adop- 


~ ant. 


D 


“made and 
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tive: father and the agreement (Ex. B-1) 
executed bythe natural father in favourof 
the adoptive father wêre, as a matter of 
fact, executed after the adoption ceremony 
was over. His case also is- that the arrange- 
ment, evenif made before the adoption, 
would not bind him. 

The Subordinate Judge held: that the 
&nte-adoption agreement is true and valid 
and binding on all the parties and that 
the sale by the plaintiff's father to the lst 
defendantisnot binding on the plaintiffs 
as it was made without necessity and for 
a grossly inadequate consideration. Al- 
though one would have expected that the 
lst and 2nd defendants would support the 
ante-adoption arrangement, they have not 
chosen to do so and there can be little 
doubt that they are siding the 3rd defend- 
The suggestion is that the 2nd 
defendant is only a benamidar for the 3rd 
defendant. 

The only question, therefore, for considera- 
tion is whether there was an arrangement 
as set out in the plaint. It is admitted that 
the properties left by the testator under his 
Will Ex. A are ancestral properties, and that 
unless the arrangement between the natural 
father and the adoptive father of the appel- 


_ " lant was entered into before the adoption 


and the arrangement is otherwise binding 
in law onthe appellant, the Will would not 
operate on the properties devised. The 
Subordinate Judge ina careful and. exhaus- 
tive judgment held that the arrangement 
was entered into before the adoption was 
that it was beneficial to the 
appellantand is binding on him. I have 
no hesitation in agreeing with the Subordi- 
nate Judge. 

The natural father Natesa Aiyar was a 
man of very little means. ‘He hada large 
family and it was conceded before us in 
argument that, but for the adoption, the 
appellant would be a poor man. At the 


- date of the adoption".Ramakrishna Aiyar 


the adoptive father was a rich man who 
owned extensive landed properties. He was 


childless and the evidence shows that he ` 


had great affection for his sister’s children 
and for the plaintiffs who are related to him 
distantly and to his wife more proximately 
He had executed a Will on the 30th of May 
1903 marked as Ex. Din the case making 
various bequests to his wife and other re- 
lations, giving his sister’s sons 12 acres of 
lahdeand directing the 2nd plaintiff who 
was then two years old tobe adopted by 
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It is unnecessary to go further 
into the details of this Will; Irefer to it 
only as showing that the plaintiffs were 


the objects of his bounty and -were provid- 
ed for inthe Will Ex. D executed before 


.theadoption. The deceased fell ill some days 


before the adoption and he got worse. The 
evidence is that a ifew days before the 
adoption he asked the natural father ofthe 
appellant to give the appellant in adoption 
to him and, as one would expect, the 
natural father readily consented to give 
his son, who was in poor circumstances, 
to a person who was rich. 

We find that the Will is dated the 23rd of 
March 1910, the ante-adoption agreement 
executed by the natural father is also dated 
the 23rd of March 1910 and the adoption 
also was on that date. So far as the ante- 
adoption agreement (Ex. B-1) is concerned 
the stamp vendor" sendorsement shows that 
the stamp paper was purchased on the 23rd 
of March 1910 in the name of the natural 
father of the appellant; so that itis clear 
that on 23rd a stamp paper was purchased 
with the object of executing the document 
in connection with the adoption. - No other 
purpose is suggested. We also find that 
the document was executed and was duly 
registered. We also find that Rama- 
krishna Ayyar lived for nearly a year after- 
wards and died on the 2nd of April 1911 
and that there was no objection taken by 
anybody either to the ante-adoption arrange- 
ment (Ex. B-1) orto the dispositions con- 
tained in the Will, during the testator's life- 
time. It is not disputed that the natural 
father of the boy was aware of the terms of 
the Will. He did not question the validity 
of the arrangement during the testator’s life- 
time thoygh he now wants to make out that 
the agreement executed by him was made 
after the adoption and ante-datéd' ‘and is 


‘therefore, invalid because the adoption ccn- 


ferred on the boy the status of an undivided 
son and the adoptive father could not 


. dispose of by Will property which was 


ancestral. 

The evidence let in by the appellant is 
to the effect that there was no talk of any 
disposal of pioperty before the adoption, 
that the Will was executed after the adop- 
tion and that the arrangement (Ex. B-1) 
was executed after the adoption and an- 
te-dated. by the natural father. I do not 
think that the appellant. has made out 
this ease. The probabilities, and the evi- 
dence for the plaintifis which the Subordi- 
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| hate Judge has believed, are all against 

it; In the first place therë was no motive 
for the natural father, after. the adoption 
was completed and after the son had ob- 
tained fullright to execute the document 
Ex. B-l and ante-date it especially where 
such conduct would have deprived the 
natural son ofa large portion of the property 
which but for this arrangement would go 
to him. The onus of showing that a docu- 
ment, duly executed and registered. and 
dated the 23rd of March, 1910, was ante- 
dated is on the appellant. I .need only 
refer to the decision of their Lordships 
of the Privy Council in Mina Kumari Bibi 
v. Bijoy Singh Dudhuria (T). — — 

So far as the &greement Ex. B-l exe- 
: cuted by the natural father in favour of 
the adoptive father is concerned, it is 
attested .by all, the. witnesses who attested 
the Will.. - It: is argued that, as 
Ex. B-1 was not registered along with the 
Will, the probabilities are that it was exe- 
cuted after the Will and ante-dated. It is 
clear from the evidence and it-is not dis- 
puted before us that the Sub-Registrar's 
Office was closed for the Haster recess on 
the date when the Will: was. registered 
and that the Sub-Registrar came to the 
house of the testator to register the Will. 
Exhibit B-1 was executed not by the testa- 
tor but by the natural father in his favour. 
Under therules framed under the Regis- 
tration Act, Ex.'B-l would not be ‘regis- 
tered at the residence of the executant (the 
natural father) unless thére was some 
reason, e.g, illness, etc., in order to have 


the document registered : during: vacatioa- 


&nd at the residence of the executant. 
; "There is no suggestion that the natural 
“father of the appellant was ill or that there 
' was any reason which would have justified 
the Registrar in going to the executant's 
house. The document was presented for 
registration. after the office re-opened. I 
see no reason to disbelieve the evidence 
that the document Ex. B-I- was shown to 
the Registrar on ^the 25th and that the 
Registrar said that it would be register- 
ed after the office re-opened. 

Great stress was laid on the evidence of 
Krishnaswami ‘Iyengar, a Pleader, who was 
examined as defendants’ first witness.. 
According to his évidence, when the Will 
Ex. A was shown to him by Kalyanasund- 

am lyer, the father of the plaintiffs he 
.questioned him if an agreement had been 
taken from .Natesa. Iyer the natural-father 


+ 
te 
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of the appellant expressing his willingness 
in adoption subject to the conditions in 
the Willand told him that the Will would 
be valid:only if such an agreement was 
taken and that Kalyanasundram Iyer re- 
plied. that hêwould take such an agree- 
ment, If the evidence of this witness is 
true, the agreement Ex. B-l must have 
been taken after the Will was executed. 
As he says that the parties came to: him 
at night, the stamp paper for Ex. B-1 
must have been purchased the next day from 
the stamp vendor and the document exe- 
euted subsequently. TheSubordinate Judge 
does not accept the evidence of this witness 


. and I have no hesitation in coming to the 


conclusion that his evidence cannot be be- 
lieved. He admits that the property in dis- 
pute was sold to his brother under Ex. 1 
on the 3rd of January, 1912 by the plaint- 
iffs father and that he (witness) paid the 
purchase-money. It appears from the 
endorsement on Ex. 1 that the stamp paper 
was purchased in his name. The sale is 
for Rs. 6,000. It states that on the 3rd of 
December, 1911, an advance of Rs. 500 was 
received and that the balance of Rs. 5,500 
was paid in cash that day. The witness 
began by saying that he knew nothing of 
this sale-deed before the date when he 


.paid the sum of Rs. 5,500 and that he was 


consulted. only on the day of the execu- 
tion “when it was approaching cémpletion. 
But he was forced to admit that he paid 
the advance of Rs. 500 and that when he 
paid the advance on the 3rd December (i, e., 
one month before thesale-deed) he knew 
that the lands: were going to be purchased 
by his brother. There is a great deal of 
force in the contention of the respondents 
that this property was really purchased 


“by Krishnaswamy Iyengar. for himself in 
‘the name of ‘his-brother. He says that he 
-paid the purchase-money ; the stamp paper 


is purchased in his name; he admits that 
although his brother was divided from him 
he took no document to evidence the loan; 
and he further admits that, though he 
keeps accounts, this transaction will not 
appear in the accounts as a loan to his 
brother. But even assuming that the trans- 
action was oné where the brother was the 
purchaser and the witness only advanced 


- moneys, it is hardly likely that he would 


have, with the knowledge that there was 
no arrangement between the: natural father 
and the adoptive father as to the adoptivé 
father's power of disposition before the 
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‘adoption took place, advised his brother 
or advanced moneys to purchase property 
the title to which degended upon the binding 
"nature of the Willupon the adopted son. 
He says that he was not consulted before 
the completion of the sale and that as the 
sale had already been settled, he did not 
advise his brother not to complete it. As 
a lawyer he must have known that there 
would absolutely be no.title if, asa matter 
of fact, the adoption had been uncon- 
ditional and the testator after the adop- 
tion executed a Will dealing with ances- 
tral properties, and the mere fact that 
there. was an agreement to sell would not 
render the purchaser liable to purchase the 
property to which the vendor had no title. 
His statement that he was not consulted 
before the completion of the sale cannot 
be believed. Within 12 days of the sale 
under Ex. 1 the property was again trans- 
ferred to the 2nd defendant under Ex. J-B. 
Krishnaswami Iyengar says that his brother 
sold the property to the 2nd defendant, 
.got_money and paid him off. The 2nd 
defendant was appointed by the Will as 
a trustee of the charities which the Will 
directs to be performed and it is alleged 
that the 2nd defendant was only a benami- 
dar for the 3rd defendant. It is admitted 
that though the 2nd defendant purchased 
the property under Ex. 1-A on the 3rd Janu- 
ary 1912 possession remained all along with 
the 3rd defendant and that he took no 
steps to get possession. It is not explained 
why if he was the real purchaser he did 
not take steps to get possession or to get 
‘back the purchase-money if there was no 
Will The fact that the 2nd defendant 
directly supports the case. of the 3rd de- 
fendant as regards the invalidity of the 
Will-and the absence of any ante-adop- 
tion agreement, while if he was a bona fide 
purchaser his' interest would be otherwise, 
supports the view that he was only a benami- 
dar. So far as the other evidence is.con- 
cerned, I'agree with the Subordinate J udge 
that no reliance can be placed upon the 
evidence on the defendant's side to show 
that'there was no arrangement before the 
adoption. I think the probabilities all 
point to there having been an arrangement 
before the adoption. 

As Ihave already said, the testator wanted 
to make provision for his wife and relations 
and executed a Will some .years before his 

death. Itis not shown that between that 
date and the date of the adoption the feel- 
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ings between the testator and the persons 
whom he wanted to benefit were strained 
or that the relations had altered. It is 
hardly likely that the testator who wanted 
to provide for his wifeand relations would 
have left his wife at the mercy .of the 
adopted son by making an unconditional 
adoption. It is extremely unlikely that 
he would have made an adoption without 
providing for them and would immediate- 
ly after the adoption have changed his 
mind and executed a Will providing for 
his wife, his sister's sons and the plaintiffs. 
The case of the appellant that there was 
no arrangement before the adoption was 
made, that immediately after the adoption 
the testator was asked to make provision 
and he readily consented to doso and that 
this Will was written after the adoption 
and before the evening of that day is, I 
think, improbable. As pointed. out by the 
Subordinate Judge the Willis a carefully 
considered document and the probabilities 
all point to the testator having thought 
matters before the adoption and to having 
made the adoption after informing the 
natural father and getting his consent to 
the dispositions which he wanted to make. 
So far as the natural father is concerned 
the property which the adopted son gets 
under the Will was a wind-fall. He was 
poor he had a growing family and the 
only property he.had was a small item of 
landed property. Under these circum- 
stances there is nothing improbable in his 
having readily consented to give his son 
in adoption on condition that the testator 
shquld be atliberty to dispose of his pro- 
perties as under his Will. It is also un- 
likely that, if a complete title had been 
conferred on the adopted son by the adop- 
tion without -any arrangement, the natural 
father would have agreed to execute an, 
ante-dated document materially cutting 
down the rights of his own son. The 
testator lived for oyera year and no objec- 
tion was taken by anybody to the Will or 
to the agreement. I may point out that, 
if any such objection had been taken and 
the testator had been informed that the 
parties would not abide by the Will or the 
ante-adoption agreement, he could easily 
have declared his intentian to be separate 
and dispose of his separate property. If 
there was an arrangement before the adop- 
tion that the adoption should be subject 
to the testators power to dispose of the 
properties as he did by the Will Ex.-A-1, 
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the ‘fact that tlie ñatural father subsequent- 
ly embodied the arrangement in writing 
would not affect the antecedent arrange- 
ment. In. this.view, even assuming that 
Ex. B-1 was subsequently written and ante- 
- dated, the arrangement would still be 
valid. I agree with the Subordinate Judge 
in-holding that there was an arrangement 


between the'natural father and the adop- 


tive father.that the adopted son was to 
take only the properties: that were given 
' to him-by the Will and that the adoption 
was made conditional upon such an arrange- 
ment ‘and would never ‘have been made if 
. the arrangement had’ not. been come to 
before the adoption. -> . , d 


The next question is, whether the agree- 
ment is binding on the appellant. Accord- 
ing tothe Will Ex. A, the total extent of 
' the land belonging to the testator is 135 
acres. 
forthe performance of charities which ‘he 
had been already performing for several 


ears. . He. gives his sister's daughter Sub- . 


ammal 2 acres 3 cents and to another 
sister's daughter Savithri7 acres 30 cents. 
He gives the sons of another sister's daugh- 
ter 6 acres 34 cents and to a distant Te- 
lation 37 cents. He gives the ddopted son 
43 acres 36 cents to take effect immediately 
on his.death. He gives his wife 45 acres 
63 cents to be enjoyed by her till her 
death and on her.death 19 acres .30 cents 
were.to be given to the plaintiffs her.cousin's 
Sons and 26 acres 35 cents were to revert 
to the adopted son. He gives the plaintiffs 
17 'acres 90 cents. The outstandings and 
' other properties which he had he leaves to 
the adopted son. “So; under the Will, the 
adopted.son gets 43 acres 36, cents im- 
mediately and 26 acres and 35 cents on the 
` death of the testator's wife. ‘The tes- 
-tator's wife died on the 11th of June 1911 
&bout two months after the testator. Be- 
fore’ the adoption the share of the appellant 
in his natural father's property would have 
- been insignificant, There can be little 
.doubt that theadoption gave the appellant 
considerable properties to which “but for 
the, adoption he would ‘have absolutely 
no claim. He: was a very distant re- 
lation of hisadoptive father. and it cannot 
be .said that there was any expectation that 
‘he would succeed to his properties at any 
time. That the arrangement entered into 
between the natural father and the adop- 


tive father as evidenced by Ex, B-l.was (F 
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beneficial to the appellant there can bo 
absolutely no'doubt. . 

As regards the dinding nature of ante- 
adoption agreements, it is now settled law 
that an agreement between natural and 
adoptive fathers is binding on the adopted 
son if itis for his benefit. 

In Chitko Raghunath Rajadiksh v. Janaki 
(8); it was held that an agreement between 
a widow who inherited her husband's pro- 
"perty and the natural father of the boy 
whom she was going to adopt that she 
should be entitled to enjoy the property 
during her lifetime subject to the boy’s 


‘education and maintenance was binding on 


the adopted son who would not have been 
adopted but fortheagreement. In dealing 
with the power of the father to give his 
son in adoption, it was pointed out that it 
was a fallacy to suppose that for the purpose 
of giving the son in adoption the powers 
of the father are only co-extensive with 
the powers of a guardian and that if a mil- 
lionaire gave his son in adoption, even 
though all his property was ancestral, to 
a family possessing no property, the adop- 
tion would be.valid although the son may 
be deprived of all his interest in the ances- 
tral property. This decision was followed 
in Ravji Vinayakrav Jaggannath Shan- 
karsett v. Lakshmibai (3) In Basava v. 
Lingauganda (9), it was held pe a gift of 
property by à Hindu father to his daughters 
is valid if at the time of the adoption the 
adopted son's natüral fatheragreed to such 


.& disposition. Venkappa v. Fakirgowda (10) 


was relied on; but this decision does not 
throw much light on the question as it 
"proceeded more on the facts of that parti- 
cular case. Sir Lawrence Jenkins, C. J., 
was of opinion that the agreement in that 
case was not binding on the adopted son, 
He accepted the test suggested by Sir 
Charles Farran in Ravji Vinayakrav Jag- 
gannath Shankarsett v. Lakshmibai (3) and 
held that on that test the stipulations in 
the agreement were unreasonable. In 
Vyasacharja v. Venkubai (11), it was held 
on the facts of that case that the arrange- 
ment between the natural father and the 
widow making the adoption whereby cer- 
tain properties were to be given to the 
daughter of the adopting widow was not 


(8) 11 B. H. C. R. 199. 

(9) 19 B. 428; 10 Ind. Deo. (x. s.) 289. 

10) 8 Bom. L. R. 346. : . 

an 17 Ind. Cas, 741; 37 B, 251; 14 Bom. LPR. 1109 
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efiforceable against the adopted son. As 
Sir Basil Scott, C. J., in his judgment 
states that the referenc® to the Full Bench 
was limited with reference to the facts of 
that case and as the decision in Ravji 
Vinayakrav Jaggannath | Shankarsett v. 
Lakshmibai (8) was not dissented from, this 
decision does not throw much light on the 
question indispute. In Purshottum Mukund 

Samant v. Rekhmabai Mukund (12), it was 

assumed that a fair and reasonable arrange- 
ment will be valid and the finding wus that 

the arrangement in question was not bind- 
ing. In Balkrishna Motiram Gujar v. Shri 

Uttar N arayandev (4), a Hindu possessed of 
ancestral property while making an adoption 

executed a document with the consent of 
the natural father of the adopted boy direct- 
ing payment of an annual'sum for the 
purpose of lighting lamps in a temple. It 
was held by Heaton and Hayward, JJ. 
that the grant in favour ofthetemple was 
invested. I find it difficult to reconeile 
this decision with the other decisions of 
"the Bombay High Court which I have 
referred to. With all respect to the learned 

Judges Í am unable to agree with them 

that before making the adoption the person 
who is absolutely entitled to the property 

would have no power to make it making 
the adopted son's right subject to the per- 
formance of certain charities. In Bepin 

Behari Bundopadhya v. Brojo Nath Mookho- 

padhya (13), it was. held following the 
^ decision in Bhagbutti Devi v. Bholanath 
Thakoor (14) that a Hindu had power, 
when giving his wife authority to adopt, 
to direct that so long as she was alive she 
should remain, in possession of all his pro- 
perty. 

In Panchanon Majumdar v. Binoy K rhe 
na Banerjee (15), it was held that ante- 
‘adoption agreements between the widow 
making an ‘adoption and the natural father 
of the adopted son will be valid if they 
‘are fair and reasonable and the difference 
was pointed out between such cases and 
cases where the widow purported to deal 
: with more than her interest as a Hindu 
widow and which would not bind the re- 

versiones. 


(12) 33 Ind. Cas. 599; 16 Bom. L. R. 57. 
(13) 8 O. 357; 6 Ind. Jur. 523; 4 Ind. Dee. (N. s.) 


28. $ 
(14) 2 T. A. 256; 10. 104; 24 W. R. 168; 3 Sar. P. 


C. & 528; 3 Suth. P. O. J 186; 1 Ind. Dec. (x. s.) 65- 


(P. 0)” 
(18) 44 Ind. Cas, 538; 27 O. L-J. 274, 
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In Harendra Nath Avasti v. Shibo Sundart 
Debi Chowdhurani (16), Chittyiand Richard- 
son, JJ., held that a Hindu testator has 
the power to curtail the rights of his 
prospective adopted son and that an agree- 
ment between the widow making the 
adoption in pursuance of the Will of her 
hushand and the father ofthe adopted boy 


“that she should remain in possession over 


property for her life is valid and binding 
on the adopted son. 

In Shanti Parshad v. Dhan Devi (17), it- 
was held by Scott Smith, J., that an agree- 


ment between the’ adoptive father with 


the natural father postponing the rights 
of the adopted son to thé widow is valid. 
In this case as the agreement was between 
the natural and adoptive fathers, the 
question as tothe effect if the party was 
the widow of the last male holder did 
not arise. 

So far as the authorities in Madras go, 
there is a long current of authority for 
upholding agreements which are not un- 
reasonable, In Lakshmi v. Subramanya (1), 
it was held that an adopted son was bound 
by an arrangement which his natural father 
had agreed to before the adoption whereby 
the adoptive father's wife was to be entitled 
to certain lands for her life; Muthusami 
lyer, J., called a finding whether, when the 
respondent was given in adoption, the 
person who gave him in adoption was aware 
of the existence of the settlement (marked 
as Ex. A in the case) and whether, but for 
“the consent to it, the adoptive father would 
not have adopted the respondent. The 
learned Judge referred to, with approval, 
the decision in Vinayak Narayan Jog v. 
Govindrav Chintan. Jog (18) and observed: 
"In that case it was held that when the , 
adopted son and the person. who gavehim . 
in adoption. were fully cognizant of the dis- 
position of property made by the testator, 
and with the knowledge of such disposition 
the natural father consented to the adop- 
tion taking place and when the disposi- 
iion and the adoption, might under the 
circumstances be regarded as one transac- 
tion, the disposition. though contained in 
a Will could not be repudiated by the 
adopted son. The principle underlying the 
the decision is that the dispogition was one 
which it was competent to the testator to 
make prior to the adoption, and that its 

(16) 3 Ind. Cas. 378. AS 


(17) 50 Ind. Cas. 113; 42 P. W. R. 1919. 
(18) 6 Bom, H. Ç. B. (A. C. J.) 224, 
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acceptance béing presumably a. condition, 
subject to which -the adoption was made, 
it made no difference that the disposition 
was testamentary." Shephard, J., observed: 
."In the present case the adoption was 
made not by. a widow, as in the case of 
Lakshmana Raw v. Lakshmi Ammal (19), 
but by the plaintiffs husband who; before 
- adoption took place, was unquestionably 
at liberty to alienate his property as he 
pleased, subject only to the plaintiff's right 
of maintenance. If, being thus fully owner, 
he might before the adoption have dis- 
posed of his property in part or in whole in 
favour of the plaintiff, I fail to see why he 
should not, when making the adoption, sti- 


pulate with the other party to the adoption - 


that a certain part of his property should 


be set apart for the maintenance of his’ 


wife, and to that extent taken out of the 
eategory of property in which his intended 
son should have the full right of a co- 
parcener......... The adoption and the .dis- 
` position of his property by the father be- 
ing part of one transaction, the son never 
acquired any interest in the property dis- 
-posed of; and, therefore, no question can 
arise as to his guardian’s competency to 


deal with it. 


"These considerations, if well founded, 
“also dispose of the defendant's contention 
that, in view of the right ofsurvivorship, 
Ramayyan's Will must as. against him be 
: inoperative. The Will was only a means by 
which the supposed contract. was carried 
into effect. It was a term of that contract 
that certain property should be withdrawn 
from Ramayyan's estate and applied to a 
particular -purpose, which should take 
effect after his death. To that extent the 
defendant never acquired co-parcenary right 


- in his father's property and consequently ' 


there was no right of survivorship. The 
. circumstance that the disposition was made 
by Will makes no difference because the 
Will must not be regarded by itself but as 
part of the contract, and before the adop- 
tion took place it. was competent to Ram- 
- ayyan to bind himself by contract to make 
the Will which he did make. For these 
reasons I am of opinion that if it can be 
shown that the adoption was made on an 
: understanding between the parties that the 
defendant should take His place in the 
family subject to the arrangement made by 
his adoptive. father in favour of the plaint- 


(19) 4 M. 160; 1 Ind. Dec. (x. s.) 946, 
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iff, the plaintiff ought to succeed in this 
$uit". This decision of two eminent Judges 
of this Court shows that the fact that the 
disposition is by Will makes no difference, 


- and disposes of the argument of the appel- 


lants Vakil to that effect. 


In Jagannadha v. Papamma (5), a dis- 
tinction is drawn between the power of a 
widow making an adoption and that of her 
husband who was full owner making it, 
and it was pointed out that Lakshmi v. 
Subramanya (1) was a case of full. owner 
of property while in the case under con- 
sideration the widow who had power of 
adoption from her husband had no power 
of disposition over the property and that 
in the absence of power given by her 
husband she could not impose any condi- 
tion as to enjoyment of the property by the 
adopted son. In Ganapati Ayyan v. Savi- 
thri Ammal (20), Shephard and Subramania 


Ayyar, JJ. were of opinion that where a 


husband gave certain directions to his 
widows as regards some charities and also 
directed them to take a child in adoption, 
the adoption’ would be conditional on the 
properties being set apart for the per- 
formance of the charities which would be 
binding on the adopted son. Shephard, J., 
observed “If the condition had been origin- 
ated by the widows, it might not have 
been binding on the adopted eson, but 
seeing that the husband’s. authority was 
qualified by a condition which he was at 


-liberty to impose, and that the condition 


was insisted on when the authority was 
excercised, I think the adopted son is in no 
other position than he would be, if Gopala- 
krishnaya himself: had taken him in 


“adoption, at the same time declaring that 


he did so only on the condition of certain 
property being set apart for charity. As 


“there would have been no adoption if the 
.requisition of the widows had not been 


obeyed, and as the widows were entitled 
and indeed bound to make that requisi- 
tion, I do not think it is open to theadopt- 
ed son, now to repudiate the condition. In 
this view of the facts, the decision in 
Lakshmi v. Subramanya (1), applies." Sub- 
ramania Iyer, J, was of the same opinion 
and observed that the circumstances in 
which the adoption took: place rendered it 
conditional on the alienation not being 
challenged by the adopted son, and the 
case.was clearly governed by the decision in 
2 


(20) 21 M, 10; 7 Ind, Dee, (x. s.) 364, 
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Lakshmi v. Subramanya (1, Narayansami 
v. Ramasami (21) and Basaia v. Linga- 
gauda (9). The Fell Bench decision in 
. Visalaksht Ammal v. Sivaramien (2) settled 


the question so far as agreements by the. 


natural father at the time of adoption are 
.eoncerned. In that case a Hindu widow 
made an adoption in pursuance of authority 
given to her by her' husband. An agree- 
ment was entered into between the widow 
and the natural father whereby it was 
declared that in the event of disagreement 
between the widow and .the adopted son, 
certain. properties which were about one- 
half of the properties left by the husband 
should be enjoyed by the widow during 
her lifetime and by the adopted son after 
her death. But for such consent of the 
natural father no adoption would have 
been made. Afterthe adoption, owing to 
disagreement between the parties, a suit 
was filed by the natural father as next 
friend of the plaintiff to recover all the 
properties of the deceased. It was held 
‘that the provisions of the agreement were 
binding on the plaintiff. The Referring 
Judges Sir S. Subramaina Iyer, Offg., C. J., 
and Benson, J. felt some doubt as to, the 
right of the natural father to bind the 
adopted son having regard to certain 
observations of the Privy Council in Bhaiya 
Rabidat Singh v. Indar Kunwar (6): Benson, 
J., who ° delivered the judgment of the 
Fall Bench observed as follows:—“If the 
agreement is such as to be inconsistent 
with the fundamental idea underlying 
adoption. and the purpose for which it is 
sanctioned by Hindu Law, as, for instance, 
if it deprived the adopted son of all right 
to the property of the adoptive father and 
so left him without any means of perform- 
ing the necessary religious offices towards 
the manes of-his adoptive father and his 
ancestors, it may well be that the Courts 
would regard the condition as essentially 
repugnant to Hindu Law and would refuse 
to uphold it. But it would seem that a 
fair and reasonable disposition of the pro- 
perty is not .essentially repugnant to 
Hindu Law, or the purposes for which 
adoption is allowed, and is nowhere for- 
bidden by that law. Such dispositions are 
commonly made, and are upheld by the 
authority of the case and the conscious- 
ness of the people. In these circumstan2es, 


I think that.the Courts ought not to refuse ` 


$ : 
(21) 14 M. 172; 1 M, L. J, 39; 5 Ind. Dec (x. &) 123. 
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to recognize them as binding on the minor, 


for .whose benefit the adoption, coupled 
with the agreement as to the disposition 
of the property, was really made. lt may 
be assumed that the natural father would. 
not have agreed to the adoption, coupled 
with the disposition of the property, unless 
it was for the benefit of his son to do so: 
nor would the adoptive father have taken 
the son in adoption except on the condi- 
tion agreed to. The adoption, of course, 
cannot be set aside, and to set aside the 
condition which was coupled with the 
adoption, while maintaining the adoption, 
would require the justification of strong 
grounds of legal necessity or public policy. 
In the present case the condition as to the 
property is a reasonable one, and such as 
the Courts should uphold.” In Ramasami 
Aryan v.' Venkata Ramaiyan (22), a suit 
was filed by the adopted son to set aside 
certain alienations made by the widow who 
adopted him. The defence was that. the. 
adoption was made on the faith of a written 
agreement with his natural father and that 
none of.the transactions were to be dis- 
puted as the agreement was ratified by the 
plaintiff after he came of age. The High 
Court held that the agreement was not 
binding on the adopted son as the ratifica- 
tion was made without knowledgé of all 
circumstances. Their Lordships of the 
Privy Council held that the natural father 
consented to give his son in adoption on 
the understanding that his son would in- 
herit only about one-third of the adoptive 
father’s property and that the adopted son 


-validly ratified the agreement after he 


came ofage. As regards the validity of the 
agreement itself, apart from ratification, 
their , Lordships expressed no decided 
opinion but observed “How far the natural 
father can by agreement before the adop- 
tion renounce all or part of his son’s rights, 
so as to bind that son when he becomes of’ 
age, is also a question not altogether un- 
attended with difficulty; although the, case 
Janaki 
(8), certainly decides that an agreement on 
the part of the father that.his son's interest 
shall be postponed to the life-interest of the 
widow is valid and binding. In this case 
their Lordshipsthink it enougb to decide 


‘that the agreement of the natural father 


which has been set out was not void, but 


(22) 2M. 91; 5 C. L. R. 347; 6 I*A. 196; 3 Shome 
L. R. 39; 3 Ind. Jur. 479. 4 Sar. P. C. J. 42; 3 Suth. 
P.C, J, 663; 1 Ind, Dec. x 8.) 335 (P. 99. 
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was, ab the least, capable of ratification when 
his son became of age", 

It will be seen from íhe cases sited that 
the agreements sought ` to be enforced 
‘against a minor adopted son fall under 
heads, (1) where the: agreement is between 
the natural and adoptive fathersi imposing 
terms and conditions, (2) where it is be- 
tween a widow. making an adoption in pur- 
suance of a Will or deed of adoption which 
provides for the curtailment of the right 
of the boy to be adopted either by interpos- 
ing a life-estate of the widow or giving 


where itis between a widow acting under 
an authority to adopt, which does not restrict 
the right of the boy to be adopted but 
merely authorises an adoption, and reservés 
right of enjoyment- in himself during his 


creates right in third parties. So far as cases 
Nos. land 2 are concerned the authorities 
showed that , the: adopted son would be 
‘bound by. any “valid restrictions the adopt- 
ing father or testator may impose, and as 
regards the third case some cases’ decide 
that she cannot créate an estate -beyond her 
powers as Hindu widow and that even in 
cases of her own widow’s estaté she cannot 
keep it and postpone the right of the adopt- 
ed: son. 

-I am ofopinion that where an adoption is 
made by -a Hindu who at the time of 
adoption had-absolute power of disposal 
over the property, an agreement between 
:the natural father and the adoptive father 





father ‘wants to make either by a document 
inter vivos or by Will binds the adopted 
son in all cases where such an agreement 
would be for his benefit, and that the only 


question which Courts- ought to consider is. 


whether the transaction is for the benefit 
of the boy to be -adopted. There is no 


reason why the rights of the boy to be’ 
adopted should be tested with reference to 


what his position in the family would be 
after the adoption and to'see whether the 
adoptive father could, after the adoption, 


have: made the "alienations which are dis- , 


puted. “As I. have already “pointed out, 
the right of a Hindu father to give his son 
in adoption is not governed by any ques- 
tions of benefit to the adopted boy. For 
it is perfectly gompetent to the natural 


father to give his boy in adoption to a 
pauper and.thus deprive his.son of any- 


if = 


&nterest in the natural father's property. 
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the adopting father would not make the 
adoption butfor the cénditions agreed to 
by the natural father and if in spite of 
those conditions the .adopted son would 
be benefited, there is no reason why the 
transaction should not be tested like any 
other agreement entered into by the natural 
father as guardian of his own son. In the 
present case the agreement is clearly for 
thé benefit of the appellant as he gets pro- 
perties of large value which he would not 
have got but for the adoption, and there 
can be little doubt that he would have 
remained a poor man if the natural father 
had not agreed to the adopting father mak- 
ing the Will and the adoption being con- 
ditional on the said disposition. "There is 


.& slight error in the decree and judgment, 


Plaintiffs will be entitled to mesne profits 
onlv from 15th January, 1912. The decree 
will be amended accordingly: 

The appeal, otherwise, fails and is dis- 
missed with costs of respondents Nos. 1 and 


As regards Appeal No. 461 of 1922, it is 
by the 2nd defendant against the decree of 
the Subordinate Judge directing him to 
pay the costs of the plaintifis, Having 
regard to the facts of the case as set out in 
my judgment and the conduct of the 2nd 
defendant, Isee no reason to differ from 
the Subordinate J udge as to costs.. This 
appeal also i is dismissed with costs. 

V. N. Y. Appeal dismissed. 

Z, K. 
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FIRM OF TOTARAM-BHAGWANDAS— 
. . RESPONDENTS II. f 
Civil Procedure Code (Act V of 1908), O, VI, 0, „VII 
—Plaint, what. is—Document setting forth cause of 
action—Institution of suit, date af—Arbitration 
aac i a filed, effect of—-Award, validity 


A document purporting t to bea plaint setting forth 
a cause of action, and drawn up substantially y. jn 
accordance with the rules contained in O. VI and 
O. VIL of the C. P. C. is a plaint though it may contain 
gome Buig . [p. 896, col. 1]: 
. 


o 


^ 
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: Assan v. Pathumma, 22 M. 494 at p.502; 9 M. L, 
J. 37; 8 Ind. Dec.'(x. s.) 393, referred. to. 

The dateof the institution of a suit should be 
reckoned from the date of the presentation of a plaint, 
or from the presentation ofa document purporting 
te aS a plaint notwithstanding its imperfections. 
ibid. : 2 

Assan v. Pathwmma, 22 M. 494.at p. 502; 9 M. L. J: 
37; 8 Ind. Dec. (N. s.) 353, followed. 


: Dhondiram v. Taba Savadan, 27 Ë. 330; 5 Bom. L. . 


R. 198. and Gavaranga Sahu v. Botokrishna Patro, 4 
Ind. Cas. 503; 32 M. 305; 6 M. L. T 129; 19 M. L. J. 340, 
referred to. 

Where a reference to arbitration is proceeded with 
and the award made during the pendency of a suit 
between, the same parties in respect of the same sub- 


. ject-matter, the award is bad and unenforceable. {ibid.] 


* The jurisdiction of a Court is not taken away either 


.by a submission clause in a contract, or by the 


existence of arbitration proceedings; the right ofa 
party toseek the assistance of the Courts is un- 
restricted, and the Courts will not permit their juris- 
diction to be ousted. [p. 898, col. 2.] : . 


As the jurisdiction of the Courts is not to be 
ousted, whenever a party to.a submission brings an 
action in respect of any matter'that he has contracted 
to refer, he may be liable to damages for the viola- 


tion of his contractual obligation, but the Court that. 


has seisin of the suit, is the only. Tribunal for the 
time being invested with the jurisdiction to decide 
the rights of the parties and, the arbitrators become 
functi officio, and their authority to deal with the dis- 
pute abates, [p. 899, col. 1.) 


-When .a party to a contract files a suit in respect 
of any matter that he has contracted to refer to a 
private tribunal, the Court is not ousted of its juris- 
diction to try the suit. It is open to the other party 


to apply dor stay of the suit on the ground of the ` 


contractual liability to refer ‘the matters in dispute 
to arbitration and the-Court may in a proper case hold 
its hand and refuse to proceed with the trial of the 
suit. But in the event of no application being made 
to the Court for a stay of the suit, the Court that has 
seisin of the disputes between the parties can- pro- 


ceed to adjudicate upon. them and its decision is. 


binding upon the parties. [ibid.]- 


The Court in which the suit is filed acquires seisin 
of the suit immediately on its institution, and its 


: jurisdiction to try it cannot remain suspended till 


- ceed with the suit or not. 


such time as an application for stay of the suit has 
een made to it and it decides whether it should pro- 


` (Case-law reviewed.) - 


_. Mr, Dipchand Chandümal, for Respondent 


No. I. : : 
Mr. Kimatrai Bhojraj, for Respondent 


ORDER.—This is an application . to 
file"an award under the Indian Arbitras- 


‘tion Act.- Various objections are raised to. 
it which are setout belów, To appreciate’ 


them, it will be useful to state the material 

cts which are based -on the documents. 
that have been filed at the hearing, and 
to determine what.has been proved before 
T discuge the legal aspect, The firm 
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.due on 


[p. 899, col. 2; p. 900, col. 1]: 


L 
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of Totaram-Bhagwandas, hereafter refer- 
red to as respondents II carrying on; 
business’ at Beawar consigned various 
quantities of wool through the firm of 
Mitsui Bussan Kaisha of Karachi here-. 
after referred to as respondents I, under 
five different contracts executed between 
November 19, 1917: and April 1918, filed 
in the case and collectively marked Ex. 7. 
Clause (8) of tliese contracts which are 
identical in wording provided for a refer- 
ence to arbitration of two European 
merchants in the event of any. dispute. 
.between the contracting parties. Disputes: 
did arise in respect of a sum of Rs. 8,652-9-7 
re-drafts which respondents II 
failed to pay though called upon to do so. 
On the 17th February 1920, Ex. 4 re- 
spondents I called upon respondents II 
to appoint an arbitrator within seven days. 
from the receipt of Ex. 4 and warned. 
them that in the event of their failing to 
do. so they themselves would appoint one 
in accordance with the terms of Ex. 
On the 26th February respondents IL 
replied to respondents I Ex. 5 complain- 
ing that the guarantee broker. of the: 
latter had overcharged. certain items in 
the advance accounts tendered to them, 
and on the difference being refunded to: 
them they would pay what they owed; 
no reference was made in the reply to 
plaintiff's demand for arbitration. On the 
3rd March 1920, Ex. -6 respondents I 
informed ‘respendent’s II by letter that 
“they had appointed Mr. H.-C. Cargill of 
Messrs. Forbes, Forbes Campbell &:Co,,: 
arbitrator on behalf of the Jatter and Mr. W, 
U. Nicholas of Messrs. Anderson & Co., on 
their own behalf. The reference Ex, 8 in: 
favour of the above. named arbitrators’ 
was executed on the 19th March 1 926 
and signed by respondents I, only. On 
the 24th March 1920 the arbitrators gave 
a notice Ex, 9 to both the parties fixing 
the hearing béfore them forthe 12th April. 
1920, It may here be mentioned that the 
reference to’ the arbitrators specified the 


' contract numbers and the dates of the 


contracts in respect of which’ they were 
to arbitrate, On the 5th April 1920 re- 
spondents II through their Pleader sent 
notices Exs. 11 and 12 to respondents 
No. 1 and the arbitrators, objecting to 
the arbitration as they hag paid all their 
dues and further informing them that 
they had filed a suit against respondents. 
1 inthe Beawar Oourt- which invalidate 
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ed the. reference to arbitration and, there- 
fore, they should not proceed with it.’ On 
the 14th -April 1920, the arbitrators made 
their award Ex.- 13 awarding .respon- 
dents I as against respondents II the 
sum above-mentioned and on the 12th 
May 1920 the arbitrators applied for an 
order to have tlie award filed in Court. 

On the 26th November 1919 respond- 
enis II had filed a suit Ex. 14 against 
respondents I in the Court of the 
Sub-Judge at Beawar for rendition. of 
account. Respondents II contend that 


the subject-matter of the suit embraces. 


the dispute referred to arbitration. . The 
order’ by the Court on Ex. -14 is “Check 
report; to be put up on the 12th December 
1919 "Ex. 15,” Ex. 16 is a. copy of” an 
order made by the Court on the-Ist May 
1920, "the suit -be registered and sum- 
monses for the final disposal of the suit 
may issue for the 27th May 1920." - The 
“suit is numbered: No. 99 of.1920. On the 
91st July 1920 respondents I applied 
under r. 18, Sch. IT, C. P. C., or s. 19, Indian 
Arbitration Act-for the stay of the suit 
-which application the parties inform me 
has not been disposed of till this date. 

It appears to me in the first instance 
essential to determine on what date the 
suit in the Beawar Court was 
Mr. Kimatrai for respondents II. contends 


that the institution of the suit must be. 


deemed to beon that date when the plaint 
was first presented in Court whatever its 
. imperfections may be, and, therefore, the 


26th November 1919 must be taken to 


be the date of the institution of the- 
Dipchand for respondents 1. 


suit. Mr, 
argues on the other hand: that the date 
when the suit was ordered to be registered 
by the Court which is the lst May 1920 
Should be taken as the date of the in- 
stitution of ‘the suit. According to him it 
is only when a plaint is strictly in accord- 
ance with the provisions of the O. P. ©. 
and_is admitted and ordered to be register- 
ed that suit ean be .deemed to have been 


instituted. A certified. copy of the diary: 


of the proceedings in'the Beawar Court, 
Ex. 18, is filed and explains the interval 
between -the presentation of the plaint on 
the 26th November 1919 and the date of 
the order on the Ist May. 1920. I have 


already. referred to Ex..15 and the order: 


made on theepresentation of the plaint. 
On the 12th December 1919 in consequence 


of a note by the clerk ofthe Court that -. 
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the plaintiff had-not filed (1) a copy of 
the account nor (23 was there a copy of 
the plaint and (3) some English words in 
the plaint were written in Urdu. The 
Court made an order that the plaint should 
be returned and “The plaintiff should 
present plaint within one week after amend- 
ment.” Apparently the plaint was not 
actually returned and lay in the Court 
till the 8rd April 1920. This was due to 
the absence of the plaintiff from Beawar, 
and from time to time applications were 
made for extensions of the period allowed 
for amendment. On the 3rd April 1920, 
plaintiff applied to have the plaint for one 
month and the Court directed that it should 
be returned to him and the amended 
plaint filed within a week. On the 13th 
April, plaintiff re-presented the plaint with 
the necessary amendment on which after 
it was scrutinized by the clerk theorder 
of the Court on the Ist May 1920 was that 
it should be registered. If now, as Mr. 
Dipchand contends that the Ist May 1920 
is to be taken as the date of the institu- 
tion of the suit, then the cause of action 
had been extinguished by the award which 
was made on the 14th April 1920 and the 
original rights and liabilities of the parties 
are merged in it. The word “plaint” hag 
no statutory definition but, as pointed out 
in the case of Assan v. Pathumma (1), 
“plaint” in law means and has, before the 
days of Blackstone whose phraseology in 
regard to the explanation of the term has 
been accepted by Lexicographers, meant 
nothing. more than “a private memorial 
tendered to a Court in which a person 
sets forth his cause of action; the exhibi- 
tion of an action in writing." Now 0, I, 
r. 1, cl, (1), C. P. C. of 1908 corresponding 
with s. 48 of the Code of 1882 lays down 
that "Every suit shall be instituted by 
presenting a plaint to the Court of such 


officer as it appoints in this behalf" and 


cl. (2) of O. I, r. 1, which is new and “on 
which Mr. Dipchand strongly relies is to 
the effect that "Every plaint shall comply 
with the rules.contained in O, VI and O, VIT 
so far as they are applicable." Order VI dis- 


.cusses pleadings generally and O, VII 


deals- with the requirements of plaints and 
Mr. Dipchand’s argument is that unless a 
the 
formalities prescribed by O.VI and O. VII 
it cannot be deemed a plaint and its pre~ 
(1) 22 M. 494 at p. 502; 9 M, L. J, 37; 8 Ind, 
(5 $) 353, E i nd, Deg 
. e 
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sentation cannot be regarded as the 
institution of a suit. Pam ofopinion that 
a document purporting to bea plaint, setting 
forth a cause of action, and drawn up sub- 
stantially in accordance with the rules 
contained in O. VI and O: VII of the Code isa 
plaint though it may contain some imper- 
fections. Under the Code of 1882, by s. 53, cls. 
(a)-and (b), and s. 54, the very power vested 
in a Court to return a plaint for amendment 
or to reject itconnoted its presentation, it 
may be an imperfect plaint but itis still 
a plaint.' Similarly under O. VIT, x. 11 of 
of the Code of 1908, the- Court is invested 
with power to reject a plaint, which im- 
plies that à plaint has been presented with- 
in the meaning of O. IV, r. 1, and further, it 
is important to observe in connection with 
the plaint that was presented in the Bea- 
war Court and the orderon it “Plaint should 
be returned, the plaintiff should present 
plaint within one week efter amendment" 
which may have been a good order 
under s, 53 of the Code of 1882, cannot be 
justified under the Code of 1908, which 
does not contain any provision analogous 
to that in s. 53 returning a ‘plaint for 
amendment, but only provides for its amend- 
ment under O. VI, r. 17, if the circumstances 
require it. The Beawar Court therefore was 
in error in djrecting the return of the plaint 
to the plaintiff for amendment; it should 
have retained the pleint onits file after 


presentation, and ordered the plaintiff to: 


remedy its imperfections within a fixed 
period. But what were the alleged imperfee- 
tions? The diary of. the Beawar Court 


which is Ex. 18 in the case contains a re- 


mark by the clerk of the Court countersign- 
ed by the- Judge that the plaintiffs have 


filed no accounts which would enable the 


Court to ascertain the Court-fees pay- 
able in the suit. 
marked prayed for a rendition of account 
and he valued his relief approximately at 
Rs. 500 on which -he paid Court-fees, 


he could dono more considering that the 


accounts were with the defendants in the: 


On the plaintiff representing this 
fact to the Court, the objection was 
withdrawn.  The- other two objections 
to the admission of the plaint were 
“ that a copy of the plaint had not been 
filed, and some words were entered in- the 
plaintin Urdu which should have been in 
English. A further objection was raised 


suit. 


which hardly applies to the plaint that the 


translation fees had not been paid. -I have 
€ 


The plaintiff as I have re-: 
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set out theobjections to the plaint specifi- 


cally mainly forthe purpose of pointing 
out that the plaint at the time of its presen- 
tation was substantially in compliance with 
the provisions of O. VI and O. VII of the Code 
and that the minor imperfections which did 
exist did not detract from its character. In 


cases where the defects ina plaint are óf a 


far graver character,as for instance, where 
a plaint is insufficiently stamped, it has 
béen held that the suit is instituted on the 
day the plaint is presented. In the case of 


' Dhondhivam v. Taba Saradan (2), it was 


held that 'neither the Limitation Act nor 
the ©.. P. C. ordains or implies that in the 
absence of a sufficient’ stamp there can be 
no presentation. This case adopted the 
view of Subramania Ayyar, J., in the case of 
Assan v. Pathwmma (1) who held thatplaints. 
must, be regarded as filed on the day that 
they were presented though they may not be 
duly stamped or entirely unstamped. The 
latter case was approved of and followed 
by a Full Bench in the case of Gavaranga 
Sahu ‘v. Botokrishna Patro (3); and what- 
ever diyergencies of opinion that exist- 
ed in the various High Courts as to the 
date of presentation of a plaintnot duly 
stamped; the new s. 149 of the Code of 1908 
has been enacted for future guidance. 
I am, therefore, ofopinion that the date of 
the institution of a suit should be reckoned 
from the date of the presentation of a plaint, 
or from the presentation of a document 
purporting to be a plaint notwithstanding 
its imperfections. I, therefore, hold that the 
suit in the Beawar Court was instituted on 
the 26th November 1919. S. i 

Now the objections to the award raised 
by Mr. Kimatrai such, as he has pressed 
may be formulated as follows :— : 

(1) That the award is bad; and unenforce- 
&ble as the reference to arbitration was pró- 
ceeded with and the award made during the 
pendency of a suit in the Beawar Court be- 
tween the same parties and in respect of 


` the same subject-matter, and which had not 


been stayed. 

(2) That one of the arbitrators, Mr. Car- 
gill was not an Eüropean merchant within 
the meaning of the arbitration clause and 
hence his appointment as arbitrator was not 
valid. e 

(3) That in the notice given to respondents 
II calling upon them to appoint an ar- 

a4 


[n 27 B, 330; 5 Bom. D, R.198. | 
(3) 4 Ind. Cas, 503; 32 M. 305; 6 M. L. T. 129; 19 
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bitrator, the contract numbers “in respect 
of which the disputes arose were not men- 
tioned in the.letter nor was the subject- 
matter of the dispute .clearly specified 
therein. : a a UO 

- (4) That respondents I had no authori- 
ty to appoint an. arbitrator for respond- 
ents’ If unless they had appointed their 
own arbitrator and communicated the fact to 
‘respondents II, © - ; R 

- (5) That the contracts in suit provide 
for a reference to: arbitration only at the 
option: of 'the respondents, I and hence 
the submission is-not valid in law. 

Mr Dipchand for respondents I has 
contended that the subject-matter of the suit 
filed in the Beawar Court is not identical 
with and does riot cover the disputes bet- 
ween the parties that are the subject-mat- 
ter ofthe reference to arbitration and hence 
the arbitration proceedings and the award 
are not vitiated by reason of the pendency 
of the suit, NES v 

The main objection to the award is that 
embodied it the first objection raised by 
Mr. Kimatrai and Ishall proceed to’ con- 
-gider it, - but it is essential to first dispose 


of Mr. Dipchand'$ contention, that the mat- - 


ters in dispute that are referred to arbitra- 
iion are not covered by the pending suit. - 
-` The-first notice issued by respondents I 
to respondents. II is Ex. 4 by’ which the 
former called upon the latter to pay asum of 
Rs. 8,652-9-7 with interest thereon. on ac- 
count. of re-drafts or to appoint an arbitra- 
tor. The reference to arbitration Ex. 8 
shows that respondents I claimed the 
above amount as due in respect of five con- 


tracts between the parties the numbers and > 


.datesof whichare specified therein, The suit 
filed by respondents ll against respond- 
ents I in the Beawar Court recited that 
the former had consigned through the latter 
193 bales. of: wool to Liverpool and that the 
account sales of only some of the bales were 
received,-which showed a loss payable by 
respondents II ("by a wrong and illegal 
account submitted to them", to use the 
words ofthe plaint, which was paid) where- 
-as respondent loought to have recovered 
‘from respondents II only such amount as 
may be found due: to-them after the account 
. sales for the whole'of the consignment had 
-been received and that respondents I have 


not allowed respondents II the discount. iri. 


certain charges to which they are entitled. 
It was further stated that respondents II 
called upon respondents Ito render an 


. i 
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account which the latter declined and hence 
the suit was filed .for rendition of account. 
Now, the main- argument of Mr, Dipchand 
that the subject-matter in respect of which 
relief is sought in the suit is distinct from 
what was referred to arbitration, is that by 
the suit respondents II complain of over- 
charges, etc. in respect of the amount al- 
ready recovered from them and that para. 4 


. of the plaint refers to specific items un- 


warrantedly thus recovered, and that the 
plaint demands an account from respond- 
ents.l in respect of the previous account 


: submitted by them whereas what respond- 


ents I seek to recover from .respondents 
II by.arbitration is the amount-due to 
them in respect of five distinct contracts not 
embraced in the previous account and that a 
part of the ‘amount of Rs. 8,652 includes 
items which were found to be due only after 
the suit. Now at this stage, lam not concern- 
ed with the maintainability of the suit filed 
by respondent II and whether there was, 


. asa matter of fact, an account between the 


: parties in respect of the consignments of wool 
or whether the contracts are distinct and 
separate. But I cannot interpret the plaint, 
as Mr. Dipchand asks me to do,.as restricted 
only to the previous account, nor when the ap- 


. plication for stay of the suit was filed, was 


the plaint understood as being confined 
only to the previous account. There is not 
a word in the stay application which sug- 
gests that the points in dispute in the suit 
are wholly-different to these that are referred 
to arbitration, in fact if it were really so, 
no application for a stay of the suit would 
“have been necessary, as the reference to 
arbitration and the award would cover 
different ground tothat mentioned in thesuit. 
Mr. Dipchand has strongly relied on Ex. 5 
sent by respondents II in reply to the de- 
mand notice Ex. 4 of respondents I and 
he contends that the reply clearly indicates 
that respondents II’s sole objection to the 
.payment of the amount was that respondent 
Ihad overcharged certain items in the 
-previous account and that unless there was 
.a refund of the differences; they were not 
-prepared to pay up the amount referred to 
“In Ex. 4. Itis true that Ex. 5: does not 
convey the impression contended for, but 
it is the suit in the Beawar Court that 
.Should be the determining factor whe- 
ther it embraces or not the disputes that 
"were referred to arbitration. .In para. 1 
of their plaint respondents II refer tothe 
- total wool transactions effected ` through 


^ 
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. respondents I and para. 3 ofthe plàint is 
“as follows: “That the defendant (respondent 
I) without the receipt of- the account of 
` the sales of the bale$ and without the settle- 
ment of complete account of hundis, cheques 
and differences, showed loss-to plaint- 
iffs’ (respondents H) firm by wrong and 
illegal. account and recovered the amount 
according’ to his own demand,” and the 
` prayer in the plaint after reciting that the 
plaintiffs called upon the defendant-to rend- 
‘tion of account which was refused, prays 
. ‘that the defendants be directed to render 
an account to the plaintiffs of their trans- 
‘actions with them that is of all their trans- 
actions: through them and not only a part 
of them, Further by Ex. 11 the notice sent 
by respondents II to respondents I and ‘the 
arbitrators, after they were informed’ of the 
reference to arbitration, respondents II 
intimate to the latter that a suit has been 
filed for accounts “which will settle. the 
whole matter.” Whether, therefore, the re- 
lief sought by the respondents II in their 
suit will be accorded to them or not, the 
suit on the file of the Beawar Court is 
one that embraces the disputesreferred to 
arbitration. f ; 

The important question now arises, is 
ihe award bad by reason of. the pendency 
of the suit? The-suit was filed as I have 
. pointed out on the 26th: November 1919, 

the. awayd is dated the. 14th April 1920, 


and the applieation for the stay of the suit. 


on. which no order*has yet been passed by 
the Court either staying in the suit or dis- 
missing the application was made on tke 
‘2ist July 1920. - 

In Doleman and Sons v. Osset Corporation 
-(4), Fletcher Moulton, L. Ji, explained the 
position of parties when notwithstanding an 
arbitration clause in the contract between 
them, a suit has been instituted by one 
of them. “The law will not enforce the 
speciio performance of an agreement to 
refer to arbitration, but if duly appealed 
to, it has the power, in its discretion to 
refuse to à party the alternative of having 
the dispute settled by a Court of: Law, and 
thus to leave him in the position of having 
no other remedy than-to proceed by arbitra- 
tion. If the Court has refused to stay an 
action or if the defendant had abstained 
from asking it to do so, the Court has seisin 


. ofthe dispute and it is by its decision, , 


© (4) (1012-3 K. B. 257; 81 L. J. K. B. 1092: 1077. 
seit 78 JP 10, G,R,015, C 0.7 Med 
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and by its decision alone, that: the rights 
ofthe parties are settled: It follows that 
in the latter case the private Tribunal, if it 
has ever. come- into- existence, is funcius 
officio, unless the parties agree de novo 
that the dispute shall be. tried by arbitra- 
tion and that the actiom itself shall be re- 
ferred. There cannot be two Tribunals 
each with jurisdiction to insist-on deciding 
the rights of the parties and to:compel them 
to accept its decision. This is clearly'in- 
volved in the proposition that the- Courts 
will not allow their jurisdiction to: be 
ousted,” D : d 

In the case of Ram Prasad Surajmull.v, 
Mohan Lal Lachmi Narain (5), it was held 
that when an action has been commenced 
upon a contract which: contains a provision 
for reference to arbitration, even if a refer- 
ence tò arbitration has . been made before 
the commencement of the suit, the award is 
of no effect unless thé suit has been stayed 
pending the arbitration. The decision of 
the. majority of the Court of Appeal in. 
Doleman and, Sons v. Ossett Corporation (4) 
was approved ofand followed. In Jokiram 
Kaya v. Ghaneshamdas Kedar Nath (6),1t was 
remarked that the principle enunciated in 
Doleman and Sons v. Ossett.Corporation (4) 
was of fundamental importance in.this class 
of cases and’ that’ when a reference. to. arbi- 
tration has been made and the-private Tri- 
bunal has come into existence, the effect of 
the institution of the suit is that, from that 
very moment thearbitrators become: functus 
officio, that is, their authority.to deal fur- 
ther with the matter-becomes extinguished 
and in Appavu Rowther v. Seeni Rowther 
(7), it was held that a-private-reference. to 
arbitration of a subject of a dispute does 
not prevent either party filing a suit in:a 
Court ef Law in respect of the-same matter, 


‘The arbitrators therupon become funcius 


oficio-and any award -by them is without 
jurisdiction. Ye’ ate E 
‘It is clear that the: jurisdiction of a Court . 
is not taken away either by..a submission 
clause in a contract, or by the existence: of 
arbitration proceedings; the right of a 
party to seek the assistance of the Courts 
is unrestricted, and the Courts. will not 
permit their jurisdiction to be ousted. 
When, therefore, a party who has either 
signed a contract containing a submission 


(5) 60 Ind: Cas. 895; 47 O. 722438 C. L.J.07.. ^ 
9 61,1nd. Cas. 380; 47 C.849; 25 C; W, N; 62. — : 
(7) 42 Ind, Ops, 914; 41 M. 115; 39 M. L. J. 177; 0 
, W. 243, i MA 


jo! 
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clause or has. signed the reference to arbi- 


‘tration, files a duit in Court in respect of the 
matter ‘that he has‘ contracted to refer, to per- 


.mitthe other party to invoke the assistance a3 


of à private” Tribunal would bèto have two 


Tribunals éach with the jurisdiction to insiat - 


on deciding the rights of the parties and to 
compel them: to accept its décision, involv- 
_.ing’a race between’ them'as to which should 


be first to give its decision. . As the juris-- 


diction ofthe Courts is'notto be ousted, 
whenévera party to" a submission brings 
an action in réspect of any matter that he 
has contracted to refer, he may be-liable to 


damages for the violation of his contractual : 
obligation; but thé Court’ that has seisin . 


of the’suit, is the’ ohly Tribunal for the time 
being invested with, the jurisdiction to de- 
cide the righisof the parties and. the arbi- 
trators . become functus oficio: and their 
: authority to' deal with the disputes abates. 
, Fhe Suit will dot: affect the validity of a 
prior reference which was in conformity. 
with the agreement between the parties, but 


whei a suitis filed: in réspect of a matted - 


Contracted to bé referred to arbitration, 
the arbitrators’ must stay their hands either 


^ permanently, which impliesthe extinction of 
their authority, if the*Court decides: to"re:. 


serve to'itSelf sole jurisdiction i in thé suit, 
or temporarily, if the Court is of opinion 
on application made to it; that the parties 
shoild be relégated to the Tribunal of their 
‘choice, and: their dispütes: decided by arbi- 
tration. I see no reason to dissent from 
the view which, I ada "member of the B&rch 
` expressed. in. the case of Ramchand `v: 
Govindram (8), where- I made .the follow- 
ing- observatioris: ' “When a” party” to 
“8 contract- files a suit in respect, ‘of any 
matter that he; has. contraeted to referto. a 
private: ‘Tribunal, the Court is not.ousted of 
its jurisdiction to: try the suit,- ‘It is open 
to the other party to apply for stay of the 
suit on the ground of the contractual liabili- 


Ay . to: refer. the: matters in dispute to arbi- 


tration and-tlié* "Court may, in a'proper case; 
hold its hand, and. refuse" td: proceéd’ with 
the trial‘of-the suit... But in the event of no 
application: being. ‘made to the Court for a 
. Stay of the- guit, ‘the | Court has seisin of 
the disputes between. the parties, can proceed 
fo adjudicate ypon: them. and. its decision 
is binding: tipon-the par ties." 
in the present: case ab’ application for- stay 
` of the suit hag-been. made: after-the- award, 
but. there can:be-no,; iquestion.: that. during 


(BH; Cag. 150;'18 Bak. R. 183 at p. 199; * 
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made. after the suit is invalid. 


of the institution of thé' suit; 


-- Undoubtedly < 
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the pendney of the suit the arbitrators held 
their sittings and passed their award, I 


“think the authorities are clear that they 


were: not compéten to do so. 

Mr. Dipchand in his: able argument -has 
conténded that unless” and untilthe Court 
décidés the question, Whether the suit should 
be stayed or not, it has not seisin of the 
suit filed. before it. and consequently there 
can be rio: conflict of ‘jurisdiction: He relied 
on the case of Khillooram v. Louis Drey- 
fus&, Co. (9) and discussed it at great length. 
In this cage there ,Was'a reference to arbi- 
tràtion on the Jst May, on the 28rd May 
thé’ suit was filed, òn the 17th June an 
award was passed by the arbitrators and 
on-the “4th August an order was made by 
the Court staying thé suit. It was held 
that the filing of the suit did not in- 
validate the referencé to arbitration and 
as the Sub-Judge stayed the suit, the arbi- 


' trators had jurisdiction to pass their award. 


There is an important distinction between 

this suit where an order for stay of the suit 
had been made.by the Court though after 
the award’ àüd. the present one where there is 
no order for stay- -and Pratt, J. C., expressed 
the -opinion in, the former case that if nc 
stay of the suit has been obtained an award 
I think the 
judgment of Mukerji, J., in Jokiram Kaya 
v. Ghaneshamdas’ Kedar Nath (6) offers a 


S solution” of the "difficulties 


raised by’ Mr. Dipchand basing them on 
the judgment, in" the case of Khilooram 
v. Louis Dreyfus & Co. (9). The following 
passages at „page 855* are very pertinent 
to the poiht:-"The institution of the suit 
cannot, However, retrospectively affect the 


validity- of, the-reference. which when it 


was. made, wasin exact conformity with 
the: agreement - of the” parties’, And 
again "In- thé case before. us, the arbi- 
tration proceedings were properly institut- 
ed.and' carried’ on; till up tothe moment 
that suit 
could hot, on any conceivable prineiple of 
law, relate back to. the date of reference 
and affect the validity of- the proceedings 
Which" ‘had’ followed’ thereon". Hence 


though “filing of the suit does not invalid- 

ate the reference to arbitration, yet the 

. effect ofthe instiution of the suit ` ig; that 
fronti ‘that, very moment the arbitrators be- 

come 5 fünclus officio, and a conflict of juris- 

diction: is.avoided. This can i a on 

- (97 52 Ind: Cas: 130; BS 


WLR. 8 





` 


_ -Where the facts state 
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the hypothesis that the Court in which the 
suit is fled acquires sgisin of the suit im- 
inédiately onits institution and its juris- 
diçtion to tryit cannot remain suspended 
till’ such time as an application -for stay of 
the suit had been made toit and it decides 


Whether it should proceed with the suit or 
hot. - : 


Tam therefore of opinion that the award 


made during the pendency of the suitis bad 
and niust be taken off the file as of no 
effect. As my finding on this point has the 
support of decisions of eminent Judges, it is 
unnecessary to discuss the other objections 
raised to the filing of the award. 
N. H.. i Award set aside. 
l Costs on respondents I. 


\ 
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MADRAS HIGH COURT. 
CIVIL APPEAL No, 359 or 1922. 
August 4, 1924. 

Present:—Mr. Justice Rañesam and ' 
Mr. Justice Reilly. 

L. A. SUBRAMANIA IYER—DEFENDANT 
No. 4—APPELLANT 


. versus . 
R. H. HITCHCOOK— PLAINTIFF — 
; RESPONDENT. 


Libel—-Fair comment, what amounts to—Damages, 
assessment of-—Nominal and exemplary damages, when 
can be awarded---Civil Procedure Code (Act V of 1908), 


` 0. VI, v. I7, O. VIII,rr. 8, 5—Amendment of plead- 


ings—Denial, what constitutes—-Admission, whether 
can be retracted. : ` 

Bodies of trained, disciplined and organized ser- 
vants of the Government acting under the instructions 
and directions of superior officers, such as the Police 
and the Military, are expected not to give way to 
feelings of vengeance and to observe a higher stand- 
ard of conduet than untrained, undisciplined and 
unorganized rabble in the street among whom they 
are expected to keep order. [p. 902, col, 2] . 

Just, however, as a higher standard of behaviour 
is expected from the Police and the Military as com- 
pared with the crowds in the streets, similarly from 
a body of cultured, highly edueated gentlemen pre- 
paring to make an enquiry, is expected a calmer and 
more judieial attitade than is to be expected' from 
mere casual narrators. [ibid] . i 

are correct, reasonable and 
even plausible, criticism may be justified as fair com- 
ment, But if there are no facts to warrant the defama- 
tory imputation the defence of fair comment cannot 
be maintained in an action for libel. [p. 903, col. 2.3 

A person who makes a defamatory statement can- 
ibt gscape liability in respect of it merely because he 


` made it honestly but without due care, [ibid.] 


In a. suit to recover damages fer lihel nominal 


“< 


SÜBRAMANÍA IYER v, HifOHCOCE,. - 


- limits of j 


- i t 
e : 


Bm us E 
[88 T. C. 1958] 
damages will be awarded only when the plaintiff is 
content to cledr up his character, and does not care to 
put money in his pocket. [ibid.] : 
In assessing damages in a case of libel the conduct 
of the defendant during the proceedings may be 


considered but such conduct is only his conduct in 
the First Court. The repetition in the Appellate 


Court of the defence in the Court’ below cannot be . 


considered as aggravating conduct. [p. 904, col. 1.] 

Where no private malice or personal, grudge has 
been proved and it is shown that the defendant acted 
throughont in the public interest, the ‘case is not one 
for exemplary damages. [ibid.] 

Per Reilly, J.—The right of fair comment on 
matters of publie interest is a right whioh it is the 
duvy of the Courts carefully to guard and liberally 
to interpret. jp. 912, col. 1.] -> 

Rules 3 and 5 of O. VIII of the C. P. O. must be 
read together. The words “stated to be not admitted" 
in r.5 must be taken to mean "specifically stated 
to be not admitted." [p. 906, col. 2.] 2 : 


A High Court Vakil, like any one else, may make 
a mistake or omission in his pleadings and if he 
has really done so he is as much entitled as any one 
else to put the matter right by amendment in order 
that the real question in controversy between him 
and his opponent may be, decided. So far from being 


-slow to grant leave to amend pleadings or from. pin- 


ning the parties to the strict letter of their pleadings, 
it is the duty of the Court to assist parties in bring- 
ing out clearly the real questions in issue between 
them. The questions in controversy “between tho 
parties, however, which should be brought out | 
clearly and decided are, save in exceptional cases, the 
questions in controversy when the parties join issue, 
that is, when the defendant puts in his written 
statement. They donot include new questions which 
the defendant neither wished nor intended then to 
dispute but which at a later stage in the proceedings; 
either because he has changed his mind or something 
has happened after he filed his written statement, he 
thinks it profitable to dispute. [p. 907, col. 2.] 


A defendant who deliberately and under no mistake 
or misapprehension admits a material faet in his 
written statement cannot be allowed, at a later stage 
in the proceedings, to change his front ‘and make a 
new case for himself by denying that fact. [ibid.] 


In criticising the conduct of the Police on the 
occasion of a riot, the defendants stated in a report 
that the Police and the superior officers were, before 
the commencement of the riot, engaged in a criminal 
conspiracy for the purpose of provoking a breach of 
the peace and violence on the part of non-co-operators 
and then using reprisals and finally fixing the. res- 
ponsibility on the movement of non-co-operation, and- 
they went on to say that they considered the evidence 
was conclusive and unimpeachable about the com- 
plicity of plaintiff, who was the District Superintend- 
ent of Police in the. transaction. In a suit for 
damages by the plaintiff for libel, it was found that 
the Policemen had misbehaved on the day in ques- 
tion, but that there was no proof of any ‘conspiracy 
much less of plaintiffs complicity in it: 

Held, that the report had gone far beyond the 

justifiable criticism and any plea of fair com- 
ment-must, therefore, fail. [p. 912, col. 1.] , 


Appeal against the decree,of the Court 
of the Subordinate Judge, South Malabar 
at Calieut,in O. 8. No. 96 of 1921, - 


[85 I. C. 1928) 


Anantakrishna Iyer, P. S. Narayanaswami 
Iyer, T. S. Anantharama Iyer and .C. S. 
. Swaminathan, for the Appellant. ` 
+The Advocate-General- and Mr. A.-V. K. 
Krishnan Menon, for the Respondent. - 
‘JUDGMENT. . - - 
Ramesam, J.—This appeal arises out 


of a suit by Mr. Hiteheock, the District 


"Superintendent of Police, South Malabar 
against five defendants for damages for 
libel, contained in a report issued, in April- 
"May 1921, by them entitled—" Police Crimes 
in Ottapalam." The -Subordinate Judge 
gave a decree for Rs, 6,000. Only the 4th 
defendant, the only defendant who filed a 
written statement (in the proper sense of 
the term) and defended the case—appeals. ` 
. Mr. T. R. Ramachandra Iyer, for the ap- 
pellant argued, at the outset, certain pre- 
liminary matters relating. to the course of 
the trial in the Court below. The issues 
weré settled on 15th February 1922 
and the case came on for trial on the 
3rd April 1922—to which day it was 
first posted. It is now argued (1) that the 
Subordinate Judge erred in refusing the 
adjournment prayed for by the 4th defend- 


~ant on that day and iniproceeding with the : 


examination of plaintiffs witnesses; (2) 
that the Subordinate Judge ought to have 
- re-called the plaintiff for cross-examination 
in June, the 4th defendant not having 
cross-examined him on the 3rd April; (3) 
.that the Subordinate Judge ought to have 
framed the new issüe applied for by the 
. 4th defendant (see page 18 of the pleadings); 
and (4) that the Subordinate Judge ought 
‘to have permitted the amendment of the 
Ath defendant's written statement (vide page 
21 of the pleadings). i s 
Points 1 and 2 are to a certain extent 
connected; ` Point 4 is similarly dependent 
on point 3. 


I do not 


D 


think it necessary to deal with 


these poirits in detail as my learned brother- 


has done so at great length —I agree with the 
Subordinate Judge and with my learned 
brother in their conclusions, As to the 
first point, the question now ia not whether 
the Sübórdinate Judge might not or might 
have granted on adjournment on the 3rd 
April but whether ‘his refusal calls for any 
interference ch our part now. Seeing that 
the trial of the case was not closed on that 


.day -but was adjourned to June. and that: 


only: the plhintiff'S8E witnesses were then ex- 
amined, I am not- satisfied ‘that the proce- 


t 
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dure of the Subordinate Judge has pre- 
judiced the defence. Nor am I satisfied that 
there was any justification for the defend- 
ant in refusing to  cross-examine the 
plaintiff on that day with the materials 
then available. It follows that the appel- 
lant's contention on the 2nd point also must 
be disallowed. ` 

. Ido.not feel called upon to discuss the 
large number of English decisions cited 
by Mr. Ramachandra Iyer on the other 
points. Ona careful perusal of the written 
statement and having regard to the fact 
that application for a new issue and for 
amendment of the written statement were 
not made on the 8rd‘April when the case 
was partially tried but only in June, I 
am satisfied that the additional defence 
was not originally intended to be raised 
by the original written statement. In say- 
ing so, I.do not mean to say that the 
4th defendant took part in the prepara- 
tion of the report. Perhaps he did not. 
All that I-mean is that, at the time, he 
was content to sailin the same boat along 
with the other defendants and not to raise 
any defence peculiar to himself though 
available. This is also the conclusion of the 
Subordinate Judge. 

I now come to the merits of the case. 

On the 26th April 1921, there wasa stu- 
dents' conference at Ottapalam. It followed 
three other conferences— The Kerala Pro- 
vincial Conference (23,and 24th), an Ulema 
Conference and a Khilafat Conference (25th). 
First, we have to ascertain the events that - 
| It appears 
that the District Magistrate. ordered the 
plaintiff to have men for preserving peace. 
The plaintiff ordered the special Police to 
be kept in reserve and noto be in evi- 
dence. The three days (28rd to 25th) pass- 
ed off quietly. The plaintiff says “All 
through the week the Sergeant and the 
men of the resérve Police were complain- 
ing to me of insults by the party calling 
themselves volunteers. The shorthand Sub- 
Inspectors were complaining aboutthetreat- 
ment accorded to them in the pandal and that 
they were refused soda water by the persons 
outside. The members of the force behav- 
ed very well. I have cautioned them against 
offering insult.” I accept this evidence of 
Mr. Hitchcock. I believe that, not only 
he received complaints from his men but 
that it is likely that petty insults and annoy- 
ances (not actually amounting to any 


violence) were offered by some of the 


` 
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volunteers, . though I do-not think that 
the ‘Sub-Inspectors have any: right to com- 
plain if they :did not get- soda-water. The 
report of tlie^defendant itself Ex. B sup- 
ports Mr. Hitchcock’s eyidence. ' At page 5 
it says "Until then there was every reason 
to believe that the reserve -Policé’ headed 
by Mr. Hitchcock, the District Superintend- 
ent of Police, the Assistant Superintend- 
ént of Policé and other ‘Officers contri- 
buted a good deal to'the success of the 
conference by their non-interference.” 
Mr. Hitchcock was to leave Oftapalam 
by the mail train of ‘that’ day which was 
to arrive at: 10-30 A.M., but. arrived late at 


11-8.. Hë- Avent to the: ‘Railway Station but 


on being’ informed that ihe train would 
be late went back to the Policé “Station, 
having left a` Sergeant at’ the station to 
inform him’ of the arrival: of the train. 
At about the time that the train arrived 
the Sergeánt rushed on à cy cle to inform 
tlie plaintiff of the train's - arrival, “Mr. 
Hitchcock -immediately “hurried to the 
station. The-train left'at 11-13 and he ar- 
rived at Calicut at about 1-30 p.m. "There 
is not the smallest doubt about the time 
mentioned abové apart from: the Fact that 
Mr. Hiteheock has not been eross- -examined 
for no justifiable réason. During the time 
that he was at the Police "Station between 
10:30 ànd 11-8 the Special Police Constable 
No. 615 caño up with D. W. No.6, Kun- 
happa Menon, the: Captain of the Volün- 


teers for the Conference and told him that 


‘he was insulted by the latter. The plaint- 

"iff “told” Constable’ No. 886 to find out 
what was the matter and sènt them away.’ 

Mr. Hitchcock also swears “During the time 

1 was at Ottapalam, there was no complaint 

. madé to me against any Police, Officers 

about ^ insults offered to any -mém- 

ber of the Congress ‘party ` or Conference 

. párty." I unreservedly accept this evidence 

of Mrz 'Hitehiéock. 
: But? a “a matter, of fact,’ other incidents 


M 


According tö té! afaterhents which form 
the appendix to the report and which were 
vhalysed“in the report, thé following per- 
séfis‘havé-been insulted, beaten or otherwise 
Beughly” handled by” ‘the Police nien of the 
Reserve Force. ` 
iz l'he ' ineidents were then 'considered in 
déteil'arid' his Lordship próceeded:—] 

UMy «&onelusicn" as to ‘the incidents of the 
26th are: 
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(1) The Reserve -Policemen Jeceived. 
sundry petfy insults from the Sélunteets 
and others; but kept themselves under rea- 
traint during Mie first thrèe- days (23rd to. 
25th). - 

(2) Thé pent ap. feelings bürstforth on 
the 26th and they were guilty of discredit- 
able conduct. Tsay, ‘discreditable’ in spite 
of ‘the insults they received, for bodies of — 
trained, disciplined and organised servants — 
of the ‘Government ‘acting under instruc- 
tions and directions of superior officers (such. 
as the Police and the Military) are expect- 
ed not to give way to feelings of vengeance 
and.to observe a higher standard of cori- 
duct than untrained, undisciplined, and uñ- 
‘organised rabble in ‘the street among whom 


. the former afe expected to keep order. 


if the report had contented itself with . 
criticising the conduct of the Reserve 
Policemen or even said that Mr. Hitchcock 
committed an error of judgment in not keep- 
ing the Reserve Policemen under ‘greater 
control, on the 26th (for he admits “I know 
that the ‘people would insult them and it 
would be difficult tó keep, one's temper 
when insulted") tlie report would not have 
been libellous. 

"But, as. it is, the report has gone. far 
beyond the limits of justifiable criticism; just 
as wé expect a higher standard ‘of be- ' 
haviour from the Military and the Police as 
cómpared with the erowds in the streets, 
similarly we expect from a body, of cultured, 
highly educated gentlémen preparing to ' 
make an enquiry, a a calmer attitude and a- 
more jüdicial attitude than casual narrators, 
The, defendants have Eriéyously fallen from 
this high standard, “Even with reference 
to the statements before them, their report 
contains grossly inaccurate ‘statements of 
fact. At page 24 the report says about . 
Kunhappa Menon "It was in their: presence 
that his Khilafat badge was removed, Hé 
explained to them how he was beaten, kick- 
ed, and dragged to their presence by the 
Police," These statements are not sup- 
ported by his deposition before them. - 

The following &tatements in the report 
(viz.), (1) it also shows that “the superior 
officers are accessories before thé fact. and 
after the fact," (2) "there is ev idencé on Tê- 
cord fo show. that the attack avas the result 
of a conspiracy carefully designed before 
hand"—may not necessarily refer to the 
plaintiff. As to the third gentenge. eomplain- ` 
ed otin. thejplaint, viż, "it was a decided 
"I do not think it has any 
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thing to do with the.incidenis of 26th April, 
Ab page 25 the report refers to an article 
by Mr. Ramunni Ménon in . the Hindu 
dated. ‘3rd March 1921 under the title of 
“Vagaries ofthe: District Authorities” and 
proceeds to summarise it. The next sen- 
tence’ refers to Mr. Thomas; "The last sen- 
tence. remarks "after referring to various 
other. vagaries of these District ` Officers 
- Mr. Ramunni Menon pointed out that....... z 
the people maintained perfect non- -violence 
and that it was a decided victory etc.” If the 
last. sentence is àn unfair summary of Mr. 
Ramunni Menon's article, it may be libell- 
ous but not with reference to-the incidents 
of 26th April ' 

The. next sentence. complained of i ig. "we 
consider that the evidence is conclusive 


and unimpeachable, about the complicity , 


of Mr.-Hitchcock-in the transaction.” The 
two incidents discussed in the sentences 
immediately preceding this. conclusion 
relate to Unni Krishna Menon and 'Kunhi 

oya.-I have already observed that the 
former's ‘identification, of Mr. Hitchcock is 
now known to be wrong. Kunhi -Koya 
never named him. One would have thought 


that- the defendants before using the words’ 


“conclusiveand unimpeachable” took greater 
care to satisfy themselves of the connection 
of Mr, Hitchcock with these two men, in- 
stead of . being content with ithe statement 
of Unni Krishna Menon., As the facts, had 
now turned, out, we know. Mr. Hitchcock 
did not see these men, and the conclusions 
stated without proper enquiry and mani- 


festly. erroneous cannot be héld to be justi-' 


fied.: The fifth sentence complained of is 
"Is it believable that -the Mallapuram Re- 
serve -Police could have thought of attack- 
ing the innocent people of. Ottapalane with- 
out being aided by the superior officers and 
the local Police.” -Leaving aside the doubt- 


ful innocence of the Ottapalam people one 


would think the answer is “yes.’ "The natural 
explanation of. the occurrences is not to 
bring-in the aid of the superior officers hut, 
to attribute it to the men themselves, In 
the present case, the petty-insults of the 
preceding days are enough to explain the 
fracas. 
were not known to the framers of the re- 
port, even then the prima faice conclusion 
should beto attribute: tlie conduct of the 
Policemen to the. men themselves and not 


to. explain ` wita reférence to. a supposed 


aid or-instigation by superior officers. 


- SUBRAMANIA IYER V. HITCHCOCK, 


Assuming these petty acts of insult- 


904 


the 6th and 7th sentences complained 
beyond saying that they were unjustified, 

lf the facts stated are correct, reason- 
able and even plausible criticism may be 


justified as fair comment {Hunt v. “Star” 


Newspaper Co. (1). but if: there are no 
facts to warrant the imputation, the 
defence of fair comment cannot be main- 


tained in an action for libel [Joymt v. 


Cycle -Trade Publishing Co. (2): The de- 


'fendànts cannot justify the libel by say- 
ing they. believed in the presence of Mr. 
: Hitchcock 


in the Police Station when 
Unnikrishna Menon and Kunhikoya were 
taken: there; for the enquiry on which 
such -belief could be based was incomplete 
and they could easily have ascertained 
the actual facts if they took greater care 
to ascertain il..-The statement about the 
evidence of his complicity being conclusive 
and unimpeachable was made at their 
risk and they cannot escape liability 
merely because they made. it honestly but 


. without due care. [See also Halsbury's Laws 
"of England, Vol. 18, ss. 702-3 and page 706)]. 


` In Cooper v. Lawson (3), it was held that 

the statement "there can be but one answer 
to 'these very natural and reasonable 
queries, he is hired for the occasion" was 
rightly held to be libellous as it contained 
a:statement of fact which the defendant 
failed to prove. 
' As to damages, this ig not a case for 
nominal damages which will be awarded 
only when the plaintiff is content to clear 
up his character and does nof care to put 
money in his pocket (Odgers on Libel and 
Slander, “page 374). The libel is also 
Serious.. The appeal is also dismissed with 
costs. ' 

"The ‘plaintiff has filed ‘a memorandum 
of objections for enhancement of damages; 
I do not think it necessary to enhance 
the amount of damages for the following 
reasons. 

1. No special damage has been proved. 

. 2.° The Trial Court has made an honest 
endéavour to arrive at a figüre which will 
fairly compensate. the plaintiff for the 
annoyance and méntal suffering which the 
libel must undoubtedly have caused. It is 


for the respondent to satisfy us thatit is 
m (1998) 2 K. B 309 at p. 320; 77 Lid. K. B. 732; 
3 L. T. 029, 24 T. L, R. 452. 
it 1901) 2 K. B. 292; 131.3. K, B. 752; 91L. T. 


746; 1 P, & D. 15; 1 W. W. & è 


153. 
- (3) (2388) 8 A. & B. 
. 60D 8 L. J. Q. B. 9; 2 Jur, 919; 112 E. R. 1020; $1 


~ I.de not think it necessary to refer to R R: 713 
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inadequate. Besides the Rs, 6,000 award- 


' ed in this case, he obtained a decree for 


another Rs. 1,000 in the suit against the 
Hindu for the same. libel. He never 
filed an appeal against the other defendants, 

3. The learned Advocate-General referred 
to the fact that the 4th defendant con- 
tinued in this appeal to justify his libel. 

But while the conduct of the defendant 
may be considered in assessing the damages, 
Buch conduct is only the conduct in the 
First Court. The repetition in the Appellate 
Court of the defence in the Court below 
cannot be considered as aggravating. 
conduct. 

4. While the reckless conclusions of 
the defendant may amount to malice in 
law, no private malice or personal grudge 
has been proved in thecase. The defend- 
ants acted throughout in the public 
interest. Therefore, it is not a case for 
exemplary damages. : 

. 5. The incident of 26th April lead to 
the fair comment that Mr. 
might have more efficiently postponed his. 
departure for another day and in any 
event, did not on the 26th April exercise 


“such efficient control over the men of the 


Reserve Police as the public had a right 
to expect and as he exercised on the pre- 
vious days. This is also a ground of dis- 
allowing exemplary damages. 

In the result the memorandum of ob- 
jections is dismissed but without costs. 

Reilly, d.—The -plaintiff who was 
District Superintendent of Police, South 
Malabar, sued the five defendants ` for 
damages for certain statements contained in 
Ex. Ba printed: pamphlet entitled "Police 
Crimes in Ottapalam, being the report 
of the Emergency Committee appointed to 
investigate and report on the Police tyranny 
in Ottapalam on 26th April 1921," at the 
endof which areprinted the names ofthe 
defendants with the symbol “Sd.” before 
each as if each had signed the original, 
and contained alsoina copy of the report 
which appeared over the names of the 5 
defendants in.the issue of the Madras 
newspaper The Hindu for llth May 1921, 
Ex. A. Defendant No. 4 alone contested 
the*suit. The Subordinate Judge made 
a decree for Rs. 6,000 and costs against 
the defendants. Defendant No. 4 appeals. . 

2. Mr. Ramachandra Iyer for defendant No. 
4 argued grounds Nos. 4 and 7 of his appeal 
ag preliminary grounds, They are to the 
effect that the Subordinate Judge miscon- 
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strued the pleadings in the suit and mis- 
understood appellant's defence, that he 
erred indismissing the appellant! s petition 
to frame a special.issue whether appellant 
wrote or published or caused to be publish- 
ed the report in question and that if there 
wasany ambiguity in appellant's written 


. Statement, the. Subordinate Judge should 


have allowed appellant's applications for 
its amendment. In considering these “con-: 
tentions, it is necessary to examine the 
pleadings in some detail. In para. III (c) 
of the plaint, itis set out that some incidents 
are said tohave occurred at Ottapalam .on 
26th April 1921, in which some members of 
the ? Mallapuram Special Police Force are said 
to have taken part, arid that- plaintiff was 
apprised of some of the said incidents for 
the first time when he reached Calicut Rail- 
way station from Ottapalam between 1 and 
2p.m. on that day. In para. DNI (d) it is 
alleged that defendants constituted them- 
selves or were constituted into what has 
since been described as an “Emergency Com- 
mittee” with the professed object of in- 
vestigating the causes and details of the said 
incidents and wrote and published and 
caused tobe published the so-called report 
Ex. B. In para, II (e) are set out? extracts 
from the report Ex. B, which plaintiff alleges 
were written, published and caused tobe pub- 
lished by defendants falsely, maliciously and 


_ withoutprobable cause and constitute grave 


andserious libelsagainst plaintiff personal- 
ly andin the way of his office as superior 
District Officer of the Police Force of South 
Malabar, In para. IIT (f) it is stated that 
the so-called investigation into-the alleged 
incidents was un-authorised, highly colour- 
ed by bias and’ used as a convenient 
pretext forthe malicious vilification of the 
executive heads ‘of the Malabar District; 
of whom: plaintiff was one. In para. III (h) 
plaintiff charges, defendants ^with having 
in their so-called report fastened upon him, 
out of malice and spite, unworthy motives 
and criminal acts with the full consciousness 
ofhis absolute innocence and with de- 
liberate object of holding him up to public 
odium as an official tyrant unworthy of his 
office. In para. JIT (i) plaintiff states that 
he has been greatly injured by the libels 
in his reputation and by*vay of his office 
and has been brought into public odium, 
ridicule and contempt; and in para. IT (j) 
he claims damages from défendants, which 
he assesses at Rs. 20,000. Defendant No. 
4 fled- his written statement in the suit on 








[851 0. 1925] . 
24th October 1921.: Im para., l of the 
Statement. he says: “This defendànt does 


not, admit all or any ofthe allegations in 
the plaint except such a8 havebeen- express- 


ly admitted herein and as regards those' 


. allegations (by which I understand the 
- allegations not expressly admitted) this 
defendant puts the plaintiff to the proof 
of.thesame". Then.in para. II he submits 
that the report Ex. B embodies the con- 
clusions arrived at. honestly and in good 
faith at an inquiry held openly and im- 
partially on a matter of public. import- 
ance and is based upon evidence, which 


there is no reason to disbelieve and states - 


that the report is fair comment made in 
good faith and without any malice or spite 
on & matter of publie interest and is in law 


justified and privileged. In para. 3 he. 


submits thatthe extracts from the report 
quoted in para.. III (e) of the plaint con- 
stitute no libel and afford no cause of 
action to plaintiff and states that he does 


not admit the. correctness of the various. 


inferences drawn and the innuendoes, sug- 
gestions and interpretations made in res- 
pect of them in the plaint; In para. 4 of the 
statement defendant No. 4 denies para. 3 (f) 
of the plaint. In para.5 he denies the charge 
. of malice and spite in para. III (h) of the 


plaint; in para. 6 he denies that plaintiff has- 


been injured or brought: into public odium, 
ridicule and contempt; and in para. 7 he de- 
nies that he is liable to plaintiff in damages. 
1t will be noticed that this written state- 
ment besides raising pleas of justification 
and fair comment.specifically traverses every 
“material averment in. the plaint except 
the allegations that defendant No.4 was 
one of those who constituted themselves or 
were constituted: into 'the "Emergency 
Committee" and that he wrote and published 
and caused to be published the report in 
question. On 15th February 1922 the fol- 
. lowing issues -were settled in the presence 
of the Vakils of plaintiff and defendant No. 
4, viz Lo Uo S : . E 
. (1) whether the report mentioned in the 


plaint and .the, extract therefrom quoted 


in the plaint constitute -a libel on the 
plaintiff; . A > 

(2) whether the report in question is a 
fair, and. bora fide commenton a matter 
of public interest; a 

(3)-whether the report was justified and 
privileged: PELA ete ae : 

(4) whether, the plaintiff is entitled to 
.any damages, and if so. what; .. A est 
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. (S)iWhether the report was published 
maliciously. `- > 

- It will be noticed' that there is no issue 
about publication `of the alleged libels 
from which it ‘appears that the J udge 
understood that there was no controversy 
about publieation and that defendant No. 
4 admitted publication. On. the issuesso 


. Settled the parties went to trial, the final 


hearing being fixed for 3rd April, 1923. 

* 9... On that day defendant No. 4 put ina 
petition for adjournment(I.A. No. 1560f 1922) 
which was dismissed.. Plaintiff's witnesses 
were then examined and the suit was ad- 
journed to 19th June 1922 for the examina- 
tion of defendant No. 4's witnesses after a 
petition (I. A. No. 152 of 1922) that the cross- 
examination of plaintiff's witnesses might 
be reserved had been dismissed. On the 
next day défendant No. 4 presented a peti- 
tion (I, A. No. 158 of 1922) that plaint- 
iffs witnesses. might be summoned for 
cross-examination at the, next hearing. 
That was dismissed by the Judge on 7th 
April 1922. On 4th April 1922.defendant 
No. 4-also put in another petition (I. A. 
No. 159 of 1922) in which he prayed that 
summons might be issued for the pro- 
duction of certain official records; but that 
too was dismissed on 7th April, 1992 
when defendant No. 4 applied to this 
Court for the transferof the guit to some 
other Court; but that application was dis- 
missed on 5th May 1922. When the suit 
came on for hearing on. 19th June 1922, de- 
fendant No. 4 applied (I. A. No. 183 of 1922) 
for the framing of an additional issue, viz, 
"whether the 4th defendant wrote and 
published and caused to be published 
report in question". In the affidavit, Ex. R. 
accompanying this petition, defendant No. 
4 says that in his written statement hesaid 
that plaintiffs allegation that the defend- 
ants wrote and published and caused to be 
published the report was not admitted and 
that plaintiff should prove it, no, issue was 
framed about the signing or publication of 
the report; but in his order of 7th April 
1922 on I. A. No. 158 of 1922, that is, the 
petition for summoning plaintiff's witnesses 
to attend again for cross-examindtion, the 
Subordinate Judge had remarked that 
defendant No.4 was one of the persons 
who signed the report; as a matter of fact 
defendant No. 4 did not take any part in 
writing the report or in its publication, 


‘nor did he.sign it, As a mis-apprehension in 


regard to defendant 'No, 4'e responsibility 


4. Mr. 
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for the prepartion and publication of the 
report had “crept in", a specific issue should 
be framed on the poinf. The Subordinate 
Judge dismissed this application for fram- 
ing an additlonal.issue,'his view being 
that the proposed issue did not arise on 
the pleadings, on which it “must be held 
that defendant No. 4 had admitted the al- 


. legation in the plaint ihat he among others 


wrote and published and caused to be 
published the report. On .the failure 
of his petition for a.new issue defendant 
No. 4 on thesame day put in a petition 
L.A. No. 184 of 1922 for the amendment of 
his written statement by the addition ‘of.a 
paragraph denying that he even.was.a 
member of the Emergency ‘Committee and 
denying that he wasin any way responsi- 
bleforthe report and -that he wrote and 
published it or caused it.to be .published. 
The Subordinate Judge dismissed this 
petition for :amendment also and  pro- 
ceeded with the trial of the .suit.on .the 
issue originally framed. 

Ramachandra Iyers -argument 
for defendant. No. 4 on this part of the case 
is twe-fold,- firstly, that -publication is 
sufficiently .denied in his .client’s: written 
statements as .it stands,. ‘and secondly 
that if that is not so defendant No. 4 
should have been allowed to amend his 
written statement .so as to bring out 
the denial of publication which he in- 
tended originally to plead. ‘The question 
whether defendant No. 4 in his written 
statement did deny publication sufficiently 
for the purpose of pleadings depends on 
the construction of rr, 3 and 5of 0. VIII, C. 
P.C.. Rule 3 of that Order lays down that 
"It shall not be sufficient for a defendant in 
his written statement.to deny generally the 


. grounds alleged by the plaintiff, but the de- 


fendant must deal specifically with each 
allegation of fact of which he does not admit 
the truth, except damages." - l 
-That rule gives directions how denials 
are to be made. Defendant No. 4's denial 
of publication in his written statement has 
to be found, if anywhere, in para. lof 
that statement. .In that paragraph he says 
that he “does not admit all or any of the 
allegations in the plaint except such as have 
been expressly admitted" and as regards 
the unadmitted allegation he “puts the 
plaintiff to the proof.” No one can contend 
that this paragraph contains a specific 


denfal eof publication. The. paragraph is’ 


clearly a generat denial such as therulestates 
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to be insufficient; r. 5 ofthe Order goes on 
to state the -consequence of a defendant 
failing to observe the directionsof r. 3. It 
states that every allegation of fact in the 
plaint if not denied specifically or by neces- 
sary implieation or stated to be not admit- 
ted inthe pleading of the defendant shall 
be taken to be admitted (except as against 
a person under disability). Now it -is clear 
that the allegation in the. plaint that defend- 


_ant.No. 4 among others wrote and published 


and caused ‘to -be published .thé report 
in question is not specifically denied in 
defendant No. 4's written statement. Nor, 
in my ‘opinion, can that allegation -be 
said to have been denied by defendant No.-4 
in his written statement “by necessary 
implieation" within the meaning of r. 5 


.on the ground that a general denial in- 


cludes the particulars within the purview; as 
that would be to construe r. 5 in: à sense 
inconsistent with r. 3. Similarly the-words 
“stated to be not admitted" in r: 5 must 


' be taken to mean if we are to read the 


two rules together, as we must "specifically 
stated to be not admitted." To my. mind 
the strict -interpretation -of the two rules 
presents no difficulty: Itis true, as urged 
by Mr. Ramachandra Iyer, that it has often 
been recognised that rules of pleading should 


‘not be enforced to.a party's detriment 


so strictly inthis country as in England, 
but I am ‘here confining myself to the in- 
terpretation of the two rules in question. 
In this connection Mr. Ramachandra Iyer 
has drawn ourattention.to two English cases 
Adkins v. North Metropolitan Tramway Co. 
(4) and Grocott v. Lovati (5). In the -former ' 


-case to -each paragraph. of. the plaintiff's: 


statement -of claim the defendants replied 
that they denied each and all the severel 
statements and allegations set out in pars- 
graph so and so of the statementof claim ; 
and it'was admitted that the defendants in- 
tended to traverse all the material allega- 
tions “in the statement of claim. The deci- 
sion was that there was no ground for sirik- 
ing out the defence so framed. In Grccott 


. v. Lovatt (5) the plaintiff alleged. in para. 3 


Of his statement of -claim that the de- 
fendants on or abouta certain date falsely 
and maliciously wrote, printed -and publish- 
ed acertain handbill. The first paragraph 
of the defence was “The defendants deny 
the facts alleged in para. 3 of the state- 
ment of claim”. The Court of Appeal decided 


(4) (1894) -63 L. J. Q. B. 361; 10 R. 600. 
(8) (1916) W. N. 317; 618.4. 28 ^. 
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Judge was wrong ‘in treating the case as 
óne in which -defendants had admitted 
publication. Tt-will be seen tliat neither of 
the cases-quoted is teally similar to the-pre- 


sent case. "Iieach of the cases quoted the 


defendant-went much further towards'-a 
specific ‘denial: of the allegations in -thé 
plaint than defendant No. 4 has done in the 
general expressions used in.-para. |: of 
his written statement. ^ To-my -mind on-a 
strict ‘interpretation -or indeed:on any 
reasonable interpretation of rr. 3 and 5 of 
O, VIII, C.'P.: C, defendant No. 4 cannot be 
held to have: sufficiently denied the allega- 
tion of publication and must; therefore, be 
held ‘to have admitted publication. 


' 5, Mr. Ramachandra Iyer's:cobtention that 


defendant No. 4 should have been allowed 
to amend his written statement, so as to 
bring out, clearly the denial of publication 
whith .he intended originally to plead is 
“more serious, . Mr. Ramachandra’: lyer has 


(6), Cropper v. Smith (7), Hollis v. Burton (8) 
and Kisandas: Rupchand y. Rachappa, Vi- 
thoba. (9), as showing the principles on which 
leave to amend .pleadings should be grant- 
ed. Those cases do not go beyond the well- 
recognised .principle that, however. the 
necessity to, amend may have arisen, leave to 


amend should | always .be granted andat 


any stage in the proceedings in order to 
allow.the real question at issue between the 


parties to be raised on the pleadings unless. 


the párty applying, for leave bas. acted in 
"bad faith or- the- amendment will cause 
some injury to. the opposite party for which 
he cannot be fully compensated.by costs or 
otherwite. At this time of day it is hardly 
necessary to .quote authorities to support 
that principle, which has certainly not been 
disputed: by the learned. Advocate- General 
in this case, Hollis v, Burton (8) may per- 
haps be noticed fora moment as.in that 
ease Burton, who was a Solicitor and, there- 
fore, might have been expected to know þet- 
ter, made.a very serious admission by ,mis- 


take atid was subsequently allowed to with- - 
draw ib. by. amendment. That case is of. 


* (8) (157€) 10 Qb; De 392; 48 L, I. Ch. 495; 39 L. T. 

552. 97 W. R. 219. . : 

- (1) 1884) 26 Ob. D; 106; 53 L. J.-Ch. 891; 51 L: T. 

733; 33 WR. 60. - Ys zn neu mM es 

:.(&) (1892) 3. Cb. 9:6: C7 L. T; 146; 40 W, R. 610... 

(9) 4 Ind, “Crs, 126, 35 B, 6445.11 Bem. L, R 
42. a - : $ Su ; 


do 
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that, although -the defence was. pleaded : 
in -a loose “and -irregular form; the Trial’ 


: this sort, 


yO? 


some. particular interest in comparison with 
the present case as it appears that defendant 
No.4 isa High Court V&kil of long standing 
and ‘Targe experienee, whois no doubt well- 
acquainted with the rules of pleading. But 
&-High Court Vakil like- anyone else may 
make a mistake or omission in his pleadings, 


“and, if he has really done so, he is as much 


entitled. as: any one else to put the matter 
right by ameridment in order that the real 
question in coutroversy between him and 


his opponent may be decided. So far from 


being slow to grant leaveto-amend plead- 
ings of from pinning the parties to the 
strict letter of their pleadings, it is the 
duty ofthe Court to assist pártiesin bring- 
ing outelédrly the real questions in issue 


"between them. But, when-we speak of the 


reàl questions -in issue or in controversy 
between the parties, we must be careful 
as tó the stage of the proceedings to which 
Wwe refer. The questions in controversy 
between ihe'^parties which’ have to be 
brought out clearly and decided are, ‘save 


referred to several cases, Tildesley v. Harper | p AP tional: cases, the questions in con- 


troversy when the parties join issue, that is, 
when the -defendant puts -in his written 
statement. They do notinclude new ques- 
tions ‘which the defendant neither wished 
nor intended then to dispute, but which, 
at a later stage, in the proceedings, either 
because-he has changed hismind og because 
something has-happened after he filed his 
written statement, he thinks it profitable to 
dispute, A defendant, who has deliberate- 
ly and ünder no mistake or ' misapprehen- 
sion admitted ‘a material fact in his written 
statement cannot be allowed at a later stage 
in the proceedings to change his front and 
make a new case for himself by denying 
that fact. "As I understand him, Mr: Rama- 


-ehandra Iyer does not urge that defendant 


No. 4° should be allowed to do anything of 
His contention is that defendant 
No £ when he filed his written statement 
really intended’to deny that'he had publish- 
ed the réport in question. What we have 
to ‘consider is' whether" it is possible to 
accept that contention. ` | i 
“6. In the plaint there isa clear allegation ' 
that defendant No. 4among the other defend- 
ants - wrote, published and caused to be 


. published the reportin question, and with 


the plaint- was filed the pamphlet Ex. B 


, and theissue of the Hindu Ex. A in each 


of which defendant NG. 4's name is printed 
at'theend of-the-veport in-such a wayeas 


to indicate.that he had signed Xs original. 
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Defendant No.4 in his written statement 
traversed the ‘other material allegations in 
the plaint individually; but .according to 


his own account he did not think it necessary. 


to refer to.the very important allegation 
of publication exceptin his general refusal 
to admit in the omnibus paragraph -with 


which he.opened his statement.. At a very 
late stage of the hearing Mr. Ramachandra. 
Iyer has drawn our attention to the fact, 


that in his written statement defendant No. 4 
has not specifically denied the allegation in. 
the plaint that plaintiff was apprised for 
the first time of some of the incidents which 


happened at Ottapalam on 26th April 1921, 


when hereached Calicut, that day. That 
statement, Mr. Ramachandra Iyer contends, 
the whole course of defendant No. 4's con- 
‘uct ofthe suit shows, he intended to deny 
"but thereis no specific denial of it, from 
which Mr. Ramachandra Iyer asks us to 
infer that defendant No. 4 intended to deny 
it in his general refusal to admit in para. 1 
of his written statement, and from this 
again he asks us to infer that it may be 
true that defendant No. 4 intended to deny, 
also the allegation of publication in. the 
same general paragraph. The answer to that, 
is that logically it was nof-necessary to de- 
fendant No. 4's case to deny that plaintiff 
was first apprised of some of the incidents 
at Calicut and that, so far as that state- 
ment in the plaint was in any way material, 
it was sufficiently.traversed by implication 
in the plea of justification set up by defend- 
ant No. 4. The Subordinate Judge has 
fallen into an error in para. 19 of his 
` judgment in saying that the plea of justifica- 
tion set up by defendant No. 4 itself implied 
an admission of authorship. Defendant No. 
4 was quite at liberty if he wished, in such 
a case to deny publication and then to set 
up alternative pleas of justification, etc. It 
isnot because a denial of publication would 
conflict with a plea cf justification, that we 
can infer in this case that defendant No, 4 
never intended to deny publication. . But 
the learned Advocate-General has asked us 
to compare the written statement with the 
- plaint and to note the particularity with 
which other allegations in the plaint are 
traversed and to contrast the vagueness 
of the general refusal to admit, by which 
it is now contended defendant No. 4. in- 
tended to deny the allegation of publication. 


He asks and it may well be asked, is it likely ' 


*thgt any reasonable man, intending to con- 
test such a case as this and to put forward 


.* 
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the cardinal plea that he did not publish, 
the ‘alleged libels and had nothing what- 
ever to do with them would have put ina 


written statement containing no specific. 


mention of the plea though - traversing in 
detail almost every other allegation in the 
plaint. And here it must be remembered that 
defendant No.4 is not an ignorant or il- 
literate man, but a lawyer of experience. As. 
I have said a lawyer like anyone else may 
make a mistake oromission in the plead- 
ings in his own case. But is if likely that. 
a lawyer of experience intending in such. 
a case as this to deny publication would 
have filed such a written statement as that 
of defendant No.4in this suit? The state- 
ment was verified and signed by defendant 
No. 4 himself. Defendant No. 4 is asking 
us to believein spite of the form of his 
pleadings that he did intend to deny 
publication: In the circumstances I think 
we may legitimately look into his further 
conduct in the suit to see whether there 
is anything in it to make it probable or 
improbable that he had that’ intention. 
Issues in the. suit were framed on 15th 
February 1922. If one had never seen 


‘the pleadings. in the suit the first thing 


that would attract one’s attention on 
looking at the issues would be that there 
is no issue about publication. That 
shows at least that the Subordinate Judge 
was under the impression when framing 
the issues that no question of publication 
was incontroversy but that on the .contrary 


-defendant No. 4 had admitted publication: 


If, asis represented, defendant No, 4. in- 
tended to deny publication and believed 
that by his written statement he had denied 
publication, how was it that his Vakils in 
whose presence the issues were framed and 
who must have understood that that was 
a cardinal part of his defence, did not 
protest at once that a most important issue 
had some how been omitted ? The denial 
of -publication was not only an obvious 
plea, which it would be almost impossible 
for them to forget; it wasa line of defence 
which, if seriously intended would be far 
more easy to maintain than most of the 
other pleas raised. Oan it be believed that 
defendant No.4 and his Vakils were so 
negligent that they did not observe that 
on the issues ds framed the’ most. valuable 
line of defence was not available to them. 
But the matter does not end there.. The; 
Subordinate Judge has mentioned in his 
judgment that defendant No. 4's senior 


= 
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Vakil submitted draft issues in the. case 


and that it does not appear from those draft 
issues that-there was any intention to deny 
publication. The draft issues‘have not 
been submitted to this: Court but the 
Subordinate Judge's statements regarding 
them are not disputed. This shows at least 
how defendant No. 4's senior Vakil under- 
stood his written statement. It is possible 
that defendant No. 4 really -intended to 
deny publication but his Vakil was under the 
mis-apprehension that he had &dmitted it? 
And when the suit cameon for final hear- 
ing, it is clear that defendant No. 4 con- 
tested it strenuously. e 
he put in petitions for adjourning the trial, 
for reserving the cross-examination. of 
plaintiff's witnesses, for re-calling plaintiff's 
witnesses and for the production of further 
doeuments, and he also applied to this 
Court for the transfer of the suit from the 
Subordinate Judge's file. As he has 


As has been stated, 
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in giving the date of the cause of action 
That point too should have been råised 
before the'Subordinate "Judge if of any 
importance.  '' > 

. 8. Mr. Ramachándra Iyer has urged 
that the Subordinate Judge should have 
granted defendant No. 4's petitions of 3rd 
and 4th April 1922 for reserving his cross- 
examination of plaintiff's witnesses and for 
re-calling. those witnesses on another day 


for'eross-examination on the ground that 


defendant No. 4 had not then obtained the 
originals’ of the statements appended to 
Ex. B. on which that report was profes- 
sedly básed. The statements as printed 
at the end of Ex. B. were in defendant No. 
4's hands; but Mr. Ramachandra Iyer has 
urged that for the purpose of cross-examin- 


ing plaintiff the original statements were 


required. He has not been able, however, 
to explain to us why equally effective ques- 


_ tions could not have been put to plaintiff 


Shown by his affidavits in. support of those | 


petitions, defendant No. 4 himself was 
watching his interests "in the suit keenly. 
But inspite of all this, we are asked to 
believe that it was not until some time after 
the examination of plaintiff's’ witnesses 
had been concluded that defendant No.4 
discovered that such an important patt 
of his defence as denial of publication had 
been -omitted from the issues. An ex- 
amination.of the pleadings and defendant 
No. 48 own conduct in the’ suit leave 
no doubt upon my mind that he did not 
intend to, deny publication when -he filed 
his written statement. ‘In my opinion, there- 
fore, the Subordinate Judge was right in 
- refusing to allow him at a later stage to 
change his front und to put forward by 
amendment.a new case denying publica- 
` tion. k tied ' 

: 7. At the very close of the hearing of 
this appeal Mr. Ramachandra Iyer in his 
reply has suggested that the averment of 
publication” in the plaint' is not sufficient- 


ly specific, that it does not state where ` 
or to whom: publication was made nor ` 


how defendant No. 4 was’ responsible for 
publication either in Ex. A or B. Nothing 
was said about this before the Subordinate 


Judge, and the point is not raised inthe ` 


appeal memorandum. .If there would ever 
have been anything in the objection, it has 
been raised too late. Mr. Ramachandra Iyer 
has also brought to notice at the same 


Btage of the ` proceedings. thé- fact that . j 
‘attempts to goad the people to violence 


there appears to be a mistake in the plaint 


f 


e 


on the basis of the printed statements as on 
that of the manuscript originals. In his 
order on I. A, No. 150 of 1922 the Subordi- 
nate-Judge has remarked that' defendant 
No. 4 adopted a defiant attitude at the hear- 
ing of 3rd April 1922'and declined to cross- 
examine plaintiff's witnesses. Defendant No. 
4's cofiduct in this matter appears to have 
been very unreasonable; and when a party 
behaves in such a way at the trigl, he puts 
those who have to defend his conduct in 
the Appellate Court in*an unenviable posi- 
tion. Neither in this matter nor in the 
other’ interlocutory applications ` which I 
have mentioned do the Subordinate Judge's 
orders-appear to be improper. 
On the merits of the case it is unneces- 
sary. for meto add much to the judgment 
just pronounced by my learned brother with 
the result of which I agree. Mr. Rama- 
chandra Iyer has urged that most of the 
extracts from the report which have been 
set out in the plaint do not necessarily 
apply to plaintiff. It is true that the first 
two extracts, viz. (1) “it shows also that 
the local Police and superior officers are 
accessories before the fact and after the 
fact” ‘and (2) "there is evidence on record 
to show that the attack was a result of a 
conspiracy carefully designed beforehand” 
taken- by themselves, do not necessarily 
refer to plaintiff. The 3rd extract viz 
“It wasa decided vietory for: n0n-co-opera- 
tion’ movement’ and a correspondingly dg- 
cided failure: for the authorities ag their 
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had so thoroughly and signally failed" ap- 
pears in the report only as a remark made 
by D. W. No. 5 in a news paper article pub- 
lished by him in March 1922. But when 
we come to the 4th extract, viz, "We con- 
sider that the evidence is conclusive and 
unimpeachable about the complicity of Mr. 
Hitchcock in. the transaction", the refer- 
‘ence to plaintiff is specific. In regard to, 
this extract Mr. Ramachandra Iyer has con- 
tended that the “transaction” referred to 
is merely the taking of one Kunhi Koya to 
the Police (Station, whieh is mentioned 
in a few lines earlier in the report. But we 
must go further in the report to see what 
tlie. ‘“igrangaction” was. At the bottom of 
page 26 of Ex. Bi we find “hence the neces- 
sity fora conspiracy to provoke a breach 
of the pedce at Ottapalam on the morning 
of the “26th of April, and, if any untoward 
casualties or injuries were caused to the 
Police; to bring in all their instruments of 
destruction, into play and then attribute 
the whole thing to the movement of non- 
co-operation. ‘There is ample proof on re- 
cord that the Reserve Police of Mallapu- 
ram committéd ‘in furtherance of the com- 
mon object the various offences with which 
they“ have been charged”. i.e., house-break- 
ing, robbery, grievous hurt, robbery, 
assault and mischief as mentioned on page 
8 of-the report. - Then on page 28 we find 
“what do” all these expressions prove? 
They prove not only a pre-existing con- 
spiracy but also the method and manner of 
execution resolved upon by the con- 
spirators. They ‘establish beyond ever a 
shadow of doubt that all these conspirators 
before they started out, resolved to get at 
the Captain ofthe volunteers, Vakil Ramunni 
Menon, all Khilafat workers and volunteers, 
the Khilafat flags and any others who 
might oppose them and assault them às 
roughly’ as possible so as to provoke violence 
and then use their arms and ammunitions 
in the name of order and peace. They also 
show that it was part .of their campaign 
that the local Police should abet and aid 
the Reserve Police by accompanying. them 
to point out the persons they wanted. In 
this connection the important question is 


- whether Mr. Hitchcock, the District Super- - 


intendent, and the Surgeant. ofthe Reserve 
Polica had left Ottapalm ‘before the riot 
commenced with full knowledge. of the 
Bains.” Then on page.3l we. find the.ex- 
tract in question, viz, "We. consider that 


the evidenca is conclusive and unimpeach- 
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able about the complicity of Mr. Hitchcock 
in the transaction.” The argumient of the 
report from ‘the bottom of the page 26 


‘until we reach this extract is continuous, 


and it is clear that the “transaction” re- 
ferred to is the alleged conspiracy and 
the facts alleged to have | been done in carry- 
ing out its object. In the 5th extract viz., 
“is it believeable that the Mallapuram 
Reserve Police could have thought of attack- 
ing’ the innocent people of Ottapalam with- 
out being” aidéd by the superior officers 
and the local Police,” it is clear I think 
from the context that plaintiff is included 
in the superior officers." The 6th éxtract 
is “At Calicut there was no riot and liouse- 
breaking by the Police, whereas at Otta- 
palant riot and house-breaking” proceeded’ 
the attack on the Khilafat emblems and 
workers. Mr. Hitchcock and his Assistant 
did‘all that was necessary to use this un- 
lawful Assembly of:the Reserve: : Police- 
mei as an instrument to serve. their own 
purpose, without diréetly implieating thém- 
selves. And the next sentence of the report 
explains the last words of this extract by 
saying “Mr. Hitchcock hurried to thé sta- 
tion with full knowledge of what was going 
on with a view to avoid responsibility and 
save his reputation." .The 7th and 
last extract appears in the , report after 
the words “ on a review of the whole evi- 
dence” and is “we are of opinion that the 
Reserve Police of'Melapuram ‘the local 
Police of Ottapalam and the superior Police 
Officers were before the commencement of 
thé riots engaged in a criminal ` conspiracy 
for the purpose of provoking a breach of the 
peace and violence on the part of non-co-, 
operators and then using repfisals and 
finally fixing the responsibility on the 
movemént of non-eo-operation. We are. 
also of opinion that all the. above naried 
offences were committed by. the Reserve 
Police of Melapuram in furtherance. of 
their common object and. that they” failed 
to secure desired result.” Here again it is 
clear that plaintiff is included: in “the 
superior officers" mentioned. It must also 
be remembered,-on page 19 of the report itis 
stated that one of the questions for con- 
sideration is “if it (5e, the conduct of the 
Police) was the result of the previous coh- 


. Spiracy, whether the District Superintend- 


ent of Police Mr. Hitclicock and the Assist- 
ant Superintendent of Police gnd' the local 
Police were parties to. the conspiracy and to 
what. extent, if any.” .Taken with thei; 
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context there can be.no doubt, Ithink, that 14 isto the effect that, when they were ali 


the 4th, 5th, 6th and 7th extracts get.out. 
in the plaint Tefer to plaintiff. - 

It has not been contended by Mr.. Rama- 
Chandra Iyer that ifthese extracts refer to 
plaintiff, they are not defamatory. Indeed 
they are most gravely defamatory, Hardly a 
graver allegation could be made against an 
officer in the position of plaintiff whose 
duty it was to preserve: the peace of his 
district than that he played the hateful and 
shameful part of deliberately provoking a 
section of. the publie to break the peace. 


in order that the Police might have an. 


excuse .to bring “all their ‘instruments.. of 
destruction into. play," ...Further it is 
alleged that plaintif- entered into a 
conspiracy with .his subordinates to carry 
out this disgraceful plan. And finally itis 
alleged that he was guilty of the crowning 
meanness of deserting his men and leaving 
Ottapalam while the plan was being carried 
out in order to conceal. his part in it. 
These are atrocious allegations. 
ll. Defendant No. 4 has set up the plea 
' of justification, to- make out that plea hé 
has produced evidence that’ Madhava 
Menon, D. W: No. 6, thelocal chief of the. 
“ Khilafat' volunteers " was beaten by a 
Police constable at the Ottapalam Railway 
Station on ‘the morning of 26th April 1922; 
-was kicked by some other constables and 
was then taken to plaintiff.at.the Ottapalam 
Police station but made no ‘complaint’ to 
plaintiffiand was sent away, that Ramunhi 
Menon, D.” W. No. 5, the local Congress 
secretary after hearing about 10-30 a, M., 
that’ some shop-keepers and others had 
been besten went with D. W., No. 10 and an; 
: other man towards the Railway Station 
and then towards the Court building of 
which the Police Station forms. part'and on 
their way passed plaintiff who was going to 
the Railway Station, but did not speak to 


him, that when got to'the- shop of Narayana, 


Menon, D..W. No. 11, which is opposite the 
‘Court: "building; they; found that he had 
received a wound ‘on. the nose; that his 
. brother; D. W: No. 14,. had been beaten and 
that D: W. No. 12 had an ‘injury. on his leg, 
that after an altercation with a Police con- 


stable, a student who was with Ramunni. 


f Menon was hit on the back of his neck by 
the same constable and that a little later 
Ramunni Menon was- seized by some con- 
: stables and dragged towards the Police 
Station but was released before.he reached 


in the shop of D. W's Nos ll and 14 some 
Police constables aho had been chasing 
another man entered the shop; D. W, No. 14 
resisted them; the constables hit him, and 
he jumped down into the road; his brother 
D.. W. No.. 11 went to his rescue; he in 
„turn was hit by the constables and pulled 
‘out of the.shop; he fell into the road-drain 
and injured his nose, breaking one of iis 
bones; D. W. No. 12 was also beaten by the 
constables and fell down and hurt his 
'hand.and knee. Itis not clear from the 
evidence. of D. Ws, Nos. ll, 12 and 14 
when all this happened. D. "Ws. Nos. 11 
and 14 say it was between 10 and 1l a. M., 
D. W.-No..12 Says he posted a letter "about 
10 or 11.4. m.” and. was sitting in the shop 
after that when the constables arrived. 
From the .evidence of D. W. No. 5 Ramunni 
Menon it.appears that.D.. Ws. Nos. ll, 12 
and 14 had been beaten before he. reached 
the shop,.which was very soon after he 
passed plaintiff going to the Railway Station 
from the Court. building opposite to the 
shop.. But how. soon after Ramunni Menon 
and his companions met plaintiff he got to 
the shop has.not been made clear. D. W. 
No. 2, a.:correspondent of the Madras Mail, 
says. that he saw the assaults of Ramunni 
Menon and on D. Ws. Nos. 11, 12, and 14 
and. that- all these incidents happened 
within 10 minutes. D. W., No.*l4 says that 
after. he had: been beaten by. the Police he 
was taken to the Police Station; he saw two 
sahibs there, he heard that they were Super- 
‘intendents but he cannot say that they 
were , not Sergeants. It does not appear 
that D. W. "No. 11 or 12 or 14 had anything 
-to do with the non-co-operation movement 
and their evidence suggests rather that 
some Police constables had some private 
reason for attacking them. There is evi- 
dence that plaintiff left Ottapalam Railway 
Station by the train for Calicut at 11-13 
that morning. D. W. No. 3 who was in 
charge of the Ottapalam branch of a Calicut 
‘Bank says that he saw some men in khaky 
shirts chasing a man in front of his office, 
They abused ‘him-and made preparation to 
get into his office, desisted when one of 
them read the notice board; he sent a tele- 
“gram about the incident to-his heat office 
-at Calicut about 11-15 A. m. that day. It 
willbe.seen that, if every word of evidence 
produced- by: defendant No. 4 is true, it 
does not show that plaintiff knew befqre he 


it The evidence nf D, vs Nos, 11,12 and eft Den. that any: 9n. had heen 
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si 
assaulted by the Police and that it is 
ludicrously insuffieiént as a basis for the 


other allegations made against, him. I 
agree that the plea of justification falls. 


-12. There remains the plea of fait com- 


ment. `The right of fair comment on 
matters of public interest is a right which 
it is our duty-carefully to guard and liber- 
ally to interpret. But can the statements 
in question be brought within even the 
widest interpretations of fair comment? 
The conduct of the Police is undoubtedly a 
matter of public interest. If the evidence 
adduced by the defendant No. 4 regarding 
the conduct of the Police at- Ottápalam on 
26th April 1922 is true and it must be re- 
membered that it was not necessary for 
plaintiffs purpose in the suit to controvert 
that evidence, it was a subject on which 
comment, very strong comment, was legiti- 
mate. But the report goes far beyond that. 
Mr. Ramachandra lyer has harped upon 
the argument that, if Poliee constables ab 
Ottapalam acted in the way the evidence 
shows they acted on the morning of 26th 
.April 1922, while plaintiff was still in the 
village'or immediately after he left, it might 
reasonably be said that plaintiff was respon- 
sible for their conduct. In one sense the 
head of the District Police Force is respon- 
sible if the descipline of the force breaks 
down and the men get out of band. If tke 
evidence in this case is true, strong language 


might have been used on the way in which. 


plaintiff appeared to have discharged that 
responsibility without over-stepping the 
-legal limits of fair comment. But from the 
position that plaintiff must be held respon- 
sible for the conduct of his subordinates 


to' the allegation that he joined them in a 


conspiracy for the vile object attributed to 
hiñ in the report we have to jump over an 
unbridged chasm in the argument. The 
4th; 5th, 6th and 7th extracts quoted in the 
plaint contain unjustified allegations of 
fact. It makes no real difference in this res- 
pect that the 5th extract is put in thé 
form of arhetorical question and that the 
4th and 7th extracts are stated as conclu- 
sions of fact drawn from evidence. As the 
learned Advocate-General has: contended, 
these extracts are not fair and they are 
not comment. The plea of fair comment 
also fails. 
. 13. In regard to damages I agree that 
there is no sufficient reason to interfere with 
“the Subordinate Judge's decree. 
1. Iagree. that the appeal should. ja 
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dismissed with costs and the memorandum 


of objections should be dismissed without 
costs, 


` Appeal. dismissed. 
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MADRAS HIGH COURT. 
Crvi ArPEAL No. 265 or 1922, 
: July 9, 1924. ; 
Pr esent : -—Mr. J ustice Ramesam and 
Mr: Justice Reilly. E 
PERIGI VENKOBAOH ARLÜ-— DzrsxpAv 
—APPELLANT 
versus ` 
SANJI RADHABAYAMMA—PrAINTIE ' 
— RESPONDENT 

Procedure—Evidence in one case used in diis 
—QObjection by party—Irregularity. 

Where on the application of one of the parties to a 
suit, the Court used as evidence in the case the evi- 
dence in: another ease, though the application was 
opposed by the other party: 

Held, that the procedure was opposed. to Jaw and 
vitiated the whole trial as irregular. 

Appeal against a decree of the Court 
of the Subordinate Judge, Anantapur, i in 
Original Suit No. 16 of 1920. 

Mr. L. A. Govinda’ Raghava Iyer, for the 
Appellant, 

wep Advocate-General, for the Respond-, 


e UDGMEN T.—TheSubor dinate J udge 
has used the evidence in Original Suit 
No. 6 of 1920 as évidence in this case on the 
application of the plaintiff though it was 
opposed by the defendant. This procedure 
is opposed tolaw and vitiates the whole 
trial as irregular, , The appellant contends 
that he has | been prejudiéed by the irregu- 
larity and we'cannot say he was not, dor 
the Sub-Judge States he perused the "whole 
ofthe evidence so admitted and actually 
refers to the evidence of two witnesses in 
his judgment. 

The decree is set aside and the suit re- 
manded for fresh trial to: be disposed of 
according to law. Costs to abide result. 
The Court-fee paid by the appellant will 


be refundéd, 
Y. N. Y. Suit remanded. 
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CALCUTTA ‘HIGH COURT. 
MISCELLANEOUS. Oase- No. 87 or 1924. 
. August 19, 1924. 
Present:—J ustice. : Sir Hugh Walmsley, Kr., 
„and Mr. Justice Mukerji. `- 
‘ SUBODH CHANDRA ROY 
CHOWDHURYY —PETITIONER 
versus 


EMPEROR—Oppostrrs PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 
(7), 491—Extradition Act (XV of^ 1008), s. 23— 
Arrest, withbut warrant, when justified —"Credible 
information,” “Reasonable Suspicion,” what amounts 
to—Police Officer, duty-of-—Person liable to be extra- 
dited, when can be. arrested—Procedure after arrest. 

Petitioner's brother was arrested without a warrant 
"by the ' Caleutta Police &cting on the basis of two 
telegrams received from the Jodhpur State Police 
requesting the arrest and stating that the person 
whoa3 arrest was requested was “wanted for embezzle- 
ment of money to the value of a couple of lacs of 
répees" On an application being made by the 
‘petitioner under s. 491 of the Cr. P. C. for a writ of 
habeas corpus: 

Held, (1) that the Oriminal Appellate Bench of the 
High Court had jurisdiction to entertain and dispose 
of the application under s. 491 of the or. PE. 0; 
[p. 914, cols. 1 & 2 

(2) that the arrest of the petitioner's brother was 
unlawful as. the assertion contained in ths: telegrams 
from the Jodhpur State Police did not constitute 
“credible information” or create a “reasonable sus- 
pan as required by clause seventhly of s. 51 ct 

e Or. P. C. |p. 914, cob L|. 

Per Mu kerji, J.--Section 54 seventhly of the Cr. 
P. C. gives a Police Officer personal authority and 
involves a “personal responsibility and reasonable 
suspicion and credible information must be based 
upon definite facts which the Police Officer must 
consider himself. before he acts. under ‘the section 
and he cannot delegate .his discretion! or take 


n 
4 


shelter unto “the plea or judgment of another officer, 


- or. authority, [p. 916, col. 1 = 
The wording of ay seventhly of 8. 54 of the Cr. 
.T. O. clearly indicates that the ‘arresting Police 


7 Oficer -has to exercise his own judgment and form’ - 


“his own opinion as to whether he should or should 
not act and to enable him to do so he must have the 
necessary facts before him.. What is a reagonable 
complaint or suspicion must depend upon the circum- 
stances of each particular case but it must be at least 
founded on some definite fact tending to throw sus- 
picion on the person arrested and not’ on mere vague 
surmise or information. [p, 916,.cols. 1 & 2.] 5 
The last portion of clause seventhly of 6. 54 of the 
Or. P. O. contemplates cases in which ihere is a 
present liability and not cases in which there may 


be” liability in future for apprehension or- detention.: 
The issue .of some sort of process for extradition. 


- under the law would create such a liability although 
the process may not have arrived and is not avail- 
“able for execution. [p. 917, col. 2:] 


Even where allthe conditions necessary to satisfy 
the CM een of clause seventhly of s. 54 of 
Or. P. O. are made out and th2 arrest is validly or 
lawfully made the person arrested must forthwith be 
produced before.s*Magistrate in order that.the deten-: 
tion may conform to thé provisions of sg. 23 of the - 
Extradition Act. [p.918, cols, 1 & 2.] - 
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913 
Application under s. 491 of Cr. p. Ç. 


Messrs. Pugh, A. K. Basu and" Babu 
Satyendra: Kissore Ghose, for the PE 


“tioner: 

Mr. B. L. Mitter, for the Crown. 

. JUDGMENT. . 

‘Walmsiey, J.—This Rule was obtained 
under section 491 of the Cr. P. C. ; 

The circumstances are as follows:— 

Subodh Chandra Roy Chaudhury,a ser- 
vant of the J odhpur State was arrested by 
the Calcutta Police without a warrant on 
August llth.. He was produced before the 
Deputy Commissioner on August 13th when 
. an application for bail was practically refus- 
ed, for the sum demanded was prohibitive. 

It appears that the’ Calcutta Police re- 
ceived'two telegrams on or about August 
‘llth. The first in addition to personal des- 
cription said “wanted for embezzlement." 
The second, in addition to suggestions 
about possible movements said “embezzle- 
ment of money to the value of a couple 
of lacs of rupees”, This was all the in- 
formation which the Calcutta Police had 
when they arrested the man; and the search 
ofhis house yielded nothing. Both these 
telegrams were sént by “ Police " without 
further specification. : 

Since the arrest, and in answer to a 
telegram from Calcutta, telegrams .have 
been received from the. Judicial, and Poli- 
tical member of the State Council and from 
the Inspector General 4f Police, and from 
the Resident. The two former give a 
considerable amont of information as. ta 
the nature of tlie char ges preferred against 
.the arrested man.’ 

There isno doubt about the proper pro-' 
cedure in cases of this nature. Unders.7 
of the Extradition Act there should be a 
warrant issuéd by the Political Agent to 
the address of the Chief Presidency Magis- 
trate. I can quile understand that ‘that 
procedure may entail an amount of. delay 
which would enable the fugitives to escape, 
That, however, is a danger against which 
there i is a double safeguard. First, there’ is 
‘the oné specially appropriate to cases, such 
as the present, namely, application. to a 
Local Magistrate as provided bys. 10 of 
the Extradition Act. Admittedly, recourse 
was not had to this procedure. Secondly 
there is the wide power of arrest without 
warrant conferred upon the Police by s. 54 
of the Or. P. C. Of the ciauses in that sec-, 
tion, the. seventh is the one on which 


* reliance is placed for justification of the 
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Or 
arrest. n is urged that the conditions 
mentioned in that clause are fulfilled and ` 
the arrest was, theresore, lawful. 

'Thé* first question is whether the state- 
ments in the telegramsof the 11th August 
constituted credible information or created 
reasonable suspicion, “Now there was. in 
the telegrams nothing but a bare assertion: 


“no details as to how the embezzlement 


Y 


‘seventh `clause 
‘the arrest without a warrant was unlawful. 


was effected or how it was detected, were 
given. It appears tome that an assertion 
like that‘may suffice for a requisition, but 
is not enough when the conditions sug- 
gested, by the words credible and reason- 
able have to be satisfied. Those words 


‘must have reference to the mind of the 


person.receiving the information, and such 


‘bare assertions cannot form the material 


for the exercise of an independent judg- 
ment: they are enough onlyif the receiver 
subordinates his judgment to that of an- 
other, consequently I think that the first 
half .of the conditions mentioned in the 
is wanting, and that 


Itis urged that since then much more 
information has been received. That is. 
true: but-the nature of the offence alleged 
to have:been committed is still obscure; 
Charges of forgery and cheating hàve been 
added, and very likely they are appli- 


cable, but the statement of facts suggests 


that the forging and the cheating may” 


^" have taken place jn British India, Even 


now, therefore, Iam not prepared to say 
that all the elements’ required by the: 


' Beventh clause to s. 54, Cr. P. C., are estab- 


lished. As I take this view, J need. not” 


.go into the question whether later details ' 


maybe used to supplement the information : 
on which the arrest was made. 
Inmy opinion the telegrams received on 


. August 11th did not contain materials which 


would justify the arrest of the man Subodh 
Chandra Roy Chaudhuri without a warrant, 
His detention is, therefore, improper: andthe 
order that we must pass is that he be set at 
liberty. 

An objection has been raised to-day as to 
the jurisdiction of this Bench to entertain 
this application. It appearsto me that the. 
Amending Act of last year, Act XII of 1923, 
made such a great change that the Rules 
framed under the Code as it stood before 
the amendment and the praétice that for- 
merly obtained have now become ‘out of 
date, and in my opinion the terms of s. 491, 
er. P. O., ag it now stands, give this Bench 
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"furisdiction to. entertain. and dispose of the 
application.  . 

Mukerji, J.—I agree, . 

The learned Standing Counsel has raised ` 
a preliminary objeetion that the Criminal 
Appellate Bench of this Court has no: 
‘jurisdiction to deal with an application 
made under the provisions ofs. 491, Cr. P. 
C., or that, at any rate, having regard to 
the uniform practice which prevails as to 
‘the making of an application under that 
section before a Judge sitting om the Origi- 
nal Side of this Court, this Bench should 
not pass any order upon the present ap- 
plication. With regard to this matter I 
should like to say only this: that. by the 
amendment introduced by the Amending 
Act (XII of 1923) tos. 491, Cr. P. C, the 
‘rules framed by this Court for dealing 
with an application under s. 491 have now 
become altogether in-apposite and judging 
from the context ofs. 491, Cr. P.-C., the 
Criminal Appellate Bench of the High 
Court being the highést Court of Criminál 
Appeal or revision has got ample power to 
deal with the application. -I propose there- 
fore, to deal with the merits. The facts of 
the cass may shortly be stated as fol- 
` lows:—- 

Subodh Chandra Roy AE EN was 
arrested by the Police of Calcutta on the 
llth’ August 1924 at about 5-30.». m. He 
was placed before. the Deputy Commis- 
sioner of-Police on the 13th August. 1924, 
12th having been a Sunday, when ari appli- 
cation for bail was made on his behalf,. 
‘and it was urged that the arrest and deten- 
tion were wholly illegal. The Deputy Com- 
missioner of Police made an ordér that 
Subodh Chandra Roy Chaudhury might ‘be 
released on bail of rupees two lakhs; to be. 
furnishéd in ten sureties or less. - Subodh 
Chandra Roy Chaudhury was unable to 
avail of the said order, and his brother 
Sushil Chandra Roy Chaudhury applied 
to this Court under s. 491 of the Cr. P. C, 
and s; 107 of the Government of India Act, 
1915, for an order for setting him at liberty, 
and in thealternative, for reduction of 
the bail. In pursuance ‘of our order Subodh 
Chandra Roy Chaudhury was produced 
before us. We ordered his release on: hiş 
own bond of Rs. 5,000 andon his furnish- 
ing four sureties of Ra. 5,00 each or oné 
‘surety for Rs. 20,000, whichever might be 
convenient to him, pending ` Qur orders on 
.the application in so far as “it puters to- 
be one under s. 431, Or. P. oe 


wia th 
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It appears that the arrest was ' made. 
on the strength of two telegrams received 
by the Calcutta Police on or about the llth 
August 1924 which ran as follows:— 

“Ò. T. Jodhpur, 9 Raj, 

Police Commissioner, RA 

Subodh Chandra Chaudhur y Bengalee ‘of 
46A Bosepara, Baghbazar Calcutta, wearing 
eye-glasses, age about 35, bald head, stou- 
tish, wheat complexión, of the State "Audit 
Office. wanted for embezzlement, please 


arrest if found, goes in DERE habits at 
. times—Police.” 


“1. B. JTodlipus: u Raj. 66. 
. Commissioner of Police Caleutta. 

My wire of 9th instant regarding Subodh 
Chandra Roy Chaudhury to yoür address 
enquiries show that he may go to Chander- 
nagore, his wife and children.at Calcutta 
at address given by me in my telegram 
embezzlement of money tothe valueof a 
couple of lakhs of rupees please search his 
and his father's house and attach all valu- 
ables including money.— Police." 

After the arrest the Calcutta Police sent 
the following telegram to, the THEREIN: 
General of Police, Jodhpur :— 

*Jodhpur Raj Police, Jodhpur. 
. Your telegranis 9th, lith Subodh Chan- 
dra Roy, Chaudhury arrested nothing found- 
“on house search application going to be 
made in Calcutta High Court for release 
on bail wire full details of charges pre- 
ferred and when, extradition proceedings 
expected. . 
i Poliéé Commissioner. Calcutta,” 


To this, two telegrams were received by 
the Calcutta Police by way of reply, one 
from the Political and Judicial Member, 
State Council, Jodhpur; and the other from 
the Inspector-General of Police, Jodhpur. 
. They ran as. follows :— 

: “Jodhpur 14-99. 
; A Police Commissioner Caléutta. 

Thanks for your telegram of the 13th to 
our Inspector-General of Police. Subodh 
Chandra Roy Chaudhury was Assistant 
Treasury, Officer at Jodhpur when he fraudu- 
lently obtained from Railway Auditor two 
cheques Nos. B291780 and 48762 “for -one 
. lakh each and cashed them fraudulently 
at Ajmer and Bombay respectively and inis- 
appropriated the amount. Wanted here 
"under ss. 420, 409 and 467 Indian Penal 
Code. 
on.bail. “His co-accused under arrest here, 
Extradition prooéedings will be sent short- 


a 
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ly. Political and Judicial Member „State 
Council Jodhpur”. 
“Jodhpire 14° Raj. 72. 
Police- Çommissioner Calcutta. 

Please refer wire of last night from Poli- 
tical and Judieiál Member State Council 
Jodhpur, to your address. Offence under 
s. 409, Indian Penal Code non-bailable and 
importance of the 
offences the bail application of Subodh 
may kindly be opposed Moreover it is 
possible he may commit suicide or escape 


beyond reach if left to himself, Inspector 
General of Police." 
- It appears also that a further telegram - 


was thereafter received by the Calcutta 
Police from the Resident of Jodhpur which 


ran thus:— 


“Jodhpur Residency 
Police Commissioner Calcutta. 

2021 Reference. Arrest Subodh Roy 
Chandra (sic) Chaudhury by Jodhpur Dar- 
bar for offences under ss. 420, 409 and 467, 
Indian Penal Code. Warrant will be sent 
as soon as possible meanwhile kindly do 
not grantbail Resident." . 

The arrest as I have, said was made on 
‘the first two telegrams set forth above and 
it.issought to be justified by reference to 
claus? seventhly of s. 54. of the Cr. P. C. That 
clause runs thus:— 

“ Any, person who his been* concerned 


.in, or against whom. 8 reasonable complaint 


has been: iade or credible information has 
been,received or a reasonable suspicion 
exists, of, his having been concerned in, any 
act éémmitted at any place out of British 
India, which, if committed in British India, 
would have been punishable as an offence, 
and for which he is, under any law relating 


-to extradition or under the Fugitive Offend- 
ers Act, 


1881, or otherwise, liable to be 
apprehended or detained in custody in Bri- 
tish India". 

In dealing with the question as to the 
legality or ‘otherwise of the arrest under 
this- clause it would be Convenient first of 
all to dispose of an argument based on the 
decision in the case of In re Mukund Babu 
Vethe (1) which has been put forward be- 
foreus. That decision’ can no longer be 
treated as good law, since the addition of 
clause seventhly tos. 54, Cr. P.C, by 8.3 
of Act-Hi of 1894 # [Bee Émper or v. Husein 
Ally (2.]. | 


' (D) 19- B. 72;-10 Ind. Dee. (x, 8.) 49, ii 
VIRA E L. R. 463; 2 Cr, L, J. 489, 


o 
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To satisfy the requirements of this clause 
two cenditions must be present : First, that 
the person to be arrested has been con- 
cerned in any act committed at any place 
out of British India whieh if tommitted in 
British India would have been punishable 
as an offence or against the person a reason- 
able complaint has been made or credible 
information has been received or a reason- 

'able suspicion exists of his having been 
concerned in such an act; and second, that 
the person is liable for such act to be 
apprehended or detained in custody in 
British India under any law relating to 
Extradition or under the f'ugitive Offenders 
Act, 1881, or otherwise. i 

The first of these requisities contemplates 
either the proof of a- fact, namely, the fact 
of the person having been concerned in the 
act ora reasonable complaint, or credible 
information or a reasonable suspicion of 
his having been concerned therein. The 
wording of this part of the clause is very 
similar to that of clause firstly of the sec- 
tion. Under that clause it has been held 
by this Court In the matter of Charu Chan- 
dra Mazumdar (3) that the section gives a 


Police Officer personal authority and in-. 


volves personal responsibility and reason- 
able suspicion and credible -information 


must be based upon definite facts which 


the Police Officer must consider for him- 
self -before*he acts under this ‘section, and 
that he cannot delegate his discretion or 
` take shelter under the belief-or judgment 
.of another Police Officer. To provide for 
cases where ‘one Police Officer has to act 
on a requisition issued by another Police 
Officer clause ninthly has-been added by 
s. 10 of Act XVIII of 1923 which restricts 
the responsibility of the arresting Police 


Officer to theconditions mentioned in that. ` 


clause. In cases, however, where clause firstly 
applies the responsibility is that ofthe 


arresting officer himself and the principle 


laid down in the ease of Charu Chandra 
Mazumdar (3) still holds good. This 
. new clause does not affect the provisions 
of clause seventhly and in fact it 
has not been’ suggested before us ‘that it 
does. The wording of clause seventhly 
clearly indicates that the arresting Police 
Officer has to exercise his own judgment 


and form his own opinion as to whether he” 


should or should not act and to enable him 
. to do so he must have the necessary facts 
(Å W Ind. Cas. 57; 44 C.,76; 20 C, W. N. 1233; 

i8 Or. L. J. 73... g » 
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before him, What is:& reasonable com- 
plaint or suspicion must,depend on the 
circumstances of each particular case but 
it must be at least founded on some definite 
fact tending to throw suspicion ón the' 
person arrested and not on mere vague sur- 
mise or information. A general definition : 
of what constitutes reasonableness in a 
complaint or suspicion or credibility of an 
information cannot be given; both must 
depend upon the existence of some tangible 
proof within the cognizance of the arresting 
Police Officer ànd he must judge whether 
itis sufficient to establish the reasonable- 
néss or credibility of the charge inform- 
ation or suspicion. The first two telegrams 
give no facts whatsoever and ‘merely state 
that Subodh Chandra Roy Chaudhury. was 
wanted for having embezzled a couple of 
lakhs of rupees. They do not set out even 
so much in the shape of facts as were set ' 
out in the communication upon: which 
the Police acted in the case of Charu Chan- 
dra Mozumdar (8) referred to above. The 
first of the two conditions, therefore, in my 
opinion was not satisfied in the present case. 
In my opinion the arrest was not one 
authorised by law and Subodh Chandra Roy 
Chaudhury is entitled to his immediate re- 
lease. ; ; 

In view of thematerials which the Cal 


‘cutta Police obtained subsequent to the ` 


arrest itis necessary to consider the matter. 
further as to whether those materials would 
not justify his re-arrest; for theré would be- 
no'object in releasinghim if on, these ma-, 
terials he may be re-arrested and again put 
in’ custody, the consequence of which will 
probably be a further application to this. 
Court when the matter will have to be con- 
sidered again. i , 

The latter telegrams judging from the, 
sources from which they came, must .be 
taken as absolute guarantee of the truth 
of the information conveyed thereby, but 
they hardly supply the facts which _ the 
arresting Police Officer must have before. 
him in order to form his own opinion as 
to the complicity of the person to be 
arrested in the act which he has’ got.to 
consider under the first part of clause, 
seventhly of the section, Of these three, 
telegrams- the first one discloses that the, 
charge against Subodh handra ` Roy. 
Chaudhury was'that he had fraudulently. - 
obtained the- cheques and fraudulently 
cashed them and misappropriated the. . 
amounts of the "cheques. It mentions: 
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“sa: 420, 409 and 467, düdisn Penal Code, but 
sets out no. allegations as tos. 467, Indian 
Penal Code, and gives no particulars upon 
"which- one can- make out whether the acts 
"alleged: to havé bien ‘committed ‘amount 
to offences under ss. 420 and 409, Indian 
Penal Code. The next telegram speaks 
enly of the offence under s. 409, Índian 
Penal Code. The last one merely Says 
that Subodh Chandra Roy Chaudhury is 
wanted for-offences under ss, 420, 409 and 
467, Indian Penal Code.‘ If one has to 
"form an opinion asto whether these 
offences have been committed or not, the 
telegrams, I venture to think, will not 
enable him to do ko and yet the arrest- 
ing Police Officer is called upon to do so 
by. the first part'of the clause in order 
to make the arrest.. The position would 
- have been wholly different if.there was 
'any credible information that a warrant 


had been .issted for that would have been - 
very substantial “material justifying -the 


: arrest. d 

Then- as to’ the RR condition. The 
' question is what'is the meaning of the 
expression "for which he is, under any 
law relating to Extradition: or under the 
Fugitive Offenders Act, 1881, or otherwise 
. liable to be apprehended or detained in 
custody in British India.” Does this ex- 


pression ‘only :qualify . the offence and. 
denote its character for which there may | 


be such a liability or does it indicate a 
«present liability’ for, apprehension: or 


detention. In my' opinion it means the 


. latter and that the act must be one for 
"which there is a present liability to appre- 


hension or detention in custody in British ` 
India under the,laws of Extradition or. 


the T'ugitive Offenders Act or apy other 
law. 
tion. To adopt the other view will lead 
to- absurdities. ' 
two illustrations: . Suppose a Police 
Officer in British’ India receives credible 
information that'is to say from one who 


gives him positive proof as to the com-. 
mission of an offence by a .person out- - 


‘side British India and the offence sis an 
extradition offence.. If the Police Officer 


believes in the information hé would .be . 
' competent to arrest the offender and keep : 


him in custody- and. in fact it would be 
his duty to do-so. 


it may never be in the contemplation of 
i ine HORDE to: “take further proceedings . 


SUBODH ÜHANDRA: ROY V, AMPEROR. 
"against him and though the authorities 


The word is suggests this interpreta- - 


-I purpose to .give only- 


‘The arrested person . 


will thus beearrested’and détained though : 
“for extradition “offences may be issued by 
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within whose jurisdiction this offerfce was 


committed may never think of sending 


out an extradition ' warrant or a requisi- 
tion, In. my opinion it could never have 


“been the intention of the Legislature to 


arm the Police with such powers and [I 
am confirmed in my opinion by the pro- 
vision in the Extradition Act which the 


Legislature has made for the arrest and 


detention of offenders in anticipation of 
the issue-of warrant or requisition in 


‘such; eases—provisions "which lay down 


ample safe guards in the shape of magis- 


terial intervention. Nextly it will be seen 


that clausé firstly speaks of cognizable 


` offences only, while clause seventhly in- 


cludes all acts which amount to offences, 
provided only that they are offences for 
Which there is a liability for apprehension 
or detention under the law. A Police 
Officer’ in’ British India cannot arrest 
without warrant a person who. has com- 
mitted a  non-cognizable offence, say 
forgery in British India. Forgery how- 
éver is. an extradition offence, If the 
other view be adopted he would be com- 
petent to arrest the offender without 
warrant when the offence has been com- 

mitted outside British India. This would 
be an anomaly. and the anomaly would 
be greater if the Cr. P. C. applies to the 
State. wherein the offence has been com- 
mitted. The local Police will not be 
competent to arrest the offender without 
&.,warrant and yet the British India, 
Police will have power to do so at the 
request of the local Police. The Legis- 
lature could never have been so unreason- 
able as to have intended this. In my 
opinion the: expression contemplates cases 
in which there is a present liability and 
nof cases in which there may be liability in 
future for apprehension or detention. The 
issue of some sort of process under the law 
would create such a liability though the 
process may not have arrived and is not 
available for execution. 

The Legislature has made ample pro- 
visions for the arrest and detention of 
persons under similar circumstances. Under 
the Indian Extradition Act (XIV of 1913) 
ample provision has been made by Ch. IIT 
for the surrender of fugitive criminals 
in cases of States other than Foreign 
States. Under s. 7 of the Act warrantg 


i Agents and under s. 9 requisition 
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maybe made to the Government of India 
or to any Local Government by or on behalf 
of any State not being a- Foreign’ State 
for the surrender of a fugitive criminal 
in respect of any offencé. “Under s. 10 of 
the Act certain Magistrates in British 


India are empowered to issue warrants. 


- for the arrest of fugitive offenders who 
may have committed offences in any State 
not. being a Foreign State and for whose 
arrest no warrant or requisition has yet 
been issued, and sufficient safeguards 


have been laid down for the exercise of. 


the powers so conferred on the Magistrates 
by providing for the exercise of a sound 
judicial discretion as to the sufficiency of 
the materials, . and for the submission of 
& report forthwith and prescribing the 
period of detention.and making provision 
- for bail Similar provisions are to be 
found: in the Fugitive ‘Offenders Act. of 
1881 (44 & 45 Vict. .Ch..,69) :for the 
issuing of endorsed warrants -and pro- 
vincial warrants—the provisions for issuing 
provincial warrants corresponding i in some 
respect to those contained in s. 10 of.the 
Indian. É Éxtradition Aot. 

To allow à person to be arrested by the 
Police when no extradition warrant has 
been issued, nor any requisition made 
and no assistance is sought ‘for-from the 
'' Magistrate ,within the local limits of whose 

jurisdiction the offender is at the time, 
would be to subvert the whole law as to 
‘arrest of fugitive offenders as contained. 
in the Indian Extradition Act which un- 
doubtedly is the law regulating the pro- 
cedure to: be adopted in the cage. 

. There is a further matter to which I 

think .it necessary to refer. Even if all 

the conditions necessary to satisfy the 

requirements ‘of clause szventhly of s. 54 

of the Cr. P.:C., are made out and an 

arrest is validly and lawfully made the 

Police must forthwith produce the person 

arrested before a Magistrate. .There can 

be no doubt in this respect, whatever 
may be the view as to the power of the 

Police in Calcutta as to detention of 

persons arrested, by them in the discharge 

of their normal duties under the Calcutta 

Police Act. Under that Act power: of 

detention for an unlimited  peried is 
‘claimed in the Deputy Commissioners by 

virtue of their being Justices of the Peace, 

That has-been doubted by this Court on 

more occasions than one. Whether there 
ig such power or not, it is clear to my 
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mind that when an arrest is made under 
8. 54 clause seventhly on the supposition 
that the person arrested is liable to. 
apprehension under the provisions of the 


‘Indian Extradition Act hémust forthwith 


be produced before a Magistrate in order 
that the detention may conform to" the 
provisions of s. 23 of the Act. This does 
not appear to have been done in this case. 

In my judgment, therefore, the arrest 
was improper and the ‘detention un- 
warranted by law and Subodh «Chandra 
Roy Chaudhury must at once be released 
and discharged from his bail. : 

Z. K. . Dp eA Hi allowed. . 


OUDH JUDICIAL COMMIS- 
' SIONER'S COURT. - 
- CRIMINAL REFERENCE No. 31 oF 1924. - 
October 14, 1924. 
. Present :—Mr. Dalal, J. CO. 
RAM KANA DAB— Aerurcánr 


RAM LAKHAN 'SAHU-— Orrosrre 
PARTY. 
Criminal Procedure Code (Act V of 1699), . ss. 145, 
absence of, effect of —Revi- 


Where a Magistrate fails to pass an order as 
required by sub-s. (1) of s. 145 of the Cr. P. C., sub- 
sequent proceedings under that section are vitiated 
and the final order is liable to be set aside in revi- 
sion: (p. 919, col. 1. 

Subordinate Magistrates exhorted to study the Cr, 
P. C. [ibid.] 

Reference made by the Sessions Judge, 
Fyzabad, by his .order, dated ‘the 15th 


‘August 1924. . 


. Mr. A. P. Sen, for the Applicant. : 
Mr. Niamatullah, for the Opposite Party. 


JUDGMENT.-—This is a matter of 
Reference made by the learned. Sessions 
Judge of Fyzabad; The whole trouble 
arose from the disinelination even of sti- 
pendiary Magistrates to.read the Cr. P. 
C. . Tf once they are attracted to a study 
thereof, I am certain that they will find 
considerable matter therein to interest them 
and to hold their attention. ‘here is a well. 
known story of a Colonel who wasa Can- 
tonment Magistrate. He held all the Codes 
of the Indian Lagislature to be. anathema 
and devised to curb his authority and to 
give a -loophole to SPORE people. aer | 
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considerable persuasion he was induced to` 


read the Codes and when he came to the . 


end of the Cr. P. C. his exelamation was. 


"By Jove! the book does contain sense." - 1 d. 
' ifhe still thinks that there is a danger of 


‘a, breach of the peace. 


Ifeelperfectly certain that if subordinate 


Magistrates are once induced to dip into. 


the book even oceasionally, they will find 
much to attract them and a considerable: 
amount of sense. 

What the learned Judge complains of ig 
that the Deputy Magistrate did. not prepare 


an order as he was required to do under - 
s. 145 (1) of the Cr. P. O. An order was - 
really passed butis in the handwriting of : 


the Reader of the Court and does not 


specifically state that there was a danger - 


of a breach of the~peace. Possibly if the: 
interest of a third person Musammat 
Budhna, who was not a party to the ap- 
plication, had nót been concerned I would 
have held the ofder to be one which would 
give jurisdiction to.the Magistrate. The 
Magistrate appears to be convinced that 
there is ‘a likelihood of a breach of the 
peace and after going through the record 
.I am not prepared to say that there is 
not. In my opinion it wiil not beequit- 
able because of the deficient knowledge .of 
law of the Magistrate to set aside his order 
and take no further proceedings. The 
muddle has been made by the Nazul 
Department which owns the land and there 
are two lessees who are claimants for 
possession of the land. One is a Bairagi 
and another a Municipal Commissioner, and 
there may be a possibility that men con- 
nected with these parties may come to 


blows. The Magistrate must decide whether - 


such a possibility really exists or not. 
Musammat,Budhna who is in possession of 
part of the land was a. necessary party to 
‘the litigationand should have heen asked 
to filea written statement. The learned 
Judge does not say that heis satisfied as 
to the non-existence of any danger of a 


breach of the peace. What he implies is |. 
that the Deputy Magistrate was not so - 


Batisüed, while the Deputy Magistrate on 
his part has stated in several places on the 
record that he did apprehend a breach of 
the peace. 


^ An Appellate Court like this, dispensing | 


justice at a distance from the scene of oc-- 
urrence, is not the proper one to arrive at 

correct decision on such a question of 
fact. - m I 
I think the best order to pass in this 
ease will be to quash all proceedings «after. 


a 
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the order of the Magistrate of llth Juna 
1924. The Deputy Magistrate is reqtested 
to go through Ch. XII ofthe Or. P. C. and 
take proceedings as directed in that Chapter 


If he does not think 
that there is any such danger he shall 
cancel his order dated llith June 1924. 
With .these directions I remand the pro- 
céedings to the Court of the Magistrate 
having jurisdiction. 


Z.K. Proceedings remanded, 


CALCUTTA HIGH COURT. 
"DzarR REFERENCE No. 13 AND CRIMINAL 
APPEALS Nos. 583 AND 584 or 1924. 

December 1, 1924. ` 
 Present:—Justice Sir Babington 
.Newbould, Kr., and Mr Justice Mukerji. 
: EMPEROR--PRosscUTOR 


i versus 
` ALIMADDIN 


NASKAR AND ANOTHER— 
; ! ACCUSED, Hi 
= Criminal Procedure Code (Act V of 1898), s. $42— 


` Examination of accused, mode of—Duty of Court — 
Criminal. trial—Procedure— Prosecution, failure of, 


to produce witnesses —Presumption. 

.Where the prosecution fails to examine witnesses 
who appear to have been present at the time of the 
occurrence, which is the subject ofthe trial,it may 
be presumed that if those witnesses had been examined 
they would not have supported the prosecution; but 
this presumption cannot render ineffective or out- 
weigh  unimpeachable evidence which has 
produced in the case. [p. 926, col. 1.] ` 

Per Mukerji, J.—Section 342 of the Cr. P. O. is for 
the benefit of the accused, the provisions embodied 
in the section being meant to enable the accused to 
explain the circumstances appearing against him in 
the prosecution evidence. The section is not, however, 
intended merely for the benefit ofthe accused. It is 
a part of a system for enabling the Court to dis- 
cover the truth and it may happen that the explana- 
tion of the accused or his failure to explain is the 
most incriminating circumstances against him. The 


been 


_result of the examination may benefit the accused if 
‘a satisfactory explanation is offered by him; it may, 
.however, be injurious to him if no explanation, or & 


false or unsatisfactory explanation, is given. The 
Court should, therefore, riot only have the power to 
point out to the accused the circumstances appearing 
in the evidence which require explanation but it must 


“exercise that power in such a way that the accused 
. may know what points in the opinion ofthe Court 


require explanation, failure or refusal to give which 


„will ‘entitle the Court to draw an inference against the 


accused. p.930, col. 1] . 
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The word "generally," in s. 342 of the Or. P. 0. 
.does not limit thé nature of-the questioning to one or 
more questions of a general nature relating to the 
case, but it means that the questions. should relate to 
the whole case generally, and should not be limited 
io any particular part or parts of it. [p. 939, col. 1) 

In examining an accused person under s. '342 of the 
Or. P. C.-the Ocurt- should always frame questions 
dealing with such salient points in a case as in its 
opinion call for explanation. Every precaution 

should, however,'be taken not to entrap the accused 

io make incriminating answers, and all ‘questions in 

s E nature of cross-examination sheuld ' be avoided. 

` ibid 

: pire incompetency of a Tribunal in administering 

-the „law of the difficulty in: administering it.is no 
ground for whittling down its provisions.  [ibid.] 

Per Newbould, J.—What is necessary under s, 342 - 
of the Cr. P. ©. is that the accused should be brought 
face to face solemnly with-an opportunity given to 
him to make’a statement from his place in the 
dock in order fhat the Court may have the advantage 
of hearing his defence, if he is willing to make one 
with his own lips. A formal question in general 

' terms which gives the accused an opportunity of 
making a statement of his defence with his own lips, 
for instance, the question “What is your defence/?, is 
a sufficient compliance with the mandatory" provisions 
of s: 342;-since it enables the accused’ to éxplain àny 
circumstances appeating in the’ ‘evidence against. him. 
[p. 934, col. 2.) 

It is neither necessary nor desirable that. there 
should be any detailed questioning of: the ‘accused 
under" ‘this section.. The point at ‘which the ‘Court 
is bound to question the accused is after the witnes- 
ses for the “prosecution, "haye ‘been cross-examined. 
From that cross-oxamination it will usually appear to 
the accused what'àro the circumstances ‘appearing in 
the evidence which require explanatior. If this’ is 


apparent, it is not necessary for the Court’ to tell. the. 


accused what those circumstances are. [p. 935, col... 
In the Court of'the Committing Magistrate the 
accused was asked “what is your defence ? ?' He 
replied, “ I am.innocent. What Lhave to say, I shall 
say-in the Sessions Court. In the-Court - of. Session 
this statement was read out to him :and he was then 
asked “Do you wish, to say anything more?" He ^ 
then made a statement. from which it appeared 


that he was not altogether ignorant of some of the. 


saliént'points appearing in the evidence against him: 

'. Held, (Per Mukerji, J.)-that the examination of the 
accused was perfunctory and’ was xota sufficient 
compliance with the provisions of s. ada of the Or. P. C. 
[n.933; c01.2] . } 

(Pet, ‘Curidm): — That, however, tho object of the 
provisions Contained in s. 312 of the Cr. P. O. having 
been attained the trial was not vitiated. 

(Case-law discussed.) 

Death Reference . and Criminal aga 


against the order of the Second Additional 


Sessions Judge, ‘Alipore, dated’ ‘the 20th 


September 1924. 

Babu Debendra Narain Bhattacharji, for 
the Accused. 

Mr. Khondkar,- Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT. | as 


Mukerji, J.—Alimaddin Naskar, Belat - 


“Ali Naskar, Amir Naskar, Boynuddi Nas- 
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kar, Farazali Naskar, Golam alias Golap: 

Naskar and Dudali Molla, were tried by the 

Second Additional Sessions Judge of. 24- 

Parganas with the aid ofa Jury. All of 
them were tried on a charge under ss. 302/. 
120 B, Indian Penal Code, for having cons- 

pired 'to commit: the offence of murder of 
one Momrej Boddy and other members of his | 
family, and Belatali N askar was tried also. 
on-a charge under s. 302, Indian Penal 

Code, for committing the offence of murder. 

by causing the death of one Entaj Boddy,- 
a son of the said Momrej Boddy. -The Jury 

brought in a.unanimous verdict of guilty’. 
on both the charges; and the léarned Judge’. 
agreeing with and accepting the verdict, 

convicted all the accused. persons in accord- 

ance therewith and sentenced Alimaddin 

Naskar and Belatali Naskar to death,eand 
the others to transportation, for life. The, 
cases of Alimaddin Naskar and Belatali 

Naskar. are before us on, a Reference made: 
by ‘the‘learned Judgn under s. 374, Or. P.. 
Ç. as well as on appeals preferred’ by them. 

The ‘facts of the case are fully set out in 
the learned J udge's charge to the Jury and. . 
the Occurrence in all its gruesome details 

is graphically portrayed therein. A bare 
outline of' the main, featurés, of the case, : 
- however, is necessary in order. to visualize.. 
the evidence that is on the recòrd. 

In- village Daria, within the jurisdiction 
of P. S. Canning inthe District of 24-Par- 
ganas, “there lived two families, the Boddys 
and .the Naskars. Of the. seven ‘accused. 
persons named above, the first six are bro- | 
thers arid belong to the family of the Nas-. 
kars; and the one- named last is their 
servant: The victims of the alleged con- 
spiracy were the members of the family of 
- the Boddys. The homestead of the Boddys 

, wasencloSed by a compound wall. with two 
entrances, one on the north-west and - the 
other on ihe east, and consisted of.a number: 
' of thatehed huts, a kitchen, some sheds for: 
“the poultry and several golas or .gránaries; 
and just outside the compound and to ‘the 
‘south-east of it, there was a -khankagaur. 
"To the south- west of the said homestead and ` 
‘separated from it by a big tank were the 
houses of the Naskars. 

On the night of Monday, the 7th ji anuary 
1924, -at about midnight or ghortly there- 
after, took place the occurrence out of which 
‘the present case has arisen. At that time 
fivé dwellinghuts in the homegtead of the 
Boddys were occupied thus, In the wet- 
‘ern one.of the two huts on the north: were. 
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Momrej Boddy, his two wives Ohandra Bibi 


and Dasa Bibi, one of whom was. pregnant, 


his sons Jabed Ali, Safed Ali and Yunus, 
and his.grandson (son of his. éldest son 
Entaz) Jiadali, the ages of the four boys 
varying from ten years to two years and a 
half.. On the-verandah of that hut slept one 
Babur Ali Boidya. In the other hut on the 
north there were Momrej's mother Bihijan, 
ason. of Momrej named Esherali and his 
wife Maurjan. In.the hut thatstood on the 
west of the homestead there was’ Entaj 
Boddy doing .some accounts, and his wife 
Jasimon Bibi was sitting near him pre- 
“paring betel.and smoke for him; and there 
was also an infant. girl of theirs sleeping. 
The hut-to the south which used ‘to be occu- 
pied by another son of Momrej named 
Montaz and who on that particular night is 


alleged to have been away at Basanti Abad, | 


was occupied by one Sarafat Naskar, a 
nephew of Momrej. In the hut on the east 
there lived one Saira Bibi, who 
relation of Momrej btt with her, itis said, 


Momrej was not on very good terms.: In . 


her hut: were one Kanch Ali and a servant 
Nesar Ali. Inthe khankaghur just. outside 
the compound and to the south-east of it; 
there were two Muhammadan and four Uriya. 
servants who used to guard Momrej's paddy. 
inthe khamar. — .. ; ne 

The prosecution case, shortly stated, was 
that.suddenly the huts were set fire to; the 
exits from some of them being barred by 
chaining them up from outside, or closing 


them from outside with iron clamps, - and 


the stamp of feet- of several persons: was 
heard, as also loud sounds of blows on the 
doors of the huts- of Momrej and Entaz. 
Entaz called out that there were men.ón the 
daba; the reply.was received that their 
jamas (messengers of death) had come. 
Entaz entreated that their lives might be 
saved, buthe was told in reply that it was 
not their money but their lives that. were 
wanted. Hntaz stepped out witha gun 


which he-had in the-hut, after forcing open, 
the door; but while: yet on the threshhold. 
the gun-was snatched. away from him, he. 


was speared in the’ leg; and he fell: on the 
courtyard: He tried to crawl and get up 
but was pressed. down, and notwithstanding 
the entreaties ,of his wifeJasiman Bibi, 
was cut on-the neck with a dao and killed, 
his head being almost severed from his body. 
Jasiman Bibi, made entreaties to be allowed 


to reach her son who was in Momrej's hut. 


and was-shrieking out-for her, but was.pre- 
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vented and threatened, and with the child 
in her. arms she ran to the house,of a 
neighbour. . Bibijam Bibi succeeding in 
forcing open the door of the hut in which 
she was, and on her saying that she had 
recognised all the accused-and that there 
-would be retribution the next day, she was 
shot dead. Esher Ali and Mourjan Bibi 
managed providentially to escape. Sarafat 
failing to open-the door of the hut he was 
in. made an opening in the thatch and got 
out through the same, The villagers who 
came to the spot on hearing the noise of the 
crackling flames or the reports of guns 
which were being fired oor on seeing 
.the blaze or hearing the cries of others, 
“Were scared away. . A 
The whole homestead of the Boddys, with 
the exception of the khankaghur was reduc- 
ed toashes. Those who arrived in the early 
hours of the morning found only ashes or 
burnt or molten materials there. In Mom- 
rej's hut close to the door were seven char- 
red dead bodies lying in a heap; there 
were the four boys, the sons and grandson 
of Momrej, over them lay the two wives, and - 
over them all lay Momrej himself. Entaj's 
dead body. was lying near the threshhold 
partly burnt, and his head almost severed 
from the body. Bibijan was lying dead on 
the verandah. of her hut with her entrails 
out and blood flowing from the verandah 
into the yard. The hut in which Saira 
Bibi used to live was, also burnt down, 
but, her property was preserved being kept 
-on a machan near a tank and even her 
poultry was saved. , f J 
The motive alleged for the crime is bitter 
ill-feeling which is said to exist between 
the families of the Boddys and the Naskars. . 
This enmity is not disputed, and on the 
other hand is relied upon by the defence as 
a motive for falsely implicating the accused 
persons. It, would appear upon the evi-. 
dence that the two families are related to. 
each other, and up till about four years 
before the occurrence good relations and 
amity subsisted between them, As deposed 
to by P. W. No.9 Aynaddi Naskar whose 
house is on the west side,of.the homestead 
of the Boddys with a. path intervening, 
the quarrel between the two families arose . 
over a small plot of land which belonged to 
the witness's uncle. The land adjoins the 
homestead of the Naskars. It was mort- 
gaged to Entaz, but was subsequently sold 
for arrears of rent and purchased by, Adi- 
_maddin Naskar -in.*the name, of his wife, 
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Momrej took up the cause of the witness's 
aunt, helped her with advice and money,- 
got ther to institute a suit for setting aside: 
the sale and himself looked after the | litiga- 
tion on her behalf. From the evidence of. 


P. W: No. 


Kumar Singh, P. W. No. 47, Sub-Inspector: 
Razai Robbani and P. W. No. 48, Sub- 
Inspeetor Soshi Bhusan Rai and the papers 
produced by P. W. No. 38, the record- 
keeper ofthe Magistrate's Court at Alipur 
as also other documents proved in the case, ` 
it appears that thisquarrelled to a series 
ofincidents and cases between the parties. 

On the 25th Novembér 1920, when the’ 
aforesaid suit was pending Momrej was 
shot with a gun.- In consequence of this 
occurrenee Belatali Naskar and another per- 
Son were arrested but a final report was 
eventually submitted by the Police on the 
25th January 1921. On the Ist February 
1921, Momrej was shot again, this time in 
his house. For this Alimaddin Naskar was^ 
sent up, tried in the Court of Sessions 
but acquitted on the 24th August 1921. On 
the 30th May 1922, Alimaddin Naskar was 
attacked and brutally ‘wounded, receiving 
no less than 22 injuries on his person. Tintaj 

and two others were.tried by the Court of 
Séssion“for this offence but were acquitted 
on the 25th, April 1923. When this case 
was pending, on the 22nd June 1922 Amir 


Naskar lodged an infermation that Esherali - 


Boddy and Momtaz Boddy had assulted him 
with knives, but they were not sent up for 
trial. The prosecution case is that the 
. Bóddys were nursing a grudge against the 
Naskars in consequance of these events and 
wére nof unreasonably cherishing in their 
minds a feeling of despondency begotten 
of: an idea that recourse to law would 
yield no satisfactory result; and that this 
conspiracy was hatched to redress the 
wrongs done to them and put an end to 
the source of their troubles. The defence 
on ‘the other hand urges that there is noth- 
ing on the record suggesting any fresh 
quarrel after April 1923, and that it is not 
likely that after such a long period ‘as 
had elapsed since then, the old grievances 
would burst out. There is, however some 
evidence ‘on the record that the Naskars 
used to threaten the Boddys even during 
this period; but whether we take that evi- 
dence to.be literally true * or not, for it 
must ‘ke ‘admitted that that evidence is 
nof sufficiently specific; "it is abundantly 
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` clear that the Boddys' were mórtally in’ 
terror of their enemies, whoever they’ were,: 
for they fitted corru gated i iron sheets against . 
the walls and windows of their huts,. 


:24, the President Panchayet, P.” 
W. No. 46, Assistant Sub-Inspector Basanta” 


© during the Police 


[85 I. O, 1925] 


removed the rings that were on ‘the doors 


on their outerside, and kept guards in the ' 


house for the nights. 
tends that the Boddys had other enemies 
as` well. 
appears that they had litigation with their 
zemindar one Radhika Mohan Roy, and 


Chakravarti and also Saira Bibi were sus- 


pected and arrested. It may bethat there. 


were reasons for the suspicion; and indeed; 


so far at least as Saira Bibi is concerned, the — 


The defence con-' 


That. is undoubtedly so, for it ' 


investigation ¿into the , 
occurrence a village Doctor named Jatin | 


treatment accorded to her properties was: 


suspiciously preferential. 


The whole ques- . 
tion however is this: Whether the state of. 


feeling between the Boddys and the Naskars : 


was such as might induce the latter to com- 


amit the offences they are alleged to have 


committed; and on a careful consideration : 
of the facts and circumstances connected . 


“with the different incidents that transpir- 


ed, I find myself unable to answer this 
question in the negative. This, in my 


"opinion, is sufficient for our present pur- 


poses. 
The main facts of the occurrence have 


been deposed to by a very large number of 
witnesses who, for the sake of convenience, 


may be classified into three groups, viz., the > 


inmates of the homestead who. survived or 
managed to escape, the villagers who came 
to the spot at the time when the huts were 
on fire, and the persons who came there 
after the occurrence was’ over and could 


only see the condition of things as it was ' 


when they came. 
Amongst the first group of witnesses, the 


one who saw the occurrence at its very 


‘start, as faras it can be made out upon 


the evidence i is P. W. No. 6 Baburali Boddy. 
He was on the daba infront of the hut in 
which Momrej himself was. He says he 
woke upon hearing Entaz shout and the 
dum dum noise on the doors.. He ran towards 
Entaj’s daba and was caught by three 
men whe took off his clothes, and tied his 
hands and feet with it. Ofthe three men 
he recognized two, viz. Belat and Boynuddi. 
'They kept bim tied in a fowl-shed near 
Entaz's daba. “He saw Dudali light Some- 
thing long and with it set fire to Enfaz's 
hut, and soie other person then „sprinkled 


- something on the thatch. He then BAW - 


EA 
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Dudali proceed to Momrej’s hut and set 
fire to it.. He says. he recognized in the 
blaze all the seven accused persons, and 
also saw, two others whom he could not 
recongnize. He says.that Alimaddin had 
a gun and Belat a choiki. Finding no 
body near he untied the fastenings of his 
hand with his teeth and ran out jumping 
over the wall near the entrance on the 


north-west, just outside "which he noticed, 


Amirstanding. On going out he shouted 
'out to the«neighbours and, came back with 
them or followed- by them shortly after. 
At this. time Alimaddin, Belat and others 
came running and shouted mar mar, and 
Alimaddin fired a gun, upon which all who 
came retreated. The most important wit- 
ness of this group is P. W. No.1 Jasiman 
Bibi. She statės that Entaz was writing 
up aecounts and she was sitting near him 
giving him betel and smoke, and there was 


her infant girl in'the room. She describes. 


how she. heard the sound like- the stamp 


of 8 or 10 men's feet in the daba, and, 


loud sounds on ‘the door of her hut and 
that of Momrej. She states that. her hus- 
band said: “There are men on the daba", 
and on that Belat's voice was heard calling 
.out in'reply "Your jamas (messengers’ of 
death) have come". Her husband then 
cried out “Belat take our money and every- 
thing but spare our lives". ? Belat said “Are 
we thieves that we shall take your pro- 
perties? We want yourlives and shall have 
them". She describes how her husband put 
cartridges into his gun which was in the 
room and was about to step .out when the 
gun was snatched away from him and he 
was speared'on the leg, upon Which he 
fell down from the daba to the courtyard. 
She came out with her infant in her arms 
and with the light of the burning thatches 


of her own- hut-and that of Momrej- she 


could recognise the seven accused” persons 
-and saw two others with their faces covered 
up. She says how-her husband was pressed 
down and how Belat cut off his neck with a 
tree tapping dao in spite of her entreaties; 
and how, as she stooped down andentreated, 
intaz's blood spurted out and fell- on her 
cloth, She then ran towards Momrej's hut 
to reach her son who was in Momrej's hut 
and was shrieking out for her and entreat- 
ed Belat with folded hands to take out the 


son, but Belat prevented and theatened her.. 


She says she-was unable to remember what 
she did next, but that Amir and Alimaddi 
were shouting, and finding none near 


oe 2 
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‘the entrance on the east she ran out with 


the child in her arms and found herself by 
the side of the tank there. There she met 
Mourjan and both ran to the house of the - 


‘Malis on the north of the tank. P. W. No. 2 


is Mourjan aged .13 or 14 years, wife of 
Esherali, another son of Momrej. She 
States who the inmates were ofthe hut in 
which she was. She states that Bibijan 
was anxious-to go out, that Esher said: 
“Dacoits have. attacked the house, don’t 
open, they will kill us", but Bibijan opened 
the door forcibly and came out. Then some 
one shouted from the side of the cock-shed 
and upon that the accused party ran in that 
direction. At this time she came out and 


“saw Alimaddin, Belat and Boynuddi and 


others whom she could not recognise. She 
states she did not look at their faces out 
of fear. She then ran out through the 
entrance on the east and ran upto P. W, 
No. 1 Jasiman Bibi who was then by the 
side of the tank and caught her by the 
hand and then they both went to the house 
of the Malis. P. W. No. 3 Esher Ali is the 
husband of P. W. No. 2 Mourjan. He got 
out of the room after Bibijan and -Mourjan 
had come out and recognised Alimaddin, 
Belat, Boynuddi, Faraz and Dudali going 
through the. courtyard towards Saira Bibi's 
hut. He says Belat hada dao and Boynuddi 


` a-koch: -He ran to the east and scaled over 


the wall and went to the house of Samiruddi 
Gazi, son-in-law of Saira Bibi and remained 
there. for the night. P. W.'No. 4 Kanch 
Ali Naskar, a boy of 12 or 13 years of age, 
à grandson of Saira Bibi, says that he. 
slept in the hut of Saira Bibi that night, 
and that Nasarali used to sleep in the 
verandah of her hut at night, but he cannot 
say where he was that night, He woke up 
on hearing the sound on the doors of Momrej 
and- Entaz, “went to.the daba and found 
the. huts on fire. He then saw about eight 
men of whom he recognised Alimaddin, 
Belat, Faraz, Dudali and Golap. He con- 
cealed himself.under a gola on the north 
side, got on a neem tree. and reached the 
compound wall, jumped out and ran to the 
house of thé Malis. He states he saw the 
faces of the five men whom he recognised, 
that they were between the dabas of Entaz 
and Momrej. The next.witnessis P. W, No. 5 
Sarafat Naskar who was sleeping in the hut 
on the south which is occupied by Momtaz. 
He says that Momtaz was away at: Basanti 
Abad. Hg heard the. sound of the chains 
of hig hut put up from outside,and then he 
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heard dum dum noise. He asked “who is 
there”, and for answer got abuse. He called 
to Momrej 
Shouting. .He opened a window, and saw 
the huts of Momrej and «Entaz on fire. He 
. tried; to force the door’ open but failed. He 
then got up on a machan, made an opening 
. in the thatch and got out to the roof, and 
from there got on the roof of a gola. From 
there he saw Belat with a dao and Boy- 
nuddi with.a dagger and altogether seven or 
eight. men moving between the dabas of 
omrejand Entaz. He then jumped down 
and ran to the house of Jharu Naskar and 
remained there for the night, 

The learned Vakil appearing on behalf 
of the accused has severely criticised the 
evidence of the aforesaid witnesses, and has 
pointed out even the minutest discrepancies 


that appear in it and has argued generally. 


as to the improbabilities of "their version 
of the occurrence. He has challenged the 
fact of.recognition by P. W. No. 1 Jasiman 


Bibi às improbable on the ground that she. 


is .a pardanashin woman and for four years 
she had no opportunity of seeing any of 
the, accused persons. He h 
on the conduet of those witnesses who pro- 
fess to have seen the occurrence aud then 
left the house and. did not return again till 
the next morning. He has taken each wit- 
' mess separately and has attempted to make 
out that fom the position in which he or 
shé was at the time it was not possible for 
him or her to recognise the culprits. Having 


given the arguments all the serious con-: 
sideration that they 'deserve I have come. 


nhesitatingly to the conclusion that there 
is nothing substantiàl or tangible either 
in the evidence. or in the probabilities. as 
cah throw the least doubt upon .the credi- 


bility of the evidence given by these wit-. 


nesses. Moreover there is ample corrobora- 
tion, of the evidence given by P. W. No.-1 
:Jasiman Bibi: `A piece of cloth has been 
idéntified as the one she was wearing by 
P:;W..No/40 Ershed Ali, P.W. No. 42 Abdul 
Bari and P. W. No. 48 Sub-Inspector Soshi 
Bhusan Roy. The last mentioned witness 
took charge of the cloth and the Chemical 


Examiner's report, Ex. 16, shows presence of. 


human blood on it. This affords a strong 
eorroboration of her story to tlie effect that 
- when she stooped down to implore Belat 


not to cut her husband, the cut was ad-. 


ministered and blood spurted outand fell on 
hey cloth. .P. W: No. 14 Apal Mali and 
P. W*No, 19 Nepal Mali both’ corroborate 
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her as to the manner in which she found 
her way into their house and prove that she 
gave the same story to them then as she 
now and also say that she said 


gives 
she had recognised all the seven per- 
sons. Four other witnesses, viz, P. W. No. 


17 Tamijuddin Naskar, P. W. No. 19 Golam 
Naya, P. W. No. 26 “Kokil Mali and P. W. 
No. 40 -Ershad Ali Mandal also speak. of the 
fact that she gave the names ofthe said 
persons as having been recognised by her 
on. one or other occasion afterwards and 
not later than the next morning. As to 
the recognition of the five men by Esherali; 
we havo the evidence of P. W. No. 27 Jamir 
Ali and P. W. No.. 40 Ershadali Mondal 
who heard their names from Esher Ali at 
the earliest opportunity. P. W. No. 27 
Jamiruddin Gazi corroborates the story of 
Esherali as to the latter coming to his house 
and giving the names of the five men he 
had recognised. 

Next we come to the second group of wit-- 
nesses. P.-W. No. 7 Mojahar Gazi, P. W. No. 
8 Kachinuddi Naya and P. W. No. 19 Golam 
Naya came on hearing the cries of P. W. 
No. 6 Baburali Baidya and saw Alimaddin. 
with a gun and Belat witha dao near the’ 
entrance on the north-west. P. W. No. 7 is 
the Imam of the local mosque, and says he 
has no quarrel with Alimàddin who is a 
near relation of his: hesays that both the 
accused shouted out that any one coming. 
near would be shot, and that Alimaddin 
fired at him and.others, P.W. No.8 also: 
says that both of them rushed out from 
inside the homestead crying mar mar and. 
Alimaddi fired his gun. P. W. No. 9 Ainuddi 
Naskar whose house is on the west of the 
homestead and not very far speaksof having 
heard the noise and shouts and having come 
near the Žaid door and found Alimaddin with: 
a gun and Belat with a dao standing there 
and says that Alimaddi was asking people 
to move away threatening them that other- 
wise he would fire. He also says that sub- 
sequently he noticed the said two accused 
as also Dudali witha gun coming out of. 
the homestead. This witness however is 
the person with whose aunt Alimaddin had- 
litigation about the price of land which has 
been referred to above and it has also been 
proved that there has been jl-feeling bet- - 
ween him and the family of Naskars. His 
evidénce, therefore, must be taken with some 
degree of caution, P. W, No. 19 Golam Naya 


- says that on hearing Baburali's eries he got 


up, saw a glare, noticed Momrej's house on 


= 
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hearing -a gunshot. P.W:.No. 10 Dulal 


alias Dulo Naya lives on the "west of the 


homestead.. On. hearing gunshots- and 


.Bhouts he ran up to the.north west door and. 


saw Alimaddin witha gun and also Boynuddi 
and says that. both rushed’ at -him, the 
former saying "Shoot the.shala". He is 
a witness who is related to both the parties. 
P. W. No. 11 Hanif Molla who lives to the 
. south also came up and met--his cousin 


P. W. No. 12 Bahar Ali Molla standing near . 


the homestead, hada. talk with him and 
_saw the homestéad on fire and Alimaddin, 
Belat Ali, Faraz ànd. Boynuddi came out, 


Alimaddin witha gun in his hand. P. W.. 


No. 12 Baharali Molla corroborates P. W. 
No.11 Hanif Molla as to having met him 


and.as to the .conversation that he had.: 


with him and says he saw the fire roaring 
and saw Alimaddin, Belat, Buynuddi, Faraz, 
Dudáli, Golap, Amir and two or- three 
others whom he did not recognise come out 
of the Boddy's house. Then there are two 
witnesses P. W, No: 13 Bharat Haldar 
and P. W. No. 18 Durga Charan Baniya. 
P. W. No. 13 says that he woke up on 
account of.the illness of his boy servant 
. and went to P.W.: No.. 18 and from 
the bank of & tank near the .latter's 
house saw the conflagration. They both 
saw Alimaddin with.a. gun and Belat 
and Faraz.come rushing at-them. :Belat 
“was a pupil of P. W. No 18 Durga Charan 
Baniya at his pathsala.: P. W. No. 20 Nanoo 
Naskar came to the spot on hearing the 
shouts of Sharafat, saw.the fire and heard 
a gunshot inside the homestead..and ran 
away. P. W. No. 29 Fakir Aliis one of the 
servants sleeping in the :khanka. He woke 


up on hearing cries .and gunshots, saw a: 


blaze. all round and feeling afrdid -ran 
away. :: 75 ; od ae 
The next class of witnesses are those who 


` eame to the spot some time after.and towards , 
P. W. - No.- 14 Apal 


. dawn or thereafter. 
Mali and P. W. No. 15 Nepal Mali and 

. their father P. W.. No. 26 Kapil Mali are 
-persons to whose house Jasiman 
Mourjan were helped .to go, to. | 
No. 27 is Jamir :Gazi who .says that- he 
woke upon hearing gunshot. and cries, ran 
towards Mormrej's house, saw the .housé 
wburning, heard reports of gun and came back. 
^ Then thereare two other witnesses whose 
evidenee needs special mention; they are 

. P.W. No.16 Durgapada Dhali Chowkidar 


end P. W. No. 17 Tomijuddin Naskar, The' 
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latter is the fathér of Mourjan and livesa few 
rashis to the west. He says he woke up hear- 
ing a gunshot, went oet and saw.a glare to 
‘the east. He advanced and saw Momrej's 
house on fire. He wentEnear the house, felt 
frightened ‘and returned home.” He again 
went to the spot before dawn. After him, he 
says, Golam Naya, Nanü Naskar, Samir 
Mondal, Jaker and Kopil Mali came. He 
Saw the nine dead bodies, and was talking 
-to Jaker when the chowkidar arrived at the 
spot. ` He abused the chowkidar forturning 
. up late and the latter explained that he was 


„ill, and he then sent the chowkidar to the 


<thana, The chowkidar, P.-W. No. 16, gave 
similar évidence, and speaks to -having 
-lodged the first information, which was 
recorded at the thana 12.miles off at 10 4. i. 

The evidence of all the above -witnesses 
has: been criticised in great detail and 
‘points have been sought to.be made out 
showing the’ improbabilities therein. -The 
-conduct of the witnesses who came to the 
spot and went away without doing any- 
thing or rendering any help has been several- 
ly commented on. . The discrepancies in 
the evidence have been fully laid bare. 


"Taking into account, however, all that- has 


been said in this respect on behalf of the 
„accused I have not been able to discover 
‘anything upon: this evidence which may 
make me feel doubtfulas toits truth. The 
evidence of each-óne of the withesses is 
full of circumstantial details and there is 
aring of truth that pervades their testi- 
mony. W : < 
| Some points have been sought to:be made 
out of the first information and they de- 
‘serve special mention.. In the first inform- 
ation, the chowkidar stated that at the spct 
-he met Momtaz Boddy,. Tomizuddy Naskat, 
Hamiz Boddy, Golam Naya, Samir. Mondal, 
Nanu Naskar and many other. persons-and 
that he did not enquire whether. any one 
was seen setting fire to the house and whe- 
ther any one was suspected by any body, 
-but that Momrej Boddy had bitter. quarrel 
with Alimaddi Naskar and his brothers, and, 
therefore it was suspected by the chowkidar 


that they may have been implicated in the : 


matter. In.his evidence the chowkidar said 


“that he had met five or six:men on spoty and : 
named Tomijuddi Naskar, Nanu Naskar, ; 
‘Golam Naya, Samir Mondal, Kopil: Mali : 
It. has been urged- that - ^ 


‘and a dark boy. 
‘the suppression ‘of the name.of Momtaz 
was deliberate and false, and that it 
was highly. unlikely ` that ife the chow- 
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vkidar stayed on the spot for half an hour, 
.asi* is said that he did, he could not have 

-ascertained the nantes of, the^accused. It 
' will be seen however that of the witnesses 
: Tomijuddi Naskar, Golam Naya, Nanu Nas- 
' kar, Samir Mondal, Kokil Mali and Jaker Ali 

Sheikn none had seen the accused or met 
any one who had seen the accused at the 
occurrence. It will also be clearupon the 
_evidence of P. W. No. 17 Tomijuddin, P. W. 
No. 29 Jaker Ali, and P. W. No. 32 Masor- 


uddi and P. W. No. 35 Safar Ali and of P. W., 


No. 25 Momtaz himself that Momtaz was ab- 


sent at Basanti Abad and information of the' 


‘occurrence was conveyed to him there the 
. next day. A 1 
"kidars explanation that he mistook Jaker 

Ali for Momtaz is true. : 5 


The non-examination of witnesses by the. 
prosecution has also been made A ground 


on behalf of the accused, Saira Bibi and 
Nesar Ali have not been called. It may be 
assumed that if called they would not have 


supported the prosecution. As to. Saira- 


Bibi, suspicion attaches to the manner in 
which her property and poultry eame to be 
preserved. It is not clear whether N: asarali 
-wàs actually in the homestéad that night, 
.butany way he was suspected of ‘having 
“been concerned in the crime. Hamja Bod- 
dy's nameisin the first information but 
there is evidence that he is siding with the 
- accused, *Of the two Muhammadan servants 
in the khanka one-appears not to have been 
called, but the point has not been made 
clear as to who he was. Of the four. Uriya 
servants who were in the khanka, one was 
called in the Court of the Committing Ma- 
gistrate but it is said has , disappeared 


since then. Making every allowance for: 


the presumption that may arise from the 
'non-examination of the available witnesses, 
it is diffieult to hold that that can at all 
outweigh the mass of unimpeachable ` evi- 
dence that isalready on the record. 

There ison the record the retracted ‘con- 


Wession of the accused Amir. That is of 


no value as against the two accused 
with whom we are concerned. The evidence 
relating to the said confession and that 
relating to finding of the gun at the spot in 


-a tank pointed out by Amir has been dis- 


cussed. in detail before us for the purpose of 
'showing that the conduct of the Police was 


‘not satisfactory. -Itis sufficient to say that ` 


„Ihave not been able to discover anything 
Ju connection with this matter which may 
-]ead.me to«suspect that there was any un- 
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fairness of concoction on the part of the 
Police in this case: . : 

After the occurrencetwo big iron clamps 
were found one in front of Momrej's -door 
and another infront of Entaz's door, anda 
spade head was also found in front of Mom- 
rej's door. The evidence is that the doors 
of Momrej and Entaj had no rings or chains 
on the outside and the prosecution case is. 
that the clamps were used for preventing. 
the doors from being opened. The clamps 
were identified by P. W. No. 90. Ambika 
Charan Karmokar as having been made for 
Alimaddin about a week before the occur- 
rence: The witness was able to recognise the 
clamps as they were soméwhat out of the 
ordinary and were prepared by him from 
iron supplied by Alimaddi. Mention may 
also be made of the fact that in the course 
of search of the house of the accused amongst 
other things a koch with fresh blood on, 
it was found. There is evidence also that 
on the night of the occurrence the thatches of 
Alimaddin’s house were covered with coarse 
mats and quilts, suggestng that precaution - 
was taken that the thatches might not 
catch the fire. . f SE. 

Ibis unnecessary to refer to theother evi- 
dence that is on the record. The evidence: 


"referred to above and which, as I have said, 


there is no reason whatever . to disbelieve or 
discard, leaves no room for doubt as to the 
presence of the two accused persons at’ the 
homestead of Momrej Boddy at the time of 
thé conflagration, and as' to their participa- 
tion in the acte that have been ascribed to 
them by the witnesses who have deposed in 
the case, Speaking for myself, I am not in- 
clined to attach much importance to the evi- 
dence of the blacksmith P. W. No. 30 or the 


- finding of the bloodstained koch; not that 


I do not believe that evidence, but because 
even. apart from that evidenecthe guilt of 
the accused, to my mind, seems to be per- 
fectly clear. Their presence at the spot, 
coupled withthe acts attributed to them . 


‘leaves no room for doubt in my mind that 


they came there in pursuance of a conspi- 


. racy to murder Momrej Boddy: and other 


members of his family by setting fire to his 
homestead. The conduct of the persons 
involved in the occurrence also suggests 
that thelives of Momrej and Entaz were 
the chief objective of the conspirators, and 
the others perished because they happened 
to bein the same huts with Momrej. This 
would explain why Jasiman and her -child 


and Mourjan and Esherali succeeded in es 


e 


+ 
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caping. “As to Bibijan she was killed pro- 
bably because of the threat that she uttered. 
I see no reason to disbelieve the ‘evidence 
of Jasiman as to how Entaz was killed, and 
on that evidence I consider that the offence 
of murder as regards Belat Ali has been 
-satisfactorily established. 

There remain now for condemnio a 
few- other arguments that have been put 
forward on behalf of the defence. 

Objection has been ‘taken to the. admis- 
-sibility ofthe statement contained in the 
first information to the effect that Alimaddi 


was a Criminal Tribe-convict. It is said that 


this statement is inadmissible. in evidence 
“as being evidence of bad character of the 


accused and should not have been let i in, but . 


should have been expressly excluded when 
the first information was proved in evi- 
-denée; and that'in any-event, the learned 
‘Judge should have directed. ‘the Jury to 
-leave it out of- consideration or to use it 
only for the limited purpose for which the 
‘defence used it in the cross-examination of 
the choivkidar P. W. No. 16. Now, the ex- 
pression used in the first'information ‘is 
“Criminal Tribes Act Dagi". It is not very 
clear whether by “it was. meant that 
Alimsddi was a'conviet or that he. was 
merely a member of a’ Criminal Tribe 
sand ‘so came. under the purview of 
‘the Criminal Tribes Act and was thusa 
Dagi in the sense of a branded person 
.who is looked up by the Police during 
‘Rights. If used in the latter sense, it 
would not necessarily imply that he himself 
was of bad character. Be that what it may 
the first information was provéd in evidence 
during the examination-in-chief of the chow- 
kidar and was presumably read out to the 
Jury. In cross-examination, . the defence 
fads the fact clear and- evidently relied 
üpon it as would appear from the follow- 
ing answers of the witness "Alimuddi is & 
Criminal Tribes Act Dagi. I used to look 
him up every night, but on the night of the 
occurrencé, I did.not look him up". After 
this cross-examination I do not. think the 
learned Judge need have given any special 
directions in this matter, and in any event, 
Ihave no reason to think ^thatin this case, 
this: statement in the "first information 


affected the verdict of the-Jury in, a way 


prejudicial to the accused. 


It has -been argued that believing all the 


evidence as to theoccurrence the case would 
not go beyond a conspiracy to’ commit the 
offence of Sulpahie Bokat, and that it has 
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not been proved. that the object of the, con- 
Spirators was to commit murder. This ar- 
gument overlooks some very important cir- 
cumstances which appear in the case. It 
is quite clear evenediscarding the theory of 


-the prosecution as to the clamps having 


been put on the.doors of Momrej and Entaz 
that the egress ofthe inmates out of the 


“said two huts was barred, and Entaz when he 


got out and even after the gun was snatched 


away from him and he was powerless and 


was killed, and tlie position of the seven 
dead bodies in Momrej's hut indieated not 
confusion but deliberation due to despair 
on the part of inmates when they had fail- 
possible 
endeavours for the purpose. There is, also 
the fact that Jasiman was prevented from 
rendering assistance to her son who was iu 
ut, and that the chains of the 


the time, .weré put up to prevent his exit. 
These facts to my mind conclusively prove 
that the intention of the conspirators was to 
burn the inmates to death and that is noth- 
ing less t than the offence of murder. 

‘Lastly, | Ht has been contended that there 
has been no adequate examination of - the 
accused under the mandatory provisions 
of 8.342, Cr: P. C. The matter is one of 
eonsideraple importance and is constantly 
coming up before the Court and I desire 
to deal with it here. . 

Section 342, sub-s. (J) is divided. 
two parts. 


into 
The opening words. of the sub- 
section: “For the purpose of enabling the 
accused 10 explain . any circumstances 
appearing.in the evidence against him" 

governs both the clauses that follow. It is 
with the latter clause, which is mandatory 
with which we are concerned here. Reading 
the aforesaid words into this clause im the 
place of the words “for the purpose aforesaid” 
the clause would run thus:—'"The Court shall 
for the purpose of enabling the accused to 
explain any circumstances appearing in the 
evidence against him question him, generally 
on..the .case after the witnesses for the 


prosecution have been examined, and before 


he is called on for his defence." The precise 
question for consideration is what is the 
nature ofthis questioning that the Legis- 
lature had in view. 

. Under Act XXV of 1861 and Act VIII of 
1869 the examination of the accused person 
was discretionary with the Court. Section 
202 of Act XXV of 1861 which appeags in 
the Chapter headed “On prelimjnary enquiry 
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by the Magistrate in cases triable by the 
Cour&.of Session" ran thus: “It shall be 
inthe discretion of éhe Magistrate, from 
time totime,at any stage of the enquiry to 
' examine thé accused person, and to put 
questions to bim as he may consider neces- 
sary.. It shall be in the option of the 
accused person to answer any such ques- 
tion.” Section 373 of Act XXV of 1861 
which.was in the Chapter headed "Trial 
before the Court. of- Session" ran thus:— 
“The Court,.at the close of the evidence 
on behalf of the accused person, if any 
evidence is adduced on his behalf, or other- 
wise at the close of the case for the pro- 
'gecution, may put any question to the 
accused-person, which it may think proper. 
It shall be in the option of the accused 
person to answer such question.” ‘In Act 
VIIL of 1869 a:-slight variation was made, 
s. 203 of the earlier Act being left untouched 
and s.373 being altered as follows:—‘The 
Court at the close ofthe case for the pro- 
secution and at the clase of the evidence on 
behalf.of the accused person (if he produces 
any evidence), may. put ‘any question” to 


the accused person which it may think- 


proper. it shall be. in the option of the 


accused person to answer to such questions,. 
and after such' questions shall have been. 


answered by the accused person, he or his 
Counsel or agent may address the Court on 
the subject thereof". A new section, namely, 
s. 262 A wasalso introduced which provided 
that the: Magistrate might examine the 
accused -person subject to the provisions of 
ss.902, 203,.204 and 205. The discretion 
thus vested in -Courts “was” often not 
exercised and this led to the following 
instructions being issued by this Court by 
aletter dated 28th July 1864: "Although 
the Cr. P. C. does not make it imperative 
on a Magistrate to examine an accused 
person at any stage of the enquiry before 
committing him to stand his trial at the 
Court of -Session, the Court thinks it 
necessary to impress upon all Magistrates 
the expediency of the general’ adoption .of 
this course at some stage or other of the 
enquiry. In those few and’ exceptional 
cases, in which the guilt of an accused may 
be beyond -reasonable doubt, the practice 
in force may be permitted without risk; but. 
inasmuch as it -is discretionary a a 
Magistrate to discharge or commit an 
à und person, according as he. finds that 
tHe evidence is, in his opinion, sufficient 


for his conviction by tle Court of Session 


- 


s 
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"tions any proceedings 


'are mine. 


-up obscure poinis by means of 
explanations. 


` enquiries and trials; 


t 
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or otherwise, it is obvious that the truth of 


any ordinary case’ will be best elicited and 
-obscure points will be cleared away by any 


explanation that the accused may wish to 
give, when, after hearing all the evidence 
against him or atany time in the discretion 
of the Magistrate he may be subjected to an 
examination before the Magistrate on points 
requiring elucidation, it being clearly 
explained to the accused that it is his 


option to answer such questions or not. The 


Court, however, desires to explain that in 
issuing these directions, it in no way sanc- 
i of an inquisitional 
The italics in the above extract 
It is clear upon the -words that 
the examination was to be on points re- 
quiring elucidation, was notto. be of an 


nature.” 


_inquisitional nature, and the object aimed 


at was to elicit the truth by enabling the 
accused to explain matters and also clearing 
such 


Then came Act’X of 1872 in which the 
discretionary -nature of the examination 
was retained so far as enquiries into cases 
triable exclusively by the Court of Session 
were concerned, and in the trial of these 
cases the examination was also. made com- 
pulsory and a provision was introduced 
allowing a discretion in Courts for the 
examination of accused persons in all other 
The relevant sections 
in that Act were as follows:— : 

. Bection 193 inthe Chapter "Of enquiry 
into cases triable by.the Court of Session or 
High Court" ran thus:— “The Magistrate 
may from time totime atany stage of the 
enquiry and without, previously. warning 
the accused person, examine him and put 
such questions to him as he considers 
necessary. The accused person shall not ' 
render himself liable to punishment for 
refusal to answer such questions, or for 
giving false answers to them,. but the 
Magistrate shall draw such inference, as 
may to him seem just' from such refusal." 
To this there was an explanation in these 
words “The answers given by an accused 
person may be put in evidence against him, 
notonly in the case under enquiry, but 
also in trials for any other offences which 
his replies may tend to show he has com- 
mitted.” pe b 
^. Section 214 in the Chapter “On the trial 
of Warrant Cases by Magistrates” made the 
provisions of s. 193 to apply fo trials con- 
ducted under that Chapter, i f 


by Court of Session" ran in these words: 
"The Court may from time to time at any 
stage of the trial, examine the accused 

. person, arid shall question him generally on 
the case after the witnesses for the pro- 
secution have been examined and before he 
is called on for his defence." i 

Section 342 in the Chapter headed “Evi- 
dence how taken" was in these words:— 
"In all inguiries and trials a Criminal Court 
may from time to time, and at any stage of 
the proceedings, put any questions to the 
accused person which such Court may, think 
proper. « 

Section 343 ran thus:—"The accused per- 
‘son shall not be liable to any punishment 
for refusing to answer or for answering 
‘falsely questions asked under s. 342 but the 
Oourtshall draw such inferences as seem 
just from such refusal,” 

The above was: the law introduced by 
-Act X of 1872. To say the least the wording 
‘of the Statute was dangerously wide. For 
some time it went on. being administered in, 
"the Oourts producing all the consequences 
"that the daparture from the general policy 
‘of the English" Criminal Law was bound to 
bring on and more than fulfilled .the 
expectations embodied in the view of Sir 
‘George Campbell as contained in his report- 
“ed speech on.the Bill.. He is reported to 
‘have said as follows:—“Not only were these 
‘provisions (meaning the rules of. English 
Law) now unnecessary in England but they 
“are specially out of place in a country where 
it was not pretended that the subject en- 
joyed that liberty which is the birth-right 
`of an Englishman; and it was not intended 
«to introduce rules into ‘the Criminal Law 
‘which were designed with the-object of 
securing the liberties of the people. That 

' being so, His Honour thought that they 
might fairly get-rid of some of the. rules 
' the object of which-was to secure- for the 
people that jealous protection . which the 
: English Law gave tothe accused. It seemed 


to himthat they were not bound to protect 


the criminal according-to any code of fair 
-play, but that-their object should be to get 
at the truth, and anything which would 
' elicit the truth was regarded to be desirable 
for the interésts of the: accused if he was 
innocent, for those of the public if he was 
guilty. That being so, he would say that 
“hè had-n@ sympathy whatever for those 
things which his Hon'ble’ friend Mr. 
«Stephen ` had called superstitions, For 
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should not.get a man to implicate hfmself 
if they could, why thy should not do all 
they could to gét the truth from him; why 
they should not Gross-question him; and 
adopt every other means short of absolute 
torture to get at the truth.” The way in 
-which the law was administered was 
fraught with dangerous consequences and 
was found unsuitable in course of time and 
the. different High Courts laid down a 
‘series of rulings in which it was held that 
the power that the: law gave should be 
"used to ascertain from the accused how he 
Gan explain the facts adduced in evidence 
against him and not to drive or entrap him 
into making self-ineriminating statements, 
“and it was enjoined that questions-must not 
be put to the prisoner when there was 
‘nothing against him on the evidence 
‘adduced by the prosecution or in the middle 
of the- case for the prosecution, so as to 
‘make out a case against the accused when 
there was noneorsoas tosupplement the 
case for the prosecution when it was defec- 
‘tive. .These series of rulings made it neces- 
sary toamend the law when the Code was 
revised in 1882. In the amendment made 
by Act X of 1882 the provisions relating to 
the examination of an accused person, which 
"were scattered in different Chapters in the 
previous Acts were removed from those 
- Chapters and brought under the Chapter 
headed “General provisions relating to 
inquiries and trials.” One noticeable 
alteration was made by the addition of the 
words “forthe purpose of enabling the 
accused to explain any circumstances 
appearing in'the evidence against him;" 
another was the substitution of the word 
"may" for the word “shall” as regards the 
drawing of inference against the accused; 
-ànd there were other changes madeas well. 
. The result of the amendment was to frame 
the scattered provisions into one com- 
. prehensive section, 4. e, s. 342 of ActX 
: of 1882 and it has retained its shape in 
Act V of-1898 and has not been affected 
by the Amending Acts of 1923. The object 
of the amendment isstated in the following 
-extract from the report of the Select Com- 
mittee on the Bill of 1882: "We think that 
the present law gives too great a latitude 
to the Courts with regard to the examina- 
tion of an accused person. The object of 
such an examination is to give the accuged 
an opportunity of explaining any c?renm- 
stances which may tend to triminate him, 


where the accused 18 undetended, to examine 
the witnesses in his iffterest, It was never 
intended that the Court should examine 
the accused with a view fo elicit from him 
Some statement which will lead to his con- 
viction. We have, therefore, limited the 

power of interregating tbe accused by 
adding to the first paragraph the words, 

“For the purpose of enabling the accused 
to explain any circumstances appearing in 
the evidence against him," “We think the 
accused should always: have this opportunity 
of explaining and we have, therefore, 

‘required the Court to question him generally 

-for the purpose before he enters on his 
defence.” 

. . The section as it stands is undoubtedly 
‘for the benefit of the accused, the provisions 
embodied in it enable him to explain the 

‘circumstances appearing against him in the 

-evidence, I cannot, however, concur in the 
view that it is intended merely for his 

. benefit. It isa part of a system for enab- 

. ling the Court to discover the truth and it 

- constantly happens that the accused’s 
explanation or his failure-to explain, is the 


——~ most incriminating circumstances against 


: him. The result of the examination may 
. certainly benefit the accused if a satisfactory 
explanation is offered, by him; it~ may 
however þe injurious to him if no 
‘explanation ora false or unsatisfactory ex- 
: planation is given.* These conclusions, to 
. my mind, follow from the words “without 
previously warning the accused” which 
appear in the first part of sub-s. (1) and the 
. provision as to the drawing of inference 
. contained in ‘sub-s. (2) “If that be the 
intention of the Legislature, asI have no 
doubt itis upon the words of this section 
it inevitably follows that the Court should 
. not only have the power to point out to 
the accused the circumstances appearing 
. in ‘the evidence which require explanation, 
. but that it must out of fairness to the 
accused exercise that power in such a way 
that the accused may know what points 
in the opinion of the Court require ex- 


' planation, failure or refusal to give which 


will entitle the Court to draw an inference 
against him. 

To this interpretation three main objec- 
tions are suggested. It is said that the 
expression " question him generally" in- 
dicates, as contra-distinguished from the 
expression “put such, questions to him as 
the: Court considers necessary,” that. the 


but a general QUueSblOlW WILL SULGE. AU INY 
opinion the word .“ generally” does not 
limit the nature of the questioning to one 
or more questions of a general nature 
relating to the case, but it means that the 
questions should relate to the whole case 
generally and should not be limited to any 
particular part or parts ofit. It will be 
seen that the word “generally " appeared 
in s. 250.0f Act X of 1872 when the in- = 
tention ofthe Legislature was quite clear 
as to why they were departing from the 
English rules or procedure. "There is no 


‘foundation for the argument that the word 


“ generally " was put in out of solicitude 
for the accused witha view to protect him 
against a detailed examination by the 
Court; and indeed when a detailed exa- 


‘mination is “permissible under the first 


part of the section, even without previously 
warning the accused there is no reason 
why it should not have been intended in 
the latter part as well, A second argu- 
ment relates to the provision enabling the 


` Court and the Jury, if any to draw an 


inference. It is contended that the ex- 
pression "circumstances appearing in the 
evidence" mean those that appear to the 
accused, and it is argued that there is no 
point in requiring the Court to point 
out to the accused what appears to it as 
calling for explanation, for in a trial with the 
Jury, the Jury will also be entitled to draw 
inferences against the accused ifthe cir- 
cumstances are not explained, and it is 
asked how can a Judge be expected to put 
to -the accused what circumstances are 
weighing in the mind of the Jury. At 
first sight, this seems to be a difficulty, 
but it will be observed that sub-s. . (2) 
provides for inference being drawn from 
the refusal to answer the questions and 
also from the answers given to the ques- 
tions themselves and not from the omis- 
Sion to explain the circumstances. The 
Court can always frame questions dealing 
with such salient points in the caseas in 
its opinion call for explanation. Lastly 
it is argued that it will be extremely diffi- 
cult to frame questions such as would not ` 
elicit incriminating answers or the ques- 
tions of a catching nature To this the 
answer is that the incompetency of a Tri- 
bunal, in administering the law or the 
difficulty in administering itds no ground ` 
for whittling down its provisions. Be. 
sides, Ido not see why it would not be. 
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possible to put- before the.accused the 
salient facts and circumstances as they 


"appear in the évidence against him and 
ask him if-he has &ny explanation to offer. 


There is scarcely any reported decision? 


which directly bears upon the question of 
sufficiency of an examination pur the 
mandatory :provisions of s. 342, P. C. 
There are three unreported de ous of this 
-Court to which I shall presently refer. In 


‘Criminal, Revision No. 237 of 1924 decided . 


on the 24th June 1924, where it appeared 
that the. question put to the accused was 

“what is your .defence? " it was argued 
that the question was not of the nature 


contemplated by the section.. This Court 


. (Newbould and Chakravarti,JJ.,) refused 
to follow the decision of a Single. Judge 
-of the Patna High Court in the case of 
Bokhari Singh v. Emperor (1) and held 
that. the question was ‘sufficient. In Cri- 
. minal Revision No. 182 of 1923 "decided 
_by this Court on the 19th December 1923. 
_ the question put to the accused was “what 

is your defence?” In that case Greaves, 
J., (Panton J., concurring) observed as fol- 


lows:—"l. think ‘there is no doubt that the 


proper method under s. 342, Or. P. C. is- to 
put at the close. of the prosecution case 
and before the accused enter on their de- 
fence . shortly - and. succinctly the main 
‘points which appear upon the prosecution 
evidence bearing against’ the accused. But 
-what we have got to consider in this case 
is whether what has been done is sufficient 
compliance with s. 342 or whether s. 342 


: has been complied with. We do not for | 
" dence which, in the opinion: of the Court, 


a moment suggest that the course adopted 


here is a desirable course and we think . 


that the Magistrate should.have followed 
the course which I have already sindicated. 
But we are not prepared to interfere in 
the present case on the ground that s. 342 
has not been complied with, for all the 
accused had an opportunity of stating what 
their. defence was upon the evidence as 


given, and it was open to. them to do as 


they have done and instead of answering 
the general questions put to them to rely 


on the written statements for the purpose . 


of meeting the case for the prosecution.” 
In Criminal. Appeal No. 547 
J[Shamlal Singh v. Emperor] decided by 
this Court on the 15th.January 1924,* 
the accused had been asked 


. (D 81 Ind, Cas. 199; (1924) Pat.-198; 5 P. L. T. 445; 
| 25 Or. L. J. Til; (1924) A. I R: (Pat) 791 


FSince reported as 83 Ind. Cag. T [Ed]. re 
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"desired to make. any further statement to 


-Magistrate and thdy 


“we are not 
. was done in this case necessitates a new 


of 1913- 


if they. j 
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what they had done before the Committing 
refused to do so. 
Greaves and Panton, JJ. observed thus 


in their judgmeht i in that case:—"Now wa 


have had oeeasions to point out more than 


once that the proper method of applying 


s. 342 is to bring to the attention of the 


-accused specific matters which appear in 


the evidence against them and that merely 
questioning them generally as to whether 
they have anything to.say or anything to add 
to what was said before the Committing 
Magistrate is not a satisfactory method of 
applying s. 942 and we hope that the 
Courts in future will bear this in mind 


“when the time comes to question the ac- 


eused under the provisions ofs. 342 but 
prepared to say that what 


trial." 
As Ihave said there is no reported deci- 


sion in which the question directly arose 


for .consideration but there are a series of 


.eases in which the section has been inter- 
.preted by the different Courts which have 
.had oceasion to administer it, and though 


most of these decisions are not to. be treated. 


.as binding on us, it is not undesirable to 
“refer to’ them as they throw some light 


on ‘the. question. In the case of Hossein 
Buksh. v. Empress (2) in dealing with s. 250 
of Act X of 1870 quoted above Prinsep, J., 
observed (Morris, J.,*concurring) that the 
real object in the power’ given to the Court 
was to elicit from the accused how he 
proposes to meet such portions of the evi- 


implicates. thé accused, in the commission 
of the offence with which he standscharged, 


- In the case of Queen-Empress v. Hargobind 


Singh (3) Sir John Edge, C. J., and Tyrell 
and Knox, JJ., observed that it required 
no knowledge of law to understand the 
section and to- understand that it is not 
for the purpose of ascertaining what wit- 
nesses the accused intends to call, or what 
evid:nee they will give or what his de- 
fence is, that a Court i is justified or autho- 
rised in examining an accused under that 
section. In the case of Raghu Bhwmij v, 
Emperor (4) Sultan Ahmed, J., observed 


@) 6° o. 96 at p. 102; 6 C. ^ NE 529; 3 Shome L. R, 
Cr. R. 398; 3 Ind. Dec. '(x. 8 
3 i A. 242; A. W.N TAN 83; 7 Ind. Dec. (x. 8.) 


KA 58 Tad. Cas. 49: “21 Or. L. da 705 at p. 709; IP, 
L. T. 241; 5 P. L, J. 430, 
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‘thus ; MU The feal object ‘of the latter part 
'of s. 312, cl. (1) is to,ascertain from the 
‘prisoner how he can meet what the Judge 
may ‘consider to be damnatory evidence 
-against him.” The same view has been 
taken by a later decision of this same Court 
in the case of Bhokhari Singh v. Emperor 
(1) in which Kulwant Sahay, J., observed 
that it was compulsory for the Court under 
8, 342 to question the accused in such a 
way as to enable him to explain any cir- 
“cumstances which appear:in the evidence 
against him. It was held in that case that 
‘the mere asking the accused as to whether 
.he has anything further to say is not a 
sufficient compliance with the second part 
-of the section, and that the questions must 
be framed in such a way as to enable the 
accused to know what he is to explain and 
‘as to what are the circumstances against 
him and for which an explanation is 
needed, In another case of the same 
‘Court, namely, the case of Panchu Chou- 
dhur y v. Emperor (5) in which the Commit- 
.tiig Magistrate had put a specific question 
,to the accused as to whether he had com- 
“mitted the .offence and the accused answer- 
'ed in the negative, and then in the Trial 
‘Court. he was asked whether he wished to 
“add anything to the statement whieh he 
had made before the Committing Magis- 
‘trate, Buckhill, J., observed as follows:—“It 
can easily be seen that ifit is to be. said 
that a Judicial Officer must ask this ‘or 
"that ‘question or this‘ or that series of 
"questions ‘under the provisions of s. 342, 
‘Cr. P. O., the practical effect of the 
working of that section could be criticised 
in révisional applications on every possible 
- occasion, I can well-understand that, where 
an accused is undefended the Tribunal may 
well point out to him the elements ofthe 
"evidence adduced against him which seems 
‘in his own interest to demand his explana- 
tion but where an ‘accused is defended by 
`a legal practitioner, it would, I think, be 
altogether impossible to-expect, or desir- 
able to contemplate, a Tribunal entering 
upon a lengthy examination of an- accused 
‘person which might easily develop into a 


recounting of the history of the whole 
' ease of into, what would be far worse, 
some sort of cross examination.” With : 


: all deference to the learned Judge, I 
should observe that this distinction þe- 
w a defended and an undefended case 
^. (5,6 6 Ind. Cæ. 73: 23 Cr. L. J, 935, 3 P.L, T. 
649; (1923). AT, R. (Pat) 01, 


EMPEROR v. ALIMADDIN NASEAR. 


'(6) that this 


‘whole trial.” 
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ignores the object of the section itself 
which has been so- forcibly, pointed out by 
Rankin, J., in his judgment in the case of 
Promotho Nath. Mukhopadhya v. Emperor 
examination is a matter 
entirely between the accused and the Court 
and that the legal advisers do not come. 
in or count in this examination at all. In 
another case of the same Court, namely, 
that of Fatu Santal v. Emperor (7), Sir 
Dawson Miller, C.J., and Adami, J, observed 
as follows:—* In the present case it does’ 
not appear that any question whatever was 
asked of him or that his attention was 
directed to any portion of the evidence 
which might appear to call for an explana- 
tion and, in these circumstances, it seems 
to us that the trial was entirely irregular 
and that the verdict cannot stand.” In 
this case, the accused had been examined 
by the Committing Magistrate but there: 
was no examination by the Trial Judge. 
The Lahore High Courtin the recent case 
of Harnama v. Emperor (8) had to deal 
with the effect of non-examination of the 
accused when he filed a written statement 
and declined, when asked, to add anything 
to it, Broadway, J., while holding that ‘the 
omission was not fatal; observed as fol- 
lows:—‘‘Although it would have been better 
for the Magistrate to have put definite 
questions to the appellants, Iam unable-to 
hold that the procedure actually adopted 
in the case was so illegal'as to vitiate the 
In the case of In ‘re Basru 
Venkata Row (9) of the Madras High 
Court, Spencer, J., dealing with a letter 
from which an inference adverse to the 
accused was drawn by the Court observed 


“as followsi:—‘ If it was intended to treat 


this letter as a circumstance appearing 
against the first accused and to draw in- 
ferences from it against him. it would have 
been a fair and natural procedure for the 
Judge, in the exercise of the power which 
he had under ss. 289 and 342, Cr. P. C., to 
examine the accused about it and put: him 
such questions às would enable him to 
explain its significance. Asib was, he was 
asked no question and he made no statement 


(6) 71 Ind. Cas. 792; 27 O. W.N. 389'at p. 400; 
D I. R. (C.) 470; 24 Cr. L. Je 248; : o VE 
61 Ind. cor a 22 Or. L. J. 417; L. T. 
my 6P. L. J. 1 
(8) 60 Ind. Gas, fre; 32 Or. L.J. 216; 3 U. P. L. È) 
24. 


(9) 14 Ind. Gas. 418; 13 Cr. I . 296 nd 233.11 M, 
Le 93; 22 M. L. J. 270; ; 1918) M. WN . 125; 36 M, 


point came up for consideration ih a case 
in the .. Central Provinces, where .the 
procedure seems to be well-settled, in 
the case of Tani v. Emperor (10) in 
which Batten, J. C., and Kotwal, À. J. C., 
following an earlier décisionof the Nagpur 
„Judicial Commissioner's Court Emperor v. 
Katay Kisan (11) .held thatthe object of 
s. 342, Cr. P. C. is (l), to communicate to 
the accused, to the full extent what may 
be found ‘hecessary in each particular case, 
what is alleged against him in the evidence 
for the prosecution, and (2) to ascertain 
from him what explanation or defence in 
law or. in fact, he wishes to put forward 
im respect thereof. It was expressly laid 


down by the Court -that it is necessary ` 


, that the attention of the accused should 
be drawn to all the vital parts of the 
evidence against him and thatit was not 
a sufficient compliance with thé provisions 
to ask the accused the general question. 
`“ Have you anything more to say in this 
case ? " or “ You have heard the prosecu- 
tion witnesses against you: what have you 
to say? " I have not been able to find any 
opinion of the Bombay High Court in this 
matter, but specimens of examinations that 
are to be fouud in some of the reported 
casés point .toa detailed examination being 
the practice that obtains in that 'Presi- 


dency. In one of the cases in that Court. 


viz, Basapaningapa v. Emperor (19) 
Hayward, J., characterised the examination 
- of the accused person held by the "Com- 
mitting:. Magistraté as perfunctory, in- 
' dicating that 'sométhing “more than a 
general” question i8 necessary ‘and observed 


that the law requires that an opportunity , 


shall be given to the accused himself to 
explain and not that this important step 
in the procedüre should be left to his 
Pleader. The same view has been endorsed 


by the Courts in Burma. In the Court. 


of the Judicial Commissioner of Upper 
Burma Riggs, J. C.,in the case of Nga 


. Ban Nyein ^v. Empero? (13) held that the 


object of examining an accused person is 
to afford him an opportunity of explain- 
ing away evidence against him, that each 
point appearing in evidence should be put 
. $ " 
(10) 48 Ind. -Oas. 487; 20 Or. L. J. 12. 
(11) 17 C. P.L. R. 113. ` 


(127 31 Ind. Qas. 365; 16 Cr. L.J, 765; 17 Bom. L.' 
892 ; 


"(13) 41 Ind: Cas. 150; 18 Or. L. J. f74;.3 U, B. R, 
(1917) 8; H Bur. L, T. 140. . - < 


¢ es 


:case of Maung dfman v. 


.and he was then asked "Do you 


In my ovinion the law 


his explanation orcomment in it, anything 
in the nature of cfoss-examination being 
avoided. "The Burma High Court, in the 
Emperor (14) 
had to deal with this question very 
recently and May Oung, J., held in that 
case that a Judge or Magistrate should 
note every point which he thinks he will 
have to put into the scale against the 
accused and then question him on each 
point, otherwise it wil be impossible for 
the accused to know what is in the Court's 
mind and he cannot be reasonably expected 
io explain it,and that it is not sufficient 
io puta general question to the accused 
Such as, ^What have you to say regarding 
the statement of the compainant's wit- 
messes,” 

‘In the present case Alimaddin Naskar was 
asked by the Committing Magistrate 
“What is your defence?” he replied “Iam 
innocent, what I have to say Ishall say in 
the Sessions -Court”. In the Court of 
Sessiou the said statement was read to him 
wish to 
say anything more?" He. then made a 
statement.  Belatali Naskar, was put the 
Same question in the Committing Magist- 
rate's Court and he gave the same reply as 
Alimaddin Naskar. He was asked by the 
Judge the same question that was put to 
Alimaddin Naskar and he then made a 
Statement, I am of opinion that the 
examination. of the two accused persons 
was perfunctory and ‘not & sufficient 
compliance with the provisions of the law, 
intends that the 
salient. points appearing in the evidence 
against the accused must be pointed out 
to himin a succinct form and he should te 
asked to explain them if he wishes todo 
so. It may be that when a general question 
as to whether he wishes to say anything 
is asked, he will reply in the negative, If 
he does so, it will be of no use asking him 
any further question, If on the other 
hand, it does not , appear .that he would 
refuse to answer questions put to him, 
or it appears that he desires to respond 
his attention should bé called to the 
salient points appearing against him, so 
that an opportunity is really afforded to 
him to explain them, if ho can doso, In 
such examination every precaution should 
be taken not to entrap him to make 

(14) 77 Ind. Cas. 887; +25 Or. L. J. 487; 2 But L. 4, 
288; IR. 689; (1924) A. I R. (R) 172.°. 


the nature of cross-examination should be 
avoided. In my opfnion it is not im- 
practicable to conduct the examination in 
the manner indicated ab$ve. 

Though the examinations of the accused 
persons have not been adequate, the 
statements made by them indicate that 
they were not altogether ignorant - of 
some.of thesalient points appearing in the 
evidence against them. Alimaddin en- 
deavoured to explain that he had no 
motive, that he was not concerned in the 
earlier incidents, that the Naskars were 
named as accused out of enmity and 
that at a subsequent stage, and’ that the 
prosecution witnesses were relations and 
servants of Momrej. He also. wanted to 
create an appearance in his favour by 
stating. that the Naskars spent the whole 
day after the night of the occurrence at 
thespot but none named them then. 
Belatali stated that he was absent from the 
villageand' was falsely implicated, Inthe 
present case lam unable to hold that there 


has been any prejudice to the accused . 


persons, A refusal to. give the accused an 
opportunity to make a statemeat ata stage 
when the mandatory part of s, 342, Or. P. C., 
is oparative vitiates the trial, but an insuffi- 
cient examination at that stage does not 
necessarily, invalidate it. 

For the above reasons, Iam of opinion 
that the two accuséd persons have been 
rightly convicted. I accordingly uphold 
the conviction of Alimaddin Naskar and 
Belat Naskar under ss, 302, 120B, Indian 
Penal Code, and also the conviction of 
Belat Nasker under s. 302, Indian Penal 
Code. . ` 
: Asto the sentences, giving the matter 
my most anxious consideration and taking 
‘into account all the circumstances of the 
ease, I am unable to find any reason for 
passing a lesser sentence on either of the 
two accused than the maximum penalty 
which the law provides for the offences 
of which they -are guilty. The offences 
committed by them are most diabolical in 
their conception and brutal in their ex- 
ecution, and I accordingly confirm the 
sentences of death passed on the two accused 
and dismiss their appeals. 

. Newbould, J.—My learned brother in 
his judgment which he has just delivered 
has dealt fully with the facts and the 
evidénce in this case. .It is sufficient for 
me to say thdt. I am in entire agreement 


with the mandatory provisions 


Alimaddin Naskar and Belat Naskar under 
8. 302 read with s. 120B, Indian Penal Code 
and of Belat Naskar under s. 302, Indian, 
Penal Code are right and that the sentences 
of death are necessary. The appeals are 
accordingly dismissed and the sentences of 
death are confirmed, Me 
As regards the point -of law that was 
raised in this case that there has been 
inadequate examination of the accused 
under s. 342 ofthe Cr. P. C. We are in 
agreement that the trial has not been: 
vitiated by any failure to comply with the: 
mandatory provisions of this section. But 
with the utmost respect for the opinion of 
my learned brother Iam unable to agree 
with him that the examinations of the 
accused persons at the present trial were 
not adequate. I adhere to the view ex- 
pressed by Chakravarti, J., and myself in 
the unreported case Rez Mahamed Sheikh v. 
Emperor; Criminal Revision No. 237 of 
1924, decided on 24th June 1924, We there 
held in agreement with .the decision of 
Rankin, J., in Promohta Nath Muwukhopadhya: 
v. Emperor (6), that what is necessary is 
that the accused should be brought face to 
face solemnly with an opportunity given to 
him to make a statement from his place in 
the.dock in order that the Court may hàve 
the advantage of hearing his defence if he 


is willing to make. one with his own lips. 


We further held that the question put 
in thatcase "Whatis your defence" was a 
sufficient compliance with the mandatory - 
provisions of s. 312, Cr. P. C. One of the 
reasons given. for this decision was that for 
many years it had been the more usual 


- practice for Courts when examining an 


accused ander this section to put to him 
questions of a formal nature in words 
similar to those which had been used in 
that case and we applied the maxim 


-optima legis interpres consuezudo. 


Istil think that & formal question in 
general terms which givesthe aecused an 
opportunity of making a statement of 
his defence with his own lip is a sufficient 
compliance with the mandatory provisions 
of s. 342, Cr. P. C, since it enables the 
accused to explain any .circumstances 
appearing in the evidences against him. 
To what extent the Court, when complying 
of the 
section, should also exercise its «liscretionary 


-power under the other provisions of the 


section, is a different question. The 
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. will usually appear that the 





. examination will.frequently result. 


- have not exceeded the right of private defence. 
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exercise of this discretion must vary with 
and depend on the circumstances of each 
partieular case. But in the majority of 
cases it is, in my opinion, neither necessary 
nor desirable that there should be any 
detáiled questioning of the accused. The” 
point at which the Court is bound to 
question the accused is after the witnesses 
for the prosecution have been cross- 
examined. From the cross-examination it 
accused 
understanüs what are the circumstances 
appearing in the evidence which require 
éxplanation. If this is apparent it is 
unnecessary for the Court to tell the 
accused what those circumstances are. 
The superior Courts of this country have 


.repeatedly emphasised that the examination 


of the accused under this section should 
not be of an inquisitional nature. There 
is great danger, if the lower Courts are | 
required to depart from the usual 
practice of putting a formal question and 
in all cases to specify the circumstances 
appearing in evidence against the accused, 
that “something of the nature of cross- 
There 
is avery thin line of distinction between 
stating the circumstances . which. require 
explanation and-asking the accused to. 


. explain those circumstances. . 


Z, K. Appeals dismissed; 
Death sentences confirmed, 
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PATNA HIGH COURT. - 
CRIMINAL APPEAL.No..120 or 1924. 
. August 14, 1924. . : 

Present :—Mr. Justice Ross and 
i Mr. Justice Sen. ] 
RADHE SAHI AND OTHBRS—AÀ PPELLANTS 

versus .` 

- EMPEROR— RESPONDENT. 


Criminal trial—Prosecution cage found to be untrue 


` —Aequittal—Prócedure—Peńal -Code (Act XLV of 


1860), ss. 147, 149. Pa rent 
- Where in a riot case it is found that the case. 
presented to the Court by the prosecution is definitely 


- untrue it is not necessary for the accused ‘to plead. 


the right of private defence or to show that ey 
n 
the finding that the'case for the prosecution is un-. 
true the accused are entitled to an acquittal. [p. 938, 
eol. 2,] E x DM . 
Appeal from a decision of the Sessions 
Judge, Muzafferpur, dated the 23rd June 


-1924, -- - 
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Messrs: Aziz and Junak Kishore, for the 
e 


Appellants. 

The Assistant Govérnment Advocate and 
Mr. Jadubans Sahay, for the Crown. 

JUDGMENT*?—The six appellants 
have. been sentenced to transportation for 
life on conviction on charges under ss. 148 
and 302 read with s. 149 of the Indian Penal 
Code. Thecharge under s. 148 was that 
they were members of an unlawfulassemb- 
ly the common object of which was to beat 
Munshi Rai, and that they were armed 
with deadly weapons. As Munshi Rai was 
killed in the course of the riot, there was 
a further charge under s. 302 read with 
8. 149 of the Indian Penal Code. 

The case for the prosecution is that on 
the 19th August 1923, two men named 
Ramasis and Saheb Mahto were sitting on a 
machan in the field of one Nepal Mahto one 
or one -and-a-half gharis before sunset, 
They are residents of Chanaotoli alias 
Jahangirpur, a village chiefly inhabited by 
Chanaos. Munshi Rai of the neighbouring 
village Lachminiatola, which is inhabited 
chiefly by Rajputs, and Babhans, was com- 
ing from village Deokali, where he had 
gone to visit the temple and was returning 
towards his home. When he came near 
the machan Saheband Ramasis asked him 
to take tobacco. He stopped there and 
took tobacco whereupon Saheb geized him 
by one of his arms, Ramasis by the other 
and thirty and forty* people armed with 
various weapons came from the adjoining 
field of Bishundeyal. The appellant Radhe 


‘gave Munshi Raia blow with a garansa on 


his shoulder and the appellant Ganga gave 
anotber blow with a garansa on his right 
knee. Munshi Raifell and then a cry was 


, raised that he was killed and his assailants 


dispersed. 

The reason for this occurrence was that 
the Chanaos had recently adopted the sacred 
thread and this had aroused the resentment 
of the Rajputs who had proceeded to com- 
mit various acts of oppression against them 
and a further motive is assigned in the fact 
that Ramasis, who was an employee of the 
Sheohar Raj had institued a false rent suit 
against Munshi Raiin 1326: . 

'The defence as gathered from the, written 
statements - of the accused was that ever 
since the Chanaos adopted the sacred thread 
the Rajputs-and Babhans had been oppress- 
ing them. There had been numerous acta 
of -aggression and, oppression whick had 
been reported to the authorities between the 
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20th of July and the 17th of August, A 
constable and some chuakidars and dafa- 
dar had been deputed to the village to 
preventa breach of the peace; and on the 
19th August they were formed that the 
Rajputs were looting the crops of the 
Chanaos on thesouth andon the north of 
the village. The constable and the dafadar 
went to the south and were unable to pre- 
vent the looting. They went to the north 
where they saw some people running away 


and were informed that two Rajputs had. 


been killed. 

The case was tried with the assistance of 
three assessors, all of whom disbelieved the 
case of the prosecution that Munshi Rai was 
waylaid.- The opinion of the assessors was 
that he had probably gone with the other 
Rajputs to loot the crops of the Chanaos 
and it was inthese circumstances that he 
received his injuries. All the assessors 
were of opinion that the Chanaos were 
acting in defence of their crops and should 
be acquitted. 

The learned Sessions Judge -disbelieved 
the story of the offering of tobacco to Munshi 
Rai. He did not think that it was neces- 
sarily Munshi for whom the Chanaos were 
lying in wait but thought that they were 
ready to attack any Rajput who came in 
their way. With regard to the death of the 
second Rajput which had been brought to 
the notice Bf the Police the learned Sessions 
Judge says that no evidence was given 
about him, nor was his dead body forth- 
coming. He was further of opinion that 
there was no evidence that Munshi Rai took 
part in any looting and that there was 


. nothing in the evidence to show that the 


accused were acting in self-defence; and 


that.while the looting on the south of 


the village had been established there was 
no proof of looting on the north. “He, there- 
fore, accepted the evidence of the prosecus 
tion and convicted the appellants, : 

The first point that falls to be considered is 
the stateof feeling prevailing at the time be- 
tween the Chanaos and the Rajputs. Exhibit 
B is an information to the Police given on 
the 20th ofJuly 1923 about the breaking of 
the sacred thread of a Chanao by certain Raj- 
puts and threats that they would loot his 
house. “On the 24th of July a Head Con- 
stable who had gone to the village to en- 
quire into certain complaints that had been 
made found.an assembly of 500 Rajputs 
armeg with lathis and other weapons 


prepared to. commit ' disturbance over 





- the same 
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this sacred affair, With difficulty he 
persuaded them not to commit a breach 


_of the peace and the Magistrate ordered 


proceedings to be drawn up under. 
s. 107 of the Cr. P. C.against six Chanaos- 
and forty-two Rajputs. Exhibit Cof the ‘1st 
August and Ex. D of the 2nd August and - 
Ex. E of the 3rd August are to the same 

effect as Ex, B. Exhibit F. reports an actual 

assault on a Chanao by a certain Rajput 

on the 10th August. On the l4th and the 

15th of August there were occufrences of. 
looting erops which ended in conviction, 

On the 20th of August a complaint was 

lodged by Ganga, one of the appellants, of 

an occurrence on the 17th of August when 

he was assaulted by certain Rajputs and: 
had his sacred thread broken, This event 

immediately preceded the occurrence which 

is the subject of the present case. 

The first information was given at mid- . 
night on the 19th the Police Station being 
five miles from the place of occurrence. 
There was, therefore, considerable delay on. 
the part of Rambahadur, the informant, 
who deposed to having witnessed the oc- 
currence, before going to the Police. The, 
explanation that he gave of the delay was 
that he had to come froma long distance 
and theriver was full. But this explana- 


. tion, is not sufficient and it isnot comeplete. 


He says that after the occurrence he had 
taken the dead body of Munshi Rai east 
of the Barhamasthan and then he and Dhar- 
khan Rai the nephew of Munshi Rai, cross- 
ed at the Sugiaghat and went to the thana, 
But from the evidence in the case it appears 
that much more had happened in the inter- 
val, as to which the informant was silent 
before the Police. 

As to the actual facts of the occurrence 
the evidence in this case falls into two 
parts. In the first place there is the evi- 
dence of the Rajput witnesses who all tell 
story. That story is roughly 
speaking thesame as the first information. 
But there is another body of evidence which 
‘consists of the depositions ofthe constable 
and the dafadar and chowkidar who were. 
on duty in the village and it is necessary to. 
examine that evidence also in order to dis- 
cover what actually happened. The consta- 
ble sent two chowkidars Janab Ali and ' 


‘Abdur Rahman tothe Police Station and 


an information was recorded at i. A. M. on 
the 20th August 1923 (Ex. 6.) +o the effect. 
that a little before sunset the Rejputs with 
a view to cut by force-the makai-crop of 
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| the Ohanaos collected ii a mob at Jahaü- 


Birpur, some- towards the south and some 
towards the north. The-constable and the 
dafadar and the chowkidars went to stop 
the.mob in the southern direction and in 
the meantime they heard that Munshi Rai 


pur belonging to the mob on-the northern 
side had: been assaulted. By the time the 
constable and dafadar and the chowkidars. 


Rajputs h&d run away with the wounded 
men, Then the chowkidars went to the 
house of Munshi Rai and learnt that the 
- wounded Munshi Rai was in his house, 
but his relations, said that he had been 
attacked on his way back from Deokali by 
some Ohanaos who had killed him and 
caused his body to disappear; and the 
: relations did not allow the chowkidars to go 
inside the house. It was at this stage that 
these chowkidars were dispatched by the 
constable to the Police Staticn to give in- 
‘formation. These facts have been stated 
in fuller detail by Ramsagar Singh consta- 
ble, prosecution witness No. 20. He adds 
„the fact that it was Ramasis who informed 
him that the mob had assembled ; and that 


I! 
1 





` sitting at Saheb Mahto's door. 
ther said that Saheb Mahto was notat his 





on the south of the village, that has not 
been ‘disputed on behalf of Crown; and 


as ‘to the loot on the north,:the constable: 


says that he -saw that five or seven 
kathas of makai crop had been cut and some 


men were running away. He went to the: 


house of Munshi and found a lame man 
who denied that a dead body had been 
broughtthere. Then he sent Janab Ali 
and Abdur Rahman to the Police Station 
. and posted chowkidars round the house so 
that the dead body might not be removed. 


- Then -Rambahadur the first informant took’ 


“him inside and showed him the dead body. 
He further: added in cross-examination that 


three fields seemed’ to have been looted” 


at the. place where the blood was. The 
crops were ‘partly ripe ‘and partly unripe. 

| 'This'evidence is corroborated in all details 
'. by the dafadar Fasihuddin who further 
says that a Rafput of Sundarpur told him 
that Munshi Rai of Lachminatola and Kodai 
Rai of Gossainpur had been killed -by a 
mob of Charfaos. He was then, deputed by 


“the constable to look for the" other dead: 
body and went to Gossainpur but could ' 


$ 


; of Lachminatola and a Rajput of Gossain- ` 


, went towards that. mob on the north the. 


. he received the: information while he was 
He fur-. 


house on the 18th or 19th. Asto the loot- 
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not find out, what.had become of the body. 
The chowkidars Janab and Garib fitrther 
corroborate these wftnesses. This is evi- 
dence offered by the prosecution as true 
evidenceand. no feason has been shown 
for disbelieving it. The Sub-Inspector who 
investigated the case found that ‘the makai 
crop had been cut in four fields near 
the field where the blood was found. He 
noticed. damage on the morning of the 
20th on the north of the village and it was 
om the 21st that the damageon the.south 
was pointed out to him. To my mind there 
can be no doubt that this body of evidence 
represents the actual state of things on 
.the afternoon of the date of occurrence. 
Active looting was going on at two places, 
on the south and on the north of the village ; 
andit was while the Police were going 
from the south towards the north and when 
they saw men actually going away from 
the scene of looting on the north that they 
received the information that not only 
Munshi Rai had, been killed but another 
Rajput also. “All these facts throw the 
greatest doubt on the story set up by the Raj 
put witnesses that Munshi Rai was waylaid. 
The learned Sessions Judge evidently had 
some doubts about that part of the case. 
The story ofoffering tobacco is incredible, 
considering the relations between the par- 
ties and he rightly rejected it, That Munshi 
' Raihad been to Deokali is deposed to 
by two witnesses, Paltu* Sonar the tenant of 
a Rajput and Rajnandan Singh who is a 
Rajput anda connection of the deceased. 
This evidence seems to me to be suspici- 
ous for- several reasons. The post mortem 
examination reveals the fact that there was 
partially digested rice and dal in the stom- 
ach of the deceased and these witnesses 
have come forward in the Sessions Court 
with a story that the deceased stopped 
ab Sheohar on his way back from Deokali 
and took rice and dal a most improbable 
-story in itself and one which was never 
mentioned to the Police or in the Court of 
the Committing Magistrate. Then Paltu 
gives the detail that Munshi Rai was carry- 
inga lota and an umbrella and a kurta. 
This is the only reference to the kurta in 
the whole case. By the time the Sub.Jnspec- 
tor went to the scene of occurrence on 
the morning of the 20th, the body of 
Munshi Rai had been carried back to the 
field.where he had been attacked and lota 
and an umbrella were found beside the 
body. But no witnesses ever noticed these 








.deavouring to conceal their 
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articles on the field the evening before. 
This seems to be a majter of the gravest 
suspicion and it is evident that these arti- 


' eles were placed baside the body in order 


to give support to the story that - Munshi 
had been out of the village on a peaceable 
expedition. 
ali temple which he is saidto have visited 
were examined. The place selected for the 
way laying of Munshi Rai was hardly suit- 
able for the purpose asit is close to the 
Rajput villages and at a distance from the 
Chanaos. There seems to have been a 
good deal of uncertainty about this part of 
the casein the mind ofthe prosecution at 
the beginning as not only was there delay 
in the lodging of the first ‘information, but 
Rambahadur made discrepant statements 
before the Sub-Inspector as to the place 
from which he had seen the waylaying of 
Munshi Rai, naming first one Machan 
and then another which was separated from 
it by.a considerable distance. I disbelieve 
altogether the story that Munshi Rai had 
been to Deokali and was waylaid on his 
return. " 

The occurrence itself as alleged by the 
prosecution does not seem probable. No 


reason is given for the sudden disappearance 


of the accused. They went away without 


any reason. But still more important and - 


in fact’ thee most important point in the 
case, is the removal, of the body by the 
Rajputs. The learned Sessions Judge has 
suggested that they may have been un- 
willing to leave it on the field or to produce 
it before authorities unimportant than 
the Sub-Inspector. But this, in my opinion, 
does not explain their denial of the 
presence of the body in the house when 
the constable went there. There was noth- 
ingto be feared from the constable and 
there was no reason why the presence. of 
the body inthe house should have been 
denied. This strongly suggests tha the 
Rajputs were the aggressors and were en- 
casualties. 
This view is confirmed by the episode of 
Kodai Rai of Gossainpur. Evidence was 
given before the Magistrate that this other 
Rajput had also been killed. and that his 
body had been made away with. The 


* Magistrate refers to this in his commit- 


ment order where he says that “A good 
deal of evidence has been led in this case 
toehow that some of the accused had been 
seen ‘carrying’ Kodai's “body towards the 


Bagmati", That evidence was entirely - 


"No witnesses from the Deok- - 
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dropped atthe trial and yet 
from the statements of the Police witnesses 
which have already been referred to, that 
they were informed that Kodai Rai had 
been killed and that search was made for 
his body. The fact that Munshi Rai's body 
was removed by the Rajputs would suggest 
that the body of Kodai Rai, if he was 
killed, had also heen removed by his fellow 
castemen. And if it is a fact that two Raj- 
puts were killed, this not only throws the 


gravest suspicion on the tale of the way-- 


laying of Munshi Rai, but adds strongly to 
the probability that what happened was 
that these men met their deaths in the 
course of the looting of the Chanao’s fields. 
Rambahadur did not mention the fact of 


the concealment of Munshi Rais body in’ 


the First Information; and the prosecution 
has given no real explanation of it. It 
seems to me that the inference that strict- 
ly follows from the concealment of the body 
is that the Rajputs felt that they were 
not in a position to go to the Police; that 
they were conscious that they were the 
aggressors ; and that this death had been 
the consequence of their own act. 


It was suggested by the learned Assistant . 


Government Advocate that the -number 
and the nature of the injurieson Munshi 
Raiare not consistent with the theory that 
he was killed inariot. But it is by no 
means certain that'all injuries were anti 
mortem; and, in any case, I see nothing in 
this which negatives the defence. It can- 
not beinferred from these injuries that 
Munshi Rai was entirely alone. He may 
have been isolated from the others; and 
the-evidence tomy.mind leaves no doubt 


-that looting by the Rajputs was going on 


the nortlrofthe village and that it is in the 
course of that looting that Munshi Rai 
came by his death. as 

. In all these circumstances it seems clear 
that the case which hasbeen presented to 
the Court by the prosecution is nota true 


_ account of how Munshi Rai was killed. It 


was, therefore, unnecessary for the accused 
to plead private defence or to show that they 
had not exceeded the right of private de- 
fence. The case for the prosecution being 
in my opinion definitely untrue, it seems 
tome that the convictions’ cannot stand 
and must be set aside.. The accused must 
be acquitted. Those who are on bail will 
be released from bail and thóse who are 
in jail will be set at liberty. ` - 
Z. K. Conviction set aside, 


it is clear, 
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GALCUTTA HIGH COURT. 
CarutNAL RarERENOE No..125 or 1921. 
à August 8,1924. . < 

. Present :—Sir Lancelot Sanderson, KT., 

Chief Justice, and Mr. Justice Chotzner., 

EMPEROR-—OCoMPLAINAÁNT—PETITIONER 

a versus 
. ASIMULLA MONDAL AND OTHERS— 
ÅCCUSED— OPPOSITE PARTY. à 

Criminal Procedure Code (Act V of 1898), s; 488— 
Reference, wren to be made—Adhiar, whether labourer 
or tenant, i 

A reference to the High Court in a criminal matter 
can only be made in respect of an error on a point 
of law. U . 

An adhiar may be & mere labourer or he may be 
a tenant, and the question whether he is a mere 
labourer or a tenant must depend. on the facts of 
each case. - : ` 

Deb Nath Das Bairagi v. Ram-Sundar Barman, 
31 Ind. Cas. 579; 19 C. W. N. 1205, referred to. 


Reference made by the Sessions Judge, 
ungpur. < 
Babus Girija Prosanna 
Prokas Chatterjee, for the Petitioner. l 
Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Crown. on e 


. JUDGMENT. 
Sanderson, C. J.—This is a reference 
by the learned Sessions Judge of Rungpur, 
dealing with thé judgment' of the Sub- 

Divisional Officer.of Rangpur, Sadar. ` 
It appears that complaint was: brought 
by.one Dunda against -one -Asimulla and 
others, alleging that they had committed 


"offences under s. 143 and s. 447 of the 


Indian Penal Code; and, the Magistrate 
convicted them of these .offences and im- 
posed certain fines upon the accused 
persons. Upon an application to the 
learned Judge he made the reference to 
this Court with which-.we are now deal- 
ing; and, it is, of course, common know- 


: ledge that a reference can only be made 


+ 


in respect of an error on a point of law. 
-The learned Judge has set out in the 
refererice the respects in which he-con- 
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the- adhiar was a tenant and that the 


: landlord’s entry upon the land held by 


.adhiar was not tre$pass (in the absence 


Sanyal and Indu 


of evidence, that according to the con- 
tract in this case, the adhar was a tenant"). 


. The manner in which the point is stated 
is somewhat obscure but I think the learned 
Judge meant that the Magistrate should 
have held that the complainant was no 
more than' a mere labourer, inasmuch as 
there was no evidence that he oecupied 
the position of'a tenant, and thatas the 
complainant was a mere labourer, Asim- 
ulla and ‘others could not be guilty of 
trespass. . i 

The second clause of that paragraph is as 
follows :—‘(b) That part of “the. order 
where the learned Magistrate held that in 
this case the accused landlord and those 
who acted on his behalf could not plead a 
bona fide claim of right”. ` 


, On the-first point, in my judgment there 
is no doubt that an adhiar may be a 


- mere labourer or he may be a tenant ; 


and, the question whether he is a mere 
labourer or a tenant must depend upon the 


. facts of each case, : 


siders the Magistrate made a mistake in, 


point of law. 


The third paragraph of the reference 


. deals with the particular portions of the 


order which the Court making the refer- 


“ence considers to be an error in point of 


law, and, the first clause (a) is as fol- 
lows: “The part of the order where’ the 
learned Sul»Divisional Magistrate negativ- 
ed .the contention that edhiers are mere 


labourers in the absence of evidence that -` 


r ALS - 


the complainant. 


The facts of this case are as follows: 
The Magistraté has found that Duada. 


the complainant, had been cultivating tl 
. land in, Adhi under Asimulla for a long 


time, and that he had in fact plou 

the land in June 1983, with Nec aes 
growing paddy on the land, as he had 
done In previous years. He drew atten- 
tion to the fact that some witnesses had 
been called on behalf of the accused to 
prove that Asimulla had” been in khas 
possession of the land and that the com- 
Ede had never cultivated the land at 
all - 

. The evidence,- given: on behalf of the 
accused, the Magistrate rejected; and, he 
accepted the evidence given on behalf of 
aplai . Hefurther came to the 
conclusion, having regard to the facts 
which are set out in his judgment which 
included the number of persons who went 


‘for the purpose of ploughing the land and 


the numberof ploughs which were taken 
on the occasion in question that Asimulla 
and those who were with him, were not 
acting bona fide in the exercise of a claim 
of right. . ` 

Having regard to these facts I stould 


.be prepared to hold that there was éyi- 


dence. b2fore the Magistrate «which would 
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justify him in coming to the conclusion 
that. the . complainant 


the land as a tenant.’ 


Itis to be noticed that in the reference: 


the learned Judge stated that the only 


evidence is that the complainant holds. 


two plots of land in Adhi for which he 
gives half the produce as rent. I do not 
know -whether the learned Judge quite 
appreciated what’ might be the effect of 
that sentence. Ifthe sentence were taken 
alone, the natural inference would be that 
there wasa relationship of landlord and 


tenant between the complainant and Asim-, 


ulla. But I do not base my judgment 
upon that particular phrase used in the 
learned Judge’s reference. I base my 
judgment on the facts as set out in the 
Magistrate's judgment. 


My learned brother in the course of the 
argument referred to a case, Deb Nath 
Das Bairagi v. Ram Sundar Barman (1). 
That case came from this particular pani ot 
the country, Rangpur. - 


The Rule had been granted against the 
decision of the learned Munsif of Rang- 
pur; and, the question was whether the 
plaintiff in that case was in possession 
the learned Judges, who 
decided thaj tase, came to the conclusion 
that he was more than a mere labourer, 
that he was a tenamt and that his posses- 
sion would be protected under s. 9 of the 
Specific Relief Act. The learned Judges 
pointed. out that there was no affidavit 
before the Court that an adhiarin that 
part of the country means a ‘labourer’ and 
not-a ‘tenant’ and that there was on the 
contrary astatement in the affidavit that 
the land was, “let out" to the - plaintiff as 
adhiar, which term-is appropriate to the 
existence of a tenancy: They then went 
on to say that “The various books upon 
the’ 
that very largely, an adhiar is a tenant 
and the learned Judge who decided this 
case must be well aware of the meaning 
of the term in the district in which his 
Gourt is.’ 

It seems to me, therefore, that the 
finding of fact at which the Magistrate 
arrived in this case is in accordance with 
the decision in the ease, which I have just 
cited. 2 tud 


(1) 31 Ind; Ces 579; 19 0, W, N.-1205. 
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was not a.mere 
labourer. but that he lead some interest in. 


subject which were referred to, show- 
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Tor these reasons in my judgm 
reference should be refused. 

Chotzner, J.—l1 agree. 

Z. K, Reference fees 





CALCUTTA HIGH couU] 
CRIMINAL Reviston No, 13 oF 1 
March 4, 1924. 
Present;—Bir Lancelot Sandei 
Kr., Chief Justice, and Mr. J us 
Chotzner. . 
In the matter of DULAL BACH 
' PETITIONER 
versus 
EMPEROR—Oprosrrs Parr 

Penal Code (Act XLV of pod s. 829 —T'l« 
intention, absence of, effect of. 

Accused who wasan “illiterate low ca 
vator" applied for Letters of Administratio 
Will annexed to the estate of a deceased 1 
had made a registered Will in favour of the 
Before Letters c of Administration were gran 
a time when he had uo suspicion that a c 


"likely to be entered, he removed a certain 


wasinthe possession of the widow of the 
but which had been bequeathed to the acci 
the Will. Subsequently, the widow entere: 
and charged the accused with the theft of t 

Held, that. the conduct of the accused d: 
close the presence of a guilty intention on | 
the accused and that therefore he could n 
victed of theft. [p. 941, col, 2] 


ARGUMENTS.—Babu Noren 
mar Basu(withhim Babu BinodeLal 
ji), forthe Petitioner.—In this case tl 
ed, Dulal Bachar, has been convicte: 
of an irop-safe which was bequeé 
him by his unele one Bhim Bach 
accused was also appointed an 
under the Will of his uncle. He ap 
a Probate of the Will and then or 
January went to the house of the 
and removed the iron-safe to his: 
tody. Then on the 11th January the t 
widow instituted the present crim: 
against the accused and on the |) 
filed her objection. against the ap: 
for Probate. Now, under these 
stances was there any criminal i 
on the part of the aceused in r 
theiron-safe? He may have acte 
a wrong impression as to his sigt 
the.law and.it is admitted that 
illiterate low caste cultivator, | 
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tainly he-had no-criminal dhakon and 
-there can beno offence -of theft without 
criminal intention. 

Babu Satindra Nath Mukherj ji (idi him 


“Babu Monindra Lal Bose), for the Opposite 


Party.—The accusedappliedfor a Probate of 
the Willandin ordinary course of affairs 
he ought to have waited untilit was grant- 
ed. ‘I'he undue haste about the removal of 
the iron-safe implies a criminal intention 
which can, not be got over. 

Babu -Nor endra Kumar Basu replied in 
brief—When the iron-safe was removed 
no objection against the applicatian for 


. Probate was filed. With him the grant of 
. the Probate appeared to be merely a matter 


of form. 
JUDGMENT. 
Chotzner, J.—This Rule was obtained 
by the petitioner on the first ground speci- 


fied in the petition which -is that, on the ` 


findings of fact arrived at, the conviotion is 
not sustainable in law. 


The facts of the case appear to be sim- - 
ple. One Bhim Bachar died leaving a Will 


‘and on thel3th December 1922, the peti- 
tioner who is his nephew and an executor 
under the Will applied to the Court of 
the Subordinate Judge of Khulna for Letters 
of Administration with a copy ofthe Will 
annexed. The learned Subordinate Judge 
directed citation to issue and fixed the 12th 
January 1923, for proof of service. 
meantime; on the 8th January, the peti- 
tioner proceeded to the house of the testator 
and removed an iron-safe from there which 


“led'to the institution of the present charge 


by Phul Mala the testator’s widow on the 
llth January, On the 12th January 1923, 
she appeared in the Court ofthe Subordi- 
nate Judge and entered a cavett. The 
Judge accordingly ‘ordered the petition to 
be returned for presentation to the Court 
of the District Judge as the case had be- 
come contentious. 
puty Magistrate at the trial convicted the 
petitioner and. sentenced him,to undergo 
rigorous imprisonment for six. months. On 
appeal to the Court of the Additional Ses- 
sions Judge the sentence was réduced to 


-piż weeks’ rigorous imprisonment. 


The learned Sessions Judge found that 
the safe which was the subject-matter of 
the complaint had been in ihe possession 
of Bhim's -widow .and. heir and that 


the prosecution that the ‘Will purported 


T$ 
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- “illiterate low caste cultivator”. 


In the: 


The learned Sub-De- . . l 


:hurt. One. of the 
fradture of the sk 
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tobegueath the safe A “the appellant, the 
appellant had acriminal intention because 


-he removed it before his application for 


grant of Lettera ofeAdministration had been 
disposed of by the District Judge. 

- It seems difficult to accept this conclu- 
sion. According to the learned Judge the 
appellant, to use his own words, is an 
He had 
in his possession a registered Will which 
purported to demise the safe to him. He 
removed the ‘safe on the 8th Januar y; at 
a time when he could have no suspicion 
that a caveat was likely to be entered. 
These circumstances do not seem to us to 
disclose the presence of a mens rea, without 
which a conviction for theft cannot be main- 
tained. 

We are, therefore, of opinion that the 
Rule should be made absolute and the con- 
viction and sentence be set aside. 

"With reference to the explanation sub- 
mitted by the Sub- -Deputy Magistrate that 
“the complainant," i. e., the widow "having 
filed an objection, the. petitioner should 
have waited for the decision ofthe Dis- 
trict Judgein the case and the removal 
of theiron-safe before the Will was admit- 
ted to Probate or the grant of Letters 
was with dishonest motive", wemay observe 
that the caveat was not filed by the widow 
until after the safe had been removed from 
hér custody. 

Sanderson, C. d ME agree, 

Z. K. Rule made absolute. 


‘LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 050r 1924. 

: February 29, 1924. 
Present:—Mr. Justice Scott-Smith. 
JHANDU AND oTHERS—ÜONYIOTS— 

APPELLANTS 
versus 
REMPERO R-—RzsPoNDENT. 

-Penal Code (Act XLV of 1860), 3s. 804, 3825—Attack 

with dangs—Death caused by single blow—Culpable 


' homicide—Grievous hurts—F'irst Information, value 


6, 
A First Information Report i is not like the deposition 
of & witness given in Court and cannot be considered 


to be exhaystive. 
“the appellant*had removed it. “He ‘further. 
held that. though it was. conceeded by. -h 


- Accused, three -im number, resp the deqpased 
with dangs causing two grievous hurts and one simple 
ievous hurts amounted to the 
of the.deaeased e resulted in, 


943 
| his death.. There was no'evidence as to which of the 
accustd gave the blow upon the head of the deceased 
which caused his death 
Held, that none of the accused could be convicted of 
an offence under s. 301 11 of the Penal Code, but that 


all of them were guilty ofan offence under s. 325 of 
the Code. 


Criminal appeal from an order of the 
~ Magistrate, First Class, with powers under 
8. 30, Or. P. C., Ferozepur, dated the 15th 
October 1923. 

Dr. Nand Lal, for the Appellants. 

Mr. Abdul Rashid, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—Jhandu, Jaimal and 
Bhanahave been convicted of the culpable 
homicide not amounting to murder ‘of 
Natha, and Gurya has been convicted of 
abetment of that offence, and all have been 
sentenced alike to six years" rigorous 
imprisonment. 
appeal to this Court. 

The facts are not seriously disputed by 
Dr. Nand Lal who appears for the appel- 
Jants. The occurrence was the result of 
the trespass of Gurya's.cattle into Natha's 
melon field. They trespassed several times 
and on the third occasion Mahanda (P. W. 
No.3) who was with Gurya turned them 
out and slapped Gurya on the face. Gurya 
cried out and the other three appellants 
came up from the village armed with dangs 


and attacked Mahanda and Natha. Grievous ` 


. hurt was caused to Mahanda, and Natha 
recieved three injuries one of which result- 
ed in the fracture of the skull, another 


caused abrasion to the cheek and the third ` 


resulted in the fracture of the left fibula. 
Three main points were raised by Counsel 
for the appellants:— 


(1 That having regard to the First In- | 


formation Report it is not at all probable 
that Gurya instigated the other appellants 
to beat the deceased; 


(2) That; Bhana, according to the First - 


Information Report, beat Mahanda, whilst 
his two companions beat the deceased: 


(3) That one of the prosecution witnesses, l 


namely, Muhammad Din, states that 


Jhandu did not beat Natha in his presence, - 


and this introduces an element of doubt 
as regards him. 

Now, it must be remembered that the 
First Information Report is not like the 
deposition of a witness given in Court and 

“ cannot be considered to be exhaustive. It 
1s also necésqary to remember that none of 


the prosecujion witnesses appear to'have - 


. any enmity with any of the appellants and 
: : i 


e 
pa 


EMPĒROR V. RAM DIN. 


They have filed a joint 


[85 1. Ò. 1925] 


there is no reason why they should give 
false evidence in the case. The witnesses 
in Court state that Mahanda was attacked 
first by Bhana and that then he and his 


: companions beat the deceased. I see no 


reason to doubt the correctness of their 
evidence, I do not doubt that Gurya 
instigated the others.to beat Mahanda and 
Natha. 

It was finally urged that there is no 
evidence as to which of the appellants gave 


‘the blow upon the head which resulted in 


the death of Natha and that having regard 
to Agra v. Crown (1) they cannot be con- 
victed of culpable homicide; There is 
force in this argument, Only one blow was 
struck on the head and there is no-evidence 
tó show which of the appellants struck that 
blow. At the same time when three men 
attack another with dangs and cause two 
separate grievous hurts, it can fairly be 
held that they all intended to cause or knew 
that they were likely to cause grievous hurt. 

I, therefore, accept the appeal so far as to 
alter the convictions in the case of Jhandu, 
Jaimal, and Bhana to ones under s, 325, 
Indian Penal.Code and in the case of Gurya 
to one under s. 325, 109, Indian Penal Code. 
These offences are not so serious as those 
of which the appellants have been convicted 


: and I accordingly reduce their sentences. in. 


each case to one of four years’ rigorous 
imprisonment including two months’ 
solitary confinement. 

ZK, Appeal partly accepted. 


* (1) 27 Ind. Cas. 833; 37 P. R.1914 Or. 16 Or. L. J. 
209; 219 P. L., R. 1915. 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 396 or 1924, 
August 6, 1924. 

Present :—Mr. Justice Boys. 
EMPEROR-APPLICANT 
versus 
RAM DIN—OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), 8. 439mm 
Conviction, setting aside of —Accused previous convict 
—Bentence, adequacy of. 

The High Court will not set aside & convietion and 
direct a re-trial merely because after the conclusion 
of the case the Crown has discovered that the accused 


.is a previous convict and the senfence passed upon 


him is.not adequate. 
Queen-Empress v. Kunjal, A, W, N, (1801) 80, fol. 
lowed, 


1851. C. 1955] 
'- Oriminal reference , made by the District 


ioe Jalaun, dated the llth July 


; ThaGovernment Advocate, for the Crown, - 
JUDGMENT.—This is a reference by _ 


the District Magistrate of Jalaun asking 
this Court to set aside the conviction of 
one Ram Din under s. 379 of the Indian 
Penal Code- and ordering his re-trial solely 
with the idea that he may be given a 
more severe sentence, the desirability of 
which is “indicated by he fact that it has 
since been discovered that the -accused 
has no less than six previous convictions, 
This in effect amounts to asking this Court 
to set aside the conviction because the Crown 
has since discovered further evidence which 
would be relevant on the question of sen- 
tence. It is certain that, ordinarily speak- 
ing, Ido not say never, this Court would not 
set aside a conviction at the instance of 
the accused on the ground that he had 
not led evidence in his defence which it 
was possible for him to have led if he 
had exercised proper diligence. How much 
more so would it be improper under similar 
circumstances to set aside a conviction at 
the instance of the Crown, ‘The Police 
reported.on the 15th of June 1924 that the 
antecedents of the accused had not been 
traced and if they wanted more time they 
could have asked the Magistrate for it. 
He was, however, allowed to proceed toa 
conyiction on the 19th of June 1923. In 
effect this Court is asked to remedy, to 
the prejudice of the accused, the conse- 
‘quences of neglect by the Executive to 
make proper enquiries and I do not think 
‘that this Court should intérfere, The 
game opinion was expressed by Mr. Justice 
Knox inQueen-Empress v. Kunjal (1). I, 


‘therefore, decline to interfere: Let the 
record be returned. . 
. £. K. ; Record returned, 


(1) A. W. N. (1891) 80. 
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GA . 203 i 
~ OUDH JUDICIAL COMMIS- 
SIONER'6 COURT. 

URIMINAL REFERENCE No, 38 or 1924, 

' November 13, 1924. 
Present:—Mr. Dalal, J, C. 
EMPEROR—Appeticanr 

. versus ^ 
. SHEOPAL AND OTHERS—AOCUSED. 
Criminal- Procedure Code (Act V of 1898), s. 842— 

Summons cuse—Hzamination of accused, whether neces- 

sary—Failure to examine accused— Prejudice. 

. Where an accused. person in a summons case is pre- 

judiced by the failure of the. Magistrate to examine him 


, at . the conclusion of the prosecution case, the trial is 


liable to be set aside and a fresh trial ordered. 


Quere:—Whether an examination of the accused 


under s. 342 of the Or. P. C. is necessary in summons 
cases. 


. Ponnusami Odayar v. Ramasami Thathan, 74 Ind. 


Cas. 915; 45 M. L. J. 224; (1923) M. W. N. 519: 18 L. W 
478; 46 M. 758; 24 Or. L. J. 833; (1924) A. L R. (M.) 15, 
referred to. i 


Reference made by the Sessions Judge 
Fyzabad, i i 
e Government Pleader, for the Crow : 

-Mr. Sri Ram Misra, for the Accused, 


- ORDER.—The learned Judge has refer- 
red the matter here with a recommendation 
that the convictions of the applicants, Sheo- 
pal Pujari and Ram Gopal, who have been 


. convicted of offences under s, 120 of the 


Indian Railways Act and s. 352 of fhe Indian 
Penal.Code may be set aside and that 
their fines be remitted.. The main ground 
for the escape of these criminals, if the 
allegation against them be true, is that the 
Deputy Magistrate who tried them was 
not wellacquainted with the Cr. P. 0, 
The reason may be very satisfactory for the 
accused but would not cause the same satis- 
faction to the complainant, who came to 
Court in the expectation that the Magistrate 
who tries his case was acquainted with the 
law which he was paid to administer. So 
far as lies in my power I shall not let 
criminals escape because Deputy Magis- 
trates are defective in the discharge of their 
duties. - E 

After the prosecution evidence was over 
Sheopal Pujariand Ram Gopal were not 
questioned by the Court under the provi- 
sions of s. 342 of the Cr. P..O. They were 
not questioned generally on the case after 
the witnesses for the prosecution had been 
examined. Different High Courts have ex- 


. pressed different opinicns on the subject 


as to whether euch examination is impera- 
tive or not in trials of tummong cases, The 


z . 


[E 
E i : 

. learned Government Pleader drew my atten- 
tion toa recent FulleBench ruling of 1923 
of the Madras High.Court in the case of 
Ponnusami Odayav v. Kamasami Thathan 
(1). That Court held that these provisions 
of 8.342 do not apply to trialsin summons 
eases, Here, in my opinion, the matter goes 
a little- further and it appears from the 
‘referring order of the learned Judge that 
the applicants were prejudiced by want of 
such examination. If such an examination 
had been: held they would have been 
warned that they were likely to beconvieted 
of an offence under s. 352. I shall, there- 
fore, not enter into the question whether 
an examination under s. 342 of the Cr. P. 
' Q.is necessary or not in the trial of sum- 
‘mons cases. In the present case tlie appli- 
cants have been prejudiced and they are 
'entitled to a fresh trial. f s 
The observations of the learned Judge 
as regards the application of s. 352 are 
' difficult to understand. What the learned 
Counsel of Fyzabad who appeared before me 
stated was that, right enough the applicants 
may have danced about with lathis in their 
hands and threatened to hit the complain- 
ant, if we believe, the story of the com- 
plainant, but the complainant himself says 


that the applicants said that they would. 


beat the complainant atsome future time 
when thé complainant went out of the 
railway fencing, sẹ there was no assault. 
To interpret the learned Counsel correctly 
the complainant .ought to have-trusted the 
word of these men, who were dancing about 
in'a threatening attitude in front of him 
with lathis, and not believed that even if 
. the complainant gave them a chance they 
would beat him within the railway fencing. 
This, no doubt js very interesting but in 
‘the place of the complainant I certainly 
“ would not be prepared to: trust the word 
- .of my antagonists and would not give them 
a chance of hitting me at the time. If 
what the complainant says is correct an 
assault was most certainly committed. 

I set aside -the conviction and sentence 
and direct the applicants to be re-tried 
according ‘to law of offences under s. 120 of 
the Railways Act ands. 352 of the Indian 
"Penal Code. The fines, if any paid by 
them so far, shall be refunded. The -order 
under s, 106 Cr. P. C. is'also cancelled. 

Z.K.' : Conviction set aside. 

. Cas. 045, 45 M. L. J. 224; (1998) M.W. 

x BUM 418; 46 M. 758). 24 js L. T. 833; 

(1924) A. LR M) 18. ru 
e 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATIONS Nos, 110 AND 
f lll or 1924. . 

October 14, 1924. 
Present:—Mr. Dalal, J. C. 
BAHADUR AND ANOTHER—PRISONERS 

- — APPLICANTS 
| versus 
EMPEROR-—CoMPLAINANT— 
OPPOSITE Party. °? 

Crimüial Procedure Code (Act V of, 1898), s. 128— ~ 
Procedure—Sessions Judge, duty of. 

Proceedings under s. 123 of the Or. P. O. are not 
proceedings in confirmation but for orders, and under 
that section the Sessions Judge must pass a definite 
order binding over and is not merely required to con- 
firm an order passed by the Magistrate. 

. Reference under s. 123, Cr. P.'C., made by 
the Sessions Judge, Gonda, dated the 24th 
July 1924. : 

'The Government Pleader, for the Crown, 

ORDER.—I sent for the record bécause 
the applicants produced as many as 30 wit- 
nesses inthe Trial Court to speak to their 
good character. I have examined the record’ 
and read the elaborate judgments of ‘the ' 
two subordinate Courts. They have care- 
fully considered the defence evidence and 
I have come to the conclusion that the 
evidence produced on behalf of the prosecu- 
tion was more reliable. Satisfactory reasons 
have been given by both the- Courts for 
this opinion. I see no reason for interfer- 
ence except as to the period for which the 
applieants have been bound over. They 
had never been -bound over before, so I 
think that two years will be a sufficiently 
long period. 1, therefore, modify the order 
of the learned Judgeand reduce the period - 
from 3 to2 years. The amounts and bonds 
of sureties are maintained, 

The learned Judge is requested to note 
that proceedings under s. 123 of the Or. P: 


. C. are not proceedings in confirmation but 


for orders. He has to pass a definite order 
binding overand not to confirm an order 
passed by a Magistrate. 


Order modified; 
Sentence reduced. 


D.K. 
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‘MADRAS HIGH COURT. 
-Oivin APPzAL No..190 or 1921, ` 

' March 25, 1924. . 
Present:—Mr. Justice Spencer and 
Mr. Justice Devadoss. 

ABDUL RAHIMAN SAHIB AND OTHERS-— 

PLAINTIFFS —APPELLANTS 
© 0. 17 7 Versus 
UTHUMANSA ROWTHER AND OTHERS— 
; Derenpants Nos.. 2, 3 anD 5— : 


: RESPONDENTS. 

Muhammadan Law-—Settlement-—Gift— Restriction 
-on alienationg—Construction—Vested remainder, crea- 
tion of, validity of—Will—Bequest to one heir— 
Consent of other heirs, when effective—Family arrang2- 
ment--Relinquishment, consideration for—Alienation 
by guardian—Direction of father—Discharge of debt 
—Sons, whether bownd.. . 

Where a Muhammadan by a deed of settlement 
gave certain properties to his sons “to be enjoyed by 
tham from this date with all rights absolute," but 
later on, the document contained recitals that the 
,Bons "shall not subject the properties to mortgages or 
other alienations, and that both of them shall live 
with the income derived therefrom and maintain 
themselves, and that -after . them their desceadants 
-shall enjoy ths same with the right of making aliena- 
tions as they. pleased”: j 

Held; that the sons took an absolute estate in the 
-propərties settled upon them and.the direction against 
alienation was invalid as being only in the nature of 
‘a pious wish that the sons should hand down the 
properties to their children unimpaired. [p. 916, col. 2.] 


Under the Sunni Law a testamentary disposition by 
- a Musalman. is invalid in sofar.as it, purports to 
dispose of morg.than one-third of the testator's estate 


or to benefit any of his heirs, unless the heirs whose | 


rights are affacted by such ‘disposition consant to it 
after his death expressly or impliedly or by passive 
- acquiescence. -Consent during life is not enough. 
|p. 948, col..1.] |. . E 
The policy of the Muhammadan Law is to prevent 
-a testator from intêrfèring by Will with the coursé of 
the devolution of property ‘according to law among 
- his heirs, although he may ‘give-a specified portion, as 
much as a third, toa stranger. It is incumbent upon 
thos: who sssk to 'sst.up the consant of the hairs 


~ after the death of tho testator to a Will made by 


“him to show very ‘clearly? that “the formg : of ths 
< Muhammadan Law, wherzby its policy is defeated, 
, have been complied with. [p. 943, cols. 1 & 2.] 

Nusrut Ali v. Zeinunnissay 15 W. R. 116, Khajoor- 
` oonissa v. Rowshan Jehan, 2 O.184;.3 I. A. 201; 2 W. 
` R. 36 (P. C); relied on. 


-Jf there isa disputa and ‘allthe members of the . 


family come to an arrangement, it is nob open to any 
: o£ th» parties to go behind such an arrangement, but 


whera a fathsr and his sons amicably arrange that ' defendant-was a consenting party, and that 


- the father-should settle'all his prop3rty-upon the sons 


reserving to himself little or nothing, it cannot be. 


said that th» essantials of a family arrangement are 
present, which would preclude any .of th» parties to 
` the arrangement from claiming by inharitance to any 

‘other party. [p. 949pcol. 2; p..950; col.-1.] - 
In order to mak» out a valid family settlement by 


which a parson can -relinquish "his right to - proparty . 
not only in presenti but also in futuro, there must ba | 


„in the frst placy cdnaideration for such ralinquish- 
ment, and in tha ssodad - place there must be. words 
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which convey such an expression of intention on tho 


*'part of the parties to tha document, Sa longas the 


arrang3ment is merely a orfs-sided arrangsmont or 
whare there is no.disputs to ba sattled, a mere a2tle- 
mənt of property by on» pason upon another cannot 
bs considered to ba a family arrangsmeat undar which 
rights which will aczruein future have been given up. 
[p. 950, col. 1.] n 

^ Under tha Muhammadan Law, the father is entitled 
to deal with.ths properties as ha lixes and the sons 
cannot question any alienation made by him. There- 
fore, an alienation which was arranged to bs made by 
a Muhammadan father and is carried out by the 
‘guardian of his minor sons, after his death, cannot 
ba contested by them especially where it is for tha 
purpose of dischargiag a debt incurred jin the life- 
time of their father. [p. 951, col. 1.] 

- -Qbiter.-—Phes Muhammadan Law does not permit 
the creation of a vested remainder by a dead of 
B»btlament or by Will, but itis not opposed to the 
"Muhammadan Law to make a bequest in favour of a 
legates: subject to the legatee paying a certain amount 
to another person. In other words, a trust can be 
created subject to which a legatee can take a bequest; 
but the words must be explicit forthe purpose of 
creating such a trust. [p. 947, col. 1.] 

Tavakalbhai Sultanbhai v. Imtiyajbegam Mirbanes- 
aheb, 33 Ind. Cas. 96; 4I B. 372; 19 Bom. L. R. 97, and 

` Banoo Begum v. Mir Abed: Ali, 32 B. 172; 9 Bom. L, 
R. 1152, relied upon. . 

Appeal against a decree of the Court 
of the Subordinate Judge, Kumbakonam, 
in Original Suit No. 61 of 1917. 

. Messrs.. T. M. Krishnaswamy Iyer and K. 
. Narasimha Iyer, for the Appellants, 


Mr. S. Varadachariar, for the Respond- 


- ents. 
JUDGMENT. 
Devadoss, J.—-Plaintiùs are the grand- 
‘sons of the first defendant by *his elder 
: son Muhammad Ganni,who died in 1911. 
The second defendant :s the younger son 
. of the first defendant. The tuiru defend- 


.antis an alienee of some of the properties, 


The fourth defendant isa lessee and is in 
possession of some of the.plaint properties. 
The fifth defendant is the plaintiffs’ mother, 
' The plaintiffs case is that their father 
“Muhammad Ganni and their grandfather, 


- the first defendant Khader Sahib traded 


Jn Natal. add acquired considerable pro- 
perties, that by an arrangement in 1908, 
evidenced by Ex. B, they became entitled 
to A and B schedule properties, that their 
father left a Will Ex. C to which the first 


they are, therefore, entitled to the whole of 
the A and B.schedule properties; and that 
the alienation in favour of the third defend- 


. ant does not bind the plaintiffs and that 


they are entitled to the © schedule proper- 
ties, half of the moveables in the D seue- 
dule and, to the half share in the mortgage 
debt.which is set. out in schedule G, „Tha 


940: 


statement, The segond defendant 'pleads 
that, plaintiffs are entitled to “only the 
property of their father as residuaries, that 
the alienation in favour of the third de- 
fendant is binding upon the plaintiffs, that 
they are not entitled to any of the moveables 
and that they are only entitled to 5/12th 
‘share in the mortgage debt. The third 
, defendant contends that he purchased the 
property bóna fide and for consideration 
from the guardian of the plaintiffs and 
‘that the osale is binding upon the plaintiffs. 
The Subordinate Judge granted a decree in 
favour of the plaintiffs for five-sixths of 


the A and B .schedule properties and. 


5/12th of the G schedule debt and dismissed 
«their claim as regards the C schedule pro- 
.perties and moveables and upheld the 


3 alienation in faveur of the third defendant. 
' The plaintiffs have appealed in respect of 


the reliefs denied. 10 them. The second 
.defendant has filed. a memorandum of ob- 
jections. : , 

First point.—The first point urged by the 
appellants is that they are entitled to the 
whole of the properties mentioned in sche- 
-dules A and B of the plaint. Their argu- 
ment is that by. Ex. B their father was 
-given only a life interest and that they had 
& vested interest in the properties and 
that, even if it be held that their father 


- was entitled to the properties, the plaintiffs ' 
“are enfitted to the whole of them.inasmuch: 


as the.first defendant gave his consent to 
the Will Ex. O before it was executed and 
: by his conduct acquiesced in the provisions 
.of the Will subsequent to the death of 
. Muhammad Ganni, and that, in any case. 
“the arrangement evidenced by Exs. B, CO 
. and XIII should be considered as a family 


` arrangement behind-which neither the first 


defendant nor the: second defendant could 
go. Exhibit B was executed on the 


llth January 1908 by Khadar Sahib. It is- 
called a deed of, settlement and by it he 


settled his “property upon his two. sons 


Krishnaswami Iyer that the settlement gave 
only a life interest to Muhammad Ganni 
and that the plaintiff got a vested right 1o 


“the properties, Reliance was placed upon ' 


the. ‘following recital in the document. 


© “Hither of my sons shall not subject the - 
- properties aforesaid to mortgage with pos- 


session, hypothevation, &ecuiity, sale or io 


“any otlier glienations and both of them’ 


a 
^C 





ABDUL RAHIMAN v, UTHUMANSA ROWTHER, 
first defendant died without Alih ga written | 


.with all rights absolute." 


"property subject to the life 
- Uthman , Sáhib. 
‘does not permit such a bequest in favour 


:to speculate as to the intention of 
. settlor. 
- from the. expressions actually used in the 
: deed of settlement, The direction against 
. alienation is only a restraint upon aliena- 
| tion, & pious wish that the sons should 
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shall live with the income derived from the 
same every.year and thus maintain them- 
selves. - After them their descendants shall 
enjoy the same with the. right of making 
alienaticns as they pleased." The sugges- 
Aion is that Khadar Sahib, who acquired 
considerable property by trading in Natal 
for & number of years, was anxious that 
his grandsons should enjoy the property 
so that the family may be perpetuated and 
as Muhammad .Ganni was ina weak state 


‘of health at the time of the execution of 
‘Ex. B, it should be considered that Muham- 


mad Ganni took only a life interest under 
Ex. B. The contention that Muhammad 


-Ganni was given only a life interest, is 


opposed to the recital. “I have given away 
the nanja, punja, houses and ground and 
shops specified in schedule A to my eldest 


son: Muhammad Ganni Sahib and he shall 


enjoy the said properties from this date 
In the same 
manner the settlor gave property, nanja, 


“punja, house and ground and shops speci- 
_ fied in schedule B to his second son Uthman 


Sahib. It cannot be said that the settlor 
wanted the sons of Uthman Sahib who 
were not tthen in existence 1o take” the 
interest of 
The Muhammadan Law 


of unborn sons and it cannot be said that 
in the case of one son the settlor wanted 
his grandżons to have the benefit subject 


. to a. life interest in favour of his son and 


in the case of the second son he gave him 
the property absolutely. It is unnecessary 
the 
We can only gather his intention 


hand down ihe properties to their children 
unimpaired. On acarefulreading of Ex. 
B, the' only coristruetion which is consist- 


' ent with the recitals and the clear words 
Muhammad Ganni and Uthman Sahib. 1t- 


' Was argued very strenuously by Mr, T. M. 


of the document is that both Muhammad 
Ganni and Uthman Sahib took an absolute 
estate in the properties settled upon them 
by their father Khadar Sahib. 


In this view itis unnecessary to consider 


"the question whether the Muhammadan Law 


permits the cieaticn of a vested remainder 
by a deed of tettlement or by Will Any 
expression of opinion on jhe: point can 
only beqbiter. In Abdul Wahid Khan v. 


t kl 


[851. 0:195) | 
Nuran: Bibi. (1); their:Lordships ‘of the 


Privy Oounéil observe at page 608*: “To” 


give the plaintiffs å title.to the estate, it 
must be a vested interest which, on the 
death of their sons, passed to. their heirs, 
and is similar to a vested remainder-under 
the English Law. Such. an interest in an 
estate does not seem.to be recognise! by 
the Muhammadan Law." In Humeeda v. 
Budlun and the Government (2), their Lord- 
ships held that the creation of such a life 
estate did not seem to be consistent with 
the Muhagnmadan usage and that there 
ought to be: very clear proof for so unusual 
a transaction. It is not opposed to Muham- 
madan Law to make a bequest in favour 
of a legatee subject to the legatee paying 
‘a certain amount to another person. In 
"other words a trust can be created subject 
“to which a legatee could take a bequest; 
but the words must be explicit for the 
‘purpose of creating a trust. Tavakalbhai 
Sultanbhai v.. Imtiyazbegam Mirbanesaheb 
(3) and Banoo Begum v. Mir Abed Ali (4). 
In the present case there is no trust created 
in favour of the plaintiffs. The settlement 
is in favour of the plaintiff's father and the 
.plàintiffs.can only inherit to .their father 
and cannot claim independently of their 
father any ‘right to the property settled 
under Ex. -B. : 

The next contention is that the first 
defendant consented to the disposition 
under Ex. C, the Will of Muhammad Ganni 
executed on the llth January 1908, Three 
documents Exs. B, O and XIII were exe- 
cuted. on the same date., Exhibit B is the 
deed of settlement, Ex. O is the Will of 


Muhammad Ganni and Ex. XIII is the Will 


of Khader Sahib. Khader Sahib was at 
-that time an old man of 80 years of age. 
Muhammad Ganni seems to have been in 
indifferent health and had arfanged to 
leave the place for a time, for the evidence 
is that he left shortly after the execution 
of Ex.O for Natal where the father and the 
son carried on a lucrative trade.. Mr. 
Varadachariar, on behalf-of the defendants 
contends that lx. C does not contain any 
disposition of property, that it only gives a 
direction for the .management of the pro- 
perty, during. the minority -of the plaintiffs 

(1) 11 C: 597; 12 L A. 91; 9 Ind. Jur. 283; 4 Sar. 
P. C. J. 627; Rafique & Jackson's P. O. No. 89; 5 Ind. 
Dec. (N. 1057 4P: OX- - ; 

ts) 0 Tad. Caa 96: e B. Si: 10 Ban. E] 

(4) 32 A. 112; 9 Bom. L. R.1152, 07 d 


C*Pagsoill'O—[Ed]. —— — ^ — 
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and that By it-only testamentary guardians 
have been appointed for the management 
of the properties during the minority of the 
plaintiffs. Mr. Krisayaswami Ayyar fur the 
appellants, on the other hand, lays stress 
upon the words “He shall deliver the same 
to them.” His argument is that the Will 
is in Tamil and that there are no proper 
words in the Tamil language which could 
clearly express an intention to bequeath 
This is rather a 
startling argument. The Tamil language 
contains words capable of expressing the 
intention of a testator who wishes to be- 
queath property to a legatee. The mere 
fact that the Will is in the Tamil language 
is no ground for reading into it something 
which it does not contáin. Ile relies upon 
the Tamil sentence: ("Minor Majorona- 
piragu Avergalvasam oppu vithu vidaven- 
diyathu"). A 

. The testator, appointed his father guar- 
dian of his minor sons should he survive 
him, and appointed Ahmed Karem as 
guardian in case" Khader Sahib died before 
the minors attained majority and directed 
Uthman Sahib to manage the properties 


„along with his (the testator's) wife Amir 


Bai after he attained majority. Both in 
the case of his father and in the case of 
Ahmed Karim the words used are the 
same, namely, that the guardian should, on 
the minor's attaining majority, hand over 
the property to them. This expression by 
itself cannot mean that he bequeathed the 
properties to them aid there are no other 


“words in the Will bequeathing properties 


to the plaintiffs From a careful reading 
of Ex. O, it is clear that Muhammad Ganni 
wanted to provide for the management of 
the properties after his death and during 
the minority of his sons and the specilic 
direetions as regards the amount to be 
spent for their marriages and the marriage 
of the daughter are clear indieatious that 
by Ex. O he only appointed testamentary 


.guardians and did not devise the proper- 


ties to the plaintiffs It is unlikely that 
-a Muhammadan would not have given a por- 
tion of his property to his daughter if it be 
contended that Ex. O isa Will. Theargu- 
ment on the side of the plaintiffs is that the 
‘plaintiffs’ family though Muhammadan 
was Hindu in sentiment and, therefore, it 
was likely that Muhammad Ganni did not 
want to give ,a share to his daughter. This 
argument is not a sound one, for the mother 
of the plaintiffs is not likely to have gone 


r . 
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sented to an arrangement by which her 
daughter was deprived of her share of her 
father’s property. In construing. Ex. G., 
Attention has to bee paid to Ex. XIII. 
By Ex. XIII Khader Sahib appointed 
lhader Mastan Sahibe guardian of his 
Becond son Uthman Sahib who was a minor 
and he directed how the property should 
be managed. It cannot be said that by 
Ex. XIIL he devised the properties to his 
son Uthman Sahib, for he had no power 
of disposition over the properties as he had 
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already settled the properties upon him, 


under Ex. B. Exhibits C 
are almost similar in their terms as regards 
the main portions and the contention that 
Ex. C is a Will bequeathing property to 
the plaintiffs is very much "weakened by 
the recitals in Ex. XIII, by which Khader 
Sahib could not have devised the properties 
covered by Ex. B to his son Uthman. 

lt is urged on behalf of the appellants 
that the grandfather consented to the dis- 
position under Ex. C and, therefore, he is 
bound by such consent. Granting for argu- 
ment's:sake that Ex. C is a Will under 
which the plaintiffs took the property, let 
us see whether there is any evidence to 
support the contention that Khader 
Sahib consented to the disposition 
after the death of Muhammad Ganni. 

The parties are Sunni Muhammadans, 
‘Under the Sunni Law a testamentary dis- 
position by* a Musalman is invalid in so 
faras it purports tg dispose of more than 
one-third of the testator's estate or to bene- 
fit any of his heirs unless the heirs whose 
rights are affected by such disposition 
consent to it afier-his death expressly or 
impliedly orby passive acquiescence — T'y ab- 
jis Muhammadan Law, page 526. Consent 
during life is not enough: under the Sunni 
Law. Vide Nusrut Ali v. Zeinunnissa (5), in 
Khajooroonissa v. Rowshanjehan (6), their 
Lordships ` of the Privy Couneil observed 
at page 196. The policy of Muhammadan 
Law “appears to be to prevent a testator 
from interfering by Will with the course 
of the devolution of property according 
tolaw- among his heirs, although he may 
'give a specified portion, as much as à third, 
to. a stranger. lt is incumbent, however, 
upon those who seek to setup a proceed- 
ing of this sort, to show very clearly that 
ihe forms of the Muhammadan Law, where- 
by its i i8 defeated, have been com- 

(5) 15 W.R 

( 2. 184; 'à TA 201; 26 W. R 36 (P. 0). 
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mad Ganni's property. 
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plied with. Such being the principle of 
Muhammadan Law, it is necessary to see 
whether the first defendant did consent 
to thé disposition after the death of Muliam- 
mad Ganni. Muhammad Ganni, who re- 
turned from Natal in 1910, died in April 

191]. Khader Sahib acted as guardian of 
the minors from the time of the death of 
Muhammad Ganni to the middle of 1914 
when disputes seem to have arisen between 
the first plaintiff and his maternal uncle 
on the one hand and Khader Sahib on the 
other. The appellants strongly *ely on the 
fact that Khader did not expressly claim a 
share in Mohammad Ganni’s property and 
that he did not in any way set up a title to 
any portion of such property in ‘antagonism 
to the plaintiffs. Khader was a very old 
man and did not probably intend to claim a 
Share in his son's property till disputes 
actually arose. Hé gave almost all his pro- 
perty to his two sons in 1908 under Ex. B 
and perhaps he did not expect to survive 
his son Muhammad Ganni. It is not likely, 
therefore, that he thought of succeeding to 
his son Ganni and wished to claim any 
interest in his propeity after his death; 
The plaintiffs were minors, and Khader. 
Sahib bad probably no object or at least 
no occasion to claim a share in his son's 
estate. 1t wasonly after disputes arose that 
he thought of claiming a sharein the son's 
estate. The plaintiffs are, no doubt, entitled 
to rely on the absence of any expression 
of any intention on the part of Khader 
to claim a share before 1919; but there 
are & few circumstances from which it can 
be inferred that the parties were alive to 
the fact that Khader Sahib as well asthe 
fifth defendant weie entitled to a share in 
the estate of Muhammad Ganni. Exhibit 
XXIII is a sale-deed in favour of the third 


‘defendant in which Khader Sahib, Uthnman 
‘Sahib, Amir Bi, and the plaintiffs join- 


ed. The plaintiffs were represented by 
their grandfather Khader Sahib. The fact 
that Amir Bi was made to join in the docu- 
ment is a circumstance going to show that 
the parties. to the document were alive to . 
the fact that Amir Bi hada share in Muham- 
Amir Bi. did not 
receive any bequest under Ex. ©. Her 
right to the property could have been only 
independently of Ex. C., lf that was 
so, can ib reasonably be contended tbat 
Khader Sahib’ was not also aware that he 
had a share in -Muhammad Ganni's pro- 
perty? Exhjbit XVIII is a lease deed 
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first defendant as guardian of the second, 
defendant. In this there is an indication 
that the fifth defendant was considered 
entitled to an interest in Muhammad Ganni's 
property. Exhibit XXV is a hypothecation 
bond by the third defendant in favour of the 
first, second and fifth defendants and plaint- 
ifs represented by their, grandfather. 


These. doguments go to show’ that the ^ 


parties were alive to: the fact. that the 
fifth defendant also had à share in Muham- 
mad Ganni’s-property. * * :* * Ibis 
strongly urged that Khader: Sahib acted: 
as guardian ofthe plaintiffs from 1911 to 


1914 and that he got the plaintiff's suit O. 


S. No. 8 of 1916 dismissed on, the ground 


that he was the guardian of the second. 


plaintiff. who was. then :a7ininor and. it i8 
not open to him now to say«that he did 
not consent to the dispositioris under Ex. C. 
The first: defendant pledded that'on the 


plaintiff's own case, the-suit. should be dis; 


missed.as the first plaintiff. could not. sue 
as second plaintiff's’ guardian without remov- 
ing the testamentary guardian. The Sub- 
Judge dismissed the suit on this ground, 
vide . Ex, E., First -defendant in. his 
evidence, went the- length of denying any 
knowledge of the Will, vide Ex. N-L A 
téchnieal- plea based on the averments in 
tlie plaint cannot be construed as an. express- 
e consent to the dispositions under the 

ill. s. 

.Disputes arose. between. the first defend- 
ant and. the plaintiffs in the middle of 
1914, .There were criminal proceedings.and 
also civil proceedings: As soon as dis- 
putes arose, the first” defendant transferred 
„his rightin-A, B and C schedule properties 
to hig -second son Uthman Sahib by Ex. 
XXII, and by Ex. XXII-A he assigned his 
right in: the mortgage bond’ for Hs. 2,000 
executed by. the third defendant for the 
balance of the purchase money due in 
receipt of the sale evidenced by Ex. 
XXIII. By. an application made in 1914, 


the first.defendant amended his written ' 


statement in O. S. No. 106 of 1912 of the 
Kumbakonam Subordinate Judge's Court, 
Ex. C, by setting. up a claim to a share 
in Muhammad Ganni's' property.’ From 
‘the evidence it is clear that, after disputes 
arore,: Khader Sahib did. all he could for 
the purpose of claiming a share in Muham- 
mad Ganni's ‘property... There was no 
opportunity for:Khader Sahib before 1914 to 
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express his intention as regards claiming 
a share in Muhammad: Ganni's property. 
lf an occasion had arisen and if he had 
omivted or neglected to claim a share it 
might be contended with some show of 
reason that he acquiesced in the-disposi- 
tion, of the property under Ex. ‘(. On 
the other hand, the moment disputes arse, 
Khader Sahib not merely claimeda share 
in Muhammad Ganni's properties! but also 
made itimpossible for anyone to doubt his 
intention by transferring his interest in 
them to the second defendant by Ex. 
XXIL Inthis connection it is urged by 
the. respondents that the "B schedule pro- 
perties were acquired after 'the date 
of Exs. C and XIII and: granting that 
Khader did consent to the disposition of 
the.properties under Ex. O, it could not 
be said. that he consented to -relinquishing 
hisrights in properties which weré acquired 
after the date, of Ex. C." The answer to 
that is. that by Ex. O were devised all the 
properties of Muhammad Ganni'to his sons 
and, therefore, Khader must ‘be taken 
to have consented not only in respect of 
properties. then in existence but also in 
respect' of properties to, be acquired there- 
after; but the consent before thé exeention 
or at thetimeof the execution of Ex, O 


‘is immateriaL Oaly the consent subse- 


quent to the. death of Muhammad Ganni 
is of importance. Injhat view this argu- 
ment by the respondents is not of much 
weight. i 

Thenext contention is that Exs. B, O 


and XIII evidenced a family arrangement 


by which Khader Sahib settled his proper- 
ties upon -his two sons and consented to or 
acquiesced in Muhammad Ganni disposing 


-of his property in favour of his sons, and 
such an arrangement could not be departed 


from by any of the parties toit. Reliance 


‘is placed upon Kanhai Lal v. Brij Lal 


(7) in support ofthis contention. If there 
was.a dispute and if all the members of 
the family came to an arrangement no 
doubt it would not be open to any of the 
parties to go behind such an arrangement, 
but where the father and the son amicably 
arranged that the father should settle all 
the properties upon the sons reserving to 
himself little or nothing; it cannot be said 


‘that the essentials of a family arrangement 


(T) 47 Ind. Cas. 207; 40 A. 487; 22 C, W. N. 9g4; 
8 L. W, 212; 21 M. L. T. 236; 3» M. L. J. 459: 16 
A. L. J.825; (1918) M. W. N 709; 2840. L. J. 394; 5 
P. L. W. 294; 20 Bom.L. R. 1048; 45 I. A. 118 (P. €.) 


a 
. 
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are present which would preclude any of 


them from claiming ky inheritance to «ne~ 


of the purlies to such an arrangement. 
At the time of tie exe®utlion of the docu- 
ments it was nut perhaps in the minds 
of either the first defendant or of Muham- 
“mad Ganni thatthe fiist defendant would 


survive Muhammad Ganni. No doubt under- 


Ex. O. the first defendant is appointed 
guardian of the minor sons in case Khader 
Sahib survived Muhammad Ganni, but that 
alone: is not a sufficient circumstance to 
show that Khader Sahib relinquished his 
right to succeed, to Muhammad Ganni's 
estate in case Muhammad Ganni should 
predecease him: Under the Muhammadan 
Law a father is'an heir, and granting 
that Khader Sahib could relinquish 
his rights of inheritance to Muhammad 
Ganni’s property it would require very 
strong evidence to make out suchan inten- 
tion on the part of Khader Sahib. Khader 
.Babib gave away all his properties to 
hi$ sons. He was not anxious to reserve 
anything to himself.-He was an old man of 
eighty;zAt.that time there were no disputes 
as regárds either shares or particular items 
or as to anything about which the parties 
could disagree. In order to make out a valid 
family Settlement by which a person could 
. relinquish his right to property not only 

im presenti but also in futuro, there must 
be in the first place consideration for 
such relinquishment, in the second place 
there must be words which - would 
convey such an expression of intention 
on the part of any of the parties to 
the dccument. So long as the arrange- 
ment is merely one-sided arrangement or 
where there is no dispute to be settled, a 


. mere settlement of property by one upon’ 


another cannot be considered to be a family 
arrangement under which it can be said 
that certain rights which would accrue in 
future have. been given up. Ido not con- 
sider that the arrangement evidenced by 
the three documents can be construed as 
a family arrangement which would prevent 
the first defendant from claiming a share 
in his son Muhammad Ganni's property. I 
hold that the Subordinate Judge is right 
in giving the plaintiffs five.sixths of the 
properties mentioned in A and B schedules 
to the plaint. 

The next point urged by the appellants 
ig that the C schedule properties were pur- 
chased by the first defendant out of the 
income of Muhammad Ganni's property and 

A ‘ 
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that, thereforé, they are entitled: to them. 
They contend that in-any event-they are 
entitled to half the property, The C sche- 
dule properties were purchased under Exs. 
]LU and JI-W on the 25th November 1908 
and the 22nd December 1:08 for Rs. 144 
and Rs. 100 respectively. The appellants 
rely upon a statement of Khader Sahib 
contained in Ex. N-1, deposition in Origi- 
nal Suit No. 8 of 1915 on the Subordinate 
Judge's Court, Kumbakonam, “A had no 
separate property after the date of the 
settlement deed.” Upon this stray state- 
ment, the. appellants want to build a case 
that^C schedule properties were purchased 
out of the income of the property settled 
on Muhammad Ganni. Muhammad Ganni 
was absent at Natal from the middle of 


“1908, returned to India towards the close 


of 1910 and died in 1911. There is no evi- 
dence that theincome of Muhammad Ganni's 
property was utilised for the purpose ' of 
buying C schedule properties. The first 
defendant made g'statement that he had no 
property after the date of the settlement 
‘deed and added that he had, some money 
paid to him by one of the creditors. Reli- 


vance is placed also by the appellants on a 


‘statement of the 2nd defendent in Ex. J, 
deposition in Original Suit No. 8 of 1915, 
to the effect thathe did not know if the 
-C schedule properties were purchased out 
‘ofthe income of the property settled. on 
"Muhammad Ganni. The sale-deed being 
in the name of the first defendant, tlre 
onus is on the plaintiffs to show that they 
were purchased with the income of the 


-property belonging to their father; After 


the return of Muhammad Ganni, no claim 
seems tp have been made in respect of 


‘such properties and such properties were 


not divided between Muhammad Ganni 


‘and Uthman Sahib. In fact no arrange- 
ment was made in respect of such pro- 


perties. If the plaintiffs had not quarrelled 
‘with him, he might have given half of 


‘them to the plaintiffs, but Inasmuch as they 
‘had quarrelled with him, he transferred 


his right in them to his second son. There 
is no evidence on the side of the appel- 
lants to show that the C schedule proper- 
ties were acquired with ¢he income of 


-Muhammad Ganni's property. The claim 


of the plaintiffs, to a half share therein 
would depend upon the proef that they 
were acquixed partly with the income of 
the properties settled upon Muhammad 


‘Ganni and Uthman Sahib, -There is no 
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such evidence forthcoming ànd the first. 
defendant stated.in.Ex. N-1 that he. pur- 
chased them with some money of his own. 
The consideration for the two .documents 
being only Rs. 200 and odd, ib was very 
likely that the first defendant had soma. 
funds of his own with which he purchased 
these properties, Any how the onus ison 
Ine plaintiffs and.they have not discharged 
“I, therefore, find this point against the 
eta 
: Thethird pointisasregards items Nos. 114 
to 135 of the A schedule. These items were 
' sold under Ex, XXIII for Rs. 7,000 on the 
29th April 1912 to. the third defendant 
by the first defendant, the second defend- 
aüt, the fifth defendant and the plaintiffs 
represented by their grandfather the first 
‘defendant. The appellants’ contention is 


that there was no necessity to sell these. 


items, that the plaintiffs were minors at the 
time and that, unless.tha third defendant 
could establish the necessity for sale, the 
sale is voidable as against them, This argu- 
ment overlooks the fact that by Ex. XXIV 
an agreement dated the 25th March 1911, 
the first defendant and Muhammad Ganni 
agreed to convey these properties to the 
third defendant for Rs. 7,000, and that, 
after the death of Muhammad Ganni, the 
first defendant and others-carried out the 
agreement. I have already found that 
-Muhammad Ganni was the owner of the 


properties settled under Ex. B and that the” 


plaintiffs had no vested right in the life- 
time of their father. Under the Muham- 
madan Law the father is entitled to deal 
with the properties as he likes and the 
Sons cannot question any alienation made 
by him. This alienation was for the dis- 
charge of debts and the plaintiffs cannot 
contest an alienation which was arranged 
to be made by their father and carried 
out by their guardian after his death. 
Even if it be granted that the plaintiffs had 
a right to the property independent of the 
father, the sale by their guardian for the 
purpose of discharging a debt incurred in 
the lifetime of their father is a prudent act 
and is ong which is binding upon the plaint- 


iffs. It is unnecessary to discuss this point 
any further. 1 find this point against the 
appellants. 


The fourth point urged is as regards 
moveables, which are “mentioned in the 
D schedule t® the plaint. The present con- 

.tention of the appellants is tHat there was 
a division-of the moveables after the death 
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e 
of their-fathér and. tht the moveables re- 
mained in their possession in the front 
portion of the house” which fell to their 
share and. that they were taken away by 
a Commissioner appointed in Original Suit 
No. 8 of 1915. That suit was ‘filed by the 
plaintiffs and their mother against Khader 
Sahib for possession of the moveables, Tho 


learned Subordinate Judge, who heard the 


ease, dismissed’ it on the’ ground that the 


. first defendant was thetestamentary guar- 


dian of the second plaintiff and, therefore, 


_it was competent for the first plaintiff to 


8ue as guardian of the second plaintiff. In 
the course of the suit, à Commissioner was 
appointed for taking an inventory of the 
moveablesin the portion occupied by the 
plaintiffs. Exhibits A (1) to A (7) are the lists 


prepared by the Commissioner. The appel- 


lant's contention is that they are entitled to 


them inasmuchas they werefoundinthe por- 


tion of the house occupied by them. The 
front portion of the family house was given 
to Muhammad Ganni. Tillat least May 1914 
phe parties seemed to have lived amicably. 

About the end of May 1914 the parties seem- 
ed to have quarrelled, and the first de- 
fendant filed a criminal complaint against 
the first plaintiff and his maternal “uncle 
in June 1914 accusing them of theft of 
jewels. If the plaintiffs could substantiate 
their story that there wasa division of all 
the moveables before May 1914, no doubt 
they would be able to make outa case, but 
there isno reliable evidence that the ‘first 
defendant divided all his moveables between 
the plaintiffs and the second defendant. 
The appellants are not consistent in the 
case they put up. They. contended in 
the lower Court that a great many of the 
inoveables were brought from Natal by their 
father when he returned i in 1910 and that 
it was their exclusive property. In this 
Court they want to make outthat they got 
them ina division with their grandfather. 
Some of the moveables are four Dekshas 
said to be worth Rs.1,000. The Subordinate 
Judge has rightly disbelieved their story 
that “they, were brought from Natal. They 


, are, therefore, obliged to fall back upon the 


other contention "that thev got it in a 
The evi- 
dence as regards division is as meagre as 
it is unreliable." Great reliance is placed 
on a statement in Ex. G (para. 3) ‘I 
effected‘a division ofall the moveable proper- 
ties as well as the grain in the house.” « The 
original of this isin Tamil and it does not 
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support the contention” of the appellants. 
Wut the document says is that (* * *) were 
divided, ‘The translation "all the moveables” 
is not correct. A reading of Ex. G clearly 
shows that only the necessary articles for 
separate living were given, and tbat is 
made clear by a statement of thé second 
defendant in Ex. J thatonly the necessary 
movéables were then divided by the media- 
tors and given to each párty. It is admit- 
ted that these moveables were taken out from 
the front portion ofthe house which was 
given to Muhammad Ganni under Ex. B. 
The mere fact that the moveables were found 

. in that portion of the house would not 
necessarily make them the property of the 
plaintiffs. Ifthe plaintiffs had been living 
for a considerable time apart from their 
grandfather andifthere was some evidence 

` of a division at the time when they: began 
to live sepárately a strong presumption 
will arise in favour of the contention that the 
property. found in their possession is theirs; 
but the evidence on the side of the plaintiffs 
is unsatisfactory. ` On the other hand, the 
evidence on the side of the defendants is 
thatthe first defendant and the plaintiffs 
began tolive separately only about May 

1914 and that only a few nécessary things 

were given to the plaintiffs and their mother 

. for the purpose of enabling them to live 

separately, The other moveables remained in 
the possession of the first defendant and 
thé plaintiffs cannót claim them as theirs. 

. Mr. Krishnaswami Ayyar, as a last resort, 
contended that the plaintiffs were at least 

entitled to halfof them.” It is difficult to 
see on what basis he could claim half of 
the moveables. ‘If they "were the joint 
property of the plaintiffs and the first 
deféndant, no doubt, they would be en- 
tilled to half, but if they were the 
property of the first defendant; the plaint- 
iffs would not be entitled to them, asthe 
appellants are not heirs to their grandfather, 
under the Muhammadan Law, for the 
second defendant excludes them. Some of 
ihe properties were handed over to the 
plaintiffs with the consent of the first defend- 
ant so far back as 1914. Exhibit A (7) is 
a list of such properties and Khader Sahib, 


the old.man, had no reason for making a. 


false statement in order to gain a few move- 
ables. The whole of his conduct seems to 
be that of a loving grandfather who tried 
to, do his best for his sons as well as his 
grandsons, but the first, plaintiff, evidently 
under the ev#l advice of his maternal uncle, 
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quarrelled with the old man, which made 
him complain of theft against his. 
own grandson. Thatthe feeling became. 
bitter after that is clear from the various 
proceedings, but even “after such conduct 
on the part of the plaintiffs, the first. de- 
fendant would have given to the plaintiffs 
half of the property that remained with 
him. In the lightof the. evidence in the 
case it is impossible to. hold that the plaint- 
iffs are entitled to the moveables in the D 
schedule or to a share in them. I find 
this point against theappellants. ; 

The fifth point-is as regards the mortgage 
debt set out in the G schedule, When 
the third defendant purchased under Ex. 
XXIII, the property belonging to the family 
for Rs. 7,000 he paid Rs. 5,000 and for the 
balance he executed a hypothecation bond 
in favour ofthe vendors, Exhibit XXV isa 
hypotheeation bond. lt was in favour of 
the first, second and the fifth defendants 
as well as of the.plaintiffs represented by 
their guardian. the. first defendant. The 
plaintiffs have been giveu five-sixths' share 
of the amount. They claim- half the 
amount, on the ground that Khader Sahib 
was not entitled to his one-sixth share of 
the morigage debt. I: have already held 
that the first defendant had no ‘idea of 
relinquishing his right to share in his sons’ 
estate and it is unnecessary to go over the 
same ground again. The document is in. 
favour of the Ist defendant aswell as in 
favour of defendants Nos, 2, 5and the plaint- 
iffs. That being so, the plaintiffs are. not 
entitled to claim half the amount. I find 
this point also against the appellants. 

In thé result the appeal fails and is 
dismissed with costs. One set to second 
respondent and another to the other res- 
pondents proportionate to the value of 
their interest in the appeal. 

The mémorandum of the objections is as 
regards the share of the mother which has 
been decreed in the plaintiff's favour. The 
second defendant-respondent contends that 
thelower Court was wrong in granting a 
decree for five-sixths of the property in 
favour of the plaintiffs. Thefifth defendant, 
their mother, is a party to the suit. The 
jurisdiction of the Court is not taken away 
in a caselike this to grant*the plaintiffs 
a decree in respect of their mother’s share 
as well If the mother was dead or if the 
mother wasnota party, it mêght be said. 
that the Cburt should. not have given 
a decree in respect of her share to the 
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plaintiffs, but when she was a party to the 


suit, though she remained ez parte; the 


Court was not only justified but, as well 
advised in giving a decree tothe plaintiffs, 
for thereby the Court Saved another suit by 
her for her share. 
in this contention and I. find 
point against the second defendant. ` 


this 


The next point is as regards the fourth 
item, which is dealt with in para, 54 
(IV) of the judgment of the’ lower Appel- 
late Court. The second defendant urges 
that the plaintiffs should be ‘made liable 
for their share of the debt, ‘Defendants Nos. 

- land 2 executed a mortgage Ex. XXXIII 
in favour of Vythilinga Odayar on the 
29th October 1912. There is no evidence 
to -connect LIII. 
that was done to. benefit.the. plaintiffs, 
There is no evidence that that debt was 
incurred on behalf of the plaintiffs. The 
first defendant wusa guardian of the plaint- 
‘iffs and he did not choose to execute the 
-deed as guardian of the plaintiffs, There 
is noreliable evidence that any debt was 
borrowed under Ex. XXXIII or any 
‘purpose which could bind the, plaintiffs. 
The lower Court has rightly disallowed 
this claim.of the. second. defendant. It is 
also signilicant that, before this suit was 
filed, no elaim was put forward in respect 
a this debt against the estate of Muhammad 

anni. : 


The next item is No..7 which is dealt 
with in para. 54 (VII) of the lower 
Court's judgment. The second defendant's 
contention, if upheld, would only mean 
that the C schedule properties were 
purchased out of loans borrowed en behalf 
ot the plaintiffs as well. | have already 
found that: the. C schedule properties be- 
longed: to.the first defendant and any 
debt incurred for the. purchase of those 
‘properties could. not. possibly hind the 
‘plaintiffs. . There: is, no evidence that 
this debt could not, have been paid ott 
of the income of Muhammad Ganni's estate. 
"The first defendant did not maintain any 
account as regards the income of .the 
estate of Muhammad Ganni and there is 
"mo proof that "this debt was incurred for 


any purpose which could bind the plaintiffs . 


or that it could not ‘have been paid out 


-of the indfome of Mchammad Ganni's 
estate. I find this-point again&t, the second 


-defendant. 
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Ex. XXXIII, with anything. 


4 
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objec- 


e 
In the result the m&morandum - of 


‘tions is dismissed with costs, 


Spencer, J.—1 agree on all points. 
CY. N. Y, : 
Z. K. Appeal dismissed, 


— — 
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CALCUTTA HIGH COURT.” 
` APPEAL FROM APPELLATE DECREE No. 2453 
or 192]. 
March 17, 1924. 

. Present ;—Mr. Justice Mukerji. 
Srimati TARITBARANI DASI—Derenpayt 
No. 1—ApPELLANT 
versus 
BASUMATI.DEVI-— AND OTHRRS— 

: -P).AINTIFFS—- RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Rea 
judicata—Decision in previous suit not based on find- 
ing in dispute— Unnecessary finding—Defendant merely 
pro forma party, effect of. 

In order that the decision on a particular issue 
should operate as res judicata in a subsequent suit 
between the‘ same partiesin which that issue is again 
raised, it is not necessary that the decision of the 
issue should have been the basis ofthe decreein the 
previous suit. Itisenough that theissve was finally 
heard and determined and that it arose directly and 
substantially (and not incidentally or collaterally) for 
determination, that is to say, the decision of the issue 
should have been necessary for the determination of 
the suit, though it may not have been ustimately made 
the basis of the decree. If the, determination of the 
issue was inconsistent with*the decree it cannot bo 
said that it was necessary for the determination of the 
suit and a finding on the issue will, in such a case, ke 
treated as having been unnecessary and will not ope- 
rate as res judicata. lf; however, there was a real 
contest between the parties in the previous suit it is 
immaterial that the defendant was described as a pro 
forma defendant and that the contest was opened by 
him and not by the plaintiff. 

(Case-law discussed.) ` : 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Hooghly, dated the 
9th of August 1921, affüming that of 
the Munsif, First Court; Hooghly, dated the 
24th June, 1920. 

: Mr. H. D. Bose and Babu Nani Lal De, for 
the Appellant. 

Mr. U.. N. Sen Gupta, Babus Probodh 
Kumar Das, Nalin Chandra Pal and Hemen- 
dra Nath Chatterjee, for the Respondents. 

JUDGMENT.—The only question 
which has been urged on behalf of the 
appellant in this appeal is whether the 
decision of an earlier tuit cpe1ated as ves 
judicata in respect of rome of the lsev cs 
which arose in the subsequent suit, Out 


_of which the present appeal arises, 
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- The, plaintiff Basufnati Debi instituted 
the present suit against Taritbarani Debi 
the defendant No. land her husband the 
defendant No. 2 seeking to eject them from 
a -plot of land and.for a decree for mesne 
profits, and in thealternative fora decree 
for rent in case it was found thatshe was 
not entitled to eject them. 

Taritbarani had instituted a suit fora 
declaration of her right of way as a pre- 
scriptive right or an easement of necessity 
against one Chedi Dosadh a tenant under 
Basumati and also two persons as pro 
forma defendants of whom 'Basumati was 
one being the defendant No. 3 in that 
suit. In that suit no relief was claimed 
against her. She, however. contested the 
suit and amongst other things, contended 
‘that Taritbarani was her tenant and so 
could not claim a prescriptive right against 
her. The Court of first instance held that 
Taritbarani's claim was barred by limit- 
ation and she had not acquired any right 
of easement and in that view dismissed 
her suit but held further that Basumati 


failed to prove that Taritbarani was ber. 


tenant. "Taritbarani appealed against the 
‘decree and Basumati preferred a cross- 
appeal against the finding declaring her 
liability to prove that "laritbarani was 
her tenant. The Appellate Court allowed 
the appeal* of Taritbarani and remanded 
the suitto the Court of first instance for 
determination of certain questions which 
in the opinion of the Appellate Court arose 
in the case. Basumati preferred a second 
appeal to this Court and this Court set 
aside the order of remand and remitted 
the appeal to the lower Appellate Court 
to be dealt with in accordance with cer- 
tain observations made in its judgment. 
This Court in setting aside the order of 
remand expressly left untonched the finding 
that Basumati had failed to. prove that 
"Taritbarani was her tenant. 
. The present contention is tbat the find- 
ings on the issues in that suit operated as 
ves judicata in the present suit, ltis neces- 
sary to set forth the relevant issues in the 
‘previous suits : i 

In the previous suit iwo of the issues were 
as follows :— 

"No. 4, Has the plaintiff right to sue? 
. No. 5. Has the plaintiff a right of ease- 
ment of way orof necessity over the dis- 
puted path?" © ^. e 
^ The Courts" below have held, though 
upon different grounds, that the decision 


e 
> = 2 
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oftheissues in the previous suit did not 
operate as ves judicata in the subsequent 
suit. í ; 
First of all I propose to examine the, 
grounds upon which ‘the learned Subordi- 
nate Judge held that the previous decision 
will not operate as res judicata, The learned, 
Subordinate Judge observes :—'‘The decree 
passed iri the previous suit was not based 
on this finding but was passed in spite of 
it. It cannot be said that this question was 
heard and finally determined. The deci- 
sion on the question of relationship of land- 
lord and tenant “between the parties in 
the previous suit was not final [see Thakur 
Magundeo v. Thakur Màhadeo Singh. (1).] 
The decree in the previous suit was in 
favour of the present plaintiff. She had 
The fact that she 
preferred a cross-appeal cannot affect the 
question, as it was unnecessary for her to 
do so, inasmuch as this finding could not 
subsequently be held to Le conclusive 
against her because the decree of the Court 
below was not based upon any finding but 
in spite of it. [see the observation of their 
Lordships of the Privy Councilin Run Baha- 
dur Singh v. Lucho Koer (2)"]. Now with 
reference to the observation of their Lord- 
ships of the Judicial Committee in the 
case of Run Bahadur Singh v. Lucho Koer 
(2), the okservations should not be taken 
divested of the facts that appeared in that 
case. Read in the light of the facts the 
observations only mean, where after arriv- 
ing at. a conclusive finding on an issue 
(based, in that case, on the ground that 
the said finding had been arrived at ina 
previous litigation and was, therefore, ves 
judicata) the Court proceeds lo come to a 
different“ finding on the same issue, upon 
the evidence in the case, and bases its 
decision not on the latter, but'on the 
former finding the latter useless finding 
cannot operate as res judicata in subsequent 
proceedings, There are certain passages 
in the judgment which stripped of the facts 
of the case may have, been understood as 
supporting the proposition so broadly laid 
down in some cases that ifa plaintiff's suit 
is ultimately dismissed, no finding in his 
favour can ever beres judicata under any 
circumstances. This, proposition, in my 
opinion, goes far beyond the scope of the 
decision. If the finding was not necessary 
(1) 18 C. 647; 9 Ind. Dec. (N. s) 432. E 
(2) 11 C. 301 et p. 306; 12 I. A. 23; 4 Sar. P. C. 
J. 602; 9 Ind. Jur. 202; 5 Ind. Dec. (x. $.) 960 (P. QJ. 
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ab all, or- was not intended to be final, or 
if, on appeal, the Appellate Court does 
- not think it necessary to give its deci- 
sion on it but finds it unnecessary to act 
on it for the purpose of its decision the’ 
finding will not, of course, operate as res 
judicata. 1 am unable to accept as correct 
the decision in the case of Thakur Magun- 
deo v. Thakur Mahadeo Singh (1) and the 
other decisions -of this Court in which a 
contrary View has been taken. These deci- 
sions, in my opinion, cannot be reconciled 
with the decision of a Full Bench of this 
Court in-Niamut Khan'v. Phadu Buldia (3). 
In my opinion the decision of this Court 
in Nundo Lall Bhuttachàrjee v.” Bidhoo 
Mookhy Dibee (4) was-wirong in so far as it 
professed to. hold that the said decision 


of the Full Bench in Niamut Khan v.. 


Phadu Buldia (3) was impliedly overruled 
by the decision of the Judicial Committee 
in Run Bahadur Singh v. Lucho Koer (2). 
I am aware of the view taken by this Court 
in the case of Peary Mohan Mukerjee v. 
Ambica Churn Bandopa!hya (5), where 
Banerji, J., observed that it may be taken as 
. settled on the authority, of the cases of 
Nunilo Lall Bhuttacharjee v. Bidhoo Mookhy 
Dibee (4) and Thakur . Magundeo v. Thakur 
Mahadeo Singh (1) that the authority of the: 
Full Bench decision in Niamut Khan v. 
Phadu Buldia (8) has in effect been over- 
ruled by the decision of the Judicial 
Commitiee in the case of Run Bahadur 
Singh v. Lucho Koer (2): If my decision 
in the present case had to rest upon the 
view that‘l take of these authorities I would 
have felt bound to send the case to be 
dealt with by a Regular Division Bench; 
But I do not find it necessary to do so 
for reasons which will appear hereafter. 
It will be seen that there is no clause 
attaching tos.ll of the C. P. C. laying 
down that the decision of the issue should 
have been the basis of the decree. It is 
enough that the issue had been finally 
heard and determined and that it arose 
directly and . substantially (and not inei- 


dentally ‘or collaterally), for determination ' 


and that only means that it was necessary. 
“for the determination of the suit though 
it may not hawe been ultimately made the 
basis of the decree. Of course ifthe de- 
termination of the issue is inconsistent 
with the degree, it cannot be said that 

(3) 6 O. 319; 7 C. L. R. 227 (F. B)* y 

(4) 13 C. 17; 6-Ind- Dec. (N. 8.) 508. ` to 

(5) 24 0. 900 at p. 905; 12 Ind. Dec.-(w. s.) 1269. - 
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it was necessary for the determination 
of the suit, and sueh a finding will be 
treated as unnecessary and will not oper- 
ate as res judicata.* In the case of Krishna 
Behari Roy v. Bunwari Lall Roy (6), their 
Lordships. of the Judicial Committee ob- 
served that the general law of res judicata 
had probably never been better laid down 
than in the case of Gregory v. Molesworth 
(7) in which Lord Hardwicke held “that 
where a question was necessarily decided 
in effect, though not in express terms be- 
tween parties to the suit, they could not 
raise. the same question as between them- 
Selves in any othersuit in any other form." 
This law was followed in a long course 
of decisions, the greater part of which will 
be found noticed in the notes of Mr. Smith 
in the case of the Duchess of Kingston, 
(8. This general law was taken as supple- 
menting the law contained in s.-2 of Act 
VIII of 1859 which ran as follows :—‘The 
Civil Courts shall not take cognizance of 
any suit brought on a cause of action which 
Shall have been heard and determined by 
a Court of competent jurisdiction in a 
former suit between the same parties or 
between parties under whom they claim." 
[see Soorjomonee Dayee v. Suddanund Moha- 
patter (9) and Krishna Behari Ray v. Bunwari 
Lall Roy (6)] Section 13 of Act X of 
1877 ran in these terms:—'" No Court shall 


try any suit orissueia which the matter- 


direetly and substantially in issue has been 


-heard atid finally determined by a Court of 


«competent jurisdiction in a former suit 


‘Between the same parties or between parties 


under whom they or any of them claim, 
litigating under the same title.” This was 
construed by their Lordships of the Judi- 
cial Committee in the case of Run Bahadur 
Singh v. Lucho Koer (2) as not having altered 
the law as contained in the somewhat 
imperfect Statute of 1859 supplemented 
‘by the general law. The language of this 
part of tlie section of Act XLV of 1882 and 
in Act V of 1908 needs no examination as 
substantially the provisions have remained 
unaltered. The general principles of law 
were invoked by the Judicial Committee 


(6) 10.144; 95 W. R. 1; 2 I. A. 283; 3 Sar. P. C. 
J. 529; 3 Suth. P. C. J. 213; 1 Ind. Dec. (N. s.) 93 


P.O. - 
: (7) (1747) 3 Atkyns 626; 26 E. R. 1160. 

(8) (1776) 2 Sm. la. G. (10th. Ed.) 713, (6th Ed.) 679 
& (llth Ed.) 731; 31 H. L. J. 655; 20 Howéll St. J'r. 
537. E 3 °, . 

- (9) 12 B. L. R. 304; 20 W. R.377* I. A. Sup. Vol. 
212; 3 Sar. P. C. J, 285 (P. C). , 
f . 
. 9 
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in the Gud: of Ram'Kirpal v. Rup Kuari 


(10), where s. 13 of Agt X of*1877 was not, 


applicable and. also.in the case of Geo ge 
Henry Hook v. Adminigtrator-General of 
Bengal (11) in a case which did not come 
within s. li of Act V of 1908. In the latter 
case it was held that it is an error to 
regard all questions of res judicata as 
being governed by thes, llof the C; P. C. 
‘ond t that section only prevents the re-trial 
of issues that have been directly and sub- 
stantially in issue in a former suit be- 
tween the same parties. Where the ground 
of the plea of res judicata comes within 
the scope of that section it will not be per- 
missible to travel beyond the enactment 
but the Court will have to confine itself 
to the provisions of the Statute. As has 
been laid down by the Judicial Committee 
in the case of Gokul Mandar v. Pudmanund 
Singh (12): “In this respect (dealing with 
the aspect of the question arising under 


s. 13 of Act XIV of 1882), the enactment. 


goes beyond s. 13 of the previous Aot X 
of 1877, and also, asappears to their Lord- 
ships, beyond the law laid down by the 
Judges, in the Duchess of Kingston (8). 
They ‘will further observe that the essence 


of a Code is to be exhaustive.on the mat-_ 


ters in respect of which it declares the 
law, and it isnotthe province ofa Judge 


to disregar& or go.outside the letter of the. 


enactment according to its true construc- 
tion.” Turning then to the. character of 
the issnes decided i in the previous suit, and 
testing them in the light of the provisions 
of s, 11 of the C. P. C. Iam clearly of opin- 
ion following the decision of Banerjee, J., in 
thecase of Peary Mohun Mukerjee v. Ambica 
Churn Bandopadhya (5) cited on behalf of 
the appellant that the determination of 
the issues arising in the former suit was 
necessary for the purpose of that suitand 
merely because the decision did not ulti- 


mately happen to turn on it, that would 


not be sufficient to oust the operation of 
the rule. As to the caseof Shib Charan 
Lal v. Raghu aw (13) to which I was 


(10) 111. A. 37 at p. 41,6 A. 269; 4 Sar. P. O. J, 
489; 3 Ind. Dee. (N. 8.) 718 (P. ©). 

(11) 60«Ind. Cas. 631; 48 C. 499 at pp. 507, 508; 19 
A. L. J. 305; 40 M L. J. 423; 29 M L. T. 336; (1921) 
M. W. N. 313; 33 C. L. J: 405; 3 U. P. L. R. iP. C) 
17; 23 Bom. L. R. 648; 25 C. "W. N. 915; 14 L. W. 
22]; 48 I. A. 187 (P. O). 

2) 29 C. 707 nt p. 715;.29 I. A. 196; 6 C. W. N. 
825; 4 Bom. L. Ra 193; 8; Sar. P. O. J. 323 P. C). 

(13 17 A. ITA A. Ww. N. (1895) 47; 8 Ind. Dee. 

(x. s) 437. 
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referred: on behalf'of the respondent I may, 


say that for the reasons given by Banerji, 


'J., in the decision just above referred to, 


I cannot accept that decision as laying 
down good law. 


Next I propose to deal with one of the. 


several objections, which independently 


of and in addition to those noted by the, 


learned Subordinate Judge were taken on 
behalf of the respondent, It was con- 
tended that the very fact that Taritbarani 
was merely a pro forma, defendant in the 
previous suit stood in the way of the oper- 
ation of the doctrine. In that behalf reli- 
ance was placed upon the decision of a 


‘Full Bench of this Court in the case of 


Brojo Behari Mitter v. Kedar Nath Mozum- 
dar (14). That case, however, may bereadily 
distinguished from the present case on the 
ground that here there was areal’ contest 
between Basumati and Taritbarani which 
was taken up to the High Court. Tarit- 
barani had no business to come in, yet 
she did come-in and contest the suit; 
though she need not have appealed yet 
she did file a cross- appeal. The matter 
is one of substance and not ofform. It 
matters not that the defendant is describ- 
ed as pro forma defendant if there was 


a real centest, and that notwithstanding ' 


that the contest was opened by the defend- 
ant and not by the plaintiff. In the case 
of Mohendra Nath Biswas v. Shamsunnessa 
oe (15), Mookerji, J., observed as fol- 
ows: 
vital point is not, how the Ghosal defend- 
ant was ‘described, but what-part ha 
tookin the litigation. He not only helped 
the tenant defendant with funds, but him- 
self actively contested the claim of the then 
plaintiff, as. is indicated by his appeal to the 
High Court, though he was described merely 
as apro forma defendant. In such circum- 
stances, he could not reasonably escape 
the effect of an adverse decision which 
he unsuccessfully resisted.” In the case of 


. Gobind Chunder Koondoo v. Taruck Chunder 


Bose (16), a Full Bench of this-Court deal- 


ing with the'case of defendant who had’ 


intervened observed as follows: “On the 
other hand, it is argued by the appellant, 
that the claim in the former. suit was 
for rent age the tenant; that the only 


(14) 12 C580; 6 Ind. Dec. (N. s) 304 (P. B). 
pofl 27 Ind. Cas, 954; 21 0. 1, J. Xi 19 6 W.N. 


(16) 3 C. 145; 1 9. L. R. 35; 2 Ind. Tak 349; 1 Ind. 
Dec. (N. 8.) 682 (F. B.) 


“As regards the second reason, the. 





` Court, 


.(as 


étais 
issue in that case was whether the plaint- 
if was entitled to: the rent, and the ques- 
tion of title raised by the intervening de- 


` fendant was only-ineidental to the main 


issue, Dut as between the plaintiff and 
the intervening defendant the question, 
and the only question, was that of title; and 


as the defendant in that suit chose to inter- 


vene and to raise that question’ between 
himself and the plaintiff, he, and those whom 
he represented: must take the -consequences 
of their intervention.” The mere fact that 
Taritbararfi (Basumati?) was a pro forma 
defendant in the previous suit will not affect: 
the question, if otherwise- the principle may 
operate, 

The nex# question. is based upon the 
ground “on which the learned Munsif held 


- that the previous decision did not operate as 


ves judicata; -and that ground has also been 
relied upon by the respondent. In order 
to consider that question it is necessary 
toanalyse the provisions of s. 11 of the C. 
P. C. “Now, under that section, apart from 
the identity of title, the competency of the 
“the finality of the decision and the 
identity of the parties, matters which do 
not arise for consideration in the present 
case, the matter directly and substantially 
in issue in the subsequent suitor issue, 
must be the' same matter which was directly 
and substantialy in issue either actually 
in. Expl. 1H) or constructively (as 
in Expl. IV) in the former suit. The 
appellant’s contentiom is that Expl. Lit 
does apply to the present case. We 
have, therefore, to see whether the matters 
in issue in the subsequent suit were actu- 
ally and directly and substantially in issue 
in -the previous suit or whether they were 

merely collaterally or uud in issue 
therein, 


There can be no question that in the 


subsequent suit the issues relevant to this. 


enquiry are: Ist: Whether Basumati had 
title to the disputed-land (Part of Issue 
No. 4 as franied). 2nd: .Whether Tarit- 


` barani was a‘ benamdar for her husband ? 


(Part of Issue Nò. 3).. 3rd:. Is the plaintiff 
entitled , to eject :or in.thé alternative to 
claim ahy rent from Taritbarani? (Issue 
No. 9), In- the earlier suit Issues Nos. 4 
and 5 were.as follows: ‘Ist: Has the 
plaintiff the.right to sue, and 2nd :^ Has 


“the plaintiff a right of easement of way or 


necessity over the disputed path? These 


two issues were, respectively, No. 4 and’ 
No. 6 in the said suit. 


‘In deciding lasues | 
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Nos. 4and°5 the - learned Muasif decided 
two questions, Ist: Whether "l'aritharani 
was a benamdar, and 2nd: Whether she 
was &.tenant under *Basumati. 'lhese two 
questions did not, in my opinion, directly 


- and substantially arise in-the previous suit 
but collaterally or incidentally for the 


determination of Issues Nos. 4 and 5 refer- 
red to above. In the case of Srihari Ban- 


 erjee v. Khitish Chandra tai Bahadoor (17), 


8 suit was brought by A against B and 
others for rent, the matter directly and 
substantially in issue was as to what the 
share was for which A was entitled to rent. 
The plaintiff obtained a decree for the 
whole rent. In a subsequent suit by B 
and: others against A for declaration of "itle 
to land purchased by them in execution of 
their mortgage-decree, the defence was that 
the former decree for rent operated as res 
judicata. . Ib was held that'as the issue in 
the rent suit was for what share the plaint- 
iff was entitled to rent and not to what 
share of the property was the plaintiff 
entitled as owner, the question _ of title 
could be said to have. been inissue in ihat 
suit only incidentally and not directly, and 
it could not be said to have been enter- 


‘tained in the form in which it was raised 


in the sübsequent suit, The question of 
title of Basumati or of Taritbarani did not 
arise in the previous suit in the shape in 
which it has arisen in the present suit. 
The pleadings of the parties in the earlier 
suit :as noticed in .the. "judgments therein 
have got to be examined in order to see 
in what shape the diflerent questions arose. 
See-Indubala Debi v. Atul Chandra Ghosh 
(18). It would appear from an exami- 
nation of the pleadings that in the earlier 
suit it would have been enough to hold 
that Taritbarani held under Basumati in 


order to defeat the claim of Taritbarani 


butin the present suit it would be neces- 
sary to adjudicate on the titles of the 
two parties in order to find whether the 
interests of the respective parties were such 
that Basumati could eject Taritbarani and 
recover khas possession, or in case of the 
titles being such- as to establish a subsist- 


ing relationship as between alandlord and 


her tenant one could recover rent from the 
other; in- the previous suit the question as 
to whether Taritbarani was a benamdar 
was gone into in-orderto determine whe- 
ther a cause of action lay in her for the pur- 

JD. 24 O, 569; 10. W. N. 309; 12 Ind. Dec (x. s) 
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(18) 57 Ind. Cas. 344; 31 C. L. J, 902, 








- decree for 
the question for investigation essentially ' 


958: 
pose of -ingtituting a suit: for enforcing 
an easement, in the Bresent suit that ques- 
tion “was necessary; to be gletermined in 
order to see if it-voul€ enable her to resist 


an action in ejectment or oppose a 
rent. These purposes make 


distinct in character and if they arose in 
the previous, suit they .arose not directly. 
and substantially but*only incidentally or 
collaterally. ou 

The view I take is in accord with that 
taken by this Court in the cases of Gober 
Sheikh v. Alipuddin Sheikh (19) and Indu- 


. bala Debi v. Atul Chandra Ghosh (18). . 


In my judgment then the decisions of the 
questions are not in bar not by reason of fact 
that Taritbarani (Basumati?) wasa pro forma 
defendant in the previous suit, nor because 
the decision of the earlier suit ultimately 
turned upon a different question, . nor be- 


_ cause the questions were not heard and 


finally determined, nor because the deter- 
mination of those questions was unneces- 
sary, but because they arose not directly and 
substantially but only incidentally or col- 
laterally. : : 

. In this view of the matter the appellant's 
contention fails and this appeal must be, 
and the same is, hereby dismissed with 
costs. "n : 

"E C . Appeal dismissed. 

- (19) 51 Inf. Cas. 356; 30 O. L., J. 13. | 





MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 1 or 1923. 
f September 16, 1924. i 
Present :—Mr. Justice Devadoss. | 
DHANAMATHI AMMAL AND ANOTHER— 
DEFENDANTS Nos. 7 AND 8—PErITIONERS 
: versus s uh 
JAYAKEERTHI NAIRAN AND OTHERS— 
DEFENDANTS- Nos. 4, 6 AND LEGAL REPRESEN- | 
.TATIVE OF DEFENDANT No. 3— RESPONDENTS. 

Appeal, second—H nding of fact —Mistakes of law— 
Burden of proof, erroneous, view of. 

A finding of fact in arriving at which à lower Court 
has committed vital mistakes on simple questions of 
law and has ignored the question of tha burden of 
proofis not binding on the High Court in second 
appeal. Er 

Second appeal against a decree of the 
Court of the Subordinate Judge,- Vellore, 
in A.B, No.51 of 1922, preferred against 


DHANAMATHI AMMAL v, JAYAKEERTHI NAIRAN. - 


[85-1. C. 1925] : 
that of the Court of the District Munsif, 
Tiruvannamalai, in O. S. No915of 1918. 

. Mr. N. Kunjitapadam, forthe Appellants. 

Messrs. K. Bhashyam Iyenger and V.C. 

Veeraraghavachariar, for the Respondents. 

:dUDGMENT.—The: point raised in. 
this second appeal is that the Subordinate © 
Judge has misdirected himself as regards 
the points to be determined in the appedl. 
The plaintiff sues for partition of the family 
properties. The first defendant is his 
brother,and the second defendant is another 
brother -the 7th defendant is the father's 
sisterof the plaintiff and defendants Nos. 1 
and 2, the 8th defendant is her daughter. It is 
admitted that the 7th defendant's husband, 
was possessed of-some property which was : 
inherited by her after his death, Some. 
properties were acquired with the funds or 
with the income of the properties of defend- 
ants Nos. 7 and 8. Theplaintiff claimed a share 
of all the properties on the ground that they 
were all family properties. The firstdefend- 
ant pleaded that the properties of defend- 
ants Nos.7 and8 were made over to him under 
some arrangements. The Subordinate Judge 
in discussing the evidence as regards that 
has fallen into a very grave error in thinking 
that the plaintiff and defendants Nos. 1 and 
2 are the reversioners of the 7th defendant's 
husband. I thinkthe learned Judge really 
overlooked the relationship in thinking that 
defendants Nos. 1 and 2 are reversioners of 
the 7th defendant's husband, who was only 
theirpaternalaunt's husband and related 
to them in no other way. This l think has 
evidently infiuenced the Judge a good deal 
in weighing the evidence in the case. In 
one portion of his judgment he distinctly . 
gays. that items Nos. 4, 5, 19, 21 and 22 of 
the B.schedule properties originally belong- 
ed to defendants Nos.7 and 8. Thereis no 
evidence. that there was any gift of these 
properties to the first defendant. In an-, 
other portion of the judgment he says “there 
need not be any writing fora surrender to 
the nearest reversioner by a Hindu widow." 
“I, therefore, hold that the plaint B schedule 
properties and Exs. 16 to 19 are joint fami- 
ly properties.” It is not possible to uphold 
a judgment where a vital mistake has been 
made as regardsa very simple proposition 
of law.; for under no circumstances can a 
Hindu inherit to his paternal aunt’s hus- 
band who is otherwise not a relation. Fur- 
ther the Judge has not kept before him the 
distinction between the properties which be- 


longed to the defendants Nos. 7 and 8 and 
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those which belonged to the plaintiff's 
: father. “Some properties were acquired on 
darkhast in the name of the defendants Nos. 
7 and 8. The contention on behalf of the 
plaintiff is that they were got benami in 
the name of defehdants Nos. 7 and 8. When 
aland is granted on darkhast- it cannot be 
said that it is given to a man benami for 
someother individual. The onus would be 
heavily on the plaintiff to make out such 
& case. 'lhere are also other errors in the 
judgment; i 
It is unecessary to gointo them in de- 
tail. I.think the judgment is very unsa- 
tisfactory and shoùld. not be allowed to 
stand and I must, therefore, reverse the 
judgment of:the Subordinate Judge on the 

. first issue. ; : 7 
^. The case was heard afterwards .by some 
other Subordinate Judge and he felt bound 
by the decision of the. previous Subordi- 
nate Jüdge onthis point. Seeing that I 
have reversed the finding cf this Subordi- 
nate Jüdge on the main issue, the judgment 
of the Second Subordinate Judge dated 5th 


October 1922 is reversed. The Subordinate ` 


Judge will restore the appeal to file and re- 
cord finding:on issues Nos. land 3and dis- 
pose of it aéecording to law. | 

The finding on the second issue recorded 
by the District Munsif will stand. f 

The costs on: this appeal will abide the 
result. . 2E 

The appellants wil have refund of the 
Court-fee. i 

V.N. V. 


Case reversed and remanded. 
Z. K. : 


OUDH JUDICIAL COMMIS- 
, SIONER'S COURT. 
, SEcoND CIVIL 'APPEAL No. 51 or 1923. 
As December 16; 1924. ms 
Present :—Mr, Wazir Hasan, . A. J. Oz; ` 
. -and Mr. Kendall, A. J.O. ^" ^ 
MATA DIN-—J)EFENDANT No. 4—APPELLANT 


: "versus 
MAHRAJ DIN AND OTHERS— A PPELLANTS 


RESPONDENTS. 

Hindu Law—Joint family—Decree against father 
on basis of contrast of indemnity—Sons' property, whe- 
ther can be attached. ore 

. "One. B. made a payment to S. in satisfaction of a 
claim in which the brothers of S. were jointly interested 
along with S. amd S. undertook to indemnify B. against 
any claim made by ‘his brothers. - The brothers of. 8, 
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subsequently sued to enforce their claim against B 
-and obtained a decree. B.daving died his heirs sued 


- §.for the return of the money paid to him and ebtained 


a decree in execution of which family property in the 
hands of the sons of 9. was attached. ‘The latter 
brought a suit fora declaration that the property in 
their hands was not lmble ‘to besold in satisfaction 
of the decree obtained by the heirs of B. : 
' Held, that the decree being based upon the liability 
‘of S. to indemnify B.in the event of aclaim being 
made by the brothers of S. the sons were under a 
pious duty to satisfy the decree and, therefore, pro- 
perty in their hands was liable to be attached in the 
execution of the decree. [p. 961, col. 2.] 
~ (Case-law referred to). 
. Appeal against the judgment and decree 
passed by the Additional District Judge at 
Sitapur, dated the 16th October 1922, con- 
firming that of the Subordinate Judge, 
Sitapur, dated the 29th January, 1920. 
- Mr. Bisheshar Nath Srivastava, for the 
Appellant. : 
. Mr. Gokaran Nath Misra, for Respond- 
ents Nos. 1 to 4. 

JUDGMENT. 

Kendall, A. J. C.—(May 28, 1924).— 
The plaintiffs sued for a declaration that a 
certain share in immoveable property, 
which has been admitted to be joint family 
property, is not-liable to be attached and 
sold in execution of; a decree against Sita 
Ram defendant No. 6, the father of the 
plaintiffs. It is unnecessary at this stage 
to go into the facts of the case. The First 
Court decreed the suit and that decree was 
upheld in the lower Appellate Qourt. The 
chief authority relied on in the lower Courts 
wasthe well-known décision of their Lord- 
shipsofthe Privy Council in the case of Sahu 
Ram Chandra v. Bhup Singh (1) in which it 
was held that the pious obligation of the 
sons to pay their father's debts does not 
-arise in the lifetime of their father. That 
decision has now been reversed in the case 
of Brij Narain Rai v. Mangla Prasad Rai 
(2) in. which their Lorships have re-affirmed 
the earlier view that the father may lay the 
estate open to be taken in 'execution upon 
-a.decree against himself even during his 
Jifetime. . It has been represented on be- 
half of the respondents that when the suit 
was heard in thelower Courts, and even 
when the present grounds of appeal were 


. (1) 39 Ind. Cas. 280; 441. A. 126; 39 A, 437; 21 0. W 
N. 698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. L. R. 
498: 26 O. LJ. 1; 33 M. L. J. 14; (1917) M. 'W. N. 436; 
22:6 L. W. 213 (P. C). 
89; 46 A. 95; 21A. L. J, 934; 46 M, 
28 C. W. N. 253; (1994) M. W, N. 
1; 10 O; & A.L. R, 82; (1924) 
7;-26 -Bom, L, R, $00; 
. 
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framed, the) view taken in “Sahu Ram 


Chandya v. Bhup Singh (1) was authorita-_ 


tive, and that they; therefore, relied on it 
both in framing theif pleadings and in 
presenting their case. They ask that the 
"ease be remanded in order that the plead- 
ings may be amended and a fresh issue or 
issues struck in order to allow them am 
opportunity of showing that the debt incur- 
red by Sita Ram was tainted with immoral- 
ity. It is most unusual for the pleadings 
to be amended at this stage. An obvious 
objection to the remand is that the respon- 
dents should have presented their whole 
case in the First Court. If the debt really 
was tainted with immorality, it is very 
difficult to believe that this plea would not 
have been taken at the earliest stage.. The 
‘fact is, however, that the evidence already 
produced, undoubtedly, shows that Sita Ram 
acted in a way that may have been dishonest. 
As no issue was framed on the point, and 
as the arguments of Counsel in the lower 
Courts have evidently not been applied to 
thé question of whether Sita Ram's conduct 
really amounted to legal immorality such 
as would relieve his sons.of meeting their 
pious obligations, I consider that it would 
not be proper to decide the appeal on the 
materials at present before me. If the 
appeal were. to be decided as it stands it 
would have to-be allowed, but in the cir- 
cumstancesp and as the ‘respondents have 
been placed at a disadvantage by the change 
in law, I direct that’ the case be remanded 
to the lower Appellate Conrt under O. XLI, 
r. 23, C. P. C. fora decision on the follow- 
ing issue:— é € 

Was the debt.in respect of which the 
money-decree was obtained against Sita 
Ram, defendant No. 6, tainted with im- 
morality in such a way-as to relieve the 
plaintiffs from the pious obligation to pay 
abe 
The parties should. be allowed to produce 
any additional evidence that may. be neces- 
sary for the. determination of this issue 
alone, and the findings should. be returned 
to this Court within three months, Costs will 
abide the result, Ten days will be allowed 
to file objections in this Court. 

Wazir Hasan, A. J. C.—(December 
16, 1924).—Thisis the appeal by Matadin 
defendant No.4. The plaintilfs are sons of 
Sita Ram defendant No. 6. Defendants Nos. 
l to 5 obtained a 
against Sita Ram on the 4th December 
1906 fôr a sum of Rs, 1,117-13-0. The decree- 
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holders attached the property in suit in 
execution of their deeree and were proceed- 
ing: to sell.at-by publie auction when. the 
suit out of which this appeal arises was 
instituted. The plaintiffs claimed. the relief 
of a declaration that the property in suit 
was not liable to be sold in satisfaction of 
the creditors’ decree. The ground of the 
claim was that it was joint family property 
of the plaintiffs and defendant No. 6. The 
suit -succeeded on the ground: that the 
father being alive there was no obligation 
on the sons to re-pay his debts. When this 
appeal first came to be heard by this 
Court the basis of the decision of the 
Courts below had vanished by reason of 
the pronouncements of their Lordships of 
the Privy Council in the case of Brij .. 
Narain Rai v. Mangal Prasad Rai (2). On 


` the arguments advanced by the respondents, 


however, this Court remitted the case to 
the lower Appellate Court for decision of 
the folllowing issues:— - 

“Was the debt in respect of which the 
money was obtained against Sita Ram, 
defendant No. 6, tainted with immorality 
in such a way as to relieve the plaintiffs 
from the pious.obligation to pay it." Ap- 
parently by a clerical error the rule under 
which the issue was remanded was stated 
in the order of this Court,r. 23 instead 
of r. 25 of O. XLI of the C. P. C. The 
mistake has not misled either the Court 
below or the parties to this appeal. The 
lower Appellate Court has found the issue 
remitted for decision in the "negative. The 
plaintiffs-respondents object to that finding. 

The necessary facts are as follows:—Sita 
Ram, defendant No. 6, is one ofthe three 
sons of Mathura Prasad. Mathura Prasad 
was a co-mortgagee along with Bednath 
under a mortgage executed by one Chandan 
Singh many years ago. Chandan Singh's 
heirs afterwards sold some property to 
Bednath and- thereby redeemed the mort- 
gage. “Béednath undertook .to satisfy the 
claim of Mathura Prasad, the co-mortgagee. 
This claim amounted to about Rs. 10,000. 
Before this was done, however, Mathura 
Prasad died. In respect of that claim a 
settlement was arrived at between. Bednath 
and Sita Ram, Under that ‘settlement Sita . 
Ram obtained. some thingin the form of , 
cash from Bednath and some thing in the 
form of a transfer of proprietary and mort- 
gagee rights in certain immoveable pro- 
perty. This happened about,the end of 


.1891. Whatever Sita Ram -obtained from 








? 
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` quoted 


Balaath under the settlement mentioned 
above was clearly not. exclusively his own, 


“because in the.claim which was thereby. 


settled each of the other two brothers of 
Sita Ram had an equal interest, Sita Ram, 
therefore, entered into a covenant with 
Bednath to protect him against any claim 
which his other brothers might make. One 


of the brothers did sue -Bednath for his . 


Share in 1894 ‘and obtained a decree. 
Subsequently:in 1906 Bednath's heirs sued 
Sita Rame for the return of the property 
which Bednath had transferred to him in 
1891 and got a decree. Asa part of that 
decree they also obtained ‘a decree for the 
recovery of Rs. 600 with interest which 


! Sita Ram had realized under the redemp- 
‘tion of a portion of the property transferred 


tohim by Bednath and also fora sum of 
Rs. 300 as mesne profits. This decree for 
money is now being executed and furnishes 


. the cause of action for the present Suit. 


The argument of the. learned’ Counsel 
for the plaintiffs-respondents is that the 
nature of the debt for which the decree 
under execution was obtained against Sita 
Ram is such that the liability to re-pay it 


does not rest on his sons, the plaintiffs, . 


under the Hindu Law. In support'of this 
argument reliance is placed upon the deci- 
sion of the High Court at Bombay in the 
case of Darbar v. Khachar (3), In giving 
judgment in that case Mr. Justice Knight 
1 the following text of the Mitak- 
shara:— , 

Ushana:—"A fine, or the balance of a 
fine, likewise a bribe or a toll or the balance 
of it, are not to be paid by the son, neither 
shall he discharge improper debts.” (Mitak- 


shara IT, 48 —see Bhattacharya’s Hindu Law, . 


page 247, Hd. 2). The learned Judge then 
proceeded to consider the meaning of the 
word ‘avyavahara’ which was translated as 


‘improper’ in the above quotation. His ob-: 


servations are as follows :— : 
“The word translated improper in' the 


concluding sentence of the latter text is . 
avyavahara, which may perhaps be better 


rendéred as unusual, or motsanctioned by 
law ‘vf custom. It is this word’ that has 
crept into our text-books- under the guise, 


or disguise, of illegal or immoral: and it . 
.will be seen “that it really bears a wider. 


significance.: Put into simple English, the 
texts amount to this : that the son is not to 


‘be held liable for debts which the father 


(3) 92 B, 348; 10 Bom, L, R. 297, 
|... 8, 


i "ee 
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ought not, asa decent and respegtable man, 
to have incurred. He fs answer&ble for the 
debts legitimately incurred by his féther: 
not for those attributable to his fail- 


ings, follies or cgprices.” (On .the facts 
` oË the ease before him he came to the con- 


clusion that the debt was avyavahara, 
This text of the Mitakshara wasconsidered 
at great length by the late Mr, Justice Sir 
Asutosh Mookerjee in the case of Chhakourt 


. Mahton v. Ganga Prashad (4) As to the de- 


cision of the Bombay High Court mention- 
ed above the learned Judge said that it 
“places too restricted a construction upon 
the term "Vyvaharika," and excludes debts 
for which the son may be held legitmately 
liable." The ease before me is covered by 
the opinion expressed by the learned Judge 
in the following passage :— 

“T am rather inclined to adopt the view 
that the liability imposed hy the Court upon 
the father to indemnify the person, with 


"whose property he had improperly inter- 
fered, created a debt which might justly be 


recovered from the ancestral property in 
the handsof the son.” ‘he debts for which 
the creditors obtained the decree under exe- 
cution against Sita Ram arose out of his 
liability which he had undertaken to in- 
demnify Bednath in the event ofany claim 
being made by any of the brothers of 
the former. The resultis that the appeal 
succeeds.  . . 

I allow the appeal, set aside the decrees 
of the Courts below and dismiss the plaint- 
iffs’ suit with costs throughout, 

Z.K.. i Appeal allowed, 

(4) 12 Ind. Cas. 699; 39 0.862; 18. O. L. J. 228; 16 C. 
W. N. 519. 


—— 


MADRAS HIGH COURT. 
Szconp Orvit APPEAL No. 568 or 1922 
; . AND 

Orvit REVISION PETITION No. 510 

à or 1922, 
September 18, ‘1924, 
^. Present :—Mr. Justice Devadoss. 

. VENKATASUBBAMMA. MINOR BY NEXT 
^ FRIEND.NARAPU REDDY PEDDA 
VENKATASUBBA REDDY-—PLAINTIFF 
"A —APPELLANT 

versus 
PULIPULLA KEDDY AND ANOTHER— 
: DEFENDANTS— RESPONDENTS, - s 


* 


. Limitation Act (IX of 1908), 8, 22 Addition bf party 








962 


— Limitation, expiry of--Application to amend plaint, 
` whether ca] be allowed., i 

Ifa new plaintif is added as a party to a pending 
suit fiter tis lapso of the pariod of limitation Axed for 
the suit, the bar of lim®atian would’ not be saved. 
[p. 963, col 1.] 

AMuthwerishaa Pillai v. Pajam Aiyengar, 33 Ind. 
Cas. 357; 30 M. L. J. 157, distinguished. $ 

A Court acts righsly in rejecung an application to 
substitute. tha name of a person in place of that of 
the plaintiff on record after the lapse of the period 
of limitation for filing the suit, when the new plaintiff 

: elaims under a ditferent cause of action. 

Becond appeal against a decree of the 
District Court, Cuddapah, in A. S. No. 38 
of 1921, preferred against that of the 
Court of the District Munsif, Proddatur, 
in O. S. No. 743 of 1919. — . 

Civil revision petition, under s. 115 of 
Aot V of 1908, and 8. 107 of the Government 
of India Act, to revise a decree of the Dis- 
trict Court, Cuddapah, in A: S. No. 53 
of 1921, preferred against that of the 
Court of the District Munsif, Prodattur, in 
O. S. No. 744 of 1919. . 

Mr. V. C. Seshachariar, for the Appellant. 

Messrs. B. Sitarama Rao and K. Srinivasa 
Rao, for the Respondents. 


JUDGMENT. 
S. A. No. 568 or 1922. 

The only point argued in this second 
appeal is that the lower Courts erred in 
not granting relief to the plaintiff to amend 
his plaint by substituting the name of 
Venkatasubba Reddy in the place of 
Venkatasübbamma. 
- The District Munsif refused to allow the 


amendment and dismissed the plaintiff's 


Suit. The District Judge on appeal held 
.thatthe District Munsif was right in not 
granting the amendment asked for. Mr. 
V. O. Seshachariar on behalf of the appel- 
lant urges that the amendment 
necessitated by a new plea taken by the 
defendant ata late stage of the case. The 
suit was filed in 1919. The plaint was 
filed on 14th July 1919. The first defend- 
ant's written statement was putin on 15th 
September 1919. Issues were framed on 
16th September 1919. On behalf of the 
plaintiff, the Will of her father was filed 
in Court. On looking into it the defend- 
ants raised the contention that the suit. by 
the-present plaintiff was not sustainable in- 
asmuch as Venxatasubba Reddy was the 


executor of tao Will and that, therefore, . 


. the executor was the only person competent 
to sue in respect of the defendant's debts due 
io the estate of the plaintifs father, On 
titis .ebjection, being raised an additional 


- VENKATASUBBAMMA v. PULIPULLA REDDY, 


Was - 
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issue was framed. Issue No. 3, Whether the 
plaintiff has title to sue for these debts 
and is this suit at her instance main: 
tainable?" 

The District Munsif held that the suit 
was not maintainable by the plaintiff inas- 
much as there was a Will of her father and 
under the Will Venkatasubba Reddy was 
appointed executor, Thereupon the plaint- 
itt applied for leave to amend the plaint by 
substituting Venkatasubba Reddy as the 
plaintiff in the place of the plaintiff on 
record, The District Munsif after con- 
sideration of the matter held that he could 
not add a new person as plaintiff as the 
claim against defendants had been barred 
before that time and he held that he could 
not allow an amendment in the circum- 
stances of the case. Against this decree 
the plaintiff appealed and the District 
Judge, as I have already observed, dismiss- 


- ed the appeal. i 


It is contended - by Mr. Seshachariar that | 
inasumch -as the application for amend- 


| 





meat was necessitaied by an additional 
issue at that stage of the case, the District 
Munsif ought to have allowed the amend- 
ment of the plaint before proceeding with 
the suit. No doubt ifthe bar of limitation 
was not in the way, the Court would have 
been well advised in granting the plaintiff's . 
request. But under s. 22 of the Limitation 
Act, if a new plaintiff is added, the suit 


i 


as regards him, shall be deemed to have . 


been instituted when he is so made a 
party. Allowing the application of the 
plaintiff to. bring Venkatasubba Reddy as 
the plaintiff on record would not improve 
matters as limitation would be calculated 
from the date when the cause of action 
arose and a suit will be considered to have 
been iustituted when he is so made a party. 
The Mansif rightly held that in the 
circumstances he could not grant the 
application of the plaintiff. Mr. Sesha- 
chariar strongly urges that this is an un- 
righteous plea on the part of the defend- 
ants and that such a plea ought not be 
upheld. But that is not a matter which 
can be considered now. It is unnecessary 
to refer to all the cases quoted by both 
the learned Vakils. It is sufficient for 
me to refer to the judgment of the learned 
Chief Justice and Mr: Justice Ramesam 
reported as Seerangathanni v. Vaithilinga 
Mudaliar (1). They distinctly held that if 

(1) 63 Ind. Cas. 101; 40 M. L. J. 532; 13 L. W. 392; 


29 M. LP, 201; (1920 M. WAN, 248, 
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5 sees 4 E 
‘a new plaintiff was added asa party or in, 
other words ifa party is added toa pend- 
ing suit after the lapse ofthe period of 
limitation fixed for the suit the bar of 
limitation would not be saved. Mr. Sesha- 
chariar relied. upon a ease in Muthukrishna 
Pillai v. Rajam Aigengar (2) as supporting 
his contention. In that -case there was no 
new party added as plaintiff but the 
plaintiff on record who sued in his own 
individual capacity consented.to represent 
acompany.e The cause of.aetion was the 
same and the pláintiff was allowed to sue 
as representative of the company instead 
of representing only himself. In this case, 
it eannot' be said that the plaintiff on 
record is the same as the person who 
wants to come on record. Now the plaint- 
iff on record is the minor daughter of the 
deceased Butchi Reddi. Her claim was 
that she was entitled to her father's estate 
-as daughter but the person who wants to 
come on record is the executor appointed 
under the will of Butchi Reddy. His 
` right is entirely -different from that of 
Butchi Reddi’s daughter., He does not. 
claim the properties as his but as an 
executor, The cause of action being 
different, could Venkatasubba Reddy by 
any stretch of imagination be said to 
represent the interest of the present plaint- 
if? The facts in Sevugan Chetty v. 
“Krishna Aiyangar (3) are distinguishable 
from the facts of the present case, If the 
Court allows a new plaintiff to put forward 
new facts .on which to rest his case, an 
amendment under such circumstances 
would go against the provisions of s. 22 
of the Limitation Act. 
iff on record is allowed to set up new 
facts or put. forward a new cause of action 
that would not be tantamount to* adding 
a new plaintiff. But here a new plaint- 
iff is sought to be added and s. 22 of 
the Limitation Aet is “against - such a 
course. 
Then it is suggested that the plaintiff 

is-a minor girl and so her guardian: or 
next friend filed asuit on her behalf and, 
therefore, she should not be allowed to 
: suffer on account ofthe fault or ignorance 
_of her next friend. -It is difficult to follow 
the argument for the next friend himself 
obtained a succession certificate a year 
before the suit (1. e), p i3 must have 
(2) 33 Ind. Cas 357; 30 ML 

PLE pid Cas. 268; Er ds; ‘iow. T. T. 557; 22 
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„the: lower Courts are 


Where the plaint- . 


distinguished 
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known that he was the person]who was 


entitled to sue to recover outstandings 
belonging^to tlre estate. It is not easy t to 
believe that he was either ignorant or he 
was misled by his legal ad visers. 

Both the ‘Courts have found that his 
action awas not bona fide and that being 
& question of fact, I dm bound by the 
finding. . : 

‘In these. circumstances, I do -not think 
wrong in’ refus- 
ing the application for amendment of the 
plaint. i 

In the result, 
with costs. 

Civiu Reviston Petition No. 510 or 1922, 

In this civil revision petition an appli- 
cation similar to that made in the second 
appeal which I have just disposed of was 
made for an ‘amendment of the plaint. 
The District Munsif ‘refused amendment 
and on appeal the District Judge held that 
there was no reason to interfere with the 
order of the District [Munsif. As I have 
already held that the|lower Courts were 
right in the view they have taken of the 
plaintiffs -applicationy. this civil revi- 
sion petition fails and is dismissed with 
costs, 

V. N. Y, 

Z. K. 


the appeal is dismissed 








| Appeal-dismissed. 


a | : 
ALLAHABAD HIGH COURT. 
‘Seconp CivIL APPEAL No. 1633 or 1922, 
July 31) 1924. 

Present :—Mr. J ustice N Neave. 
JAGANNATH PRASAD anD 
OTHERS—DEFENDANTS—APPELLANTS 
versus 

J ADO RAI—PLAINTIFF—RESPONDENT. 

Hindu Law— Mortgage by widow—N ecessity —Credi- 
tor whether entitled to personal decree—Execution 
against other property of last male owner, whether per- 
missible--Civil Procedure Code (Act V of 1008), 
0. XXXIV, r. 6. 

Where a creditor lends money to a Hindu widow for 
legal necessity and obtains security for his debt in the 
form of a mor tgage bond, he is entitled, where the 
property secured proves instfficient to discharge the 
debt, to obtain a decree for;the balance of the debt 
under O. XXXIV, r. 6 of the! O. P. O., and in $xecution 
of such decree to attach "property belonging to the 
deceased husband of the mortgagor. 

. Kallu v. Faiyaz Ali Khan, 30 A. 394; 5 A. L. J. 367; 





* W, N.»(1918) 173 and Dhiraj Singh v. Manga Ram, 


W. N. (1827) 69; 19 A. 330; 9 Ind. Dac, (x. s.) 186, 
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Second appeal against a decree of the 
Subordinate Judge, Muzaffarnagar, dated 
the 16th May 1922, e y 

Mr. P. L. Banerji, for the Appellants. 

Mr. A. P. Dube, for the Respondent. 

: JUDGMENT. —The issue remanded to 
the Court below has been decided in the 
affirmative, the learned Subordinate Judge 
holding as the Munsif did beforehim that 
the loan taken by theladies was for legal 
necessity. ‘This finding has been challeng- 
ed on the grounds that it is based only 
on recitals in the deed itself and because 
no notice was given by the lower Court to 


the respondent toappear on the date fixed . 


for determination of theissue. The latter 
ground has not been pressed. As regards 
the former the learned Subordinate Judge 


' has considered other evidence which he 


has held to corroborate the recitals ‘in the 


‘deed and to prove that actually the money 


was applied to the purpose alleged therein. 
Wehave itthen that Musammat Katori 
lent money to the widow of Asharfi Lal for 


. legal necessity and secured the debt by 


the ‘execution of the mortgage-bond. The 
property secured proving insufficient she 


'.Obtained a decree for the balance under 


0. XXXIV, r. 6 and attached the money now 
in suit. 

The lower Appellate Court has held that 
the case is covered by the 
Kallu v. Faiyaz Ali Khan (1. The learn- 
ed Counsel for the respondent relies on 
the same ruling and also cites Dhiraj 
Singh v. Manga Ram (2) In both these 


. cases, however, there is oneimportant differ- 


ence which makes them distinguishable 
from the present ease, forin both the debt, 
though forlegal necessity, was unsecured. 
In Kallu v. Faiyaz Ali Khan (1), the Court 
remarked.at page 398* “When Deokishen 
lent money to Musammat Gaura in 1883 he 
chose to do so on her personal. security. 
He did not obtain from her any mortgage 


"of her husband's property, That being so, 


we hold that any decree which he obtained 
on his simple money bond could only 
bind the rights and interests of his debtor 


' on whose personal security he bad advanc- 
. ed the money. 


t Musammat Gaura is dead, 
She had only a widow's estate, and with her 
death therights and interests inthe property 


“in suit purchased in execution of the decree 


pe “Dh 
2). A. W. N. (1897) 69; 19 A. 300; 9 Ind. Deo. 


30-À. 394; 5 A: D. J. 367; A. W. N. (1908) 173. 


" & 196.  . 
"Page ot 30 Atia] Tamar 
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' Judges say: “The plaintiff, if he had chosen, 


the further decree under O. XXXIV, r, 61 


authority of : 
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against her cameto an end.” So ico in 
Dhiraj Singh v. Manga Ram (2), the learned 


could,; before lending his money, have 
obtained from the Hindu widow the securi- 
ty of the ancestral property by obtaining 
a mortgage. Hedid not choose to demand 
a mortgage before advancing his money; 
he accepted the personal liability of the 
widow. He now seeks to get a decree under 
which he can bring to sale the ancestral 
property in the hands of the*reversioners. 
He seeks a decree which would bind that 
property. In other words, heis seeking a 
decree in this suit, there being no assets of 
the widow in the hands of the reversioners, 
which he could only have obtained if he 
had had avalid charge on the ancestral 
property.” Here the facts are precisely the 
opposite. The creditor did obtain a mort- 
gage and it isin execution of the decree 
she obtained on that mortgage that she got 


under which she now seeks to take the money 
in suit. I hold that she is entitled to do so 
and allowing the appeal I restore the decree 
of the First Court, The appellants will 
get their costs throughout including in this 
Court fees on the higher scale. ~ . | 
Issue remanded to the lower Appellate 





-Court :— 


“Was the debt in suit incurred by Mansa 
Devi and Udi for legal necessity or not"? 
Z. K. Appeal allowed, 


MADRAS HIGH COURT. 
SECOND Civin APPEAL No. 251 oF 1922. 
September 16, 1924, 

Present :—Mr. Justice Madhavan Nair, 
“ELAGAN-—PLAINTIFF— APPELLANT 

versus 3 

NANJAPPAN AND OTHERS— DEFENDANTS 

: Nos. 2, 4, 5 AND 1— RESFONDENTS. 

Landlord and tenant— Construction of deed —Lease 
—Tenaney-at-will or permanent lease—Void lease, 
acceptance of, Ly lessee—Implied surrender— Hindu 
Law-— Alienation by husband—Confirmation by widow, 
whether fresh alienation. . 

The terms of a lease ran as follows:—“You shall 
yourselves cultivate this land from this time forward 
until you yourselves give up the came. You shall 
plough the same and raise the crops which you 
intend to raise and yourselves shall enjoy both the 
varams in the produce got therefgyom. You skould 
deliver gutha ragi grain tome (by way of rent) in this 
manner until you deliver possession of the said land 
to me, H you do not act in the above said manner, if 
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you make any delay and if you ha to measure gutha ^ 
grain to me on Sivaratri day in any year, 1 shall take 
possession of my land immediately without obtaining: 
your consent and lease out the land for cultivation. to 
persons to whom Iam pleased to lease out the same:" ` 

Held,that the intention ofthe parties was to create. 
& permanent lease in favour of the lessees which could 
be put an end to only in one circumstance, viz., the 
non-payment of rent by them and that the lease could 


not, therefore, be b Ka by simply giving a notice - 


to quit. Lp. 966, col. LJ 

Thereis no implied surrender by the acceptance by 
the lessee of any lease which isvoid or which is void- 
able and is in-fact avoided: The implied surrender 
is subjéct to aw implied condition that the surrender 
is Wa void i£. the new lease is made void: [p. 966, 
co. 

Doe v. Mos na (1848) 116 E. R. 636 at p. 640; 11 Q. 
B. 702; I7 L. J: Q. B. 151; 12 Jur: 454; 75 R. È: 600, 
Tem dos dS (1919) A. C. lat p. 27: 87 L.-J. K 
B. 145; 118 L. T, 34, and Zick v. London United Tramz 
ways, (1903) 2 K. B. 196- at p. 132; 77 L. J. K. B. 942: 
98 L. T. 841; 72 J. Ps 257; 24 T. E. R.. 577, relied 
on. 

A confirmation bya Hindu widow of a past aliena- 
tion by her husband cannot be regarded: as a fresh act 
ofalienation by her. [ibid.] 


Second appeal against a ‘decree of the 
District Court, Salem, in A. S8. No. 37 
of 1916, preferred against that of the 
Court of the District Munsif, Krishnagiri, 
in O. 8. No. 451 of 1924, 

Mr. B. Somayya, for the Appellant. 

Mr. T. M. Krishnaswamy Iyer, for the 
Respondents. 


JUDGMENT.—The 3rd defendant, 
father of the 2nd defendant, and father of 
the plaintiff and defendants Nos. 4and 9 
were three brothers. 
9rd defendant took a lease of the suit 
land in the year 1878. After thelessor's 
death the 3rd defendant and the 4th 
defendant took.a lease of the same land 
from the lessor's widow in the year 1897. 
After the death of the widow, the. rever- 
sioner who is the Ist defendant collected: 
the rents for some years and then sold 
his rights as landlord of the suit land to. 
the plaintiff. -The plaintiff, then determin- 
ed the tenancy as if it was a tenancy-at- 
will but the lessees who: were his own 
relatiods declined to quit. The plaintiff 
accordingly. sued to recover the 
together with mesne profits and damages. 
The suit. was decreed to him ‘but 
without damages by the District Munsif; 


but this decree, was set aside and the suit . 


was dismissed with costs by the District: 
Judge. This second appeal has been filed, 
by the plaintiff's legal representative against 
the decree of the District Judge dismiss- 
ing the suit. 
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Plaintiff's uncle, thet 


land: 
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The District Judge. held, (a) [hat the 
later lease Ex. I, datel 1897, was not 
merely a tenanoy-at-will but one under 
which the lessees could hold on so long 
as they paid the rent, (b) that it was a 
mere confirmation of Ex. III the granting 
of which was within the powers of a 
Hindu widow, and (c) that the lease was 
forfeited by the lessees on account of non- 
payment of rent. He, however; held that 
in the circumstances of the case the lessees 
were entitled to be relieved against for- 
feiture. These various: findings of the 
District Judge have been “vigorously 
attaked here:in.second appeal. 

It has: been argued on behalf of the 
appellant that Ex. I is merely a tenancy- 
at-will which the landlord could put an 
end to at any time he likes, that, if it 
is. construed as dnything more than a 
tenancy-at-will, then. the “taking of it by 
defendants Nos. 3 and 4 implied a surren- 
der of thé old-lease by the lessees and 
the creation.of a new permanent lease 
which it is incompetent for a Hindu 
widow to: grant, that at any rate the lease 
was forfeited by non-payment of rent and 
that the District Judge was wrong in 
relieving against forfeiture in the cireum- 
stances of the case. If any of these con- 
tentions are upheld! in appellant's favour, 
he is entitled to. succeed in second appeal: 
I will now proceed to deal witheeach one 
of these contentions. 

Exhibit Bruns in these- terms: “Patta for 
gutha lease dated 13th March 1837 executed 
and given in favour of defendants Nos, 3 
and 4 by Anantabattu's wife Achamma. 
* * * * * you shall yourselves culti- 
vate this inam dry land from this time 
forwards until you yourselves give up 
the same, you Shall plough the same and 
raise the crops which you intend to raise 
and.yourselves: shall enjoy both the varams 
in the produce therefrom. * * you should 
deliver gutha ragi grain to me (by way 
of rent); in this manner until you deliver 
possession of the said land to me. * * 

If you do notactim the above said manner, 
if you make any delay and if you fail to 
measure gutha grain to me on, sivaratri 


.dày in any year,'l shall take possession 


of my land immediately without obtaining 
your consent and lease out the land for 
cultivation to persons to whom I am 
pleased to lease out the same. This is 
the gutha lease patta executed and given 
with my consent. -Achamm’,” Reafling 


966 ; 
the doculnent as "& whole, it seems to me 
that Ex. 1 does notevidence a tenancy-at- 
will; but, on the other hand, the intention 
ol the pariies seems to have been-to create 
what may be called & permanent lease in 
favour of the lessees which could be put 
an end to only in one circumstance, viz. 
the non-payment of rent by them. If 0, 
the lease cannot be said to have been 
v MEE by simply giving a notice to 


The next argument that Ex. Iimplies a 
surrender of the old lease and the crea- 
tion of a new one by the widow is a little 
more difficult to deal with, It is pointed 
out that the circumstances in which the 
new lease was taken “show that Ex. I 
must be considered to be a new lease and 
this, partaking of the nature of a perma- 
nent lease, is one which a Hindu widow 
cannot grant. Even otherwise, it is argued 
that since Ex. III is inadmissible in 
evidence, Ex. I is the only lease we have 
io deal with and is, therefore, certainly 
a new one. -In my opinion, the circum- 
. stances of the case do not show that Ex. I 
is & new lease granted. by the widow. 


' As regards the: circumstances, what is 


emphasised is this, namely, that the original 
lease was taken by the 3rd defendant 
While Ex. I was taken by defendants Nos. 3 
and 4 which fact, it is suggested, will 
show that the new lease must be con- 
sidered to be a ffesh one. It may be 
mentioned here that except in this one 
single circumstance both the leases are 
absolutely identical in their terms; and 
this circumstance which is now emphasised 
does not mean much in view of the fact 
that the 3rd defendant in whose name 
the first lease was taken was considered 
as the manager of the family. The 4th 
‘defendant who is D. W. No. 1 says that 
Kemre Gowdu, the 8rd defendant is Ejaman 
There is an utter lack of evidence on the 
plaintiff's side to show that the lease was 
taken in favour of the lessees individually 
In this view, the lessees must be con- 
sidered to have been taken for the family 
on both the occasions, and the fact that 
the 4th defendant’s name l 
the second lease cannot in any way 
support the argument that the second 
lease is a new one. In view of the de- 
cision in Ramaswamy Ayyar v. Thirupathi 
Naik (1) I must hold that Ex. TTI is ad- 


. . 
«(1 270.43 o- i 
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"surrender, 


is added to. 
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missible in evidence. It, therefore, follows. 
that there is no substance in the argu- 
ment that Ex. l is to be considered as a 
new lease granted by the widow. i 
Further, it appears to me that in a 
case of this kind, there can beno implied 
surrender at all, As regards the implied 
the law is thus stated in 
Halsburys Laws of England Vol. 18, 
page 549, para. 1061: "There is no im- 
plied’ surrender by the. acceptance by 
the lessees of any lease which is void or 
which is voidable and is in fact avoided.,” 
and in the note it is stated that “the 
implied surrender is subject to an implied 
condition that the surrender is to be void 
if the new lease is made void." See Doe v. 
Courtenay (2)and also Morris v. Baron & Co. 
(3) and Zick v.. London United Tramways 
(4). Accepting this view of law, if the 
lease by the widow is made void in this 
case, then certainly the prior lease will 
at once come into force. 1, therefore, think 
that Ex. I does not imply a surrender of 
the old lease and a creation of a new one, 
On the other hand, the circumstances show 
that it is to be considered as a confirma- 
tion of the old lease. As observed by the 
District Judge, the parties might have 
thought that a registered document is 
always safer than an unregistered one. 
A confirmation by a widow of a past 
alienation by her husband is no aliena- 
tion by her. The argument that Ex. Iis 
a new lease which & widow is not com- 
petent to grant, therefore, cannot avail the 
appellant. oh 
The next question to be considered is 
whether there has been a forfeiture of the 
lease on account of the non-payment- of 
rent. The question is dealt with by the 
learned District Judge in para. 14 of his 
judgment. It is tiue that the respondenis 
did not pay to the plaintiff rent due for 
1913 and 1914, but they made a tender 
in November 1913 after the institution of 
of this suit. It seems to me that the 
reason for the non-payment of rent was 
the fact that the plaintiff himself pur- 
chased the landlord's rights in the year 
1912; and there seems to have been trouble 
between the parties as to the amount of 
rent payable to the plaintiff who himself 
(2) (1848) 116 E. R. 636 at p. 640; 11 Q. B. 702; 17 L. 
J. Q. B. 151; 12 Jur. 454; 75. BR. R. 600. ` 
^ 9 (1918) A. C 1 at p. 21; 87 L. Jaba B. 145; H8 L. 
(4) (1CC8) 2X. B 126 at p. 132; 77 L. J.K. D. 813; 
CSL. T, £41; 194. . 257; 24 T. L. R. 577; . 
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was a joint lessee prior to his pnrchase. 
The pléa for non-payment in 1913 is that 
it-was the plaintiffs duty to contribute 
his share ofthe rentto himself. The same 
plea is made for 1914 I agree with the 
Distriet Judge that there was no justifica- 
tion for the non-payment of rent by the 
respondents; but, in the circumstances of 
the case, I agree 
forfeiture should be relieved against. "The 
lease was held by the lessees on behalf 
of the joift family. While so, one of the 
members purchased: the landlord's right. 


. The first failure to pay rent was on account, -- 


ofthe fight between the brothers as regards 
the contribution of the plaintiff's share. 
By the time the failure for the second 
time happened, the tenant's right had been 
- denied by the landlord; and, .as pointed 
out above, a tender also was made by the 
lessees. Under these circumstances, I can- 
not say that the relief against forfeiture 
was wrongly granted to the lessees in this 
case, The parties are all members of the 
same family and are related to each other. 
In this view itis not necessary to consider 
the argument of the respondent that there 
was no forfeiture. - ! 

1 dismiss the second appeal with costs, 

Y. N.V. 


!Z. K. appeal dismissed. 


OUDH JUDICIAL COMMIS- 
' SIONER'S COURT. 
SROOND Civi APPEAL No. 365 or 1923. 
December 16, 1924. 
Present: —Mr. Wazir Hasan, A. J. C. 
Musammat SITALA AND ANOTHER— 
DEFENDANTS-—AÀPPELLANTS' 
versus : 


RAM BHUKHAN-—PLAINTIFF— 
RESPONDENT. 


Appeal, second—Inferences of fact from documen- 
tary evidence, whether can be questioned —Documents 


not mentioned in judyment of lower Appellate Court, — 


whether ignored. 4 

The mere fact that some of the documents which 
constitute the evidenca in the case have not been 
specifically roferred to in its judgment by the lower 
Appellate. Court does not indicate that the documents 
have nob been comsidered by that Oourt. [p~ 968, 
col. 1. eU ` 

v chiots of fact drawn from documentary evidence 
on the record are not apen to question in s2cond 
appeal merely on the ground that if the Court of 
second appeal had considered the documents iis-if it 
would have-arrived at conclusions different from those 
arrived at by the lower Appellate Odurt. [p. 968, col. 2.] 


7 


SITALA Y, RAM BHUKHAN, 


: Lal v. Kankaya Ld, 22 C. 


with him that the'. 


957, 


Bindeshri v. Sheo Ratan Bande, 74 da. Cas, 811; 
90. & A.D. R. 443; (1921) A.L R. (O) 185, Lagiman 
19; 22 1. A. 51; 6 Sar. P. C. 
J. 558; 11 Ind. Dac. (x. s.) 405 (P. C.) and Jagdambe 
Kumari v. Wazir Narain Singh, 77 Ind. Cas. 1011; 2 
Pat. 319; (1923) A. I. R. *P. C.) 59; 44 M. L. J. 503; 37 
C. L J. 287; 32M L. T. 157; 4 P. L. T. 319; 25. Bom.’ 
L. R. 676; 13 L W. 555; 23 O. W. N. 98; (1923) M. W. 
N. 463; 59 I. A. 1 (P. O.), followed. 


Appeal against a decree of the Second 
Additional District Judge, Lucknow, dated 
the’ 8th September 1923, confirming that 
of the Subordinate Judge, Unao, dated the 
28th March 1922. 

Messrs. Niamat Ullah and Ali Mohammad, 
for the Appellants, : 
. Mr. Prag Narain, for the Respondent. 

JUDGMENT,—This is the defendants’ 
appeal. It arises out of a suit for possession 
of several parcels of immoveable property, 
the details of which were given in a list 
attached to the plaint. To elucidate the 
facts of this case a short pedigree may he 
given at the outset of this judgment, 





pU 
Gauri Shankar = Baijnath = 
Musammat Mithana >. Musammat Sitala, 
| s defendant No. 1, 
Ram Bhukhan, 
Plaintiff, 





. 

Bri giis Ram Ratan. Musammat Jagrana= 
ee an * heo Dulare, 
The substance of the plaintiff's case is 

that the property in suit is the joint family 

-property of his and his cousin, Ram Ratan, 

that he succeeded to the whole of it on the 

death-of Ram Ratan by survivorship and 

‘that the possession of Musammat Sitala, 


- mother. and Musammat Jagrana sister of 


Ram Ratan and their transferees was 
unlawful. The plaintiff is a minor and has 
brought this suit under the guardianship . 
of his mother. Ram Ratan died on the 
94th’ October 1924. On the 15th of the 
same month he had executed a Will, the 
genuineness of which is now accepted by 


both sides. By this Will Ram Ratan pur- 


ported. to dispose of the property in suit 
which he described as his in favour, of his 
mother and sister. Theonly defence, with 
which I am now concerned, was that 
Baijnath, father of Ram Ratan, had separat- 
ed fromehis brother, Gauri Shanker, father 
of the plaintiff, about 31 years ago. «Te 
issue which arose on the pleadings was ` 








$08 BITALA t. RAM 


therefore, alsimple ope as to whether the 
alleged separation was proved or not. On 
a caréful consideration of the entire evi- 
dence on the record both the Courts below 


have found that the pleas of separation was. 


not established. On the face of it the 
finding is one of fact but it was challenged 
on two grounds: 1. That the lower Appel- 
late Court has failed to consider the evi- 


dential effect of certain important docu- ` 


ments and drew wrong inferences from 
others; and (2) that certain events of the 
year 1899 and also the fact of Ram Ratan 
having made the Will ofthe 15th October 
1914 constitute separation in the eyes of 
the law. . 

The second ground may be disposed of 
in a few words. The defendants definitely 
pleaded the case of separation in para. 9 
of their’ written statement. The allega- 
tion made in that paragraph makes the 

alleged separation to have taken place 31 
years ago. In' para. 26 of the written 
statement it was admitted that when Diwan 
. died his two sons, Baijnath and Gauri 
Shankar, constituted a joint family and 
were in ‘possession of the ancestral pro- 
perty. No partition subsequent to the one. 
set forth in para. 9 was eyer relied’ 
upon by the defendants as a plea in defence, 

-I agree with the respondents learned- 
Pleader's argument that the case of sepa- 
ration in 1899 or by the effect of the Will of 
1914 was sprung upon them as a surprise, a 
case which they were never called upon to 
meet. Ona careful perusal of the record 
I find no trace of it anywhere until we 
come to the grounds of appeal filed in this 
Court, I, therefore, decline to entertain the 
second. ground directed against the decree 
of the Court below. 

As regards the first ground, the only 
matter that I find is that some of the docu- 
ments to which my attention was drawn by 
the learned Advocate for the appellants are 

“not specifically mentioned in the judgment 
of the lower Appellate Court. But from 
that omission I am unable to draw the 
conclusion that they were not considered. 
Every oneof the documents is categorically 
stated and discussed in the judgment of 
the Court of first instance and it is unlikely 
that thé appellant’s Counsel in the lower 
Appellate Court forgot to place any docu- 
ment on which he intended -to rely in 
support of his client's case before that 
Court Indeed the judgment of the Court 
-has in it the following vbservation:—‘The 
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learned Pleader for the appellant took me 
through the: whole of the. documentary 
evidence and the important portions of the 
oral evidence. 
arguments advanced on behalf of thé 
plaintiff-respondent and after going through 
the whole of the evidence I am of opinion 


that the conclusions arrived at by the. 


Court below were correct and its findings 
are not open to exception.” 
inferences which the learned Advocate 
characterises as wrong it is net claimed 
that any of the documents upon which 
reliance is placed in support of the defend- 
ants case constitute conclusive evidence 
of the fact of separation. All those docu- 
ments are merely pieces of evidence, It 
‘may be that some of the inferences drawn 
by the lower Appellate Court from those 
documents or from some of them would 
not have been drawn by me if I wera 


sitting as a Court of Trial or as a Court of 


First Appeal but that fact does not in the 
least derogate from the conclusive character 
of the finding of the lower Appellate Court, 
The decision of my learned brother, Mr. 
Dalal, J. C., 
Pande (1) clearly supports the conclusion 
at which Ihave reached and that decision 
is based on the Privy Council judgment in 
the case of Lachman Lalv. Kanhaya Lal (2), 
It may further be observed that the 
inferences which the Court below has 
drawn from the documentary evidence on 
-the record are inferences of facts and not of 
law. The finding is, therefore, binding on 
me in second appeal. In the course of the 
arguments the learned Counsel for tha 
appellants drew my attention to the 
observation of Lord Buckmaster in the case 
of Jagdamba Kumari v. Wazir Narain 
Singh (3) to be found at page 374* of that 
report. "Now, the facts upon which this 


alleged separation is based have been con- ' 


currently.found by the two Courts, and are 
no longer the subject of dispute. The 
argument, properly open to the appellant, 


is not upon the facts themselves, but that 


when accepted, do establish 
His Lordship’ then proceeds 


these facts, 
separation. s 


(1) 74 Ind. Cas. 811;90 & A. L. R. 443; (1924) A. I. 


R. (0.) 18 


(2) 32.6. 699; 22 I. A. 51; 6 Sar. P. g. J. 558; 11 Ind, . 


Dec. (XÑ. s.) 405 (P. O.). 

(3) 77 Ind. Cas. 1041; 2 Pat. 319; (1923) A. R. 
(P. C.) 59; 44 M. L. J. 503; 37 C. L. J. 287; TT Le 
157; 4 P. L. T. 319; 25 Bom, L. R. 676; 18 L. W. 555; 28 
C. W.N. 98; (1923) M. W. N. 460; 50 I'A, 1 (P. ON 


*Page of 2 Pat [Ed] 








1 also listened to the able. 


As regards the: 








in Bindeshri v. Sheo Ratan ` 


pa AA o nés ALorem i ee ANGE Ka E 
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to give a narrative ofthe facts found and 
lays down.the principle embodying the con- 
ditions which effect separation in the Hindu 
Law and finally observes:—'"In this case 
these conditions are lacking, and their 
Lordships are unable to think that there 
has been any misapplication of the princi- 
ples of law which regulate this question, 
and the findings of fact are sufficient to 


defeat the appellant's claim." My answer. 


to theappellants' argument in the present 
case is thasame, 

The appeal, therefore, fails and is dis- 
missed with costs. ~ i 


Z; K. : Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 61 or 1923. 
September 12, 1924. 
Present:—Mr,. Charles Gordon Spencer, 
Officiating Chief Justice, and 
* Mr. Justice Srinivasa Iyengar. 

Tur MADRAS & SOUTHERN 
MAHARATTA RAILWAY COMPANY, 
LiuiTED—DEFENDANT—À PPELLANT 
. versus: 
JAYAMMAL--PLAINTIFF— 

: RESPONDENT. = 

Negligence—Accident—Child crossing railway line at 
unauthorised place—Prowvimate cause, what is—Invita- 
tion, allurement and trap—Suit for damages—Contri- 
butory negligence. : 

Plaintif, a little girl of 7 years of age, was run 
over by a locomotive engine while she was crossing 
the railway line in broad daylight, and lost her right 
arm and right leg. "There was no crossing at the 
point but it was found that people living in the 
neighbourhood were in the habit of crossing the 


railway line at the point where the accident happened. ` 


There was nothing to show that it was possible to 
bring the engine to a dead stop assoon as the child 
was noticed crossing the line. Ina suit for damages 
against the Railway Company: ; 

Held, that the Broximate cause of the accident was 
that the plaintiff stepped on the Railway line in front 
of a moving engine and was guilty of negligence in 
not keeping a sharper lookout for passing trains when 
she was crossifg the -line.at an unauthorised place 
of crossing and the accident being thus due to plaint- 
if's want of care, the suit must fail. [p. 970, col. 2.] 


' 
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Per Spencer, Ofig. C. J —Persons shd cross an open 
railway line at an unrecdgnised crossing do so at 
their own peril. he plainiff, if not a trespassr, was 
at the most a licensee, aral, where a licensee is con- 
cerned, the owner of the premises is not liable for 
damage caused by thg negligence of the licensee, 
provided that he does not place any trap in the way 
of those who come up on the premises. In the 
present case there was no trap, no allurement and no 
invitation. The existence ofa short cut cannot itself 
be treated as am allurement, nor does the failure of 
the Railway Company to prevent passengers from 
crossing the line at the point of accident amount to 
an invitation or allurement either to adults or chil- 
dren tp cross the railway line without proper circum- 
spection. [p. 971, col. 1. 

It is the party who is last negligent who is made 
responsible for an accident arising from the negli- 
gence of both parties. [p. 972, col. 1.] 

Per Srinivasa ‘Iyengar, J.--Negligence is the 
failure to exercise proper care. But what is proper 
care depends on the time, place and circumstance. 
Whether any particular act or omission constitutes 
negligence would have to be decided having regard 
1o the person injured, the manner in which the injury 
was occasioned and the time, place and circumstance 
in each ease. [p. 974, col. 1.] 

The theory of contributory negligence is not a 
special or separate branch of the law, nor is the 
theory which relates to what may be called the further 
or secondary negligence of the defendant. They are 
all but different aspects of the one sole question in 
the case “what was the proximate or effective cause 
of the accident?” If the defendant was negligent, 
still if the plaintiff could have by the use of ordirary 
prudence avoided the accident, the plaintiff is held 
not entitled to recover, not because he was also 
negligent but only because the proximate cause of the 
accident should be held in such cases to have been 
not the primary negligence of the defendant but 
really the negligence on the part of the plaintiff which 
was what largely contributed to the result. Similarly 
if in spite of the negligence of the plaintiff the de- 
fendant could, even then, by the exercise of ordinary 
care have avoided the accident and injury, the 
plaintiff is held entitled to recover not because he 
was not negligent but only because ‘the negligence 
that proximately caused theinjury was the negligence 
not. of the plaintiff but of the defendant. [p. 970, 
eol. 1.] 


Appealfrom the judgment of Mr, Justice 
Coutts-Trotter, in Civil Suit No. 465 of 1922, 
dated the 20th of April 1923, and printed 
as 76 Ind. Cas. 992. 

Mr. Vere Mockett instructed by Messrs, 
King and Patridge, for the Appellants. 

Messrs. Nugent Grant and T. S. Rama- 
sami Iyer, for the Respondent. 


JUDGMENT. - 


Spencer, Offg. C. J.—The plaint- 
iff-respondent is a little girl of seven years 
of age who wasiun over by a locomotive 
engine at Wallajah Road Railway Station 
and lost her right arm and her right leg. 
She has been awarded Rs.°3,500 dafnages. 
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.ünd costs id the’ Curt of first instance 
by Coutts-Trotter, J. The Railway Com- 
pany has appealed. °% > 

The facts are clear, that the plaintiff, who 
lived with her father if the village of 
Ammur adjoining Wallajah Road -Station, 
crossed the line in order to go to her grand- 
mother's houseand that she was returning 
with a basket full of grass when she was 
knocked down by the engine of the Ranipet 
train which had-left its carriages standing 
by the platform after uncoupling and ‘had 
gone up the line eastwards, tender foremost, 


to the points, then reversed and was running 


down, head foremost along the loop line 
towards the engine shed, where it had to 
water when the accident happened. The 
plaintiff herself states that on her way home 
she crossed by the way leading from the 
wicket gate near the Assistant Station 
Master's house, the Engine ran over her, 
and she was injured. Of her 4th and 5th 
witnesses, who are merchants professing 
to have been eye-witnesses of the accident, 
P. W. No. 4states:.“The. girl came with a 
basket of grass on her head and entered the 
gate and was walking towards the west. 
She had to pass along the line a little to 
reach the Station platform and then go to 
her village. When she put her leg on the 
line the accident happened." P. W, No. 5 
| States: “The girl with a basket full of grass 
over her head entered the gate and turned 
towards the west. She wént and then turn- 
ed to the north, to go to the big platform 
which was sloping. The engine came and 
‘shoe was run-over, The engine driver, D. 
: W. No. 2, was standing on the right hand 
side of the engine aud driving it. He, 
therefore, did not see the child before the 
accident happened. D. W. No. 4, a fireman 
on the engine, was standing on the left 
hand side and suddenly saw the child at 
& distance of four or five feet from the 
engine, The fact that the child's right 
arm and right leg were run over by the 
engine wheels makes it probable that she 
was knocked down just as she was step- 
ping on to the line from the south and that 
she was hit on the right side of the engine. 
This accords with the statements of” the 
eye-witnesses who profess to have seen the 


accident and with her own account. "There 


is evidence that people living in the neigh- 
bourhood were in the habit of crossing the 
Railway line first over the overbridge and 
then $rom the platform cyossing the station- 
‘yard in a direction which led to a wicket 
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gate beside the Assistant Station Master's 
house. There is no evidence that there was 
a worn footpath in this direction, but there 
is no reason to doubt the statements of the 
witnesses that this short cut was being used. 
The driver ofthe engine and a fireman, (D. 
W. No. 4) stated that the whistle was blown 
when the engine was uncoupled from the 
train and again when it started down the. 
loop line to go westwards, The plaintiff 
said that no whistle was blown. P. W. No, 
3,the Branch Post Master, says that no 
warning was given. The next witness was - 
not asked. The 5th witness says he did 
not hear any whistle. The Station Master 
D. W. No.5 doesnot remember whether 
it was blown. The learned Judge rightly 
observed that the witnesses Gannot be ex- 
pected to be able to speak from memory 
as to whether the usual formality of blow- 
ing the whistle was observed on that day 
unless ‘there was something to call their 
attention to the fact. 

The existence of a wicket gate, close to 
the Assistant Station Masters house has 
been made much of, There is a notice 
board, warning: persons not to use that 
crossing but whether it was in existence 
before the accident happened has been 
questioned. I do not consider that the exist- 
ence of the wicket gate is a material, cir- 
cumstance in the case. Even if it had 
been kept locked, as suggested by the 
learned Judge in the Court below, it would 
have been easy forchildren like the plaint- 
iff io have slipped through the wire fenc- 
ing that enclosed the station yard. 

. On the evidence I find that the proximate 
cause, the causa causans as it is called, 
ofthe accident wás that the plaintiff. step- 
ped on the Railway line in front of a mov- . 
ing engine and that she was guilty of 
negligence in not keeping a sharper lookout 
for passing trains, when she was ‘crossing 
the line at an unauthorised place of cross- 
ing. As she was carrying a load of grass 
on her head, it is likely that she could not 
readily turn her head to the right and left 
and look up and down the line and see if 
anything was coming. Though she was 
capable of appreciating danger and was 
old enough to have a sense of circumspec- - 
tion, she did not use it, owing to the heed- 
lessness of youth, or the burden on her 
head. The accident happened in broad day- 
light. The engine was an obwous danger 
capable of being perceived even by a child 
She must have seen the. 
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train, standing by the platform without its 
engine if she had looked in front of her. 
The fact that the engine had gone to the 
- east. was no guarantee that it would, not 
return along the line which she was about 
to: cross.: The danger of being run over 
by a passing engine when crossing the Rail- 
way lines imposes a necessity for the ut- 
most eaution, on all persons walking on or 
near the track. Persons who cross an open 
railway line at an unrecognised crossing do 
so at ther own peril. The plaintiff, if not 
à trespasser, was at the most a licensee, and, 
where a licensee is concerned, the owner 
of the premises is not liable for damage 
caused by the negligence of the licensee, pro- 
vided that he does not place any trap in 
the way of those who-come up on his pre- 
mises. Inthe present case there was no 
trap, no allurement and no invitation. -It 
“has been suggested that leaving the wicket 
gate unlocked was an invitation to people 
wanting to go to the other side of the line, 


to: take the short cut instead of, crossing. 


by the level crossing further downon the 
east and west. The learned Judge in the 
lower Court held that this short cut was 


MADRAS & SOUTHERN MAHARATTA RY. CO, V, JAYAMMAL, 


‘not an "allurement" in the sense in which - 


the phrase has been usedin reported cases, 
where negligence has been alleged. I have 
no doubt that the existence ofa short cut 
cannot itself be treated as an allurement. 
Otherwise, people- might make short cut 
across the railway lineat any point, and the 
Railway would always be liable for accidents 
occurring to persons using the short cuts, 
andno measure to prevent such accident 
would be effective, short of guarding the line 
at short-intervals for its entire length, or 
putting up some impassable barrier. In 
Cooke'scase [Cooke v. Midland Great Western 
` Railway of Ireland (1)] it was not the gap 
into the hedge but the turntable which 
was the allurement, as it was, used by the 
youth of Navan as a kind of glorified merry- 
go-round (vide Lord Macnaghten’s judg- 
ment). 

The decision of this case in favour of the 
plaintiff seems 
errors, In the first place, the learned 
Judge thought that, if a proper lookout 
had been kept on the left side of the engine, 
this accident. could, have been avoided, 
either by blowing the whistle again, or by 
stopping the engine as soon as it got near 
the child. §econdly, the, learned Judge 


(1) (1909) A. C: 229; 78 L. J. P, G, 76; 100 L, T. 


626; 53 S. J. 319; 25 T. L. R.3157 


to be based upon two. 
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was ofopinion that what aka be merely 
negligence in the case of an adult,*in the 
case Of children méght be regarded as a 
trap and that the conduct of the Railway 
Officials was negtigent in inviting children 
to cross. lines, of Railway over which the 
Company's trains run. 
. On the first point there is no evidence 
in this case asto the distance within which 
an engine going at between five and ten 
miles an hout could'have been brought to 
a standstill. The fireman, D. W. No. 3, first 
saw the child.when she was four or five 
feet off. It is not likely that the engine 
could have been stopped within the dis- 
tance, Unlike a motorcar, the course of a 
train cannot be altered to avoid running 
over pedestrains. Nor has it been proved 
that a proper lookout was not kept by the 
engine driver who was on the right side of 
the engine. $ 

The respondent's Pleader argues that the 
engine driver knowing that the track he- 
tween the wicket gate and the platform 
was being used by the public, should have 
kepta special look-out when they came near 
that spot. In Davy v. London and South 
Western Railway Co. (2) (a most instructive 
ease) Brett, M. R. laid down the law thus, in 
acase where the-plaintiff claimed damages 
from a Railway Company for negligence. 
He said: "In such an actionas this, the 
burden of proof lies entirely upon the plaint- 
iff. There are two things for him to estab- 
lish, one is affirmative and the other negative. 
It is for the plaintiff to show that the 
accident which happened to him was caused 
by a negligent act ofthe defendants, or of 
those for whose negligent acts the de- 
fendants are liable, and that that accident 
was produced as between him and the 
defendants solely by the defendants’ 


.negligenee in this sense, that he himself 


was not guilty of any negligence which 
contributed to the acoident,...... yet if the 
plaintiff also was guilty of negligence which 
cortributed to the accident so that the 
accident was the result of the joint negli- 
gence of the plaintiff and of the defendants, 
then the plaintiff cannot recover, it being 
understood that, if the defendant's servants 
could by reasonable care have avoided injur- 
ing the plaintiff, although he was negligent, 
then the negligence of the plaintiff would 
not contribute to the accident," 


(2) (1883) 12 Q. B. D,70; 53 L, 2. Q, B. 59,949 L. 
TBL : . 


P 
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"This impodes a duty, upon defendants to 
do all ip their power, to avoid an accident 
in cases where. one is jmminént owing to 
the negligence of the plaintift This point 
is well brought outin the judgments of 
the Court of Appeal in Gaffney v. Dublin 
United Tramways Co. (3). In other words 
it is the party who is last negligent who is 
made responsible for an accident arising 
from the negligence of both parties. 

In Davy’s case (2) Bowen, L.-J:, observ- 
ed:—"1t was broad day—light, and as soon as 


he had entered the wicket gate—Had he been’ 


a sensible man, he would have, looked up 
and down the line to see if there was a train 
coming either way. A train was, in fact, so 
close to him that he was only able to cross 
fifteen feet before he found himself between 
its buffers, and yet he never took the trouble 
to look and see if the train was coming. 
Now is it open to any reasonable mind to 
draw the inference that that accident was 
caused by anything except the gross 
negligence of the man who never looked 
at a train which was within a few feet of 
him?" b 45 

It seems to me that every .reasonable 
mind, which has before it the facts of the 
present ease must agree that it was the 
gross negligence of the plaintiff which led 
her to step on the permanent way in front 
of an approaching engine, without -first 
assuring hérself by looking to the right 
and the left that there; 
being run over. 


The facts of the present case do not 
support the inference that the Railway 
Company's servants were negligent. 
posing the driver had seen the plaintiff 
-coming from the wicket gate, towards the 
line, there was no reason for him to anti- 
cipate that she would attempt the very 
rash act of crossing in front of the engine. 
Every day drivers-of cars and carriages 
seeing foot passengers on the public road 
proceed on. the assumption that they will 
act rationally and not commit the im- 
prudence of running in front of a car or 
carriage. It would not be reasonable to 
compel drivers to form a mental estimate 
as to the age and capacity of taking care 
of themselves of every one of the pedes- 


trains that they may meet in their way- 


through traffic and to adjust their speed 
accordingly, though they would naturally 
proceed slowly past a school or play-ground 


- 3) 0916 21r. G4, — * 
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was no possibility of. 
` ` sleepers had not been properly fenced off 


Sup-. 
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where children are likely to congregate, as 
children are notoriously careless owing to 
their inexperience. 

In Burchell v. Hickisson (4) an action was 
brought on account of damage sustained- 
by a boy of four years of age who fell 
through a gap in railings leading up steps 
to a house. It was held that there was no 
invitation to a person of the plaintiff's age 
to use those steps unless he was in charge 
of some elder person who could take care 
of him, andif he wasin charge of -others, - 
then.there was no concealed danger, This 
gaverise toa dilemma, Coutts-Trotter, J., 
seems to have been of opinion that this 
case decided in 1880 no longer represented ` 
sound law and that: it had been exploded 
by the decision of the House of Lords in 
Cooke v. Midland Great Western Railway 
of Ireland (1). That was a case of a turn- 
table, which formed a great attraction to 
children living in the neighbourhood to play 
with. But it was a dangerous object when 
unlocked because, if used without care, it- 
was liable to crush the user as it did to the 
boy Cooke. In Jenkins v. ‘Great Western 
Railway (5)a child of two and a half years 
was run over: by an express train having got . 
on themain lineand it was held by the learn- 
ed Judges that there wasno invitation to, 
trespass on the main line of the Railway 
although the children had been allowed to 
play on à pile of sleepers close to dwell- . 
ing houses on the side of the line. The 


so-as to prevent childrén coming and play-. 


"ing upon them, and therefore, it was held 


that they were licensees so far as the timber 
pile existed, but there was no invitation or 
leave to go onto the mainline where the 
accident took place, -It was considered that 
to hold that there was an invitation .to 
cross the Railway line would. be an undue 


‘extension of the doctrine in Cooke's case 


(1) the ground of that decision being that 
there was leave and license to play witha 
turntable which was a dangerous machine 
and that it was because the person injured > 
availed himself of that leave and license he 
was injured. If the Railway staff had left 
an unattended -locomotive with steam up- 
standing in the station yard for boys to 
play with, I have no doubt that that would 
haveconstituted an allurement and the Com- 
pany would have been responsible for the 


(4) (1881) 50 L. J. Q. B. 101. . . 
a S IK. B.525; 81 b, J. K. B, 378; 105 L, 
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‘consequences. But I cannot agree that the 
failure of the Railway Company to prevent 
passengers from crossing theline through the 
-wicket gate, opposite to the platform at the 
-Wallajah Road Station was an invitation or 


--allurement' either to adults or children, to 


cross the railway lines ‘without proper 


-circumspection. In Fairmanv. Perpetual 


Investment Building Society - (6) the 
House of Lords recently approved of 
the decision of the Court of Appeal in 


‘Latham °v. Johnson (T) as containing a ' 
„~ concise and accurate expression of well 


known principles of law. In thelater deci- 


-Bion Burchell v. Hickisson (4) and Lowery 


v. Walker (8) are referred to as still being 
good law. Latham was a child hurt by play- 
ing with paving stones on unfenced waste 
land. As there was no allurement, nor trap, 
nor invitation nor dangerous object, it was 
held that the defendants were not liable 
for the injuries caused to the plaintiff's 
hand, 5i 

~ The case of Glasgow Corporation v. Taylor 
(9) where:a child of tender years was at- 


‘tracted by belladonna berries .grown in a’ 


public garden which were a danger to 


- young children unable to take care of them- 


selves, within the knowledge of those who 
put such plants in a public place, and the 
case of Lowery v. Walker (8) wherea savage 


horse was placed in a field: over which the . 


public hada license to walk are easily dis- 
tinguishable both from the facts in the 
Cooke's case (1) and from the facts of the pre- 
sent case, the ‘former being a case of a trap 
and allurement to childrén using a public 


‘right and the second being a dangerous 


thing placed in the way of licensees, who 
did not know itto be dangerous as horses 
in general are not dangerous “animals. 
The distinction between those. cases and 
the present isthat the plaintiff.in the pre- 
sent case was not using a right of way 
across therails, when she was injured and 


' that everybody knows an-engine to be likely 


$ 


to hurt those who come -in contact with it. 


8) 
Le 386; 87. J. P. 21; 39 T. L. R. 54. : 

(7) (1913) 1 K. B. 398 at p. 408;.82 L. J. K. B. 258; 
108 L: T. 4; 77 J. P. 137; 57 S. J; 127; 29 T. L. R. 


124. 
e (1911) A. O..10; 80 L. J. K. B. 138; 103 L. T. 
674; 55 S. J 62927 T. L: R. 83. 

(8) (1922) 1-A.. 0. 44; 9I.L. J. P. C. «49; (1922) S. C. 
i 5 T.-262; 86 J. P. 89; 20 L. G, R. 205; 38 T, 


:the appellant's Counsel Mr. 
. the Company have decided to give her 


‘felt bound to arrive at, 


(1923) A. C. 74 at p. 80; 92 L. J. K. B. 50; 128 
P L. R. 5 i : 


a 
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In. Hughes v. Macfie (10) where aboy of 
tender age méddledewith the flap of a cellar 


which was placed so as to lean almost 


-upright against aewall, judgment was given 
for ihe defendants although it was stated 
that, ifan adult passer by had accidently 
and without carelessness pulled the flap 


-over and been hurt, he might have success- 


fully maintained an action for damages 
arising through neligence to which he did 
not contribute. 

In Singleton v. Eastern Counties Railway 
Co. (11) where a child of three and a half 
years who got on toa parapet ofa bridge 
and had .hisleg cut off by a passing train, 
the action was dismissed, in spite of the 
fact that the driver made no attempt to 
stop the train as it was held that the plaint- 
iff was wrongfully upon the Railway, and 


‘though he was only à child of tender age, 
.the accident must have been due to his 
.negligenceor the negligence of his parents 


and through no faultofthe Railway Com- 
pany. - ; 

On the finding that the accident was 
due to the plaintiff's want of care and that 
the Railway Company and their Officials 
were not guilty of negligence, the appeal 
must be allowed and the suit dismissed. 


-Under the circumstances the parties will 


bear their own costs. 

"While .absolving the Railway Company 
from all legal liability for this sad accident, 
-I consider that the pitiable plight of this 


unfortunate girl, mutilated by collision 
-with one of the Company's engines deserves 


the sympathetic consideration of the Agent 
of the Company and I rejoice to hearfrom 
Mocket that 


.some form of compassionate pension or a 
gratuity of a substantial amount. 
Srinivasa Iyengar, J.—This is a 
most unfortunate. case, for the neces- 
sary result of the conclusions I have 
on the ques- 
tions of fact and law argued before us 
in this appeal, would be to deprive a 
little girl aged about eight years of the bene- 
fit of the decree granted in her favour 
against the appellant Railway Company by 
Mr. Justice Coutts-Trotter as he then was, 
In the suit instituted on béhalf of the 


(10) (1863) 2 H. & O. 744; 83 L. J. Ex, 177; 10 

Jur. (x. 83 682; 9 E. T.513; 12 W. R. 315; 159, E. "R. 

308; 133 R. R. 774, . . 5 " 
1) dao) 7 O. B. (s, &) 287; 14 E, R, 827; 121 
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minor,girl by her father as her next friend, 
the claim was for damages tin respect of 
the injuries caused to her by an engine 
belonging to the appejlant Railway Ad- 
ministration, running over her, as the 
result of which both her right hand and 
right leg had to be amputated. But how- 
ever much one's heart may go out in sym- 
pathy for the suffering ofthe little plaint- 
iff and more especially for- the years of 
crippled and unhappy life awaiting her in 
the future, I do not see how I ean fail 
to give effect to my conclusions. Lord 
Justice Farwell observed in the case of 
Latham v. Johnson (T). "We must be careful 
not to allow our sympathy with the infant 
plaintiff to affect our judgment: sentiment 
is a dangerous will-of-the-wisp to take asa 
guide in the search for legal principles.” 
' Nevertheless, one cannot but regret such a 
consequence following on one’s conclusions. 
Except in cases where the injuries are 
caused as the result of a wanton attack on 
the person of the plaintiff, in cases of claims 
for damages for personal injuries the cause 
of action generally is negligence; that is 
to say, the charge against the defendant is 
to the effect that though the defendant 
was, at the time when the accident hap- 
pened which caused the injuiy, doing some- 
thing notin itself unlawful he was guilty 
of negligence in the doing of it, and that 
such negligence was the proximate cause 
of the injury. But what is negligence? 
Whether any particular act or omission con- 
stitutes negligence would have to be de- 
cided having regard to the person injured, 
the manner in which the injury was oc- 
casioned and the time, place and circum- 
stances in each case. Negligence is the 
failure to exercise- proper care. But what 
is proper care depends on the time, place 
_ and circumstance. > 
. It is once over again the apotheosis of” 
the law, the ideal man of ordinary prudence. 
What this ideal man of ordinary prudence 
would have done or omitted at the parti- 
cular_time and place and in the circum- 
stances is the standard and measure of 
proper care and whenever and wherever 
the act-or omission of the defendant falls 
short óf this standard or measure then and 
there is negligence. It seems to me that 
“the classification of the injured into tres- 
‘passers, -bare-licensees, licensees, invitees, 
. servants and so on has no more fiundamen-~ 
. tal basis thah the repeated application of 


‘this standard or measure to the varying ` 
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circumstances, under which the injured 
persons came to be at the particular plàce 
and at the particular time.. Thus before 
the plaintiff in such an action can be en- 
titled to a verdict in her favour it has to 
be proved that the appellant Railway Com- 
pany in having the engine driven at the 
particular time and placeand in the cireum- 


‘glances was guilty of negligence and that 


such negligence was the proximate cause of 
the injuries sustained by the plaintiff. i 

For the determination of these questions 
the first thing to be considered is whe-,, 
ther the plaintiff was at the time and place 
a trespasser ora licensee. It is not how- 
ever as if thata licensee as such has got 
any more rights, so to say, than a trespas-' 
ser but the question becomes of importance 
only with regard to the other question, the 
main.question in the case, whether or not. 
the driving of the engine was negligent. : 
For this purpose a trespasser is merely an 
unexpected visitor or, to put it a little 
more clearly, one whose visit to the place 
at the time and in the circumstances could 
not have been foreseen by a man of ordi- 
nary prüdence. Similarly for this purpose 
the licensee is merely a person or a mem- 
ber ofa class whose presence at the time 


‘and about the place should in the circum- 


stances have been foreseen and provided for 
by a man of ordinary prudence.' In this 
sense, then, was the plaintiff at the time and 
place a trespasser ora licensee ? It seems to 
me that to this question "there can on this 
‘evidence beonly one answer. There is con- 
siderable indepéndent testimony, which I | 
have absolutely no reason to doubt or 
refuse to accept that the villagers of Amur 
have been for along time allowed by the 
Railway Authorities, without any effective 
objection to cross the Ranipetline and pass 
through the wicket gate both on their 
way from the part of the main village on 
the northern side of the line to the part of 
the village on the southern side of the 
line and back again. The following extract 
from the evidence of Rupert Johnson 
examined as the 2nd witness for the 
defence puts it beyond all doubt. : 

Question;—You keep special look-out 
when you come near the wicket gate to see 
that the passengers do not @ross the line?. 

Answer:—Yes, f i 

This is conclusive evidence.as regards 
the knowledge and consciousness on the 
part, at any rate, of the most important 


servant of the Railway Company, concerp- 


z 
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.ed, namely, the engine driver. It is an ad- 
mission that. persons passing through the 
wicket gate were in the habit of crossing 
the line at that point. It is also an admis- 
sion for the consequent necessity on the 
part of the Railway servants to keep a 
special lookout at the place. 1f, therefore, 
the presence of persons erossing the line at 
the place was or must have been anticipat- 
ed, it follows that the plea of the Railway 
Company that the plaintiff was a trespasser 
fails or aé any rate loses its point. The 
degree of prudence, therefore, incumbent on 


: “the Railway Company, namely, the need for 








special lookout at that point in the line 


: having thus been admitted it becomes 


unnecessary to discuss further that as- 
pect of the case. But it is one thing 
to say that generally persons were suffered 
by the Railway Authorities to cross and 
re-cross the line at “the particular point 
and another thing to say that such 
sufferance amounted also to a similar per- 
mission by the Railway Company in favour 


of infants of tender years unable to take 


care of themselves or incapable of avoiding 
dangers necessarily incidental to the place. 


' I cannot possibly suppose that any implied 


license by the Railway Company could ex- 
tend to such infants. But on the evidence 
I am unable to hold that the plaintiff, 
though stated to be only seven years of age, 


was an infant unable to take care of her-: 


self or of avoiding dangers incidental to the 
place. It was not-the first occasion on which 
she was there crossing and recrossing the 


line and as a fact itis clear she had been: 


doing so alone by herself for quite a con- 
siderable time previously. Her parents 
would seem not only to have allowed her 
to do so but to have sent her on érrands 
on which she was crossing and re-crossing 
the railway line at the point. 

It folows necessarily from all this that 
the plaintiff had sufficiently developed in 
her the faculty of circumspection and the 
edpacity of taking care of herself even in 
Buch somewhat dangerous surrounding. 
If on the other hand the contention on 
behalfofthe plaintiff should be that she 
had not attained such faculty and such 
capacity the necessary result of it would 
obviously be tha in such a case the Railway 
Company could not be deemed to have in- 
cluded in any such implied license a person 
of such tender years. This, in passing I 


‘may state, is “the dilemma referred to by 


Lord Justice, Hamilton at p. 414* in the 
*Page of (1913) 1 K., B.—[Ed. 
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course of his judgmeht in Lahan case 
(7). I must,. therefore, find that the 
plaintiff was not a trespasser so called but 
was, as found by the learned Judge in the 
'Trial Court, a person whose presence in or 
about’ the place was or must have been 
anticipated by those in charge of the 
engine. 


I shall now proceed.to the question whe- 
ther or not the negligence charged has been 
established. I gather that four acts of 
negligence have been so charged against 
the Railway Company.’ In para, 6 of 
‘the plaint there seems to bein the words 
"had he slowly backed” a suggestion that 
the engine was at the time of the accident 
being driven not slowly but fast. This 
was not even sought to be proved. In the 
same paragraph the word “backed” would 
seem to indicate that the train was at the 
time of the accident tender foremost. I do 
not see how this matters. Further the evi- 
dence inthe case undoubtedly points to 
this allegation being inconect. In the 
same para. 6 of the plaint another 
‘Charge made is that the whistle was not 
blown. This charge is not sufficiently 
.particulat. If the reference is to the 
praetice.of sounding the whistle of the 
engine when it is about to start from the 
east on its journey to the engint-shed to- 
wards the west, I must say that the evi- 
dence with regard therefo is discrepant and 
not by any means satisfactory. For one 
person that heard the whistle a hundred 
persons even in or about the place might 
not have attended to it and, therefore, not 
heard it and it requires very strong and 
cogent evidence to establish a negative, 
Further, I am unable to appreciate how a 
whistle by the engine some hundred yards 
off would have averted the accident. 

The charge in para. 7 of the plaint 
is substantially to the effect that though 
the Railway Company had reason to 
know that the public was in the habit of 
crossing the line at the point, proper safe- 
guards were not adopted. The extract from 
the evidence of the engine driver which I 
have already reproduced above goes to 
show. the need for and the practice of 
* special look-out^" by those in charge of the 
“engine while passing near the wicket gate. 
There is absolutely no evidence whatever of 
such special look-out having heen kept 
‘either by the driver or any other person in 
or in charge of the engine, No one says 
‘that a special look-out was kgpt by any 
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persan on the engine. The driver was on 
the right side, and if ge was*on the look-out 
from a place suffieiently far off on the east 
from the wicket gate, I fail to see how he 
could have failed to notice the plaintitf, and 
assuming he was unable to see who was 

' passing on the left side, there is no evidence 
whatever as to what look-out was kept on 
the left side of the engine. I hold, there- 
fore, agreeing entirely in this respect also 
with the learned Trial Judge, that the special 
lookout spoken to by the engine driver has 
not been proved and that, therefore, the 
appellant Company was guilty of negligence 
on the occasion. ` i 

Assuming however that there was this 
negligence on the part of those who were 
in charge of the engine at the time of the 
accident, it does not necessarily follow that 
such negligence was the sole or even the 
proximate cause of the accident. 

The theory of contributory negligence is 
not a special or separate branch of the law 
nor is the theory which relates to what may 
be called the further or secondary negli- 
gence of the defendant, They are all but 
different aspects of the one sole question 
in the case “what was the proximate or 
effective cause of the accident?” If the 
defendant was negligent, still if the plaintiff 
could have by the use of ordinary prudence 
avoided the accident, the plaintiff is held not 
‘entitled to recover, not because he was also 
negligent but only because the proximate 
cause of the accident should be held in such 
cases to have been not the primary negli- 
gence of the defendant but really the 
negligence on the part of the plaintiff which 
-was what largely contributed tothe result. 
‘Similarly ifin spite of the negligence or 
as it is called the contributory negligence 
-of the plaintiff, the defendant could, even 
then, by the exercise of ordinary care have 
-avoided the accident and injury, the plaint- 
iff is held entitled: to recover not because 
he was not negligent but only because 
the negligence that proximately caused the 

‘injury was the negligence not of the 
plaintiff but of the defendant. The whole 
thing, therefore, is à problem in causation 
and Qourts of law are allowed and required 


to dotheir best to piece out the events. 


and arrive ata conclusion with regard to 
the proximate or as it may be otherwise 
called the effective cause of accident or 
"injury. It follows from this that assuming 


* -that the appellant Company was, through 


‘the persons in charge of the engine at 
e . 
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the time and plaee of the accident, guilty 
of the negligence found against them, 
did that negligence alone cause the ac- 
cident or was there anything that the plaint- 
iff did or- failed to do on the occasion 
which was really the proximate and etfective 
cause of it. What happened then in this 
ease ? It may be that when the plaintiff 
entered through the wicket gate and was 
&boutto turn to the leftto pass alongside 
thé rails, she might not have noticed 
the éngine which might have “been still 
at some distance to the east. The plaint- 
iff after going some distance alongside 
the line towards the west, turned to her 
right again with the object of crossing the 
line and either while she was so turuing 
to cross the line or as shehad taken just 
a step with a view to cross, she was ac- 
cording to the evidence knocked down by 
the engine. The fact that her right hand 
injured would 
seem to show that the impact of the 
engine was on the right side and was such 
as to throw thewhole of the left side and 
also the trunk of the body beyond the 
line of the left wheels of the engine. It 
seems to me that this could have happened 
only if the impact of the engine against 
the plaintiff was just as she was turning 


‘to cross, her left’side still not quite turn- 
‘ed. It is only in such a case that the 
impact of the engine would have served 


to throw’ the left side and the trunk outside 
the line of the wheels while the right leg 
andthe right hand would fall just under 
the line of the wheels. From this it follows 


‘that while she was in the actof turning, 


the engine was not on the. rails directly 
in front of her but must have been only 
abut dor 6 feet off. I take it that even 
in the case of an infant of about seven years, : 
the ordinary ‘instinct of self preservation 
would have impelled her to withdraw, if 
when about to turn she had noticed the 
engine. I have, therefore, to conclude that 


‘she did not look tothe right before cross- 
ing. It seems to me that it was not 


even necessary to look to the right- be. 
cause such a huge thing as an_engine at 
a distance of 5 or 6 feet could not possibly 
have failed to draw her attention to-it, 
It is also strange that “she should not 
have either heard the noise: of the ap- 
proaching engine or perceived the vibra- 
tion caused by its nearer and nearer ap- 
proach. Iam, therefore, led: to conclude 
that the plaintif must have'been on the 
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occasion either very absent-minded or her 
“child-nature so wholly absorbed in some- 
thing else astoleave no attention avail- 
able for hearing the noise or perceiving 
the vibration or see the form ‘of the ap- 
proaching engine. This was not the con- 
duct of a person of ordinary prudence. No 
person of ordinary prudence would especi- 
ally while attempting to cross the Rail- 
way line fail to look about to see whether 
any train was approaching. But if she 
was not eapable:of circumspection or 
taking care of herself, she ought not to 
have trusted herself there or have been 
allowed by ner reckless parents to cross 
and re-cross tue line without some care- 
taker. If she was capable- of circumspec- 
tion orof taking care of herself she failed 


to exercise ordinary prudence before turn- ' 


ing to cross the line. Her failure to realise 
that the engine was approaching could 
only be ascribed to carelessness on her. 
part. Ifshe had exercised such ordinary 
care the accident would have been averted 
or avoided in spite of the negligence of 
the Railway Company. is. a: 

A further argument was advanced to us 
on behalf of the plaintiff, that assuming 
that she was negligent, even then when 
the fireman noticed her and cried out, the 
engine should have been stopped and the 
injury averted. This argument was based 
on thé principle of what is called 
"The Donkey Case” Davies v. Mann (12), I 
do not think. it could. possibiy have been 
managed. The engine must have been 
Within a few feetof the plaintiff and in any 
case there is absolutely no evidence on 
which I could hold that it was possible to 
brinz the engine to a dead-stop at such 
short notice and distance. ` 


I have, therefore, come to the conclusion 
and feel constrained to hold that as the 
' injury could have been avoided by the 
plaintiff herself by the exercise of ordinary 
cure on her part and was brought-about 
by her failure, and omission’ to exercise 
som3 circumspection, her own negligente 
was ths proximate or effective cause of the 
accident. i 

Reviewing the facts of this case, I al- 
most wish that the law were that in such 
a case the damages should be appor- 
tioned between both the parties held to 
have been negligent as they do in Admir- 

. & PEE: Pa a 

(12) (1812) 10 M. & W. 516; 12 L. J. Ix. 10; 6 Jur. 

954; 152 E. R. 538; 62 R. R, 608, y? 


62 we 
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alty cases, but as ebservedi by Lord 
Birkenhead in a recent case Admiulty 
Commissioners Y. Volute (13): “Ina Court of 
Common Law the plaintiif has no remedy 
if his negligence imany degree contributed 
to the accident.” In the result it follows 
that the plaintiff cannot recover. 

Itonly remains for me briefly to examine 
the grounds on which the learned Judge 
who tried the case came to a different 
conclusion. ° EY ld 

Summing up his findings the learned 
Judge observes as follows:—"I entertain 
no manner of doubt thatif a proper look- 
out had been kept on the left-hand side 
of the foot plate, that is, on the sideof the 
wicket-gate, this accident. would almost 
Geriaiuly have been avoided. A second 
whistle might have been given to warn 
the child and-if it were observed to be 
unheeded, the engine could have been 
stopped as soon as it got into dangerous 
proximity to the child." I entirely agree 
with this observation of the learned Judge, 
But he has not paused for a moment to con- 
sider what, assuming this negligence on the 
part of the Railway Company, was the con- 
duct of the plaintiff and whether her negli- 
gence such as it was, was not the more proxi- 
mate cause of the accident. He brushed aside 
that whole aspect of the case holding that 
a child of seven could not possibly,be guilty 
of contributory negligence. It was how- 
ever at the same timeeassumed by the 
learned Judge that children, including in 


that expression’ children unable to take 


caré of themselves should also be presumed 
to be included in the implied license given 
by the Railway Company. Though there 
was evidence of the plaintiff having been 


- crossing the line, there is absolutely no 


evidence of the fact that this at any time 
came to the notice of the servants of the 
Railway Company end that they never- 
theless permitted the plaintiff to crosa 
knowing that she was still so young as nof 
to be able to take care of herself. In the 
cass of an implied license, the circumstances 
have to be looked to for the purpose of 
determining the terms of such implied 
license. In the case of Jenkins v. Great 
Western Railway (5) the learned Judges of 
the Court of Appeal refused to infer from 
the circumstances a license from the Rail- 
way Company for a child of tender years 
to go upon the main line of a Railway,, 

(13) (1922) 1 A. C. 129:.91 L. J. P 28; 126 I? T, 
423, 66 8. J. 196; 38 T, L R 920. ° 
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even thoudh the Jury found alicense for 


such a chifd to cross the fence and go and ` 


playeon stacks of timber clese by. And to 


the same effect is the judgment of the. 


Court of Appeal in the case of Latham v. 
Johnson (7). There is réally no ground for 
the supposition made by the learned Judge 
that such case as Stiefsohn v. Brooke Bond 
& Co. (14) was no longer good law. There 
was nothing in Cooke's case (1) or in any of 
“the later cases to question the principle on 
which that case was decided. In that case 
Lord Justice Fry held that a child of seven 
even in England could be guilty of such neg- 
ligence.as to disentitle it to damages. The 
learned Judge says the danger was evident 
even toa child. I fail to see how it could 


be said that the danger of a running engine. 


would not be obvious to:a child even of 
Seven years in this country. 


The dilemma I referred to was that if 
& child should be too young to take care 


of itself, nolicense could be implied in its - 


favour and if it were not too young to 
take care of itself; i& would be capable of 
contributory negligence. It was in refer- 
ence to this that the learned Judge 
observes as follows :— "That would seem to 
afford a complete dilemma but the later 
eases negative the soundness of such a 
view." The later.cases referred to .by the 
learned Judge are the Cooke's case (1) 
and Taylers case (9). In another place 
referring to the doctrine of contributory 
negligence by a child.on which Lord 
Justice Fry based his judgment in the 
case of Stiefsohn v. Brooke Bond &Co., 
(14) the learned Judges observe that the 
later decisions of English Courts bave left 
no room for such a doctrine. The learned 
Judge, therefore, it is clear proceeded 
on the assumption that Cooke's case (l) 
and Taylor's case (9) had the effect 
‘of reversing all the earlier decisions of 
the English Courts with regard to the 
possibility of a child being guilty of con- 
tribttory uegligence. If I may respect- 
fully say so, it is this erreneous supposition 
that led the learned Judge after much 
hesitation; as hehimself says, to arrive at 
the decision at which he did, It seems to 
me that these cases did, nothing of the 
kind, but merely proceeded on a principle 


fairly established for long time in English. 


Law of the responsibility in law of a person 

leaving unguarded something intrinsically 

dangerous, something. intrinisically allur- 
(14) T1868) 5 T, È R. 684, - 
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ing or tempting to child-nature at a place, 
whereas a. person of ordinary prudence 
must have had reason to believe that child- 
ren. were frequenting. In other words, 
those two cases proceeded and are clearly 
based on the doctrine of what is called- 
allurement. Allurement is an irresistible’ 
call to the emotions which for the time 
if it does not paralyse at any rate over- 
whelms the faculty of reasoning. I for. 
my part donot see.why the doctrine of 
allurement should be confined only to dogs 
and children and not be capable of exten- 
tion even to adults if on the facts a proper, 
case should arrive at any time. In Latham’s 
case (7) Lord ‘Justice Hamilton as lie 
then was at p. 418* says this. “Of Cooke's 
case (1) the following-things are clear. (1) 
-Their Lordships declared no new law and 
overruled no old cases." Itis remarkable 
that in the case of Fairman v. Perpetual In- 
vestment Building Society (6) Lord Back- 
master who dissented from a majority of: 
the House of Lords in that case has stated 
as follows at p. 80* “Now the liability in 
tortof the owner of premises to those who | 
use them is carefully discussed in the 
case of Latham v. Johnson (T) and the 
Statement of law there is a concise and 
accurate expression of well-known princi- 
ples." Thus it is clear that the decision 
in Latham's case (7) in which Cooke's case 
(1) was referred to as an extreme case, 
was approved of by the House of Lords. 
It, therefore, follows that the learned 
Judge was wrong in regarding that in 
Cooke's case (1) the House of Lords over- 


' ruled all the earlier cases. If then it is clear 


that Cooke's case (1) and Taylor's -case 
(9) proceeded on the doctrine of allure- 
ment and not on any princple of law 
which had the effect of overruling all the 
earlier cases in .English Reports which 
recognised the possibility of contributory 
negligence on the part of the children, it 
issignificant that the learned Judge him- 
self considers that the doctrine«of allure- 
ment could not possibly apply tothe pre- : 
sent case. He says: "The only thing that 
could possibly be described as an allure- 
ment here is the mere invitation to take 
the short-cut by leaving the wicket gate 
unlocked which gave access to the Com- 
pany's premises. A short-cut is in à sense 
an allurement to every one, but I doubt if 
itissoin the sense in which that phrase is 
"'*Pageof(l93) 1155. B—[Ed] 
“Page of Gg A. C - (Ed) 
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used ia the cases." The learned Judge 


was obviously disinclined to regard the. 


engine as a trap and finally concludes by 
‘for.nalating what he considers to be the law 
in the following words: “To invite children 
to cross lines of Railway over which trains 
run is to expose them. to the danger of 
being run over by a passing train or engine 
which must be apparent to the Railway 


Authorities and is not apparent toa child.” | 


I am unaple to understand how from re- 
garding the girl who is the plaintiff in this 
action as a mere licensee, the learned Judge 


insensibly passed on .to regard’ her and : 


refer to her as an invitee. By no stretch 
of English language could the plaintiff in 
this case be regarded as an invitee, and 
when the learned Judge speaks of an en- 
gina as a danger and not apparent to a 
child, I must take it that he means in 


the present case he regards the plaintiff as . 


a child to whom a running engine was 
not an obvious danger. I regret itis not 
possible to agree with the learned Judge 
when he says that. But if indeed the 
plaintiff was so young as not to realise that 
a running engine was an obvious: danger, 
wé are only relegated to the dilemma 


and compelled to hold that the plaintiff had - 


: no right whatever to be there and that 
her parents had no right whatever to allow 
her to be there. For, adopting words which 
were used by the learned Judge himself in 
another place we might say that the ap- 
pellaut Railway Administration while allow- 
ing persons of ordinary intelligence to cross 
a line of rails cannot he supposed to have 
licensed them not to look.and see whether 
there was an approaching engine or train 
befora they stepped on the track. 

For these.reasons I have reluctarftly come 
to tha conclusion that the decree in favour 
of the plaintiff-respondent could not be 
supported and T, therefore, agree with my 
Lord the Chief Justice that the appeal 
Should be allowed.’ As I have also found 
negligence on the. part-of the Railway 
Administration, I agree the mors readily 


that there should be no costs allowed to. 


either party. 


In conclusion I feel bound to state that. 


though I hava felt compelled to uphold 
the law as I understand it and find it and 
allow the appeal, I agree entirely with the 


learned Officiating Chief Justice that. it is 


eminently a ‘case in which the appellant 
Railway Administration, in ‘consideration of 
h e jnfant plaintif crippled and maimed 
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for life by the accident; would, toy thas 
their legal Hiability has been declared 
against, see their way out of common 
humanity to make suitable provision for 
her. Ih the case of Stiefshon v. Brooke 
‘Bond & Oo. (14), the Counsel on behalf of 
the defendant Company stated that irres- 
peetive of the decision of the Court tha. 
defendants would compensate the child for 
the injuries sustained, and I only trust that 
the learned Counsel in this case for the 
Railway Company would be in a position to 
makea similar announcement, 
V. N. Y. Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 16 or 192]. 
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Present :—Mr. Justice Mukerji, 

: CHHADEK KARIKAR— 

: DEFENDANT— APPELLANT 

] versus 
SAYAD ALI KAVIRAJ AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judieata—Specific Relief Act (Iof 189), s. 9—Pos- 
sessory. suit, decision in, whether operates as res 
judicata—Relevancy of decision—Hvidence Act (I of 
1872), ss. 13, 40, 41, 42, 43. 

Where the contention is that an issue should not 
bs re-tried inasmuch as it was directly and sub- 
stantially tried in a former suit between the same 
parties, the. question’ must be determined with 
reference to the provisions of s. 11 of the ©. P. O. 


- andit is not open to either party to rely upon the 


principle of finality which forms the basis of the 


-~ general law of res judicata apart from the provisions 


of s. 11. [p: 980, cols. 1 & 2.] < 

A judgment in a case under s 9 of the Specific 
Relief Act does not come either unders. 4lor under 
8. 42 of the Evidence Act ard it is relevant only under 
ss. 13, 40 and 43 of the Act, that is to say, as evidence 
of a transaction or instance where the right to 
possession was claimed or disputed and also as evi- 
dence to show that there was such a judgment or 
decree in order either to founda further claim or to 
determine whether cognizance should or should not 
be taken of a suit or whether a trial should or 
should not be held. The useto which s decree 
passed in such a suit. may be putin a subsequent 


. suit between the parties is only to show that a right 
“to possession was asserted and it was denied anda 


‘suit was instituted and was either decreed or dis- 
missed. - [p. 980, col. 2; p. 981, col. 1.1 — 

Proceedings under s. 9 ofthe Specific Relief Act 
do not possess the character of finality which, ia 
essential to invest a decision with e characterewhich 
will make it operative as resjudicata, fp. 982, col. 1.]* 

(Case-law discussed.) 
. * LN " - - 
TA 5 





80, ^ 


Appeal adhinst & edecree of the Sub- 
< ordinate Judge, Fourth Court, 24-Perganahs, 

dated the 30th ‘of August 193 0, reversing 
that of the Munsif, First Court, Basirhat, 
dated the 16th of ‘April 199, 

ade Sitaram Bannerji, for the Appel- 
lan 

Babu Probodh Kumar Das, for the Res- 
pondent. 


JUDGMENT.—The two. contentions 
urged on behalf of the appellant in this 
. appeal are:—Ist, that the finding in the 
, suit under s. 9 of the Specific Relief Act 
to the effect that the plaintiffs were not in 
possession within six months before the insti- 
tution thereof should have been-held to 
operate as res judicata ; and 2nd, that at any 
rate the judgment in that suit should have 
been considered as a piece of relevant evi- 
‘dence in the present suit. 

With reference to the aforesaid conten- 
tions reliance has been placed upon the 
case of Lillu v. Annaji (1) and the case 

- of Jiaullah Sheikh v. Inu Khan (2) and the 
principles laid down in the case of the 
Duchess of Kingston (3). 

Now as to the case of the Duchess of 
Kingston (3) it was observed by the Judi- 
cial Committee in the case of Gokul Mandar 
v. Pudmanund Singh (4) while dealing with 
the provisions of s. 13 of Act XIV of 1882 


(which so far as the present question is* 


concerned has remained: unaltered in s. 11 
of Act V of 1908) that’ in certain respects 
, the nature of which need not be referred 
io here “the enactment goes beyond s. 13 of 
the previous Act X of 1871 and also appears 
to their Lordships beyond the law laid down 
by the Judges in the Duchess of Kingston's 
case (3); they~ will further observe that 
the essence of a Code is to be exhaustive 
on the matters in respect of which it decla- 
res the law, and it is not the province 
ofa Judge to disregard or go outside the 
letter of the enactment according to its 
true construction”. As the contention in 
the present case is substantially to the 
effect that anissue should not be re-tried 
inasmuch as it was directly and substantial- 
ly tried ina former suit between the same 
parties, the question has to be determined 


.(1) 5 B. 387; 3 Ind Dec. (x, s.) 255. 

(2) 23 C. 693; 12 Ind. Dec. (N. 8.) 4 

(3) (1776) 2 Sm. L.O (6th Ed.) 679, 10th Ed.) 713, 
U Ed.) 731; 34 H. L. J. 655; 20 Howell, St. Tr, 


- (d) 2950. TOT at $. 70 20 E A199, 6 C. W N. 
- $95; 4 Bom. Li R.*793; B Sar, P. O "erum 
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upon the provisions ofs. 1] of the C. P. G., 
and it is not open to rely upon the princi- 
ple of finality which forms the basis of the . 
general law of res judicata apart from those 
provisions and which principle has been 


. recognised by the Judicial Committee in - 


a series of cases [Krishna Behari Roy -v. 
Bunwari Lall Roy (5), Seorjomonee Dayee 
v. Suddanund Mohapatter (6), Ram Kripal ` 
v. Rup Kuari (7) aud George ‘Henry Hook v. 
Administrator-General of Bengal (8) Re- 
férring to the other cases cited, the case of 
Lillu v. Annaji (1)] is no authority for the 


proposition for which it was cited. Ib is 


noauthority for the proposition that the 

finding of à Magistrate in & case under 
s. 530 of Act X of 1872 (corresponding to 
s, 145 of Act V of 1898) is conclusive in the 
sense that it will operate as res judicata in 
a subsequent civil litigation. All that was 
done was while contrasting an order as 1o: 
possession made under that Act with the 
finding of a Mamlatdar in a possessory suit, 
West, J., held thatthe latter was of no value 
while the former was binding between the 
parties. That decision is of no assistance 
totheappellant in the present case. In 
considering to what extent if at all the 
decision in the possessory suit is admissible, 
one has to distinguish between the judgment 
or decree in the said suit and the findings 
on the issues on which it is based. So far 
as the decree is concerned it is admissible 
only if it is relevant under some parti- 
cular section or other of the Evidence Act. 

As a rule judgments, orders or decrees are 
admissible if they are admissible under the 
provisions of s. 13, 40, 41, 42 or43 of the 
Evidence. Act, So far as ajudgmentin a 


- ease under s. 9 ofthe Specific Relief Act 


is concerned it does not come under s. 41, 
nor unders, 42, and it is relevant only 
under s.13 and ss. 40 and 43, that is to say 
as evidence of a transaction or instance 
where the right to possession was claimed 
or disputed, and also as evidence to show 
that there was such a judgment or decreé, or 


(5) 1 C. 144; 25 W. R. 1:2 I. A. 283; 3 Sar. P. C. 
Y 559; 3 Suth. P. C. J. 213, 1 Ind. Dec. (N. s) 93 


(P. ©). 

(6) 12 B. L. R. 304; 20 n: n 317; L A. Sup. Vol. 
212; 3 Sar. P.O. J. 985 (P 

(7 LIA ST at p A; G'A, 268 4 San P. O. J, 
489; 3 Ind. Dec. (x. s.) 718 (P. 

($) 60 Ind. Cas. 631; 48 C. 498: 19 A. L. J. 396; 40 
M. L. J. 423; 29.M. L. T. 336; (1921) M. W. N. 313; 
33 C. L. J. 405; 3 U. P. L. R. (P. C) £7; 23 Bom. L, 
He E 25 O. W. N. 915; 14 L. W. 121; 48 I, A, 
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in order either to found a further claim or 
to determine whether cognisance should or 
Should not be taken of a suit or whether a 
trial should or should not be held. In the case 
of kadha Churn Ghutluck v. Zumuroonissa 
Khatoon (9) prior to the passing of the Evi- 
dence Act where after recovering possessioa 
against a defendantin a suit brought under 


» & la of Act XIV of 1859, plaintiff sued 


to recover mesne profits collected by the 
defendant while in possession, it was held 
that thg decree’ in the first suit was suffi- 
cient prima. facie evidence of plaintiff's title 
to warrant a decree in his favour for mesne 
profits, unless defendant could prove a 
better title. It will be seen that all that 
was held in that case was that it wassome 
evidence of the plaintiff's title; nothing 
about conclusive evidence. In the case of’ 


Jiaullah Sheikh v. Inu Khan (2) a decree’ 


. for.possession made under s. 9 of the Speci- 
fic Relief Act was held to be some evidence 
of dispossession by the - defendants in a 
subsequent suit against the same defend- 
ants to recover mesne profits. The decree 
was held not to operate as res judicata, in 
that case, on the ground that the Munsif 
who had tried the suit was not competent 
to try the subsequent suit, It is true that 
the decision of this Court in that case rest- 


. ed on that ground, but the observations of 


Macpherson, J., in that case aré worth quot- 
ing :—“The decree in the former suit is not 
conclusive on the matter for this (if for no 
other) reason that the Munsif who passed it 
was not competent to try this suit which is 
beyond the pecuniary limit of-his jurisdic- 
tion.” Again,—"A decree under s, 9 of the 
Specific Relief Act is final to the extent to 
which it goes, and the effect of it is, rightly 
or wrongly, to put the plaintiff in posses-. 
sion, and to put upon the defendant, in any 
proceedings which he took, the burden of 
proving his title. The plaintiff in the pre- 
sent case is not, however, satisfied -with 
what the 
something more, and something which the 
Court...could not have given him. It 
-would certainly be very unfair, if the 
decree against which no appedl lay pre- 
vented the defendants, in their defence to the 


subsequents uit, from questioning thecorrect- | 


ness of the grounds on whichit was made, 
although they could not question the decree 
itself to which full effect had already been: 
given. The decree by putting the plaintiff 

(9) 11 W. E. 83; 23 B. L, R. (A. C.J.) 67; 1Ind. Dec. 
(8.8) 693 V ORA EE 
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maintain a suit fof! damages for the alleg- 
ed trespass sbut,ifthe Court which made 
the decree had no jurisdiction to entertain 
the suit for damages, the decree could not 
be conclusive on the question of trespass, 
otherwise the superior Court dealing with 
the subsequent suit would in many cases 
merely have to determine the amount of the 
damages, and an effect would be given to 
the possessory decree which it was never 
intended to have. It is unnecessary to con- 
sider what the effect of the decree would be, 
if the Courts were the same or of concurrent 
jurisdiction”. Although this precise ques- 
tion was left open, the character of a decree 
under s.9 of the Specifie Relief Act was 
very aptly described. That however was 
a case in which the decree obtained by the 
plaintiff was sought to be used against the 
defendant as evidence of the plaintiffs’ pos- 
session and dispossession. In the present 
ease the.decree sought to be used is one 
dismissing the plaintiff's suit. Section 9 of 
the Specific Relief Act itself provides that 
"Nothing in this section shall bar any per- 
son from suing to establish his title to such 
property and to recover possession there- 
of". The use to which the decree may be 
made in the subsequent suit is only to show 
that a right to possession was assered, and 
it was denied, and a suit was instituted 


“and it failed.  - ° 


Turning now to the finding in the judg- 
ment on the question as to when the plaint- 
iff was dispossessed ; in the first place the 
statements in the judgment as to the res- 
pective claims which the parties put for- 
ward are not evidence at all. If the defend- 
ant wanted to contradict the plaintiff 
with regard to his statement as to the date 


of dispossession, the plaint should have 


been put in and proved as containing an 
admission or-a previous statement.by which 
the plaintiff's statement in present suit 
could be contradicted. The finding of the 
Court on the date of dispossession is only 
admissible in evidence ifit can operate as 
res judicata, because the only section ap- 
plicable is s. 40 of the. Evidence Act. For 
no other purpose would the finding be 
admissible. Having regard to the summary 
character of the proceedings and’ the fact 
that in the very section itselfit is stated that 
nothing stated therein should barany per- 
son from suing to establish his title and 
recovering possession, even if he fails to 
recover possession in thé Said proc&edings, 
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. it is evident that.the Legislature did not in- 
tend to give&he proceedings the character 
of finajity which is éssentialto invest the 
decision with a cl arictew which will make 
it operative as res judicata. l 

The next question is as to whether it 
should be taken into consideration as evi- 
dence. As.I have already said, I am of 
opinion that if it cannot operate as res 
judicata the said finding is of no eviden- 
tiary value in the determination of the 

~ Question as to when the’ dispossession took 
pine ; 
e contentions’ failing, the appeal is 
dismissed with costs, ii T 


Z. K Appeal dismissed. 


met ——— 


. MADRAS HIGH COURT. 
,Urvrz Revision Petition No. 117 oF 1924, 
August 18, 1924. 
Present:—Mr. Justice Madhavan Nair. 
CHINNAMMAL—RzsPONDENT—PETITIONER 


y . versus 
PAPATHI AMMAL-—PErTITIONER— 
Rc RESPONDENT, 
twi Procedure Code (Act V of 1908), O. IX, rr. 8, 
8, 9, 0. XXXIII, r. 15—Application for leave to sue in 
forma pauperis-yDismissal for default—Fresh appli- 
cation, maintainability -of. d 

"The dismissal of an application for leave to sue in 
forma pauperis for default of &ppearance does not 
amount to an "order refusing to allow the applicant to 
Sue as a pauper" within the meaning of O. XXXIII, r. 
18, C. P. O., and does not operateasa bar toa fresh 
application.. [p. 983, cols. 1 42. 

: Ranchod Morar v. Bezanji Edulji, 20 B.. 86; 10 Ind. 
Dec. (x. s.) 616, Baroda Dasi v. Upendranath Mandal, 
52 Ind. Oas. 562 at p. 563, Atul Chandra Sen v. Raja 
Peary Mohan Mookerjee, 33 Ind. Cas. 819; 20 O. W.N. 
669 and Howa v. Sit Shzin, 42 Ind. Cas. 803; 9 L. B. 
R. 93; 11 Dur. L. T. 77, distinguished. : 

Assuming that O. IX, C. P. C., is applicable to an 
application under O. XXXIII, where it is not proved. 
that the dismissal of the previous application was not 
under T. 3 but under r, 8, r. 9 of the Order cannot be 
invoked as a bar to the maintenance of a later appli- 
cation, .[p. 983, col. 2] 

is incumbent on the party who relies on the bar 

m TX, r. 9, A P.O., so Rhoi that the dismissal of 
previous suit or application was . 

the Order, [ibid] — ^ ee 

Petition under s. 115 of Act V of 1908 


and s. 107 ‘of the Government of India Act 
praying the High Court to revise the order 
dated the 6th November 1923, of the Court 
i of the Subordinate Judge of Ootacamund 
Nilgtri& in O. B, No. 28 of 1923, . - 


. OBÍNNAMMAL V. PAPATIII AMMAL, ) 


[85 1. C. 1925] 


Mr. S, Panchapakesa Iyer, for the Peti- 
tioner. . 

Mr. 8. E. Sankara Iyer, for the Respond- 
ent. . 
JUDGMENT.—This is an application 

under s. 115 of the C. P. C. to revise an 
order made by the, Subordinate Judge at 

Ootacamund granting permission to the res- 

pondent to sue in forma pauperis. 

The respondent Papathi Ammal claimed 
certain properties with mesne profits on 
the ground that they belonged to her 

` mother, Maruthayi (who died on #904) as 

her stridhanam and that the decree in O, 
.S. No. 91 of 1907 on the file of the Sub- 

Court at Ootacamund which the present 

petitioner obtained against Maruthayi's son 
in respect of the said properties and the 
‚purchase thereunder are not valid and 
binding on her. With a view to enforce 
her claim, she filed O. P. No. 19 of 1919 on 
the file of the Sub-Court for permission to 
Sue as a, pauper. The present petitioner - 
Chinnammal opposed this application (Ex. 
II. On the 30th of March 1920 when the 
petition came on for hearing Papathi 
Ammal, the respondent was absent and her 
Counsel stated that he had no instructions, 
The application was accordingly dismissed 
on the ground of her absence (Ex. III) It 
is not clear front the records before me if 
Chinnammal or her Counsel was present on 
. the occasion. < 

After the lapse of more than three years, 
from the dismissal of the previousapplication, 
Papathi Ammal filed O. P. No. 28 of 1923, 

‘out of which the present civil revision peti- 
tion has arisen, for permission to sue asa pau- 
“per in respect of the same cause of action. 
Chinnammal filed an objection statement 
denying the alleged pauperism and con- 
tending thgt the dismissal of O. P. No. 19 
of 1914 precluded her from maintaining 
this second petition. At the hearing, how- 
ever, the only ground on which the petition 
was resisted was, that the dismissal of the 
previous petition operated as à bar to the 

present petition under O. XXXIII, r. 15, 

C. P.C. The Subordinate Judge overruled 

this contention and granted leave as prayed 

for. i | 

In this Court the order of the learned 

: Subordinate Judge is attacked by the peti- 
tioner, Ohinnammal, on three main grounds, 
namely, (1) that the present petition is 
barred under O. XXXIII, r. 15, C. P: C., (2) 
that itis barred under O. IX, C.P. C., and 
(3) that it should have been rejected, as the 


^ 
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cause of action was obviously barred on. the 
face of the petition itself. ` 

‘Several decisions have been cited to me 
in support of the contention that the dis- 


missal of an application in forma pauperis | 


for default of appearance amounts to an 
“order refusing to allow the applicant to 
sue as a pauper" within the meaning of 
O. XXXIII, r..15, C. P. C. but they have. no 
direct bearing on the question at issue as 
none of them í dealt with a case of dismissal 
for defaulf of appearance. In one set of 
cases the facts show that the first applica- 


tion was dismissed as the applicant did not. 


wish to proceed with the application [vide 
the decisions in Ranchod Morar v. Bezanji 
Edulji. (1), Baroda Dasi v. Upendranath 
Mandal (2) and Begum v. J afar Hassan (3); 
the question was whether the rejection of a 
petition under O. XXXIII, r: 5 (a) operated 
as a bar under O. XXXIII, r. 16, C. P: C.— 
see the decision in Atul Chandra Sen v. 
Raja Peary Mohan Mookerjee (4) and Howa 
v. Sit Shein (5). In both the sets of cases 
the petitioner was present at the hearing 
and there was, in consequence, no question 

about dismissal for default of appearance 
and the legal effect thereof. 

. The question remains whether a dismissal 
for default of appearance amounts to a 
refusal to allow the applicant to sue as a 
pauper. Prima facie refusal would indicate 


an enquiry and a dismissal of the applica- - 


tion on the merits; at any rate, it cannot be 
said that there was 8 refusal where the 
applicant did not appear on the date of the 
hearing of the application and invite the 


Court to take it into consideration. or deal 


with itin any manner, The observation of 
Ohitty; J. in Baroda Dasi v. Upendranath 
Mandal (2) to the effect- that “This is nota 
case of an application being dismissed for 
want of appearance” suggests that there is 
a difference between dismissal based upon 
refusal to proceed and that based upon 
default of appearance and thatin his view 
the latter would not amount to a refusal to 
grant leave under O. XXXIII, r. 15, ©. P. C, 
The decision in Maung Awng "Tun v. Ma E 
Kin (6) appears to be to some extent in 
point. In that case it is true that the dis- 


(1) 20 B. 86; 10 Ind. Dec. s 8.) 616. 
(2) 52 Ind: Cas. 562 at p. 503. 

(3) 73 Ind. Cas. 897; (1824) A. I. R. JD? 312. 

(4) 33 Ind. Cas. 812; 20 O. W. N. 669. 

(5) 42 Ind. Cas. 803/9 L. B. R, 93; 11 Bur L. T. 


71. 
(6) 76 TE Oàs. 185; 2 Bur. L. J, 217," (1924) A. L 
.) 161. qvam DUE . E 
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missal was for the- abdence of b5th parties— . 
. & point which és not clear, as already stated, 


in the present case; but sofar as the question 
whether a dismissal for default of appear- 
ance would amouht to an order refusing 
permission is concerned, the presence or 
absence of the respondent ‘ean have obvious- 
ly no material bearing. Reference may 
also be made to the decision in Rajah Bhoj 
Singh v. Raneg Maha Koonwer (7) which 
held that the striking off of a pauper appli- 
cation for the absence of the applicant did 
not amount tò a refusal under s. 310 of Act 
XIV of 1859, ^ - 

. In the result, I am of opinion that the dis- 
missal of a prior ápplieation for default of 
appearance does not operate as a bar 
under O. XXXIII, r. 15, C. P. C. and that, 
therefore, there is no force in the first 
ground taken before me by the petitioner. 


- The second contention on behalf of the 
petitioner is that O. IX, O. P. C, governs 
proceedings under O. XXXIII, C. P. C., and 
that, consequently, the present application 
has been misconceived. The argument is 
that the respondent should have taken pro- 
ceedings for setting-aside-the dismissal for 
default of the first application and not filed 
a second application in respect of the same 
matter, Assuming that the provisions of 
O. IX, O. P. O., are applicable to these pro- 
ceedings it does not necessarily follow that 
the dismissal of one application for default 
of appearance bars a similar application [see 
the decision in Maung Aung Tun v. Ma E Kin 
(6). Order IX, C. P. C., contemplates two 
cases of dismissal for default of appearance 
with distinct legal consequences attaching 
to each dismissal. Where the dismissal 
is under r. 3, O. IX, there is no bar toa fresh 
guit, while & dismissal under r. 8 of O. IX, 
precludes a second suit. Hence in seeking 
to apply O. IX, C. P. C. it is essential to 
ascertain under what rule was the dismissal 
of the first application. made. In the pre- 


- gent case, as I have already stated, it is not 


clear from the'records whether the present 
petitioner, Chinnammal, was or was not 
present when O. P. No; 19 of 1919 was dis- 
missed for default on the 30th of March 
1920. Itis incumbent on the party, who 


„relies on the bar of O. IX to show that the” 


dismissalof the previous application was 
underr.8, This the petitioner has failed 
todo, She did not resist the present appli-, 
cation in the lower Court on any.such ground" 


(7) 3 Agea H. O. R. Misc. 1. 





- under. 
was present at the dismissal of O. P. No. 19 . 
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and did nol care to specifically allege or 


- prove that "she was. present at the dismissal 
‘of O? P. No.19 of1919. Tai her objection 


statement after the dismissal of O. P. No, 19 
of 1919 she vaguely stajed that the peti- 
tioner was not entitled to present the peti- 
tion, but at the hearing before the Subordi- 


nate Judge she took her stand exclusively 


on the bar under O. XXXIII, r. 15, C. P. C., 


. &nd did not make the faintest reference to 


O.IX, or to the disability.arising there- 
In the sbsence of proof that she 


. of 1919, she cannot invoke tlie aid of,rr. 8 


"n 


and 9 of O. IX, CO. P. C. The argument has 
been in fact advanced for the first time ‘in 
this Court and the material fact to support it 
has not been established. Ido not see any 


‘valid reason to give a further opportunity 


to allege or prove fresh facts or to entertain 


arguments which require the elucidation of. 


fresh facts. Hence the argument based upon 
O. 1X, C.P. C., must fall to the ground. 

in ‘the above view it is unnecessary to 
examine whether O. IX, C. P. C., applies to 
proceedings connected with pau per applica- 
tions. In Kanagammal v. Panchapakesa Oda- 
yar (8), Sadasiva Iyer, J., has expressed the 

opinion that s. 141, C. P. C., governs pro- 
ceedings connected with pauper r applications 
and it follows therefrom that O. IK, would 
also apply to such proceedings; but the deci- 
sion in that case was mainly rested on the 
ground that the Court had inherent powers 
to direct the amendment of applications, 
However, in the view that the petitioner 
cannot be permitted to argue the question 
forthe first time in.this Court it is not 
necessary to enlarge on this aspect of the 
case. 

The third ground also must fail. for the 
reason that it was net taken in the lower 
Court. Papathi Ammal says that she attain- 
ed majority in October 1917 and that the 
cause of action for possession arose since 


#1917 when she attained majority and for 


mesne profits in and since 1920. This has 
not been denied by the petitioner and there 
is no allegation in the objection petition, 
that there was no subsisting cause of action, 


' The respondent does not say in her petition 


that her suit is to set aside a.transfer of 
property made by her guardian; and, if she 
attained majority in 1917 prima facie her 
suit is not barred by limitation. An in- 
vestigation of further faets may be necessary 


* (8,23 Ind; ow 82; 26 M. L. J. 343; (1914) M, W. 
N. 497, 
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for a satisfactory disposal of this petition on. 
the question of limitation, Iam not inclin- 
ed to allow this new question of limitation 
to be raised for the first time in the hearing 
of this Civil Revision Petition, 

This Civil Revision Petition, therefore, 
is dismissed with costs. 

V N.V. 

'Z, K. 


Petition dismissed, , 


CALCUTTA NIGH COURT. 
InsoLvenoy Jurispior10on No, 360r 1922; 

- February 20, 1923. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Richardson. 
MADHORA: M RAGHUMULL AND ANUTHER 
— APPELLANTS 
versus 


Tun OFFICIAL ASSIGNEE AND ANOTHER 


— RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1909),. ss. 
86, 56—Fraudulent preference—Assignment to creditor 
before insolvency—Consideration and good faith~ 
Burden of proof--Official Assignee, application by— 
Jurisdiction of Court-—Examination.of assignee under 
s. 86—Statement, admissibility of. 

Wherea person makes an assignment of property 
at a time when he is unable to pay his debts when 
they become du», and within & few days of the- 


Assignment he is adjudicated iasolvent, th» assign- ` 


ment, as between the insolvent and th assignee, is 


. fraudulent and void as against the Official Assignee. 


[p. 983, col. ot 

If, after it has been established that an assignment 
is fraudulent and void as against the Official Assignee, 
the assignee desires to bring himself within the pro- 
visions of sub-s. (2) of s. 53 of the Presidency Towns 
Insolvency Act, the onus lies upon him to show that 
not only did he give valuable consideration for the 
rey but ¡also that he acted in good faith, 
[ibid.] 

A firm, SM, was, on the application of one of ita 
creditors, adjudicated insolvent. About two weeks 
before the adjudication order, SM assigned to, RD 
another of its creditors, certain outstanding debts due 
to the firm. Later, RD assigned these debts to MR, 
-The adjudicating creditor of SM challenged the 
assignment by SM to RD, and the latter was called 


.upon by th» Official Assignee for inspection of the 


assignment to him. RD and MR were examined, 
undar s. 36 of the Presidency Towns Insolvency Act, 
by ths Registrar i in Insolvency. Thereafter the Cfi- 
cial Assignees applied to the Court to declare Loth 
assignments void as against him, and both assign- 
ments were set aside as fraudule&t and void under 
s. 58 of the Presidency Towns Insolvency. Act. On 
appeal by MR: 

Held, that the Court had jurisdiction to deal with 
the application of the Official Assigmee, and the d- 
positions of RD and MR taken before the Registrar | 
in Insolvency were admigsible in evidence against ` 





iN 


. On the'20th of June, 
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cumstances in which they took their assignments, and 
for the purpose of ascertaining all the facts which 
weré material to that question. 


Appeal against an order of Mr. Justice 
Greaves, dated the 13th June 1922. 

Messrs. A. N. Chaudhuri, K. P. Khaitan 
and J. M. Majumdar, for the Appellants. 

Messrs. W. Gregory and Ashraf Ali, for 
the Respondents. f . 


JUDGMENT. 
Sanderson, C. J.—This is an appeal 
by Madhoram Raghumull against “an order 
which was made by my learned brother 


Mr. Justice Greaves on the 13th of June’ 


1922, by which he: declared that two as- 
signments dated respectively the 2nd of 


March 1921 and the 29th of June 1921 


were void as against the Official Assignee 
under the provisions of s. 56 of the Presi- 


dency Towns Insolvency Act. The appel- 


lants have appealed against that order, and 


‘it is necessary to state a few facts, about 


which there is no dispute. 

"The insolvents ,were Surajmull and 
Mongalchand. They traded under the name 
of Puran Chand Hurruck Chand. They 
were adjudicated insolvents at the instance 
of a creditor on the 15th of March 1921. 
On the 2nd March 1921, thirteen days 
before the adjudication, Surajmull and 
Mongalchand by a deed of assignment as- 
signed to Raghunath Das Sewlal, a firm 
of tradeis in Calcutta who were creditors, 
of the insolvents, certain outstanding debts 


'".which were alleged to be owing to the in- 


solvent firm of Puran Chand MHurruck 
Chand. The debts are set out in the 
schedule to the deed, and amounted roughly 


_ speaking to about Rs. 60,800. The pro- 


prietors of the firm of Raghunath Das 
Bewlal is Ramlal Pachisia. On” the 29th 
of June 1921, Ramlal Pachisia assigned 
the outstanding debts; which had been 
assigned 'to him by the insolvent firm, to 
the appellants for the consideration of 


' Rs,-30,000. A creditor, one Kissen Chand 


Banthia, who was the adjudieating creditor, 
had taken steps challenging the assign- 
ment from the insolvent firm to Ramlal 
Pachisia: and, on the 3id May 
Official Assignee wrote to Ramlal Pachisia 
for inspectian of the assignment'to ‘him. 
according to the 
affidavit which ' was before ' the learned 
Judge, Ramlal ' Pachisia appeared before 
the Registrar in Insolvency, and applied 
for a week's adjournment to enable him 


1931 the. 
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.the deponents for the purpose of showing the cir 


, LP 
‘to produce the deed pf assignment as the 
‘same was with the munim gomasthi who 
was then in “his native village and absent 
from Calcutta. The result was that a 
week's time was, granted to him. That 
week's time expired on the 27th of June, 
and, on the 27th of June he appeared 
again and asked for further time until the 
-29th of June, and that time was granted 
by the Registrar in Insolvency. On the 


. 1st of July Ramlal Pachisia appeared before 


the Registrar in Insolvency and said that 
he was unable to produce the deed of 
assignment to him, inasmuch as he had on 
the 29th of June assigned his right, title 
and interest under the assignment of the 
2nd of March to the appellants for the 
sum of Rs. 30,000. Then certain parties 
were examined under s. 36 of the Presidency 
Towns Insolvency Act before thé Regis- 
trar in Insolvency and, in order of date, 
Ramlal Pachisia was examined on the ist 
of July 1921, Mongalehand, who was one 
of the insolvents, was examined on the 
8th of August 1921; then oneof the part- 


ners in the appellants’ firm, Kaghumull, _ 


was examined on the lst of Septeniber; 
then Gopaldas Modi, another partner in 
the'appellants' firm, was examined on the 
19th of January 1922, and Nathmull, an- 
' other partner in the appellants' firm, was 
examined on the 20th of February 1929; 
and, on the 4th of April, the "Official: As- 
signee made the application to the learn- 
ed Judge, who was taking insolvency 
matters dn the Original Side, in respect 
of which my learned brother's judgment 
was passed. 

The application was as follows: “Take 
notice that on the Ist day of May 1922 
ee, an application will be made 


eesetono n 


for an order that the original deed of - 


assignment of all debts due to the insol- 
vents......... and executed by them in favour 
Of sues Raghunath Das Sewlalon the 2nd 
day of March 1921 as also the original 
deed of, assignment executed by............ 
Raghunath Das Sewlal by which they pur- 


ported to assign their right, title and - 


interest under the aforesaid deed of assign- 
ment, dated the 2nd-day of March 1921, 
.may be declared fraudulent and void as 
against the Official Assignee and the same 
may be delivered over to him or such other 
order may be made as to this......... Court 
may geem fit.” The grounds were stated 
-to be, "Affidavit of une solemnly 
affirmed on the the 4th day of April 1998 
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and - tha proceeding gs in this matter.” 
Mulchand was a gomastha employed by 
Kissen Chand Banthia, thé adjudicating 
creditor. Wewere informed by the learned 
Counsel for the Official Assignee that when 
this application was made to the learned 
Judge. he directed that the Official Assignee 
should have control of the application. 
The result of the learned Judge's judg- 
ment was, as I have already stated, to 
set aside both these assignments as being 
fratidulent and void within the meaning 
of s. 56 of the Presidency Towns Insolvency 
Aot. 

In the first place it was stated that there 
was some doubt as to whether the learned 
Judge had jurisdiction to deal with the 
applieation when it was made in the form 
which I have described. The learned 
Counsel appearing for the appellants 
stated that he did not wish to argue that 
the learned Judge had no jurisdiction, 
on this occasion. Inasmuch as the learn- 

“ed Oounsel stated that there was some 
doubt about it, in my judgment it is ad- 
visable to set that doubt at rest. In my 
judgment the learned Judge clearly had 
jurisdiction to deal with this application 
under s. 56 of the Presidency Towns Insol- 
vency Act: and, the only further question 
upon this part of the case, is whether the 
learned Judge was entitled to act upon the 
evidence which was before him. 

Now, as to this, the first ‘point raised 
was that the learned Judge ought not to 
have admitted or considered the deposi- 
tion of the insolvent Mongalchand (the 
deposition which the insolvent made be- 
fore the Registrar in Insolvency) as against 
the appellants: and, the same point was 
taken by the learned Counsel who ap- 

- peared for Raghunath Das Sewlal the 
firm of which Ramlál Pachisia is the pro- 
prietor, and who are respondents to this 
appeal.. 

I do not think it necessary to give any 
decision upon that part of the case, be- 
cause I am of opinion that it is clear ‘from 

- the learned Judge's judgment that in ar- 
riving at the decision at which he did, he 
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relied upon evidence’ which was independ-. 


ent of the deposition of the insolvent and, 
further bécause I personally do not intend 
to rely upon the evidence of the insolvent 
in my judgment when I deal with the 
facts of this case. As at present advised, 
however, I am „of the opinion that the 
deposition of the HiRgIeee was not admis- 
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sible as evidence against the appellants or 
Pachisia, but I do not decide this point and 
I leave that question open if it ever becomes 
necessary to decide it on another occasion, 
The next point, which was urged by the 
learned Counsel for Ramlal Pachisia, was 
that the deposition of Ramlal Pachisia 
before the Registrar in Insolvency was 
not admissible against his client Ramlal 
Pachisia. I think he was constrained to 
admit in the end that that was admissible 
if it arhounted to an admissien by his 
client Ramlal Pachisia, In my opinion 
it was admissible: in the first place, be- 
cause his evidence in my judgment, taking 
it altogether, practically amounted to an 
admission that he knew he was obtaining : 
a fraudulent preference in his favour over 
the other creditors of the insolvent; in the: 
second place in any event it was admissible 


‘for the purpose of showing the circum- 


stances in which he took the assignment 
from the insolvent. 

The learned Counsel said that -it was 
desirable that the practice of this Court 
should. be laid down clearly. In my judg- 
ment the practice, which is adopted in 
England with regard to an application of 
this kind, should be followed. If the 
Official Assignee has to apply to the learn- 
ed Judge for the purpose of setting aside 
an assignment, as in this case, on the 
ground that it was fraudulent and void 
within the meaning of s. 56 and he in- 
tends to rely upon depositions which have . 
been made by parties before the Regis- 
trar in Insolvency at an enquiry held under 
s. 36 of the Presidency Towns Insolvency. 
Act, he should give notice to the opposite 
perties of his intention so todo. It will . 
then be open to the opposite parties, if 
they so desire, to get copies of the deposi- 
tions of which notice has been given. It 
is to be noted that in effect such- notice’ 
was given in this case, inasmuch as the 
grounds of the application included not. 
only the affidavit of Mulchand but also 
"the proceedings in this matter" In my 
judgment, however, the notice should be in 
a more definite form, and the applicant 


-should specify in such notice the deposi- 


tions taken before the Registrar in: Insol- 
venoy, on which he intends to rely. 

I have dealt with the question of the. - 
learned Judge's jurisdietion and of. the 


. procedure to be followed  upop such an 


application as, this; I now propose to deal 
with the merits of the cage, " 
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The first question that arises is whe- 
ther the learned Judge's judgment as to 
the transaction between the insolvent and 
Ramlal Pachisia is correct. The learned 
Judge said: “I think it is clear on the 


evidence of Ramlal Pachisia that the ob-. 


ject of the assignment of 2nd March was 
to obtain a preference over other creditors 
which is clearly bad and void as against 


the Official Assignee under the provisions. 


of s.56." This matter obviously goes to 
the root of the case, because if that finding 
is not correét, then, of course, the appellants 
have no case to answer, because, if the 
assignment from’ the insolvents to Ramlal 


Pachisia stands, it follows that the assign-. 


inentfrom Ramlal Pachisia to the appellants 
also stands. 

I am of opinion. that the learned Judge 
was fully justified in coming to the conclu- 
sion that the assignment of the 2nd March 
was made with a view and for the pur- 
pose of giving Pachisia a preference over 
the other creditors, and was fraudulent and 
void within the meaning ofs. 56. The ma- 
-terial part of that section is as follows :— 
"Every transfer of property, every pay- 
mentmade . . . byany person unable 
to pay his debts as they become due from 
his own money in favour of any ereditor, 
with a view of giving that creditor a pre- 
ference over the other creditors, shall if 


such: person: is adjudged insolvent on a > 


petition presented within three months after 
the date thereof, be deemed fraudulent 
and void as against the Official Assignee." 

^ Now, there cannot be the smallest; -doubt 
on the evidence of Ramlal Pachisia that 
on the 2nd March 1921 the insolvents were 
unable to pay their debts as they became 
due from their own money. Noris there 
any doubt that the insolvents were adjudg- 
ed insulvents within three months after 
the date of the 2nd of March, and the only 
question is whether the assignment in this 
case was' made by the insolvent with a 
view to. give the creditor Pachisia prefer- 
ence over the other ereditors. 


The learned Judge referred to certain 
! parts of Ramlal Pachisia's evidence. 
desire to'refer to the same parts and other 
pars of his evidence as well : 


*Q.—When did you first look into your 


books and find this out? 


A.—TI do not remember the dats. When 
1 ‘heard that the business of the insolvents 


was about to failand when I found that. 


' MADHORAM RAGHUMUOLL VU, OFFIÓIAL ASSIQNER, 


987 


they would not pay me my dues in spite of 
repeated demands I looted into my books." 
Then later onehe was asked, 
"Q.—Did you ascertain at the time that 
they were in insolvent circumstances ? 
A—I found that out when I demanded 
ie money. 
: Q.—You satisfied yourself that they were 
in insolvent circumstances ? 
A.—When I was demanding money they 
aa not pay me, So my suspicion about 
their insolvency was aroused and I put pres- 


“Sure on them tore-pay my money but no 


payment was made and [ came to the con- 
clusion that they were unable to pay. 
Thereupon the question of assignment of 
the. insolvents’ outstanding to me was 
broached by them. They said to me: ‘We 
have no money to pay.. We have outstand- 
ings due to us; you may take an assign- 
ment of them.’ n 

. Further he was asked. 

“Q.—You also made enquiries from people 
in the market that Surajmull and Mongal- 
chand were unable to pay their debta. 

A.—There was no occasion for me to en- 
quire. I gottired of sending for my money. 
There would be rumours in the market if 
a dealer fails to meet his liabilities. 

Q.—You ascertained that the insolvents 
were unable to pay their debts when they 
became due. 

A.—Yes" . - .. 

Then. later on, 

“Q,—Did you ‘look into’ their books ? 

. A.—No. 

Q.—How was the list prepared which was 
annexed to the assignment? 

‘A.—The insolvents prepared the list. I 
never checked it. I was only too glad to 
get an assignment for what it was worth be- 
fore other creditors came down. 

Q.—Everything was put through as hur- 
riedly as. possible ? ? 

A.— Yes. 

. I think those are all the passages to which 
I need refer. 

Now, first, with regard to the question 
of pressure : It is to be noticed that Ramlal 
Pachisia did not specify in so many words 
what ‘was the nature of the pressure which 
he alleged he put upon the insolvents, I 
take it ‘from his evidence to have been no 
more than a constant demand for his money. 
He said:that inspite of his repeated de- 


‘mands he could: not get any money. In 


the second place, it is to be noticed that 
such pressure, whatever it was, was usefess 
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and failed, He says: “When I was de- 
manding money, they did not pay me. So 
my suspicion about, their nsolveney was 
aroused and I put pressure on them to re- 
pay my money, but no payment was made 
and I came to the conclusion that’ they 
were unable to pay.” In my opinion ib is 
clear that there was no further pressure 
than mere demands, and when those de- 
mands were not complied with, Pachisia 
eame to the conclusion that there was no 
use pressing any further, and he took an 
assignment of all the outstanding debts of 


-the insolvents. . 


My learned brother during the course of 
the argument drew the attention of the 
learned Counsel to a passage in Sir George 
Jessel, M. R.'s judgnientin Ex parte Hall, In 


re Cooper (1) to which I refer for the pur- 


pose of illustrating what I mean with re- 
gard to pressure. The learned Master of 
the Rolls said at page 585* : “Can that de- 
livery of the bills to Brown be said to have 
been made in consequence of bona fide 
pressure on the part of the appellant? It 
is plain that it was the voluntary act of the 
bankrupt. It appears to me that it would 
beabsurd to call it pressure. A man says 
to his creditor, ‘I am about to become bank- 
rupt, or I shall stop payment in a week.’ 
The creditor says, ‘Pay me my debt, or I 
will sue you for it.” Can that be called bona 


fide presSure by the creditor? When you’ 


consider the matter, it seems to me that 
it would be absurd so to call it. And that 
is exactly what occurred in the present case. 
Of course it would be an entirely different 
matter ifthe creditor did not know of the 
state of his debtor's affairs," Tn the present 
case, there was an admission of Ramlal 
Pachisia that he satisfied himself that the 
assignors were in insolvent circumstances, 
that their business was about to fail and 
that his repeated demands were of no avail: 
and, L adopt what was said by the learned 
Master of the Rolls in the abovemention- 
ed case, which in some réspects has a con- 
siderable likeness to this, that it would be 
absurd to call what Pachsia did “bona fide 
pressure." 

Having regard to these facts and to the 
reasoning adopted by the learned Judge, 
in my'judgmentitis clear that the assigu- 
ment of the 2nd March 1921 was made "with 
a view to give Ramlal Pachisia d prefer- 
ence over the other creditors. Consequent- 
e 11) (1878119 Oh. D. 880; 51 L.J. Ch. 556! 48L.T. 549, 

page of 19 Se D.—[ da] 
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the assignment was 
when. the  insolvenis 


ly, inasmuch as 
made at a time 


were unable to pay their debts when they : 


became due, and inasmuch as they were 
adjudicated insolvents within 13 or 14 days 


.of the assignment, as between the insol- 


vents and Ramlal Pachisia the assignment 
of the 2nd of March 192] must be deemed 


to be fraudulent and' void as against the ! 


Official Assignee. 
Then arises the question asto whether 
the assignment of the 29th Juge 1921 by 


. Ramlal Pachisia to the appellants can 


stand. 

In the first place, in my judgment, there 
can be no doubt that if the appellants, 
after it has been established that the 
assignment by the insolvents to Ramlal 
Pachisia. was fraudulent-and void as against 
the Official Assignee, desired to bring 
themselves: within | the provisions of sub-s. 
(2) of s. 56, the onus.lay upon them, the 
appellants, toshow that not: only did they 
give valuable consideration for the assign- 
ment but also that they acted in good 
faith. Irely upon the terms of sub-s. (2) 
ofs. 56, which, in my opinion, make it 
plain that the onus is upon the appel- 


lants: the reason why the onus is laid upon’ 


the appellants in the circumstances of this 
case may be found in the judgment of the 
Court of Appeal in the case of Er parte 
Tate (2). 


The next question which arises is whether 
the appellants have discharged that onus. 
The learned Counsel Mr. Khaitan for the 
appellants has urged that the onus has 
been discharged by reason of the affidavit 
of Gopaldas “Modi, a partner of the appel- 
lant firm, which was filed’ in these pro- 
ceedings; ‘and he relied principally upon 
paras. 3 and 6. I will not read both the 


_ paragraphs in detail. The main allegations 


are contained in para. 3. which is as 
follows:—"That with reference to para. 7 of 
the said affidavit I say that my firm wanted 
to start a business of Commission Agency 
and for” that purpose purchased the out- 
standings from Raghunath Das Sewlal for 
the sum of Rs. 30,000. The said’ amount 
has been paid by cheque and the factum 
of payment duly appears in the firm’s Cash 
Book and Bank Pass Boole.” The learned 
Counsel argued that that was the only 
evidence which the learned Judge was 
entitled to enteriuin with segara to this 

(2) (1876) 35 L. T. :631; 25 W. R. 52, 
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point. In my judgment that argument 
ought not to be adopted. In my judgment 
it was open tothe Court to consider the 
depositions of the partners of the appel- 
lants' fiim for the purpose of ascertaining 
the circumstances relating to the assign- 
ment which they took on the 29th’ of June 
‘1921, and for the purpose of ascertaining 
all the facts which are material to that 
question. IP . 

. With regard -to the payment of the 
Rs. 30,000, *he learned Judge has found as 
fact that that was made. There is evidence 
“that a cheque was drawn by one ofthe 
partners of ihe appellants' firm and that 
that cheque was debited to the appellants' 
firm's account in the Central Bank of India. 


The date of this clieque was the 29th June: 
1921 and was debited to the appellants’ 


firm's account inthe Bank on the 2nd of 
July. There was some question raised 
during the examination of Nathmull, one 
of the partners of the appellants’ firm, 
whether there was ‘sufficient money in the 
‘Bank io meet that cheque, and it was 
suggested in the examination by Mr. 
Chatterjee that there was only Rs. 12,756 to 
their credit on the 29th June. The answer 
was, “No, the balance was Rs. 44,668. We 
. had the Pass Book before us. It was 
` exhibitéd at the hearing before the learned 


Judge. It is obvious from the record of . 


-the examination that the above-mentioned 
question related to the Pass Book. On 
looking at the Pass Book it appears that 
there was on the 29th of June 1921, a debit 
balance of something like Rs. 33,000. Both 
the learned Counsels are agreed that that is 
what is -shown by the Pass Book itself. 
How these two sums of Rs. 12,756 and 
Rs. 44,668 were arrived at by the persons 
who respectively mentioned these figures, 
no one was able toexplain. The fact re- 
mains, however, that a sum of Rs. 30,000 
was debited to the appellants’ account on 
the 2nd of July. Though I -have some 
doubt on the matter [ assume that the 
payment by the cheque was a bona fide 
payment, there still remains the question 
whether the assignment was taken in good 
faith. The learned Judge came to the 
conclusion that it was not. Inmy judg- 
ment, in the evidence of the partners of 
the appellants’ firm, there is ample justi- 
fication for that finding. Someof the evi- 
dence which justifies that finding may be 
referred to shortly: in the first place, it 
appears that when Gopaldas Modi was 
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approached .by a man called ,Gungadas 
Bhutter who was a gomastha of Raghupath 
Sewlal, Gungadas Bbutter informed him 
that the outstanding debts would amount to 
about 65 or 66 thousand rupees, that Puran 
Chand Hurruck Chand had closed their 
business, had left Calcutta and had sold 
their outstanding debis to Raghunath 
Sewlal. He, Gopaldas Modi, admitted that 
that statement was made to him. He 
further admitted that*when his firm took 
the assignment on the 29th of June, they 
got no papers, nothing but the assignment 
and 4 or 5 letters received by Raghunath 
Das Sewlal in reply to the letters of 
demand sent by them to the debtors, 
Beyond that they got no papers at all.. He 
further admitted that he did not know the 
names of the partners of this firm but that 
he was told that they had closed their 
business. He further stated that he had 
enquired whether they were insolvents, 

."Q.— You were told that they had closed 
their business, 

A.— Yes. 

Q.—Did you not enquire whether they 
were insolvents? 


A.—I enquired and I was told that they 
had closed their business and left Calcutta." 

What canthat mean? When the enquiry 
was whether they were insolvents, and the 
answer was that they had closed their busi- 
ness and left Calcutta and sold their out- 
standings to one creditor, the conclusion to 


- which any one would naturally come under 


the circumstances would be that the firm 

was insolvent. . 
Then he was asked again, i 
* Q.—What did you enquire? 


A. —I enquired why Puran Chand Hurruck 
Chand had closed their business and sold 
the outstandings. 

Q.—Why had they closed? 

. A.—I did not enquire. 

Q.— What did you enquire about? 

A.—lenquired about the insolvency of 
the debtors and came to know from two or 
three commission agents that I would be 
able to realise the amount from them. 

Q.—Did you enquire who the persons 
were who represented the firmof,Puran 
Chand Hurruck Chand? 

A.—No.”. : 

Again he was asked, 

“Q.—Did you make any enquiries for the 
books of account of Puran Chand Hursuck 
Chand? . 
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A.-—NO; 

Hewas ve aghiu whether T examined 
the books. He said, "Ie did not examine the 
books. I was busy and I did not think it 
necessary either to examfne the books." 

"Q.—You were going to buy the out- 
standings, why did you not think it'neces- 
sary to see how much was due ? 

A.—I looked into the assignment in favour 
of cine Das Sewlal and Dhsbowwe 
"that everything was Correct: 

Q. —Then Itakeitthat you made no en- 
quiries as to whether the assets were realis- 
aS or not ? 

A—I simply asked Raghunath Das 
Bewlals man as to how much would be 
realised and what.profit I would be able to 
make, 

Q.—Who was the man of whom you made 
the enquiry? 

A.—Gungadas Bhutter. 

* ak * E 

Q.—What step did you take to get posses- 
sion of the account books for the purpose 
of realising the outstandings? 

A.—Up-to-date I have taken no steps, 

Q.—Where are the books? 

A.—I have now come to know that they 
are in the possession of the insolvents.” 

Therefore, it appears that he admitted 

that he had made certain enquiries but 
he got no, satisfaetory answers and that 
these enquiries were made sometime about 
April or May 1921. Puran Chand Hurruck 
Chand‘ were adjudicated insolvents on the 
15th of March 1921, and this assignment 
of the 29th of June 1921 was taken by the 
appellants under the circumstances above- 
mentioned. It-seems to me that it is im- 
possible to say that this assignment of the 
29th of June 1921 was an assignment taken 
by the appellants in good faith. 

There are other matters in the evidence 
of the appellants which were relied upon 

- by the learned Counsel for the Official 

Assignee; but, in my judgment, it is not 
necessary for me to deal with them in de- 
tail. It is sufficient for me to say that in 
view of the admission made by the appel- 
lanis in their depositions before the Regis- 
trar in Insolvency, which, in my opinion, 
were certainly admissible for the purpose’ 
of refuting the statements contained in the 
affidavit which was put in by one af the 
appellants, in my judgment, the appellants 
have not discharged the onus of showin 


thaf the assignment, of the 29th June 1921 . 


fas taken by them in good faith, 


/ e 
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It was urged on behalf of the appellants’ 


on the question of procedure that injustice 


or hardship might be experienced by the res- 
pondents to an application, if the procedure, 
which was adopted in this ease is followed. 
I was not impressed by that argument 


because it appears that the learned Judge 


gave the learned Counsel who was appear-. 


ing for the appellants an opportunity of 


calling: evidence if he so desired. The evi- 
dence in this case on which the judgment 


was founded, consisted of the depositions: 


of Ramlal Pachisia and the members of 
the appellant firm. If any of the parties 
had ‘desired to make any explanation or to 
give any further evidence in respect of the: 
matters as to which they had been examin- 
ed before the Registrar in Insolvency they 
had ample opportunity of so doing. 
Consequently, in my judgment, the learn- 


ed Judge's judgment was correct and that ' 


this appeal ought to be dismissed. 

-The learned Counsel for the Official As- 
signee drew our attention tothe order which 
the learned Judge made as regards costs. 
In the last line of his judgment will be 
found this direction, “The Official Assignee 
is entitled to the costs of this application 
including the costs of the examination 
under s. 36." 


conduct the proceedings under s. 36, but 
that the adjudicating creditor did. In my 
judgment that order, therefore, ought to 
be altered, and should run as follows :— 
“The Official Assignee is entitled to the 
costs of this application, and in his capacity 


of Official Assignee on behalf of the ad- : 


judicating creditor to the costs of the 
examination under s. 36." With that varia- 


tion, in my judgment, the learned Judge's: 


judgment and order should be sustained 
and this appeal dismissed. 

The appellants must pay the Official 
Assignee his costs of this appeal. The 
other respondents, the firm of Raghunath 
Das Sewlal will pay their own costs of this 
appeal. : 

Richardson, J.—I agreé, These pro~ 
ceedings under s. 56 of tho Presidency 
Towns Insolvency Act were commenced by 
notice of motion in bankruptcy served on 
the firm of Raghunath Das Sewlal of 
which the sole proprietor was  Ramlal 
Pachisia, and on the appelants 
Madhoram Raghumull. 

The relief sprayed for: was that: the ag- 
signment by the insolvent firm of Buraj* 


The learned Counsel pointed - 
out that the Official Assignee did not. - 


firm of l 
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mull Mongalchand, dated: 2nd March 1921, 
in favour of Ramlal Pachisia and the trans- 
fer by the latter on the 29th June 1921, 
of his right, title and interest under the 
assignment to the appellants' firm should 

- be declared fraudulent and void asagainst 
the Official Assignee. 

.  'fhe questions of procedure which have 
"been raised have been dealt with by my 
Lord and I have nothing to add. 

As against Ramlal Pachisia his own de- 
position taken under s. 36 of the Presi- 
dency Towns Insolvency Act is clearly ad- 
missible in evidence on these proceedings 
and no other evidence need be considered. 

It was'said that the assignment of 2nd 
March in his favour was not a preference 
within the meaning of s. 56 of the Act 
because it was induced by pressure put 

- upon the insolvent so that he was not a 
free agent in the matter. The authorities 
such as Sharp v, Jackson (3) show that 


the word “preference” imports and in-: 
volves freedom of choice and that no trans-. 


.fer which is not voluntary-in the sense 
that’ it is a free act of the insolvent, is a 
preference which under the Act is to be 
deemed fraudulent and void as against the 
Official Assignee.‘ But what did the pres- 
Sure amount to, which is said to have 
been exercised in the present case? On 
his own showing Ramlal Pachisia knew at 
the time that the insolvent firm could not 
pay their debts. He admits that he was 
told what .the position of the firm was. 
Though the exact form which the suggest- 
ed pressure took is not stated, I may assume 
that it took the form of a threat of legal 
proceedings. But in such circumstances 
such a threat is meaningless and I willnot 


again quote the language of the Masterofthe | 


Rolls, Bir- George Jessel, in Ex parte Hall, 
In re Cooper (1). {agree with my Lord that 
there is no pressure shown here which ean 
be described as bona fide pressure by which 
the members of the insolvent firm were pre- 
vented from acting as free agents. In the 
result, therefore, I agree with the learned 
Judge that the assignment in favour of 
the respondent firm by Ramlal Pachisia 
must be deemed to be fraudulent and void, 

As to the appellants’ firm, I will not deal 
with the facts ggain in detail. We have 
an’, assignment by the insolvent firm in 
favour ‘of a creditor which is found to be 
@ fraudulent preference. Here again, no 

(à) (1899) A. G.A15, 68 L, J. Q. B. 860; 80 L, T. 841; 
B Manson 264, l 


RAMASAMI v. MUTHIAH ÓHETMAR, 


2 Versus 
. M.P.M. MUTHIAH CHETTIAR— 


' 
EE, 
evidence need be considered as against the 


members of the appellant firm except their 
own depositions taken under s. 36. Con- 


.fining myself to those depositions as they 


stand, I cahnot imagine that any honest 
business man would have entered into & 


- serious transaction, involving the payment 


of.a sum of Rs. 30,000, without making en- 
quiries which, as the learned Judge ob- 
served, these gentlemen deliberately ab- 
stained from making. The learned Judge 
has found, and I am .willing to concede, 
that the sum of Rs. 30,000 was, in fact, 
paid bya cheque which was cashed at Ram- 
lal Pachisia's Bank. But like the learned 
Judge, even though this cheque was handed 
over the counter of the Bank and cashed, 
I am still far from being convinced that 
the appellant firm have brought themselves 
within the protection of sub-s, (2) ofs. 56 
as persons making title in good faith and 
for valuable consideration through or under 
& creditor of the insolvent. We were re- 
ferred by the learned Counsel to the defini- 
tion of “good faith” which appears in 
cl. (20) of s. 3 of the General Clauses Act 
of 1897. It is there said that " A thing 
Shall be deemed to be done in goodfaith 
where it is in faet done honestly, whether 
it is done negligently or not." But clearly 
an appealto that definition begs the whole 
question which is here in issue. It is thus 
assumed that the thing here *was done 
honestly In my opinion, the appellant 
firm, in the transaction with which we are 
concerned, did not act honestly or in gcod 
faith within the meaning of s. 56, sub.s. 


2). . 

The result, therefore, is that I agree with 
my Lord that this appeal should be dis- 
missed. í 

N. H, Appeal dismissed. 


eae tate 
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re : 
enforce obligation created by decree, whether maintain- 
able—Suit to refover money*from partner—Limttation. 

In India no action lies on an executable judgment, 
the only ramedy of the decree-holdef being by way of 
execution, This principle is embodied in s. 47 of the 
O. P. O. [p. 992, col. 2; p. 933, col. L] 

Ordinarily the Courts in Ifdia pass judgments 
which are to be enforced in execution, and even when 
they create a new.relation involving fresh rights and 
obligations, they provide for working out the rights 
in execution. Rarely do they create a new obligation 
without providing for its execution and indicating E 
suit as the only method of enforcing it, but when they 
dosa, a a to enforce the dbligation i is maintaidable. 
[p. 993, col. 2 

A claim to recover a sum of money due from one of 
the partners in a tirm must form part ofthe enquiry 
in the action for winding up the partaership, and no 
separate suit will lie for such relief after a suit for 
an account is barred by limitation. [p. 992, col. 2.) 

| (Case-law discussed.) 

‘Appeal against the decree of the Court 
of the Subordinate Judge, Ramnad at 
Madura, in O. S. No. 13 of 1920. 

Messrs. A. Krishnaswami Iyer and M. 
Patanjali Sastri, for the Appellants. 

. Mr. K. Bashyam lyengar, for the Res- 


pondent. 


JUDGMENT.—The facts- of this 
appeal may be hriefly stated. Au 
The plaintiff, the first defendant's 


father and two others carried on a partner- 
Ship business at Zanzibar. Original Suit 
No.-143 of 1909 was filed in the Subordinate 
Court of Madura East for its dissolution. 
In that suit, the present plaintiff was the 
5th plaintiff and the father of the present 
Ist defendant was the Ist defendant. A 
preliminary decree "was passed on 27th 
October - 1909 and a Commissioner was 
oppointed. The temporary Subordinate 
Court of Ramnad to whose file the suit 
was then transferred confirmed the report 
. of the Commissioner. Paragraph 6 of the 
order confirming the report runs as fol- 
lows :—‘It is, therefore, ordered that Ist 
defendant do forthwith pay into Court the 
sum of Rs. 2,611-6-3 being the amount found 
due to the partnership by him, that in. 
default of such-payment, the 5th' plaintiff is 
appointed Receiver to realise and collect 
the said amount with power to bring and 
defend. suits in his own name, etc., (see 
Ex. D. The final decree (Ex. E) of the 
Subordinate Court was passed on 14th Otto- 
ber 1911. Itsays "that out of the amount 
collected by the 5th plaintiff as Receiver 
in realising the only item of assets of 
` Rs. 2,611-6 3 due from the Ist defendant, 
he (the 8th plaintiff) do' take etc." "There 
. Was an appeal to the District Cotirt and 
ethe High Oofirt and+ tho Subordinate 
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Court's decree was finally confirmed by the 
High Court on 5th February 1917. Mean- 
while .there. was an attempt to exe- 
cute the decree of the Subordinate Court 
in -Execution Petition No. 309 of 1914. 
The Subordinate Court of Ramnad held 
that the decree was unexecutable and that 
it contemplated that the 5th plaintiff as 
Receiver should sue Ist defendant to re- 
cover the amount (Ex. G, dated 26th October 
1914). There was no appeal against this 
order and the order is now bindjng on all 
the parties. ‘The result is that the decree’ 
must be construed, in the light of that 
order, to bea decree declaring or creating 
rights which are unenforceable in execution 
and can be enforced only by suit. 

The present suit is presented on 4th 
February 1920 for recovering thesaid amount. 
The plaintiff obtained a decree and defend- 
ant appeals, 

He contends that the suitis not main- 
tainable and is barred by limitation. lt is 
true, as he points out, that a claim to 
recover a sum: of money due from one of 
the partners must form part of the ‘en- 
quiry in the action for winding up the 
partnership and no separate suit will lie 
after a suit for an account is barred by 
limitation. Gopala Chetty v. Vijayaraghava- 
chariar (1). 

But the respondent contends that the 
judgment (as eonstrued by the order of 
26th October 1914, Ex. G) creates -fresh 
rights in the place of the older rights and 
this suit is an action on the judgment. 
'his is obvious and, provided, there is no 
obstacle in India toa suit ou a judgment, 
when there is no other remedy to en- 
force the right, the contention ought to 
prevail. 

At common law,.actions on judgment 
lie whether the remedy by éxecution is 
available or not. [See William v. Jones - 
(2), Hutchinson v. Gillespie (3) and Marbella 
Iron Ore Co. v. Allen (4) and Black on Judg- 
ments. Vol 11, s. 958] This is admitted 
by the appellant. In India it is settled 
that no action lies on an executable inde. 

(1) 74 me Cas. 621; 45 M. 378; 30 M. L. 283; 
(1922) A. I R. (P. C) 115; (1922) M. W. M. 5e 16 
L. W. 200; 96 O. W. N. 977 49 M. L. J. 305; 24 
Bom. L. R. 1197; 20 A. L. J. 862; 36 C. L. J. 308; 
49 I. A. 181 (P. QJ. 

x (1845) 13 M. & W. 028 at p. 053; 2 D. & L. 680; 

4 L. J. Ex. 145; 67 R. R, 767; 153 E. 'R. 202. 


NI (1856) 11 Ex. 798; 25 T. A "Ex. 103; 2 Jur. 
(x. 5) 403; 4 W. R. 302; 156 E. R. 1055; 105 R. R. 


192. 
(4) (1878) 47 L. J. O. P. 601; 38 L, T, 815, 


^ 
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méht and the “Bly. feniedy being éxecution: 
T principle being embodied in s: 47, 
P. O, (s.244- of the Code of 188» 

n exception was at one titie recognised by. 
which suits were permitted to ba brought 
on thé High Coiltt dn’. judgniénts © of a 
Court of Small Causes in order to obtain 
.exeóution, agaist iriioveable property: 
Bha. vanishankar Shevakrainiv.Pursadri Kali-. 
das (5). On the ground that, | ‘Where an action 
on the judgment will give a-higher or better 
remedy, the càse is different [seë Man-: 
chharam Kalliandas v. Bakshe Sahib Mir 
Mainuddin Khan (6)]. "The exception is 
now Absolüte (8.94: of the Act XV of 1882.) 
But Couch, C. J., also says” in the case iast 
cited “There até éasés iH ‘which an action 
may be the.only mode of enforcing a 
judgment or deééree.” Thè présent case 
is such à case. In Muhammad Gouse 
Cooróosee v. Mustan Ally (T), Scotland, 
C. J., and Bittélston, J., recognising that 
-such -á suit would lie proceeded to discuss 
the question of limitation. The further. 
remarks in Bhavanishénkar Shevakram v. 
Pursadri Kalidas (5) Were intended to apply . 
only to éxecutable jüdgments. The decision 
‘in Merwütiji Nowroji v. Ashabai (8) is also: 
“based on the’ policy of the O, P. C. and, 
: applies only to judgménts “eapable of éxecu- 
tion. 
‘sami Mudaliar y. Seéthd¥ama Chettiar (9); 
"As dgainst the. judgüient- débtor himself 
or agairist his legal reptesentative it has. - 
long. beer, héld'" that uider the Indian 
Processiial Law: the rémedy is only by 
way of execütión of thë decree and that. 
no süit could bé brotight upon the judg:, 
ment.” The decisión in Annoda Prasad." 
Banerjee v. Nobo Kissore „Roy (10) shows a. 
Suit 18 ri&int&inüble on a judgment. where, 
no mode of exécütioií (other than proceed- 
ings.iü coritém pt) is available. ‘Bale, J; 
süys that ‘that was the- "practice of the: 
Cout, referring to’ Aitérmoney Dossee v. 
Hurry. Doss Dutt (Il, Thé,case in Kali. 
Charan Nath v. Sültliadà Sundari Debi 
(12), those éited in ‘it: Prosunno Chunder 


i NT 292 at. p. 291; 6 Ind. “Sar, 42i; 3 Ind: Déc. 


"6 B.H o i. 

. (7) 4 Mad, J 

(8 8B. ricum (x. 54) 313 

.. (8) 91 M: 243 at p. 249; at M. T J. 8 (E. B. 
E 9 C. W. N. 052; 33 500. 

: 01) 70. 75 4 Shom, LR . 192; 9 Œ. L. R. 357: 


3 Ind. Dec. (KB &).5 ; 
m Td 30 Ind: Sas, 82; 20 C, w, N. 58; 220 LA. 


: 63 
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So also are thé remarks in Peria-^ 
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Bhuttachar} ‘jee v.: Kristo “Ch yo Pal (13) 
and Ashi Bhusan Dasi e. Pelaram Mandal 
(14) are not gtrictly relevant as ¢hey 
are cases where ex@cution against the 
jüdgment-debtor on record was useless 
and it Was soughtto obtain on a judg- 


-mènt dgdinst atiothe¥ person stibstantially 


the same relief. The remarks in Rama- 
nand v. Jai Ram (15) apply only where 
there is another mode of ehforcing the 
judgment. 

In our ‘opinion era is nothing in all the 
Indian authorities cited before us against 
the máiiüitainability: of the’ suit. Such a 
case can occur only very .rarely, Ordi- 
narly the Indian Courts pass judgments 
“which are to be enforced in execution and 
even wheh they create a new relation in- 
volving fresh rights and obligations, they 
provide for working out the rights in exe- 
eütion, Rarely do they create a newobli- 
gátion without providing for its execution 
and indicating a süitas the only method 
of enforcing it, But when they do,asin 
“this case, the suit is maintainable. 

We accordingly hold that the suit is 
maintainable.. lf so, the only period of 
limitation that is applicable to it is Art 122. 
Thére was no old cause of action on which 
such a suit would be maintained nor does it 
subsist if it ever existed. The judgments 
created a new obligation in lieu of the old, 
Thé suit is, therefore, within timg. 

The. Abpea fails and is dismissed with 
“ensts, . e 

~ 2: v. 

Appeal dismissed. 
aio 812, 3 C. L. R. 154 2 Ind, Dee, (x. &) 


m 21 Ind Cas. 519; 18 C. L. J, 362; 18 C, W.N 


, dh 59 Ind. Oas. 632; 43 A. 170; 18 A, L. J. 1001; 
U. P. D. R. (A) 379. 


MADRAS HIGH COURT. 
SEcoxp CivIL AprraL No. 364 or 1921. 
April 23, 1924. 

Present:—Mr. J: ustice Madhavan Nair. 

. NAGARAJA. IYER AND OTHER5— 
DEFENDANTS Nos. 6 + 10—APPELLAN TS 
versu 
 NATESA IYER alias NATARAJ A IYER 
—PiaiNTIFF— RESPONDENT. 

Construction of document--Gift—Estate taken— 

= Principles applicable. 
- Wher8-the question arises as to the quentug of 
estate conferred upon fhe donec M à deed ofegift, the 


|| 

ooh 
construction of the document essentially depends on 
the words us® therein and the special circumstances 
under which i& came into, existence.. The true:guide 
in all cases is the. “intention of the donor to be dis- 
covere™ from the’ language usedeby him. If the 
words employed are clear dnd unamnbigüous, whether 
the donee is a male or a fsmale, effect must be given 
to their plain meaning. [p. 99, col. 2:] 

When the operative words of a document arg clear 
atid unambiguous, the fact that in the later part of 
the document there are additions -or omissions can- 

not warrant the deed being construed in such a way 
as to render the operative words ineffective. fp. 995, 

cols. 1 & 2.] 

(Case-law referred to.) 

: A deed of gift ran as follows: — “Deed of gift exe- 
cuted in favour of M. daughter of R.. 

a Ak AANE As we havo this day gifted away to 
you and put you in possession of the following... 
ou and your male issue shall enjoy the said lands 
with all kinds of rights ......:....0... you shall yourself pay 
the Sircar kist due for the lands. To this effect we 
have executed this deed of gift in favour of M:" 

Held, (1) that M. took an absolute estate in the 
property gifted and the deed did not operate to 
convey any interest in favour of any one else; p. 995, 

col. 2. 

(2) that the provision about enjoyment with Yegard 
to the male issue must be regarded as an idle 
attempt to derogate from the grant and did not vest 
any interest ii the male issue. [ibid.] . 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Tanjore, in A. S. No. 64 of 1990, (A. j 
No. 12 of 1920-on the file of the: District 
Court, Tanjore), preferred against : that 
of the. Court of the District ; ` Münsif, 
Negapatam. in, O. S. No. 249 of 1918. ; 

“Mr, A. V. Viswanatha Sastry, for the 
Appellants, 


. Mr. E. Vinasaka Rao, for the Respondent. : 
 JUDGMENT. —Defendants Nos: 6 to 


10 are the appellants in this secondappeal. 
Their predecessor-in-interest, the lst de- 
fendant purchased the suit properties 
under a sale-deed executed by one Manga- 
Jathamm1l since deceased and her sons 
defendants Nos.2 to 4. The present ,plaint-. 
iff who is also her son, wasa minor at 
the time of execution of the said sale-deed, 
and the 2nd defendant his eldest brother 
purported to execute the sale-deed for 
himself and in his capacity as the guardian 
of his minor brothers, the present plaintiff, 
Mangalathammal obtained the properties 
under a deed of gift, Ex. I, executed in her 
favour by her father. After he attained 
his majority, the plaintiff has instituted the 
present suit to set aside the-sale so far as 
it concerned his one fourth share. The 
plaintiff's ease is that. under the deed of 
gift, Mangalathammial had only a life-estate 
and that he and his brothera had a vested. 
remainder after her death, and consequent- 
. . 
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ly the sale: was not valid and binding on 
his share. -The suit wás'resisted mainly on 
the ground that tlie properties belonged to ' 
Mangalathammal dbsolutely under the deed 
of gift from her father. It was also con- 
tended that, in any event, the title’ under 
the deed of gift vested in Mangalathammal 
and defendants, Nos. 2 to 4 who were the 
only sons then alive, and not with the 
plaintiff who was not born at the time of 
the deed of gift. 

The District Munsif upheld the conten- 
tion of the defendants while 4he lower 
Appellate Court took the viewthat Manga- 


.lathammal had only a life-estate under the 


deed of gift and that the sale did not con- 
sequently bind the plaintiffs share in the : 
suit properties. 

Thus the important question for consider- 
ation is, what is the nature of the estate 
taken by Mangalathammal under the deed 
of gift. The material terms of the deed 
of gift are as follows: “Deed of gilt execut- 
ed on 16th June 1891 in favour oi Mangala- 
thammal daughter of Ramasamy Tyer......... 
As we’ have “this day gifted 
away to you and put you in possession of the 
following, viz... SO, 
you and your male issue shall enjoy the 
said lands with all kinds of rights as per 
the terms contained ini the said registered 


.document as aforesaid. We have delivered 


to you in support of this document the two 


.registered deeds referred to: herein and the 


other documents relating. :to the said lands. 
You shall yourself pay the! sirkar kist due 
for the lands................ esses To this 
effect e (AT C executed 
this deed of gift in favour of Mangalath- 
ammal." 

Numerous decisions have been cited on 
either side as tending to throw light on the 
proper construction of instruments of this 
description executed in favour of females; 
but I think it would serve no useful 
purpose to examine each case separately, 
or to attempt to reconcile one decision 
with the other. 'The proper construction 
ofeach document to my mind, essentially 
depends on the words used therein and 
the special circumstances under which it 
came into existence." The true guide in 
all cases is the intention of the donor 
to he gathered from the language used 
by him. If the words employed are clear 
and unambiguous, whether the donee is 
a male or a female, effect must be given - 
to their plain meaning, and'it may be 
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taken. that the rule of construction in 
Moulvie Mohamed  Shumsool  Hooda v. 
Shewakrdm (D is only to, be applied 
where there is some uncertainty. in thé 
terms of the instrument—{ride Mayne's 
Hindu Law, 9th Edition, s. 396 and Kama- 
chandra Rao v. Rumachandra Riv (2). 

In the. present ease the decd begins and 
ends by saying that it is "executed in 
favour of Mangalathammal.” There are 
no words as such limiting her estate. It 
contains recitals to the effect that posses- 
sion had*been transferred to her and that 
She was to pay the ‘ist. These unmis- 
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takably point to the grant of an absolute’ 


estate in favour of Mangalathammal. In 
the body ofthe deed, itis true, there are 
words tothe effect that she and her male 
issue were to enjoy the properties. The 
‘question is, do these words operate to 
derogate from the grant of an absolute 
estate in her favour? I do not think so. 
These are not the operative words ofthe 
grant. These are merely concerned with 
what may he regarded asa non-essential 
point of delail. "he operative words are 
at the commencement, viz, "As we have 
this day gifted to you and put you in 
possession... sse nee "S Further, 
if the provision as to the Panenan were 
considered vital and so important as to 
invest the male issue with the character 
of joint grantees or holders of vested 
remainder, why were they not meation- 
ed in connection - with the delivery of the 
deeds, possession-of the properties and the 
payment of the kist? Defendants Nos.-2 
to 4 were. admittedly majors then, and,if 
it was intended to convey any manner of 
interest in their favour I think mention 
“would have been made of them as joint 
donees, or atleast as joint trapsferees of 


possession. The inference is irresistible 
‘that the ‘donor did not regard them in 
that light. As observed by the District 


Munsif, the provision as to enjoyment of . 


male issue, coming as it did aftera com- 
plete disposition of the properties in favour 
of Mangalathammal, can only be treated as 
a mere recommendation and nothing more. 
When the operative words of a document 
are clear and unambiguous, the fact that 
-in the later parts of the document “there 
-are additiorfs or.omissions cannot warrant 
the deed being construed in such a way as 

a) 2 L E 
P. C. J. | Q). 

(3) 52 Ta Gas ‘oe 24 M, 283; 30 M. L. J. 306. 


; 22 W. R. 499; 11 B. L. R, 226; 35r. — 


the plaintiffs 
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to render the -operative seid ineffective. 
Muthumeenakshi Ammal v. Cheadra Sekhara 
Ayyar (3. In the. words of iheePrivy 
Council in Lal Kane Singh v. Deputy Com- 
missioner of Partabgarh (4), the provision 
about enjoyment “with male issue in the 
present deed of gift may berejected at most 
as an idle attempt, if at all to derogate 
from the grant. | 

In the result, after a careful consider- 
ation of the actual words used in Ex. LI 
am of opinión that the donors intended 
that Mangalathammal should take, an 
absolute estate and that she did, in fact, take 
an absolute estate under Ex. L. In this view, 
‘the second question raised on behalf of the 
appellants that, in any event, Hx. I 
operated to convey an estate only in favour 
of Mangalathammal and defendants Nos. 2 
to 4, and not in favour of the plaintiff 
who was not born at the time of the gift, 
does not require investigation. If, how- 
ever, I should he inclined to hold that 
the Madras Act I of 1914, applied which 
would necessitate a finding as to whether 
the first defendant under whom , the plaint- 
iff claimed wasa bona fide transferee, this 
aspect of the case need not be investigat- 
ed further, in view of the conclusion 
arrived at by me to the -effect that Manga- 
lathammal took an absolute éstate under 
Ex. I and that it did rot operate to 
convey any interest in favour of any ore 
else. 

"The plaintiff did not thus, in my view, 
ever derive any interest in the properties 
involved in the suit under Ex. 1. They 
vested with Mangalathammal absolutely 
and the appellants who claim. through her 
have a perfect and indefeasible title which 
is not open to attack by the plaintiff. The 
second appeal is, therefore, allowed and 
suit is dismissed. The 
respondent must pay the costs of the 
appe anih in this and in the lower Courts. 

.N. 

M K. 

(3) 27 M. 498 at p. 502. 

(4) 76 Ind. Cas. 922; 45 A. 536; qn M. W. AN. ,991; 
qua) A. LR. (P. C) 160; 9, O0. & A. L. 

L, J. 777; 26 O. C. 257; 83 M. L. T. BE 
Pis 50 1. 29 265; 47 M, L. J. 260; 29 C W.N, £6 
(P. C. 
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CALCÜTTA HIGH COURT. 
,Ürvin Ruiz No.°27 (S) or 1924. 

ad ‘July 1, 1 924. 
Present :—Mr. J usti Saka awardy and 
Mr. Justice Duval. - 
KRISHNADAS ACHARJEE 
CHO UDHURY AND OTHERS—DLAINTIFFS 
(oc — PETITIONERS 
VETSUS 

RAHIMANNESSA BIBl AND oTHERS— 

3 DEFENDANTS—RESPONDENTS 
—Opposive PARTY. > 

` Limitation Act (IX of 1908), s. ó—Appeal filed 
beyond time—Extension of time, application for— 
Review application, tame spent in, whether can be de- 
ducted—Due diligence. 

An application to extend the time limited for filing 
an appeal by deducting therefrom the time spent ‘by 
the appellant in presenting and prosecuting a review 
application in respect of the judgment appealed 
against, may be granted on a consideration of the case 
under s. 5 of the “Limitation Act, provided the appel- 


Jant shows due diligence in making the application for 
extension. 


Rule against an order of the Sub-Judge, 
Second, Court, at Barisal (Backergunj), in 
Rent Appeal No. 39 of 1921. 

Babu Prokas Chandra Majumdar, for the 
Petitioners, 

, Dr. Sarat Chandra | Bysak 
Sures Chandra Talukdar, 
Party.. 


JUDGMENT.—This Rule was obtain- 


and Babu 
for the Opposite 


ed calling upon the opposite party to show 


cause why he. appeal should «not be re- 
gistered though filed out of time. The 


decree in this case was prepared and signed ` 


on the 22nd March 1922. The application 
for review was presented tothe lower Appel- 
late Court on the 16th June 1922. That 
application was dismissed on the llth Sep- 
tember 1923. The present appeal was filed 
on the 12th November 1923. On the 21st 
November the Stamp Reporter reported 
that the appeal was out of time and on 
the 22nd November directed the matter to 
‘pe laid, before the Registrar, On the 7th 
December 1923 the Registrar allowed two 
weeks’ time to the appellant to make the 
necessary application before the Division 
Court. On the 2nd January 1924 the pre- 
sent application was filed on which this 
Rule was issued. The petitioner wants'us 
to deduct the time employed in presenting 


and prosecuting the review application be-' 


fore the lower Appellate Court from the 
time allowed for presenting an appeal to 
this Court. His prayer might have been 
granted on a consideration of the case under 
8. 5 arene Limitation Ach; but he has not 


- matter in this Court. 
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shown due' diligence in proseculing the 
He filed the appeal 
in this Court on the 12th November 1920 
against a decree prepared and signed on 
the 22nd March 1923. He must have known 
at the time he filed the appeal that it was. 
barred and he should have been prepared . 
to get an order from this Court on a. proper 
application explaining the delay in present- 
ing the memorandum of appeal directing 
the registration ofthe appeal. Instead of 
that, he takes no further steps in the matter 
and not even within the time allowed by 
the Registrar. This applieation was filed 
more than a month and a half after the 
filing of the memorandum of appeal. Ht 
seems to us that the petitioner bas failed 10. 
give sufficient explanation for the delay . 
and we do not think that in the circums- 
tances of this case we should be justified in 
exercising our discretion under s. 5 of the 
Limitation Act and extend the time for 
presentation of the memorandum of appeal. 
This Rule is accordingly discharged with 


costs. We assess the hearing-fee at two 
gold mohurs. 
Z.K. Rule discharged, 


—— 


MADRAS HIGH COURT. 
Seconp CIVIL APPRAL No. 942 or 1921. 
April 17, 1924. 

_Present:—Mr. J ustice Madhavan Nair. 
“UDAMANTHALA NALUPURATATIL 

IBRAINE—Dszvenpant No. 1— 

APPELLANT 
versus 

PARAMESWARA BAVANNAV AR AND | 
OTHERS—-PLAINTIFF AND DEFENDANTS Nos. 3, 


4, 6 AND 7—RESPONDENTS. 

Res judicata—Mortgage— Redemption, suit fcr, beyond 
time-- Acknowledgment document—Remand for de- 
cision as to authority of person making acknowledgment 
—Admissibility of document, question of, whether 
decidcd— Evidence Act (I cf 1872), s. 86— Judgment 
containing recital of pleadings—-Admissibility in evi- 
dence to prove acknowledgment. 

Ina suit for redemption of a mortgage the plaintif 
relied upon a certain document as amounting to an 
acknowledgment of his right to redeem within the 
meaning of s. 19of the Limitation Act. The High" 
"Court remanded the case fora decision on the ques- 
tion whether the person who acknowdedged the mort- 
gage was the karnavan of the defendant tarwad at 
the time the acknowledgment was made: 

Held, that the High Court, by its order of remand, 
must be presumed to 5 have decided thatthe © document 
relied on by the pus was admissible in evidence, 
(p. 997, cols, 1 & 2 : 


. tion. 
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Obiter:—A judgment inter partes which contains a 
recital- of the pleadings is admissible in a subsequent 
suit to prove an acknowledgment contained in the 
pleadings in the previous suit. [p. 997, col. 2.] 

Seethapati Rao Dora v. Venkanna Dora, 66 Ind. Oas. 
280; 45 M. 332; 15 L. W. 316; 30 M. L. T. 160; (1322) 
M. W. N. 147; 42 M L. J. 324; 1929) A. I. R. A) 7l,- 
distinguished. 

Fatimatul Nissa Begum v. Sundar Das, 27 ©. 1004; 
21 I. A. 103: 4 C. W. N. 565; 7 Sar P. C. J. 718; 14 Ind. 
Dec. (x. s.) 657 (P. C). rolied on. 


Second appeal against a decree of the. 
Oourt of the Subordinate J udge, South 
Kanara, in A.S. No. 56 of 1920 (A. S. No. 
483 of 1919'on the file of the District Court), 
preferred against that of the Court of the . 
District Munsif, Kasargode, in O. P. No, 504 
of 1914. 

Mr, R. Kesava Ti yengar, forthe Appellant. 

Mr. C, V. Anantakrishna Iyer, for the 
Respondents. 


JUDGMENT.— The ‘only question for 
‘discussioa in this second appeal is whe-. 
therthe plaintiff's suit is barred by limita- 
'The.suitis for the redemption of a 
mortgage ofthe year 1837. .It would ad- 
mittedly be barred at the time when the 
suit was instituted, if there was no valid 
acknowledgment admitting the mortgage, 
by the defendants. The acknowledgment 
relied upon is contained in Ex. C, which is 
a certified copy of the judgment in a suit 
to which the original mortgagees and the 
mortgagors were parties. The pleadings 
set forth i in that judgment do refer to the 
mortgage of the- year 1837. It it argued 
by Mr, Adiga for the appellant that Ex..C 


ig not admissible in evidence on the strength ' 


ofthe Full: Bench decision in Seethapatt- 
Rao Dora v. Venkanna Dora (1) With 
reference to this argument, it is relevant to- 
point out that this case came ona prior 


" occasion before the High Court when it was 


D 


remanded for a decision whether the origi-' l 


nal mortgagee was the karnavan or only a 
junior member of the first defendants’ 
tarwad and. whether the person who ac- 
knowledged the mortgage wasits karnavan 
at the time the acknowledment was made. 


Unless thé: High Court held that Ex. C was 
' admissible in. evidence, it would never have 


question just. mentioned. A perusal of the 
remand, order makes this point clear. -In 
the appellate judgment now before me I: 
find a staterftent by the learned Subordinate 
Judge that “it has not been argued before 
(1) 66 Ind. Cas 980; 45 M. 332; 15 L. W. 316; 30 M. 
L, T. 160; (1922) M. W. N. 147 42 M. L. J. 324; ' (1999) 
AL bi QU A, 


` LAOHMAN PRASAD v, MIRNALUNI DEBI, 


-jb appear 


: 997 
me that abstraets of pleadings contained 
in judgments are nôt admissible in evi- 
dence," probgbly because the poinf must 
have been decided* by the High Court 
against the plaintiff-appellant at the time of 
the remand order? I, therefore, do not think 
that it is open to the ‘plaintiff-appellant now 
to raise that. question once again in this 
second appeal. The reason why he raises 
that question now is because in Seethapati 
Rao Dora v. Venkanna Dora (1), a decision 
which held that a recital in a judgment 
not inter par tes of a relevant fact is 
not admissible in evidence under s. 35 
of the Indian Evidence Act, there are 
certain observations. ih. the concluding 
portion of the judgment which may make 
that a recital-in a judgment 
inter partes of fa relevant fact may 
not be admissible in evidence. But this’ 
uncertain expression of opinion is a mere 
obiter dictum, and the learned Judges them- 
selves say that it is unnecessary to con- 
sider the point in the reference before them. 
‘The decision in Fatimatul Nissa Begum 
v. Sundar Das (2) would seem to show that 
decrees that recite the pleadings might be 
admitted in evidence. But, as I have said 
the question was not considered by the 
learned Judges who decided the Full Bench 
case as if was not before them; and as it is 
not.now open to. ihe appellant’ s Counsel to 
raise that question afresh in, this second 
appeal, I dismiss it with costs. 

Y. N. V. 

Z. K. Appeal dismissed., 


(2) 27 C. 1004; 27 I. A. 103; 4 C. W, N. 565; 7 Sar, 
P. O. J, 718; 14 Ind. Dec. (x. 8) 657 (P. C.). 





OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
. Execution or DECRER ÁPPEAL No. 40 
. or 1924. 
. October 24, 1924. 
Present :—Mr. Dalal, J. C.. and 
Mr. Wazir Hasan, A. J. C. 
 LAOHMAN PRASAD AND ANOTHER—- 
. OBJECTORS—J UDGMENT-DEBTORS— 
. » APPELLANTS 
versus ; 
Srimati MIRNALUNI DEBI—Dzscreez- 
HOLDER AND OTHERS— JUDGMENT- 
; DEBTORS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
rr. 58, 61, 63, O. XX XIV, r. 6—Mortgage decree— Ere- 
cution fo decree Objection by judgment-debtay that 


. o 


* 
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that property noh liable to sale, dismissal of—Appeal 
whether lies— Procedure. 

In the Course of the execution of « decree under 
O. XXXIV, r. 6 of the C. P. O.*certain items of pro- 
perty were attached and proclaimed for sale. The 
judgment-debtor objected to the sale. of sonie of the 
items of the property on the ground that he did not 
possess any saleable interest in them. The objection 
was dismissed on the ground that it was not bona fide | 
and was made very late. On appeal: 

Held, (1) that the order of the fixecuting Court dis- 
missing the objection was open-to appeal; 


(2) that the Executing Court should have inquired ' 


into the merits of the objection and should not have 
dismissed it on the ground of its having been piefeir- 
ed ‘at a late stage and not being bona fide. 


Basti Ram v. Fattu, 8 A. 146; A. W. N.- (1836) 37; 4 
Ind. Dec. (x. s.) 1117 (F. BJ), relied on. 

Raghubar v. Umed, 1 O. C. Supp. 11, distinguished. 

Appeal against an order of the Sub- 
Judge, . Partabgarh, dated the 12th July 
1914. 

Messrs J. P. C. Bhattaacharji and Radha 
Krishna, for Appellants. 

Mr. H. K. Ghose, for Respondent No. 1. 

ORDER.-—The . decree-holder respon- 
dent obtained a decree againsl the appel- 
lants and otheis in the year 1919 under 
' O. XXXIV, r. 6 of the C. P, C. In execution * 
of that decree she attached several items of 
property as belonging to the judgment- 
debtors. 'lhese properties were duly. enter- 
“ed inthe sale proclamation anda date for 
sale thereof was fixed. On the 9th July 
1924 the judgment-debtors made an appli- 
cation to the Court executing the dercee 
thatoutofseveral properties attached an 
area of 28 bighas 5 biswas 4 biswansis situ- 
ate in village Purab Doem, Pargara and 
Distriet Partabgarh, was not liable to be 
sold for the reason that the jud ment-debtors 
did not possess saleable interest in that 
property. -On the 12th ofthe same month 
the applicalion was presented before the 
Court below with an office report. 
date the order under appeal was passed and 
it is as follows:—“The execution is pending 
since, 29th November 1922. After 20 
months this objection is filed. The objec- 
oo is very late. I dismiss it, it is not bona 

e”. 
? At the hearing of this appeal the learned 
Counsel for the Tespendent raised a preli- 
minary objection that it was not maintain- 
able. 
treated to have been made under the pro- 
visions of O. XXI, r. 58 of the C. P. C 
:. and an adj udication thereof under r. 61 e 
the eame Order. -The remedy of the judg- 
ment-dèbtors, thérefore, lay in suit under 


RAM KALA V. HİRA. 


On that. 


The objector’s objection should be f 
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r. 63. To this objection we have given our 
anxious consideration but have come to the 
conclusion that it should be overruled. 
Our decision is supported by a Full Bench 
judgment of the High Court at Allahabad 
in the caseof Basti Ram v. Fattu (1. A 
decision ofa Single Judge of this Court 
“in the case of Raghubar v. Umed (2) was 


. cited by the learned Counsel for the res- 


pondents in support of his contention. 

We, however, think that that case is clear- 
ly distinguishable. In that ease ‘the judg- 
menut-debtors claimed to hold the property 
under attaahment in the character of a 
trustee. This is not the case here." ' 

On the merits ofthe appeal, we may say 


.at once that the decree-holder has our 


sympathy but the course of law should not 
be allowed to be interrupted in the manner in 
which it has been donein the present case 
and it was the duty of the Court below to 
have inquired into the merits of it, This 
the Court below has failed to do. The 
learned Counsel for the iespondent also 
argued that when the Court below settled 
the terms of the entries in the sale procla- 
mation by its proceedings of the 26th May 
1924 it virtually decided the objection now 
being considered as against the judgment- 
debtors. We, however, think to the contrary. 
Ths Court never directed its mind to this 
a pet ofthe questionin the proceedings 
ot ihat date. 

` We, therefore, allow (s appeal, set aside 
the order of the Court beluw and remand 
the case to that Court with directions that 
the application shall be entered in its 
proper register and disposed of according 
to law. We make no order as to costs. 

Z. K. l Case remanded. 

< (8A 116, A. W. N. (1886) 27; 4 Ind. Dec. (w.z.) 1117 
F.H. 
( (2) i C. O. Supp. 11. 


LAHORE HIGH COURT. 
RHssERaRo Case No. 379 or 1922. |, 
November 11, 1922. . 
Present:-—Mr. Justice Martineau: . 
RAM KALA AND OTHERS—PsTITIONERS, 
versus 
HIRA AND oririens RESPONDENTS. 
Punjab Alienation of Land Act (XIII of 1900), s. 
21-A—Alienation by agriculturist in fdvour of non- 


agriculturist—Swit by reversioners—Compromise, 
validity of—Revision of decree. 


es 


x 
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The widow of an agriculturist sold her occupancy . 


rights in certain land to some non-agriculturists. 
After her death her reversioners sued for possession 
of the land and the auit resulted in a compromise 
by which the plainfiffs were given half of the 
land, the other half being left withthe vendees‘on 
their paying acértain sum of money. In consequence 
of the- compromise the- suit’ was dismissed. The 
. Deputy. Commissioner &pplied for revision of the 
decree under section 21-A of the Punjab Alienation 
of Land Act, as offending against the provisions ‘of 
the Act: . 7” ay px : ; 

Held, that even if the alienation by the widow 
was contrar*. to the provisions of the Punjab 
Alienation of Land Act, the decree dismissing the 
reversioner's suit did not, in any way, contravene 
those provisions. 3 ‘ 


. Application under s. 21-A of the: Punjab 
Alienation of Land Act, by the Deputy 
Comissioner, Karnal, for the revision of the 
decree of'Civil Court. ` Uo 
Mr. Shamair Chand, for the Respondents. 
.JUDGMENT.-—This is an application 
under s.21-A of the Alienation of Land 
. Act by the Deputy Commissioner of Karnal 
"for the revision.of the.decree of Civil 
. Court. " : 
7 The widow ofa Gaur Brahman had sold 
her occupancy rights in lánd.to some Rors, 
and after her death her reversioners sued 
„for possession of the land. The suit resulted 
in a, compromise by which the plaintiffs 
.were given half of the land, the other half 
being left with the Rors on their paying 
.Rs. 200. "The Court then dismissed the 
suit. mi 


"' The decree of the Civil Court was passed: 


in 1919, and the Deputy: Commissioner has 
not stated that hé became aware of it 
only within two -months of his making 
the application for revision,.so that pre- 
‘sumably. the-application, which was not 
.made till the 12th. April 1922, is time- 
barred, Moreover it fails on the merits, as, 
even if the alienation by the widow con- 
.travened the provisions of the Land Aliena- 
tion Act, itis not explained in what way 
‘they are contravened by the decree by 
which the suit of the reversioners was dis- 
missed. ore = 
. I dismiss the application. 
„costs. E 

Z. K.. 


No order as to 


Application dismissed. 


GONDU RAMASUBBD iyah v. MUTHİAH KONA, - 
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MADRAS. HIGH COURT. 

SsgcoNDp Orve APPgL No. 83I or. 192%. ° 

October 8, 1924. | 
Present:—Mr. Justice Devadoss. 
GONDU RAMASUBBU IYER-—PLAINTIFF 
n —ÁPPELLANT 
. versus < . 
MUTHIAH KONE AND orazrs—DEvENDANTS 
f 2 — RESPONDENTS.” 

Evidence Act (I of 1872), $.92—Sale-deed —Recital of 
no encumbrance—Parol evidence of vendor's knowledge 
of existence of encumbrance, admissibility of —Transfer 
-of Property Act (IV of 1882), s. 55—-Material defect, 

whether includes encumbrance. 

A declaration or recital in a sale-deed that there is 
no encumbrance on the property or that the vendor 
has a good title to convey is not one of the terms of the 
contract of sale, and evidence to prove that the vendee 
wasaware of such defect cannot ‘be said to.vary or 
contradict the terms of the contract and is not inad- 

.müssible in evidence under s. 92 of the Ividence 
Act: [p. 1001, col.-1. 

- Adityam Iyer v. Ramkrishna Iyer, 21 Ind. Cas. 458; 
38 M..514; (1913) M. W. N. 847; 14 M. L. T. 382; 25 M. 
L. J. 602 and Rajaram Rao v. Tuljaram Rao, 17 Ind. 
Cas. 43, referred to. , d 

The expregeion “material defect" in s. 55 of the 
Transfer of Property Act includes a defect of title and 
an enbumbrance on the property. [p. 1000, col. 2.] 

Thé existenze of an encumbrance undisclosed to the 
vendee: which he could not have discovered by 
the exercise of-reasonable care would make the salo 
voidable; where, however, the vendee is aware of the 
existence of an encumbrance, no duty is cast on the 
vender to inform him of its existence. [p. 1000, col. 2; 
p. 1001; col. 1.) 

Second appeal against a degree of the 
Couft;of the Additional Subordinate Judge, 
Madura, in ‘Appeal Suit No. 12 of 1921, 
(A. S. No. 368 of 1920, District Court, Madura) 
preferred against that of the Court of 
the District Munsif, Melur at Madura, in 
Original Suit No. 87 of 1919. . 

Mr. C. S. Venkatachariar, for the Appel- 
lant. i 

Mr. S. R. Muthuswamy Iyer, for the Res- 
pondents. ; | ; 

. JUDGMENT.—The plaintiff sues for 
the recovery of money due undera hypo- 
thecation bond executed by the lst defend- 
ant. The defenceisthat the debt due under 
the hypothecation bond was discharged by 


' the‘sale:of property belonging to the Ist de- 


fendant: The plaintiff's case is that a fraud 
was" perpetrated on him by the Ist defend- 
ant which makes the sale-deed void and he 
_i8, therefore, entitled to sue for the recovery 


-of-the debt. due under the hypothecation 


bond: » Both the lower Courts have found 
that there was no fraud committed by the 
lst defendant, that the plaintiff purchased 
with full knowledge of all thé cireumsthnces o 


- and that he is not entitled fo sue on the 


1000 


e 
hypothecation bond. The plaintif has pre- 
ferred thi second appeal. 
“The first point rgised wy Mr. Venkata- 
chariar, is that the evidence to vary the 
terms of the sale-deed,, Ex. A., should not 
have been admitted. Though this point 
was not taken in the Courts below, I allow- 
ed him to raise the point asit went into 
'theroot of the case. The evidence com- 
plained of isthe defendant's written state- 
ment that the plaintiff was aware of an en- 
cumbrance in favour of one’ Karuppan 
Aibalam not mentioned in the sale-deed. 
In the sale-deed the recital is: SD. declàre 
80 as to make you believe that excepting 
the émeumbrance on the said property which 
has been discharged hereby and this sale 
which has heen: effected, Ihave not effected, 
any kind of ericumpbranee i in favourof any 
one else.” It is admitted that at the time 
of the sale there. was an engunibrance in 
favour of one Karuppan Ambalan.’ í 
The defendant's case is that the plaintiff 
was aware of that encümbranee, that 
he agreed to dischargé it and that; it 
should not . be mentioned in the 
document. The argument of Mr. Ven- 
katacharier is that the evidence to the effect 
that the plaintiff was aware of the existence 
of an encumbrance is opposed to the clear 
recital in the document and sucli évidence 
should not havé been admitted as it was 
inadmissible under s. 92 ‘of the Evidence 
Act. His argument is that the declaration 
that. there was no ‘other encumbrance on 
the property than the one mentioned in it 
is an important term of the sale-deed and 
any agreement to vary the térms of thé salé- 
. deed could not beproved under &. 92. Section 
99 says: "When the terms of any such con- 
tract grant or other disposition of property or 
any matter required by law tobe reduced 
to the form of a:document,-have been prov- 
ed, no evidence “of any oral agreement or 
statement shall be admitted as between the 
2 parties toany such instrument or their re- 
presentatives-in-interest, for the purpose of 
contradicting, varying, adding to, of sub- 
tracting from its terms.” The defendant's 
plea that there was an oral agreement whére- 
by the plaintiff undertook to discharge the 
debtin favour of Karüpran Ainbalam çap- 
not be proved by parol evidence. Mr. 
Venkatachariar addressed an elaborate argu- 
ment on the point. He mainly relied upon 
sdityam Dyer v. Ramakrishna Ics (1). 


*1) 91 Ind. Cas, 458; 38 M. 5l oe "uL WN 
6 817; WMI 2 "T, 382; 35 M. p. 
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‘ever, 


[85 I. C. 1925) 


that case it was „held that if the considera- 
tion for sale is récited as Rs. 35, 000 it 
could not be proved that the real considera- 
tion was Rs, 36,000. -The facts in that case 
were that there were two’ sale-deéds for 
Rs, 35,000. The vendor wanted to prove that 
therealamount of consideration was Rs. 36,000 
and Rs. 1,000 went in:dischatge of a debt. 
lt was held that parol evidence to prove 
that the amount of consideration was 
Rs, 36,000 and not Rs. 35,000 was inadmis- 
sible as the amount of the consideration 
was an important term of the contract and 
it could nof be varied by an oral agreement. 
in that case the learned J udges held if'a 
certain amount is mentioned in a docu- 
ment as the consideration if was not open 
to the parties to show that the amount of 
consideration was sométhing different from 
that ‘which i is méntioned in “the document. 
Thatdoes notpreyent a vendor from showing 
that the vendee was aware of an encumbrance 
which he did nòt’ want to be mentioned in 
the sale-deed. The existence of an encum- 
brance undisclosed to the vendee which he’ 
could not have discovered by the exercise 
of reasonable care would no doubt make. the 
sale voidable. Under s, 55 of the Transfer of 
Property Act, in the übsencé of a contract to 
the contrary, ‘the seller is bound to disclose 
to the buyer any, material defect in the 
property of whic h ‘the -seller is, and ihe 
buyer is notaware, and which the buyer 
could not with ordinary care discover. Ft 
has been held that the material defect in 
the property would also includé a defect 
of title and encumbrance in the property. 
Mr. Justice Shephard and Mr. Brown in 
their Commentar yon the Transfer of Proper- 
ty Act, 6th Edition, page 202 make the fol-- 
lowing: observation: "Iti is apprehended, how- 
that the term ' ‘any material defect" 
in the property i$ not to be so ‘restricted 
and that omission to disélose flaws in: the 
title or encumbrance which the purchaser 
Has no apparent means of discoveriny may 
equally be fraudulent under the section.’ 
This passage was quoted with:’ approval in 
Haji Essa Sulleman v. Dayabhai Parmanan- 
das (2). The question here is whether the 
vendor could prove that the’ plaintiff was 
aware ofa defect in the title. Where the 
vendee buys property with the ‘full know- 
ledge that the vendor has not gota good title 
he cannot be said to have been defrauded 
by the vendor. The lst clause of s. 53. 


(3j "B0 B. 522 at p. ad Chitty’s S. 0. C R. 
4607 10 iue Dec. (N. &) 9 . 


-—— 
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makes only omissions to make such dis- 
'elosurés : asare nientioned i inthe sectioh, para. 
i, el. (a); ànd para. 5, el. (a)' fraudulent. 
Paragraph 1 (a) casts the duty on the 
seller to disclose material defects in the 
property of which thé buyer. could not 
iiti ordinary care discover, bút where the 


vendes is Perfectly aware of the defect in: 
tible er existence of an encumbrance, there: 


is no duty’ on the part of the seller to 
inform the buyer of that which the 
latter is perfectly aware. What is contended 
bafore mé is that no evidence can be 
adduced to show that the buyer was aware 
of the defect in title when there is a 
definite recital ií the sale-deed that there 
is no encumbrance. The evidence to prove 
the knowledge of the buyer of the existence 
of an ensumbrance not disclosed in the 
sale-deed does not offend against s. 92, for 
such evidence does not contr 'adict, vary, add 
to: or -subtract from its terms. A 
declaration as to title or the absence of an 


encumbrance is not one of the terms of © 


the contract of sale. The existence of an 
undisclosed encumbrance might vitiate the 
transaction. A declaration that there is no 
encumbrance or that the vendor has a good 
title to convey is not one of the terms of the 
contract-and evidence to prove that the 
vendée -was aware of such defect cannot be 
said to vary or contradict the terms of the 


contract. The decision in Rajaram Rao 
v. Tuljaram Rao (3). does not help the 
appellant. It was held in the case that 


: where the parties specifically state that all 
the ‘disputes between them have been 
settled it was not open to any of the 
parties to show that some matters were not 
settled. ‘Ifa person sells all the pictures 
in his house he cannot be allowed to prove 
that Millais was excepted. -But there is no 
fraud if a vendor sells a picture which 
. he describes as Millais which in-fact is not 
by the famous painter but by somebody 
else, and if the buyer knowing that the 
picture was not by Millais hut by somebody 
. ele buys it, it cannot be said that the 
vendor has defrauded the vendee, It might 
be that both of them with the object of 
defrauding third persons have conser.ted 
to enter a recital in the document which 
is false ta, the knowledge of. both. In 
this case the évidence is ‘that the plaintiff 
wasawareof the existence of the encumbrance 
in favour of Karuppan ' Ámbalam and his 
(3) 17 Ind. Cas, 43. 2 
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the property. 


a finding 


"and. 


“money due under a 


$ 1001 
knowledge of that fact gnd that he 
consented to omit all reference fo, that 
encumbrance’ in «he document, can he 
proved by parole evidence, and such evi- 
dence is not,against the terms of s. 99 of 
the Evidence Act, I disallow this conten- 
tion. 

The second contenlion is that the defen- 
dantis not solely entitled to Survey No. 27/2 
and there are other “persons entitled to 
Here again the plaintiff's 
knowledge isimportant. 'Two of the Pan- 
galis of the lst defendant attested the 
sale-deed and the plaintiff himself present- 
ed it for registration, The plaintiff wanted 
to make out that he was not aware of the 
terms of the sale-deed, Ex. I and that 
ib was sent to him after registration, This 
allegation was found to be false. Both the 
lower Courts have found that the plaintiff 
was not defrauded with regard to this item of 
property and it is a finding of fact which is 
supported by evidence on record, and such 
should not be disturbed in 
second appeal. 

The third point 


urged is that the 


plaintiff should have been allowed to 
amend his plaint so as to include a 
prayer for cancellation of the sale-deed, 


Ex. L The plaintiffs Vakil applied for 
amendment at a very late stage of the case 
the District Munsif- refused to 
allow the plaintiff'to amend "his plaint, by 


inserting a prayer for the cancellation 
of Ex. I. The suit is for recovery of 


hypothecation , bond, 
The plea is that it was discharged by the 
sale of the Ist defendant's property. It 
was open to the plaintiff to have sned 
for cancellation of the sale-deed in which 
ease he could have asked for the? return of 
the consideration for the sale. But he has 
chosen to sue. on the hppothecation bord. 
Though the question of discharge would 
depend upon the question w hether the sale- 
deed is voidable or not, yet I think the 
reliefs are so different that it cannot he 
said that the District Munsif did not 
exercise his discretion in a judicial manner. 
The District Munsif having exercised his 
discretion which in the circumstances cannot 
be said to be an improper exercise of 
diseretion, 1 do not think, the plaintiff 
could be allowed to amend his plaint at 
this late stage when on the evidence on 
record he has failed to make out his case 
that Ex. I was vitiated by the fraud of 
the Ist Bode. ie o 

i 
. 


1002 * : 
In the resu¥t the second apppeal fails and 
` is dienfissed with costs, * 

V. N. Y. 


Z, K. Appeal dismissed, 


4 —— 


CALCUTTA HIGH COURT. 
. Ciu Rute No. 538 or 1924. 
i ; July 29, 1924. "ET 
Present:—Mr. Justice B. B. Ghose, . 
HARA MOHAN SAHA—PETITIONER 
e . versus 
SUDHANSHU BHUSAN PAL 
"AND ANOTHER—OPPosrTE Parry. 
Provincial Small Cause Courts Act (IX of 1887), s. 
28-—Civil Procedure Code (Act, V of 1908), s. 115, 0. VIT, 
v. 10, O. XLIII, r. 1 (a)—Return. of plaint by Small 
Cause Court for: presentation to ordinary Civil Court 
— Return of plaint by Civil Court —Order, whether 


appealable—Revision—Question of title—Procedure in. 


ivil Court. : . .. 
C cre a. plaint has been returned under s. 23 
of the Provincial Small Cause Courts Act to be pre- 
sented to another Court and itis presented to. an 
.ordinary Civil Court, an order passed by the latter 
Court directing: the return of the plaint for pre- 
sentation to the proper Court is not an order passed 
. under O.-VI, r. 10 of the O. P. C. and is nol, there- 

fore, appealable. under O. XLII, r. 1 (a) of the Code. 


Such an order is consequently open to revision. [p.. 


col. LY i 
andis badat Koer v. Slieodhar Prasad, 18 Ind. 


5: 18 C. W.. N. 389, followed. 
Or a plaint is presênted to a Civil Court 
under an order made under s. 23 df the Provincial 
Small Cause Courts Act, the case should be ‘tried as 
framed, and the, question of title should be gone into 
only incidentally; in order to decide the merits of « the 
caso. Tho nature of the suit is nof altered and it 
renains 2 snit cor the nature triable by a Small 

&e Court. [ibid. i 
0 ali posu Kal ore v. Izcataunissa Khatun, 24 C. 

557; 12 Ind. Deeg (N. 8.) 1040, followed. POM 

Rule against an order of the Munsif, First 


Court, Dacca, in Small Cause Court Buit 


- No. 1521 of 1923, exercising the powers of a 
qe -of Small Causes, dated the 15th 
February 1924 and 24th March 1924, - 
Babus Gopal Chandra Das and Satyendra 
Kishore Ghose, for the Petitioner. 
. Babus Mohendra Nath Roy and Heméndra 
Kumar. Das, for the Opposite Party. ~~ 
JUDGMENT.—This -Rule was obtain- 
ed by the'plaintiff in the Court below and 
-the questions’. involved in this are of a 
somewhat peculiar nature. j 
brought a suit against. the defendants in 


the Court of Small Causes at Dacca, claim- 


ing Rs. “120 as damages against the de- 
fendants Íor.use*and occupation ofa cer- 


- 


The plaintiff 


HARA MOHAN SAHA V, SUDHANSHU BHUSAN PAL. [85 I. O. 1925) 
‘tain piece of land which the plaintiff claim- 


ed to be his property. The. defendant - 
disputed the plaintiff's title and claimed 
title to half of the property in himself. 
'The learned Small Cause Court Judge was 


‘of opinion that the relief claimed by the 


plaintiff depended upon qüestions of title 
to immoveable property which the Small 
Cause Court Judge could not finally deter- 
mine and he, therefore, made an order for 
the return of the plaint to be pwesented 
to a Court having jurisdiction to deter- 
mine title. The order of the Small Cause 


_ Court Judge runs as follows:—‘It is accord- 


ingly ordered that the plaint be returned 
to be presented to a Court having jurisdic- 
tion to determine the plaintiffs claimed 
title to the immoveable property mention; 
ed inthe plaint.” This is in accordance 
with the provisions of s. 23 of the Provin- 
cial Small Cause Courts Act. ^" What 
happened afterwards was thatthe plaintiff 
in pursuance ‘of that order presented the 
plaint to the Civil Side of the same Court, 
the Presiding Officer being a Munsif having 
jurisdiction to try asuit for the money 
claimed in the plaint.: The learned Munsif, - 
however, thought ‘that the value of the 


entire property which the plaintiif claimed , 


was Rs. 11,500 and as.a suit of that value 
was beyond his jurisdiction he was of 
opinion that he could nol entertaií the 
suit and he made an order- "that the 
plaint should be returned to the filing 
Pleader for presentation to, the proper 
Court according to te former return order 
under & 23 of the Provincial Small 
Cause Courts Act: This order is dated 
the 24th March 1924. The learned Vakil 


. for the petitioner contends that the true 


meaning of thè order made unders. 23 
was that he should present his plaint to 
a Civil Court -having jurisdiction only to 
try his suit as he valued it, that is to 
say, to give him relief to the extent of 
Rs. 120and he had so presented the plaint 
to the Court having jurisdiction ‘to try 
that suit and the order made by the Munsif 


| on the 24th March, 1924 was, therefore, 


without jurisdiction. f - 
A preliminary objection has been taken 


“on- behalf of the opposite patty that as 


the order for return of the plaint 1s appeal- 
able, as it must have been passed under 
O. VII, r. 10, C. P. C. from which an appeal . 
is allowed under O. XLIII, r. (a), his appli- 
cation for reviSion ‘is ‘incompetent. The , 
learned Vakilfor the petitioner, however, - 
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relies on the case of Chander Badan Koer v. 
Sheodhar Prosad (1), where it was held 
by a Division Bench of this Court that if 
a plaint has-been returned under s. 23 of 
the Provincial Small’ Cause Courts Act to 
be presented to another Court and it is 
presented to an ordinary Civil Court, any 
order for return of the plaint by the Civil 
Court afterwards is not an order under 
O. VII, r. 10, C, P. C. and, therefore, no 
appeal lay from such an order. Iam bound 
by the decision and I must hold that there 
was no appeal against the order of the 
Munsif dated the Z4th. March 1924, 

The question then simply turns upon 
this as to. whether the order of the Smell 
Cause Court Judge dated 15th February 
1924 returning the plaint should be so con- 
strued that it should be presented to a 
‘Court having jurisdiction to try a question 
of title relating to immoveable property 
worth Rs. 11,000 odd or whether it was 
an order simply that the plaint as framed 
should be presented to a Civil Court for. 
decision. : The question depends upon a 
consideration of the nature of the relief 
claimed by the plaintiff in the suit. It, 
has been decided in a number of cases, of 
which I need only. mention the case of 
Kali Krishna Tagore v. Izzatannissa K hatun 
(2, that when à suit is presented to a Civil 
Court in pursuance of an order made by 
a Small Cause Court Judge under s. 23 of 
the Provincial Small Cause Courts Act, 
the nature of the suit is not altered. 1t 
remains a suit of the nature triable bya 
Small Cause Court, and although an appeal 
is allowed from the judgment passed by 


a Munsif in such a case, a second appealis ` 


incompetent on the ground that the suit is 
of a nature triable by a Small Cauge Court. 
It seems to me, therefore, to be reasonably 
clear that when a plaint is- presented to 
the Civil Court under. an order made 
under s. 23 of the Provincial Small 
Cause Courts. Act the case should be tried 
as framed and the question of title may be 
gone into only incidentally in order to de- 
cide the merits of the case. 
apparent from the concluding words of s. 23 
of the Provinciat Small Cause Courts Act 
which are:—"Heturn' the plaint to be pre- 


sented to a Court having jurisdiction to 
determine the title," It does not say, 


" determine the title finally.” The only 
object as iteseems to me of this section 


1) 18 Ind. Cas. 325; 18 C. W. N. 380? 
6 340. 557; 12 Ind, Dec. (x. s.) 1040, 


This is also: 


1003 
is to relieve the Smal Cause @ourt from 
going into complicated questions of title. 
It does not mean thft where the claim is 
one coming within the jurisdiction of the 
Provincial Small Cause Court it should 
be converted into a claim for title to im- 
meveable property when the plaint is 
directed to be returned under .s. 23 of the 
Act. 

.On these grounds I am of opinion that 
the order of the learned Munsif dated the 
23rd March 1924 is without jurisdiction 
and must be set aside. The Rule is ab- 
solute. The learned Munsif is directed to 
entertain the plaint and try the suit ac- 
cording to law. : 

The petitioner is entitled to his costs 
in this Court. I assess the hearing-fee at 
three gold mohurs. 


Z. K. Rule made absolute. 


MADRAS HIGH COURT. 
Seconp Civiu APPEAL No. 751 or 1922. 
eptember 25, 1924. . . 
Present: —Mr. Justice Madhavan Nair. 
Tun MADRAS & SOUTHERN MAHA- 
RATTA RAILWAY Co., Lr». —DEFENDANTS 
— APPELLANTS . 
. versus : 
GUNDAPU GOPALAKRISHNAMMA— 
PLAIN rips—RESvONDENT. 

Carriage of goods— Risk Note Form "B'"—Suit for 

damagss for non-delivery~-Wilful neglect —Burden of 
roof. $ 

4 In a suit for damages against a Railway Company. 

for non-delivery of goods consigned under Risk Note 

Form "B," the burden lies on the plaintiff to prove that 

the loss was due to the wilful neglect of the Railway 

Company or its servants. [p. 1004, col 1.] 

Bombay Baroda & Central India Railway Co. v. 
Ranchhodlal Chotalal.& Co., 52 Ind. Cas. 516; 43. B. 
189; 91 Bom. L. R. 779 and Smith, Ltd. v. Great 
Western Railway, (1922) 1 A. C. 178; 91 L J. K. B. 423; 
97 Com. Cas. 247; 38 T. L. 2.354, followed. 

Where thers is no evidence to prove that the loss of 
goods was caused by the wilful neglect of the Com- 
pany or its servants, the plaintiff must fail [ibid] 


Second appeal against a decree of the 
Court of the Subordinate Judge, Baptla, 
in A.S. No. 121 of 1921, preferred against 
tht of the Court of the Additional 
District Munsif, Baptla, in O. S. No. 762 
of 1920. 

Messrs. Brighwell and. Moresly, for. the 
Appellants. e E 
Mr. V. Ramdoss, for the Respondent, 
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JUDGMENT.—The defendants, the 
M. & S. M* Oò., Ltd, are the appellants. 
Tite Second: appeal arises owt of a suit in- 
stituted by the plaintif for the recovery of 
Rs. 597-and odd being, the price of a bale 
of yarn entrusted to the defendants and the 
amount of loss-süstained by him on account 
of the non-delivery of the bale at Chirala, 
The bale in question was sent from Salt 
Cotaurs to Chirala under Risk Note, Form 


* B." The bale was loaded in a closed waggon: 


which was sealed on both sides and its loss 
was discovered after the arrival of the train 
at Bitragunta Railway Station. The Dis- 
trict Munsif, holding that the loss of the 
bale was not due to the wilful neglect of 
the defendant Company, or its servants, 
dismissed the plaintiffs suit. The Subor- 
. dinate Judge held that the wilful neglect 
of the defendarit Company, was proved "and 
reversed the decree of the District Munsif. 
It is clear from the authorities brought 
to my notice that the consignment having 
been made under a Risk Note Form “B” (Ex. 
IL), the burden lies on the plaintiff to prove 
that the loss was due to the wilful neglect 
ofthe Railway Company or its servants. 
[see Bombay Baroda & .Central India 
Railway Co. v. Ranchhodlal & Chhotalal & 
Co. (ly and Smith, Lid. v. Great Western 
Railway (2). It was faintly argued by Mr. 


Ramdoss for the respondent that the defen- ` 


dant musteprove that there was no wilful 


neglect on the part of the Railway Adminis- : 


tration or its servahts; oy no theft by the 
Railway servants, and reliance was placed 
on S. 76 of the Indian Railways Act, but 
no authority directly supporting the argu- 
.ment was placed before me. 


The only question, therefore, for deter- ` 


mination in this case is whether the plaint- 
iff has succeeded in proving that the loss 
of the suit bale was caused by the wilful 
neglect of the Railway Company, .or its ser- 
vants. lt has been argued by the appellant’s 
learned Counsel that there is no evidence 
to prove that there was any wilful neglect 
on the part of the defendants. The two 
witnesses for the plaintiff do not refer to 
any wilful neglect, and in. my opinion, the 
evidence of D. W. No. 3 relied upor by 
the plaintiff also does not show that the loss 
was catsed by the wilful neglect of the 
defendant Company, The Subordinate Judge 
Nu 52 Ind. Cas. 516; 


ae (1922) 1 A. O. 178; 91 L. J. K B. 424; 27 Com, 
“Gas 2m 38 T. L. R: 359. e > 5 
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is wrong in saying that it was the duty of 
the guard to check the seals of the waggon * 
immediately after the arrival of the train: 
at every, station.: According to the evi- 
dence, the seals ought to be checked at’ 
every station where the train halts, and the 
guard D. W. No. 3 says that he had done 
so. Hesays that he checked the seals of 
the suit waggon at Allwin Railway Station 
and when train reached Bitragunta the’ 
seals-checking - watcher reported to him: 
that the seal of one side of the spit waggon 
was broken and the door on that side was 
open. D. W. No. 3 them went and inspected 
the wagon. Ashe suggests, the. bale of 
the yarn might have been lost after he 
checked the waggon at Allwin Railway 
Station during its stay there for eight 
minutes; after checking, D. W. No. 3 had: 
done whatever he was bound to do and, 
before he proceeded to check the seals at 
Bitragunta he was informed by the seal- 
checking watcher of the fact that one of 
the seals was broken. I do not think there 
is any evidence to support tho finding of the 
Subordinate Judge that it was the wilful: 
neglect of the Railway Company that caused: 
the loss of the plaintiff's bale of yarn. 
Since there is no evidence to support the 
finding, I set aside the decree of the lower 
Appellate Court and dismiss the plaintiff's 
suit with costs throughout. ; 
V. N. V. 


Z. K. Suit dismissed, 


e 
CALCUTTA HIGH COURT. 
Civi, Ru.e No. 540 or 1924. 
July 28, 1924. 
Present:—Mr. Justice B. D. Ghose. 
GOLAM NABI CHAPAWALA— 
` PETITIONER 
, versus 
F. W. NEEDHAM AND. OTHERS— 
OPPOSITE PARTY. 21.8 
Civil Procedure Code (Act V of 1908) s. 47, O. X XT. 
rr. 35. 98— Transfer of Property Act (1V of 1882), s. 52 
— Execution of decree—Scope of deqree, determination 
of—Duty of Court—Purchaser pendente lite, positron 
of —Deliwery of possession—-Resistance- Proced lure. 
Where a cuestion arises in execution proceedings as 
to what is included in the decree, the Execution Court ' 
must go into the question and decfle it. [p. 1003; . 
cols. 1 & 3] 
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A purchaser péndente-lite is bound by the decree’ 
passed in the suit and his purchase cannot affect any 
rights obtained by the decree-holder under the decree. 
lf such a purchaser refuses to vacate the property 
after a decree has been passed, delivery of possession 
may be made to the decree-holder by remov- 
ing the purchaser under O. XXI, r. 35 of the C. P. C, 
and in case of his resistance io the execution ‘of the 
decree an order may be passed under r. 98 of Order 
XXI. [p. 1005, col. 2; p. 1006, col. 1.] 


. Rule against an order of the Munsif, 
Fourth Court, Dacca, in Miscellaneous Case 
No. 133 of 1923, 

. Babus Sapat Chandra Roy Chaudhury and 
Santi Kumar Roy Chaudhury, for- the 
Petitioner. i : 

Babu Surendra Nath Guka and Moulvi 
Nuruddin Ahmed, for the Opposite Party. 
 dJUDGMEN'T.— This is a casein which 
the petitioner applies under s. 115, C. P. C. 
for the revision of an 
Munsif, Fourth Court at Dacca, The case 
raises a question of some nicety. An order 
has been made against the petitioner under 
O. XXI, r.98, C. P. C., under which. the 
learned Munsif has directed that the decree- 
holders be put into khas possession of the 
decretal land including the land which the 
petitioner before this Court occupies as 
his bari and that his possession be removed 
if he refuses to vacate the same. The con- 


tention on behalf of the petitioner is that: 


r. 98 of O. XXI does not apply to his. 
case, firstly, because in fact he was not the 
judgment-debtor in the case and secondly, 
thatit has not been found that he has been 
Tésisng the delivery of possession to the 
decree-holder at the 
judgment-debtor. The second question that 
has been raised is thatthe decree which was 
one for possession of a certain piece of land 
does not include the portion in dispute in 
thése proceedings ‘on which the petitioner 
before this Court has his bari. i - 
With regard to the second question it is 
contended on behalf of the petitioner that 
thé learned Munsif ought not, in a summary 
proceeding like this, to have gone into the 
question by reference to the boundaries 
given in the decree and upon the oral ‘evi- 
dence’ adduced in the case, but ought to 
have left the matter for decision in a se- 
parate suit. It is contended on behalf of 
the opposite party that the petitioner him- 
self’ invited the Court below to decidethis 
question because he objected to the deli- 
very of Possession: on the allegation that 
this plot of land was outside the decretal 
land, In my judgment; when the question 
ariges às to what is included in a decree in 
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. has been found by the Court 
order passed by the. 


instigation of the’ 


‘position 
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execution proceedings the Execwtion Court 
has got to go into the question as to *rhat 
was decreed, and th& lower Court has fol- 
lowed the proper procedure in deciding 
the question. Fhe finding of the learned 
Munsif is that this disputed portion was 
included in the decree and I do not think 
that Ican in revision interfere with that 
decision. Besides it seems to me that he 
has.duly considered, the question from 
allpoints of view in coming to his con- 
clusion. ^ 

The question there is whether a proper 
order was made by the learned Munsif 
under r.980f O. XXI, C. P. C. The peti- 
tioner in this Court, as I have already 
said, was notthe judgment-debtor, but it 
below that 
oné Ibraliim Haji was one of the judgment- 
debtors against whom, along with other 
persons, a suit for possession was brought 
in the year 1916. During the pendency 
of the suit Ibrahim Haji transferred this 
parcel of land to one Fayzzannessa Bibi 
in the year 1917 and the petitioner pur- 
chased it again from Fayzzannessa Bibi in 
the year 1919. The learned Munsif, there- 
fore, considers that the petitioner having 
been a purchaser pendente lite is the rep- 
resentative of the judgment-debtor, and so 
an order may be passed as against him 
under r. 98 of O. XXI, C. P. C. Itig contend- 
ed on behalf of the petitioner that al- 
though Ibrahim Haji was one of the judg- 
ment-debtors he claimed this portion of the 
disputed land under a different title and, 
therefore, the petitioner could not be in the 
of a judgment-debtor because | 
Ibrahim Haji was .not the j udgment-debtor 
with regard tothis disputed portion. The 
question then {urns upon this as to whe- 
ther Ibrahim himself could have resisted 
delivery of possession of this bit of land in 
execution of the decree obtained against 
him. Assuming that the finding of the 
learned Munsif is correct that this disput- 
ed -plot of land was included in the decree, 
it seems to be obvious that Ibrahim Haji 
could not have resisted the delivery of pos- 
session of this portion of land in execution 
of that decree. If thatisso, the question 
then remains whether the petitioner is a 
-person who is éntitled to offer such resist- 
ance.” Ib isa general principle of law that 
the purchaser pendente lite is bound by the 
decree aud such purchase cannot affect 
any rights obtained. by the edecree-halder 


‘under the decree of the Court. "This princi- 


< 


3006. «3, 
ple: has heen -codjfied in s. 52 of the 


Trangfer- of Property Act and it is also - 


ove 


recognised in r. 102 0,0. XXI, C. P. C. The 


position, therefore; is that the petitioner - 


being ʻa purchaser pendgn(e lite is bound 


by. the decree, and O: XXE r. 35 lays 


down that delivery of possession of immove- | 


able property may be, made by removing 
any person bound by the decree who refuses 
to vacate the property. The petitioner 
before this Court isa person who might 
Be.removed by the Court in order- to 
deliver possession to the decree-holder. 
Therefore the petitioner comes within the 
definition of a judgment-debtor as men- 
tioned-in r. 98 of O. XXI, C. P. O. and it 
was competent forthe Munsifto pass the 
order made against him. A 

-QOnthese grounds the Rule will be dis- 
charged with costs one gold mohur. 


Z. K. Rule discharged. 


OUDH JUDICIAL COMMIS- 
r SIONER’S COURT. 
Seconp Ory1L APPEAL No. 329 or 1923. 
December 16, 1924. . 
Pregent:—Mr, Ashworth, A. J. C. 
. MATHURA DASS—Darenpaxt No. 1 
_—APPRLLANT 
. versus: 
RAMJI MAL AND oTHERS-—PLAINTIFFS— 
RESPONDENTS.  ; rear 
Appeal—New case, whether can be made Admission, 
"part U 
eri ed by father before birth of sons-—Interest taken 
by sons, nature of. : Doo ra 
sw cases cannot, except m exceptional circum- 
stancas, bs made out in appeal. [p. 10J/, col, 1] - 
© Analienee from a Hindu resisted a suit by ths bro- 
thers of the alienor for a declaration that the alien- 
atioa was invalid by reason of the fact that there had 
baenno partition among the - brothers and that the 
property in. dispute was enjoyed by them in co-par- 
canary right, oa the ground that the brothers had 
separated before the date of alienation. The alienee 
admitted in his pleas that ths property in dispute 
was originally ancestral property. It- was found that 
thére-had been no partition among the brothers: - 
` Held, that in appeal the: defendant could ‘not be 
permitted to gə behind his admission that the-property 
wasanéestral and to queation the ancestral charagter 
of the propérty. - Me : : 
Obiter dichum.—- Property acquired by a Hindu father 
Before tha birth of any of his sons descends £o his sons 
as ssparate property and each of the sons is entitled to 
ell his undivided share in the property and his power 
. of alienation in yespect of such share is not subject to 
* any restraint hy his brothers. . - 
» . 
. . . 
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. Second appeal against a decree of the. 
District Judge, Lucknow, dated the 6th 
August 1923, dismissing the appeal against ~ 
that of the Additional Munsif, Lucknow,: 
dated the 5th Sep.ember 1922. | 
. Mr. Makund Beliari Lal, for the Appellant. 

Messrs. G. N, Mukerji and Mo:i Lal, for 
the Respondents, 

JUDGMENT.—This second .appeal: 
arises out of a suit brought by the plaint- 
iftrespondents for a declaration that an 
alienation made by. Raja Ram; defendant“ 
No. 2, their brother, of his one-fourth share 
in acertain house was invalid by reason of 
the fact that there hid been no partition 
among the four brothers and that the house 
^was enjoyed by them in co-parcenary right. 
Defendant No. lis the vendee under the 
sale-deed of Raja Ram dated the 28rd 
"September 1921. The Court of first instance 
held that the only question that arose, 
‘apart from the incapacity of the vendor- 
defendant No. 2 by reason of lunacy, was 


` whether the property (by which it must have 


meant the property in suit) had been. divid- 
ed. . He held that'there had been no separa- 
tion or partilion - between the brothers and, 
therefore, there had been no division of the 
house or of their interests therein between 
.them.. On appeal, the Distriet Judge of 
Lueknow stated in his judgment "itis admit- 
ted that the house in suit was purchased by 
the father of the plaintiffs and defendant 
No. 2 and that since his death they are in 
possession.” From this he concluded,..a8 
follows:—“In the hands of plaintiffs and de- 
fendant No. 3 the house in suit is ancestral 
property.” : : 

Iu this appeal itis shown that the house 
was purchased by the father of the four 
brothers on the 25th of September 1891. The 
eldest eof the four "brothers, in February 
1922 when this suit was brought, was aged 
93. He could not have'been born at the date 
when his father bought the house. The 
house was thus, itis contended, the self- 
acquired property.of the father. When it 
cme'into the hands of the sons it descended 
to them as. separate property: .[see 
Katama Natchiar v. Raja of Shivagunga (1).] 
None of these sons have any children. The 
four brothers, thereforé, held, the house: 
mot às co-parceners and.any one of ‘them 
could sell his uadivided Share. The pos- 
‘sibility of the defendant No. 2 being entitl- 

(1) 9 M. I. A. 539 at p. 613; 2 W.:R. P. O. 3l; 1 
Fan O? J. 520; 2 Bar, P, C. J,e25; 19 E. R843. 
(P. O. . . . NEED 


^ ^ ~ 
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ed to sell his share imthe house, even in 
the absence of sepáration between the 
brothers, on the ground that the house was 
not ancestral joint property, was consider- 
ed by neither of the lower Courts. It is 
urgel by the respondents' Counsel. that if, 
the Court.of the first instance had framed 
an issue on this subject, they might have 
been able to prove that the father of the 
.four sons bought the house out of funds 
left him by his father, and if a person buys 
property out of funds left him by his father, 
then the firoperty.is.not his self-aequired 
property. It is stated that the reason why 
the defendant did not tender evidence on 
this point was that in the Court of first in- 
stance the defendants admitted that the 
property was ancestral. 'lThis admission is 


recorded in the proceedings of 3rd May . 


1922. The passage is as follows;—-' The 


lst defendant does not contest thesuiton ' 


the groundthat the sale-deed was execut- 
ed by the 2nd defendant for the benefit 
of joint family, for there was no joint family 
when the sale-deed was executed. The 
house in question is ancestral property of 
the family." Theappellant's Counsel's con- 
tention in reply is that by admitting the 
house to be ancestral they merely meant 
that it came to the sons, from the father 
and ‘not necessarily from the grandfather. 
'This contention must be rejected on two 
grounds. The first is that the ordinary 
meaning of ancestral is not that in which it 
is contended that the term may have been 
used. The second is that, in the proceed- 
ings referred to, the appellants clearly took 
- their ‘stand on an alleged separation bet- 
ween the sons and on nothing else. The 
case has been very ably argued by. the 
appellant's Counsel in this Court and if he 


had appeared for theappellantin the First . 
Court the appellant would very probably. 


have been successful. But new cases cannot, 
except in exceptional circumstances and I do 
not hold such to exist in this ease, be made 
out in appeal . : 

‘An attempt is made to uphold the find- 
ing ofthe lower Courts on the ground that 
the First Court found that Raja Ram was 
' g lunatic and' incompetent to transfer the 

house. This question of the capacity of 

Baja Ram was not considered by the lower 

Appellate Cou as it felt that it could 
. decree the suit on other grounds. 

plaintiff-respondent could only get a declara- 

tory decree that’ the sale should mot affect 


them in the event of Raja Ram dying with- 
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out issue or any heir with a, better title 
to succeed than the three plaintiffs, This 
is not whatethey , claimed. What they 
claimed is à declaration that the sale was 
void ab initio., They cannot get this relief, 
If they think fit they presumably could 


“sue for the declaratory decree of the kind 


indicated and this judgment would not stand 
in the way of such asuit. 

For the above reasons I dismiss this 
appeal with costs. 

Z. K. 

i Appeal dismissed. 


. CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROREE No. 457 
or 1922. 

May, 14, 1924. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
HoOoN'BLE Str BIJOY CHAND 
MAHATAB-—PLAINTIFF—A PPELLANT 
versus 
NILMONI LAHIRI AND oTBERS— 


DEFENDAN'iS— RESPONDENTS. 

Limitation, operation of— Cause of action, accrual 
of—Putni taluk, sale.of—Sale set asideg-Restoration 
of possession—Rent, stit for—Limitation. 

The period of limitation ig extended where there 
has been a suspension of the cause of action or where 
the cause of action has accrued not on the date indicat- 
ed in column 3 of the Schedule to the Limitation Act 
but on a subsequent date for no fault of the plaintiff. 
|p 1008, col. 1.) i . 

Ranee Surno Moyee v. Shooshee Mokhee Burmonia, : 
12 M. I. A. 244; 11 W. R. P. C. 5; 2 B. L.R. P. C. 10;2 
Suth. P. O. J. 173; 2 Sar. P. O. J. 424; 20 E. R. 331; 1 
Ind. Dec. (x. s.) 489 (P. C.), followed. 

Huro Pershad Roy v. Gopal Das Dutt, 9 C. 255; 12 C. 
L. R. 128; 9 I. A. 82; 6 Ind. Jur. 546; 4 Sar. P C. J. 
363; 4 Ind. Dec. (v. $.) 820, (P. C.) and Janaki Nath 
Sinha Roy v. Bejoy Chand Mahatab, 64 Ind. Cas. 315; 
33 C. L. J. 366, referred to. 

Time runs from the date on which the rights of the 
party suing are finally settled, giving birth to his 
cause of action, and once it starts running it cannot be 


. Stopped by any act which does not bring about any 


change in those rights. [p. 1010, col. 1.] 

The operation of ai original decree is not suspend- 
ed by the presentation of an appeal nor is it interrupted 
where ea of appealis one of dismissal. [p. 
1004, col. 2. Kd 

ukum Chand Boid [Juscurn Boid] v. Pirthi Chand 
Lal, 50 Ind. Cas. 441; 46 C. 670; 23 C. W. N. 721; 17 
A. L. J. 514; 36 M. L. J. 557; 21 Bom. L. R. 632; (1919) 
M. W: N. 258; 30 C. L. J. 71; 26 M. L. T. 131; 10 L. W. 


: 410; 46 I. A, 52 (P. C.), followed. 


Where the sale of a putni taluk is subsequently sêt 
aside and the patnidars ave put in pogsession of the 


. 


aani 
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rent is pgt an-end to.on. the date of such restoration, 
and limitation for tho recovery `of gent commences 
“from the date of such restoration of possession to the 
"putnidars. The mere fact that an appeal is preferred 
from the order setting aside the ealeg which is subsé- 
quently dismissed, “does not affect the question of 
limitation- Íp.. 1008, col. 2.] 


- Appeal against the decree of the Addi- 
tional District Judge, Hooghly, dated the: 
3lst of August 1921, modifying that of the 
Subordinate Judge, '3rd Court of that Dis-.. 


triet, dated the 28th of May 1920. 


Dwarka Nath Mitter and Babu Sarat 
ae Mitter; for the Appellant. 

Babus sib Chandra “Palit, Mani Lall 
Bhuttacharji, Charu Chandra Biswas, 
Bhupendra . Kumar Ghose and Nagendra 
ahh Ghose, for the Respondents. > 


JUDGMENT. g 

Suhrawardy, d.—This appeal in- 
volves an important question of limitation, 
though, in my judgment, not one of great 
difficulty. The appellant Maharaja “had 
brought -a putni, held by defendants Nos. 
l to ^4 to sale under Regulation VIII of 
1819 for arréars of rent -for the first six 
months of 1321 (B. S.). 


on the 17th : November 1914, and pur- 


chased by defendant No.. 5. Tt was again 


'put up to sale on the 16th November 1916 
and purchased by defendant No. 6. There 
was.a subsequent sale underthe Regula- 
tion and the putni was again sold on the 
16th "November 1918 and purchased by 
defendant No: 7. 
defendants Nos. 1 to 4 brought a suit for 


setting aside .the' sale, of the “putini on the- 


l7th November, 1914.' The sale was set 
aside -by the- Subordinate Judge on thè 
23rd December, -1915. Against that decree 
the Maharaja preferred an appéal which 
was” dismissed . by the. District’ Judge on 
the. 5th Decembéi; 1918.. Though the sale 


wag’set aside, the deféndants Nos:. l to 4: 


- were not put in possession of the putni on 
account’ of the subsequent sale of thé putni. 
On the 12th November, 1919, the present suit 


was brought -by the plaintif for recovery . 


of-arredrs of rent from. the defendants 


"Nos, l to 4 and the other purchaseis of 


‘the putni, The claim a8 against the de- 
fendants Wos. 1 to 4 “ conisisted of rent for 


“the “years 1821 and 1392. Both the Courts - 
“below have decreed the’ plaintifi's claim.in © 
só far' as it relates to 1322 but ‘have: diss 


amfssqd-the suit for rent for thé veár" 1321 
“on the- L des of limftation, s “baye” 


. 
e... 
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oe the suspengion.of the geminda?’i $right torécover ' 


The putni was sold' 


In the meantime the. 


"barred by 
‘held that thé cause of action remained i ij. 


have 


[55 f. Q. 19851" 


held that time should “bë 'computed from ^ 
the date of the decision of the First Court ' 

im the suit for setting aside the . &ále, > 
namely, the 231d December; 1915. ar di 


+ 


It is. argued before’ us that. the view ; 


.tüken by the Courts below is wróng and, 


that time should run from 5th December, . ; 
1918, the date of the decree of the District 
J udge on appeal. In support of this view 
reliance has been placed on the ease of ` 
Ranee Surno Moyee-, v.- Shooshee Mokhee < 
Burmonia (1). That case, in myeopinión, ; 
does not -materially help the appellant. . 
The scope of that. decision has beén ex- | 
plained by the Judicial Committee in the ; 
case of Huro Pershad Roy v. Gopal. Das | 3 
Dutt (2). In Rance Surno Moyee's. case (1), tlie 
question that is now before us did not arise ` 
as the suit was within time Whether thé ` 
period was caléulated from the date of the - 
decree of the First Court or from the. 
date of the decree of the Appellate Court. , 
But there are valuable observations—in., 
that case which have been the subject óf’ 
consideration in numerous cases before 
the Judicial Committee and the High ' 
Courts. of India and which. are of great’ 
assistance in -the determination of the 
question before us. The sale in that case 
was that of a putni under Regulation VIII, 
of 1819. It was subsequently Rei, aside in a. 
suit by: the putnidar who was put in pos- 
session by virtue. of-that decree, The 


'zemindár subsequently brought a suit for: 


arrears of rent. . The defence. was that. 
time ought to bé reckoned from the date 
on which the rent accrued due and as ib; 
was more than three years. the suit was. 
limitation., ` Their Lordships , 


suspense: till the: putni sale was set aside; . 
and further, that, when the tenant took: 


- possession of the: pütni he did.so with all; 


the. obligations to pay rent. . Hé took bäck” 
the estate subject ‘to the ‘obligation to. 
pay rent and the particular arrears of rent., 
claimed in that ‘case must ., be taken to” 
‘become due in the year in which: 
the restoration was alleged to have taken 
place. Applying: this principle to the facts, 
of this ease, it appears that after 1915, 
there was no suspension of the cause of 


a 2 M. L A. ?44; iiw.m.» Ö. 5; 2 D. 


ph 0. Dah P. OJ. T 6 3. aM, 30> 
E. R. 331; 1 Ind. Dec. (v.s) 489 (P 
(3) 9 0235; 12 CL. Pj A 82; 6 Ind; 


Jur: 546; 4 og P,O de 364 4 dod 


el. ‘Dee. (, -8.) 890 


Regulation VIII of 1819. 
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action and ‘there was no bar to the plaint- 
iffs bringing a suit for rent. The principle . 
which in the cases beginning with the 
casa "of Ranee Surno’ Moyee. v. Shooshee 
Mokhee Bürmonia(!) has” been followed is. 
that the period of limitation has been ex- 
tended where there has been a suspension 
of the cause of action or where the cause 
of action has accrued not on the date indi- 
cated in column 3 of theSchedule to the 
Indian Limitation Act, but at a subsequent 
date for no fault of the plaintiff. This 
view has s been clearly- expounded .by- 
Mookerjee, J., in the case of Janaki Nath 
Sinha Roy v. Bejoi y Chand Mahatab (3). ‘The 
facts of that case are almost indistinguish- 
able from those of the present one. “There 
the sale of the putni was set aside. on the 


28th May, 1910 by the decrée of the First . 


Court of that’ date. .The zemindar took it 
to the Appeal Court and the appeal was 
dismissed on the 2nd: May 1912. In the 
interval. on the .4th October, 1910, the 
plaintiff paid rent to the defendant land- 
lord tó prevent further sale under the 
Regulation. He subsequently. brought a 
suit for the refund of .the money thus 
paid. to the landlord. : The learned Judges 
held: “Nor can it be: suggested that there 
was since the 14th October. 1910 (the date , 
of the decree. of the First Court) any’ 
period of time, when the right of the plaint- 
iff to institute. the present. “suit was sus- 
pended by reason of circumstances over 


“which he had no Control; soas to entitle- 
"him-to invoke the aid of the rule laid 


down by' the Judicial Committee.” A. 
point, very ‘similar to the presént one, was 
decided in the case of Bejoy Chand Mahatab 
v. Tinkari Bannerj "jee (4). There the sale: 
of the puti was ‘set aside . under s. 14 of. 
The Suit was 
brought. by .the auction-purchaser*at the 

sale: for : recovery . of. money paid. to the 
zemindar as. rent.: The learned. Judges’ 
Held ‘that such a suit brought more than. 
three” years after the date of the decree 
of the First Court setting aside the putni- 
sale and the last ofthe payments made on. 
account of rent .is .barred by limitation. 

In my opinion, the principle laid down in- 
that suit which ‘was one for recovery of. 
rent from the landlord by the purchaser - 
will equally apply in the suit where the- 
landlord is: seeking to recover rent. The. 


question, as to Whether ied should be. 4 


(3) 64 Ind. Cas 315; 33 O. I, J. 8 nas 
$4) 58 Ind. Cas, 744; a C W. x CA ME 


. 64 
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counted from the date of the décree of the 
First Court or of the Appellate Court, is to 
my mindset at rest by the judgment of 
in the case of 


Sir Lawrences . 
Jenkins, in delivering the judgment of 
the Court, made ' the “following observa- 
tions:- “ "Whatever may be the theory 
urider ‘other’ systems of law, under the 
Indian law and procedure an original 


-decree is not shspended by presentation of 


an appeal nor is its operation interrupted 
where the decree on appeal is one of dis- 
missal.” In that case the plaintiff brought 
a. suit against the zemindarto recover a 


certain sum he had paid as purchaser of 
à putni taluk. The sale of the putni was 


set aside on the ‘24th August 1905 by the 
District Judge. That decree was affirmed 
by the High Court on the 3rd August 
1906. The Judicial Committee, in these 
circumstances, held that time should run 
from the 24th August, 1905, the date of 
the deeree- of the District Judge. The 
facts may be different but in principle 
there is hardly any difference between 
that case:and the present one. The view, 
I have adopted, seems to "be in consonance 
with common sense. The appellant should 
not be allowed to get extension of time 
by -his own act which did not succeed. 
After the decree of the Subordinate Judge 
on the 23rd.December 1915, he was entitl- 
ed to bring a suit fon rent. Instead of 
doing that “he preferred an appeal to the 
District Judge which proved unsuccessful. 
It is argued that by preferring this appeal 


-to the District Judge the plaintiffs right 
‘to bring a suit was suspended and that ` 
-if He had brought one he 


would have 
been met by the defence that the matter 
was pending’ litigation, I do not think 
that this contention is sound. The de- 
fendant having himself brought a suit for 
the setting aside: of the sale could not 
have been heard to say that he was not 


liable to pay rent till the decision, of the 


Appellate Court. In this connection refer- 
ence may be made to s. 9 of the Limitation 
Act which enacts that where time once 
begins to run it cannot be interrupted. 

Jt has been finally argued on the use 
of the expression “final deoree".in some 


(5) 50 ind. a er 460. 670; 23 O. W. N. 721; 
8 M. L. J. 557; 21 Bom. L. R. 632; 


, 514 
dioi. M. W. N. 258; 30 G. L. 4. f 30M LL T LB 


10 L, W, 416; 46 1. A PG 
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of the judgments of the Judicial Committee 
that timeeought to run from the last dec-^ 
ree*in the litigation. We have come, 
-across theexpression tn Ranee Surno Moyee 's 
case (1) There the question whether time 
should run from the first decree or the 
final decree was not, as I have observed, 
‘before the Judicial Committee. That ex^ 
‘pression was used in the sense in which I 
understand it, namely, 
settles the rights of the parties and puts 
the plaintiff in a position to bring a suit.: 
This Seems to be the view of their Lord- 
. ships. In Aangayya Appa Rao v. Bobba 

Sriramulu (6), the suit was one for rent. 

The Courts in India held that time should 

be counted from the end of each -fasli 

year. Under some Madras Regulation it 
was necessary for the plaintiff to have the 
rent ascertained. The plaintiff thereupon 
brought asuit before the Head Assistant 
Collector for the purpose. An appeal was 
taken from him to the District Judge who 
made some modifications in the decree and 
finally’ the High Court made further varia- - 
tions 
tendered; and thus by the decree of, the 
“High Court, dated the 29th October 1889 


the conditions of the tenancies, including . 


the rates of rent, were finally determihed, 
On these facts, their Lordships observed 
that they were of opinion that in such 
cases no qrrears were due till the rates of 
rent were ascertained by the decree of the 
High Court of the-29th October 1889 and 
that limitation ran. from that date. The 
true view ofthe matter is that time runs 
from the date on which the rights of the 
_ party suing are finally settled giving birth : 
to his cause of action and that once it, starts: ` 
: running it cannot be stoppéd by any acti: 
which does not bring about any change in 
those rights. I have no doubt; in my mind, 
that in the present case limitation ran ‘from 
the date of the Subordinate Judge's decree, 
namely, the 23rd December, 1915. The view 


taken by the lower Courts is correct aad this ` 
The - 


appeal must be dismissed with costs. 
defendants Nos. 1 to 4 will get full costs 


- while the defendants Nos. 5,6 and7 will 
get half costs each. : 
. Duval, J.—1 agree. 
Z. K.* Appeal kane 
(6) 27 M. 143; 8 O. W. N. 162; 14 M. L, dv 1: 6 
oy. 241; 91 I, A. 17; 8 Sar. P. G zt k17 


WARI SARAN S1NaH v, MOHAMMAD BRADAT HUSSAIN. 


the decree that 


in the terms of the pottaks-to be- 


feb i. 6. 1955] 


PATNA HIGH COURT. 
Civi, APPEAL No. 244 or 1923. 
. August 1, 1924. 
Present:—Sir J wala Prasad, Kr. 
Acting Chief Justice, and 
Mr. Justice Kulwant Sahay. 
- HARI SARAN SINGH AND OTHERS-— 
PLAINTIFFS—À PPELLANTS 
. versus 
Syed MOHAMMAD ERADAT HUSSAIN ' 
—DEFENDANT— RESPONDENT. i 
Civil Procedure Code (Act V of 1908), O. XXII, 
vr. 4, 9, 0. XLIII, r. 1 (k)—Appeal-eDeath of res- 
pondent-—Application for substitution not filed within - 
limitation—-Procedure—Order refusing. application 
filed after expiry of period—Appeal, whether lies 
nore of death—-N egligence and delay, absence 


When during the pendency of an appeal a respond- 
ent dies and no application for substitution of. his 


- legal representatives is made within the period pres- 


cribed by law, the appeal abates automatically under 
the provisions of O. XXII, r.4 of the C. P. C., and 
an application which is thereafter made for sübstitu- 
tion of the legal representatives of the deceased must 
be treated as an application for setting aside the 
abatement and then for substitution." An order re- 
jecting such an application is open to appeal under: 
the provisions of O. XLIII, r. 1 (k) of the Code, which. 
is applicable to the abatement or dismissal of an 


` appeal as well as to the abatement or See of a 


suit. [p. 1011, col. 2.] 

Once the respondents to an appeal are “served with 
notice of the appeal it is not the duty of the appellant 
/to be on the lookout and to be always enquiring as to 

we the respondents are alive or dead. [p. 1012, 
co. 

One of the respondents to an appeal : who wan a 
pardanashin lady residing in the interior ofa dis- 
trict other than that in which the appellant lived and 
who had been served with notice of.the appeal, died 
before the appeal came on for -hearing, and an appli- 

_ cation for substitution of her legal representatives was 

made after the expiry of the period prescribed for such. 
-an application. The appellant alleged that he had 
becomé aware of the death of the respondent only a 
week before the application was made: . 

: Held, (1) that the application must be^freated as an, 
applieation to set aside the abatement utider O. XXII, 
r. 9 of [he C. P. O., as the appeal had abated 
automatically on the expiry of the. period prescribed 


_for ae an application for substitution ; [p. 1011, 


col, 2 

'(2) that under the circumstances of the case -the 
abatement should be éet aside as the appellant had 
not ad guilty of any negligence or delay. [p. 1012, 
còl. 

"Appeal from an order ofthe Additional 
District Judge, , Patna, dated the 26th 
September 1923. 

Messrs. Janak Kishore, Bindhyachal 
Prasad and” Rajeshwari Prasad, for the 
Appellants, 

Messrs. Khurshaid Husnain and B. G 
Mittra, for the Respondent. - 


< JUDGMENT.. . 
Kulwant Sahay, J.—Thisisan n appeal 


eo 4 4 
fás t. d. 1925] 
against an order of the Additional District 
. Judge of Patna dismissing the appellant's 
appeal pending before him on the ground 
'that no application for substitution had 
been made within time as regards respond- 
ent No. 2 who had died during the pen- 
dency of the appeal He further ordered 
that as the appeal could not proceed in the 
absence of the heirs ofthe deceased resi: 
pondent, the appeal be dismissed as against 

the other respondents also. f 
A preliminary objection has been taken 
by the learned Vakil for the respondent’ 
that no appeal lies against this order to this 
' Court, His contention is that the appli- 
cation filed by the appellant before the 


: H i i r né 
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. On the 18th September 1923 the appellants 
filed an application for substitution gtating 
that Musammat Bibi Amna the deceased 
respondent, had died leaving certain heirs 
whose names werg set out, that the appel- 
lants had come to know of the death of the 

‘respondent on the 10th September 1923 on 
seeing the order of the Court dated the 20th 
July 1923, and that the deceased respondent 
was a pardanashin Muhammadan lady and 
had died at -Yusufpur, in the District of 
Muzafferpur and that the appellants were 
residents of Jalalpur, Pargana Phulwari, 
District Patna and, therefore, the appellants 
could not ascertain the actual date of the 
death of the said respondent No. 2. This 


lower Appellate Court was an application: application was headed as one under O. 


for substitution under O. XXII, r.4 of the 
C. P. C. and the prayer in that application 
was for substitution of the legal représen-- 
tatives of the deceased respondents. This 
application had been réfused by the District 
Judgeand there is no provision in the C. 
P. C. giving a right of appeal to the appel- 
lant against ari order refusing an application 
for substitution. 

The ground taken may be correct in so fax 
as the"form of the application is concerned 


but we have to look to the substance of* 


the application and not merely to the form 
of it. What-happened was that the res- 
.pondent No. 2, Musammat Bibi Amna, died 
on the 22nd March 1923. On the 20th 
July 1923 the Vakil for the deceased res- 
pondent informed the Court that his client 
was dead. This was after the service of the 
notice of the appeal upon the respondent 
and after.she had entered appearance in 
the appéal. Thereupon the learned Judge 
made an order to the efféct that the appel- 
lants be informed and they do take neces- 
sary steps at once. On the 10th September 
1923 the appellants filed an application 
before the Distriet Judge in which they 
stated in para. 2 that although an order 
had been made to the effect that; the appel- 
lants be informed about the death of the 
respondent no such information had been 
given to them and in para. 3 they stated 
that they had come to know of the death 
of the deceased respondent for the first 
time on the 10th .September 1923 and by 
this application they applied that the res- 
pondent No.°1 who was a relative of the 
deceased respondent may be directed to 
disclose the name of the heir of the re3- 
*pondent Ne. 2. As [have said this appli- 
cation was filed on the 10th September 1923, 


XXII, r. 4 and the prayer was that the 
legal representatives named in the petition 
may be made respondents in place of the 
. respondent No. 2. Now it has been argued 
- that this was an application for substitution: 
under O. XXII, r. 4 and not an application 
for setting aside the abatement of the 
appeal under O. XXII, r.9 of the C. P. C. 
, Order XLIII, r. 1 (k) of the C. P, C. provides 
` for an: appeal against an order under 
O. XXII, r. 9 refusing toset aside the abate- 
ment or dismissal of a suit and it has been 
argued by the learned Vakil for the res- 
 pondent that the present order which was 
passed on the application for substitution 
was no&an order refusing toset aside the 
abatement or dismissal of the appeal. 
Havingiregard to the *cireumstances of the 
case I am of opinion that the application 
filed onthe 18th September 1923 must be 
-treated as an application for setting aside 
theabatement and dismissal of the suit. 
When a-respondent dies and no application 
for substitution is made within the period 
prescribed by law, the appeal abates 
automatically under the provisions of O. 
XXII, r. 4and the application which is filed 
after the abatement of the appeal must be 
an application for setting aside the abate- 
ment and then for substitution. No doubt 
‘there is no prayer in the application filed 
on the .18th September 1923 asking the 
Court to set aside the abatement but having 
refard tothe nature of the application it 
must be treated as if the appellants 
‘wanted substitution to be made which 
substitution could only be made after the 
setting aside of the abatement and, there- 
fore, in substance this application was an 
application for setting aside the abateraent 
and then for substitution’ This wbs tho 


loi, 


view taken under similar circumstances jin 
the cases of Éachmi Nfirain v. Muhammad 
- yusuf CL) and. Badul. v..Nanaini (2). 
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merits of the case I am. clearly of opinion - 
that this isa fit@ase in which the abatement^ ' 
The, 


3^rpreliminary.objection, therefore, failsand it , 
&.«must be: ‘held.that the appgal is au appeal 


as contemplated: by. 0. XL 
s » Ge P..C. 


I T 1.049); ofthe. i 


“It has.next bist argued that 0. Gree 
-r-l (k)-refers toan order refusing to set.. 


~- aside -the 


„abatement or dismissal of the:. 


.8uit,and not.of an appeal, in. the present, 
-case.the- order :relates.to an appeal and,. 


therefore,-O.. XLIII r.:1 (k) bas-no applica- 


- tion to-the present case; but O. XXII, r. 11. 


$ provides- that in the application-of this. 


-Order (that-is O.- XXI) 
^; ag may be- the : word “suit” 


to „appeals .so far 
should include 


"appeal and -I.,am, clearly of opinion that | 
O.-XLI, r. 1/(k) would apply to the abate- , 


^ ment or dismissal of an appealalso. , te 


--It has next been argued thatif, this appli- . 


cation:;be .treated as an application for 


< + getting aside:the-abatement and; -the order ' 
-of the-District Judge be treated as aw order . 
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should besef aside. The deceased respond: 
ent was a -pardànashin lady ‘residing in 


the interior. of a different district and there 


is no reason to suppose that the appellant 


"was aware of her death, at any time ‘prior, 


to the, 10th September * 1993." As I have 
already said notice of the appeal had already 
been served on thé deceased respondent 
and she had entered appearance. as is evi- 
dent from the order dated the 30th: January 
1923. After thatit was not the dufy ‘of the 
appellant ‘to be'on the, lookout’ and to be 
always enquiring as.to whether therespond- 
ents in the appeal were alive or déad and if ' 
the appellant had. done all’ that was, neces- 
sary to bring the appeal to hearing. it was 
not incumbent upon him to go on enquiring 
evéry now and then as to whether the re- 
spondents were alive or’.dead: When” the 


. appellant came to know. of the death he was 


: v coetus: to set-aside’ the’ abatement then . 


the . matter. should :be sent.back to the 


"»leàrned Judge for consideration of theiappli- 
^ cation as an:-application for setting: aside 
< the abatement and-that an opportunity be 


-4 given-to: the respondent to. adduce ‘evidence . 
~ to show that the appellant.was aware of the . 
death before the date alleged-byhim. Now, 


.^ wehavegot¢efore:us the petition.for sub- 


7 gfitution-and for setting aside the, abate- . 
`~ e ment filed-by the appéllant supported by an. 


^: affidavit... We have also got-before us the 


very prompt ànd within 8 days of his know- 
ledge .he filed an application for setting 
aside the ahatament, There is nothing to 
show that. here: were any, lachés on the 
‘part of the appellant or thàt by the use of 
reasonable diligence he could have cóme to 
know earlier of the death of the respondent 
No..2. In:/the ,cifcumstances I am of 
opinion that the ‘abatement should be set 
aside and the ap peal restored and the case 
remitted to. the learned | ‘District Judge so 
that he might make tbe substitution of the- 


; heirs of the. deceased ‘respondent and pro- 


i- -petition of:objection filed-by-the respondent - 


. in the Court below supported:;by an.affidavit. 


1 In the application. filed:by thé appellant an , 
explanation was given why the’ application ; 


-~ eould not-be filed within the period limited 
- by-Inw.:In-the -petition of objection filed 
«.-by the respondent there ¿is no allegation 


^ 'made.to show.that-the appellant was-aware ` 
or could be aware. of. the death of:.the res- . 


Lo.” pondent. at any. time ‘before the. date as 

waya stated by- the appellant. 

zi. hadi full opportunity to takeany objection 
. they liked-to thé grounds.of the application 

P filed:..on.the 18th September 1923.. They. 





-contended themselves with the objection . - 


.:contained,-in« their -petition of -the: 24th 
E « 'Beptembée 1923 and they-did not. choose.tp 
"take any other: objections and -I..see no 
reason to allow them: a. further-opportunity- 
; Ee adducing. evidence. As regards 
(1) 59 Ind. Cas: 903;- 42 A/540718/A -Li-3, 688, 

(2) 74 hd, Cas. 17;9(1924) ALR. (D) He 


The. respondents . 


the : 


ceed to dispose of thé appeal i in? accordance 
with law. ,The costs, ES this appeal will 
abide the- résult. ‘of the appeal ip, the -lower 
Court. .. 
-Jwala Prasad; “A. c. 4. ex agree. 
Z..K. Appeal sa , 


- CALCUTTA HIGH COURT. - 
- APPEAL FROM APPELLATE DECREE 
] ^ No.-927 or 1922... 
- July 15, 1924. ] 
_ Pr esent: — Mr. Justice Suhrawardy and 
“Ma, Justice Duval. 
BUJ: J AD AHAMMAD. CHOWDHURY i 
AND ANOTHER—PLAINTIEkS— 
- APPELLANTS 
„Versus 
 SACHINDRANATH ROY AND OTHERÉ-— 
© " Derfinpants—ResronDEnrs. ' x 
hen PURA Age (V ~of. 1875), sv. 41, 62~Or den i 


bas 


- ES tpn Bae a 2L ray T EE tle SE 

< ^ e t i T 3 a i = , s: LM 
[85 1, C. 1025] . SUJJAD AHAMBiAD CHOWDRORY V. SACHINDRANATH ROY, 7. 5, TOIT 
der s: 41, operation: DC Court, whether canad- - In appeal-itis argued.that under &£L-of.:: 
judicate on question of title. — the Bengal Surveys Act the plaintiffs: must > 
Unders. 41 of the Bengal: Survéy Act the Collector þe. presumed p Te in Mad iva id se 


must, determine the boundaries according to actual : dedos i 
‘possession and cause them to be secured by boundary and hence th&sust:is: wrongly held to-be = 


S 


~ 


marks. Ifthe order of the Collector is not challeng- .. 


ed it must be regarded as an order of a Civil Court 
' declaring the pafties to be-in- possession of the land 
in accordance with the boundary as determined by 
the Collector, and the order must be regarded as final 
so far as the question of possession: is concerned. 
Such an order, however, does not‘ bind the Civil 
Court upon the question of title; and. does not pre- 
clude it fim finding that during a, period anterior 
to that order the party against whom the order was 
passed was in ‘possassion. [p. 1013, col. 2.] 
Kala Charan Tea Co, v. Sukul Singh, 13 C. 280; 6 
* Ind. Dec. (x. 8.) 686, -William Graham v. Phanindra 
Nath Mitter, 31 Ind. Cas 41,19 C. W. N. -1038 and 


Babu Kasturi. Singh v: Rajkumar Babu, 8 C. W.. N.- 


876, followed;. - - : - . ; 
Appeal-against a decree of the Addi- 
‘tional District. Judge, Murshidabad; dated 


the 17th: of January 1922, affirming that of: 
the Munsif,- Second Court .at Jangipur, 


dated the 28th of February. 1920. , 
Babu Bankim Chandra:Mukherjee, for the 
Appellants. | Wé iO en P 
. Babus Mahendra Nath, Roy add, Anilendra 
Nath Roy Chowdhury; for the Respondents. 


JUDGMENT.--This. àppéal is by. the 


plaintiffs against the decree of the. District’ 
Judge of Mutshidabad affirming the decree. 


of the,Munsif of Jangipur dismissing the 
‘plaintiffs’ suit for recoyery of possession * or 
in the alternative for asses3ment ‘of rent: 
The facts are that-.the plaintiffs: and thé 
defendants: are landlords of contiguous 
mouzahs, There was a dispute’ between 
‘them with ‘regard -to. the boundary between 
-the two mouzahs There was a Survey-under 


the Bengal Survey Act, 1870, in 1914 which ` 


‘fixed the boundary line’ between the two 
mouzahs. The tank which is the subject- 
‘matter ‘of the present suit was-fotind to be 
within ‘Mouzah Lalpore belonging to the 
` plaintifs. In the Record of Rights which 


was published in 1916 this tank was record- 


ed ds belonging. to. the plaintiffs! Mouzah 
Lalpore but in the possession of the defend- 
' ants who held it, without" paymentof rent 
but it was subject to assessment-of rent. 
Théreafter the’ plaintifis brought the: pre- 
ent. Suit for correction of” the Record of 


‘Rights arid’ for khas possession of the tank - 


as ‘belongiag go them being situated within. 
their “mouzah and “in the ‘alternative for 


assessment of renti’ Bott the Courts below: 


‘have’ found: that” the plaintiffs case. was 
"Darréd “by ‘the défendants' 

‘verse possession and dismisse 
ffs’ guit. .-..- s 


n n 


y “years - ad--. 
the plaint- . 


barred on the. ground.that ‘the defendauts 


were in adverse ‘possession: for -more+than- 


12 years before the institution of-the' suit: 
There is considerable force in-this conten 
tion. Under.s. 41 of. the..Bengal Survey 
Act,: 1875; the’ Collector shal! determine the 
boundaries according :to ‘actual possession 


5 


and-cause-it 'toibe secured. by boundary : 


marks. .dJfno.further steps are taken. chal- 


lenging the order of the Collector, it shall : 


under that section be regarded am an.order 
of a- Oivil-Court declaring the parties to be 
in possession of the land in accordance with 
the boundary as determined by -the Collect- 
.or. In this case no appeal was preferred 
‘under .ss.59and 60 of the Bengal Survey 
Act and.we must take::it that‘the boundary 
fixed by.the.Collector under s. 4L: placing 


4 


the tank within the plaintiffs? mouzüh.was : 
-final so far as the .question of possession. 


is concéfned. This view ofthe effect óf the 
.Bengal Survey Act has beensheld im. Kala 


- Charan Tea Co. v. Sukuli Singh (1): The 


learned Judges there observed that "the 
-duty of the Collector :under the. Act is. to 
determine in. a proper proceeding the- fact 
«of possession ;. he is to lay down, the-bound- 
‘ary. line according: to. actual possession." 
They- further: observed: that: “if there -had 
been the most. regular proceeding and the 
most formal deeision on the .question.of 
boundary- in: a. boundary. dispute, though 
that would have baen conclusive as.to pos- 


session,..under s. 62:it «would have been. 


no bar-to.a suit,based upon - title. -That 
case as well as the other cases that followed 
it took the view-that though the question 
as to who were in actual possession at the 
date.of the-Survey was not. open. to- be 
- agitated -in the Civil Court,-the question of 
title remaind-open.for determination by 


the Givil..Court:: In the case of Willian . 


Graham v. Phanindra Nath-Mitter (2) it is 
laid dowa, that an order under s. 41 of the 
Bengal..Survey- Act does not bind the Civil 
Court’ upon the question of title and does 


not preclude it from finding. that during 


a period anterior. to that orden.the.party 


against whom.the order-was passed wasjn. 


possession - A similar viéw has been: ex- 
pressed in the case of Babu Kasturi Singh 
P . . . e 


1) 13 €. 282; 6 Ind. D'ss. (x. s.) 6360 
(9 31 Ind, Oas. 41; 19 G. W, N. 1038: 


toe oo 
v. Rag Kumar Babu (3) It being thus 
settled law that the question Bf title may be 


determined by a Civil Court and that 
B. 41 of the, Act doés net preclude it from 


finding as to who was in possession of the. - 


disputed land: anterior to'the order passed 
by the Survey Authorities, it is open to the 


-Court below -to find title in the defendants 


on ‘the basis of their possession prior to 


“1914, No doubt the ‘case was not tried 


on that basis... The.issue on which the 
parties went to trial was whether the plaint- 
ifs suit was barred«by limitation. The 
findings arrived at by the First Court are 
that possession of defendants for above 30 


_ years was proved and that regard being ' 
' "had to actual evidence and the. circum- 


stances and probabilities of the case, the 


. defendants have been freely and openly 


- 12 years. 


“exercising acts of possession in respect of 
the tank and its banks to the exclusion 
of others for a period for more than 
If the defendants were the 
plaintiffs in this suit and had brought 
the suit fora declaration of their title on 
the basis of adverse possession for more 
than 12 years before’ the Survey in 1914, 


. according to the authorities that we have 
cited, that. would have been maintainable. 


- Here, 


the position is reversed and the 


plaintiffs have brought the present suit 


for recovery of possession on declaration „of 
their title. We.think that the defendants 
are entitled to take up the same position 


fully maintained had they been plaintiffs. 
There is no doubt a legitimate grievance 
‘by the plaintiffs that the case was not tried 
in the Courts below on that footing, namely, 
whether the defendants aequired a title by 
adverse possession prior to 1914. The de- 
-fendants’ case is that they have been in 
possession since- 1861 under a certain ex- 
change between their predecessors and one 


“ “Mr. Andrew who was the then putnidar of 


Lalpore. Both the Courts have believed the 
story and found that the defendants have 
been in possession since 1861, the date 
of the exchange or hebanama. We. are 
asked to remand the case to the Court 
below to determine the question of defend- 


_ants’ titleby adverse possession before 1914. 


We think that this will serve no useful pur- 
pose- on the findings as they stand. "In our 
judgment the Courts below have-cpme to a 
corregt.decisiqi though upon a ground 


| 89 WN, 876 5 
. e 


2 . 


' MEDNI PhASAD BINGI v. NAND H8SHWAR PRASAD SINGH. 


i i . igation under O. XXI, r. 90, C. PIC. : 
in defence which they could have success- . appligation werd 


+ 
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which is erroneous. In this view of the casé 
this appeal stands dismissed with costs. 
Z. K, f Appeal dismissed, 


PATNA HIGH COURT. 
; Errst Civi, APPEAL No. 82 or 1920. 
r . January 16, 1928. | 
. Present :—Mr. Justice Das and Mr. 
T Justice Kulwant Sahay. " 
MEDNI PRASAD SINGH 4ND OTHERS 
|o —PLAINTIFFS—À PPELLANTS 


i versus " . 
NAND KESHWAR PRASAD SINGH . 
AND OTHERS—DEFENDANTS— RESPONDENTS, 
Hindu Law—Joint family—Share of member, whee 
ther attachable in execution—Sale of joint family 
property—Purchaser of share of ‘one member, right 
of, tó demand partition—Suit by another member ‘to. 
“set aside sale, whether makna MN Procedure . 
Code;( Act V of 1908), O. XXI, r. 90. we 

A Aube ^ a he Hindu Mitakshara family, has 
an interest in the ‘joint’ family property which is i 
capable: of being attached in execution of a decree 
against him. [p. 1015, col. 2.] TE 

The purchaser of a share ofa member of a joint 
Mitakshara Hindu family acquires the right to com- 
pel a partition but not a right to enter into joint 
possession with the other members of the joint 
family. [p. 1016, col. 1.] Ur sro X 

Joint family property was sold i$ execution of a 
decreé obtained against some of the members of the 
family. An application for setting aside the sale having 
been ‘dismissed, plaintiffs filed a suit for recovery of 
possession ; one of the plaintiffs was not a party to the 


, that it was not necessary for all the plaintiffs 
under the provisions of O. XXI, r. 90 of 
. ©., and the suit was maintainable. [p. 1015, 


., Heli 
: to apply 
the Q; P 
col.:2; 


ep Narain Singh, 3 O. 198; 4T, 
NITE 730; 3 Suth. PG. J. 468; 1 Ind. 
Jur. 604 (P. C), referred to. po ‘ 
First &ppeal from a decision of the Sub- 
ordijate Judge, Second Court, Monghyr, 
dated the 11th March 1920. ae 
Mr. P..K. Sen (with him Messrs. Susil 
“Madhab Mullick and Sivanandan Roy), for 
-the Appellants. ` ~ < 
; Mri Guru Saran Prasad, for the Respond- ` 
ents. : 
E: JUDGMENT. 
Das, J.—Sometimes in 1917 the defend- 
ants instituted a suit against the plaintiffs 
Nos. 1 and 2 to recover a sum,of money upon 
‘a chitta and obtained a.decree for money 
as against plaintiffs Nos. 1 and.2. They 
- put the decree in execution and put up: to 
sale the right, title and interest of plaintifs 
‘Nos. 1 and 2 in certain properties which, it 
is now alleged by the plaintifs, were the 
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joint family properties of-all the plaintiffs, 
On the 14th. of December 1918, the defend- 
ants purchased a.10 annas 13 dams pro- 
prietary interest in the properties which 
in their view was the share of the plaintiffs 
Nos. 1 and 2 in the properties. Plaintiffs 
Nos. 1 and 2 thereupon applied under the 
provision of O. XXL,.r. 90, C. P. C, for 
setting aside the sale. That applieation 
was dismissed for default and the plaintiffs 
Nos. 1 ande2 thereupon applied for restora- 
tion of that application under O.IX, r. 9, 
and it appears that that application was 
ultimately dismissed. On the 3rd of March 
1919 the suit outof which this appeal arises 
was instituted by the plaintiffs for recovery 
of possession of the properties which, as I 
have mentioned, were taken possession of 
by the defendants in execution of their 
decree against plaintiffs Nos. 1 and 2. Plaint- 
iff No. 4is the son of plaintiff No. 1 and 
‘plaintiff No.3 is the brother of plaintiffs 
Nos. land 2, . ` j AD : 
The allegations in the ‘plaint are the 
necessary allegations which an applicant in 
an application for setting aside a sale under 
O.: XXI, r. 90 is required to make, but in 
the 12th paragraph of the plaint the plaint- 
iffs did allege that plaintiffs Nos. 1 and 2 
had no specific share in the joint family. 
properties and that no definite share in 
the joint family properties could in law be 
purchased by the defendants. The defend- 
ants in their written statement contended 
that the plaintiffs had no cause of action 
and resisted the plaintiffs’ suit on the 
merits. They also alleged that the plaint- 
iffs were all separate from each other and 
that all that they had purchased was the 
right, title and interest of plaintiffs Nos, 1 


and 2 and that the plaintiff No. 3 could . 


not join them in recovering possession of 
the share purchased by the defendants. 


The learned Subordinate Judge has come 
to the conclusion that the plaintiffs have 
no cause of action as against the defend- 
ants and in that view. has dismissed the 
whole suit without’ discussing the other 
issues which were framed by him. A 


It has been pointed out by the Judicial 
Committee ovem and over again that the 
Courts in India ought to decide all the 
issues in order to save a remand, and in 
my, opinion the learned Subordinaje J üdge 
should certaitly have recorded. the evi- 
denge in the case and decided all the issues 


that arose in -the.case. Had he adopted 
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that course, it would not have been néces- 
sary for us to remarfi the case to him. 

* On: the question whether the plaintiffs 
have a cause of*action as against the de- 


‘fendants, I agree with the learned Subor- 


dinate Judge that the plaintiffs Nos, 1, 2 
and 4 have no cause of action as against 
ihe defendants; but I entirely differ from 
him on the question whether the plaintiff 
No. 3 has a cause of action as against the 
defendants. The view of the learned Sub- 


` ordinate Jude is this:—‘The plaintiff No. 3 
_i8 a person whose interests are affected by 


the sale. He could have come under O. 
XXI, r. 90, C. P. C. to have the sale set 
aside. He did not do so. Rule 92 provides 
that where no applieation is made under 
r. 90 and whére such an application was 
made and disallowed, the Court is to con- 
firm the sale and no suit would lie to set 


aside the order confirming the sale, or, in 


oiher words, the sale. Thus the case of 
the plaintiff No. 3 comes under the provi- 
sion where no application is made." ln my 
view ik was not necessary for the plaintiff 


No. 3to apply under the provision of O." 


I, r. 90, C. P. C., he was not a party to 
thesuit and hig case is that under cover 
of a decree obtained by the defendants as 
against plaintiffs Nos. 1 and 2, they have 
seized and .takén possession of, property 
whieh was the joint family property and in 
which hé has àn interest. Clearly he has 
a right to enforce his claim by a suit and 
it'was not at all necessary for him to apply 
under the: provision of O. XX), r. 90. That 
being so, the case must go back to the 
leárned Subordinate Judge in order that 
he may determine the other issues that 
arise in this case. TEE 

But in order to ayoid a failure of justice 
it ig nécessary to point out what the plaint- 
iff No. 3 would be entitled to if he succeeds 
in his contention that the family was joint 
at the time when the interest of plaintiffs 
Nos. 1 and 2-were attached in execution of 
the decree. obtained : by the defendants as 
against them. It is quite clear that a mem- 
ber of a joint.Hindu Mitakshara family 
has-an interest which is capable of being 
attached in execution of a decree as against 
him. In this view the attachment and the 
sale of the interest which was of plaintiffs 
Nos. l-and 2 would be good and binding 
upon the.joint family. But though a cre- 
ditor can attach and purchase the interest 


. of a member. of a joint Mitakshara Hindu 


family, it is-not open to fim to take pos- 
e. 


ing at an ‘execution sale, 
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session of that: interest, The position i8 
r ‘early indicated in tle casetof Deendyal Lal 

Jugdeep Narain Singh (1). In that case 
M eir Lordships of.the Judicial Committee 
pointed out the distinction between the 
rights of a purchaser ünder a voluntary 
conveyance and those of a purchaser under 
an execution sale. They said that just 
as a partner could not himself have sold his 
share so as to introdtice a stranger into the 
firm without the consent of all the partners 


‘although the purchaser at the execution 
sale could acquire the interest sold, 


‘with 
the right to have the partnership accounts 
taken’ in order to ascertain and realise its 


‘value; so also though a member of a joint 


Hindu family could not himself have sold 
his share so as to introduce- a stranger into 
the'joint family, the purchaser, by purchas- 
acquires the 
right to compel the partition which his 
debtor might have compelled, had he been 


'80 minded, before the alienation of his 
In other words the pur- ` 


share took place- 
chaser of the share of a member of a joint 
Mitakshara Hindu family acquires the 


right to compel a partition but not a right 
.to enter into joint possession with the other 


members of the joint family. 

lf the learned Subordinate Judge comes 
to the conclusion that the family was joint 
at the tifhe when the defendants purported 
‘to purchase the right, title and interest of 
plaintiffs Nos. 1 and 2 in the joint family 
properties, he will give a decree for pos- 
session to plaintiff No. 3, but he will make 
a declaration that the defendants as pur- 
chasers at the execution sale have acquired 
the share and interest of plaintiffs Nos. 1 
and 2 in the property and that they are 
entitled to take such proceedings as they 
shall be advised to have that share and 
interest ascertained by partition. We.are 
unable ourselves to pass a decree to that 
effect because there is a contention of the 
defendants that the family. was separate. 
This is an issue which it is necessary for 
ihe learned Subordinate Judge to try. 

We allow the appeal of plaintiff | No. 3, 
set aside the judgment.and, decree "passed 
by the learned Subordinate Judge, and 
remand the case to the learnéd Subordinate 
Judge for disposal according to law in 
* accordance with the observations'made in 
aoe judgment. 

e The decigion of the learned SuLordi- 

() 30.195414. 24773 Sar. P. C. J, 730; 3 Suth. 
P. C. J. 4C8; 1 Ind, Jur. 604 (P, O.) 
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nate Judge with:regard to the plaintiffs 
Nos.. 1,2 and 4 will, however, stand. I 
think that in the ‘circumstances the defend- 
ants are entitled to their costs of this 
appeal, The costs ‘incurred in the Court 
below will abide. the result and will be 
disposed of by lower Court 

Kulwant Sahay, J.—1 agree. 

K. 8, D. Case remanded, 


MADRAS HIGH COURT. 
Civiu Reviston PETITION No. 243 or 1922, 
March 25, 1924. 
Present:—Mr. Justice Krishnan and 
Mr. Justice Odgers. 
NAGAPPA PILLAI—PLAINTIFF— 
: PETITIONER 


‘ .rersus i - 
ARUNACHALAM CHETTY—Derenpant 
— RESPONDENT. 

Letters Patent (Mad), cl. 86—Civil Procedure Code 
(Act V of 1908), s. 98— Provincial Small Cause Courts 
Act (IX of 1887), s.25—Difference of opinion— Proce- 
dure— Contract Act (IX of 1872), ss. 28, 65— Chit fund 
transaction—Lottery—Suit for refund of amount paid, 
maintainability of. 

Where in & revision petition to the High Court 


-under s. 25, Provincial Small Cause Courts Act, there 
“isa difference of opinion between the Judges, cl, 33 of 


the Letters Patent applies and not s. £8, C. P. O., and 
the opinion of the Senior Judge, therefore, ` prevails. 
(p. 1023, col. 1.] 

(Case-law discust ed.) 

A chit fund conducted by the defendant consist ed cf 
500 tickets, ofa rupes each, and was to continue for 
50 months, Two prizes to.be of Rs. 25 each were.to ke 
drawn each month; a winner of one yiizein the series 
paid annas 8 only as monthly subscription after 
winning; a winner of two prizes paid nothing subse- 
quently. The prize. winners were to be detérmined by 
lot. Aj the end of the 50 months, all the’ Subscribers 
who had won no prizes were to be paid back the whole 
of the money'tliey had subscribed, namely, Rs. 50 each. 
The fund was discontinued after 27 months. Plaintiff, 
who was one of the subscribers sted’ to recover the 
amount of the subscription paid by him: 

Held, Per Krishnan, J.—(1) thet ithe arrangcment 
regarding the giving af prizes ; was clearly a lottery, 
and any suit brought, to recover the piize money, muss 
tal as being one to enforce an illegal contract; [p.1C20 
co 

(2) that, however, ike main .contract betweer 
the parties was to ray Lack the total tum c 
the subscriptions collected intact in a lump sum am 
the end of the period, the prize arrangement bein; 
added on to it as a collateral arfugement to the mai» 
contract; [ibid.] 

(3) that the contract to re-pay the subscriptions a 
the end of the period was separakle from the arrange 
ment to give prizes and the illegality of the lattér dic 
not necessarily attach to the former: [abid] 

(the it the suit wes, therefore, maintainable. 7p. 1C£C 
col, 2.3 


< 
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.. Sankunni v. Ikkora Kutti, 52 Ind. Kur 989; (1919) 
M. W. N. 570; 10 L. W. 156; 37.M. L. J. 208, not fol- 
lowed, 

` Per Odgers; J. (Contra).— (1) that the chit fund: was 
a lottery or distribution of. prizes by lot or chance 
col, IMS therefore, illegal: under the law; [p. 1021, 
co 

* (2) that part of the plaintiff's subscriptions had gone 
in paying the prize winners and the lottery could not 
and ought not to be sspárated from the contract to 
réturn the subscription | ab the end of the period 
fixed; [ibid] - 

(3) t at there having bsn a partial carrying into 
effect of ® illegal purpose in a substantial manner, 
though there remained something not performed, the 
money paid under the illegal contract could not be 
recovered back; [p. 1021, col. 2.] 

(4) thats. 65 of the Contract Act was inapplicable to 
thé case. (p. 1021, col. 1.] 

Petition, unders. 25 of Act 1X of 1887, 
praying the High Court to revise a decree 
of the Court of the District Munsif, Deva- 


kotta, in Small Oause Suit No. 561 of 1921. 


FACTS.—The defendant .conducted 
a hit fund in which there were 
500 subscribers, each paying a.rupee a 


month for 50 months. Two prizes each for 
Rs. 25 were to be drawn each month. The 
. subscriber who got only one prize was 
.to pay, Rs. .080 per month for the 
subsequent months and a _ subscriber 
.who got the ‘second -prize also was not 
liable to pay anything there&fter. At the 
end of the 50th month the entire sub- 
scriptions had.to be re-paid to the subscriber 
who had won no prizes; the single prize 
winners were paid Rs. 25 each. 

‘After the decision in Sankunni v. Ikkora 
: Kutti (1) the defendant voluntarily stopped 
the chitatthe end of the 27th month and 
refused to pay’ the -subscriptions due to 
those who had won no prize. The plaint- 
iff one of those subseribers. who had no 
prize brought the suit for recovery of, his 
subscriptions paid for the 27 months. 
The lower Court dismissed the suit re- 
lying on Sankunni v. Ikkora Kutti (1) on . 
‘the ground thatthe chit fund was a lottery 
and that the subscriptions were not recover- 
able. - 

The case came on first before Coler idge, 
J.; when the decision in Sankunni v. Ikkora 
Kutti (1) was questionéd as having been 
wrongly decided and the case was referred 
to a: Bench, 

ARGUMENTS.—Mr. N. Sivarama- 
krishna Iyer, for “the Petitioner :—The 
first question is ‘whether the- chit is a 
lottery. There is no loss to any one. 
“No risk is ‘involved.’ “Agfording io the 


.: (0), 32 Ind. Cas, 088; 918) M. W.N. #10; 10L. W. 
155, 37 M. L, J. 209, aa, -- 


bea raka 


NAGAPPA PILLAI 9, ARUNCHALAM CHETTY. | 


-i 


: -1017 


.yüles - «whatever. EN paid ês always re: 
:covered bagk, though in some -fnstances 
some more’ amouttt besides the subscription 
is got by Mr aang - The main chicos is 
to “provide for -investment of small 
. ea1nings for mu RM The mere chance 
of gain cannot make & lottery. Neither 
the éhit -holder isa loser for he pays the 
prizes .out-of the-interest earned -by him on 
the subscriptions, paid. Mere. drawing of 
lots cannot. make it a lottery. - Kamakshi 
Achari v. Appavu Pillai (2). 

Secondly, assuming itis alottery, sub- 
scriptions paid can be recovered. There is 
.& distinction between a.suit for a prize 
won anda suit for return of subscriptions. 
The prizeis a collateral advantage to the 


` subscriber who always gets back his sup- 


scriptions by contract. The clause relat- 
- ing to refund of subscriptions can be severed 
from the clause relating to the prize and 


= effect can be given to the legal portion 


of the contract, viz., return of subscription 
aid. 

7 Section 294 (a), Penal Code, does not make 
"lottery" an offence but only punishes the 
chit holder, ‘whoever keeps a house for 
‘lottery’. Such-provisions in Statutes are 
really. intended .to protect the needy and 
ignorant multitude against the devices of 
stake holders. 


' The object is to mark the triminal and to 
protect the public., A Statute intended to 
protect a particular class of persons must 
be construed so as not to defeat their just 
and lawfulrights,,7 Halsbury’s Laws of 
England, s. 846. : 

Accordingly it has been held i in England 
under the corresponding Statute that sub- 
scribers can recover their subscription. 

Clarke v. Shee (3); Browning v. Morris 
(4); Jaques v. Golightly (5); Barclay v. Pear- 
-son (6). 

In any event the claim for refund of sub- 
scriptions is maintainable under s. 65 of 
-the Contract Act: . The present is a case 
of an agreement discovered to be void 
within the meaning of s. 65. Consequently 
.the deféndant is bound 10 refund. Con- 
“tracts ab initio void if, they, are still agree- 
ments within the meaning of the Contract 
Act are within s . 65, Contragt “Act, 


w 


2) 1M. E. C. R. 448. = 
(3) (1774) 1 Cowp. 197; 98 i. R. 1041, : 
(4) (1778) 2 Cowp. 790; 98 E. R. 1364. 
(5) (1776) 9 Black. 1073; OQ E B. 632.. * 
(6) (1893) 2 Che 154; 62 (M J. Ch. 636; 3 R. 358; 63 
L. v. 709; 42 W. R. 74. 
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Harnath Kuar v, Iadar Bahadur Singh 
(7); Ananda Mohan Roy v. Gour Mohan 
Mullick (8). 

‘Phe question as to when it is discovered 
to be void, whether on the “date of the con- 
tract or ‘agreement or on a subsequent date, 
arises only for purposes of limitation and 
does not affect the substantive right con- 
ferred. ` Ananda Mohan Roy v. Gour Mohan 
Mullick (8). 

The rule that ignorance of law is no 


éxcuse does not apply where a question of ` 


thé legal effect of an agreement arises, on 
a construction of which the rights of parties 
depend. Consequently the discovery is 
only when the Court pronounced the agree- 
ment to be unlawful, as was held in Bassu 
Kuar v. Dhun Singh (9) and Harnath Kuar 
v. Indar Bahahur Singh (7). 

Again even in cases of unlawful agree- 
"ments, the defendant has been ordered to 
refund e2-acquo it bono because he is not 
in equity entitled to retain the money. 

Moses v. Macferlan (10); Hermanu v. 
Charlesworth (11); Ram Chand v. Audaito 
Sen -(12); Somu Pillai v. Municipal Council, 
Mayavaram (13); Gulabchand Paranchand 


v. Fulbai Harichand d Jijibhai Lal Das ` 


v. Nagji .Gulab (15), 8 
unreported. 

Mr. P. C. Sundaram, amicus cuim, for the 
Respondent. Where a bargain is illegal 
moneys paid thereunder cannot be recovei- 
ed. Taylor v. Smethen 416). 

Section 65 cannot apply where à contract 
is void on grounds of illegality, for there 
can-be no "discovery". 

Srinivasa Aiyar v. Sesha Iyer (17); Ledu 


(1) TL Ind. Cas. 629; 45 A. 179: 44 M. I. J. 489; 
(1922) A. 1. R. (P. C.) 403; 908 A.L R. 970; 9 O. L. 
J. 652; 37 ©. L. J. 346; 27 O. W. N. 949; 501 A. 69; 
18 L. v 383; 26 O. C. 223; 33 M. L. T. 216; 5 P. L. T 
281; 2 P. L. R. 237 (P. CJ). 
xS 74 Ind. Cas. 499; 500. 929; 45 M. L J.617; 21 
L. J. 718; 4P. L. T. 609; (1993) A. L R. ) 
189; *(1923) M. W. N. 803; 25 Bom. L. R, 1969; 33 M. 
Do 50 L A. 239; 28 C. W. N. 713; 10 GL. J. 
(9) 11 A.47 at p.56; 15 I. A.211; 5 Sar. P. C. J. 
26). 12 Ind Jur. 450; 6 Ind. Dec. (N. s.) 458 (P. C). 
(10) (1760) 2 Burr. 1095 at p. 1012; 97 E. R. 676. 
NO (1905) 2 K. B. 123; 74 L. J. K. B. 620; 54 W. R. 
93 L. T. 284; 21 T. L. R. 368. 
7) 10 C. 1054; 5 Ind. Dee. (N. 8.) 704. 
(13) 28 M. 580 at p. 5 
[^E Ind. Cas? 748; 33 B- ‘11 at p. 416; 11 Bom. L. 
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E 3 Ind. Cas. 761; in Bom. L, R. 693. 


A. No. 605 of 1919 


19). (1883) 11 Q. B. D. 207; 52 &. J.M. C. 101; p4 


(17 $7 Jnd. Cas, 583; 41 M, m L, 
Oe t W, 42; 
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v. Hiro Lal Bose (18); Srikakolapur Ven- 
kataraju v. Gudivada Ramanujam (19). ` 

The case in Harnath Kuar v. Indar 
Bahadur Singh (7) doe8 not lay down any 
doctrine at variance with this rule. That 


“case related to the construction of a written. 


agreement and is not covered by the rules 
relating to illegal contracts. ' 

: It is only for mistakes of fact that the 
Statute provides for relief not for mistakes 
of law. -> 

Vide ss. 71 and 72 of the Contract Act; 
Ledu v. Hiro Lal Bose (18). 

There. must be some supervening ‘circum- 
stances for a “discovery” subsequent to the 
contract s. 65 not applying, the general 
principle of law that money paid under an 
ay contract cannot be recovered applies 

ere 

Hampden v. Walsh (20); Diggle v. Higgs 
(21); Trimble v. Hill (22); Tatam v. Reeve 
(23); C. R. P. No. 441 of 1922 (24); ©. R P. 
Nos. 164 to 166 of 1922 (25); Chhanga Mal v. 


' Sheo Prasad (26). - 


Itis only where nothing has been done 
under the unlawful contract that moneys 
could be recovered. 

Tappenden v. Randoll : (27); Taylor v. 
Bowers (28) ; Kearlay v. Thomson’ (29). : 

Here the lottery went on for 27 months 
and the plaintiff's moneys ‘vere utilised for 
the illegal purpose of paying the prizes. 

Plaintiff is, therefore, in pari delicto and 
cannot recover. [Judgment was delivered 
on 7th March 1921, Krishnan, J., allowing 
and Odger, J., dismissing the petition], 

On this difference of opinion the case was 
posted for argument on 13th March 1924 as 
to the order to be passed in the case. 


awe 29 Iod: "Cas. 625; 43 C. 115; 21 O. L. J. 537; 19 
(19) Hee .Cas. 319; 34 M. L. M 561; 23 M. L. TT. 
81; (1918) M. W. N. 230; 7L, W. 5 
(20) (1876) 10. 23 D. 189; 45 1. T Q. B. 238; 33 L. 
T. 852; 24 W. R: 607. 
(21) AUG 2 Ex. D. 422; 46. L.'J. Ex. 721; 37 L. T. 
;25 W. R. 711. 


5 
MORE do) 5 35 O. 332;749 L. J. P. O. 49; 423L.T.— 


a) Q893 1. B. 44; 62L.J. Q. B. 30; 5 R. 83; 67 
683; 41 W.R. 174; 57 JAP. 118. 

om 44 M. L. J. 25 (N otes). 

(25). 44 M. L. J. 27 (Notes). 

(26) 55 Ind. Cas. 965; 42 A.'449; 18 A. t. J. 513. 

mco (1801) 2 B.& P. 467; 5. R. :R.- 662; 126 E.R. 


< Nu 10D. D. 291; 45 L. J. Q. B. 163; MI, 
4W 


4 
T (1890) 24 Q. B. D. 742; 59 L. J, B, 288; 63 Ln o 
T. 150; 38 W, R. 614; 54 J. P. 804, on ki 


tas 1.0. 1928). 


. Mr. N. Sivaramakrishna Iyer, for the Peti- 
tioner.—The opinion of . the Senior Judge 
prevails under el. 
Patent. Section 98 does not 
apply because:this is a revision dnd not an 
appeal, - Wherever s. 98 does not, in terms 
apply either by itself or by reference, the 
only other- procedure, viz., cl. 36 of the 
Letters Patent is applicable. 

: Husani ` Begam v. Collector of, Muzaffar- 
nagar (30)s Bhaidas Shivdas v. Bai Gulab (31); 
Manavikraman Tirumalpad.v, Collector of 

_the Nilgiris (32); Krishen Doyal Gir v. 
Irshad Ali Khan (33); Ram Das Haerav. 
Secretary of: State (34); Policherla Veerara- 
ghava Reddi v. Cherla Subba Reddi (35); 
Moiram Bewah v. Mrijan Sardar (36), Kumar 
Chandra Kishore Roy v. Basat Ali (37), 
In re, Karri Venkanna Potrudu (38). 

In all cases. of. special jurisdictions cl. 36 
applies. Bapu v. Bapu (39), see:also In re 
Karr iVenkanna Patrudu (38). 

The decision in Narayanasami Reddi v. 
Usuru Reddi (40), is no longer law after 
Bapu v. Bapu (39), and Bhdidas ‘Shivdas 
v. Bai Gulab (31). , 

Jurisdiction is exercised in the present 
ease under s. 25 of the Provincial Small 
Cause Courts Act. It is. a special juris- 
diction within the meaning of Bapu v. 
Bapu (39) and, Bhaidas Shivdas v, -Bai 
Gulab (31), for purposes of s. 4, C. P. C. 

Section 98 is not incorporated into revisions 

. by s. 141, C. P. C: as the latter does not apply 
to appeals [In re Karri Venkanna Patrudu 
(38)], but only to original jurisdictionin the 
nature of-suits. Thakur Prasad v. Fakir 


ys 


* 


(30) 11 A. 170; A. w. N. (1889) 27; 13 Ind. Jur. 316;- 
.) 54 


Bom. L. R. 623; 3 U. P. L. R. (P. 0) 22; 14 L. W. 7; 

2 . T. 350; 30 M. L.sT. 149; 
481. A.l81(P.O) ^ 5 

(32) 49 Ind. Cas. 27; 41 M. 943; 8. L. W. 261; 24 M. 
L. T. 155; 35 M. L. J. 110; (1918) M. W. N. 510. 

(33) 3l Ind. Cas. 965; 22 C. L. J. 525 at p. 528. 

(31) 16 Ind. Cas. 922; 17 O. L. J. 75; 180. W. N. 


6. , i 
(35) 53 Ind. Cas. 428; 43 M. 37; 10 L. W. 281; 37 M. 
L. J. 449; (1919M W. N. 699; 26 M. L..T. 339. 
(36) 54 Ind. Cas. 169; 47 C. 438; 24 C. W. N. 97; 31 
O.L. J. 183; 21 Cr. L, J. 25 


(37) 44 Ind. Gus 763; 27 O. L. J.418 at p.423; 22 
C. W. N. 6? 


(38) 32 Ind. Cas. 330. at p. 333; 18 M. L. T. 591; 17 
Or.. L. J. 42. Qum Te 

* (39) 14 Ind.e Cas. 305; 39 M. 750; 11. M. Li T. 367; 
1912) M. W. N. 499; 22 M. L, 419; 13 Cr. L. J. 


- 0) 26M SB, C LU 
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Ullah (41), Narayartin Chetty v. Mutiah 
Chettiar (42). , e. 
Further s. 7, C. P. U. excludes the appli- 
cability of s. 98 to Courts exercising juris- 
diction under AcfIX of 1887. 
* It has been'held'in Calcutta that in second 
appeals under the Bengal Tenancy Act cl. 36 
of the Letters Patent applied. Becharam 
Chowdhury v. Purna Chander Chatterji (43). 
Mr. P. C. . Sundaram amicus curio. 


- Revisional jurisdiction is really part of the 


Appellate jurisdiction. © Chappan v. Moidin 
Kutti (44), Shew Prosad v. Ram Chundur 
45 


Clause 36 cannot apply where s. 98 is ap- 
plicable. To all-mofussil cases s. 98 must 
be applicable unless the Statute excludes 
the application of s. 98. Narayanasami 
Reddi v. Usuru Reddi (40), is a decision of 
three Judges on the exact question now 
before the Court. 


JUDGMENT. 
Krishnan,. J.—This civil revision 
petition has been referred to a Bench by 
Coleridge, J., as he considered that the rul- 


‘ing of Phillips, J., in Sankunni v. Ikkora 


Kutti (1) on which the judgment of the 
District Munsif is based required re-con- 
sideration. , 4 : 

The suit refers to à chit fund carried 
on by the defendant; there were 500 sub- 
scribers each paying a rupee a fhonth. The 
chit was to last for.50 months during 
which period two prizes were tobe drawn by 
lot of Rs. 25 each among the subscribers 
every month. Any subscriber who happen- 
ed to win a prize was paid Rs. 25 at once and 
was thereafter to pay only a subscription of 
8 annas a month. If he won a second 
prize he would be paid Rs. 25 more and 
his subscription’ ceased and his name 
would no longer be included in drawing 
the prizes. At the end of the 50 months, 
all the subscribers who had won no prizes 
were to be paid “back the whole of the 
money they subscribed, namely, Rs. 50 each; 
the single prize winners were similarly to 
be re-paid Rs. 25 each. These are the rules 
under which the chit was carried on. 
There were certain other rules regarding 


(41) 17 A. 106; 5 M. L. J. 3; 22 I. A. 44;% Sar. P. C. 
J. 526; 8 Ind. Dec. (N s.) 393. 7 

(42)*80 Ind. Cas. 658; 46 M. L.J 575; 34M. L. T. 
350; (1924) M. W. N. 482; 20 L. W. 103; (1924) A. L R. 
(M.) 680; 47 M. 692. i j 

(43) 98 O. W. N. xliv (44). : , 
(44) 22 M. 68; 8 M. L. J, 231; 8 Tnd, Dec. (xè s.) 49, 
45) 23 Ind, Cag. 977; 41 ©, 328. * P 
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‘ing one’ or two prizes. 
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. defaultingesubscribers, but it is not neces- 


sary iow to refer to them. | 
It will thus be seen” that while the zb: 


scribers do hot lose any part of the subscrip- ` 


tions they: pay. they get% ehance of winn- 
-That chance was 


decided by lot. -But ‘the prizes did riot 


come out of the subscriptions paid as the 
- total amount had to be re-paid to the sub- 


scribers after the 50th month. The prize 
money was apparently obtained from the 
interest that the defendant could realise by 


. himself investing the subscription moneys 
- received by him “for the- 50. months, during. . 


that period. ; 
There can ‘be: no doubt that so far as the 


arrangement regarding the giving of prizes 


. js. concerned, it is clearly a lottery; and any. 
-suit brought, for. example, to recover the 


prize money, "vill fail‘as- being one to en- 
force.an illegal contract. Section 294-A of 
the Indian Penal, Code makes a lottery an 


illegal transaction. The. present suit, how- 


ever, is not for such & purpose but: for the 
refund of the subscriptions, paid as-the chit 
has been-discontinued by the- defendant: 


The question we have to decide is whether. 


-the illegality of the prize ‘ar rangement 
-attaches itself to the contradt to re-pay in a 


RS 


lump. sum at the end'of the -50 months’ the 
total subscription, collected "for those 50 
months ang prévéeüts thé plaintiffs present 
claim from being récognised and: enforced. 
It seems to mé that the main contract 
between the parties was to pay back the 


“total”. sum. of the subscriptions. collected- 


intact in.a lump stim at the end of the 
‘period. ‘As an induceient.to join'the chit, 

the prize arrangement has been addéd on 
to.it as a collateral arrangement to the 
main contract.. It is collateral and ancillary 
‘advantage. that a foytunate. subscriber may 
get if he wins a prize. I am inclined. to 
think that the contract to re-pay the sub- 
‘scriptions at the end of” the period i is.sever- 
able from the arr: angement to give prizes and, 
the- illegality of the latter does not necessar- 
ily attach to the former. “The arrangement 
amounts to this that in view of interest on 
their money thesubscribers accept the chance 
‘of winning one or two prizes in a lottery; 

forthe eapital has to be 'refunded to them. 
intact at the end of the term. Any illegal- 
ity attaching to the interest arrangement 
will not necessarily -affect the claim for. the 


capital. 
that any portion of. the’ money aged to 
ne 


: NAGAPPA PILLAI V. ARUNCHALAM CHETTY; 
.have;been paid by the plaintif ‘has been: ^ 


.to 
-and direct defendant to pay ‘the costs of 


I do not consider that it ig right 
` to Bold in the. circumstances of this case 


te 


feet. Q. "T 


actually paid out as prizes; lor the condi- 

tion to return thé money at the end of the 

term excludes sueh an inference, i 
In the case in Sankunni v, I kkora. Kutti 


(1). the learned Judge did not have bis at- 


tention drawn to the point of view above 
set out, the respondent not having been 
represented before him.” In the view-I am 


Aaking, it follows that the plaintiff's suit is 
'maintairable aS brought and, it is not 


necessary to refer,to thé various English 
and -Indian cases cited before us. . 

I would, therefore, set aside the ,decree | 
of the District Münsif and remand. the case 
him - for disposal on the merits 


this civil revision petition to the plaintiff; . 
and direct other costs to abide and follow: 
the result, and the stamp duty for this ` 
petition to be refunded. : 
Odgers, J. —This is & ‘civil revision 
petition by the plaintiff in a Small: Cause 
Suit. He sued for the recovery of a sum of 
money representing his subscriptions toa’ 
certain chit fund and interest.: The District 
Munsif found the chit in, question was'a . 
lottery and relying on the ruling in - 
Sxnhkunni.v. Ikkora Kutti (1). dismissed. the — 
plaintiffs suit." The first question, theré- 


‘fore, is whether the’ District, Munsif Was . 


right in his opinion that. the chit Was A 
lottery. It consisted of 500 tickets of a. 


‘rupee each. and was to continue for 50- 
every Tamil - 


months..Oh “the 5th of 
month, two prizes were to be drawn of - 
Rs. 25 cach,-a winner of one prize in the 
series paid annas 8 only as monthly sub- ` 
scription after ‘winning; a winner -of.two. 


. prizes paid nothing subsequently: The - 


prize-winners each month were determined ' 
by lot. It'is contended that this chit fund falls 
within the scope of the ruling in Kamakshi 
Achari v. Appavu Pillai (2). where it . was 
laid down that a transaction. is not-neces- 
sarily a lottery within Act V of 1844 because 
some matter is agreed to be decided by. 
lot.: In that caseit was to.be determined : 
by lot which of the subscribers should be . 
entitled to take the whole: dmount of the 
month's subscriptions. All got their -sub- 
scriptions returned, it was only the loan.of , 
the-common fund which. was &etermined b 
lot. The present case goes much further 
than this. A lottery not authorised by Gov- - 
ernment is gow illegal by virtueof s. :994- A e 
Indian PenaleCade, ‘and in-thé present case. 
it is clear that in the most favourable evert, 
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& subscriber could draw two prizes or Rs. 50 
at the first drawing, 2:-e., On subscribing 
rupee one. In the least favourable event, 
he drew no prize and got his subscription 
back at the end of the 50th month. The 
chit’ fund proceeded for 26 or’ 27: months- 
‘and the proprietor or stake-holder then 
stopped the chit, on hearing, itis said, of 
the judgment of Phillips, J., reported as 
Sankunni v. Ikkora Kutti (1). : The present. 
suit is to recover back the instalments 
already paid by plaintiff as- subscriber to 
the chit. -have no doubt that the chit 
fund under consideration’ is a lottery or 
distribution: of prizes ‘by lot or chance; and 
is, therefore; illegal under the law. . The 
appellant before us, however, urges that the 
lottery can be and ought..to-be separat- 
ed from the contract to return the subscrip- 
tions at-the end of the:50th: month -and 
that as the: plaintiff's subscriptions in the 
hands of the stake-holder have not yet been 
applied tc the illegal.purpose, they. can be 
y - "That part of the plaintiff's sub- 
scriptions` has gone in paying ‘the - prize 
‘winners is:clear. Further plaintiff has 
taken his’ chance in the lottery of drawing 
one ortwo prizes every: month for 26 or 
27 months. . His name or number has been. 
placed in the lottery for each one of those 
drawings.: He has not chanced. to draw a. 
prize though he has competed for it by: 
taking partin the lottery. I-do-not see, 
therefore, how the two things can be kept 
“distinct. | The. plaintiff argues that the 
"ease falls within the law as to- wagers, t. @.,. 
8: 30, Contract Act, and corresponding to 
"sg. 18 of- the Gaming Act, 1845 (8 & 9 
Vict. c. 109) There was -some argument 
before us that s. 65, Contract Act, applied to 
this case. lam of opinion that it is wholly 
inapplicable, the agreement here is nof 
discovered: to be void nor did the con- 
„tract become void—it was illegal from the 
beginning. Under the -section of: the 
Gaming Act it. has been held that the words 
prohibiting ‘the recovery of money which 
-shall have been: déposited to abide the 
"event upon which any wager shall have 
been made do not prevent the party from 
repudiating the wager atany time.either 
before or after the event'and before the 
‘money is actually.paid over and recovering 


his own depos& from the stake-holder, cf... 


' -Hampden v. Walsh (20), where the. authority 
of Hastelow v. Jackson (46) is established and. 


*(46) (1828)-8@, & O. 221; 2 Man: & Ry 209; 6 L. J. 


` K. B. 318; 32 R; R. 369;*108 E. R, 1026, 
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Diggiev. Higgs (21). Both cases were approved 


"by the Privy. Council ineTrimble y. Hill (22). 


Thereforé, when money has been paid under 
an unlawful dgreemtnt but nothing else 
done in performance of the ‘latter, the 
money may be «ecbvered back. Tappenden 
v. Randall (27) followed’ in’ Ledu v. Hira 
Lal Bose (18). The exception engrafted on 
the section of the Gaming Act by this case 
is ‘probably confined to cases where the 
agreement is not actually criminal or im- 
moral." See particularly per Chambre, J., 
in Tappenden v. Randall (27). If this is so, 
the present ‘case would appear to be 
outside the benefit of ‘the exception as 
falling ‘within, the Criminal Law. Even 
otherwise, the effect of Kearley v. Thomson 
(29) and Taylor v. Bowers (28) is that the 
be made before the illegal 
purpose or any material part of it is 
carried out. Fry, L. J., at page 747* in 
Kearley v. Thomson, (29) says: “I hold, 
therefore, that where’ there lias been a 
partial carrying into effect of an illegal 
purpose in a substantial nianner, it is im- 
possible, though there remains something 
not performed, that the money pdid under 
that illegal contract can be recovered back". 


"ln this ease ean it be said here that no 


material pàrt of the illegal purpose has been 
carried -out? -I think not. 26 ‘or 27, months 
have elapsed out of the 50" originally con- 
templated or more than half?the term 
‘of. the lottery has run and prizes have been 


"awarded by lot every month’ up to the time 


the lottery was brought to an end. One has 
little sympathy indeed with 'the defendant, 
who has enriched ‘himself at the expense 
of his subscribers but where both plaintiff 
and defendant arein pari delicto, and there” 
is no ground here whatever for’ holding 
that they are not, potior est conditio pos- 
sidentis and in my opinion the plaintiff is 


. not entitled to recover.. The civil revision 


petition must; therefore, be dismissed. I 
should like to express my indebtedness for 
the assistance of the able arguments ad- 
vanced by the learned Vakils in. this. case, 


. Mr., Sivarama Krishna -Iyer for’ the appel- 
.Jant and Mr. Sundaram Iyengar who in the 


absence of the respondent kindly argued 
the case'as amicus curic. zn 





` This petition coming on again for argu- 
ment on-the 13th of March 1924 and having 
stood ‘over for consideration till this day, 
the Court delivered the following 


*Page of (1690) 24.9. B.D- {Ed ^. . *- 
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JUDGMENT. ° 
` Krishn&n, J .— We have differed in our 
- opfnion as to the resultof therevision. The 
question now to be decided is whether cl. 36 
. of the Letters Patent or,s. 98 of the C. P. 
C. applies to the case. : 
Section 98 in terms applies ónly.to appeals 
under the C. P. C. Section 108 makes it 
applicable to second appeals, but there is 
no similar provision making it applicable to 
revision petitions under s, 115, C. P. C. or 
under s..25 of the Small Cause Courts Act 
ór under the Government of India Act. 
Section 141 cannot berelied on for apply- 
ing s. 98 to such proceedings, as it refers 
only to procedure provided for suits and 
not for appeals as pointed outin the case 
in In re: Karri Venkanna Patrudu (38). 
Furthermore as pointed out by their Lord- 
ships of the Privy- Council in Thakur 
Prasad v, Fakir Ullah (41), s. 647 corres- 
.ponding to the present s. 141 refers to 
matters in the nature of suits such as 
proceedings in Probates, guardinships and 
so forth; it does not refer to revision 
petitions inthe High Court. When the 
High Court acts in revision in a small cause 
suit, it does not do so under theC. P. C. but 
unders. 25 of the Provincial Small Cause 
Courts Act and s. 98 cannot be applied to 
it in the absence ofa special provision so 
applying it. On the otherhands.7 of the 


©, P. C. expressly excludes-the applicability . 


of s. 98 to Small Cause Courts. Section 115 
is also excluded shówing thereby that s.. 7 
is not confined in its application to Small 
Cause Courts in their original jurisdiction 
when trying suits but appliég,also to Courts 
exercising revisional powers in small cause 
matters; s 7 seems to be conclusive to show 
that s. 08 does not apply to small cause 
revisions. 

On the other hand there is no difficulty 
in applying cl. 36 ef the Letters Patent 
though it speaks only of original and ap- 
pellate jurisdictions, It has been consis- 
tently held that the-expression "appellate 
jurisdiction" in this clause includes _ revi- 
sional jurisdiction. [See Chappan v Moi- 
din Kutti (44) and Srinivasa Iyenger v. 
Ramaswami Chettiar (47).] This view is 
further supported by the recent amend- 
ment ofs. 15 of the Letters Patent exclud- 
. ing judgmtntsin civil revision cases from 

. the class of appealable judgments: As 


«4p 29 Ind. Cas, 846; 39 M. 235; 20 M. LJ. 12; 18 
p bod . "s 


. 
. 
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pointed out by. Edge, C. J., in Husaini Begam 
‘vy. Collector of Muzaffarnagar (30) the 
provision in the Letters Patent must 
be applied to all cases-in the High 
Court except those to which s. 575 of the 
old Code, now s. 98, can properly and with- 
out straining its language be applied. In 
that case cl. 27 of the Allahabad Letters 
Patent, corresponding to cl. .36 of ours, was 
applied to a case where the learned Judges 
differed on the question whether sufficient 
cause for excusing delay in filing an 
appeal had been shown or mot.” Recently 
the Privy Council had to-consider the 
question whether s. 98, C. P. C., or the 
Letters Patent applied to an appeal from 
a decree passed‘ on the original side, .see 
Bhaidas Shivdas v. Bai Gulab (31) Their 
Lordships refer toss. 4 and 98, C. P. C., and 
point out that there is no specific provision 
ins. 98 and that there is a special form 
of procedure which was already prescribed, 
namely, cl. 30 of the Letters Patent and, _ 
therefore, under s. 4, the former could not, 
be treated as controlling the latter. It was" 
held in In re Karri Venkanna Patrudu (38) . 
already referred to’ that el. 36 of the Letters: 
Patent applied where twoJudges differed in 
a matter under s. 476, Cr. P. C. A similar 
question was again decided by a Full 
Bench of this Court in Bapu.v, Bapu (39) 
in the same way, holding that the power 
conferred by s. 195 of the Cri P. C. wasa 
special power and, therefore, the case was 
“governed by cl. 36 of the Letters Patent. 
Similarly-by analogy it may be argued that 
as the exercise of our power under s. 25 


of the Small ` Cause Courts*Act is the. - 


exercise of a special power, it is not go- 
verned by the C. P. ©. Inan, application 
under s. 107 of the Government. of India 
Act to revise an order under s. 145 of the 
Cr. P. ©, the Calcutta High Cóurt followed ` 
tthe ruling in Bapu v. Bapu (39) and held 
that cl..36 of the Letters Patent applied. 
[See Moiram Bewah v. Nrijan Sardar 
(36). It was also held in Kumar Chandra 
Kishore Roy v. Basat Ali (37) that in a 
case under s. 115, C. P. ©., cl. 36 ap- . 
plied and the opinion of the Senior Judge 
prevalied. : : : 

Against all this authority there is an 
expression of opinion in a' case in the. 
Madras reports that in a*small cause 
revision in the High Court, s.-575 ofthe: 
old Code corresponding to the present s. 98 
applies byereason of s. 647, now s. 141, and - 


. not the.Letters Patent; [see Narayanasami 


` teb í. á. 1988) 


Reddi v. Usuru Reddi(40)]. Though that opin- 
ion was given bya Bench of three Judges 
I consider that it was an obiter. dictum as 
the Letters Patent Appeal before the learn- 
ed Judges "was disposed ofon the merits. 
and nothing turned upon which judgment 
` prevailed in” the revision petition. The 
point was not discussed by the learned 
Judges possibly because it was a matter of 
no consequence in the appeal. I do not think 
we are bound by that expression of opinion 
or that there is any necessity to refer the 
matter fo the Full Bench again. The 
weight of that opinion islost by reason of 
the subsequent rulings’ of this Court parti- 
cularly that of the Full Bench in Bapu v. 
Bapu (39). Ihold, therefore, that cl. 36 ap- 
plies to the present case and not s. 98, U. 
P. C. and that our order in the civil revi- 
sion petition must be in the terms proposed 
by me. rq 

Odgers, J.—This was a petition under 
8. 25 of the Provincial Small Cause Courts 
Act, which runs as follows:—'' The High 
Court, for the purpose of satisfying itself 
that a decree or order made in any case 
decided. by a Court of Small Causes was 
according to law, may call for the cabe and 
pass such order with respect thereto as it 
thinks fit." f PR 

'It will be remembered that the suit was 
brought in the Small Caüse Court for the 


recovery of certain subscriptions to a chit^ 


fund. The lower Court dismissed the 
plaintiff's elaim on the ground that the chit 
fund was a lottery: In this Court my 


Jearned brother and myself differed in opin- . 


ion. My learned brother held that the 
illegal element in the lottery, could be 
discovered from the legal point in so far 
as it conformed to the ordinary chit fund 
transactions with which we are all familiar. 
‘I held on the other hand that the” illegality 
tainted the. whole transaction and that, 
therefore, the plaintiff could not succeed and 
his &uitshould be dismissed. 

Now the.question has been raised whether 
my learned brother’s judgment should pre- 
vail under para. 36 of the. Letters Patent as 

eing the opinion of the Senior Judge or 
whether it is open to us to make a reference 
in the matter- under s. 98, sub-s. 2, C. P. C. 

Itis clear that this is not an appeal, and 
although it.és called a revision. petition it 
is doubtful whether it “is really of.that 
nature. It is a special procedure provided 
sy s. 25 gf the Provincial Small Cause 
Qourts Act, by which, if so advised, the 
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High Court can correct an erroneous order 
passed by the Small Cause Ceurt. | Several 
authorities have been cited to us, Put I do 
not think if necessary. to refer to them 
all. In In re Karri Venkanna . Patrudu 
: (38) two learned*Judges Abdur Rahim and 
. Ayling, JJ., had differed on a petition 
under s. 115, C. P. C. to revise the order; 
of a District Munsif who had committed 
the petitioner'to a Magistrate on a charge 
of forgery. The learned Judges of the. 
High Court differed. Mr. Justice Abdur 
Rahim was for setting aside the order 


under s. 476, Cr. P. C. Mr. Justice Ayling | 


saw no reason fo interfere. The Court held’ 
that cl. 36 of the Letters Patent applied to 
the case and that s. 141, C. P. C. did not 


make s. 98 applicable to matters of this. 


kind. 'lhat case was, of course, strictly a 
case of revision and the Privy Council has 
held in Bhaidds Shivdas v. Bai Gulab (31) 
that the two provisions cl. 36 of the Letters 
.Patent and s. 98, sub-s. (2), C. P. C., do not 
affect each other. The case before their 
Lordships was.a difference of opinion, on 


an original side ‘appeal to which Ch.- 


VII of O. P. C. -has of course no applica- 
tion. But it is quite obvious from their 
Lordships judgment that there is no 
ground for contending that s. 98, C. P. C., 


has obviated the provisions of cl. 36 of 


the Letters Patent. The case in Bapu v, 
Bapu (39) wasa difference of opinion in a 
sanction, matter and the Full Bench held 
that the application.to the High Court 
under :s. 195, Cr. P. ©., was neither an 
appeal nora revision buta matter of spe- 
cial procedure and that, therefore, cl. 36 of 


‘the Lettera Patent would apply on a differ-- 


ence ofopinion. "This seems to me to be 
a strong authority for holding that cl. 36 
ofthe Letters Patent would apply to the 
case before us, because as pointed out, 
8. 25 of the Small Cause Courts Act is a 
special procedure and in my opinion is 
not a revision. The difficulty in adopting 
this view is caused by acase reported as 
Narayanasami Reddi v. Usuru Reddi (40), 
It is not a Full Bench case though it was 
heard by a Bench of three Judges, and it is 
prima facie a case on all fours with the 
present. There an unsuccessful defendant in 
-a Small Cause Court filed a civile revision 
petition to this Court. One learned Judge 
was of the opinion that the case should be 
remanded for disposal while the other held 
that the case, was not one in which the 
High Court should interfere,’ The defènd- 


~~ 


| 
` 
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ant preferred an appeal uhder cl.`15, of 
the Letters. Ratent ang.an objection was 
taken; tdiat: there was no judgment in the 
strict, sense of the term from which an 


“w “appeal. could:-be taken.. The Court: held 


oO. 


that. there was a judgment eand further 


that the case was governed by s. 575 (corres- . 


ponding to s. 98, O. P.C. The learned 


Judges distinguished the case cited to them, 


for theappellant [Husani Begam v. Collector 
` of Muzaffarnagar (30)] which held cl. 36 of 
the Letters Patent applicable on the ground 
that ihere. had: been no, hearing-of: the 


* appeal within s.-,575 (equivalent to s. 98), 


C. P. O-arid that in the case before them. 
there was a hearing of the petition by the. 
" two Judges who differed as to the way the-- 


- ' petition should be disposed of. The point 


ste 
q 


5 e 


^, Letters 


was very summarily dismissed, if one may 
- say + so^with ‘respect, by the -Bench in 
Narayanasami Reddi-v. Usuru Reddi (40) 
but even ‘so, I ‘was at first inclined. to 
think that it might be entitled to. weigh 
" “with me in the present case. "Even though, 
` for the reasons: l have given I am doubtful 
if Narayanasami-Reddi v. Usuru Reddi (40) 
“cannot be-considered good law in face .of 
the decision: in Im re :Karri Venkanna 


Patrudu (38); the -Privy Council degision in: 
Bhoidas le v. Bai Gulab (81) and more, 


especially the inference to be drawn from 
| the:Full Bench decision of this Court ih 
Bapu v. Bapu (39). :- Under these circum- 
stances I was inclined to the view that 
the only satisfactory;way to clear up this 


difficulty ‘which, it is, obvious, may. recur, 
at any moment, was to have an authorita- 
> by Full Bench on.the point.. 
“. On further consideration, .however, I ‘have. 


tive decision 


come to'the conclusion that this m 
' yecessary; : the- opinion -expréssed in 
Nárayanásamá Reddi v. Usuru, Reddi (40) 
'is in almost a single line, the point is not 
discussed and further. tbe, Judges there 


held .they -were entitled to .go. into. 
the merits which they did and reversed . 
the opinion of Subramania Iyer, J., whose. 


judgment, it was contended, preyailed under 
.Patent.. As pointed out this is 


‘not a Full.Bench case and is, therefore, 


not technically“ binding on us.. I have al- 


ready given reasons for thinking its opin-' 


ion’ unsognd. T,- therefore, «agree that 
cl. 36-of. the Letters Patent. governs this 
ease, and the judgment of > 
brother as Senior Judge must prevail. , 
-V, N. Y, qe : | 
UN K. e 42 E .o-— 


.." Petition allowed, `, 


- MAHMUD ALAM V. NÀTHU SAHU. 


NATHU SAHU 


my’ learned’. 


[85 I. ©. 1925} ° 
^. PATNA HIGH COURT: ;- 


CivinL APPEAL No. 1505 of 1921; ' 
..- July 25, 1924, 


Present:—Mr. Justice Ross.ànd. 
Mr. Justice Sen. - f 
Shaikk MAHMUD ALAM- DEFENDANT 
oo — APPELLANT ^" 
VETSUS ` . 7 
AND OTHERS— PLAINTIFFS `> 
^—RESPONDENTS. .- 


“Appeal, second--Finding of fact—Allegation in 


plaint not denied specifically in written statement— 
Record of Rights, entry in-- Finding, whether can be 
challenged... ter . .* 5 

Where an allegation ina plaint is not” specifically 
denied in the written statement and is supported by 
an entry in the Récord of Rights and by the plaintiff's 
own statement, a finding in support of such allegation’ 
cannot be said to he based on no evidence and cannot, 


therefore, be challenged in second appeal |. 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 29th August 
1921, reversing that of the Munsif, Madhu- 
bani, dated the 14th May 1921. n oe 
Mr. Muhammad Hasan Jan, for the Appel- 
lant.  .^ a n: 

Mr. Janak Kishore, for the Respondents.. 

.. 2: JUDGMENT. ` "o 

Ross, J.—The only ground urged in, 


“support of this appeal is that there is no 


evidence to justify the finding of the learned’ 
District Judge that the plaintiffs. family! 
were settled raiydis of the village from a, 
very long time. In para. 2 of the plaint' 
it was ‘alleged that for a long time.the' 
plaintiffs ancestor was and after him the: 
plaintiffs had been kashtkars of a large area. 
of land in Mouza Khanna, and further in 
para. 4 that thé plaintiffs and their ancestors ` 
were kaimi .settled raiyats of. Mouza. 
Khanna and they and their ancestors had. 
acquired occupancy right in the "disputed: 
land and in the survey khatian: they had: 
been recorded as kaimi raiyats. -In the; 
written, statement there was nó -specific~- 
denial of ‘these allegations. Thére was.only.. 
the general plea that the defendant did. 
not admit-any of the plaintiffs’ allegations - 
except those that were admitted :by-him in | 
his written statement. Besides. the plea- - 
dings there is the entry in' the Record ‘of 
Rights: which. shows that the father "of; 
plaintiff No. 2. was recorded asa -kaimi 
raiyjatin respect of the land in guit. - And - 


“further the plaintiff stated in his -evidence.. 


that he had other old'ancestral fasht land. -; 

It seems to.me that the learned . District. 
Judgé.was entitled to-hold that the plaint- 
ifie" family- vere settled ratyata’ of the” 


` 


dé 1.0. 1995] fü ‘the matier of« an &pplieation of G. KRISHNASWAMI niya * 


iy) "lage ‘and that'it cannot be fairly said 

that this finding rests on no evidence. 

Therefore, there - is no-point of law in this 

appeal which must.be dismissed with costs. 

i Sen, J.—I agree. 
Z. K. 


' 


: Appeal domus. 
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“Mr. A. Kr ish suami yer. for the 
"Vakils. 03 * s 


- - Messrs. Nugent trant and Bidhey Smith 
‘for the Advocates, 

This Origihaf Side Appeal came on for 
hearing on the, 7th and llth August 124, 
‘and the case having stood over for con- 


- -sideration till this day, the Court delivered 


7 , the following 


MADRAS HIGH COURT. 
FULL BENCH. 

- ORIGINAL SIDE APPEAL No. 6 oF 1924. 
August. 26, 1924, 
Present:—Mr. Charles Gordon Spencer, - 
Officiating Chief Justice, Mr. Justice - 
Devadoss and Mr. J ustice Srinivasa 

: . Ayyangar. 
T n the matter of an application of G. 
KRIHSNASWAMI AYYAR, 
— Hieu CounT VAKIL. 


" Insolvency Act, 1848, (IF & 12 Vie. C.2D, s3 


—-Presidency Towns Insolvency Act (111 of 1909), 
s. 122— Legal Practitioners Act (XVIII of 1879), s. 4— 
"High Courts Act, 1861, (24& 25 Vic. C. 104), s. l5—- 


:Vakils, whether entitled. to audience in. Presidency 
Insolvency Court—Insolvency--Court, whether subordi- 
nate to IIigh Court. 

' Vakils have no right of audience: in the Insolvency 
coe the Presidency Town of Madras. [p. 1028, 
“CO 

- The. effect of section 121 of the Presidency Towns 
“Insolvency Act is, that if Vakils had the right of audi- 
ence in the Insolvency Court: before 1909 it was not 
"taken away from them ;-but if they had not such a 
"right previously it was not conferred on them. 
[p- 1026, col. 2.] ~ 

The mere fact that appeals- lie from the decision of 

‘the Presiding Judge of the Insolvency Court to the 

‘High Court and the fact thats. 15 of the High Courts 
Act invests the High Court with the power of superin- 
-tendence over all Courts which are subject to its appel- 
lat» jurisdiction, does not make the Insolyency Court 
subordinate to the High Court. Rule 13 of Uh. III 
of the Appellate Side Rules of the Madras High 


“Court, which states that Advocates, Vakils and Attor- ' 


neys of the, High Court are entitled to practise in any 
„ofthe Courts’ subordinate to the High Court has, 
‘therefore, ` no application to the Insolvency Court. 
-{p. 1027, col. 1.] 

Section 4 of the Legal Practitioners Act was not in- 
. tended to override the special provisions relating to 
-insolvency in the Presidency towns. t». 1027, col. 2; 
“Ep. 1028, col, 2] - : 
^. Oase-law discussed. - 
- Appeal from the fudement of Mr. Justice 
: Waller, dated. the 15th January 1924, on 
"the application: of Mr. G. Krishnaswami 
“Ayyar, a Vékil of the High ‘Court, clain- 
‘ing aright of audience ‘in: the. Insolvency 
„Court on behalf of Chakrapani Achari, the 
“detaining ereditor in: Sadi eni Pétition 
‘No, 392-of 1923. s 
= MEG Krishnaswami “fuer, in person. ; 


65 


x 


* JUDGMENT. 

Spencer, Offg. C. d.—The question 
that comes up for our, decision in appeal 
is whether Vakils have a right of audience 
in the Insolvency. Court at the Presidency 

“Town of Madras. We have heard full 
‘arguments from Mr. G. Krishnaswami 
-Ayyar, and Mr. A. Krishnaswami Ayyar, on 
behalf of the Vakils and from Mr. Grant 
‘and Mr, Sidney Smith, for the Advocates. 
-The whole question has been dealt with in 
.their arguments exhaustively and in every 
‘aspect.  . 

. Vakils appear and plead on the Original 
Side of the High Court at Madras, Phot- 
withstanding that the Charter of 1800 au- 
thorized only three classes of practitioners, 
namely, (1) bona fide practitioners of the 
Jaw inthe old Court of the Recorder, which 
„was thereby abolished; (2) Barristers- at-Law 
‘in England or ` Ireland ; and (3) Attorneys 
.Or Solicitors. admitted i in one of the Courts 
ab Westminster or otherwis@ capable of 
acting as well in the character of Advo- 
cates as .of Attorneys, and the Charter 
went on to “declare that no other person 

- or persons whatsoever shall be allowed to 
‘appear and plead, or act in the said Su- 
preme Court of Judicature at Madras for 
‘and on behalf of suchsuitors or any of them;” 
notwithstanding also that, in 1879, the 
Legal Practitioners Act provided i in 8. 4 that 
no Wakil should-be allowed to practise under 
.that section before any Judge of the High 
Court exercising Original J urisdiction ina 
Presidency Town. 

To this day, in the High Courts of Cal- 
‘eutta and Bombay, Vakils have no right 
to practise: on the Original Side. : How 
.Vakils obtained a footing on the Original 
-Bide of the Madras.Hig gh ‘Court i is a matter 

. of history, which is set “out: in In the matter 
lof the petition of Attorneys E ‘and Nam- 
berumah Cheity v. N arasimhac ari (2). 


Q1 M- 24; ‘UL Madi Jur, 92; Llid: Deč à) 
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‘Idonot propose to*deal-in detail with 
the history of the Original Side. It is 
sufficient to state that tls. 7, 8 and 9 of 
the Letters Patent of 1862 ‘empowered the 
High -Court to enrol so m&ny* Advocates to 
appear and plead, so many. Vakils to appear, 
plead and act, andsomany Attorneys to 


appear and act, as the Court deemed fit,: 


"while cl. 9 of the amended Letters Patent 
of 1865 empowered the High Court to enrol 
such and so ‘many Advoéates, Vakils and 
Attorneys as the Court deemed fit, and 
described the functions of each class of 
practitioners collectively without the use of 
the word "respectively"; that, in the rules 
made on August 28, 1863, under the first 
Letters Patent, 1. 8 runs thus: “Vakils 
shall not appear, plead and: act for any 
suit or in this Court in any matter of ordin- 
ary original jurisdiction, civil or criminal 
orin any matter of appeal from any case 
of ordinary civil jurisdiction or upon re- 
view of any criminal case under cl. 25 of 
the’ Letters Patent," but rr. 1, 2, and 3 
made on. the 1st of Oetober 1863 recognized 
the right ‘of Vakils to .practise on the 
Original. Side; and that rr. 4and 5 made 
on July 5, 1866, underthe amended Letters 
Patent ot 1865 permitted Vakils admitted 
under the. rules of October 1863 to appear, 
plead and act for the suitors in all matters 
over whiche the Gourt ` had any jurisdic- 
tion. In In ‘the mutter of the petition of 
Attorneys (1) it was held in 1875 by a Full 
‘Bench ‘that these rules were within the 
powers.of ‘the High Court: and when the 
‘matter. came upagainin 1916 Coutts-Trotter. 
a, in Namberumal Chetty v. Narasimha- 
ehari (2) felt bound to follow the earlier 
„decision. "Rule 533 of the’ Original Side 


‘Rules declares that “a Vakil may appear, 


plead. and act upon all proceedings, whether 
dn ‘Court orin Chambers." ` There is no 
‘mention ‘of the Insolvency Court in any 
of these rulés. In fact historically there 
is no reason to -treat ‘the -Insolvency 
T Tii as “8 part or branch of the Original 
$9106 


1n 1828: Courts: .were. established .for_ the 
aélief of ‘insolvent debtors in the . Hast 


‘Indies -by ‘the Statute 9,.Geo. IV, Ch. 73." 
The Insolvency Court was from those early. . 


days a separate Court, and the Indian Insol- 
wency..Act .11 & 12 of Vic. Oh.. 21; 
‘enacted in 1848 bys. 3 that a Court for 


"the-reMef of ‘Insolvent Debtors should -be- 
held once a mfonth in Calcutta and so often 


‘tion in all eivil, 


* dn the matter of an application of a. KRISANASWANI ayvim, [S5 È. O. 1925) 


as might be necessary within the towns of 
Madras and Bombay and be presided over 
by a Judge of the Supreme Court, and it 
declared that every Advocate and Attorney 
of the Supreme Courts àt ` Calcutta, Madras 


-and Bombay should be entitled'to practise 


in the. way of his profession in the said 

Courts and that mo other persons should 

practise as Advocates or Attorneys in the. 
said Courts. This section remained in force 

until it was repealed *in 1909 upon the 

passing of the Presidency Towns Insolvency 
Act III of 1909. When High Courts were 
established at Calcutta, Madras, and Bom- 
bay in 1861, the Indian High Courts Act 
24 & 25 Vic. Ch. 104 made the  pro- 
visions of the Indian Insolvency Act which 
referred to the Supreme Courts of Bengal, 

Madras and Bombay and to the Judges of 
those Courts, applicable unders. 11 to tlie 
High Courts of those places so far as the 

provisions were consistent with that Ag: and 
with . the Letters Patent. 


Section 121 of the Presidency Towns Ingol- 
veney Act-states, "Nothing in this Act, 
or in any transfer of jurisdiction effected 
thereby, shall take away or affect any 


Tight ofaudience that any person. may have 


had immediately before the commencement 
of this Act, ‘or shall be deemed to confer 
such right in insolvency matters on any 


person who.had not a right of audience 
.before the Courts for the relief of Ingol- 
. vent Debtors.” 
-is that, if Vakils had the right of audience 


The:effect of this section 


in the Insolvency Courts before 1909, it was 
not taken away ffom them ; but if they had 
not such a right previously, it was not con- 
ferred on them. 


No rules have been framed either before 
or since the passing of that Act permit- 
‘ting Vakils to appear in insolvency pro- 
ceedings before a Judge of the High Court. 
The rules made on December 22nd, 1848, 
for regulating the proceedings in the ‘Court 
for the relief of Insolvent debtors speak 
only of the Attorney of every prisoner rep- 
resenting him in the said Court. The 
Insolvency Rules of 1910 in O. XV speak 
only of Attorneys and Advocates represent- 


.ing Insolvents in the Inüsoltfency Court, 


Section 9'of the Indian High Courts Act 
of 1861 ‘confers on the High Court jurisdic- 
criminal, admiralty ande 
vice-admiralty, testamentary, intestate and 
matrimonial matters, - hut is silent on the 


4 


[85 I. C. 1925] “Yn the matiér of an application of a. KRISHNASVAMI AYYAR. o 


subject of^ insolvency. ‘Clausé 18 of the 
Latters Patent: öf 1865 refers to the Court 
for the relief of Insolvent Debtors as a 
Court governed by its “own laws and held 
before one -of-the Judges of the High Court. 


In para. :13-of the Secretary of. State's, 


letter, -dated 14th May 1862, that accom- 
panied the Letters Patent, the omission to 
reserve the right of pleading i in. the Insol- 
vent Court after the, issue of the Charter 
to Attorneys of the Supreme’ Court is 6x- 
plained*as düetó the fact that. the Insol- 
vent Court was a: separate tribunal, not 
affected by the. Act authorizing the Letters 
Patent. In conclusion, it is stated (The 
Insolvent Court) "wil continue a separate 
Court, though for the future. presided over 
by a Judge-òf the High Court. The Attor- 
neys, therefore, ‘will, as heretofore, practise 
in accordance with. the rules of the Insolvent 
Court itself.” ..- 

Although the Court for the relief of insol- 
sent. Debtors” was: always ‘treated as a 
separate Court presided over by one of .the 
Judges of the- Supreme Court or High 
Court, as: the case might be, the fact, that 
appeals lie from the. decision-of the Pre- 
siding Jüdge to the High Court, and the 
fact that s. 15 of the High Courts Act 
invests- the High Court withthe power of 
superintendence, over all Courts which are 
subject'to its: Appellate Jurisdiction do not 
necessarily make it a ‘subordinate Court 


any more than’ the -Original Side Court: 


or an Admission Court, from which appeals 
lie under the Letters. Patent. against the 


. decision of a Single Judge, can be des- 


éribed a5 subordinate to the rest of the 
High Court., 
Rulés, “Oh. ` Ill, which states that Advo- 
'eates, Vakils, ‘and Attorneys of the High 
Court aré “entitled to practise in*any of the 
Courts Subordinateto the High Court has, 
therefore, no application. 

For the Vakils, reliance was placed. on 
s. 4 of the' ‘Legal Practitioners Act., This 


declares that. any: person entered as an 
Advocate or Vakil on the roll of any High ` 

| Oourt.who ordinarily practises in that Court 
‘or. in some Court subordinate, thereto shall 
notwithstanding anything herein contained, 


be entitled, as: such, to: practise in any 
‘Court-in “British, india Other | than a High 
Court on.’ whose roll hé is not entered, Or, 
with the permission of the’ Court, in any 
High Coyrt on whose roll he js not entered, 
Although this Act was passed in 1879, it 


* did not purport to expressly repeal 6, B of’ 


: Rule 13 of the Appellate Side ` 


‘the High Court where they wish to 
tise when they are. not on the toll of Phat 
"Court. 
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the Indian Insolvency Act, tNo doubt, 
under cl. 44 of the. Letters Patent, of 1865, 
the provisions of. the Letters Patent were 
made-subject to the law making powers of 
the Governgr-General. in Council, but, I 
should hesitate to imply that an earlier Act 
is repealed by ‘implication by a later Act 
without more express words to that effect. 
In'Volume XXVII, Halsbury's Laws of Eng- 
land, page 197,- we find the principles 
laid down, that a Statute may be repealed 
by. implication: (1) if its provisions are . 
wholly incompatible with the subsequent 
Statute or (2) if the two, standing together, 
will lead to wholly absurd consequences or 
(3) if the entire subject-matter ofthe first 
is taken away by the second. Now, s. 4 
of the Legal Practitioners Actis not wholly 
incompatible with the provisions of the 
Indian Insolvency Act or of the Presidency 
Towns Insolvency Act.: It merely provides 
that a person entered on the rolls of a High 
Court, who ordinarily practises in that 
Court or in some Court subordinate to it, 
may practise... as such, in any High Court 
where he is not.enrolled if he gets the 
permission of that Court, or without such 
permission he may: practise in, any other 
Court in British India but a High Court, 


The words “as such" denote that his 
claim: to practise must be in his capacity 
as an enrolled Vakil ordinarfly practising 
in the Court where he is enrolled. As there 
are no rules: made by the Madras Court for 
the practice of Vakils in the.Insolvency 


‘Court, . such practice..is not a feature of 


their ordinary. practice,.and, therefore, ther 
cannot claim a right to practise, as Such, i in 


any other Court. For instance a Madras High 


Court: Vakil could not legitimately claim 
to be heard in the Insolvency Court of 


Bombay, . because: he does not ordinarily 


practise in ‘the Insolvency, Court of Madras, 
nor could ‘a Vakil:demànd to be allowed 
to practise as an Advocate in a Court on 
whose rolls he.is not entered. By this sec- 
tion Advocates and Vakils who wish to prace 


tise outside the -High Court in which they 


‘are enrolled are.placed on the same foot 
ing as. regards.obtaining. permission of 
prac- 


On the principle of generalia specialibus ° 
non derogant Ythink'thaj s+ 4 ofthe.«Legal 
daka ai ad wag not intended to over. 


"ER 
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ride the special provisions relating to insol- 
vency in, the-Presidenc} Towns. 

Mr.G? Krishnaswami: Ayyar eatone time: 
suggested that the-word "Advocate" in the 
‘indian. ‘Insolvency Act. mjght be under- 
Btood. in its wider significance" of one who 
pleads the cause of another; butit is clear 
from. the Charter Act that it was meant to 
include only those Barristers who had been 
enrolled as Advocates in :the Courts at Cal- 
gutta, Madras and Bombay, respectively, 
and those who had been practitioners in the 
Recorder's S.Court, if any such were still alive 
in 1848. 

: I havecometo the conclusion thah the 
order of, Waller, J., refusing to allow Vakils 


to appear and plead in the Insolvency 


Court'is correct. The appeal will be dis- 
missed but without costs. 
. Devadoss,J.—This is an appeal from 
the orderof Waller, J., upholding, the ac- 
tion of the Deputy Registr ar, Original Side, 
who rettirned a Vakalat filed ‘in. ‘Insolvency 
Petition No. 392 of 1923 by Mr. G. Krishna- 
*swami.Ayyat on the ground that a Vakil 
had no right ‘ot audience in the. Insolvency. 
“Court. Mr. G. Krishnaswami Ayyar bas 
preferred tliis appeal and the Vakils' Associ- 
ation, Madras, Supports it. The Bar Associa- 
lion and the- Attorneys’ Association, Madras 
oppose -the appeal. The appellant's eon- 


tention is that.a Vakil has a right of audi - 
The argu- > 


-erice in the Insolvency : Court. 
ments advancedon behalf of the appellant 


head 
aba (1) “The "Vakila had a right of audience in 
the Supreme Court, Madras, and are, there- 
fore, included in the class of practitioners 
méntioned in s.30f 11 & 12 Vic, Ch. 21, 
(2 Even if they had not, the right of 
‘audience in the Supreme Court, alter the 
.establishment'of the High Court they were 
given.by the High Courts Act and the 
*Vetters Patent the. right of audience on 
‘thé,’ Original Side, and s. 3 of 11. & 
112. Vid. "Ch. 21, should be read as apply- 


'jngto' all- the., „practitioners of the High- 


Court. .” 
NE (3). The class of practitioners mentioned 
En 5:3 otil & Ì2 Vic, Ch. 21, having b&- 
“cone: a the term “Advocate” 
dis 3 ‘of é ithe ‘Act should be held to apply 
Jo "Vàkils^whó éxercise the: “Profession of 
Advagates. 

(4) -The Insolvency Court being a ‘Court . 
` 5&ubürdinsye' o the High Court, a Vaki? had 
AGA. Bridiencs ` in E Court under: 


ht tethematior of an application of e. KRISENASWANI: AYYAR,” 


used . 
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& 4 of the Legal. Practitioners Act. Even 
if itt was not a subordinate ,Court, the 
Court for the relief of Insolvent Debtors 
having been a Court in British India, 
the Vakils had a right of audience i in that 
Court.. 

(5) The Court for the relief of Insolvent 
Debtors having been abolished and the 
insolvency jurisdiction having: ‘been. vested 
‘in the High Court by the passing ofthe 
Presidency Towns Insolyency Act, a Vakil 
of.the High Court has the right of audience 
when the High Court exercises insolvency 
jurisdiction. 4 

(6)' Granting that the High Court Tias 
power to frame ` rules prohibiting Vakils 
from appearing in insolvency.cases, no such 
rule having been framed, a Vakil’s right-of 
audience on all sides of the High Court A 
subsists, 

"The question involved i in his appeal is 


diction and. before the Deputy Ree 
Original Side,: who is empowered under 
the rules.to hear and determine certain - 
matters. The question whether a Vakil is 
entitled to appear in appeals from orders 
and judgments -of the Judge exercising ` 
Original Insolvency. Jurisdiction was settled 
so far back as 1838 in favour of the Vakils. 
In O: 8. Appeal No: ‘10 of 1888. a, Bench of 
the High Court held that a Vakil was entitled 


.to appear in an appeal from an order of 
TOME e summarised ander the following. 


the Insolvency Commissioner. In 


this 


-- appeal we are, therefore, concerned with the 


right of the Vakil to appear in what | may 
call, for. brevity’ s sake, original insolvency ` 


* “cases, 


in order to determine whether a Vakil 
had: the right. of audience in the Supreme 
Court, it is necessary to see what class of 
“practitioners were allowed to practise before 
‘the Supreme Court. A Mayor’s Court was 
established in Madras in 1753. It was 
‘superseded by .ihe establishment of. the 
Reéorders Courtin 1798. The Supreme 
Court of Madras was.established by a Royal 
‘Charter, in 1800 by. virtue of the Govern- : 
ment of India Act of 1810. "The, Letters 


"Patent ‘of that year contained the following. 


‘provision. as regards the practitioners of 
"that Court: They ` ‘authorized ang empower- ` 
ed the-Supréme Court of Judicature to 
approye, admit and enrol such and so many 
persons being. ‘bona fide practitione?s of the 
law. in the sfid Court of the Récorder.at 
Madras at. the: time. “gi, the. pablication of, 


this our-Charter..at-Madras-or having been 
admitted Barrister-at-Law - in England or 
Ireland or.having been. admitted Attorneys ` 
or Solicitors i in-one of our Courts ab- West- 
minster or being otherwise capable. aceord- 
ing to such. rules and qualifieations as the 
said Court shall for that purpose. make and 
declare, to act as well.in the character of 
Advocates as of Attorneys in the said 
Court. And we do declare that no other 
person or persons whatsoever shall be allow- 
ed to appear and plead or.act in the said 
Supreme Court of Judicature at Madras for 
and on behalf of..such suitorsor any of 
them.” Thepersons permitted to practise 
before the Supreme Court under the Letters 
Patent were.  - 

(1) Persons being bona fide practitioners 
of the lawin the: “Court of the Recorder 
at Madras; . 

(2) Barristers-at-Law i in ‘England or Ire- 
land; | - 

(3) Attorneys or Solicitors in. one of, the 
Courts: at Westminster ; 

(4) Being otherwise 'enpable genging 
to such rules and qualifications as the said 
Court shall for that purpose make . ‘and 
declare to act as wellin the character of 
Aj vocates as of Attorenva in the said. Court. 
dt is contended that the4 th class contemplat- 
‘ed in the Letters Patent were Vakils. What 
she clause means is, persons. otherwise 
capable according to such qualifications as. 
the Court shall for the purpose make and’ 
declare, may be admitted to practise as 
Advocates or Attorneys. It wai never 
intended by that clause that there was a 
class of practitioners who had the right 
to appear, plead and act. Sneh a practi- 
tioner was unknown. to the Courts in 
‘England and to the Mayor's Court as well, 
as the Recorder's, Court at Madras, The 
‘Bupreme -Court was established-on the 
:model of the King's Bench Court as is clear 
rom the High Courts Act of: 1800, 39-& 
40 Geo. III, "Oh. 79. The Letters Patent 
establishing the Supreme Court of Judica- 
“ture at-Madras; dated 26th December 1800, 
states the Court was to have “such juris- 
diction and authority as our justices of our 
King Bench Court have and may lawfully 
exercise within that part of Great Britain, 
called England as far as cireumstances: , 
‘may permit.” The Kiag’s Bench Court 
knew of no class of practitioners who could 
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as well as-their. disabilities arg well defined: 
It would, bedoing violence to language to 
construe tlre. words of the Letters Patent; 
as introducing a class of practitionres un- 
known to ‘the: dramers of the Act. That 
the Supreme Court recoginzed no class of 
practitioners as Vakils is clear from the 
rules of the Supreme Court now available. 

Under the rules in force so late as 1849, 
only Attorneys, Solicitors and proctors were. 


recognized. ds persons who could actin that 


Court. ‘Phere isno evidence that a Vakil 


Was ever allowed to practise before the 


Supreme Court. This circumstance may 
be taken to be some indication of what 
was meant by the Letters Patent ahd what 
ihe Judges and Practitioners understood, 
them fo mean. The Letters Patent em- 
powered the Supreme Court to enrol persons 
properly qualified according to its rules 
as Advocates or Attorneys "and did not 
empower it to enrol persons who as practi- 
tioners had the right to appear, plead and 
act. The clause "we do declare that 
no other person or persons whatsoever 
shall be allowed, to appear and plead 
or act in the said Supreme Court of 
Judieature at Madras for and' on behalf of 
such suitors. or any: ‘of .them” is very 
emphatic. The Letters Patent did not give 
a wide discretion to: the. Supreme Court 
but. empowered ib to enrol duly -qualified 
persons as Advocates or Attorneys whose 
functions, privilegeg and. disabilities were 
well known to the framers of tha Suprema 
Conrts Act of 1800. -That their Lordships 


‘of the Privy Councilattaeh great importance 


to.the - negative clause -of - the Letters 
Patent in! “construing the whole . clause *is 
clear from tho caso “reported i in Morgan v, 
Leech (3). In the light of this decision it 
cannot -be reasonably contended that the 
4th class contemplated by the Letters Patent 


Second point.—Before the Crown" took 


over the Government of India, the Supreme 
. Court'or the King’s Court exercised jurisdic- 


tion within. the ‘limits of the Madras city, 
and the East India. Company's Courts 
called Sudder Adalat and Fauzdari Adalat 
exercised appellate, jurisdiction, civil and 
criminal, over the territories of the Fast 
India’ Company in the Presideney" of Madraa, 
After the Crown took over the Govern: ent 
of tndia, the Courts continued “10 exérei iso 


their- “several functions" till-the passing of * 


(3) FAL T. A. 428; 3 Moo. P. C368; IE 
18 P. R. 362 uua Hn s bi 


e ‘appear, plead and-act. An Attorney appears 
.and.; acts and an ;Advocátg appears and- 
pleads and their . privileges, and functions 
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the Indian High Courts Act of 1861, 24 4 
25 Vic.» Ch. 104: ‘It empowered the Crown 
to establish High -Courts of Jtdicature in 
Bengal, Madras and. Bombay. By s. 8 of 
the Act^the. Supréme QOCeurt:of. Madras 
and the Sudder Adalat and Fauzdari Adalat 
of this Presidency were abolished upon the 
establishmentof-the High Court. Clause 7 of 
the Letters Patent of 1861 authorized and 
empowered ‘the High Court to approve, 
admit and enrol such and so many Advocates 
aè- to the said High Court should seem 
meet. "Clause. 8 aüthorized and empower- 
éd the High. Court to approve, admit and 
enrol such and so many Vakils as the High 
Court- should deem fit, Oláuse 9 relates to 
Attorneys. Clatise 10 empowered the High 
Court to make rules for the qualification 
and’ admission of "Advocates," Vakils ` and 
Attornéys. The High Court was given Civil 
and Criminal Appellate Jurisdiction and 
Extraordinary Original Jurisdiction over 
the Presidency, and Ordinary Original Civil 
and Criminal Jurisdiction within such local 
limits «ás may be declared-by law orregüla- 
tion’ of thé Governor in Council. Rule 7 
of the High-Court, Rules, dated 28th August 
1862, allowed Vakils “to appear, plead and 
act in‘all matters of Appellate Jurisdiction 
Civil or Criminal, and in the matters of 
Extraordinary Original Civil Jurisdiction, 
under s. 13 of, the Letters Patent.: It is clear 
from the rules that Vakils had no right of 
audience‘ on the Original Side of thé High 
Court: whether it exercised Civil or Criminal 
Jurisdiction and also in‘appeals from orders, 
judgments and decrees passed in the 
exercise of Original Jurisdiction.: For the 
first time. in 1863 it appears from the rules 
of the High Court, dated 1st October 1863, 
that some Vakils were permitted to practise 
‘on the Original Side. A few Vakils were 
enrolled as Vakils on the Original Side 
and a separate roll was maintained: for 
that purpose. Rule ^2 relating to 
Yemuneration and practice of the Vakils 
'on the Original Side of the High Court 
was framed on the lst October 1863. In 
‘1865 Amended Letters Patent were issued. 
Olause 9 of the Letters Patent empower 
the High Court to enrol Advocates, Vakils 
and Attorneys. Fresh rules and orders 
relating to Advocates, Vakils and Attorneys 
and the taxation for allowance of costs were 
‘framed by the High Court and were pub- 
‘lished on 5th July 1866. "The rules of 1863 


“were to, be read -aspart of the rules so faras © 


the qualification and admission of Advocates, 


e 
. 
a 
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Vakils and Attorneys wereconcerned. The 
rules recognized a Vakil as a practitioner 
on the Original Side, In 1874 the Attorneys 
objected to Vakils practising on the Original 
Side on the ground that thé rules permitting 
them to paractise were ulira vires, Buta 
Full Bench of the High Court held that 
the rules were intra vires. Vide In the 
matter of the petition: of the Attorneys (1). 
It is neither desirable nor expedient 
to question the corre¢tress of the decision, 
It was not challenged till quite recémtly and 
vested interests have been created and on 
the principle that what has been once settled 
should not be lightly upset itis not proper 
to question the soundness of the decision. 

The right to appear on the Original Side 
did not ipso facto give the Vakila right 
to appear in the Court for the relief of 
Insolvent Debtors. 'Phe Letters Patent did 
not give insolvency jurisdiction to the High 
Court, The Court for the relief of Insol- 
vent Debtors was first.established by an Act 
of Parliament, 9 Geo. IV, Ch. 73, and the 
Act ‘was extended from time to time, 
In 1848,11 & 12 Vic, Oh. 21, was passed 
wherein it was enacted that “the Court 
for the relief of Insolvent Debtors was: 
to be holden by any Judge of the 


‘Supreme Court of Judicature in Calcutta 


and within the townsof Madrasand Bombay 
and ‘every Advocate’ and Attorney of the 


said Supreme Courts at Calcutta, ‘Madras 


and Bombay respectively shall be entitled 
to practise in the way of his profession in 
the Court forthe relief of Insolvent Debtors 
ofthat Presidency and no other persons 
shall practise as Advocates or Attorneys 
in the said Court for the relief of Insolvent 
Debtors.” This section did not allow Vakils 
to practise before the Court for the relief 
of Insolvent Debtors. 

Third point.—It is next argued that 
the class of practitioners mentioned in s. 3 


‘of 11 &12 Vic., Ch. 21, ceased to exist when 


the Supreme Court was abolished and there 
could not have been Advocates and Attor- 
neys of the Supreme Court when there was 
no such Court and, therefore, the word “Ad- 
vocate" could only apply to one who exercis- 
ed the profession of an Advocate, and a 


- Vakil being one who exercised the profes- 
‘sion of an Advocate became entitled to 


appear beforethe'Court for the relief of 
Insolvent Debtors. Section 3 of 11 @12 Vie. 
Ch. 21, reeognized only Advocates ande 
Attorneys. Wehen the Supreme Court cease- 


ed to exist the Advocates and Attorneys o£ 
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that Oourt became Advocates and Attor- 
neys of the High Courtin its Original Civil 
and Criminal Jurisdiction, and special pro- 
vision was made by r. 4 of the rules, dated 
28th August 1862, for their being enrolled 
as Vakils on the Appellate Side of the High 
Court. The Rules of 1862 : did make a 
marked distinction between the Original 
and the Appellate Sides of the High Court. 
The Advocates and Attorneys of theSupreme 
Court became. Advocates and Attorneys: of 
the High Court. Their qualifications, rightà 
and privilges as well as their disabilities 
remained the same. Though the Supreme 
Court was abolished, all its functions, 
powers and privileges were transferred to 
the High Court by,s. 10 of the High Courts 
Act of 1861. This séction was repealed by 28 


' & 29 Vic, Ch. 15,8. 2. Section 11-of the’ 


High Oeurtà Act of 1861 made applicable to 
the High Court and the J udges thereof -all 
the provisions then in force of Acts of Parlia- 
ment, or ofany orders of Her Majesty in 
Council, or of any Acts of the Legislature 
of Indià, . etc. What was applicable to the 
Supreme Court by virtue of s. 3 and other 
provisions of 11 & 12 Vic, Ch. 21, became 
applicable tó the High Courtand theJ '"üdges 
thereof. ‘Clause 18 of the Letters Patent 
makes it clear that the law and-praetice ‘of 
the Court for the relief of Insolvent Debtors 
was not to be changed by the abolition of 
the Supreme Court aud by the .establish- 
.ment of the High Court but was to be 'con- 
tinued as it was before 1861. Clause 18 is 
in'thesé terms:—‘“And «we do further ordain 
that the Court for the. relief of Insolvent 
Debtors at Madras shall’ be. held before 
` one of the Judges. ofthe said High Court 
of Judicature at Madras, and thesaid High 
. Court and any such J "udge' thereof -shall 
have and éxercise within the Presidency of 
Madras, Such powers and authorities with 
respéct to original and appellate jurisdic- 
tion and otherwise. as are constituted by the 
Jaws relating to Insolvent Debtors i in India.” 
The portion , of the clause “such powers 
and aüthorities with respect to original and 
appellate jurisdietion and otherwise as are 
consituted bythe laws relating tofnsolvent 
Debtors in India" leves no room for doubt 
that the old order of things was to con- 
tinue. The Chief Justice of the High Court 
deputed one of thé Judges to preside over 
the Court for the relief of Insolvent Debtors, 
and he was known as the Commissioner in 


Insolvertcy. That Court was governed by. 


the laws relating to the Ifisolvent Debtors 
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in India, With regard to the’ practitioners, 
s. 3 of ll & 12 Vic, Ch. 21, was in force, 
‘Before 1861 only Advocates ‘and Ajtorneys 
practised béfore the Court for the relief of 
Insolvent Debtors, and after 1861 the same 
practitioners continued. to practise and s. 3 
did not permit any other person to practise 
beforeit. 

The contention that Advocates and Attorn- 
eys ceased to exist when the Supreme Court 
was abolished and, therefore, the Advocates 
‘and Attorneys of thé High Court had no 
right of audiéncé in the’ Court for the relief 
of Insolvent Debtors is: not worth serious 


- consideration in the light of cl. 18. 


The extreme contention that a Vakil is an 
Advocate and, therefore, he is entitled to 
practise in the Insolvency Court overlooks 
plain facts. Advocates are a. distinct 
class with. qualifications, rights and 
privileges and disabilities of their own. 
They are enrolled as a distinct class 
as Advocates, whereas Vakils do not pos- 
sess the same qualifications and are not 
subject to the same disabilities. A Vakil, 
therefore, cannot come within the term “A d- 
vocate" as used in the High Courts Act, in 
the Letters Patent and in s.3o0f 114 12 
Vic, Ch, 21. .It is unnecessary to consider 
this contention further, 

The Court for the relief of Insolvent 
‘Debtors was not a part of the High Court 
but adistinct Court and any practitioner 


-of the High Court was not as such entitled 


to aright of audience unless he fulfilled 
the conditions laid down ins. 3 of ll & 
12 Vic., Ch. 21., 


Fourth point. —"The Court for the 


‘relief of Insolvent Debtors was a Court 


subordinate to the High Court and under 
8. 4 of the Legal Practitioners Act a Vakil 
was entitled tó appear in that Court." 

It is argued that the Court for the relief 
of Insolvent Debtors was a Court subordi- 
nate to the High Coürt Because the High 
Court was empowered to make -rules for 
that Court and was authorized to call for 
reports and hear appeals from it. There 
is no warrant for saying that the Court for 
the relief of Insolvent Debtors was a Court 
subordinate to the High Court. The Origi- 
nal Side of the High Court is presided 
over by one or more T udges of the High 
Court. It can by no means pe said to be 
a Court subordinate to the High: Court ` 
The High Court frames rules for thé con- 
duct of business on the Original Side and: 
hears appeals from the orders and dearees 
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` passed. on that Side. The Original Side of 
the High Court, is a part of it and not a 
subordtgate Court. The Courtforthe relief 
of Insolvent Debtors was a distinct and 
separate. Court established by an Act of 
Pailiament and was presided, over by one 
of the Judges of the Supreme Court, Madras, 
and after the High Court was established, 
by one ofthe J udges of the High Court; 
and appeals from orders and judgments in 
insolvency cases lay to the Supreme Court 
during its existence and thereafter to the 
High Court. This circumstance did not make 
the Court for the relief of Insolvent Debtors 
a Court sübordinate to the High Court 
within the meaning ofs. 4 of the Legal 
Practitioners Act. . 


Itisnext urged that even if the Court 
for the relief of Insolvent Debtors was not 
a Court subordinate to the-High Court s. 4 
of the Legal Practitioners Act authorized 
a Vakilto paretise in all the “Courts-in 
‘British India except a High Court on the 
roll of which he was not entered, and the 
Court for the relief of Insolvent Debtors 
"being -a Courtin British India a Vakil was 
entitled to practise before it. If this con- 
tention is tobe upheldan Attorney on the 
“roll of the Madras High Court would he 
entitled to practise in the Court for the 
relief of Insolvént - Debtors in pone or 
Calcitta, 


Great reliahce is placed upon he words 
“and all”. used in s. 4, The same words 
sare used in s. 5 which relates to Attorneys. 
From the use of these two words it cannot 
che said that the Legislature intended to 
repéals.3 of 1° & 12 Vic. Ch.2]. When 
the High Court of Bengal, Bombay and 
Madras had not insolvency jurisdiction qua 
High Courts, it would be imputing absur- 
. “diy to the Indian Legislature tosay that it 

intended that a Vakilon the roll of the 
High Court should have the right to 
«practise before the Court for the relief of 
‘Insolvent Debtors established.by a spe- 
cial Aet of Parliament wherein it was 
“enacted what-class of practitioners should 
-practise before it. It is strongly urged on 
„behalf of the appellant that s.3 has been 
impliedly repealed .by the enactment of s. 4 
of the Legal Piactitioners Act. The piincei- 
.ple upon. Which the Courts should inteipret 
-a later Act as repealing a former. enactment 
by implication has been laid down “by 
* eminent. Judges, and the tests which. they 
day dewn do not ‘apply i lo ihe present ta £e. 


In tha matter of an application of à. xR188NAEWAMI AYYAR.: [85 I, O. 1925] 


In: Dobbs v. Grand Junction Waterworks Co. . 
(4).. Field, J., in .deliveing the judgment 
of the Court observes as follows: —“ Us nr 
by ‘implication is never to be favoured; 
isno doubt the necessary consequence af 
inconsistent legislation whenever it occurs; 
but which mustnotbe imputed to the Legis-. 
lature unless absolutely necessary.” In 
Seward v. Vera Cruz, (5) Earl of Selborne, 
L. C., lays down the principle in the follow- . 
ing terma at p. 68: “Now if anything be 
certainit is this, that where there are general 
words in a later Act capable of reatonable 
and sensible application without extend- 
ing them to subjects specially dealt with 
by earlierlegislation, you are notto hold 
that earlier and special legislation is in- 
"directly repealed, altered, or derogated from 


“merely by force of such general ‘words, F 


.tention to do so. 
‘refer to Hawkins v. Gathercole (6)." 


‘without any indication of a ‘particular is in- 
For that principle I may, 
A 


Smith, J., states the principles upon which 
the Court should be guided in, construing 
whether àlater enactment repeals. a former 
one by implication in Kutner v. Phillips 
(7) "Now a repeal by implication is only 


‘effected when the provisions of a later en- 
-actment are so inconsistent with or repug- 
nant to the provisions of an earlier oné, 
that the two cannot- stand „together, * 

-which case thé maxim’. Leges . postes ieres 


‘contrarias abrogant applies. 


shall not take &way' a former’ Act, 


Uuless two 
„Acts are so plainly repugnant to each other, 
„that effect cannot be:given to both at the 
‘same time, a repeal will not bé implied, 


‘and special Acts are not repealed by gene- 


yal Acts: unless there is ‘some express ref- 
erence to the. -previous legislation or unless 
there is a necessary inconsistency in the two 
Acts standing together ; Thorp v. Adams 
(8. Lord Coke in Gr egory’ ‘s case, (9) lays it- 
down ‘that & later Statute in the affirmative 
and 
eo potior’ if the former be particular and the 


Jatter be general; and Lord Hardwicke in 


the case of Middleton.v. Crofts (10) is to the 


29 (8829 Q B D.151 at p. 158; 51 L. J. Q. B. 504; . 
L. J. 820; 31 W. R. 15; 46 J. P. 756 

UB) (885) 10A. O. 59, ALIT Adm. 9; 52L. T. 
74; 38 W. R. 417; 5 Asp. M. O. 366; 49 J, P. 394. 

(6) (285516 De. M. Q. & G. 13 Eq. R. 348; 94 L. J. 
Ch 382; 1 Jur. (x. 8) 481, 3 W.R. 154; 43 E R.1129; 
nE 2 Q B.D. 

(7) (1891) 267 at p. 271; CO Te J. Q: B. 60 
64 L. T. 628; 39 W.R. $ oe 

6) b €. P. 195; AU L. J. M. C. 52, 23 L.T. 810; 
19 W. R. 352. 

(8) 6 Co. Lep! 18b; Ì7 E. R.z£2. 
uoa 132 ad (i (50 at P. 675; £0 E. R. a 
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ame effect". Lord Blackburn explaing the 
Siji olo in his own inimitable way 
li Garnet "v. Bradley (11), "I think 
that, where .only' general words” ‘are 
used there is à strong présumption that the 
_ Legislature, did not interd to take away 
' a'partieular privilege, righs, or. property, 


ofa. particular class, unless they have done ` ` 


something to show that. Ifthéy have doné 
something in such a way às would show 
that: that was their intention, if tliey-have 
said in negative worde that those rights or 
privileges shall all be'taken away, any en- 
actment to the contrary notwithstanding, 
that would prevent:the presumption arising 
at all, But in the absence of that, I think 
it is an intelligible principle to say that 
the Legislature shall not: be ‘presumed to 
ave done anything unfair, and .to have 
taken away this particular privilege, not 
having stated openly. that .they meant tò 
‘take it away, or in-such open or clear lang- 
"age that the persons affected might come 
and, resist and use arguments to show why 
it should not be taken away; but having 
‘simply - used general words quite consistent 
‘with their-never, having thought of-this 
‘privilege:at all, I think, my “Lords, that 
‘that principle: will reconcile almost all the 
-cases; certainly it will recoricile all I have 
“cited; and ‘itvis- & good:-and intelligible 
*prineiple." See ^Browné's:Legal Maxims, 
“th Ed. page 19. - SN S n 


11.612 Vie, Chs 2, -was . a special en- 


actment. The.Legal:Prüctitioners Act is a 


general Act made applicable to the whole 
‘of. India. It cannot bé said that in passing 
^a general Act like the- Legal Practitioners 
‘Act ‘the rights: and: privileges enjoyed 
“by a particular class of'persons under -a 
'&peéial enactment which established.a par- 
"tieular Court, were taken, away ‘and that 
‘the Legislature intended to alter the exis- 
‘ting . staté "of things and intended ‘to 
‘repeals: 3- of 11 & 12'Vic, Ch. 21. The 
intention: of the Legislature not ‘to alter 
-vested rights or existing state of things is 
“clear from: the proviso to s. 4'itself. That 
"proviso is-in these terms: - "Provided that 
‘no such Vakil or Pleader shall be 
“entitled to practisé under this ‘section be- 
fore a Judge-of the ‘High Court, Divisional 
“Court or High Court exercising Original 
‘Jurisdiction’ inga Presidénéy Town.” When 
-the Legislature took care-te perpetuate the 
“state of things existing in 1878 in Bombay 
~ 11) (1878) 3 A."C. 944;at pi 969; 48L. J Ex. 186739 
EA hi 20. 698, WP SOnee- * Hb $ 
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and imCeleutta in the High Court itself 
‘for the- benefit of whose practitioners ij 
"was enacting s.'4, can it be said that the 
‘Legislature infendedeto throw open the In- 
Solvency Court.to the Vakils? I think this 
‘proviso is an amswer to the contention of 
the appellant. AM ME. 
In eonstruing 's. 4 the reason for 
enacting itshould' not be overlooked. Be- 
fore the Legal Practitioners Act of 1879 was 
passed, Advocates and Vakils of the High 
Court had to get permission from the pre- 
siding Judge of the- District Court and 
‘other subordinate Courts before they could 
appear and. plead -in-such Courts though 
in Madras thé High Court by its ru]es of 
1863 gave Advocates and-Vakils the right 
‘to appear,in.all.the subordinate Courts. 
In ordér to remove this restriction oft the 
right of the Advocatesand Vakils to-appear 
"before. the , subordinate Courts s. 4 was 
enacted. The Act. was. not primarily in- 
tended for the practitioners on the roll of 
the High Court but for the Pleaders not 
on therolkof the High Court. Only ss. 4, 
3,.7. 16, 25; 27, 32 and.36 are made appli- 
‘cable to Adyocates,;; Vakils and’ Attorneys 
admitted: and enrolled by the High Court 
under the Lettérs Patent. This conten- ` 
:tion of repeal by implication is an-untenable 


ONG, A Dos "T Au E 
. Fifth point—In 1909 the. Presidency 
„Towns Insolvency Act was: -pasged repeal- 
üng 11 &.12 Vic, Oh..21. The Act. gave 
‘insolvency jurisdiction. to the High Courts 
of Judicature at-Fort William, Calcutta 
Bombay and Madras, and the -Chief Court 
„of Burma, The insolvency jurisdiction ‘is 
now one of the. several jurisdictions of the 
‘High Court. Itis contended that the Vakil”? 
s entitled to appear before the. High Court 
whatever jurisdiction it may exercise: Sec. 
-tion 121 of the Presidency. Towns Insolvenoy 
„Act was specially enacted to preserve the 
state of things prevailing on the date of 
the passing of the Act with regard to the 
-rights and privileges of: the practitioners 
-entitled to. practise in the Court for the 
relief of Insolvent Debtors. ` The «section 


..did not confer any right of audience on 


. persons who had :it not. before the passing 
_of the Act. Section 121.is in these terms: 
"Nothing in this Aet, or in any trapsfer of 
jurisdiction effected’ ‘thereby, shall take 
.away or affect any right of audience that 
any pérson may have had immediately 
before the commencement of this Act,. or 
:shall-be deemed to, confer such. right 1n 


4 
e- 


section is emphatic i in its terms. 


lisi . 


insolvericy matters on any person who had 
not a righ of atidiénce before the Courts 
for the relief of Ingolvent, Debtors.” The 
The Court 


l for the Relief of Insolvgnt, Debtors did not 


allow Vakils to practise béforée it. By the 


transfer of the jurisdiction .to the High 


Court the right of audiencé which did not 


‘exist before was not conferred on any class 


of practitioners. In order .to prevent the 


E practitioners of the. High - -Court who had 


not the right to-appearin the Court for 
the relief of Insolvent Debtors claiming the 
right of. audience i in the new jurisdiction, 
8. “121 was enacted. 


Béfore the passing of the Presidency 
Towns Insolvency Act the rules framed for 
the. conduct of .the business in the Court 
for the relief of Insolvent Debtors recogniz- 
ed, only one class of practitioners, namely 
Attorneys,—see rr. 117 and 118 of the 
rules under 11 & 12 Vic, Ch..21. After 
the passing of. the Indian Insolveney Act 
fresh rulés were framed by the Madrasa 
High Court. They also recognized only 
Attorneys;—vide QO. XV, rr.-121 to 131 of 
the rules framed under. the Présideney 
Towns Insolvency Act. For nearly a cen- 
tury, only Advocates and Attorneys were 
recognized as practitioners in the Court for 
the relief of Insolvent Debtors. For nearly 
half-a cgntury after the establishment of 
the High Court, no Vakil claimed a right 
of audience in the Court for the relief of 
Insolvent Debtors. After the passing of the 
Act of 1909, there is nothing to show that 
till. this cage came up, any Vakil claimed a 
right of. audience in the Insolvency Court. 
On the principle. that vested rights should 
not be lightly interfered with and that the 
existing state of things should be maintain- 


, ed s. 121. was enacted. It denies Vakils 


the right of audience when the High Court 
exercises Original Insolvency Jurisdiction. 
A very sirang case must be made out be- 
fore a long-established practice could be 
considered as illegal or opposed to law: In 
this connection I may refer to a decision of 


Fletcher, J., in In re A Vakil's Application > 


(12). In that case a Vakil claimed aright 
to file a warrant of Attorney in respect of 


' & suit, pending before the Midnapur Dis- 


trict Court, in which a rule had been 
issued on behalf of the defendant calling 
upon the plaintiffs to show cause why the 
suit should not be transferred to.the High 


Court in “its Extraordinary Original Civil 
(12)8 Ind. Gas, 724; 37 O. 853, 
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-vency Act apply only to Byomeys: 
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Jurisdiction. Fletcher, J., refused to allow 
the Vakil to appear and made the follow- 
ing observations at page 854* “There. has 
been a “long-cortinued practice in which 
Vakils. have never appeared, dating from 
the establishment of the High Court in 
1862 aid continuing down. to 1910; and 
one wotild have thought that, had the 
Vakils the right to appéar, some exercise or 
claim to exercise that right would. havé 
been put forward düring a period of almost 
half a*century. I &m satisfiad that the 
claim to appear on an application for trains- 
fer has never yet been made, That being 
the established practice of this Court, it 
would, be obviously improper fora Single 
Judge sitting on the Original Sidé to 
depart from a practice regulating the 
various branches of the profession for such 
& period unless he was satisfied that tha 
practice was wrong.” The High Courts of 
Oaleutta and Bombay ` have not thrown 


to .Vakils, This may not be a Satisfactory 
argument against | the appellant’s con- 
tention, but . it shows that the other High 


Courts have taken the same-view.. Atleast 
it shows that the Vakils did not put forward 
a right to appear in insolvency cases. Iam 
quite satisfied that s. 121 is a bar to the 


Vakil’ s claim to appear in Insolvency cases. 


Sixth point.—It is fürther urged that 


granting that the High Court has power 


to. frame rules prohibiting Vakils from 
appearing in insolvency cases, no. Such 
rules have been framed and tlie Vakil'a 
right of audience on all sides. of the High 
Court subsists, The Act -which created the 
Court for. the relief of Insolvent Debtors 
laid down what class of practitioners were 
to practise. before it, and unless it can be 
held that the law relating fo insolvency 
jurisdiction and its practice has been 
changed, it would not be open to a class 
of practitioners who had not the right to 
practise in an Insolvency Court to claim 


“the right now. There are. no rules pro- 


hibiting Vakils from. appearing in insol- 
vency cases. Nor are there rules permitting 
them to appear in insolvency. matters. The 
rules relating to practitioners both before 
and after the passing of the Indian Insol- 
There 
are no rules providing for thé remuneration 
of Vakils and taxation of their costs in 
insolvency matters. A safe. inference can 
be drawh from the absence of rules a8 to 
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gemuneration ‘of Vakils in ,insolvency 
matters that the High Court denied them 
the right of audience in insolvency cases. 
The long. established practice has to be 
taken info corisideration in deciding this 
point. Though there.are no positive rules 
prohibiting a Vakil from practising in the 
Insolvency Court, yet it must .be presumed 
that the High Court gives effect impliedly 
tos. 3 of 1l and 12 Vic. Ch..21 and s. 191 
of the Insolvency Ast. If the Vakils have 
no right te appear in Presidency Towns in 
insolvency matters, the absence of a rule 
prohibiting them ‘would not entitle them 
to appear in such cases. 
argued that the.High-Court could not make 
rules prohibiting. Vakils from appearing 
in the Insolvency Court. The High Court 
has, power to frame rules..for regulating 
the conduct . of Advocates,;Vakils and 
Attorneys, and it has also powerto frame 
rules. with .regard to their rights and 
priviléges. The High Court can frame 
rules, if it likes that a Vakil shall not 
practisé béfore the ‘Insolvency Court. It 
is unnééessary to pursue this matter further 
as- there are no. rules prohibiting -Vakils 
from appearing in insolvency matters. . The 
absence., of any. rule prohibiting Vakils 
from. appearing in insolvency matters does 
. not give thém the right.to appear. Ona 
full and anxious. consideration of the ques- 
tion, I have no hesitation in holding that a 
Vakil has no right of audience in insolvency 
matters, . The appeal fails and is dismissed. 

.Sprinivasa  Aiyangar, J.—The 
question raised in. this appeal has been 
invested with almost a sensational impor- 
tance by reason of a long standing and 
perhaps natural jealousy. between two 
important and influential sections of the 
Barin Madras. Sofar as I am personally 
concerned, the process. of. coming to a 
decision on such an important question has 


not been rendered easier for me by ihe. 


bias in, my. mind imbibed. albeit uncon- 
&ciouly: ‘during my. close association with 
three generations of one of those sections 
of the Bar, 
during many years past the belief that.the 
Vakils “had an unquestionable right of 
audience in the Insolvency Court and that, 
therefore, their exclusion from it has been 
maintáined only by the continued perpetra- 
tion of a wrong has been one of the cardinal 


erticles of greed i in that branch pf profession. 


&nd the names of some of thegmost eminent 
lawyets who belonged to that branch of 


€ 


It was vehemently : 


I am.now free to' confess that. 


. 
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profession have come down associated with 
that faith: I have had therefore’ necesgarily 
to steel myselfegainsy all such preconceived 
bias and-approach the decisión of the ques- 
tion merely as 4 dgy question of law. After 
giving my earnest and anxious consideration 
to all the aspects of the arguments so ably 
placed before us by the learned gentlemen 
who appeared to represent the various 
branches of the profession, I have felt 
bound to come to the conclusion that under 
the law and therules of Court, as they 
stand at present, the Vakils have no right 
of audience in the Insolvency Court. By 
the-courtesy of my Lord the Chief Justice 
I have had the advantage of perusing his 
judgment. It is not,. therefore, necessary 
for me to go over the ‘entire ground, Mr. G. 
Krishnaswami Ayyar argued that even 
prior to the constitution of the High Court 
in 1861 under the Charter Act, Vakils had 
a right of audience in the Insolvency Court 
as constituted by 11 and 12 Vic., Ch. XXI. 
I am’ constrained: to observe that that 
branch of his argument was more, subtle 
than convincing. and Lam not sure that he 
was himself inclined seriously to press it. 
Mr. A. Krishnaswami Ayyar who appeared 
forthe Madras High Court Vakils' Associa- 
tion confined himself only to two arguments 
both of which call for a close and critical 
examination. The. pith of the contentoins 
with regard to these two argumênts may be 
summed up. somewhat, as follows: When 
underthe Charter Act the High Court was 
established in the year 1861 the Insolvency 
Court established under 11 and 12 Vic, Ch. 
XXI either remained and. cOntinued as a 
separate Court orelse became merged ia 
the High Court. If itbe held that it became 
merged i in the High Court, we shall show 
that as High Court Vakils enrolled as such 
on the rolls of the High Court we are en- 
titled, in the absence of. any express rules 

prohibiting the same, to an audience in the 
Insolvency Court and we shall also show 
that by express.rules the right of practising 
in all the jurisdictions ofthe Court has 
been expressly granted tous. If, on the 
other hand, it should be held that even after 
the constitution of the High Court the 
Insolvency Court remained and continued 
a separate Court, then we say that on the 
passing of the Legal Practitioners Act of 
1879 ‘and -under the provisions ofs. 4 of 
that enactment we became entitled to 
practise before the Insolvency Ceurt, 
because that Court is, subordinate *to the 


a 
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High Court and subject to its supervision , 
“pris at amy rate aeCourt in British India 
nok. being a High Court. . At first sight this 
dilemma seems no @oubt Staggering and. 
‘almost unanswerable. I.shall first deel 
‘with the first branch ef «this dilemma, 
namely, the arguments based on the theor 
of the merger ofthe Insolvency Court in 
the High Court. lam unable to see my 
‘way to accept any such theory of merger. 
The Court for the Relief of Insolvent Debtors 
was the creature of a separate Parliamentary 
Statute 1l and 12, Vic, Oh. XXI That 
Statute is independent “and complete in 
‘itself. The only connection which that Court 
‘had under ‘that Statute with the Supreme 
‘Cour? at the time was that‘the person to be 
‘appointed the Commissioner in Insolvency 
“was to be one-of the Judges of the Supreme 
‘Court. This and“any. other incidental con- 
-nections with thé Supreme Court- cannot 
take away from the statutory independence 
as à separate Court of the Court for thé. 
. relief of Insolvent Debtors., The Charter 
Act of 1860 and the Letters Patent issued 
thereon did no more than substitute the 
High Court in the place of the: Supreme 
‘Court for purposes of such incidental con- 
nections.. There areno apt words. in any 
‘enactment by which it,.could be deemed 
that the .Court for-the relief of Insolvent 
Debtors “either became abolished or was 
inerged intpé High Court. -It is not, there: 
fore, necessary forme to.consider the argu- 
ments based on the theory of merger. I 
admit there‘would be considerable force in 
the arguments advanced on the basis of thé 
theory of merger if such merger could be 
found: but as it could not be found that 
there hás been any such merger, no. useful 
purpose is likely to be served-by considering 
those arguments. . ' : TM 
“We are then left only with the other 
. branch of the.dilemma; namely, that ‘of the 
Insolvency Court having eontinued as a 
Beparate Court in British India until the 
passing of the Legal Practitioners Act and 
the enactment of s. 4 therein: 1 feel I can- 
notagree with the contention that as a 
Separate Court the Insolvericy Court wasnot 
à Court subordinate to the High Court; 
The provisions of -law for the High Court 
making rules, appointing officers, etc., are. 
of such a'character which to riy mind would 
“make the Insolvenéy Court subordinate to 
the'High Court within the meàning of any 
enactment and certainly within the meaning 
of-s Àof thee Legal ‘Practitioners Act. It 
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is not, necessary for me. to labour.that point 


- because it is inconcelyable that the’ Insol: - 


veney Court should not be held to.be at 
any rate a separate Court in British India; 
"Under s. 4 of the Legal Practitioners Acf 
‘every High Court Vakil is’ given. 4 
right to practise in .every Court "in 
British India other than the High. Court 
on the rolls of which he is- not enrolled, - 
If, therefore, the Insolvency Court is a. sepa- 
Trate ~ Court ‘in British India, it follows 
that High Court‘Valeils should, under thé ` 
provisions of s. 4° of the Legal Practi- 
tioners Act, have a right of audience in 
it. The position then is this: Under s.. 3 
of 11 & 12 Vic, Oh. XXI, a Parlia- 
mentary Act, only Advocates and Attorneys 
are allowed to practise in the Court for 
the relief of Insolvent: Debtors, Then in 
1879 the Government :of India passed-tha 
Legal Practitioners Act under which in 
general terms High Court Vakils on the 
rolls of- any of the High Courts are accord: 
ed the right of practice in all.the Courts. 
in British India except the High, Court on 
the-rollsof which they are not so enrolled; 
The Indian Legislature has undoubtedly 
the power under the Parliamentary Statutes ' 
themselves to vary, modify and rescind 
with ` certain exceptions ,.any “enactment 
relating to India passed by the Imperiat 
Legislature. ‘The. question then resolves 
itself into this. Has the Indian Legislature . 
by passing the Legal Practitioners’. Act, 
rescinded; varied or modified, s.-3 of 11 
& 12 Vie, Ch. XXI? The question has 
to besolyed merely asa question of inter 


. pretation: of Statutes, It-is clear that thé 


Legal- Practitioners.Act has not purported 
to rescind,‘ modify or. vary s. 3of 11 & 19 
Vic., Ch. XXI, or any. provision ‘therein 
contdained.. It is true that the general 
words’ of-s. 4 of the Legal’ Practitioners 
Act granting aright of audience to Vakilg 
are inconsistent with the right of exclusi¥d 


.audience given by s.'39 of ll & 12 Vie} 


Ch, XXI, to Advocates and Attorneys. In 
limine it seems to me that while the Sub? 
ordinate Legislature is given power by the 
Supreme Legislature to rescind, modify or 
vary within limits any enactments of the 
Supreme Législature, such power should, 
generally speaking, be exercised only exi 
pressly, and in the absence of* any express 
exercise of such ‘power it ought not to -be 
open to construe: any enactment-cf the 
subordinate, Legislaturé as involving neces? 
sarily an implied exercise-of such power 
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The: conflicts “between -the enactments of 
superior and inferior Legislatures should 
not be dealt with or considered in the same 
manner asifsueh conflicts arose between 
two enactments one earlier and the other 
later of the same Legislature, . On principle 
there ought to. bea difference made between 
ihe two cases,- and I would venture to 
suggest that in the former case where the 
subordinate Legislature has only a power 
to vary within the limits, the exercise of 
buch power should either be express or at 
any rate be under circumstances or in terms 
tantamount to such express exercise of power. 
I cannot in the case before, us see in the 
terms of the Legal Practitioners Act any 
express exercise of power or intention to 
‘abrogate any enactment of the Imperial 
‘Legislature or any ‘circumstances or terms 
‘tantamount to such express exercise of 
power. Assuming, however, that fhe princi- 
ples of construction applicable to this con- 
flict between the Imperial enactment and 
‘the Indian enactment are exactly the same 
as those applicable to the earlier or later 
‘enactments of the same Legislature, even 
then, I am unable to come to the conclusion 
that the Legal Practitioners Act should be 
"deemed -to have abrogated or rescinded 
the provisions of.s. 3 of the’ Insolvency 


Act. The principle of the ‘maxim Genmer-. 


‘alia specialibus nou-derogant is not only 
w- proper rule of ‘statutory construction, 
‘but isa rule based on good common sense. 
“To take a common illustration, ifa gentle- 
man should give directions to his peon that 
“a particular person should never be allowed 
‘to enter his house and some days after- 
wards give a general direction that all 
visitors.should be admitted between certain 
hours, it cannot possibly be suggested that 
the later general direction was.intended to 
cancel the particular order with regard to 
‘the particular person previously given. The 
‘principle on which such a rule of construc- 
ition is based would appear to be that the 
cancellation or rescission of a previous 
special order could not have been intended 
if there is no indication whatever of the 
‘attention being drawn to such special order 


‘in connection with the mere.general direc- 


‘tions given subsequently. In other words, 
| it being a question of intention of the Legis- 
‘lature, unless there is something to indicate 


such intention or in the absence of anything ` 


ito show that the attention of the Legislature 
"was specially drawn to the prévieus special 
Provision, no.such intention could bein: 


Attorney of the 
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ferred from a mere géneral provision, spb- 
sequently made. Ip s. 3 of the Indian 


Insolvency Act the special provision is not 


only to the effect that every Advocate or 

c upreme Court shall be 
entitled to practise iu the way of his pro- 
fession in the Court for the relief of Insol- 
vent Debtors but there is the further proviso 
that no other person shall practise as Advo- 
cate or Attorney in the said Courts. It is 


‘a distinct affirmatively excliding provision. 


It is a provision not only special but special 
ina special sense, namely, that while declar- 
ing the right to practise of certain persons 
it expressly excludes from practice all‘ other 
persons. Now the question is whether by 
the terms of s. 4 of the Legal Practitioners 
Act the Indian Legislature intended or 
should be deemed to have intended to abro- 
gate or cancel the special provisions con- 
tained ins. 3 of ÍL & 12 Vie; Ch. XXI. It 
seems to me that no such intention could 
be inferred. Language much more apt 
than was used in s. 4 ofthe Legal Practi- 
tioners Act would and should have been 


.used by the Indian Legislature if it was 


so intended,- Further in the clause which 
specially enables High Court Vakils to 
practise in any Courtin British India the 
words used are "any person so entered 
shall notwithstanding anything herein con- 
tained be entitled as such to pra&tise." If 
the contention of the appellantin this case 
should be correct the Words used in that 
section should be not “ notwithstanding 
anything herein contained” but some such 
words as “ notwithstanding amy fw or pro- 
vision of law to the contrary.” It almost 
seems to me that -the express limitation 
of the words to anything contained in the 
Act itself would rather seem to indicate 
that the intention of the ‘Legislature 
was not to interfere with any other 
special law- or provision of law con- 
tained elsewhere. The words “as such" 
must have been putin, in order specially 
to prevent members of one branch of the 
profession claiming to practise as members 
of any of the other branches of the profes- 
sion. 1 doubt, however, whether these words 
“as such "are apt enough by themselves 
toexclude High .Court Vakils from pfactis- 
ing in any Court in British Indià merely 
because; previously- to the Act, High Court 
Vakils were not allowed to.practise in such 
Courts. But it is unnecessary te consider 
this point as, even apart fróm it, I have. 
come to.the conclusion that oh a proper 
. 
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constructioh of s. £ of the Legal Practi- 


tióners Act it could got be, held that the. 


provisions of s. 3 of the Indian Insolvenc 
Act have-been abrogated orrepealed. > ~ 
- lf therefore, even after the passing of the 
Legal Practitioners Act, High Court Vakils 
had no right-of aüdiencein- the Insolvency 
Court, it follows. that when the Presidency 
Towns Insolvency Act' was passed in 1909 
they were not so entitled, and that even 
though the. Insolvency Court became by 
reason of that Act’: merged in the High 
Court. .By reason of the provisions of s. 121 
of- that Act nothing. in ` any- transfer of 
juristliction effected. by that Act shall be 
deemed to confer any right of audience not 
possessed by any person at the time of the 
passing of the said Act, and as I have come 
to-the' conclusion that there was no such 
right previous to 1809 it follows that no 
suchright could have-been obtained merely 
by reason. of the merger of the Insolvency 
Court into the:High:Court under that Act. 
I, therefore, agree that the appeal fails and 
is liable to be dismissed. ANG t 

V. N; Ve yeas page 


Z. K.. Appeal dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL OIVIL JURISDICTION Suit No. 920 
A e.. oF1921 °°. ^. - 

June 25, 1923. 
Present;—Mr. Justice Fawcett. 
RAHIMTULLA —PLAINTIFF 


$ OM versus 
HASANALI ALIMAHOMED— 
dius DEFENDANT, ` 

Vendor and purchaser—Construction of document— 
Agreement to sell—Fazandari, meaning of—Lease 
held under Government,- whether Fazandari—Re- 
entry, right of, existence of, effect of. 

The word Fazandari in its strict or proper mean- 
ing denotes an indefeasible right to hold.land .in 
perpetuity on payment of a small quit or ground rent; 
in its loose sense it means any kind of tenure agreed 
upon between the parties." [p. 1040, col. 2.] - 

-Parmananddas Jivandas v. -Ardeshir Framji, 27 
Ind. Cas. 512; 39 B. 320m; 16 Bom. L. R. 728n., 
followed. * : e . ; 

Yeshwant Vishnoo Nene v. Keshavrao Bhaiji, 23 
‘Ind: Cas. 880; 39 B. 316 at p.318; 16 Bom," L. R. 252 


and. Doe'd. Dorabji v. The: Bishop-of Bombay, (1848) ' 


Verry's.O. C, 498; 4 Ind. Dec. (o. 8.) 456, referred to. 
The term "Pasandari, cannot in its strict sense be 

applied toa lessee from Government, where a right 

d Toentry is reserved Tu tid Government; [ibid 

e 
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Defendant agreed to sell to the plaintiff a Fazan- 
dari estate which «was -described as ,“an estate 
equivalent to an estate in fee simple in possession 
free from incumbrances" subject to a small quit rent. 
16 turned out that the estate was held by the superior 
holder under a lease’ from Government containing 
a covenant for perpetual renewal which reserved à 
right of re-entry . to Government in certain contin» ' 
gencies: d" : . 

Held, (1) that -by the use of the term "Fazandari 
in the agreement of sale the parties contemplated a 
Fazandari estate in the strict, sense; [p. 1044, col: 2.] 

(2) that the estate held Dy the defendant was nota 
Fazanddri estate in the strict sense gof the word. 


[p. 1045, col. 1.] 

(Case-law discussed.) 

FACTS.—On 23rd July 1920 defendant 
agreed to ‘sell certain immoveable property 
to the plaintiff. The agreement of sale pro- 
vided that .“the’ vendor shall satisfy the 
purchaser that the tenure ef the land agreed 
to be sold is perpetual ‘Fazandari at a 
yearly rent of Rs. 10, and that there is no 
sanad: or “surplus therein." The plaintiff 
paid Rs. 2,000 as earnest-money to the 
defendant. During the course of the. cor- 
respondence between the. Solicitors of the 
parties, the Solicitors of the plaintiff inti- 
mated tothe Solicitors of the defendant 
that they were not satisfied that the Fazan- 
dari was perpetual ‘and that if the defen- 
dant failed to make out his title in that 
tespect the plaintiff would not be bound to 
complete the purchase. The defendant's 
Solicitors replied that they were unable to 
produce any further documents. There- 
after some correspondence continued. be- 
tween the Solicitors and finally the plaintiff 
brought a^suit for recovery ofthe earnest- 
money paid by him together with costs etc. 


- ` Mr. JH. Vakeel, for the Plaintiff. 


Mr. B. J. Wadia, . for the Defendant. 


JUDGMENT.—|His Lordship after 
stating ‘the facts proceeded] :—The main 
question’ is, therefore, whether the defend- 
ant has properly complied with cl. (6) of 
the agreement Ex. F and adduced satisfac- 
tory proof that the' tenure of land agreed to 
be sold is perpetual Fazandari .subject 
only. to the small annual rent of Rs. 10. 
The land'in quéstion is admittedly situated 
in ‘the quarter known as Matharpakhadi, 
which forms part of what is known as the 
Mazagaon Estate, and it-is fortunate that 
the history of this estate, ii regard to the 
disposal of lands. included in it, is known 
from.-dbout the middle of the sixteenth 
century A.D. The Court is much indelfied 
to the cafe and ability with which tha 
respective Attorneys and Counsel hnve-pres 
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compilation'of Mr.' Vaidya regarding the 
Bombay .City Land Revenue’ Act, in the 
introduction to which (viz., in Chapter IID he 


bas given the history of this ' "Mazagaon , 


Estate. It may be’ mentioned that ‘this 
history i is based on historical records, many 
of which "appear in Vol: XXVI ‘of the 
Bombay Gazétteer, being Part III of tlie 
Materials collected by the late Sir James 
Campbell for the Gazetteer‘ of -Bombay 
Town and Island, and a similar account 
of the Mazagaon" Estate wil be found in 
Vol, II of the Gazetteer ‘of Bombay City 
ànd Island, :compiled by Mr. Edwards, at 
pages: 391 to 408. ` So that there can be rio 
question of: the authority of the facts stated 
in Chapter II] of Mr. Vaidya's Compilation, 
and as this was referred to by Counsel in the 
guit, I shall adopt. it for reference when- 
ever I find “it necessary to-do’ so. 

It is unnecessary for thé ‘purposes of this 
judgment to gó in.detáil into ihe history 
of this Mazagaon Estate from its commence- 
ment. It is enough” to say that the estate 
became Vestéd in'the East’ India Co., and 
that. most of it was farnied. out by’ the 
Collector of: Bombay from towards the end 
of ‘the’ eightéénth’ century. "The Matharpa- 
khadi portion had been leased in‘'1781 toa 
Mr. A. Nesbit’ (Vaidya Introduction, page 
lxxyand it again camé to him in 1788 (Ibid, 
]xxi) ‘Then from the recitals in a document 
dated April 9, 1868 (which there is`-no 
reason to question), it appears ‘that the 
‘Company , gave a lease of ‘this portion of 
the. Mazagaon Estate on January 31, 1831, 
‘for twenty- one years to the trustees ‘of the 
late Mrs. Nesbit, who presumably had come 
‘into possession of the estate from her hus- 
‘band. "Thén; on. August 5, 183], these 
trustees assigned the lease to Sir J amsetjée 
Jeejeebhoy and on Jànuary 27, 1855, gota 
lease of this property for twentj-one years 
from 1852. Sir’ Jamsetjee Jeejeebhoy left 
‘three sons Who partitioned the. property 

among themselves, and this Matharpakhadi 
. property came to his son Rustomjee, who 
took : possession ‘accordingly, "but through 
some error the property appears to have 
beeti ‘actually ‘conveyéd on September 22, 
1865, to his brother Sorabjeé. : Both Rus- 
fomjee and. Sotabjee. became insolvents and 
eventually a document wag executed under 
‘which ‘Sorabjee and the trustees for the 
I&yuidátion ai. Rustomje ee's estaté and other 
. parties ‘conveyed the residue f ‘the . leage 
he trening years’ to^ one Narayan 
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Vasudev in consideration of the sym of 
Rs. 12,000: "This: dogumént i is Ex. A, dated 
April 9, 1868. 

‘Narayan Vasudey died on August 6, 1874, 
having executet a^ Will dated June 3, 1874, 
of which Probate was ‘granted on November 
21, 1874. Negotiations’ took place between 
the executors’ of “Narayan Vasudev and 
Government for the renewal of the lease 
which "had: expired in 1878. They asked 
fora term ‘of 99 years to which Govern- 
ment consented, and or February 16, 1877, 
the: Government ‘granted a lease to these 
executors for 99 years from January 1, 1873 
at she annual rent of Rs. 108- 4-0. ' Aeceiti- 
fied copy of the document is Ex. B. The 
title of the executors of Narayán Vasudev 
appears to be now vested: in Mr. Abaji 
Bhaskar, ‘a sister's son’of Narayan Vasudev 
who is a witness in this case. 

‘It may be mentioned here that the area 


leased is about 52,000 square yards but we 


are only concernéd "with one of the plots into 
which this property has been divided, viz., 
plot No. 20, according’ to the division re- 
cognised by Abaji Bhaskar. Its measure- 
ment is in dispute but it appears to be 
bus between 200 and 250 square 
ards 

x ' The first document of title produced and 
relied üpon by the defendant is dated June 
26, 1875, from one Domingos Pascoal Gon- 
salves to’ "Miriguel de Mello. In this the 
plot in question is described as: 

“That meéssuage tenement or dwelling 
housé.standing: on the Fazandari Ground 
of the "Honourable' Narayan Wassoodevjee 
situate lying ànd being without the Forte 
of Bombay at” Matharpacady in the Sub- 
District of Mazagaon." 

And it reéites that Domingos Pascoal 
Gonsolvés is: 

“Absolutely seized and possessed of or 
otherwise well and sufficiently entitled to 
a message tenemént or dwelling’ house 
hereinafter particularly 'deseribed and in- 
tended to be hereby ‘granted, released and 


conveyed for an estate of inheritance in 


fee simple in possession free from: incum- 
brartces,” 

Then there are various other subsequent 
títle-deeds in which the property i is ‘similar- 


.ly described. The last one is a “document 


of 1918, under which the defendant dho 
tained the property. 
‘It will be'seeh that the land in question 


o 


has been describedeas Fazandari from? 1875 o 


and. Rini, Bhaskar ` deposes that he calla 


: admittedly holds the property 


é X 


saih 


' bimseli a Fazandar, olovne thè practice 


of his predecessor-in-title Nafayan Vasudev. 
He. also.says that -as-far.as he is awaré 
there is no writing evideneing tlie terms 
on which this particular plot was origi: 
nally granted to. Domingos Pascoal Gon- 
galves or his predecessor-in- -title. He says 
that except in.one of two cases the occupan- 
cies are held under oral grants; that they 
are perpetual, being; grants for "as long 
as the Sun and Moon endure;” 


On the other hand he 
under a 
lease," from. Government, of. February’ 16, 
1877, Ex. B.: He states that the 118 plots 
in this property. were. originally ' granted. 
by SirJamsetjee J eejeebhoy i in about 1860^ 
but this statement has ‘not been verified, ' 


possession of them. 


- nor is it necessary to delay this trial for an 


investigation of this point. - 


The above are the facts so far as it is 
Hecessary to state them, for the purpose of 
deciding the question at issue, and obvioüs- 
ly the first consideration is as to the mean- 
ing to be attached ta` the word “Fazan 
dari.” This is; not, the first time that 
à question of this kind “has come before 
this Court, It is referred to. the-case ,of 
Doed ‘Dorabji v. The Bishop ‘of Bombay (1), 
Perry C. Jy at pages 505 and 506 says that 


` there is an “ambiguity, regarding the Fazan-- 


~. term 


dar's- position but that in his opinion ‘the 
"Fazandari" "usually denotes land 
not‘ belonging to Government, by which 
I understand “he means-land not subject 
to the ‘ordinary liability.of resumption and 


-“increase of assessment by Government; in 


ff'azandari): is -used "with reference 


other words, land that may be described . 
as “freehold.” The, other Judge, Yardley 
J., gave it a wider meaning and speaks of 
the. l'azandar as equivalent to. an immediate 
landlord of the occupant provided “that 
landlord is not Government (page 508) ` 


. Farran, J., had the same question before 
him in the ease of Parmananddas Jivandas 


"v. Ardeshir PFramji(2)and sums up the mat- 


ter by saying at page 325* 

“My experience is that it a e. the vo 
to 
tenants. halding under a private: land- 
holder : tê. indicate ‘semetimes ` an ' in- 


defeasible right to hold in perpetuity. on 
ayment of a small quit. or ground ‘rent 
Bohl (1848) Perry's O. C- 498; 4 Ind. Dec. (o. s )- 456.. 


7 Ind. Das, 512; 39 B. 320 a; 16 Bom. L, R: 
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‘and Yardley, J. 


and that he 
. ddes not claim to be entitled ever to resume 


` darwara. Hill, 
part of the Mazagaon Estate, fór Bhandar- 
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and‘ sometimes any kind. of tenure agred 
upon between the partiés.” ' 

This, practically agreed, with ihe ‘differ: 
ent meanings assigned to it by Perry,.O:.J., 
The. first, namely, the 
Strict or proper meaning, is what ‘Farran J. 
calls “an indefeasible right to hold in per; 
petuity on payment of. a small quit or 
‘ground rent;” and the second, the loose or 
inaccurate meaning js where the land i$. 

"any kind of tenure agreed upen between 
the parties". The remarks of Farran, J., on 
this point- have beén approved by a Divi- 
sion Bench of this Court in Yeshvant Vishnoo- 
Nene v. Keshavrao Bhaiji (3). I, think, there- ` 


. fore, I cannot do better than follow Parr: an, J. 


and give the two meanings to the word 
“Wazandari” that I have just détailed. 

It is interesting to notice that the land 
‘which was in question in “the suit. tried 
by Farran, J., was a piece of lind at Bhun- 
‘which presumably formed 


"wady is one ofthe divisions of that estate, 
and the map.alsoshows this hill as part of 
Mazagaon. References to the Bhandarwady. 
part of the estate-will be found in Vaidya's 
‘Compilation at pages lxix, lxx, eté. In that 
particular case the occupant Manekbai had . 
taken an indenture of lease under which 
she was in possession as ‘monthly ténant, 
and one: Canjee Chattoor had become 
the assignee of the: lease under which 
this Bhandarwady Hill had been granted: 
by Government. Farran, J; says (page 325) :. 
- "The title of Fazandar as it was used, to 
describé the plaintiff in the case of Doe d 
Dorabji v. The ‘Bishop of : Bambay.(1) was 
quite inapplicable to Canjee Chattoor' who 
held under the leases from Government, of 
which he was assignee.” : ~” | 
That is' certainly i in favour of the plaintiff. 
jn this case,so faras it is a ruling that - 
the term “Fazandar” cannot properly in 
its strict sense be applied to a lessee from 
Governmentsuch as the holder ` under the 
lease Ex. B. 
' But [have to consider primarily what was 
the meaning that can be reasonably put. 
upon the word Fazandar as being within the. 
contemplation of ‘thé parties to the agree- 
ment Ex. F., and it. seems tome quite ‘clear 
that that meaning must be taken to be the 
strict meaning which I have already. men- 
fioned and not the inaccurate or loose meap- 
ing ` which Jis. “opposed to it.*' In the. first 


(9 28. Ted. Ca 890; 30 D. 316 t H8; 6 
NG 8, " at. p. d Bom. 
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, place the fact that ‘in cl. (1) the property 
is described.as being sold and purchased 
"for an estate equivalent to an estate in fec- 
simple i in possession free from incumbran- 
ces" is one that cannot be ignored. The 
document isone drafted and approved by 
Bombay: Solicitors, and the effect of stich a 
description is. to introduce the English 
standard as to the incidents of an estate 
in fee simple as opposed to lesser estates. 


These words are not nferely taken haphazard ` 


from.a printed form, as was suggested by 
Mr. Wadia, but clearly are derived from 
the description of the property in the title- 
deeds of the defendant including thé first 
one Ex.-1.. The words "equivalent to" are 
of cour&e appropriate, because we are here 
dealing with not an English estate but an 


Indian estate, and the effect of if is to. 


claim -that the estate sold and purchased 
is-one approaching’ as near as possible to 
an.estate of absolute ownership. I gather 
that. this — was crnseded by "Mr. 
Wadia for the defendant. On the other 
hand.cl (6) shows that the fact that there 
was an annual rent. of Rs. 9 or 10 payable 
to ths superior holder was within the con- 


templation of the parties, arid to that. extent- 


the idea of absolute. ownership was detract- 
ed from. On the other hand, itis equally 
clear that it. was within the ‘contemplation 
of the parties that the estate should be one 


of unlimitéd duration, subject of course: 


to such rights as therightof the Crowa to 
esvheat on: failuré- of heirs, and to that 


‘extent theanalogy of an estate in fee sim, f 


ple is applicable to. the case, for nM- 
limited duration is an ordinary incident 
of such: an estate: cef., Halsburys Laws 
of England, Vol. XXIV, ‘Article 315, 
p. 104: Andi in this particular case we have 
the word . “perpetual” introduced before 
*Fazandari" in cl. (6), so that this unlimit- 
ed -duration: was part.of the necessary in- 


. cidents-.of the estate which was to be sold. _ 


It may be here stated that it has been held 
that to describe an estate as “nearly equal 
to a freehold” when it; is really leasehold 
amounts to mere. puffing. See Fenton v. 
Browne (4). But this caseis on quite a differ- 
ent - footing, . for here the estate required is 
not one “nearly equal to an estate: ‘in fee-sim- 
ple" but off “equivalent to” that estate. 
Before I leave this .parti¢ular element of 


the question, I may refer to the very learn- , 


êd judgment of. Sir . Michaele Westropp, 
Chief Justice, in Naoroji.Bewamji y. Rå- 


(4) (1807) 14 Ves. 144 at p. 149; 33 E, R. 476; 9 R,R. 255, 
66 T 


hithiwTÜLLA v. Haganatt, 


-ly of the lease-holder under 
“who calls himself a Fazandar but 


“under-leases. 
“be made to Halsbury's Laws of England, 


s i 
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gers (5). There hc reéers to the case of 
Freeman v. Fairlie (6), in which Lord byad- 
hurst held tat the English Law was ap- 
plicable in Calcutta and said (page 343*): 

' "If then, we ear@ to apply toitthe Eng- 
lish Law; if the absolute ownership of 
the soil is "possessed by the party, and the 
English Law is in any shape to be applied 
toit, the party must take a fee-simple, 
and the property willdescend to his heirs." 

Sir Michael Westrepp says that this is an 
argument quiteas applicable to Bombay 
as it was to Calcutta. This is relevant 
with regard to the analogy of an estate 
in fee-simple being applied to land in 
Bombay as denoting almost absolute éwner- 
ship. This application has been approved 
in In re Esufali Salebhai (7). 

“The next point that may be considered is 
the position of the occupant of this plot 
No. 20. It is of course conceivable that 
he may ‘have a title to the plot independent- 
Government, , 
who ° 
can be more properly described as a 
"superior holder," the term uselins. 8 of 
the City of Bombay Land Revenue Act II of 
1876. In this particular case, however, the 


' rsferenes in the defendant's first title- deed, 


Ex. 1, to the plot as being one standing on 
Fazandari ground of Narayan Vasudev 


‘implies, I think, thatthe title was derived 


from Narayan Vasudev or his predecessor- 
in-title ; and it has nat been contended, or 


„ab any rat» it has not been shown, that 
the title arose independently of this super- 


ior holdar. There is no evidence as to the 
actual terms on which this plot was convey- 
ed to-the original holder by the superio? 
holder, except the evidence of Abaji Bhas- 
kar. That evidence is certainly in fovour 
of such title being permanent so far as.the 
title conveyed by, the superior holder could 
be permanent, and this may be taken as 
suffisiently proved. for the purposes of this 
casa, Butthe main rule that ‘applies is 


‘that Narayan Vasüdev, or any predecessor 
' of his, could not give a "lar. ger estate than he 


hiniself possessed, and that if there is a for- 
feitüire of the superior holder's estate then, 
that would involve the forfeiture of all the 
On this point reference may 


Vol. XVIII, Article 1037, p. 531, and ‘to the 
(5) 4 Bom. H. C. R. (O. lon J.) lat p. 74. 
6) 1 M. L A. 305; 1 Sar. P, C. J. 124; 18 E . R. 117 
7) 10 Bom. L. R. 994 at p. 997 on appeal 5 dad. - 
Cas. 621; 34 B. 618 at p: 630; 12 Bom: L. R. 3¢: , 
Page of TMT A Fd] e . ? 


. 
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* 
corresponding law in s..115 of the Transfer of 
Property Ac. In para 2 of that section an 
exception is-made of cases. where the for- 
feiture of the lease has een pibcured by the 
lessor in fraud of the under-lessees or relief 
against the forfeiture ie granted under 
s. 114; butit is doubtful whether that ex-. 
ception would apply to the lease, Ex. B, 
in view of the provisions of the Crown 
Grants Act, 1895 Therefore, under the 
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ordinary law it certainly seems that the. 


right of re-entry which Government still 
has under thelease, Ex. B,is one which 
does prejudice the duration ofthe tenure 
on which the defendant holds this plot 
No. 20. But the main contention set up by 
Mr. Wadia for defendant is that this is 
only a technical objection and that there 
is no reasonable danger of Government ever 
exercising their right of re-entry, in view 
of the fact that Ex. B contains a coven- 
ant for perpetual renewal of the lease on the 
same terms subject to the payment of a 
small fine and the costs of executing the 
"new lease. There is, I think, no doubt 
very considerable force inthis contention 
for.two reasons. The first is that, having 
regard to the history of this Mazagaon Es- 
tale, the lease granted in 1877, Ex. B is the 
lineal descendant of the original farming 
leases andits effect is to constitute the 
superior holder such à farmer. It is pro- 
bable that through some carelessness, in 
spite of the* Strict orders of the Court of 
Direetors and the generalland revenue 


`- policy of the Government to the contrary, 


the renewal clause was so` drafted as to; 
havethe effect of allowing perpetual renewal 
on the same “rent, and that the Govern- 
ment thereby lose their ordinary 
of enhancing the assessment. But, however, 
that may be, supposing the superior-holder 


or lease-holder did fail to pay the stipulated’ 


rent or did commit a breach of any other 
covenant of the leasé so as to entitle the Go- 
vernment -to-ré-enter, the probability is that 
if Government elected to exercisetheir right 
of re-entry, they only would dothis to the 


extent of ejecting the particular lease-holder . 


and substituting another. This was the action 
actually taken in regard to cases of that 
kind in 1768 and 1793 as stated in Vaidya's 
Compilation pages lxx and lxxi This 
would be sufficient to enable them in the 
ordinary case to obtain the rent, the re- 
covéry of which is the main, reason for the 
eage ond it would be unnecessary for, them 
e. disturb the actual occupants who are 


right. 
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referred to in the recitals of Ex..B in the. 
passage saying that the premises “were for-- 
merly and are now in the occupation of the 
several under-tenants.” may also in this 
connection refer to the analogous case of 
resumption by Government of an Inam or 
Saranjam estate which generally leaves under: 
tenures undisturbed. See Ganpatrav Trimbak 
Patwardhan v. Ganesh Baji Bhat. (8) and 
Balvant Ramchandra v. Secretary of State (9). 

Then the defendant also relies upon evi- 
dence: that Governmeat seldom, ` if ever, 
exercise the right of resumption" in such 
a case as the "present. Some testimony to 
that effect has been given by Mr. Vaidyae 
and this contention is to-some extent sup- 

.ported by a part of the history of Bombay 
lands contained in  Vaiday's Compi- 
lation. For instance, at ,page xxi. 
passage is given from the judgment of the 
Recorder, Sir James Mackintosh, in which 
he refers to the hardship of enforcing the 
right of resumption in cases where the . 
Company had suffered an expectation to 
be created that the exercise of this,right 
would he exceedingly rare. Again, instances 
are given at pages xxxiland xxxv where, in 
consideration of similar circumstances, 
Government did not exercise their right 
of resumption. Then, again, there. is the. 
case at pages lxxv to ]xxvii and. ]xxxii 
to Ixxxiv of lands ab Bhandarwady ànd. 
Collewady, part of this Mazagaon Estate, 
where, although the lease-holder was got rid 
of, Government did not disturb the occupants 
under him but were content to raise the 
;assessment.- These are certainly facts which 
do undoubtedly. support Mr. Wadia’s 
contention. But there are considerations 
which have to be porne in mind and. 
which go the other way. 

First of all, the lease, Ex. B, is so drawn 
that it ittcludes in the right of re-entry 
a right to possession and enjoyment of the 
demised premises “together with all the | 
buildings and improvements. thereon." 
The clause regarding the relinquishment 
of the property on the expiration of the - 
lease also says.that.the land is to be given 
up "together with all erections and build-. 
ings then standing or being thereon;” 
and there is no provision even for compen- 


V. HASANALI. 


. sation for any improvements effected such. 


as was sometimes inserted in Similar docu- 

ments: cf. pages xxvii and 73 of Vaid- 

ya's Compilation. So far as s lease itself. 
(8) 10 B. 112»5 Ind. Dec. (s. s) 46 ki 
(9) 32 B, 432 x 439; ud Bom i E. 531. 
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goes, there does not appear to bs any res- - 
triction on the riglit'of Government to re- 
enter and to have all sub-leases or sub- 
grants also forfeited, provided, of course, the 
eondition precedent exists giving Govern- 
ment the power of re-entry. The fact that 
ordinarily Governament do not insist on 
their right to ré-enter is not, of course, 
suffieient to show that the right has been 
either destroyed or relinquished. Mr. Vaid- 
dya himselfadmifted tleat there was no reso- 
lution of Government in ' which they had 
bound themselves not to exercise the right of 
re-entry. And I may in*this connection 
refer to the Government of India Act VI of 
1851, where there wasa relinquishment by 


the East India Company of what is called ` 


their. “freehold revergion,' that is, the 


right of resumption in regard to certain ' 


Foras Lands in Bombay. his is mentiou- 
ed by Sir Michael Westropp in the judg- 
ment that I Have already referred to[ Naoroji 
Beramji v. Rogers (5)!. In that particular 
case there is actual legislation in order 
to give legal effect to a relinquishment of 
this kind “and the terms of the compro- 
mise that was arrived at between the 
Government and the occupants of these 
lands. 1, therefore, feel that Mr. Vakil is 
on firm ground when he contends that this 
right. of resumption still ‘subsists and that 
it has not. been- relinquished. The case of 
Flower v. Hartopp (10) is in point as show- 
ing that the existence of this right prevents 


the. éstate being one equivalent 4 to an estate ' 


in fee-simple. “It is, no doubt, to the in- 
terest of the lease-holder ‘to comply with 
the conditions of his lease, i.e., to pay 
his rent regularly and do all he can to 
prevent there being a forfeiture of the 


lease; but that in itself is not sufficient to. 


prevent the estate being" subject to a det- 
rimentál condition which affects the quea- 
tion of the duration of the tenure. It is 


always possible” that owing to unforeseen . 


circumstances there might arise à breach of 
some covenant of the lease, which would 
give. Government the right to re-enter. In 
this connection I may refer to the covenant 
in Ex. B which requires-that the lease- 
holder shall not during the term of the 
lease "make any such disposition of the 
said land heseby- demised or any part 
thereof as shall have the effet of vesting the 
sàme for the said term or any part thereof 
im other -jhan one and éhe. same 


eu (1813) 6 Beav. 476; 12 L. J. Oh. 307; 7 Jur. 613; 
R. R. 140; 49 E. R. 810. 
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party or “partiés at or time without thé 
‘previous sanétión of the Governor of 
Bombay in Colincil “for the time being." 
Mr. Vakil contended that that covenant was 
being broken in teghrd to the grants made 
by the lease-holder allowing the occupation 
of the 118 plots, into which this property 
has been divided. But I think that this 
would be giving an unreasonable meaning 
to this particular covenant. Its origin can 
with some probability be attr ibuted to the 
corresponding term contained in the first 
known grant of this estate by the Portuguese 
Government. In Vaidya’s “Compilation, 
page lxiv, this is summarised as follows :— 

“In any ease, the village was not to be 
sold, exchanged ‘or alienated, without the 
the permission of the King of Portugal or 
the license of his Viceroy in India.” 

-A fuller recital of this particular covenant 
is given in Naoraji Beramji v. Rogers (5), 
where it is quoted as follows (page 85*): 

Which said village...it shall not be law- 
ful to sell, give, or exchange, or in any other 
way to alienate, without my leave or that 
of my Viceroy or Governor of India; nor 

yet shall it be in the least divided, but 
Shall go always entire in only one person. 
who shall himself cultivate, and take the 
uses and fruits it may produce, as his own 
property.” 

And it was contended by the Rast’ India 
Company that there had been an actual 
breach of this condition which entitled them, 
as successors of the Portuguese Government, 
to obtain the estate. This is mentioned in 
the last paragraph of page lxvi ef Vaidya's 
Compilation. The covenant in question 
cannot, [ think, reasonably be intended to 
prevent the letting out of plots to under- 
tenants, first of all, because these under- 
tenants are referred to in the lease and, 
therefore may be said to be recognised by 
Government, and secondly, because that is 
the only way in which the leage-holder can 
obtain profits from the land and recuperate 
himself for the rent he has to pay to Gov- 
ernment. The main object of this covenant 
seems to be that Government should not 
have.to look to more than one lease-holder or 
set of lease-holders, and that the right of 
the lease-holder should not be partitioned 
up or assigned to different personseby differ- 
ent dacuments. Sol put out of accourt 
any breach of the kind suggested as increas- 
ing the probability of Government exercis- 

ing the s of geese . . 
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Butéhere fs this further point to be con- 


sidered that, though the Government may | 
not actually ‘enforce their right of re-entry; 


their ‘power to re-enter eis ¿one that ‘puts: ' 
into an advantageous ` position in’ ' 


them 
regard to the occupants, and it- might, for’ 
instance, be utilised’ by Governnient, to 


obtain an enhancement of assessment: from ^ 


the occupants as a condition of allowing 
them to. remain in thé occupation-of their ` 
plots. This is not a point-which was mention- 
ed by Counsel in the course ofthe argu- 
ments; but it does seem to mié to- bé'a point- 
which i is very material in.the case::: This is 


what has actually happened with regard to 


the Collewady and Bhandarwady lands in: 
this Mazagaon Estate. I have. alréady 
referred to this and I do not think it necess- 
ary to give the whole history in detail. It 


suffices to refer to pages Ixxiv, ]xxv, lxxvii, 


lxxx, Ixxxii and Ixxxiv of Vaidya' S Gompila- 
„tion. This shows that about 1804 the Col- 
“lector was called upon to report what terms 
hé would belikely to obtain from the oc- 
cupants for being suffered to retain their 
-occupancies, This report does hot appear 
to have been made at once, but the. Collec- 
tor who for the time managed the lands 
imposed a tax of 1l reas per square. yard on 
the Collewady lands in 1811 (see pages 
lxxx, lxxxi); 
were offeret to their holders on certain 
terms (see page Ixxyiii) and. these terms, 
with slight modifications in one or two. 


cases, were ultimately accepted- by the’ 
holders. History has a way of repeatingitself, ` 


and there is £ possibility that, though’ Gov- 
ernment might not disturb the occupant of 
this plot No. . 90, he might find that he was 


called upon to accept a , lease for a definite: 
term or at any rate pay a considerably in-' 


creased amount of rent or assessment. In 
this connection it is interesting to note that 
even in the-first title-deed of the defend- 
ant (Ex. 1) the conveyance is made “sub- 
ject, nevertheless, to the annual ground rent 
to the said Fazandar" ;—it does not stop 


there but goes on-— "and assessment^ to^ 


Her Majesty's Government of Bombay." 


That would rather go against any contention 


that might beset up that—to use the langu- 
age of & 8ofthe Bom. Act II of 1876— 
thereis & Tight i in limitation of the right of 
(3óvernment to assess. I may also refer to 
the well-known case of Shapurji Jivanji v. 
A Golle iu of Bombay "m which lays 


en 9 B, 485; 5 Ind, Die, a s) 321, 


hARIMTÜLLA v. HASANALI. 


And finally in 1903 the lands: 


i$. ok llis 
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down that strict proof must be given of 
“any right set up in derogation of the in- 
-herent right of the Sovereign to assess the 
land at his discretion; and.the fact that a 
very small rent has been: paid for many 
years; does not show that the Government 
- has forfeited its right to enhance the assess-" 
ment in‘ respect of such land. ‘And in this 
particular case ‘it would fot (at any rate for 
some years) be “open to the ‘occupant to 
show'that'he and: his predecessqrs-in-title 
“had paid this “small rent: for over sixty 
"years, "The'only evidence on this point in ' 
“this case is -thit the rent-has been paid 
from 1874; and it would not be: till about 
1935 or so that thé period -of sixty years 
referred to in Art. 149 of the Indian Limita- 
` tion” Act would expire. 

These considerations have led me to the 
conclusion that; if the-word'“Fazandari” in 
this agreement; Ex. F means, as I think it 
must mean, Fazandari in the strict sense 
specified by Farran, J., in Parmananddas 
Jivandas v. Ardeshir Pramji (2), the land 
cannot properly be described as "perpetual 
Fazandari.” It could only be applied in 
the loose sense to which I have already 
referred. It is no doubt the fact that the 
term "Fazandari" has for many years been 
applied to properties of thi8 kind, and. Iam `: 
certainly not disposed to say that, provided 
it is intended and understood to be used in 
this loose sense,' its use may not be. 
legitimate, For instancezii the case, about 
which evidence was giveti, namely, the con- 
veyance to the witness Canjibhai Allarakia 
of two plots in Matharpakhadi, the market-: 
able title free from all reasonable doubt, 
which had to be shown under cl. (4) of 
the agreement in that case, was sufficiently 
made oud, for in that case the property is 
only described as “Fazandari” without any’ 

reference to an estate equivalent to an. 
estate in fee-simple, and there is the further: 
provision that the purchaser shall not re- 
quire any further proof about Fazandari 
than the Fazandari's ground rent bills. In 
Buch a case of,course.there is good ‘ground 
for saying that the stipulated title is suffi- 
ciently deduced from the mere fact that the 
land was described in bills, as Fazandari. . 

` But this is a-different case, and I have to 
judge by the agreement in this: particular 
case. In my opinion what. the agreement 
Ex. F contemplates is, to use the language 
of Farran,J., an indefeasible eight to hold * 


- in perpetuity on payment of a small quit 


or ground rent. And the conditions under 


[iocis | 
which the superior-holder holds this land are 


.such that that right is not established.: 


Evidence has been given in this case by 
witnesses whom I may call quasi-expert 
witnesses, namely, Mr. Kola for the plaintiff 
and Mr. Vaidya forthe defendant. I need 


not go in detail into their evidence. It, 
seems to me that there is no material differ- ` 


ence between them. Mr, Kola, for instance, 
says that "leasehold".and "Fazandari" are 
quite inconsistent:terms; while Mr. Vaidya 
says that “leasehold” tenure is a distinct 
tenure recognised by Government, and that 
itis a distinct -tenure from “‘Fazandari,” 
which in his opinion comes under “pension 
and tax;" and itis soshown in his Compila- 
tion at page Ixxxvii. He there says: 
“Closely associated. with the pension and 
tax tenure isa kind of sub-tenure known 
as 'Fazandari'" , Then he goes on to give 
some details about it. - This issupported by 
theevidence which has been adduced in 
, this case, that these particular Matharpa- 
khadi lands are not classified as "pension 
and tax," or under any similar tenure in 
the - Collector's. Records, but merely as 
“leasehold,” and the Collector does not in 
fact recognise any tenure under the separate 
name of “Fazandari”. Though, therefore, 
I have considerable sympathy for the con- 
tention of Mr. Wadia that, in practice, it is 
very improbable that the occupant of this 
plot will ever be disturbed by Government, 
yet the substantial fact remains that he is 
liable to such disturbance, and also, even 
if he is not disturbed, to being called upon 
io pay enhanced assessment; and in view of 
that liability it seems to me that the de- 
feadant has not satisfied the condition of 
cl. (6) of Ex, E that he shall show that 
the land agreed to be-sold is "perpetual 
Fazandari" at a small yearly rent. 

The result is that I answer Issae No. 4-A 
in the negative. 
` As regards Issue No. 3 the clause about 
the marketable title' free from reasonable 
doubt is subordinate to cl. (3) regarding 
the title being of a particular kind; and it 
. is sufficient to say that the defendant has 
not made out a marketable title of the kind 
stipulated. 


* * * 


Z, K. Suit decreed. 
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MADRAS HIGH CÓURT. 
SEGOND CIVIL APPEAL No. 370 or 1922, 
August*29, 1924.* . 

Present: —Mr. Jugtice Madhavan Nai. 
ALLABAKSH MIRA MOHADEEN 
SAHIB AND QrHgns—PrLAINTIFFS Nos. 1,3, 

AND 4— APPELLANTS 


i * Versus 
SETTI CHINNA FAKRUDDIN SAHIB 


—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 92-—Collec- 
tor's - sanction for suit.with certain prayers--Suit 
omitting some prayers, maintainability of. 

Where a Collector sanctioned the institution ofa 
suit under s..92, O. P. O., for removal of a trustee, for 
setting aside certain alienations by him and for 
recovery of the properties from the alienees, but the 
plaint as ultimately filed omitted the latter two reliefs 


-and asked only for the removal of the trustee? 


Held, that the suit was not maintainable and that 
the plaint must consequently be rejected. [p. 1017, 
col, 1. $ ` 
: Br ase v. Venkata, 11 M. 148; 4 Ind. Dec. (x. s.) 
103, Sayad Hussein Miyan v. Collector. Kaira, 21 B. 
157; 11 Ind. Dec. (N. s.) 174, relied on. 

: Ramrup Das v. Mohunt Sujaram Das, 7 Ind. Cas. 


92; 14 C. W. N. 932; 12 C. L. J. 211, distinguished. 


Asam Raghavulw Setty v. Pellati Sitamma, 25 Ind, 


Cas. 794; 27 M. L. J. 266; 16 M. L. T. 178; (1914) M. 
W. N. 692, referred to. . 

Second appeal. against. a decree of the 
District Court, Anantapur, in Appeal Suit 
No. 91.of 1921, preferred against that 
of the Court of the Subordinate Judge, 
Anantapur, in O. S, No. 18 of 1920. 

Mr. B. Somayya, for the Appellants, 

Mr. T. R. Subramania Iyer, for the Res- 
pondent. i . 

JUDGMENT.—The only question 
argued in this second appeal is as regards 
the maintainability of the suit. The plaint- 
iffs who are appellants instituted the suit 
out of which this second appeal arises for 
the removal of the defendant from the 
trusteeship of a certain Muhammadan 
religious institution in Tadpadri Town after 
obtaining sanction from the Collector under 
8.93, C, P. C. The Collector's order accord- 
ing sanction to file asuit was not only for 
removing the trustee but also "for declar- 
ing the alienations made by him null and 
void” * * (Relief No, 3 in Ex. A) 
“and for recovering the trust properties 
from the alienees" (relief No. 4). The 
plaint, however, omitted these two reliefs 
and asked only for the removal of the 
trustee who was made the sole defendant 
in the suit. It was held by the lower Court 
that, since the reliefs asked for 1n the plaint 
did hot precisely correspond with the reliefs 
mentioned in the sanetion order, or, in other 
words since the suit instituted differed from 

4 P . e 
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the one for which sanction was given, the 


eee was rightly d eat , by the District: 


Mungif -The correctness of this decision is 
now Challen ged in this second appeal. 

In Srinivasa v. Venkata (1), two worship- 
pers at a Hindu temple eobjained sanction, 
under s. 18; corresponding to s. 92, C. P. C., 
of the Religious Endowments Act, to. sue 
for the removal of the’ managers of the 
temple on the ground of breach of trust 
and for damages. In the suit, actually 
brought by them, the elaim for damages 
was omitted and it was „held that, as the 
suit actually instituted Was not the one for 


the institution of which sanction was given, 


the plaint was properly. rejected. The 
principle on which this decision is based 
is thus stated by Muttusami lyer and 
Brandt, JJ.: “Having regard to the fact that 
the character ofthe suit, which the appel- 


_ lant proposed to institute was one of the 


circumstances which the Judge was entitled 
to take into consideration in forming an 
opinion as to whether the: application was 
bona fide, we are not prepared to hold that 
the appellant was entitled, as a matter of 
right, to give the suit a character different 
from that in respect of which sanction 
was granted. “The obligation which s. 18 
imposes on the Judge to’ satisfy himself 
that there are sufficient prima facie grounds 
fur the institution of suit and the 
power conferred upon him by s. 19 to call 
for the pfoduction of accounts” of the 
trust for giving leave for the institution of 


the suit, indicate an intention on the part 


of the Legislature to provide an adequate 
protection to the trustees against vexatious 
suits, and, iif cases of doubt, we think, we 
eught, so to construe s. 18 as not to take away 
the protection.” This decision is cited with 
approval in Sayad Hussein Miyan v. Collector 
of Kaira (2) which was a casein which a 
relief other than those included in the terms 
of the sanction was sought. 

It is argued on behalf of the appellants 
that, if the reliefs omitted in the plaint 
do not strictly fall within the scope of s. 92 
as in the present ease, then the fact that 
the order according sanction mentions 
‘them does not entitle the Court to reject 
‘the plaint: in other words the close cor- 
respondence between the terms of the order, 
granting sanction and the plaint is -not 
required fh such cases, This argument 
receives support to a certain extent “from a 

(1),11 M. 148; 4 Ind. Dec. (x. s.) 103. 

Nene AED: 157; 41 Ind. Dec. (x. le 174, 
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decision in Ramrup Das v. Mohunt Sujaram - 
Das (3). In that ease, the plaintiffs had 
instituted a suit under s. 92, C. P. O., for (a) 
removal of a Mohant, (b) ior the appoint- 
ment of plaintiff No. 1, as the Mohant * 
* and for other reliefs marked (e), (d), 
(e) and (f) in the plaint. Apparently for the 
purpose of reducing the Court-fees, when 
that question was raised : the plaintiffs 
-obtained an amendment of the plaint by 
striking out the relief prayed for the 
appointment of plaintif No. l'as the Mohant: 
When the order‘allowing amendment was 
attacked on the “ground t thatit could not 
be made without the sanction of the Ad- 
vocate- General, Holmwood and Chattarjee, 
JJ., observed in. their judgment as fol- 
lows: —"]fthe Advocate-General has sanc- 
tioned the suit under s. 92 and something 
outside the scope of that sanction has 
been inserted in the plaint and that has 
been covered: by?the general sanction, it 
cannot be said that the striking out of that 
relief which did not fall strietly within the 
scope of s. 92 cannot be made without the 
sanction of the Advocate-General * * *, 
lf the original prayer struck out does not 
fall within the scope of s. 92, then there 
can be no reason in our opiuion, why the 
amendment should not he made". lt is 
obvious that the further question whether 
the plaint in such cases should be rejected - 
was not.considered in that case. lt is also 
not clear from the report whether the 
relief struck out was specifically mentioned 
in the order of the Advocate- General grant- 
ing sanction. Applying thé principle of 
| this decision, the case of Sayad Hussein 
Miyan v. Collector of Kaira (2) is explained 
by theappellaut's learned Vakil by point- 
ing out that the added , relief in that case 
was one for which sanction was required 
under s, 92, C. P+O. -But, as already men-: 
tioned that. decision cites with approval, 
the decision in Srinivasa v. Venkata (1). Tt 
has also been argued for the appellants 
that since the alfenees aie not necessary 
parties to asuit under s. 92, C. P. C., the 
reliefs omitted cannot be asked for in this. 
suit and that the plaint should not, there- 
fore, have been rejected In Asam Hagharulu 
Setty v. Pellati Sitammia (4) it was observed 
by the learned Chief Justice: “That, if they 
. 


geria, Cas. s 14 C. W. N. 952; 12 C. L.J. 
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(alienees) hatl desired to be made parties, 
1 agree that an order adding them might 
properly have been made, but I do not 
think that they ought to be made parties 
against their will to a suit under 's. 92”, 
In my opinion, 
affects the principle which has been en- 
unciated by the learned Judges in Srinivasa 
v. Venkata (Ll) Obviously, it, must be 
dificult to assess the value of each of 
the considerations hat operated to secure 
‘the consent of the Advocate-General. As 
“pointed out by the District Judge: "It may 
well be that had the applicants not express- 
ed their intention to recover the trust’ pro. 
perties, the Collector would not have con- 
sented tothe suit". Following Srinivasa v. 
Venkata (1), 1hold that the plaint in this 
ease was rightly rejected. 
. As it will cause no serious hardship to 
‘the appellants to file a fresh suit, [think 
the amendment of the plaint asked for 
only in the Appellate, Court was rightly 
disallowed by the-District Judge. : 

This second appeal is, therefore, dismiss- 
ed with costs. f 

V. N, V. 


-2. K, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

. Civiu Reviston No. 160 or 1924. 
November 23, 1921. 
Present:—Mr. Justice Walsh and 

Mr. Justice Sulaiman. : 

Sardar HARBANS SINGH AND OTHERS 

--OpposiTz PARTY —ÁAPPELLANTS 
h versus . . 
Rani RAJINDER KÜXR-——Ae?PLICANT— 
i - RESPONDENT. . 

Guardians and Wards Act (VIII of 1892), s. 82— 
Trusts Act (II of 1882), ss. 77, 78— District. Judge, 
jurisdiction of, to dispossess third persons in possession 
of minor's property—Trust created by minor's father 
for payment of debts, whether can be cuncellel by 
District Judge. i 

Under th» Guardians and Wards Act a District 
Judge his no jurisdiction to dispossess third persons 
from property«over which they may be, rightly or 
wrongly, in possession, Ho caa at basi give direc- 
tinas io th» guardian to tak» necessary steps to recover 
the pro, rty. [p. 1043, col 9] ^ 

In orde: i» Arrange for the payment of their debts 
three ssparate® Hindu brothers executed a deed of 
trasb under which trastezs were app-inted to take 
charg. of thé management of their enire estate and to 
pay out of itsincome tha debts that were outstanding 

*against it. gibssquontly, one of the brothers died 
‘and hi minor son succeeded to kjs interest in the 
estate. The widow ofthe decsased was appointed 
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the guardian of the person and property of her mitior 
son, but the District Judge being of opinion that it 
was desirable that the management of the sesiata 
“should continu@® in th@ hands of the trustees, pars2d 
-an order to that effect and added the minor's mother 
as one of the trustegs. The District Judge also per- 
mitted the guarfian to enter into a deed of partition 
with the other proprietors under which the mincr's 
share in the estate was separated and the exact 
amount of his liability was allocated. Sometime 
afterwards the minor's guardian became dissatisfied 


-With the management of the other trustees, and on 


her application, the District Judge, after expressing 
the view that it was no donger in the interest cf tha 
minor that the trustee should continue to manage tho 
property when his mother was altogether excluded 
from tha management, said that ha thereby “cane oll- 
ed the trust." He also directed that the guardian 
should herszlf manage the property through aid 
managers: ` "oe 

Held, (1) that the trustees not having. been directly 
appointed by the District Judge were not under his 
direct control, and he had no jurisdiction in asum- 
mary proceeding either to issue orders to the trustees 
to hand over the possession of the minor's property to 
the guardian or to terminate the trust ; (p. 1049, col. 1.] 


(2) that the trust created by the minor's father and 
uncles had continued to be in existence throughout 
-and all that had hdppened on the death of the minor $ 
.father was that & new trustee had been added nnd 
that, therefore, the District Judge bad no jurisdiction 
to set aside the trust; [ibid.) 

(3) that even if it wasassumed that a new trust 
was created on behalf of the minor by his guardian it 
could not be cancelled or revoked unless the case fell 
within the provisions of s. 77 or s. 78 of the ‘Trusts 
Act. [ibid] ' 

Civil revision from an order of the Dis- 


` trict Judge, Aligarh, dated, the 25th of 


July 1924. 

Messrs. P. N. Sapnu and D. C. Banerji, 
for the Appellants. , 

Messrs. P. L. Banerji and Ham Nama 
Prasad, for the Respondent. | 


JUDGMENT.—Thisisan applicatign 
in revision to get revised an order of the 
Distriet Judge, of Aligarh, dated the 25th 
of July 1924, rather difficult to define and 
say under what Act or section it was 
passed. 

It is necessary to state briefly certain 
facts leading up'to this application before 
disposing of it finally. 

Kunwar Mahendrajit’s grandfather Rao 
U.nro Singh died in the year 1898 leaving 
a. considerable estate .behind him and con- 
siflerable debts. It is admitted that some 
years afterwards his three sons represent- 
ing the three branches became separate in 
estate. In order to arrange forthe pay- 
ment of the debts that were. outstanding 
the three brothers on the lst of August 
.1912 executed a deed of trust under which 
three trustees were appointed to take charge 


. 
. 


*. 
^ 


sok 


. 

ofthe management of the entire estate and to 
‘pay out of itg incomegthe debts that were 
outstanding against it. Provisions were made 
how in case of the death of any ef the trustees 
his. successor should be appointed. We 
may mention tbat in 1812, Mahendrajit 
Singh was a minor of tender years and. 
he could not himself have'been a party to 
the deed ard there can be no doubt that 
his father Hari Raj Singh acted as the 
head of the family and entered into the 
deed of trust along with his'brothers. In 
1918 Hari Raj Singh unfortunately died. 
After his- death his widow was appointed 
the guardian of the person and property 
of the minor by an order dated the 16th 
of Febfuary 1920, - The learned Judge who 
passed that order thought that it was de- 
sirable that the management should con- 
tinue in the hands of the trustees so long 
as the Court of Wards did not take over 
the: management of the minor's share in 
the “estate. Accordingly in  app*inting 
Rani Rajinder Kuar, the widow, as the 
guardian of her minor son, he made reser- 
vations that the management of the pro- 
perty should continue to vest in the 
trustees pending the decision of the ques- 
tion whether if could not be taken over 
bythe Court of Wards. Subsequentlyitseems 
to have been conceded by all the parties 
-concerned that it was not possible for the 
‘Court of Wards to take over charge of the 
minor's shafe unless his-interest bc sepa- 
rated and his liability clearly defined. 
With a view to carry,out this purpose the 
learned District Judge permitted the 
guardian to enterinto a deed of partition 
with the othfr proprietors, under which 
the minor’s share was separated and the 
exact amount of his liability allocated. 
This deed was executed after the sanction 
of the District Judge on the 9th of August 
1921 and was duly registered. In his order 
the learned Judge ‘sanctioned the continu- 
ance of the property of the minor under 
the management of the existing trustees 
with the addition of the name of Rani 
Rajinder Kuar as a trustee. There were 
numerous subsequent orders or directions, 
under which the - trustees were directed 
that Rs. 500 a month should be paid to 
the widoy as maintenance allowance to her, 
and her mipor son. 

For some reasons which it is not neces- 
sary to consider here, Rani Rajender Kuer 
became dissatisfied with the management 
pf the other «trustees, Numerous applica- 


HARBANS SINGH V. RAJINDER KAUR 


[85 1. O. 1998)" 


tions, one. after another, were, filed in ihe | 


-Court complaining against the trustees and 


pointing out various grievances said to 
exist. ‘The orderin question is supposed 
to have been passed on’ one of the nine 


-applications made by her. i 


Under the order before us the learned 
Judge after expressing the view that it 
was no longerin the interest of the minor 
that the trustees should continue to manage 
the minor's property when his’ mother was 
altogether excluded frem the management, 
said that he thereby “ cancelled the trust.” 
He also directed that the Rani herself 
should manage the property of the minor 


and that,as she was a pardanashin lady, 


sheshould employ two leading Pleaders of 
the Court to work as managers of the estate 
on a remuneration fixed. se 

So far as the order of the District Judge 
can be said to amount to directions given - 
by him to the guardian under s. 32 ‘of 
the Guardians and Wards Aot, it is impos- 
sible to say that it was without jurisdic- 
tion. Whether that order was a proper 
one or not, was a matter for the District 
Judge to consider, It is even now open 
to him to re-consider those directions’ at 
any time if certain: fresh circumstances 
are brought to his notice and he is satisfi- 
ed that the pardanashin guardian cannot 
be a fit person to manage the estate. Those 
directions are also open to a further 
amendment in case the Court of Wards 
is actually prepared to take over. the charge 
of the minor's estate. We, therefore, do not 
propose to say anything with regard to this 
order ‘so far as it affects the guardian ap- 
pointed by the Court, es 

The question that remains is: 
that order can bind the trustees ? 

It is clear that an order purporting to.be 
passed untler the Guardians and Wards Act 
cannot bind third parties who are in pos- 
session of the estate, It has been laid 
down ic severel cases that under the 
Guardians and Wards Act a District Judge 
has no jurisdiction to dispossess- third . 
persons from the property over which they 
may be, rightly or wrongly, in possession, 
but can at best give directions to. the guar- 
dian to take necessary steps to recover the 
property. : 

The learned Advocate for the respondent 
has contended thgt inasmuch as the deed 
of partition had been sanctioned by the 
District Judge and as such sariction was 
absolutely necessary under g° 7 of the 


How far | 


- of the family, was still in existence. 
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Indian Trust Act, it must be taken that 
the trustées tame under the direct control 
and supervision of the District Judge and 
that he had absolute power of directing 


“them to give up” possession at any time ` 


when he was satisfied that they could not 
act in the interests: of the minor. We are 
unable to accept this contention. Itis true 
that the deed ‘of--partition was executed 
after’ the sanction of the District Judge 
had been obtained, but ‘the sanction of the 
District Judge merely amounted ito a per- 
mission to the guardian to enter into a 
deed of partition. Assuming for the sake 
of argument that this partition deed really 
created anew trust, even then the creation 
of the trust must be deemed to haye been 
made by the’ guardian after the pefmission 
of the Judge. It-eannot be said that it 
was the District Judge who appointed the 
trustees. The -trustees not Having been 


directly appointed: by the Judge are not 


under: his direct control and the learned 
Judge in a summary proceeding had no 
jurisdiction either “to issue .order8 to the 
trustees’ to hand over the possession of the 
property or to' terminate the trust. Weare 
far from saying that the partition deed'of 
1921 created a new trust. On the*other 
hand in the proceedingsit seems to have been 
‘assumed “all along- that the old trust which 
was created by the deceased father of the 
minor, who’ then admittedly ; was the head 
Even 
in his order dated. the 9th of August 1921 
Mr. Sams referred to that trust-as the exist- 
ing trust. The deed of partition also does 
not anywhere suggest that the old trust 
had terminated and a new trust was being 
created. If, therefore, it be taken that the 
old’ trust had continued and all that, had 
happened was that a new trustee was added 
then the learned. District Judge would 
still more clearlyhave no jurisdiction: to 
set that old trust aside. On: the . other 
hand even if it, be assumed that. a new 
‘trust. was created: on behalf of the minor 
by the guardian “in 1921 it cannot be can- 
celledor revoked unless the case falls within 
the provisions of ss, 77 and 78 of the Indian 
Trusts Act. Section 77 obviously cannot- 
apply because the;purpose, namely, the pay- 
ment ofthe debts*for which it was created 
has not been completely fulfilled, nor has 
it become unlawful, nor impossible. 
els. (a) and (b) of s. 78 do notapply. The 
learned Advocate for the respondent has 


. gontended strenuously that, Ql. (e) of s, 78 
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does apply and he says that this is a case 
where the trust, being for the payment of 
the debts of ‘the author of the trugt .and 
not having ebeen ,communicated ‘to the 
creditors,-is liable to be revoked at the 


pleasure of the author of the trust. The 


_ first difficulty in his way was that there 


were three authors of the trust and only 
one of them can be said to be trying to 
revoke it. The learned Advocate, however, 
has tried to get over it by -saying that 
‘this is réally* a composite document under 
which three distinct trusts were created 
‘and that, -therefore, under the Trusts Act 
this is merely a revocation of the trust by 
its sole author: But ‘assuming that that 
position can be ‘taken, it is clear that cl, 
'(c) does not apply unless it would be a fact 
that- the trust has not been communicated 


-to the creditors. In the present case this, 


of course, is impossible to say. Although 
the creditors ‘were no parties to the deed 
of partition or the deed of trust, neverthe- 
less they have béen' receiving part of 
the debts all along from the trustees and 
there is no süggestion either, in “the appli- 
cations’ or 'anywliere' on the record that the 
trust’ had” not been: brought to their notice. 
The' learned District Judge has not passed 
this order'on this” ground, nor was this 
made, a ground of. attack in the applications 
filed on- behalf of the Rani. It, therefore, 
seems to ub that this cannot be said to be 
a case where the trust can Be revoked by 
the District Judge in these proceedings. 

On:the other hand it may be ‘possible 
for the minor to say that he is not bound 
by the deed of trust which was created 
by his father as joint owntr of the pro- 
perty. That would be a mixed question 
of law and fact which cannot be decided 
in thesé summary proceedings. It may 
also be open to the guardian of the minor 
to have this deed of trust set aside by a 
subsequent instrument or through Court. 
Or if there was in reality no trust at all, 
but a mere appointment of managers, her 
course would*be easier. i 

We accordingly do notin any way wish 
to suggest that it is not open to the guard- 
ian to have the deed set aside or revoked 
ih the way open to her and allowed by 
law. All that we wish to say is that in 
these summary proceedings the learned 
Judge’ had no jurisdiction “to pass an 
order setting aside the trust so as to bind 


the trustees for all time to come and com- » 


pel them to hand over the property imme- 


$ " . 9 


4 


1050 . 
diately. If.really the trust can be revoked 
and has been validly tevoked by the guard- 

ian? Shon the possegsion gf the minor's 
estate by the trustees would be without 
right and they may be liable to pay. mesne 
profits to the minor. 
a different question, 

We are accordingly of. opinion that the 
orfler of the. learned. District Judge can- 
ccllingtsthe.trust as against. the “present 


But that i is altogether 
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trustees ‘was passed without jurisdiction | 


and cannot be.upheld* 

We may, however, note that. Mr. Durga 
Charan Banerji and Mr. Sapra.on behalf 
of the trustees have given. an under- 
taking that they have never objected 
to the payment of Rs. 500 a month to the 
Rani Saheba for her maintenance and the 

- maintenance of her son. so long as the 
management remains in their hands, and 
they undertake to pay this sum to her.regu- 
larly month: by month . 

In view of these undertakings we would 

eset aside the order of the District Judge so 


far as the trustees are concerned, leaving : 


the contents of that order as if they were 
mere directions to the guardian to take 
stéps as directed. . We would also like to 
add that the receipt of the monthly allow- 
ance of Rs. 500 by .the lady from the 
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—Presumption— Maintenance arrangement with karna- 
van of iarwad— Junior members, rights of—-Denial of 
tarwad right —Forfeiture. 

In the absence of evidence to the contrary, the pre- 
sumption is in favour of ths view that property ac- 
quired by the karnavan of a Malabar tavazhi is acquired ' 
for the tavazhi and with the tavazhi funds, and the 
presumption must prevail unless the person ‘who avers 
that the property is a self-acquisition proves that fact 
by evidence... [p..1051, col. 1.] 

It is not open to the junior members ofa Malabar 
tarwad to sab aside any arrangemont that the karna- 


‘van has mada for the purpose of the enjoyment ofthe. 


tarwzd properti: as by cesrtaip othər junior members 
for their niaintenance, and ths latter areeentitled to 
continus in possession of the properties of the tarwad 
untiland unless tha karnavin of the tarwad asks 
Tort ths return of their possession from*them. [p. 1051, 
co 

Where the members of a tavazhi are in. possession 
of certain properties of their tarwad under an arrange- 


‘ment with tha karnavan for their: maintenance, a 


trustees would in no way prejudice her 


right to get this trust revoked or cancelled 
in | the way allowed by law, 
_ ` In view of the fact that, except on the 
"last date when the trustees did not, agree 
to the trust being put an end to at. once, 
. there seems to have been some acquiescence 
. on their paré in the procedure adopted by 
, the learned Judge, we direct the parties 
to bear their own costs, of these proceed- 
ings both here and in the Court below. 
Z. K. Order set aside. 


MADRAS HIGH COURT. 
BSzcoND CIVIL APPEAL No. &73 oF 1921. 
March 10, 1924. 


Present: —Mr. Justice Krishnan. f 


APPATTA CHATHU NAMBIAR * 
AND a a o aa aaa 
versus . 

APPATTA SEKHARAN NAMBIAR 
. AND OTHERS-— DEFENDANTS Nos. 1, 3 
To 12, 13 vo 22, 24 ro 27, 29 To 47,48 

TO 57 AND 60, 61— RESPONDENTS? 
Malabar Law-"'"Yewazhi—Karnavan, acquisitions by 


` 


recital in a karar amongst’ theniselves that the .pro- 
perties belong to the tavazhi does not operate to 


“work a forfeiturs of their rights and the other junior ^ 


members of the tarwad cannot on that ground get a 
decree for racovery of possession of the properties, 
where the mambers of -the tavazhi unconditionally 
admitin their written statement in the suit that the 
properties belong to the tarwad. [p. 1053, col. 1] . 


Second appeal against a decree ‘of the 
District Court, North Malabar, in .A. S. 
No. ll of 1917, preferred against that 
of the Oourt of the District Munsif, 
Quilandy, in O. S. No. 17 of 1915. 

Mr. C. V. Ananthakrishna Iyer, for the 
Appellants. 

Messrs. T. R. Ramachandra Iyer and 
S. Srinivasa Iyer, for the Respondents, 

JUDGMENT.—This suit is brought to 
recover with megne profits possession of the 
properties described in the plaint from the 
possession of the defendants on the allega- 
tion that they are tarwad properties, The 
plaintiffs and the defendants are all 
members of a marumakkatayam tarwad 
called “Appatta.” The first defendant is 
the present karnavan of that tarwad and 
the other defendants also belong to the 
tarwad. The plaintiffs who are some of 
the members of the tarwad are the ap- 


-pellants before me. The defendants against 


.are also members of a 


in this suit 
tavazhi in’ the 
iarwad called Kuttierikandi tavazhi. The 
lower Courts have found that though the 
existence of the tavazhi was denied such: 
a tavazhi does exist as a separate body in 
the tarwad with a separate karnavan and 
owning separate properties. The members 
of the tavazhi claim the suit properties as 
theirs except items Nos. 1 to 12 and 14 which, 
are admitte to be tarwad eproperties. 
'The second afpeal lias been argued before 


whom reliefs are claimed 
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me only with reference to items Nos. 27, 28, 
23, 31,.35, 37, and 38 an items.Nos, 1606 and 
the improvements on items Nos. 8; 9'and 10. 
Asregards items Nos. 27 and 28 the evidence 
is that they “were originally acquired on 
an otti- right in the name -of one Ukkandan 


Nambiar by the then karnavan of the - 


tavazhi, Imbichunni Nambair, and that ‘in 
1889 the jenm right. was” acquired by 
Imbichunni Nambiar himself, part of the 
consideration of the jenm right being the 
otti amount which? had previously been 
&dvanced. Imbichunni Nambiar being the 
karnavan of the tavazhi at the time, there 
is a presumption in favour of holding that 
he acquired the properties for. the tavazhi- 
The lower Court has-also found that the 
claim of the tarwad even if it had 
at any time, is clearly barred by limitation 
as. from 1989 onward the defendant's tavazhi 
_ has been in possession. 
As regards item No. 29 that was acquired 
by Ukandan Nambiar in 1071 (1896, under 
Ex. FF. At that time he had become the 
karnavan and manager of ‘Kuttierikandi 
tavazhi. Bo the-learned Judge was right in 
holding that in- the absence of evidence 
to-the contrary, the presumption was in 
.favour of the view- that the property 
acquired by him- was acquired for the 
tavazhi and with the tarazhi funds. And ` 
this presumption must prevail unless the 
person who avers that the property is self- ` 
acquisition proves that fact by evidence. 
Items Nos. 34 and 35 were purchased in 
Court auction in 1659by Kelappan Nambiar, 
the previous karnavan ot this tavazhi, and 
the tavazhi has been dealing with these 
items as pointed out by the learned Judge 
ever since as their property. a 
ltems Nos. 37 and 38 were also. acquired 
by the same person Kelappan, Nambiar. 
' Kelappan Nambiar himself was a party 
` to-the Karar, Ex. QQ; and admitted that 
these properties belonged to the tavazhi: 
and were acquired with the help of the 
other tavazhi members -and with tavazhi 
funds. "Therefore it is clear that these pro- 
perties belong to the tavazhi. 
A point of law was raised before me that | 
“the self-acquisiticns of a junior member of. 
a’ tarwad lapsed to the tarwad on his 
death and not to the tavazhi even though: 
be is a mémber of the tavazhi also. That 
was so laid down in Govindan Nair v. 
Sankaran Nair (1). 


* (021nd. Gas, 183; 32 M. 351; 6 M. P. T. 106; 19 M. 
L, J, 359, . 


E 


only of 


‘bers. iter 
the plea that the junior members weree 
setting up adverse possession of the jenm 
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That case has no application here. 1t is 
importanee*to show the lower 
Court's statement in para. 4 tlfat*the 
self-acquisition of the junior members of 


the tavazhi lapsed to the tavazhi and not to 


the tarwad is tot Correct. 
As regards items Nos. 1 to 6 they are ad- 


mittedly tarwad properties and they are 


in possession of some of the members of 
the Kuttierikandi tavazhi but the members 


of the Kuitierikandi tavazhi are also mem- 
‘bers of the tarwad And they are entitled 


to be in possession of thé properties of the 
tarwad until and unless the karnavan of 
the tarwad asks for the return of their 
possession from them. But in this case the 
karnavan is not suing and as the plaintiffs 
are junior membersand belong to another 
tavazhi, it is not open to them to set aside 


any arrangement that-the karnavan has 


made for the purpose of the enjoyment of 
the tarwad properties by the junior mem- 
n the case of items Nos. 1 to 6 even 


title against the tarwad has not been es- 


.tablished and, therefore, there is no ground 


for recovering the properties from these 
junior members of the tarwad. Itis, 


. therefore, clear that the suit for recovering 


items Nos. 1 to 6 cannot stand. 


. Itis finally urged that item No. 32 has 
been lost sight of by the low*er Appellate 


- Court in its judgment though:-it wan 


admitted to be tarwad property.- “But on 
looking at the statement in para. 37.of 
the Munsif’s judgment,.it is clear that the 
plaintiffs’ claim for items Nos 30 to 33 were 
given. up. before him. That must be the 
reason why nothing has been said. by the 
Appellate Court as regards item No: 38, 


The last contention is as regards the 
improvements on items Nos. 9, l0 and 1E. It 
is urged that these improvements were 
made by one Kanaran Nambiar, a junior 
member of the tarwad and that, thereiore, 
on his death these improvements should be 
taken to have lapsed’ to the iaruad under 
the ruling in Govindan Nair v. Sankaran 
Nair (1). But unfortunately for this argu- 


' ment the man who made the haprovemeits 


had made a gift of his property lhelore his 
death under Ex. KLIV to his, brothers and 
other mémbers of his tavaehi. That claim 
also fails. There does not seem 10 be any 
valid ground for the second appeal which 
fails and must be dismissed With cogis,? ' 


e 
. 
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items? 
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. MEMORANDUM OF OBJECTIONS, 

The memorandum of objections: refers to 
os. T 9, 10 and 11. The Munsif dis- 
imissed the guit as regards them also but 
the-Sübordinate Judge has given a decree 
to thé- plaintiffs for possassipn of those pro- 


perties on'payment ofthe valué of improve-. 


"ments ; and the value of improvements has 
. been Hissessed by him. These” properties are 
admittedly tarwad properties just as items 
Nos. È to 6 are which have been already dealt 
"with ‘in ‘the appeal. The- ‘only difference 
‘between items Nos; 1 to 6 and these items is 
‘that in a;Karar entered'into by the inem- 
pers öf the: Kuttierikandi-tavazhi, a state- 
“ment was made that they were the jenm 
properties of'the' tavazlii,' whereas with re- 
gard ‘to items Nos. 1 to 6 thére was no such 
‘statemént, “The Subordinate Judge ‘has 
“held” that ‘because : the jenm title of the 
tarwad* was ‘denied by the members ‘of the 
-tavazhi the properties should be’ taken away 
‘from them and he has decreed possession 
ii "favour of the plaintiffs: At/miust be Porte 
“in mind in this- connection ‘also that the 
“karnavan ‘of the tarwad does not Seek to re- 
“cover: possession of ‘these’ properties. . The 
quéstion ‘then is whether the ‘fact that in the 
"Kafar ‘the members of the” Kuttierikandi 
‘tavazhi made‘a ‘statement denying;£he ; jenm 


-title Of the tarwad is a sufficient ground for. 


differentiating betiveen items Nos. 7 and 9 to 
iI and the ‘other items of thé tarwad- pro- 
perty; J am inclined to think that it is 
not. In:the written: statement filed by the 
defendants they. unconditionally ; admitted 
that these properties also : ‘bélonged ' to the 
tarwad and have ` withdrawn - “from the 
position they*took up in the Karar.: They 
have only claimed in the'case the value of 
the;;improvements on these items which 
-they.said belonged to the‘ tavazhi. : Now 
that beingíBo there is no reason for think- 
ing that’ their being continued in pósses- 


. Bión, of these properties would in ‘any way 


work to the prejüdice of the tarwad. It 
‘might’ be that because the jenm title of 
,the: tarwad was dénied in the Karar, the 

plaintiffs were right in bringing the matter 
nto Court bat when once the defendants 
"admittéd the jenm title of tlie tarward there 
is no further reason to take away the pos- 
‘session of: the properties from the defend-, 
‘ants, ‘as members of the tarwad are 
quite. entitled to be in possession of these 
properties | ith the permission of the Karna- 
wan ‘of the tarwad as the plaintiffs them- 
‘selves are b are only Mer junior meme 


have 


;thé properties. 
it seems to me that the’ memorandum of 


- them. 
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bers of the. tarwad. It would be open 


always to the karnavan io get possession 
of these tarwad properties from the plaint- 


iff if he wants them; But Ido not think 
the plaintiffs should be allowed to insist 
upon a decree being given for the delivery 
of these properties to them on behalf of 


‘the tarwad. I am incliffed to think that 
the reasons given by the 


Munsif are correct 
and that the Subordinate Judge should not 
intérferéd with his decree, The 
Subordinate Judge has treated the defend- 
ants as if they. were tenants finder the 


‘karnavan of the tarwad of these proper- 


ties and has held that the denial of the 
title of the tarwad in the Karar has worked 


‘a forfeiture of any right ‘thay have in the 


property; This view is clearly incorrect 
asit was not the case of the plaintiffs or 
any one else that the defendants were in 


‘possession of these properties as tenants, 
‘In: fact, on the evidence referred to by the 
‘District Munsif it is clear that the plain- 
‘tiffs were rot able to,:say in what capacity 


the defendants were in possession. The de- 


fendants themselves have.had: possession. 


of these properties with the permission of 
their karnavan for their own mainténance 
after paying the ‘Goverhment revenue and 
other ‘incidental expenses, and it is clear 
also that they have considerably improved 
Under these’ circumstances 


objections must be allowed and the decree 
giving possession of the properties to 
plaintiffs should be set aside. As regards 


‘costs of the memorandum as the defend- 


ants did once deny the tarwad title I do 
not think that any costs should, be given to 
1 direct each party to bear their 
own costs so far as these items are concern- 
ed not only in the: memorandum of objec- 
tions butin both the Courts below. : 
Memór andum of. objections allowed. 
V, N. V: 
Z. K. 


. 
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CALCUTTA HIGH COURT. 
APPEAL FROM, APPELLATE DEOREE Nó; 91 
* ..  Or.1922. 
. April 16, 1924, 
Présent: —Justice Sir Hugh Walmsley, Kr, 
and Mr. Justice Mukerji. 
JOLFA BADE IC Am 


dons BIbt [A jjaibbil. 


. Mia and Safar ® Ali were 
- thereof’ and as such the names of Makbul 


3234 
* . 58 
grand- father Safar Ali was pot a son of 
Pela Gazi but of one Munshea, thas Mun- 
shea purchastd sofhe lands of lots Nos. 1, 
2 and‘ 7 of Sch. I, that his two sons Chand 
in possession 


Ali (Chand Mia's ‘son) and Nijamat Ali 


“(Safar Ali's son) are to be found in the 


AJ ALADDIN n omne bd SR 
— RESPONDENTS. 

Partition, suit for—Partition for conyenience of 
possession--9Decree, whether can be passed. 

A partition effected for convenience of possession. 
cannot stand in the way of a decree for partition so 
long as it isnot found that it is in conformity with’ 
the shares of the respective parties. [p. 1054, col. 1.] 

..Appeal against a decree of the Officiating . 
Subordinate Judge, Chittagong, dated the, 
14th of May 1921, modifying that of the’ 
Munsif at Patiya, dated the 20th February 
1920. 


Babus Gam Prasina Sanyal and Charu 
Chandra Sen, for the Appellant. 

Babu Narendra Coomar Das, for the Res- 
pondenis; 


. JUDGMENT. x of 

Mukerji, J.—This. appeal arises out of 
a suit for partition instituted by. the plaint- 
iff Jolfa Bibitohave her 3 annas 11-12/27 pies. 
share i in the lands’ of Sch.I and 10 annas 
. 2 pies share in the. lands.of Sch. II of the 

plaint after partition by metes and bounds. 
The plaintiff's; case was that one’ Pela 
Gazi left thteeispss, Baksha Ali, Kamar Ali, 
and Safar Ali, fhat Baksha-Ali predeceased: 
‘his two brothers, that defendants Nos. 1- 
to 8 are the descendants of Baksha Ali and’ 
Kamar Ali, that Safar Ali left a son Nijamat 
Ali, that Nijamat Ali died leaving a widow 
named Sabjan, a daughter (viz., the plaint- 
if) and a son who subsequeptly .diéd. 
leaving à widow, the defendant No, 9, and. 
a daughter, the defendant No. 10, .and that. 
last of all Sabjan died. According to the. 
plaintiff ‘the lands , of Sch. I were owned by 
Pela.Gazi, and those of Sch. II belonged to. 
Nijamat .Ali. Defendants Nos. ll to 26 are 
said to have purchased portions of ‘the 
laras from some'of the: aforesaid defend- 


ur the: defendants. only Nos. 1, 9, 10,.11, 
12,13; 16, “and 18-filed written statements * 
and the otlférs: did: not appear in the süit; 
Of these again. all gavè up the contest 
except. Nos.. l'and 18. 
* The maia defeiüce ‘of the daendant No, 1 
was that the lands did not belong to Pela 
Gazi >but to Baksha Ali, that plaintiff's. 


khatians, but that the entries are not quite 
eorrect,-ànd ,that in the lands of lot'No. 2 
of Sch. II, Nijamet Ali’s vendor Ji innat Ali- 
had no title. 

The defence of the defendant No. 18 was 
much on the same lines with that of the 
defendant No. 1, and he further alleged 
that the plaintiff was already in possession 
of her share in the lands that she had i in- 
lierited, from her father. 

The, learned Munsif gave the plaintiff a 
decree. declaring her right to the shares 
claimed. ‘and a decrée for partition. and 
mésne*profits; He gave certain directions 
as to howthe partition was to be effected, 
without ‘disturbing - présent possession’ as 
far as practicable and suggesting that eqüal- 
ity of: division was to. be secured. by 
awarding - conipensatioh if that was neces- 
sary, 

e Against this decree the defendant No. 1 
aloné préférred an appeal, and he implead-. 


‘ed thé plaintiff alone as respondent in, 


that appeal The learned „Subordinate 
J judge allowed the appeal and dismissed the 
plaintiff's suit in its entirety. He came to’ 
the‘ findings that Safar Ali was a son of Pela 
Gazi, -that lots Nos.. l to 5 of Sch. Ibe- 


longed not to Pela Gazi but dio Baksha Ali, - 
innat Ali had. 


that Nijamat Ali's vendor 
no title to the lands of lot No. 2 of Sch. IT; 

aiid as a result of thede findings he came to 
the conclusion that Safar Ali inherited one- 
sixth share in. lots Nos. 1 to 5 of Sch. I, 
ánd Nijamat Ali had one-third share in lots 
Nos. 6, 7, 7, (ka) and 7 (kha) of Sch. I and 
lot Nó. 1 of Sch. IL 


Apart from anything. else it is difficult. 
.to appreciate on what materials this dis- 


tinction is mádé between the. properties ` 


acquired - by Baksha Ali and those acquired 
by Nijamat Ali; at any rate none are dis- 
closed in the judgment of the learned 
Subordinate Judge. 

The learned Subordinate J udge then pros 
ceeds to observe that “the plaintiff's, titlo 
is hence found to her legal share in the 
said lots of the said schedules,” What he 
means by this is not clear, whéther the shares 


o 


claimed : -by her, whieh coukl not be corrett . 
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in view ofthe finding that lots Nos. 1 to 
5 of Sch. Ivtere the pepsin: not of Pela 
Gazi’ Wit of Baksha Ali pr shages which she 
was entitled to underthe Muhammadan Law 
onthe footing of the findiggs, of fact refer- 
red.to above. 


“The learned Subordinate Judge has found i 


that there. was'some sort of partition: for 
convenience of possession.. 


right by adverse possegsion ; ‘on the other 
hand, his findings as they stand suggest the 
contrary. . A partition for convenience of’ 
possession such as has been found by the. 
learned Subordinate Judge does not appear: 
to havebeen suggested'in the pleadings 
of the ‘contesting’ defendants, in’ any. case, 
that- by itself cannot stand in the way of a 
decree for partition - so long as it is not: 
found that it was in’ ‘conformity with the 
shares’ of the respective parties. It is un- 
-necessary to refer in detail'to thee other 
findings, for instance, as to some of the dags 
being in the possession. of strangers and as 
to the plaintiff not having been really dis- 
possessed of her paternal” lands, and as to 


other matters, for they are. too obscure and 


‘indefinite. . 

.Í have'earefully considered the pleadings’ 
in this case and have also analysed the find- ` 
ings of the two Courts below and while on the 
one hand the'judg gment of the Court of first 
instance is sot altogether free from com-' 
ment that ofthe ‘Court of ‘Appeal below, to’ 


say the least of it, is “not less. unsatisfac- 


“tory. ` 
- The. case must, therefore, go back to'the 
"lower: Appellate Court so ‘that the appeal 


~ ofthe defendant No, Ito that Court may be 
dealt with afresh and disposed of in ac- 


cor dance with law. ' 
Costs to abide the result: 
: Before parting. with the case I only wish 
to add that it-is ‘desirable that every ‘effort 
should be made to dispose of the’ appeal as. 


sarly as possible. . : +"! 
‘Walmsley, J — agree. 
K S.D. EN. db Case remanilell. 
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He has not, 
found that any of the parties acquired any' 


. ie . 
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MADRAS HIGH COURT... 
Seconp CIVIL APPEAL No. 731 or 1923, 
ars „October 13, 1924. 
f Present:—Mr. Justice Devadoss. 
JAMMALAMADAKA VENKATARA- 
'"MAYYA AND ANOTHER—DEFENDANTS— 
. APPELLANTS | 
^ versus 
J AMMALAMADAKA RAGHAVALU-- 
b PLAINTIFF—RESPONDENT. 

. Specific Relief Act (I of 187 7), s. 27 (b)—Contraet 
of. ‘sale of immoveable property “by one qgember of 
joint family—Subsequent settlement of all properties - 
in ‘favour of another ‘member— Partition, whether 
amounts to transfer—Suit for specific performance— 
Sale of particular item—Right of alienee to share of 
specific property. 

Though the right of a member of a joint Hindu 
family to ask for partition of the family properties is 
by virtue of birth, a partition amounts-to a transfer 
of the right of each member in favour of the other. 
[p. 1055, col. 1.) 

Bappu - -v. Annamalai Chettiar, “72 Ind. Cas. 42; 44. 
a L. J. 226; (1923) M. W..N. 218; 17 L. W. 364; 32 M. 

L. T. 253; (1923) A. LR. (M) 313, distinguished. 

“Rasa” Goundan v. Arunachella Goundan, 12 Ind., 
Cas. 978; 41 M. L. J. 513; 17 L. W. 613; (1923) M. Ww. 
N: 320; 32 M. L. T. 344; (1923) A. I. R. (M.) 571, relied 
on, 

Where in a family arrangement between two bro- 
thers, one brother relinguishes all his rightsin the 
family properties and, settles-them upon the other, 
there is à "transfer" in favour of the latter of all the: 
rights of the former within the meaning of cl. b) of- 
8. 27 of -the Specific Relief Act, so as fọ- ‘tendér him” 
liable in a suit for specific performance åt- the: in- 
stance.of a person in whose favour the transferor had. 
entered into a contract for sale: prior to: relinquishing 
` his rights. [p. 1055, col. 2]: 

It is unnecessary in sich" à ‘guit for the plaintiff to 
show that the partition arrangement is & fraudulent 
one. It will be enough. if'it is shown that thé bro-- 
ther who got the properties. under the arrangement 
took them with knoówledge.of the contract “of sale 
entered into by his brother. [p. 1056, col. 1.] 

“ Rangayya Reddy v.: Subramanya Aiyer, 40 Ind. Cas. 
429; 40 M. 365; 32 M. L. 3. 575; 5 L. W. 791; 21 M. L. 
T. 385, distinguished.. . i 

Where a junior mémber of a Hindu ‘family agrees 
to soll any specific property .belonging to the family,. 
there is no invariable hard and fast rule of law that - 
a decree cannot be passed against him for specific 
performance of the contract. [ibid.] 

Whether itis an actual sale or a mere contract of 
sale, the question would ‘depend upon the circum- 
stances- of each ‘case. If the other members of the 
. family-are. not likely to suffer by giving the vendee, or 
the person who has contracted to buy, a specific item, 
the Court should give him that item. [p. 1056, col. 2] 

- Duvvür Subba v. Venkatarami, 26 Ind. Cas. 983; 38 


` M. 1187; 16 M. L. T. 370, dissented from. 


: Baluswami Aiyar v. Lakshmana. Aiyar, 63 Ind. Cas, ` 


- » 874; 44 M. 605; 13 L. W. 562;°.29 M. L. T. 306.921) 


M. We N. 316; 41 M. L. J. 129, relied one 


- Appeal against” ^a ‘decree ` "ot the Court 
of the Subordinate Judge, Naraspur, ine 
Appeal. Suit ,No. 61 of 1922" preferred 
against & decree of the Court af the 


1851. C. 1935] 


District Munsif, Bhimavaram, in “Original 
Suit No. 543 of 1919. 

Messrs. G. Lakshmanna. and P. Bapa pasa 
for the Appellants. : : 

“Mr. V. Ramadoss, for the Respondents. -` 

.JUDGMEN T.—The first: point. urged . 
in the second appeal is that the second ' 
defendant is not a transferee of the right 
of the first defendant and that, therefore, 


8..27 of the Specific Relief Act. has no ap-' 


plication to him.” The first and the second 
defendants are brothfrs. By Ex. 1, called 
A deed of settlement, the first: defendant 
relinquished all his rights in the family. 
property in favour of the second defendant. 
'The contract of sale with the plaintiff was on 
4th March 1919. The Subordinate Judge 
has held that the second defendant ëhtered - 
into the arrangement evidenced by: 
with the knowledge of the contract im 
favour of the’ plaintiff. The questtón is: 
whether the second defendant is a trarisfereé ` 
of the right of the Ist defendant. The 
“argument of Mr. Lakshmanna ‘for the ap-. 
pellants.is that the second defendant:'is a- 
member of a joint Hindu family and when ' 
the members of the family agree to divide 
their property it cannot be said. that there 
is a transfer of the right of any one in 
favour of any another and that every mem- | 
ber of a joint family is entitled to all the 
properties and that if one-member takes 
some property for himself-under a partition 
arrangement, it cannot be said that the: 
person so taking all thé properties acquires 


_ the rights of the. other cr‘ is-a transferee ' Court in Rasa Goundan v. 


within the meaning of 8. 27 of the Specific” 
Relief Act. When a partition arrangement . 
js made, members relinquish thei “tights : 
in the properties allotted 'to:' the other 
members.. If there is a release by one 
member in favour of the others, by the 
release the other members acguire the right 
of the person who releases his right in the. 
properties; Though the right to partition is 
by virtue of birth, yet when properties are 
divided, it cannot be gaid that there is no” 


transfer of the right of each of the mem- 
bers in favour of the others. Mr. Laksh-: 


manna relied upon an observation in Bappu ' 
| v, Annamalai Chettiar (1)- that “when one: 
member of the co-parcenary dies, his share ` 
passes’ to the others, but it is; a mere 
question of *lapse of the title of the 
deceased person rather than an acquisition 


(1) 72 Ind. Gas. 49; 44 M. L iis M. W. 
N: 218; 17 L. W. 364; PAE 223) ur LR 


(MJ) 318, . 


T 
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of title in the § survivors, for even before 
: the death of the-one ch-parcenet they had 
a right in the whole gf the property, iftclud- 
„ig the sháre of the deceased member." 

In the case of the death- of one of tze 
members, the shares of the others are in- 
creased. If there are four members and if 
one’ of them dies, each of the remaining 
brothers would be entitled to one-third 
shàre. Though the members ofan undivid- 
ed Hindu‘family -have-a- right to-a share 
on partition, it eannot be predicated at any 
time they will be entitled to somuch at the 
time of “partition. The share of- each co- 


|” parcener can be determined only at the time 


of partition. In this case there is no question 
of any member dying and: the-share of 
the others Being increased;-or the share 


Ex. 1+ of any oné lapsing in favour ‘of the others. 


Here the first defendant by an act-of his 
transferred whatever right he had in the 
property in. favour of thesecond defendant, 

. Exhibit 1 i8 not an ordinary partition deed. 

It is a settlement deed and-under that deed, 

the family property is séttled upon the 
second defendant subject to a reservation 
i&'favour of the first defendant of a small 
portion of the property. -I think, under 
, Ex. 1 the first defendant has transferred his 
“right ig the-family property to the second 
deféndant and that Ex. 1 is a transfer of 
the first defendant’s right within the mean- 
ing of cl. (b) of s. 27 of the Bransfer of 
Property Act. That a partition can amount 
to a transfer was held'by a Bench-:of this 
Arunachella. 
Goundan (2). The learned J udgés differed 
from an observation of Mr. Justice Spencer 

thatthe partition affeeted only a mode of, 


_ enjoyment of property and was not an act 


conveying property from one person to an- 
other and held that a partition arrange- 
ment did amount to à transfer of the interest 
of one-person in favour of another. In 
this case Ex. 1 is not an ordinary partition 
. deéd; itis called a deed of settlement and 
from. thé terms it is quite clear that the 
first defendant transferred whatever right 
he had in the family property, in favour of 
his brother, the second. defendant. I, there- 
fore hold that there is nothing in this con- 
tention of the appellants. 

* The next'point urged by Mr. Lakshmanna 
is that there should be finding that the 
partition arrangement wasa fraudulent one 


(2), 72 Ind. Cas. o 44 M. L. J. 513; 17 L. W. 613; 
P: Ma. *W. N. 320; 32 M. L. T. 345, (1923) = L R. 
(M s 


8 


- 


. Lakshmana Aiyer (5). 


Eo 25-0. 0 ; 
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in order-to enable the plaintiff to get specific 
performance against the defendants and he 
relied upon an, observation *of Srinivasa 
Iyengar, J.,.in Rangayya ;Reddy v. Subra- 
mania Aiyar (3) Itis unhedessary for the 
plaintiff to show that the,*transaction is a- 
fraudulent one. If the. second defendant 
got a title to the property under a transfer 
subsequent to the date of, the contract of 
sale with the knowledge of it, that would. 
be quite sufficient - to enable ‘the plaintiff 
to get the remedy he. seeks. The question 
was not specifically raised in Rangayya- 
Reddy v. Subramania Aiyar (3), and the 
observation i is only pbiter and with all res- 
pect to the learned Judge.I do not think 
that it is necessary for the-plaintiff to show 


that the partition arrangement is a fraudu-.’ 


lent transaction i in ofder to claim -specific 
performance, against one of the members of 


“the joint: family. Granting that the abserva-, 


tion of Srinivasa Iyengar,, J., lays down a 
«sound principle of, law, -T do- not think . it. 
can apply | to this case for as I have already 
held, Ex. I is not an erdiiiary partition deed 
but. a deed of séttlement by which the 


first defendant relinquished all his rights. 


in the family property in favour of the 
second defendant. . 

The next point eee by Mr. Laksh-: 
manna is that the agfeement, Ex. A,relates 
only to „twos items of the family “property | 


agrees - to junis any specific property pane, 
ing to his. family, a decree may be~passed 
against him to sell his share of that. 
specific: Property, I am. unable to agree 
with that view". This observation is 
dissented from in. Baluswami Atyar v. 

Kumaraswami Sas- 
tri, J. 4 whọ delivered the leading. judg- 
ment in that cases comes;to the; conclusion . 
that spaoific-items of immoveable property - 


(3)-40 Ind. Gas. 429; 40 M. 365; 32 M. L. J. 575; 5 L. 
w. ior. -21 M. L. T. 385 
Moki “Ind. Oas, 383; 38. M. 1187; 16 M. E T. 


(51,63 Ind. Oas. 374. 44 M. 603; 13 L. W.* 562; '29 
M. L. T.306; (1931) M. W. N. 316; 41 M. L. J. 129. 


. not, entitled . to .specific performance. 


RAGHAVALT: - NH LG. ish] 


could be contracted to AN bya member 
of the joint Hindu family before he divides 
his:share from the other members. Ido 
not. think any hard and fast rule can be 
sét down. as regards this» If there are 
numerous. items. of property and ifthe 
joint family consists of a large number. of 
members, it would not be proper for any 
member to alienate any -specific item in 
favour of a stranger and insist upon that: 
item - being: conveyed t® his .vendee ; Whe- 
ther it is an actual saleFor a cohtract of 
sale, the question whether the vendee or 
one who has contracted, to, buy, a, specific 
item, of the joint family property. should. 
be -given.that item would depend: upon the. 
circumstances of each: case. "Where as in 
this case there are only two items of land. 


-and both’ of them are capable of equal 


division, and where. théré. are only. two 
members of. the family the: ‘first and.second 
defendants, it. would not be right to say: 
that the plaintiff is not entitled to the half. 
of the first item. Wach case must.depend ' 
upon.the circumstances and no hard and 
fast rule should belaid in cases like these.. 
The Court should .see whether, the parties 


are likely to. suffer by ‘enforcing any.hard. 
“and fast rule. 


If members of a joint family 
are. not likely to sufféer-by . giving the 
vendee or the person whó has contracted to 
buy a specific item of _the family property, 
the ‘Court. should. give him that item. In. 
this case as I have already said there are. 
only two items of property: There can be 
no. ground -at all either ih,law or in equity: 


| to deny the plaintiff thé right to a bali. 


_ share. of the plaint. item. 

- "The next point urged by Mr. Lakshmanna . 
is that, the plaintiff. should" be given only . 
. damages and should not be “given.a decree 
for specific ‘performance. No such point 
was raised in the grounds of appeal, No 


-issue : was. raised as to whether the plaintiff 


is only.éntitled to damages in case Ne a 
0 
not think I should allow him to raise this 
point at this stage. .Even ifit had been 
raised. I. should hold that this is an eminent- 
ly fit case in which the Court should grant 
specific performance i in favour of. the plain- . 
tiff. . It cannot be said that the plaintiff has 
by his conduct or otherwisé lést:-his right 
to get specific. performance. of the contract 
entered into with him by the first defendant. 
In the resulé, the second appesj fails ande 
is: dismissed with costs. 


* *Page of 38 M-1Ed] 6 VN. Ve - rAppeal dismissed, * - 
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Accomplice, when competit witness. See Cr. P Acts—Bombay. 
`. C, 1898; s. 342 ‘ 236: Act 1879—' V, See Bompay DAND, REVENUE CODE. 


Acquittal—Revision by private person — Proper 

remedy, 
It is not desirable to grant applications made by 
private persons for setting aside orders of acquittal. 
The remedy of: a. person. who feels. himself aggrieved: 
by an order of acquittal is to ask the’ Government's 
legal advisers to take up the matter. Pat. ANANT 
SINGH v. HARI Cuaran, 2 Pat. L. R. 250 Cr; gun a A. 
56. 


I. R. (Par) 321; 26 Or. L. J. 516 
i "^ Acts—General. 


Act 1860—XLV. See PeNAL Cope. 

864-—ITI. ' See FOREIGNERS Act. ^ 

~—— .1865—X. See SUCCESSION ACT. Ü 3 

-—— .1869—IV. See Divorce.Act.. 

———'1870—VII. See Courr Fres Act. 

— 1872—1. See EVIDENCE AOT. 

— 1872--IX. See Conrractr ACT. 

——- 1877--I. See Spxcirio RELIEF Act. ` 
—— 1878—XI. See Anus Acr. 2% 
——  1879—XVIIL See LEGAL Pkiotrioneks ACT. or 
—— 1881—XXVI. See NEGOTIABLE INSTRUMENTS AOT. 
—— 1882—II. See TRUSTS ACT. 

sa 1882—IV. See TRANSFER oF PROPERTY ACT. 

-— 1887—VII.. See Surrs VALUATION Act. 

e: :1887—IX. See 'PROVINOIAL SMALL CAUSE Cognrs: 


r 


Act. 
-—- 1890—VIIT. See GUARDIANS AND: ‘Warps ACT. 
-—— 1890—IX. ‘See RAILWAYS Act. 
—— 1894—I. See LAND ACQUISITION ACT. 
——-1898—V. See'ORIMINAL PROCEDURE CODE. 
-~—— 1899—II.. See:SrAMP Aor. 
—— 1899—IX. . See ARBITRATION "ACTI  * 
——— 1902—1I. See Cantonments (House Accoumons- 
TION)-ACT. ' 

—— 1003—XV. See EXTRADITION ACT. 
——— 1907— III. See PROVINCIAL INSOLVENCY Aor. 
—— 1908—V. See Civi PRocEpURE Cope. 
——— 1908—IX. See LIMITATION ACT. 
——  1908—X VI. See REGISTRATION ACT? 
— 1909—11I. See dar ee Towns Insolvency’ 

cr: : 
— 1010—1X. See TiüECTRICITY Act. 
-—— 1911—XII. See Factories ACT. 
—— 1913—VII See COMPANIES ACT. 
—— 1920—V.. ` See -PRovrNOIAL INSOLVENCY Act. 
FORE 1922—XT. . Bee Iscove Tax ACT. : 


' Kets—Berigal. 
e. — 1875—V 
—— 1884118. 
nn 1885—VIIL 


“See Bunaat-Survey Ace 
See BENGAL MUNIOIAL Act. 
NGE BENGAL TENANCY ACT. 


. Adverse possession. See MUHAMMADAN Law. 


—— 1918—11. See Bounay Rent (WAR Ersrarenoxel 


cT. 
XI- , See BOMBAY PREVENTION ov Pise 
TION AOT. 


- Acts—Burma. 


——- 1919—IIL See Burma HABITUAL OFFENDERS’ RES- 
.  TRIOTION AOT. 
—— 1990— VII. , See Rancoon SMALL Cause Court 
Aor. ` 


Acts—C. P. a 
= 1917— 11. See C.P. LAND REVENUE Act. 
' Acts—Madras. 


— 1864—1I. See MapRAsS'REYENUE RECOVERY Aci. 

——- 1894—I1L See MADRAS Proprietary ESTATES ViL- 
S LAGE SERVICE ACT. 

—— 1905—111. See Mapras LAND ENCROACHMENT ACT. 

—— 1920-—-V.. See Mapras District MUNICIPALITIES 


—- 1920- XIV. 


—- 1923— 


ACT. 
Sze MADRAS Locan Roarps Acr. 
Acts—Punjab: 


É—— 1900—X1IL See PUNJAB ALIENATION OF LAND ACT, 


-——— 1911—III See PUNJAB MUNICIPAL Act. . 

— 1912—V. See COLONIZATION OF GOVERNMENT 
Lanns (PUNJAB) ACT, 

1913—L See PUNJAB PRE-EMPTISN Act. 


.. AGts—U. P. 
1869—1. See OuDH BsraTES. ACT. 


1L 18:6—XVII See OupH LAND REYENUE AOT. 


1876—XVIIL. +See Qup Laws ACT. 
1886—XXIll. See Oupa-Renvr ACT. 
— — 1899—IIIL See U. P. Courr or Warps Acr. 
-—. 1901—II. See Acra Tenancy Act. 
—— 1946—IL- See U.P.. MUNICIPALITIES ACT. 

: Regulations. 
Reg.1802—1IL. See MADRAS’ ADMINISTRATION 

Estates REGULATION. 

1802—XX V. See REGULATION. 


— 1831—X. See MADRAS SALE or Mixon's EsTA1ES 
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of oné—W: idow's possession, natyre ef. 
Out-of two ae brothers J. and M, who wete KE 
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Adverse possession--concld. 
n 


` 


e. 
' and ownedsan 8-pies share in a village, J. died first, leav- 


ing a widow B. whose name was*record@d with respect 
toa 4-pies share with the consent of M. On the death of 
M. B.'s name was also recorded ingespect of his share 
and B.continued to be in possession df the whole till 
her death in 1917. On the 6th November 1906, she made 
a transfer by way of sale of 4-pies share in favour of 
‘the defendant’ and on the 13th September 1918 her 
revorsioners sued for recovery thereof: 

Held, (1) that there was nothing to show that the 
widow ever claimed title in herselfand A title adverse 
to her husband's estate; . > . x . 

(2) that the first assertion of adverbe title took place 
onthe 6th November 1906 and the suit was amply 
within time from that date. A BINDRABAN v. RAM 
Naram, L. R. 6. A. 127 Civ.; (1925) A.I. R. (A) 330 

‘ 449 


Prespasser—Constructive possession—Wrong- 
doer, whether and when can acquire.title by adverse 

possession—Intention. z 

Adverse possession to be effective must be posses- 
sion adequate in continuity, in publicity and in extent 
of area and must be actual, visible, .exclusive - and 
hostile. The doctrine of constructive possession cannot 
be applied in favour of a wrong-doer whose possession is 
confined to the area of which he is in actual occupa- 
tipn. : 

A series of isolated acts of trespass with no con- 
tinuity of possession would fall short of the requisite 
and if, in fact, there has been interruption, possession 
during such interruption must be deemed to be with 
the person having the lawful right. It must also be 
actual as. opposed to ideal possession.  ' 

In order to bring a case within the Statute’ of 

Limitation there must be both absence of, possession 





by the person who has the right and actual posses- , 
Sion by another whether adverse or not, to be pro- 


tected, to bring the case within the Statute. If a person 
enters upon the land of anothér and holds possession 
for a time, and then without having acquired a title 


under the Statute abandong possession, the rightful ` 


“INDIAN oåsbs. $0 


owner on the abandonment, is in the same position in. 


all respects as he was before the intrusion took place. 
“Once in fact there has beén cessation of possession 
the question of irfention is wholly immaterial, but in 
determining whether there has been discontinuance of 
possession, intention cannot altogether be left out of 
account, OC ABHOY SANKAR V. SATYENDRA PRASANNA 
594 


Agra Tenancy Act (Il of 1901), ss, 57 (c), 58 (b), 
63, 73— Lease for fixed period— Covenant to vacate 
if land required -by- lessor for khud kasht—EHject- 
ment, suit for, nature of. —. 

Clause (c) ofs. 57 of the Agra Tenancy Act con- 
templates an independent covenant the breach of 
which would entail a forfeituré of the lease. 1t does 
not contemplate a breach of a condition relating to 
evacuation of the land itself. ] 

Defendants held certain lands from the plaintiff 
under a lease for a fixed period, one of the conditions 

_of which was that whenever the plaintiff required 
lands for his khud kasht the defendants would vacate 
the lands avishout waiting for the expiry of the full 
term of the lease. Plaintiff sued the defendants for 
ejectment on the ground that ho wanted ‘the lands 
for hik khud kasht and that the defendants had refused 
to vacate them after due notice! 

Heid, that the case fell under cl. (b) of s. 58 of the 


e: 


Agra “Tenancy Act and’ ejectmgnt could take place 


E 


‘of rent is alleged by the defendant. 


Agra Tenancy Act—conold. 


only in accordance with the provisions of that clause, : 
-A Juanpa Lar v. Desr Ram, L. I: 6 A, 121 Rev. 575 


——— 8,65 (2)—Jurisdiction of Civil and Reve- 
-nue Courts—Suit for injunction restricting tenants 
from using water of well for particuler purpose, 


[ie i., 


nature of-—Ex-proprietary tenant, whether entitled - 


to use water of well in one part of holding -for 

irrigating other paris. -` ` 

A suit for an injunction restricting a tenant from 
irrigating certain plots of land from a particular 
well, does not fall! within ethe purview of s. 65 
(2) of the Agra ‘Tenancy Act and is not eexcluded 
"from the jurisdiction of a Civil Coürt. * "o 

An ex-proprietary tenant is not prohibited from using 
the water of a well situated in one plot of his holding 
for the irrigation of other plots in that holding merely 
because the latter plots belong toa different landlord 
from the owner of the plot in which the well is situated. 


A Lacgwi Narain v. Moo, L.R. 6 A. 39 Rev. 537, 





y » 

s. 198 (2)—Title determined by Revenue 
Court—Subsequent suit, whether barred— Res judicata. 
In a suit filed by a person against another who 

denies that the relation of landlord and tenant exists 


between him and the plaintiff, it is open to the, 


Court to implead the person to whom the payment 
But if any ques- 
tion of title is decided between the plaintiff and a 


third party so added, that decision does not operate ` 


as conclusive, and a suit by the defeated, party to 
establish his title can lie in the Civil, Court., 5 
SALAMAT ALI v. Gas Kumar Cuanp, L. R, 6 A. E re 


Agreement regarding 
. parties, whether bound, 


` 


An agreement regarding the eale of a. share in & 
grove is binding even on the successors of the parties 
who entered into it. 


L. R. 5 A. 260 Rev.; (1925) A. L R. (A) 97- ` 99 


Appeal (CIvlI)—Court; „duty: of-—Judgment without 
~- considering evidencet-Handwriting, comparison of.- - 


An Appellate Court is;not justified in setting aside 


a judgment without donsidering the entire evidence. 


&dduced in the case. i ] 

A comparison of handwriting is: at all times as a 
mode of proof hazardous and inconclusive, and espe- 
cially when it is made by one not conversant with the 
Subject and without such guidance as might be derived' 
from the arguments bf Counsel and the evidence of 
experts.” C AMBIKA CHARAN BARUA v. NARESWARI DASI, 
29 C. W. N. 75; (1925) A. LR. (C.) 145° - 526 





mission party whether can go behind. — A = 
. New cases cannot, except in exceptional circums 
stances, be made out in appeal. j 


Anelienee from a Hindu resisted a suit by the bros ^ 
thers of the alienor for a declaration that the aliens, 
ation was invalid by reason of the fact that there had . 


been no partition among the brothers and that tke 
property in'dispute was enjoyed by them in co-pars 


cenary right, on the ground that tha brothers had ." 


separated before the date of alienation.’ The alieneé 
admitted in his pleasthat the property in dispute 
was originally ancestral property. It was found that 


` there had been no partition among the brothers: >. 


Held,.that in®appedl the defendant @ould not be a | 
permitted to go béhind his admission that the Property, 


g 


sale of share—Successors of , 


A GULZARI LAL v. HAR PRABAD, 


— New case, whether can be made—Ad- . 4 


Vol. 85] . 
Appeal. (Civil) —coneld. 3 


was ancestral and to question the ‘ancestral character 


‘of the property. : O MATHURA Das v. Ramsi Man 1006 - 


sufficient. 

An order declaring that the Court: fee paid ona 
. plaint is sufficient is not open to appeal or revision. 
Pat. KANHAYA Lar f. BALDEO LAL 538 
Suit entertained without jurisdic- 
tion- Appeal, when maintainable—A ppeal entertain- 
ed without jurisdiction—Second appeal, whether 
maintainable, 





— Revision—Order declaring Court- fee 


D ——— en 


$ 
Ha CourQassumes jurisdiction over a nfatter over . 


which it has no jurisdiction and passes a decree either 
in the suit or in appeal, and that decree is open to 
appeal under' the ordinary.law, no objection can be 
taken to an appeal from that decree on the ground 


‘that the Court below had no jurisdiction to try the . 


matter, for an appeal may lie toa higher Court on the 
sole question of jurisdiction. 

Where a Court of first appeal entertains an appeal 
which does not lie to it, an appeal will lie from the 
decree of that Court. c Wasono PRAMANIK v. MOHAM- 
MAD BOLAI 576 


; (Second), ` See EASEMENT 84 


ee Finding based on no evidence, whe 
' ther can be questioned. 

. Where there is an entire absence of evidence in 
support of a finding, the finding is liable to be set 
aside in second appeal as defective on a ground of 
law. O Surv NARAIN v. Great INDIAN PENENSHULA 
Rarway Co, 10 O. & A. L.R. 1069527 O. O. 331, 1 
0. W. N. 763 — 
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Finding of fact—Allegation in 
plaint not denied specifically in written statement-— 
Record of Fights, ‘entry in-- Finding, Whether can be 
challenged.: 

Where an ‘allegation ‘ ina plaint is not. specifically. 





denied in the written statement and is supported by , 


an entry in the Record of Rights and by the plaintiff's 
own statement, a finding in support of such allegation 
‘cannot be said to be based on no évidence and cannot, 
therefore, be challenged in ‘second: appeal. Pat. 
MAHMUD ALAM v. Natuu Sanu, 2 Pat. L. R, mer n 
i 2 


Finding of fact—Mistakes of law— 


Burden of proof, erroneous, view of. 


A. finding of fact in arriving at which a lower Court , 


has committed vital mistakes on simple questions of 
law and has ignored the question of the burden of 
proofis not binding on thé High Court in second 


appeal M DHANAMATHI ÁMMAL v. JAYAKEERTHI NAI- 
RAN . 958 
e—a Inference from documentary evidence 


—Question of fact--High Court, whether will inter- 


ere. 

i ios drawn by the Court from thé document- 
ary evidence relied on by the parties are inferences 
of fact and not of law, and the High Court cannot 


interfere in second appeal even ifthe inferences in | 


question are not correet. L Poxaar MAL v. Jai 
Braewan, (1924) A. 1 R.(L.) 719; 6 L. L. 9.311. 89 


: -— 2 Inferences of fact from documen- 
tary ‘evidence, whether ' can 
ments not mentioned in judgment of lower Appellate 

a Court, whether ignored. , 

The mere faa that some of the docfments which 
constitute the: evidence in the caseehave not been. 


apeciically reterted to in its judgment by the lawer 


. 








` 


GENERAL inbe. "T , 


, Ram’ BHUKAN 


(Lb. R. 937; 10. W. N. 674 


338. 


e questioned —Docu-- 
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Appeal (Second)—eondi. PEL 


] Appellate Court dees not eindicate that the documents 


have not- been considered by that Court. 
Inferences offact drawn from documentary evidence 
on the record :areshotfopen to question in second 


appeal merely on the ground that if the Court of 


second appeal had considered the documents itself it 
would have arrived at conclusions different from those 
arrived at by the lower Appellate Court. O SrraLa v. 
967 


Questionof fact abandoned in lower 

Appellate Court, whethef can be raised. 

A question of fact which is abandoned before the 
lower Appellate Court cannot be allowed to be raised 
in second appeal O Rau NIDH v. JANKI, 10 O. & A. 
387 
Question of fact not put in, issue— 

Finding, whether can be challenged. 

Where the Court gives a finding on a question of 
fact not put in issue, such finding can be contested in 
second appeal L CHANDU Lat v. LAKHMI CHAND 
JOWALA Dar, 5 L. L. J. 49 92 


— Question of law. 

The amount of enquiry necessary in such a case is 
a questiof of law and a finding on this point is liable 
to be examined in second appeal. O RAMAN v. BARATI, 
10-0. & A. L. R. 965; 27.0. O. 329; 1 O. W. N. 6540 

489 

Question of law—Presumption , of 

tenancy. See LANDLORD AND d 


———— Tenancy, ‘nature of—Question of law. 

A question as to the nature of a tenancy is a 
question of law and may be dealt with in second 
appeal, The High Court is entitled to draw its own 
conclusions and inferences as to the legal incidents 
of the tenancy.in order to Judge the character of the 
tenancy and the status of the tenant. 

The question is primarily one of intention as 
between the contracting parties. C JOGEEH CHANDRA 
Roy v. TAZAR ALI 757 


Approver, prosecution of. See Cr. P. O., 1898, HE 2 

















permanent ^ 
— TENANCY 


Arbitration Proceedings, nature of —Failure to a 

parties—-Misconduct. , 

' The enquiry before an arbitrator is assimilated 
as near as may be to the proceedings on a trial: in 
the Courts. In the ordinary course; at the appointed 
time and place the parties &ppear with their witnesses 
to support ‘their respective cases, 

If the parties are not given notice of any meeting, 
in the ordinary case that would clearly amount to 
misconduct on the part of the arbitrators. , 

There must be clear justification appearing, before 
the Court can allow a contention that the arbitrator 
had power to decide without hearing the parties, B 


. TYEBBHAI ẸSSUBHAI v. ABDUL HusEIN, 25 Bom. L. R. 


392; (1924) A. L R. (B.) 149 424 


proceedings—Suit filed, effect of— Award, 
' validity of. 
* Where a reference to arbitration is proceeded with 
and the award made during the pendemcy of a suit 
between the same parties in respect of the same sub- 
ject-matter, the award is bad and unenforceable. ‘ 
The jurisdiction of a Court is not taken away either 
by a suhmission clause in a contract, or by the: 
existence of arbitration proceedings * the right Sf a 





„party toséek the assfitancg of the Courts is un-* 


eas E. e. : E EI "RP 2 sd nd 


EM in 


; Arbitration protebdingés- banda, M Award—coneld. i NEL POM 

 gestrifed. iur the. PEE will met permit their j juris- „the, order passed by. the Court. A Baan NAGA 

‘dictinn to "be qusted 9 FAKHRUDDIN v. RAHIMULLAH SHAH, L. R; 6. A. 22 Civ.; 
“As the Jurisdiction -of the ‘Courts, is not to “be - ATA. 21 : EN 502 


‘ousted, whenever a party to t, submission brings an-, t I -Tamnetion. oeestrattin 
action in respect of any matter thft he has contracted - Ba kn ,,Droceedings- ooséding. ‘with raong 


to refer, he may be liable to'damages for the’ viola- . ec 
tion of his contractual obligation, but the Court that Eoo whether. can be granted High Court, 


haa, ‘sisin of' the, suit, is, the, only, Tribunal for the "hh : 
e' High Court has; no. dasadiction- Over the 
time being invested with the jurisdiction to decide. . Batwara Court, but it has complete jurisdiction over 


the rights -of the parties and the arbitrators’ become the -parties toa-civil suit pending. in'à Court-sub- 


Timet officio, and their authority to deal with the dis- + or dinate to it, and will always assert its.right to act 


“When a party, to. Sarat files a. suit; in. respect “` ‘in personam. In a. proper case it will ka a ae in- 
of any, matter, that. ‘he has contracted to, refer’ to à junction restraining àny party to a civil suit from 

à priyate "Tribunal, the Court.i is not ousted 'of its juris- - proceeding. with batara proceedings until orar ` 
dickii to- try the suit. It is open to the other „party - -mination of the civil suit E suc wa it..willnot 
“apply, for stay. of. the. suit on the ground. of the  2ssume that-the Batwara Court: will take. any. step 
to. apply, y: which, is unfair to the party thus. restrained or- which ` 


] Pacco nd ee will.compel the latter to act inany way inconsistently. 
jte. “hand ‘and:refuse to, proceed ‘with. the. trial of: the - with its duty of obedience to the High Court. Pat. 
. Amar, Kumar v. Coventry, . 551, 


“puji. "Bütin'the évent of no application being/. made. 
to the Court for a stay of the suit, the Court that has ‘Benaml transactlon--Purchase-money, source, . of 


, seisin.of the disputes between: the parties can pro- : ~ Advancement, presumption of —Attestation, by 7 real 
, ceed to adjudicate upon ‘them and its. decision, is — ' owner—Decree against benamidar and real owner— 
binding upon the parties. E Execution sale—Payment by reversionary. heir assert- 


"The Court in which, the suit is filed acquires seisin ing hostile title—Charge on property—Contract Act 

KA of, the suit immediately on its institution, ahd, its — (IX of 1872), ss. 69, 70—Transfer of Property, Act 
Dd jurisdiction’ to” try it. cannot. remain suspended: till V of 1882), s. 91. 

such time as añ ap pplication for. stay of the suit has ' In cases of alleged benami purchases, the, source of. 

, been made tö it'and' it decides whéther it’ should pro- the: purchase-monéy isa very important criterion for 


` ceed with the suit ör not. S Mrrsur Bussan KalSHA deter mining the real ownership. 


Ib. v. TOLARAM BHAGWANDAS, 17 S. L. R; 223 ^ 893 h Paste! is no. Dreguiption x iranere wg 

i usband, purchases almost all the property in, the 

: ME ^10 eot Se 99). reference er nanie of ‘the-wife, more so where there’ isa second ` 
` wife and her, children left unprovided. for. 

Arms, Act. (X1,of, 1878) „S; 19- (D—Temporary pos. . Per, Kumaraswami. Sastri, J.-— Where, a podha ig 

“session, of gun,. “without license —O fence, whether. benamá and .nionies haye | to be; raised; the; person. who 

E complete. ! . lends money would require a recital as to ownership, 


- ' A person foend: in, possession.. of a gun. belonging and itis the invariable, practice in such.cases.-tó.get, 
to, his father shooting birds: with itis guilty. of an the attesiatioh of. the real. owner. But, attestation: ` 
] offence; "under, 3.19 (f).of she Arms Act. A, MUHAMMAD ` does not.by itself import consentrto,, or: ‘knowledge. of; 
' HASAN v.. “TiMPEROR, 29 A. L. J. 1095; L.'R. 6 A. 23, Or.; the contents of’a document, and. the;. realjowner. 18,not. 
n 1925) A. I*R. , (A) 175; 26. Cr. L. J. 479; 47, 4.267 159, dm ;by,sueh a recital = 'accountiof, his attestations 
ere.a person makes -a püyment.in assertion 
À pi Lk nt roof of —Entri ies Qn WAN, rant, whether ofa "hostile tile" and for- the: protection, of his, qued 
i'Bhe warrant of. attachment can, Pi rightly put, in . interests, "if order to save Bidang Vies be claims to 
évidenco for the. limited purpose of proof of the, issue. oe UM pesce gen ad if itis ae 
of such -watrant and as a basis of the proper evidence thatthe, pars Ha making the payment: “has. no title, 
that the attácliméerit ‘thereunder was rightly effected.” entitle. e ito be re- -imbir Sed. D 
But thé mere “ntriés on the ‘warrant, that the notice, ; * The. interest contemplated by. &; 69. of the. Contract 
was-posted- on “the courthouse aré not sufficient evi- Act is, an existing "Joferent which thé ayment. is 
dence of the execution "of the wàrrant as against the intended. to protect. and’ not an catered whieh, EM 
.péraon disputing. the regularity ‘of the ‘attachment. created by the payment “itself. 


R-Hrk BAN U's. “RAMANATHAN Onerryar,, 3 Bir. L, J. ' Sectiony70 - of the. Contract, Act: has. no.. application. 


281; (1925) AT R. (RI 89. : 308 where the. . person. making .the. payment., makes it. for 
Award: based: on, cainpromise—Or der setting. aside himself and not for the _pérson against whom the 
way d — Revision, whether competent., claim for.re-imbursement,is made. 


The panties” to '& suit. "having agreed, to, refer. the , SéGtion, 101 of the; ‘Transfer of. Property, Act, does; 
" matter in" dispute to arbitration; stated, before: the. nóf.oreáte - a security , where. there was,.no. security;, 
$ Arbitrators that they had arrived at a | compromise and before. à 
the. ‘Arbitrators made an award: in acdordaticé: there-" | A "person purchased from, his, own. self-acquisitions, 
with: On the ‘matter going ‘before the Cóürt; one properties: benami in the name of his, wife. A, suit, 
of "the “parties "took exeeption to’ “the dward “on ‘the. was brought on a pro-note’ executed by the husband” 
round. -that: ethe compromise * had" begir. ‘arrived at atid the "wife and.a decree. was dbtained against: 
by;means of. lottery and’ Was Hot binding. The Court’ both. of them. personally and against their son fo the 
gave | effet -to this objectioh'and set asi 6 the award.” extent of-the. family properties. In execution of the 
6 us other: Party applied fo thé® “High * ubi io Tevi, decree, ; the properties purchased: benami- were sold, 
| The'&dn; whoflaimed that the mother, since deceased, 
PHA, ihat, no gplistion: in, revision ` y "inii : was, the: teal: ‘owner. ar s properties. and E ‘bee 
on, GUT gue e yo an . = fus 


. . H A : H 
Benami transaction—coneld. - 
"qü&athéd-tHe^Sünie'to him, eXecutéd ‘n mortgage of 
the properties to the plaintiff who was aware of the 
benami hatüre"of the purchases. With the help of 


the money àdvaüced by the plaintiff he next applied | 


under O. XXI, r. 89, CP, O., to'set aside the Court 
‘sale. "This ‘was &ccordingly done. The father had 
subsequently’ alad-séld ‘portions of the same :propertiés 
to third perons, for the purpose of discharging 
other-similar joint debts incurred by himself and ‘his 
deceased wife. In.& suit to enforce the mortgage 
“executed by the son, impleading the son, ‘the father 
and the -pugchasers from him as parties: * . 
`. Held, per Kumaraswami. Sastri, J.—(1) that the 
son | having-made a payment in. assertion of a 
hostile title. and “for ‘the ;proteebion of 
interests in; órder'tó save property, which he 
claimed ‘to be'his, from passing out of his hands, the 
‘mere fact that the father was benéfited would not, if 
it was found that the son had mo title, ‘entitle him to 
be re-imbursed; . AN 
(2) that since.'however, title to property sold in Court 
auction vested in the auction-purchaser from the 
moment of sale even prior to confirmation and, there- 
fore, in the present case title passed oüt of the réal 
‘owner and the bendmidar, at the Oourt sale, the 
-setting aside, of that sale must be.treated as a re- 
purchase by the son,-and the mortgage to the plaintiff, 
in so far as, the ‘consideration went to ‘set aside the 
sale, must be treated as money borrowed to re-pur- 
chase the properties; = — DNA ^ 
(3) that where property is sold in.execution of ‘a 
decree against the real owner and the benamidar Te- 
purchases, the property or raises, money for the 
purpose of setting aside. the. salè, it would be.con- 
trary. to all principles of ‘equity and justice to hold 
that thé real owner who took no steps to discharge 
the decree and who allowed the “property to be sold 
€óuld step in and claim the. property free from any 
. obligations, to re-pày the money borrowed „by the 


benümWidar for thé purpose of setting aside the sale; - 
(4) that, theréfore, the plaintiff’ was entitléd to a' 


charge oh the properties to thé éxtént to which thé mort- 
gage-inondy went tò set ‘aside the Court sale; — 
‘Per Spehcer, J that thé adn as revérsionáry heir of 


the father was sufficiently interestéd: in the préserva- - 


tion of thé propérty to be entitléd to redeem it 
under s. 91 of the Transfer of Property. Act, or to 


apply to làwé a Court salé get aside undér O. XXI, 


7. 89, C. P. C., that hé was entitled to an equitablé Neh . 
for'the aniotint of the théney 86 uütiliséd, that he. acted." 


néithér Spéculatively nor officiously in paying money 
‘that thé father ds well ás himself were bound tó pay, 


dnd that the plaintiff having obtained àn assignment ` 


‘of ‘the Son's .rights through thé suit  mortgáge-deed, 
wai entitled tó recover thé Amount by way of charge 
on the ‘iedéénied propertiés. M MorraYi PADAYAOHI v, 
KiiswABwAwY Artak; 47 M. L. J. 622; (1025) A. L R. 
(MY 9521 L. W: 386 . ^^ 855 
‘Bérigal, Municipal Act (11 of 18845, ss. 6. (11), 
339, 340—Market.—Part-proprietor, whether can 
apply for license--" Owner," medning oj —Héfusal to 
grant license—Declaration, suit for, whether main- 
tainable. e | : e ah S ; 
. A part-proprietor of .à market is entitled to apply 


for.a license under Ch. X of the Bengal Municipal ; 


Act /— ew, c7 0€ "CT M CPC 
* The Word "qwner" in s. 340 of thé Bewgal Municipal 
Act means any owhér or part-owner and is not to be 
tanfined as meaning ths entire body of owners, , 


Vee) GENERAL INDEX, . 


his, own: 


T 
1081 


Bengal Municipal Act¢concld. e` 


Kanang Gens Cr sel sy m : uL © cu: o 
. "Where a Munjcipality refusés to grant a license to 
a part-proprietor on the ground that a part-proprietor 
is not entitled to apply fora license, the unsuccessful 
applicant is entitled t$ get a declaration from the Civil . 


. Court that the view taken by the Municipality ís 


wrong and that he is'a person who is legally entitled 
‘to applyfor a license. C NRIPENDRA Kumar Durta 
v. OHAIRMAN oF HaBIGUNJ MUNICIPALITY 533 


Bengal Survey ‘Act (Vof 1875), ss. 41, 62—crder 
under 5.41, operation of—Civil Court, whether can 
adjudicate'on questidn 9f title. ) 

Under s. 41 of the Bengal Survey Act the Collector 
must determine the boundaries according to actual 
possession and cause them to be secured by boundary 
"marks. Ifthe order of the. Collector is not challeng- 
ed it must be regarded as an order of a Civil, Court 
‘declaring the parties to be in posse&sion of “the land 
in accordance "with the bouner as determined by 
the Oollector, and the order must be regarded as final 
‘so far as the question of possession is concerned. 
'Such an order, however, does not bind the Civil 


` Court upon'the question of title, and does not pre- 


clude it from finding that during a period anterior 
to that qyder the party against whom the order was 


^' passed was in possession. CO SUJJAD AHAMMAD CROW- 


DHURY v. SAoHINDRANATH Roy 1012, 


Bengal Tenancy Act (VIII of 1885), $. 5 (5) — 
Tenancy, nature of, determination — Preswumption. 
* The presumption arising under s. 5 (5) of the 
Bengal Tenancy Act, though of considerable import- 
ance in a case where the origin of the tenancy is not 
known, is of little consequencé where the terms of 
‘grant are known and are not ambiguous. In cases 
whore the terms of the grant are equivocal. the Court 
must rely upon the ‘attendant circumstances and evi- 
dence of stibsequent, conduct is also admissible. What 
‘has got to bé determined, if ‘possible, eis whether the 
right ,acquited was the right to hold the land for 
purpose of Collecting rent,or bringing it under cul- 
‘tivation by establishing tenants on it or the right to 
hold- the land, for purposes of cultivating it by oneself 


. or-by mémbers of one’s family or by hired servants or 


with thé did of partners. . 


. Where the outstanding featurés of & kabuliyat were 


that theré was nothing stated as to the granting of 
sub-leases or collecting of rent from .Sub-tenante, nor 


- was there anything as td establishment of tenants on 


the land, and the grantee was described às a raiyat 
enjoying right’ of occupancy and was required to make 
the land fit for cultivation by cutting jungle and 


< erecting émbankments: 


Held, that the conditions and circumstances were 
more consistent with an intention to confer on the 
grantee the right to hold the land for cultivation by 
himself or by members of .his family or by hired 
Servants or with the aid of partners than that he 
should be permitted to establish tenants on the land 
for purposes of cultivation. C Joarsk COHANDRA Roy 
vi 'lTAZAR ALT 757 


S. 7— Enhancement of rent, suit for—Plaint, 
e what must show—Fairand equitable rent--Question, 
. when can.be entered into. ^ s 
- In order to claim enliancement of rent under s. 7 
of the Bengal Tenancy Act the plaintiff must came 
to Court withthe allegation either that the customary 
rate of rgat.exists and the defendant is paying rent 
at a rate lower than the customary rate, or that no eus- 
tomary.rüte.exists'andethe Cotrt 8 asked 6o $roceed, 

A e 


D] 


(1925) "A. L R. (C) 454 


: them, for instance, that the defendan 
| ‘the land on receipt of a certain sum 


Bengal Tenancy Act—contd. 
De . 
to enh@ace 


"be fair and equitable. aoe 
* Until the Court finds that there is no customary 


vate in existence, it cannot paoceed to enhance the 


the rent up to the limit which it thinks to 


* "rent up to the limit that the Oóurt finds fair and 


equitable under.sub-s. (2) of s. 7,.Bengal Tenancy Act." 
*C Joszsu CHaxpRA Roy v. Izzar ALI, 40 C. L. J. 583; 
97 


. $S. 15, 16—Co-sharer landlord—Rent suit. 

.. A eo-sharer landlord may, in the presence of the 
other co-sharers, who are i&cgmpetent to realise their 
-rent, sue for his rent and recover it although there 
bas been no separate collection before. G NIBARAN 
-Cuanpra Roy v, Nasin Onanpra: Roy, 40 O. L. J. 504;. 
(1925), A.E R. (0) 297 ` 127 


‘w+, 88, 21,178, 179—Lanilord and tenant—Con- 
- struction of lease—Fixed rate tenancy—Contract, 
“freedom of... go 8 - oot 


_ Section 178 of the Bengal Tenancy Act was enacted 
"41 order to safeguard the interests, of raiyats. 


S 





-between landlord and’ tenant, the effect of which may 
.be.to place the” raiyat out of the protectior afforded 
‘to him by.the Bengal Tenancy Act. Theréfore, no 
contract between a landlord and tenant: can override 
the express terms of,the Act. f ‘ 

^ An agreement the effect of which is to prevent a 
tenant who is a settled raiyat of a village. from 
‘acquiring a right of occupancy, under s) 21 of the 
‘Bengal Tenancy Act falls within the purview of s. 178 
ofthe Act andus void. B 

'' Where the’ effect of a kabuliyat and an agreement 
executed simultaneously was that the plaintiff let out 
éertain land to thé defendant as a kaimi jama which 
appeared to be heritable, and there were covenants 
in the kabuliyat which restrained the tenant from 
excavating a fond or tank and cutting trees, and the 


tenant agreed to pay additional rent for any additional -< 


area that may be found by measurement in his posses- 
sion but was not to be entitled to claim reduction of 
rent for diminution in area, and also undertook to pay 
in future any sum ‘that ‘might be assessed by the’ 
original malikseof the land or by the Government: i 
Held, (1) that the effect. ofthe documents was to 
greate a permanent mukarrari tenancy and that the 
lease.was, therefore, governed by s. 179 of the Bengal 


. Tenancy Act; ' 


(2) that it was, therefore, open; to ‘the parties to 
enter into a contract on any-terms agreed upon by 
t .should. vacate. 
| agreed upon | 
ihe parties. O KASEM SHEIKH v. Masakan in Dove, 

. ' “798 
————-$. 50-—Permanent tenaney— Presumntio 
applicability of. at. iad 


D / 

The presumption arising under s. 50, él. (2) ó 
Bengal Tenancy Act can be availed of only kaa 
or proceeding undor the Act, ^ i . 

Where the. plaintiff sues for recovery of si 
alleging that the defendant is a trespasser. and tho 
defendamt'*claims to be a tenant, until the fact" that 
the defendant is a tenant is made out the suit cannot 
be gaid to be one under the Bengal Tenaney Act. 
The fact has. to be made' out independently of s 50 
that the suit is against the tenant and cti that is. 
me out 8. 50 has no application. Where a tenure 
ds claimed to be a “permanent pne the question js 
e 


. , 
1 i 


INDIAN CASES, — 


The, , 
. scope of that section is to prevent' certain contracts 


[ios 


Bengal Tenancy, Act—contd. ; 


` of the true inference: from the facts and the burden of 


proof is on the tenant. 

The. mere fact that a tenancy has been held by the ' 
predecessor-in-interest of the tenants for several 
generations and that the rent paid has been uniform 
for over 50 years, may be sufficient for holding that 
the tenancy is heritable but is sot sufficient in law, 


-in the. absence of any other circumstance, to show 


that the rent was fixed for ever or that the tenancy 
was a permanent one. Q SATISH CHANDRA GHOSE v, 
DzBENDRA Natu Dey, è 636 


-—— S, B2' (6)—Abatement of reni—Ħeduction in 
area settled—Burden of proof.: 

In e: suit for rent where the defendant claims abate- . 
ment‘of rent, he must prove what the area settled 
with him was and the reduction therein. He can 
claim abatement’ only to the extent of the reduction 


. proved by him. © Cuanp1 CHURAN v, Hamm Arr 692 


——— 88. 69, 70, 71—Appraisement or division of 
' crops—Jurisdiction of Collector—Final order—Form 
of order—Burden. of proof —Procedure. = 
Where a landlord'has the opportunity of appraising 
the crops and falsifies.accounts in order to obtain a | 
higher amount of rent, he is not entitled to get any 
decree except on proof of the actual produce of the 
land and if he fails to prove that, he must be conten 
with the admissions made by the defendants. : 
Where, however, the landlord could riot make an 
estimate. of the crops or was prevented from doing sb 
by' the tenants his claim cannot he thrown out simply 
because he has riot been able to prove the actual pro- 
duce of the lands in the direct possession of the 
tenants. In such circumstances the tenants should 
not be permitted to take advantage of their own wrong. 
ful acts and their failure to declare the true and pro- 


' per produce of the lands in their actual possession. In 


Such cases they have special means of knowledge and 
the onus of proving what is in their knowledge must 
rest upon them. ERA ; 


` "Clause 5 of s. 70 of the Bengal Tenancy Act does 


not require that a separate decree, apart from the order > 
itself, should be prepared by the competent Revenue 
Authority. It simply requires that the order shall: bé 
final and shall,on application by the landlord or the 


.tenants to the Civil. Court, be enforceable as a decree. 


In a ease of appraisement the Collector does not take 
possession of the crops nor does he make it over to 
the landlord. He simply prepares an^ estimate of the 


' erops, undér s.69 ofthe Bengal Tenaney Act and 


then reduces it intoa money value and declares how 
much i8 dueto the landlord and how much to tke 
tenant. In sucha case, the Collector's order must’ 
clearly specify the amount due from one party to the 
other so that the former may, in execution of the. order 
in the Civil Court, receive ‘his dues from the latter. 
Again, in a case of division of crops, where the tenant 
has made himself liable to the landlord by removal of 
the crop or otherwise, such as is provided in s. 71. the 
Collector's order must clearly state the amount pay- 


. able to the landlord by the tenant, so that the former 


may receive the same in execution of the order in the 
Civil Court. But where tere is à simple division of 


- erops on the spot, each party is entitle to receive from 


the Collector who takes possession of the crops, his 


: share therein. The party taking his share from the 


Collector will not be -liable to the opposite party ang 
there can be‘ho order to pay anything to the other 
party. Jfa par&y does not choose to take his share, 


one - his share will remain in deposit with: the - Collector: 


. 
4 $ 


D 


Yol 85] . * 
Bengal Tenaney Act--contd. . 


The only order that the Collector can pass is to deposit 
the share to the credit of that'party. The order is cap- 
- able of execution against the Collector if he does not 
give to the party his share. The sale-proceeds in the 
Treasury to the credit of a party can be withdrawn any, 
moment he likes. - There will not be any necessity of 
execution. » s 
A decree is prepared only when some liability ia 
fixed upon a party; when no liability is fixed no 


decree Gan be prepared and in fact in some cases in: 


the Civil Court no decree is prepared. ` 
The Collector's jurisdiction arises only when the 
rent is payable under the bhaoli system ; and if this is 
disputed and a system of cash or nakdi rent is set 
the Collector will have no jurisdiction under.s. 69 


Dn 1 
of the Bengal Tenancy Actand he muat leave the ques- | 


tion to be determined by a competent Civil Court. 
Where it is admitted that bhaoli rent’ is payable 
the Collector has jurisdiction under s. 69 to appraise 
or divide the crops and has a right to determine as to 
whether the system of payment of landlord's share is 
. by appraisement or by division. Pat BuuNEsHWwARI 
Kurr v. Suxupeo Sinan, 6 P. L. T. 419 566 


88. 105, 105A —Suit. for 'setilement of fair 
and equitable rent—Duty of Judge—Rate mention- 
ed in kabuliyat, whether binding—Question of prin- 
ciple detided—Anpeal, whether lies. i 

Where the decision of the Special Judge arising 


out of a suit under s. 105 of the Bengal Tenancy _ 


Act does not merely settle a rent but involves some 
question of principle as to the basis upon which rent 
is to be settled it is appealable to the High Court. 
The provisions of s. 105 of the Bengal Tenancy 
Act are applicable not only where no rent has been 
fixed but also where the rent has been fixed by an 
agreement of parties. my 
Where the landlord has invoked the provisions of 
B. 105 of the Bengal Tenancy Act he cannot contend 
that the Judge is necessarily bound in fixing the rent 
to: adhere to the rate mentioned in the kabuliyat: 
The Judge must take this rate ihto account; but if 
he finds that a strict adherence to the rate men- 
tioned in the kabulzyat would .miake the rent in excess 
of what he considers a fairand equitable rent,.he is 
; bound by the terms of the section to so adjust the 
reat, irrespeotive of any contract between the parties, 
as to make it just and equitable. C Prasanna Kumar 
Ray v. ARUN CHANDRA Sinana, 29 C. W. N. 353; (1925) 
A. I. R. (O.) 656 ^ . 693 





~-Plaint, when in accordance with law. 

In arent suit by a co-sharer landlord,. the plaint 
mentioned the rent payable annually both on the 
whole and in different shares, together with the 
amount believed to be due for the period in suit to 
the plaintiff and to othar co-sharers. It was also al- 
legad that the other landlords refused to let the plaint- 
if know what was due to them: ` 

Held, that there was a sufficient compliance with the 
law as set out iu s. 148-A of ths Bengal Tenancy Act. 
C JAGABANDHU NANDI v. AnpuL HAMID Mea, 28°C. W. N: 
757; (1925) A. I. R. (O.) 82 ^ “214 
— — s. T53-—-Rent-suit—Plea of mon-joinder of 


necessary parties and absznee of separate collection — . 


- Appeal, whether lies. 

Where a rent-suit is tried by an officer specially 
empoweredeunder 8.153 of the Beffgal Tenancy Act, 
the decision in the suit does not become appealable 


e merely because the defendant takes the plea of non- 


GENERAL INDEX, . 


' execution should be given to all the co-sharers. 


~S. 148A—Suit for rent by co-sharer landlord 


' 93 Bom. L. R. 1264; (1925) A. I. R. (BJ) 151 


: ! 
1083 


Bengal Tenancy Aot—concld, 


joinder of nacegsary psgties and also urges that there 
was no separate collection óf rant by the plaintiff. G 
WAJUDDI PRAMANTK-WIMUHAMMAD Boat 576 
———— §.153,()e See C. P. C., 1908, s. 115 760 
— $. 158-B— Hent-suit by one of several co- 
aharers—Procedure— Parties— Execution of decrec— 
Sale—-Auction-purchaser, position of. 
* Section 158-B of the Bengal Tenancy Act requires 
that in order to enable one or more co-sharar landlords 
to sell a tenure all the remaining co-sharer landlords 
should be madé parties M the suit and also that when 
one or.more co-sharer landlords, having obtained a 





‘decree in such a suit, applies for execution of a decree 


by sale of the tenure, notices of the application ae 

e 
provisions of this section must be striotly followed in 
order to give complete title to the auction:purchaser 
in such a sale. Where all the co-sharer landlords are 
not made parties to the suit an auction-purehaser in 
execution of a decree obtained in the suit does not 
purchase the holding free from all incumbrances, 
C SURENDRA NATS v. JARED Art 747 


$.167—Encumbrance, annulment of ~Service 
of "tice, proof of. 

It is imperative on a person asking for the annul- 
ment ofan encumbrance under s. 167 of the Bengal 
Tenancy Act to prove due service of notice. 

The mere production of the order-sheet of the 
Collector is not sufficient to prove due service of notico 
within the meaning of s. 167 of the Bengal Tenancy 
Act. C KRISHNA KAMINI DASI v. PRATAPENDRA Mur rr 

: 9 
————— s. 173—Civil Procedure Code (Act V of 

1908), s. 4?—Order under s. 178, Bengal Tenancy 

Act—Appeal, whether lies— Auction-purchaser, poste 

tion of. 

Where a question decided under s. 173 of the 
Bengal Tenancy Act is one which if covered by s. 47 
of the C. P. C. an appeal lies against the order made 


_ by the Court though no*provision for such an appeal 


is made in the Bengal Tenancy Act itself. No appeal, 
however, lies at the instance of the auction-purchaser 
against an order .passed under s. 173 of the 
Bengal Tenancy Act, the reasom being that the 
auction-purchaser is notone of the parties to the 
suit within the meaning of 5, 47 of the C. P. C, 
CO Azam Kuan v. UMED ALI ` $ 750 


Bombay Land.Revenue Code (Bom, Act V of 

1879), ss. 118, 121—Allotment by Survey Officer 

—Suit for declaration of title—Civil Court, jurisdic- 
“tuon of. 

A suit fora declaration that an allotment by the 
Assistant Survey Officer of the fields in dispute to 
the estate of the defendant is wrong is not barred 
by ss. 118 and 121. ofthe Bombay Land Revenue 
Code and a Civil Court has jurisdiction to entertain 


the suit. B Narwnesi MEHRAMANSINGJI v. Bat ACHAT, 
204 


Bombay Prevention of Prostitution Act (XI of 
1923), ss. 3,10 (1)—Police Oficer not specially 
authorised—Arrest without complaint, legality of— 
Court, whether can try accused—Report when validly 
made—-Criminal Procedure Code (Act V of 1898), ss. 
4 (1) (hy, 190. . 

The arrest of a woman under s. 10 (1) of the Bom- : 
bay Peevention of Prostitution Act by a Police Officer 
who is neither specially authorjgedein this benalf by 
the QCommissioner*of Police, tor has refeived gny 


à 


| | éd i 
ET 


. Bombay Prevention of Prostitution ‘Act—oneld. 


complaing against her i is iiegål, and the Court has 
‘no jurisdiction to take cognizance of the offence 
without a proper complaint: "within the meaning of 
B. 4.(1) (h) of the Cr. P.C. being ied i in the ordinary 
way. . 


Per Fawcett, J.—To bring ` E report within cl. (b) of 


s. 190, Cr. P. G., it must be a report which is validly, 
made in accordance with the law governing:a Police 
‘investigation and the committing of an accused -to a 
‘Magistrate’ s Court. B Cyanpri‘Bawoo v. Evpgror,-26 
- Born. L; R. 1925; (1925) A. I. R. (Bj 131;36 Cr. L. J. 
44l 6. 57 


Bombay Rent (War Restrictions) Act (H of 1918), 
8.10 (a)—Deeree evicting -tenant—A pplication ‘for 
restoration of possession—N tice, of motion, lodged 
. with Prothonotary—Limitation—Terminus a quo. 
` On the 9th September 1921, a decree was' passed 

"against the applicant directing him to give over pos- 

session -of the premises in suit to the landlord: on or 

before the 31st December 1921. Possession was as 

a matter of fact given up on that date. On the 4th 

October 1999, the applicant moved the Courtfor an 

order restoring him to the occupation of the premises 

on ‘the original terms and.conditions of his lease on the 
ground that the premises were not reasénably and 
bona fide/ required by the landlord for. his own oceupa- 
tion. It appeared that notice of the motion was given 
on August 25, 1922, and a copy was lodged with the 

Prothonotary on the same day: 

Held, that the application was.barred by time. 


INDIAN CASES o 


It is only when the motion is brought on that an - 


„application can be said to, be made to the Court. 
The notice of motion is not a proceeding in Court, 
it is merely an expression of a» intention to 
apply ‘to the Court given to the other party for his 
information. Similarly the.copy of the notice of 
motion lodged with the Prothonotary does not amount 
to an application, it is only an intimation to the Court 
that an applicftion is intended to- be. made, B 
Ne v. V. V. KANEMAR VENKAPIYA, 25 Bom. L. R. 

; 1924) A. I. R. (B.) 289 . . de cd 432 


Buddhist Law, Bu rmese—Adoption—Appathitta 
child, right, of. i 
Where there is eno natural or kittima child, the 
appathitta child is allowed half the estate -of the adop- 
tive parent and the other half goes to the relatives of 
the deceased, R Maune@ GYE v. Mauxc Auxe Pro, 2. R. 
661; (1925) A.I.R.(R)178  * 286 


M — — Pre-emption~-Co- heirs—Sale of wn- 

divided ` share—-Offer to — co:heirs—Second: offer, 
` whether necessary. 

Ifa person wishes to sellhis share in an undivided 
ancestral estate, he must first offer.it to all the co-heirs. 

The offer to the co-heirs may precede that toa 
stranger, but must all form part of one and the same 
transaction and be of the same or a smaller price 
than that at which it is offered to the stranger, and 
if these conditions are carried out, there is no necas-. 
sity fora second offer to the' heirs when they have 
once refused to buy. R Mause MAUNG v. MAUNG SHWE 
Gor, 2 R. 678; (1935) A. T. R. (R.) 194 N 
—— Pre-emption, ‘who can 

Younger son, whether co-heir. 

"Under Bur "mess Buddhist Law itis only amongst co- 
heirs that the right of pre-emption can exist. i 

A younger son is not a co-heir along with his 
* mother and cannot, therefcre, exercise the right of 
` dre- Gan with espect to property "left cs his 


claim— 


[1925 
Buddhist Law, Burmese--conold, * bd 


deceåsed: father. R Marsa SAN TUN v. Ma Paer Pu, 2 
R. 659; (1925) A. I. R. (R) 199 .. '284 


Burden of proof.” See CARRIAGE OF GOODS 1003 
— — Bee FonEIGNERS Act, 1864, s. 3-A 138 
„See LANDLORD AND TENANT 850 

* —— See RAILWAYS Act, 1890, s. 72 114 





Execution and registration of document—~ 

Piea of ante-dating. : 

The onus of showing that a document duly executed 
and ‘registered was ante-dated is on the ‘person who 
sets up such a case. -M rosam AIYAR V, 
KRISHNAMURTHI AIYAR . 'e +882 


Burma Habltual Offenders’ Restriction Act (it 
of 1919), $s..4; proviso’ (a), 7, 13—Criminal : 
Procedure Code (Act V of 1898), ss. 110, 112, 117, 118 
—Order of restriction— Procedure —Preliminary 
order, contents of —Period of restriction not specified, 
effect of—Order under Code, conversion of, to one 
under Act—-Reasons—District Magistrate, duty of. ` 
Section 117 of the Cr. P. O. lays:down the pro- 

cedure to be followed at the hearing of a case under 

Ch. VIII of the Code, after the preliminary order 

has been recorded and after the accused has been 

brought before the Court. The same procedure with 
necessary modifications and additions must be follow- 
ed where it is intended to take preventive action under 

8.7 of the Burma Habitual Offenders’ Restriction: 

Act, 1919, 

Proviso (a) to s. 4 of the Burma Habitual Offenders’ . 
Restriction Act, makes it essential that the prelimi- 
nary order required under s. 112 of the Cr. P. O. shall.- - 
set forth the substance of the information received 
-and shall state the.term during which the order of res- 
triction shall be in force. If the term during which a 
proposed restriction is intended to be in force is not ' 
‘specified in such preliminary order no order under: 
“S. 7 of the Act can be passed. 

The District Magistrate is the only Magistrate 
empowered .under s. 713 of the Burma Habitual Offen- 
ders’ Restriction Act to convert an order under s. 118 


_ of the Cr. P. C, to one under s. 7 of the Act but he 


has no power to intervene where there has been no 
proper preliminary order under s. 112 of the Code, 
and where the original order has not been made under- 


| p. 118 of the Code. 


1295 `’ 


Even,in the case of an order properly made under 
s. 118 of the Code, it is the duty of the District. Magis- " 
trate to have some good reason forthe changcover to 
the Burma Habitual Offenders’ Restriction ‘Act. Rule 
12 ‘of the Rules framed under that Act indicates the 
class of-reason which would justify such a change. R 
Parsonan v. Emperor, 2 R. 594; (1925) A. I. R. (K) au 
26 Or. L. J. 417. 

Calcutta High Court Appellate Side Rules, p 

50, 51/52, operation of.  : 

Note l to r. 50 of Ch. IX of the Appellate Side 
Rules of the Calcutta High Gourt and r. 50 itself 
apply, to all. appeals from appellate decrees. Rule 52 
does not.make aby alteration as to the contents of 
the. paper-book to which r.'50 relates. “It only modi- 
fies the previous,rule No. 5L- which’ requires "printed 
copies of .the paper-book to be prepared by the Regis: 
trar. at the cost of the appellant. In, the case‘ of 
appeals referred to in r. 52 no printed- paper-book is 
prepared, but instead of that typed copies of the paper 


‘book are prepared without any charge being levied ` 


from the parties but the contents of the paper-book 
remain “the sanfe in both classes of ‘&ppeals:. C 


-ABDUL KARIM o, Prêsanwa Kuai” diis 77Q 


t .i- 


ON AN, 


Y : : H 

Cantonments (House Accommodation) Act «i1 
Of 1902), S, 6, scope of—Vendor and purchaser 
"House in Cantonment—Agreement to: comply with 
requisition of Cantonment Authorities for transfer 


—Undertaking to waive protection of s, 6 (c), vali- 


. dity of- Purchaser, whether bound to give undertak- 


ing... “os : 

- Section ,6 of the Cantonments: (House &ecommoda- 
tion) ‘Act does not eontain any. prohibition against 
a transfer by an-owner of a house of his right to 
continue in occupation of the house. -All that the 
section says is.that no notice requiring the vacation 


ofa house shall be.issued under the section if the ^ 


house is occupied by tfe owner. But the: owner 
may agree that if the house is required'by the Mili- 
tary Authorities, he would, deliyer possession thereof 
to them. RS. z NE 

` A Cantonment Magistrate is- not; therefore, pro- 
hibited from entering into such an agreement with an 
intending purchaser ‘of a house, and, such an agree- 


ment would not defeat the provisions of the Cauton- 


ments (House Accommodation) Act. f 
Defendant agréed to buy a house from the plaintiff. 
One of-the terms of the contract "was as follows:— 
“Tenure Cantonment land. , You will have to comply 
with all the requisitions of the Cantonment Autho- 
rities for the transfer of the property to your name." 


Plaintiff, applied to ‘the Cantonment Magistrate for ' 


leave to transfer “the house to the defendant. The 
‘Cantonment Magistrate replied that leave would ‘be 
given provided the purchaser gave an undertaking 
that the house would’ always be available for occupa- 
tion by a Military Officer on. duty ‘at the station and 
that he will not claim’ to live in'it as owner. Défend- 
ant refused to give this undertaking: ' 


‘Held, that the obligation to vacate and rent the 


house to a Military Officer was’ an incident of land 
held on Cantonment tenure, atid that-as the defend- 
ant knew that the tenüre was that of Cantonment 
land he must “be held to have bought the'land sub- 
ject ^to the incidents of that tenure, and having 


undertaken to comply with all the requisitions of ` 


the. Cantonment Authorities, for the transfer -of-the 
property to his name he was bound to sign the 
undertaking in the form required -by the Cantonment 
Magistrate. 'B  AnpESHIR Framat v. TRicampas 
GORDHANDAS, 
258 


Carrlage of goods—Risk Note Form *B"—$Suit for. 
~- damages for nori-délivery—Wilful neglect —Burd?n ' 


of proof. :- E R 
In a suit fòr damages: against a Railway Company 
for non-delivery of goods consigned under Risk ‘Note 
Form "B," the burden lies-on the plaintiff to prove that 
the loss was due to-the wilful neglect of'the.Railway 
‘Company or its servants: exi e TR 
Where-there is no évidence to prove that the loss of 
goods was caused «by “the. wilful neglect. of the Coni- 
pany-or its-servants; fhe plaintiff must. fail’ M MADRAS 
& SOUTHERN M. R. Co. v. GUNDAPU, GOPALAKRISHNAMMA 
ot MM: A 1003 
Çause of action arising partly out of, jurisdiction — 
` Defendant residing out. af. jurisdiction— Leave ‘to 
„bring defendant on recorad-—-Letters Patent, (Bom), 
‘cl. .19—Surisdaction. pL NM 
“Plaintiffs sued at.Bombaythe firm of defendant's father 
carrying on business at. Ambala in the Punjab for re- 
covery of amount due in respect of certain: .business 
iwansactions. The writ of summons having.issued, the 


defendant's .AttÉÜrneys wrote to the plaiptiffs Attorneys ` 


stating : that the suit was not properly filed as the 


° 
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d eu 
defendant's. father who gvas the owner of thé firm 
had died long ago and that defendant was the present 

-sole owner and asked that a fresh writ should be 
-served after amegdirfg the plaint. The plaintiffs 


_ thereupon obtained an order for amendment of the 


.plaint and the name-of the defendant was brought on 
the record. It appeared that although the defendant re- 
sided at Ambala and part only of the cause of action 
‘arose in Bombay, no leave under cl. 12 of the 


' Letters Patent was obtained: 


Held, that plaihtifis ought to have obtained leave 
ünder cl. 12 of the Letters Patent before the defend- 


' ant was brought on the record and that no such leave 


having ‘been obtained, the Court had no jurisdiction 
.to entertain the suit. B Rampratan BRIJMOHANDAS v, 
GavRisHANKAR KASHIRAM, 25 Bom. LR. 7; (1924) A. T. 
R. (B.) 109 . e 464 


C. P. Land Revenue Act (Il of 1917), 5. 188— 
Land separately held by co-sharers~-Lambardar, 
whether can grant lease. 

. Section 188 of the C. P. Land Revenue Act gives no 

authority to the lambardar to grant a lease of land 


. already separately held by the other co-sharers and 


thus to owst them, N DANGU v. Narayan, 7 N. L. J. 
241; (1925) A. I. R. (N.) 181 73 


Civil Procedure Code (Act V of 1908), s. 2 (2), 
O. XXI, r. 53 (1) —Decree, whether includes decree 
of. Revenue Court —Attachment.of decree— Procedure. 

“Under the definition of a decree as given in s. 2 of 

‘the- C. P ,C. a decree may include not only a Oivil 

Court deeree but also a Revenue Oourt decree. 

The proper, way to attach a decree of a Revenue 

Court in execution of a decree of a Civil Court is 


. that provided for in O. XXI, r. 53 (1) of the C. P. C. 
. Where the Court proceeds to attach and execute such a 


decree as if it were a decree other than that covered 
by O. XXI, r. 53 (D) it commits an® irregularity. 

The provisions contained in the rules comprised 
within the Schedules to tha C. P. C. are mero rules 
‘of procedure and non-compliance with any of those 


` provisions amounts to a mere irregularity. A FATEH 


Lar v. Suer SINGH, L. R. 6 A. 63 Civ.; R. 
(A.) 961 e 60 


— — ss. 2 (2), (14), 47, O. IX, r. 8—Execution* 
of decree—Objection, dismissal of, for: default-- 
' Appeal, whether lies. . 
"Whenever. a Court. delivers a decision in default of 

the plaintiff, that, decision is an order and not a 


(1925) A. I. 
6 





. decree and is. not subject to appeal. . 


From an order of an Executing Court, dismissing . 
an objection of the judgment-debtor in default of 
appearance, no appeal is allowed either under the 
Oudh Rent Act or under the C. P.C. O MOHAMMAD 
| ZAKA ULLAN v. GULKANDI, 10 O. & A. L. R. 1207; L. R. 
€ A. (O),31; 1 O. W. N: 854; 28 O. O. 124 393 

— s. 2: (11); O. XXII, r. 4—Defendant, death of 
+ —Legal representative, appointment of—Representa- 
tion to estate not taken owt—Plaintiff, duty of. 
| The: widow or brother of a deceased defendant is 
‘not necessarily his legal representative who must be 
kis executor or administrator, ,or a' persone who has 
.intérméddled with his estate and so made himself 
executor de son tort. : 

Whert no representation has been taken out of a 
deceased defendent's estate the only course of the 
plaintiff is to take proceedings to have an adminis- 
trator appointed. R BamgxreTT Bros. Bro. v. Fow fu, 2 
Bur. L. J. 347; (1925) ASI R. (R2 186, ` ; 3256 
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tss, 10, 22, O. XXXIX Proceedings with 
regard to same subject-matter in Courts subordinate 
to different High Courts—Procedure—Stay of pro- 
ceedings—Injunction restraming party from con- 
tinuing proceedings, when to be issued. 


The C. P. C. carefully avoids the chance of any 
clash in the decisions of two Courts either subordi- 
nate to the same High Court or subordinate to differ- 
ent High Courts with respect to the same point at 
issue arising between the, same parties. When the. 
guit or proceedings are in*Oburts subordinate to the 
same High Court the matter can be effectively dealt 
with by that High Court. Where, however, the matters 
are pending in Courts subordinate to two High Courts, 
‘one of such High “Courts has no control over the 
„Courts subordinate to another High Court and the 
matte! can be dealt with’ under s.10 ors. 22 ofthe 
Code. In addition to these provisions there is power 
vested in the Court to issue injunctions against 
persons who are either within the jurisdiction of the 
Court or have submitted to its jurisdiction, and the 
provisions contained in s. 10 or 22 of the Code are 
supplemented by those contained in O. XXXIX re- 


‘lating to injunctions and those which lig in the in-~ 


herent power of the Court. 
Whereas under s. 10 of the C. P. O., a party must 


- make an application for stay to the Court in which 


the subsequent suit or proceeding is instituted; under 
s. 22 the High Court has jurisdiction to make an 
order that a matter pending before it or before a 
Court subordinate to it shall proceed, and such order 
is final, and it is not open to-any other Court in India 
to dispute it and to allow a suit or proceeding to 
proceed in any other Court than that indicated in such 
order. ; 

Although a Court will not issue an injunction 
against a person not within its jurisdiction, it will, in 
the ends of fustice, when a person has submitted to 
its jurisdiction, restrain such person from doing any- 
thing which it considers*is improper and will amount 
to an abuse of the process of the Court. KAN 

An, application forthe grantof Letters of Adminis- 
tration in respect of an estate was made by the peti- 
tioner before%he District Judge of Patna in the 

.Province of Bihar and Orissa. The respondent was 
served with notice of the application and he-submitted 
to the jurisdiction of the Patna Oourt. Subsequent- 
ly, However, he made an application for grant of Letters 
of Administration in respect of the same estate before 
the District Judge of Mathura in the United Pro- 
vinces. The application before the District Judge of 


` Patna was eventually dismissed and an appeal was 


lodged against such dismissal in the Patna High Court 
and the appellant filed an application in the High Court 
praying for'an injunction restraining the respondent 
from proceeding with his application before the 
Mathura Court: - . A 

Held, that the respondent having submitted to the 
jurisdiction, of the Patna Court and. having entered 
appearance as respondent: in the appeal pending in 
the Patna High Court, the latter Court had jurisdic- 
tion to igsue an injunction restraining him from pre: 
ceeding’ With his application in the Mathura Court. 
Pat LaroofLan v. RADHEY LAL 852 


— 8. 1i—Matter directly and substantially in 

assue-—Subject-matter of previous litigation different 

—Res judicata. ` : 
aigtiff sued for a 





*. 
half share ofcertain groves by 


*partition, It appeared that thtre had been a previous 
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litigation of the same nature between the parties but 
it related to another grove : P 

Held, that as the groves now in suit were different 
from the grove which formed the subject-matter of the 
previous litigation, it could not be said that the matter 
now inissue between the parties was directly and 
substantially in issue betweenethem in the. former 
litigation and the matter was not res judicata. A 
Braun Pratap SINGH v. Buaawan SINGE, (1924) A. T. R. 
(A) 922; L. R. 5 A. 406 Oiv, : 76. 


S. 11—Res judicata— Change of law, effect of 

— Plea not permitted to be taken in Previous suit, 

whether operates as res judicata. 

Where a suit is not res judicata on the date when 
it is filed, no change in the law can make it res 
judicata after it is filed. : 

An alienee from a judgment-debtor sued an attach- 
ing creditor under O. XXI, r. 63 of the C. P. O, 
to establish his right to the attached property. The 
defendant contended that the sale in favour of the 
plaintiff was fraudulent and voidable under s. 53 ‘of 
the Transfer of Property Act. The Court found that 
the sale was not an absolute sham, but held, follow- 
ing the then prevailing view, that a plea of fraudu- 


w 


‘lent transfer was not open to a defendant and de- 


creed the plaintiff's suit. The attaching creditor 
thereupon filed the present suit for a declaration that 


‘the sale in favour of the claimant: was a fraudulent 


transfer. The rulings on the basis of which the plea 
of fraudulent transfer had been disallowed in the 
revious suit had since been overruled by a later 
full Bench judgment. On defendant's plea that the 
decree in his favour in the prior suit was res judi- 
cata in the present suit: : 

Held, that in the absence of any decision in the. 
previous suit on the question whether the sale was a 
fraudulent transfer or not, no question of res judicata 
on that point could arise in the present suit, M 
RAMAKKAL V. GOVINDANAYAKANPALAIYAM 574 


S. 11—Res judicata—Decision arrived ex 
parte, effect of. 

Plaintiff filed a suit to recover rent of certain pro- 
perty to which 2nd defendant wasa party. One of 
the allegations in the plaint was that’ the 2nd defend- 
ant had no right to share in the management of the 
property. The 2nd defendant was ex parte anda 
decree was passed in favour ofthe. plaintif. Sub- 
seguently, the plaintiff brought another suit to recover 
the rent èf the same property from another tenant. 
To this suit also the 2nd defendgnt was a party. 
The tenant pleaded that he held the property under a 
renewal obtained from the 2nd defendant:  * on 

Held, that the question of the 2nd defendant's right: 
to share in the management of the property had 
become res judicata by virtue ofthe decision in 
the previous suit, and the tenant,. therefore, could 
not avail of.the plea put forward by him. M 
CHERIAEKATAYAN v. VEETTIL PONMILERI 562 
s, 11—Res judicata—Decision in previous suit, 

not based on finding in dispute— Unnecessary finding 

—Defendant merely pro forma party, effect of. 

In order that the decision on a particular issue 
should operate as res judicata in @ subsequent suit 
between the same pgrties in which that issue is again 
raised, it is not necessary that the decision of the 
issue should have been the basis ofthe decreein the 
previous suite Itisenough that theiggue was finalfy 
heard and deteymined and thatit arose directly and 
substantially (and not incidentally or collaterally),for 





‘6 ha 
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determination, that is to say, the decision of the issue 
should have been necessary for the determination of 
the suit, though it may not have been ultimately made 
the basis of the decree. If the determination of the 


issue was inconsistent with the decree it. cannot be , 


said that it was necessary for the determination of the 
suit and a finding om the issue will, in sucha case, be 
treated as having been unnecessary and will not ope- 
rate as res judicata. lf, however, there was a real 
contest between the parties in the previous suit it is 
immaterial that the défendant was described as a pro 
gorma defendant and that the contest was opened by 

im and not by the plaintiff. © TARITBARANI DASI v. 
BASUMATI Devr 953 


S. li——Res judicata—Decision on issue not 

-arising on pleadings. a 
Where a particular issue does not arise on the 
pleadings of the parties and is not framed in expréss 
words and the- parties are not aware that they have 
to adduce evidence in support or rebuttal of such 
. issue, a decision arrived nt on such issue does not 
operate as res judicata. A LALLU SINGH v, RAGHU- 
NANDAN, L. R. 6 A. 114 Rev, 690 


$. l1—Res judicata—Finding in proceeding 


between decree-holder and judgment-debtor, whether ' 


binding on subsequent decree-holder. ! 

A decree-holder is not bound by the result of 
previous proceedings, to which he was not. a party, 
between the.judgment-debtor and another decree- 
holder regarding the title ofthe judgment-debtor to 
certain properties, nor can he take advantage of 
fndingsarrived at in those proceedings which are 
favourable to him. M ATMAKUR CHINNA ÜUENGCHAYYA 
v. "rum Koxpiíg, 20 L. W, 798; (1925) A I.R. Ard 
30 : 


8, 11—Res judicata—Question of title decided 

in rent suit. c 
The decision in a rent suit in which the title of a: 
person is in issue for the purpose of deciding his 
right to receive a share of the rent, operates as res 
judicata ina subsequent civil suit by him relating 
to the property. G GOPAL CHANDRA DUTTY. SURENDRA 
Naty Dirr 804 


——— $, 11—Res judicata—Specific Relief Act (I 
of 1877), s. 9—Possessory suit, decision in, whether 
operates as res judicata—Relevancy of decision— 
Evidence Act (I of 1872), ss. 18, 40, 41, 42, 48. 
Where the contention is that an issue “should not 

be re-tried, inasmuch as it was, directly and sub- 

stantially tried in a former suit between the same 
parties; the question must be determined with 

reference to the provisions of s. ll of the O. P. C., 

and it is not open, tó either party to rely upon the 

principle of finality which forms the basis of tlie 
general law of res judicata apart from the provisions 
of s. 11. 

À judgment in & case under s. 9 of the Specific 
Relief Act does not come either unders. 4lor under 
8. 42 of the Evidence Actard it isrelevant only under 
ss. 13; 40 and 43 of the Act, that is to say, as evidence 
of & transaction or instance where the right to 
possession wasfelaimed or disputed and also as evi- 
dence to show that there wag such a judgment or 
decree in order either to founda further claim or to 
determine whether cognizance should or should not 

“be taken of g suit or whether a ‘ial should or 

should not be held. The us2to:'evhich a docree 
passed in such & suit may be putin a subsequent 
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a 
*guit between the parties,is only to show that” a right 
to possession was asserted and it was denied &rda 
suit | was instituted and was either decreed or dis- 
missed, 2. * 

Proceedings under s. 9 of-the Specific Relief Act 
do not possess the character of finality which is 
essential to invest a decision with a character which 
will make it operative ‘as res judicata. C CHHADEK 
Karixar v, SAYAD ALI KAVIRAJ 979 


— —— 8. 11, Or XXI, r..63—Claim. suit —Judgment- 
debtor impleaded as parfy-—Finding as to title, whe- 
mo res judicata between claimant and judgment- 

ebior. 

. Inasuit under O. XXI, r. 63 of the C. P. C., the 

claimant objector, who was the plaintiff, impleaded 

the execution-creditor and also the judgmept-debtor 
asrparties to the suit, and prayed for a declaration 
that the property in dispute which had been pur- 
chased by him from the judgment-debtor belonged 
to him and was not liable to be attached in execution 
of the decree obtained by the execution-creditor against 
his judgment-debtor. 'The judgment-debtor admitted 
the plaintiff's claim but the execution-creditor con- 
tested it and the suit was dismissed, it being held 
that the sale in favour of the plaintiff was not valid. 

In a subsequent suit between the plaintiff and the 

representative of the judgment-debtor : 

Held, that the validity of the sale-deed in favour of 
,the plaintiff had been put in issue in the previous 
suit and that the question having been decided against 
the plaintiff the finding operated as res judicata be- 
tween the plaintiff and tbe representative of the 

judgment-debtor. M CHINNAKOZHANDAI  NAINAR v. 

ANANTA Visaya NAINAR, 20 L. W. 979; (1925) A. L R. 


(M.) 319 689 


———— 8. 11, O. XXIII, r. 1—dMortgage— Redemption, 
suit for-—Money paid into Court—Mesne profits, whe- 
ther can be claimed in suit—Withdrawal of claim— 
Separate suit, whether meintainable. 

Where in pursuance of a decree in a rédemption 
suit the mortgage-money is paid into Ccurt by the 
plaintiff, mesne profits from the date of the payment 
cannot be claimed in the suit itself, 

A Court will not pass a hypothetical decree with 
reference toa cause of action that may never acorde 
for oneor other of several reasons. . 

Where a claim for mesne profits is made in a re- 
demption suit, but is subsequently withdrawn, a 
separate suit to recover mesne profits from the date 
of payment up to the date of delivery of possession 
would not be barred by the provisions of s. 11 or O. 
XXIII, r. 1 of the O., P. C. C Supwanya Kumar Bosr 
Ray v. SusHILABALA Bose Ray 547 


8. 11, O. XXXIV, rr. 7, 8—-——Mortgage—Re- 
demption, suit for—Possession mot obtained by 
mortgagor—Second suit for redemption, whether 
maintainable—Res judicata. — 





| Where in spite of a previous suit for redemption 
the right of redemption of the mortgaged property 
still subsists, not having been extinguished either by 
“an act of the parties or by an order of thee Court, a 
second suit for redemption isnot barmed. An: order 
of the Court which would have the effect of extin- 
guishing the right of, redemption would, however, 
-þara second suit for redemption and it is not neces- 
sary that the order should also purport to extinguish 

the right of redemption. e é 
A decree in q redefnptiop suit” directed the mor 


1008 ° 
ovi Procedure Cotfo-- L908—eohtà, - 
: gages 49 - withdraw . the. emeunt “which had already 
-been deposited ' by the mortgagor and to’-deliver 


possession of the mortgaged pr operty. "The mortgagor 
made an application for delivefy o£ possession of the 


INDIAN OASES. :. 


‘property to ‘him, but after making. this application he , 


‘gifted the property to the plaintif, and the applica- * 


‘tion for delivery of' possession was subsequently dis- 
‘missed. Plaintiff, thereafter, brought another,suit to 
“redeem the property from the defendant who had 


. coor ed in possession of it: 


“Held, that the decree in gha previous suit Was not 
P ‘decree as contemplated by r. 7 of O. XXXIV of 
the O. P. C., but was a combined decree ünder r. 8 of 
the Order and as it permitted the mortgagee, to 


withdraw the money.which was already in deposit, _ 
' jt had the effect of extinguishing the mortgage and à. 


second' euit for redemption was not, therefore, com- 
petent. A RUDRAPAL SINGH v. MATABADAL BINGI, E: R. 
OA. 241 Civ. ` © 480 


8. 11, Exp. IV—Hatter which ought tothave 


* been raised Test—Suit for reni—.Ex parte decree— 
estoppel . 


Subsequent suit —Res , judicata—-Statute; 
against. 
'Phe decision in a previous suit for tent,e whether 
ex parte or inter partes, operates as res judicata in a 
«subsequent suit forrent, even fora different period, 
ifit decides any question which arises in the suit of 


if it-omits to decide any question which ought to have’ 


t been decided if obiections were taken by a party. 

When a matter which ought' to have been raised 
was not raised, it must be taken to be a matter which 
also ought to or must have been .heard and finally 
decided.in the previous suit. 

One of the tests for determining whether a question 
should be regarded as one that ‘ought to have been 
raised in the previous suit is whether by raising the 
question the decree which was passed in the previous 
suit could havê been defeated, varied or in any way 
affected. ; , 
` There can be no estoppel against a Statute and 
what is illegal in law cannot be legalised by opera- 
tion of the doctrine of res judicata, 
v. LAKHI PRIYA Guus, 40 Q. T. J. 3915 2390. W? B 253; 


. (1925) A. L R. (& 497 "423 

-$—— S. 11. Exp]. VI—H indu joint" family —Paxti- 

tion, suit for, by one member of Zamuly—Kes 
judicata. 


A suit for partition by & member of a joint Hindu 
family, to which all the members of the family are 
made parties and in which all matters in dispute 
between the members of the family are decided; must 
be regarded as 4 suit brought by the plaintiff in his 
representative capacity under. Expl. VI, s..11 of 
the C. P. C, and all matters -decided in the- suit 
operate as res judicata between the diflerent members 
of the family’ O Nacesuar v. DARSHAN 792 


5, 24—“Suit,” whether - includes exécution 
pr oceeding—Transfer of execution proceedings— 
Pn age of Court to which proceedings trens- 

erred 

jon word “suit” ins. 24 of the C.P. C., includes 
an execution „proceeding and a Court to which, an 
execution prodeeding is transferred tinder the section 
has 4urisdiction to continue the procéediss. A 
Musamman HanrsupLAH v. Tikam Cnanp, L. R. "6 A. 
103 Civ.; (1995) A. I. R. (A) 276; 47 A. 57 | 746 

-——s— S, S4-eIntcrest— Tráüsaetion not tin fair— 

e Contrdtt rate, TORRES ite. . 


/ 


C Sum UHANDRA 
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Where there is no question of ‘any unfair'dealing 
a creditor is entitled to interest at the ‘contract 
rate, not only up to the time fixed for, payment but 
“also during the time that the suit:has ‘been pending. 
C Joaenpra Natu Roy v. Nawas MURTAZA “Brau, -29 
C. W. N. 118; (1925) A. I. R. (C.) 268 218 


—— Bal 34—Monéy-déoree—Ynterest till realisa~ 
tion. 

When a suit for the balance of purchase-mofiey cf 
à house has ‘been decreed, it is equitablé 'to allow 
interest on,the. decretal ambuné from the date of the 
decree to the date of realisation. .L Wawa Mav,» 
GHULAM JiLANT, 6 L. L. J. 421; (1925) A. L.R. (D) 198 


327 
——_—- 5, 36. See PRESIDENCY Towns INSOLVENOY 
Act, 1909, ss. 52, 53 H 291 


SS. 39,41— Transfer of decree— Certificate 

of execution— Jur ‘isdiction. . 

The Court to which a decree is transferred for 
execution under s. 39 of the C. P. ©., has jurisdiction 
only up to the time that it issues the certificate přes- 
cribed by s. 41 of the Code. It has no jurisdiction to 
deal with the matter after having certified the result 
of execution proceedings, when the- application for 
‘execution must be made to the Court which passed 
the decree. A Suram Lar v. Koznparn, 22 A. L. J 
1039; E R.6 A. 28 Civ.; (1925) A. I. R. (A.) 179 390 


— —-- s$. 39, sub-s. 1, cl. (d)— Transfer of dééree 

—Discretion of Court. 

The jurisdiction of a Court in transferring a decree 
from itself for execution to another Court is not 
limited by the fact that there is no property within 
the jurisdiction of that Court. sufficient to satisfy 
such decree, as under cl. (d) of sub-s. (1) of s. 39, 
C. P. C, the Court can make an order of transfer if i 
it considers for any other iéason that the decree 
should be executed by the other Court. O.Monam- 
MAD SADIQ ALI Kuan v. SHARE JAHAN Bream, 100. & 
A. L. R. 1467; 1 O: W: N. 409 .. 4M 


— S, 44, O, XXI, r. 2— Limitation “Act (IX of 
1908), Sch. I Art. 182 (bj—Oudh Civil Digest, v. 172 
(a)—Eaecution of decree—Transfer of decree for 

~ execution—Jurisdiction of Court to which decree 

: transferred—Certificate, absence of, effect of—- 

' Certification of-part payment, application for, to 
Court mot having jurisdiction, effect of —Limita- 

. tion, extension of. ^ 
The Court to which a decree i is transferred for exe-' 

cution is.not divested of its jurisdiction until it 

sends the certificate under s.41 of the ©. P. C, to thé 

Court which passed the decree. Before such certi- 

ficate is sont, any application for certification of a 

part payment must be made to the Court to whom 

the decree was transferred for execution and not to 
the Court which passed the decree. Such an appli- 
cation made to the Court which passed the decreé 
will not operate to extend the period of limitation fof 

execution of the decree under, Art. 182 (5) of Sch. 1 

to the Limitation Act. 

The part satisfaction referred to in r. 172 d) of 
thé Oudh Civil Digest must be such that no further 
satisfaction of the decree in that Céurt would bé 
possible. The rule does notapply toa case wheré the ` 
parties have entered itoan agreement by which füll 
satisfaction can be obtained by.the décree-holder' dn 
a future date. e 

A.rule made by thé High Court if it*is iri 6ondliet 
with the provisions of a section of the O. P. C., is 
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ultra vires. O MOHAMMAD, SHAKIR v. JUGUD KISHORÐ, : 


10 0. & A. R.1277; 1 Q. W? N.-794; 280 0.169 455 
- 8.47. See BENGAL TENANOY Act, 1885, s. 173 
750 








: AY 
— $, .47—Execution .of  decree—" Between, 
© parties to the: suit!” meaning of— Decree for specific 
` performance of tontract on payment of purchase- 
+ thoney-—Contest between judgment-debtor inter se as 
~ to, right to receive purchase-money, decision of— 
` Suit, separate, whether maintainable. : 
: Thé expression “between the parties to the suit" 
in &.47, @. P. O., imports between parties opposed 
to each -other in the suit, but. does not necessarily. 
. mean between parties who are plaintiff and defend- 
. ant respectively in.the suit. ` ; 
A: suit for specific performance of a contract for 
the sale of, immoveable property was.decreed against 
the vendor and a subsequent purchaser from, him. 
Tn execution of the decree, a, contest arose, hetween 
the judgment-debtors as to which of, them was en- 
titled. to receive the. amount of the purchase-money 


‘from, the’ decree-holder and, it was -decided. that the . 


money should be paid to.the subsequent purchaser 
from,the vendor. The vendor then brought 2. suit 
gainst, the subsequent purchaser to recover: the 
mount of the purchase-money paid to him by the 
decree-holder: ac € à . 
e-order of the Execution. Court 


V. ZERNINI VxeNKATAGOPÀLUDU, 20 L. W. 742; (1925), 


A, I.R, M) 353 Med 209. 


nun PEN ui 


Lm Sis 7. Sit: tolditforcs obligation: created" 


by decree, whether, maintaindble--Suit-to. recover 

e money fromipartrer Limitation.“ > `., 

. In-India no.action ‘lies onan’ execufable judgment; 
theconly:remedy of:thé‘decree-holder being by way oi: 


execation.-. This principle is embodied ins. 47ofthe _ 


"Qidtnatiy. the ‘Courts in India ‘pass judgments 
which ‘ate. to: be, enforcéd in execution, and, even when 
they create a new relation involving fresh rights and 
obligations, they provide for working out, thé rights 
in:exeoution. . Rarely’ do they create anew obligation, 
withdut-providing for its execution and‘ indicating a. 
suit;as fhe only method of enforcing it, but-when they 
do 80, a suit to enforcé the obligation is maintainable. ` 

‘A claim’ fo recover 4 Bum of money. due from one óf - 
the. partners in a firm fust form part of the enquiry 
in, thé‘action -for-winding‘up the partnership, and, no. 
separate suit will lie-for such reliéf-after a suit, for- 


am: acdount is barred by limitation: M: KAMANSAMI,, 
v. MurRIAu- CHETTIAR, 47 M: L.J. 829; 21 L: W, 75": 


(1093) A. I, R. M) 279... , .. ,.. 991 
i. 8i 47, O: XXI, rr. 35; 98— Transfer of 
Property Act (IV .of 1882), s. 52—Hzecution of 
decrée—Scope of decree; determination of-—Duty of 
Court— Purchaser: pendente lite, position of—De- 
livery, of possession-:-Resjstancer: Procedure: , 

Where a, quesgion.arises-in execution. proceedings as 
to‘what is'included in the decree, the Execution Gourt 
must: g0, into, the question antl. decide it. ' f 

A purehaser. pendente-lite is,bound-by -the decree 
passed in-the suit and his purchase cagnot, affect any 





rights.obtaine@.by thé-decree-holder-ynder the decree., 


Tf such à purchaser; refuses. tọ, vacate the: property 


e E 


[oc ÓBÉNBRALUNDEE - : . 


L i Order 
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after a decree has. been gassed, delivery-of possession 
may. be. made to the decree-holder by remov- 
ing the purchaser under O. XXI, r. 35 of the C. P. C, 
and in case of his, remistance- to the execution of the 
decree an order may be passed under r. 98 of O. 


* XXL C Qoram NABI OHAPAWALA v. F, W. NEEDHAM 


> à 1004 
——— —— S. 47,0; XXI; rr. 58, 61, 63, O. XXXIV, 

r. 6—Mortgage decree—Execution of decree—Objec- 
- tion by judgment-debtor that that property not liable 

p sale, dismissal of—JAppeal whether lies-—Proce- 

"ure. Ae 

In the course of the execution. of a decree under 
O. XXXIV, r. 6 of the C. P. C. certain items of pro- 
perty were attached: and. proclaimed for sale. The 
judgment-debtor objected to the sale. of some of the 
items of thé property on the.ground that he gdid not 
possess any saleable. interest in thems. "The objection 
was-dismissed on the ground that.it was not:bona . fide 
and was made very late. On appeal: ` 
. Held, (D) that the order of the-Executing Court dis- 
missing the objection was open to appeal; 

(2) that the Executing Court should have inquired 


` into the merits of the.objection and should: not have 


dismissed it on the ground of. its.having. been prefer- 
red at.a late stage and not being bona fide. O 
TacHMaN Prasap-v, MIRNALUNI Desr, 100. & A. L. R.o 
1392; 1 O: Wi N. 857; 28. 0. C. 175 997 


S. 47, O. XL, r. 4—Execution of decree — 

) agavnst, person, not party—Appeal, whether 

lies—Order against Receiver—Second appeal, whe- 
ther competent., ; 

` No appeal, lies against ar order passed in execu- 
tion proceedings against.a -person who is not a 
party to those proceedings. 

An.order passed against a Receiver directing him 
to pay back the amount realised by him from the 
sale of the attached property is app@alable but no 
second, appeallies in.such a case. A Jwara, PRASAD 
v.:OnvrrAN,, L. R. 6 A. 36 Oiv.; (1925) A. I. R. (A) 398. 

. 161 

————— ss, 50, 146; O. IX,.r. 13—Ex parte decr 
r—Death of defendant after decree. Legal epi 
sentative, whether entitled.to make-application tos 

set, aside decree—Procedure.. , 

Where a defendant, dies after an, ex parte decree 
has been passed’ against him, his legal representative 
is;entitled. to make an application to set aside the 
ex ‘parte decree under O. IX, r. 13 of the C. P. C. 
and is.not. bound to wait till he is actually brought 
onthe record- as. legal representative under s. 50 of 
the Code. O Droxi v. JUGUL KISHORE, 10 O.& A. L. 


R.: 1001; 27 O: O. 299; 1.0. W. N: 699; (1995 
R, (0) 310 - MET 
——— — $758: See Hrypv Làw:--Dznr- 181 


—— —— S. 60 (Q)—" Agriculturists, meaning of. 

An’ agriculturist is. not a. person who. óbtains his 
livelihood otherwise than by cultivating himself or 
through his:servants, even if'he. may have some sort 
of interest in a field or- two. O Lacuway Dass. 
"Parmae, 10.0. & A. Li. R: 1275; (1925) A. I: R. (0) 
0365 .. EG eee 700 
ae. S: ^ (n)—Execution- of * dgeree—. T 

ment might to future ere eee : c s 

A dispute between- one M. and:his wife-with r : 
to the dower-debt due to the latter was ao 
arbitration. and the arbitrators made an award which 
declared. that the- property: of M. should, fjon? the 
date of:the award, be construed *tp be the-propertye . 


. tained by himself by way of 


' entitled to attend there fof 


jets 92 — Collector's sanction for suit with 


ri 


E Li t 
* d i . 8 


a 
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ot hid wife but that M. shoulg be.sllowed to remain 
in possession of the property. and to Manage it and to 
collect the income. Out of the income M. was to 
pay a certain bum to his wife, éhe palance being re- 
maintenance and also 
.o enable him, to pay his debts. A creditor of M. * 
obtained a simple money-decree against him in 
respect of a debt incurred by M., and ‘in execution of 
that decree sought to attach and sell Ms right of 
possession as a life-tenant in the property acquired 
by him under the award: ¢ . 5 
Held, that what was" reserved to M. under the award 
was something more 'than a mere right of future 
‘maintenance within the meaning of 3,60 (n) of the 
Q. P. C. and was not, therefore, exempt from attach- 
ment under the provisions of that section. A MAHFUZ 
Aut KHAN v. RADHA Kisten, 93 A. L. J. 148; L. R. 6 
,..133 Civ.; (1929), A: I. R. (A) 297 477 
s. 64. See Limrtarton Aor, 1908, Scs. I, 
Arts, 137,138 - | 349 
-. s. 92. See Couer Fers Act, 1870, Bou. Il, 
ART. 17, 4 ne 801 








certain prayers—-Suát omitting some : prayews, main- 
tainability of. z AMETS 
e, Where AA sanctioned .the'institution of a 
guit under s. 92, C. P. ©., for removal of .a trustee, for: 


' getting, aside certain alienations by him, and for 


recovery of the properties from the alienées, but the 
plaint as ultimately filed omitted e 
and asked only for the removal of the trustee: | — 
Held, that the. suit was-not maintainable and that | 
the plaint must consequently be rejected, M ALLA- 


BAKSH MIRA -MOHADEEN 4. Faxruppin, 21 L. i 4b. 





, (1925) A. I. R. (MJ 636 - e ( 
: s. 92— Interest in trust—Suit in respect of 
place of worghip—W orshippers, whether competent 


| Scheme—-Provision for continued 


to sue. 


In the case of a temple -or,a mosque, persons 


purposes of worship are ' 
dimust, as such, be held to-possess a 
to support a suit under s. 92 of © 
SINGH v. KIRPAL SINGH, 5 
A. I. R. (L.) 189 111 
s. 92—Public trust—Grant, whether to 
“Archakag or deity—Long enjoyment, effect of— . 
' supervision. by 
whether ultra 


beneficiaries, an 
sufficient cu : 
the O. P. C. ARINJAN 
L. 455; 1 L. O. £39; (1925) 





. Court, undesivability of—Scheme, ’ 
8. ii ee 

id In considering the question whether the grant of ' 
an inam was to a temple or to the Archakas thereof 
personally, burdened with the performance of daily 
worship, the evidence of user and enjoyment, ,how- 
ever long uninterrupted and unquestioned, would be 
evidence $f the grant only, in the absence of any - 
reliable or cogent evidence with regard to the terms - 


` of the grant itself 'or in case of any ambiguity ‘in 


Where the grant. is clearly to the “mana- 
ger for the,time being of the temple” and referred 
to as Devadagam, subsequent decree, transactions, 
and other dealings amongst members of the’ family 
of the Arekgkas, indicating that the properties, are 
being treated gs their own, are not of any evidentiary - 
value in the absence of the parties or persons Im- 
terested. in, setting up the rights of the temple as 
distinguished from the Archakas. ; 

It is undesirable that Courts should assume, ihem- 
selves thg. continhed, supervision of institutions for - 
te management of which they» are called upon to 


i 
' 


the grant. 


4 e ta 
e i 


the latter two reliefs. . 


` 
. 


. 
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frame schemes. Under such schemes the Courts of : 
Law constitute themselves in some manner, as 
temple committees as the whole burden of such func- 
tions for all time is thrown upon the Courts. It'is 
very undesirable that the Courts should 'be Burdened 
with such tasks. Even in the interests of institu- 
tions themselves, it is doubtful ifesuch provisions are ' 
calculated to promote their. improvement or efficiency. . 
Decrees of Courts making such provisions in the 
schemes framed by them’ are really ultra vires hav- 
ing regard to the express provisions of s. 92. of the 
C. P.C. M AYINAVILLI NARAYANAMURTHI V. BULUSU 
AoHAYYA SasrRULU, 20 L. W. 687; 47 M°L. J. 714; 
(1925) A. I. R. (M.) 411 i . 188 


— — — s. 92, O. XXII, r. 3—Scheme suit —Appeal 

—Death of one appellant—Abatement. 

A suit once instituted by two or more plaintiffs duly 
&uthorised under s. 92 of the C. P. O. does not abate 
in consequence of one ofthe plaintiffs dying during 
the continuance of the suit, and the case.of one of 


. two or' more appellants dying after the filing of an 


appeal against a decree in-such a suit is a fortiori, 


' & case of abatement not resulting from the death of a 


party. M Guram Gouss v. Dost MUHAMMAD Kuan 
47 M.L.J. 745; 20 L. W. 882; (1925) A. I R. (M). 
244 | . , . 666 
————. & 96—Findings neither implied nor em 3 
. bodied in décree— Appeal by successful party, whe- 

M < ‘ 

indings which are neither necessarily implied not 

embodied in the decree have no operative dons and do ; 
not constitute res judicata between the ‘parties and & : 
successful party cannot appeal merely against such. 
findings. ub ; 
_ Where a puis br partition was dismissed but find- 
ings were recorded on certain, issues raised between 
m rk kaga inter sez, - i akan 

: Held, that an appeal by one of the defendants again 
such findings was incompetent. M Pariet vane 
CHARLU v. BAMJI RADHABAYAMMA, 47 M. L. J. 6123" 
(1924) M. W. N. 867; (1924) A. L R. (M) 858 “868. 


—— 8. 96 (3), O. i; T. 10—Compromise decree 
—Appeal, when competent—Addition of parties—. 
Court, discretion of. US 


When a. consent decree has been, made as between - 


5 
D 


N 


some ofthe parties to à suit, the other parties, who. : 


have not assented to the compromise, are entitled -~ 
to appeal against the. decree, provided they’ have. 
been prejuditially affected thereby. ' ; i 
The Court has very wide powers, under the C. P. ` 
C., in respect of addition or transfer of parties. This., 
discretionary power must be exercised in such a way: 
as to achieve. the ends of substantial justice. © :' 
NiRoDE CHANDRA BANERJEE v. PROFULLA  OHANDRA.: 
BANERJER, 40 C.L. J. 535; (1925) A. I R. (C) 421 
. 168 . 

s$. 98. See Lutrers. Patent (Map), cr. 36 

101 


—— —— 8,102. See PROVINCIAL SMALL Cause Cour! 
Aor, 1887, Sou. II, Art. 42. 498 


———-.& 104, Sch. Il—Arbitration Act (IX of 
1899), reference under—Order staying®suit—Appeal, . 
whether competent. - y 
Unless the  provisifns of the’ Arbitration Act," 

1899, are contrary to any of the provisions of the : 

Second Schedulesto the O. P. C., that Sqhedule must $ 

apply to a referegce made under the Act, and cons 4 

sequently any order passed in such Proceedings ie 


i i e 


a 


P a E 
Wol85] o7 0. 
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open to appeal under s. 104 of the Code.’ A KACHAURI 
Mar-KanvaN! MAL v. Watt, MUHAMMAD-ABDUL LATIF, 


(A) 154; 47 A. 179 


— $,105—" A ffecting the decision of the case," | 
‘meaning of—-Order setting aside abatement—Appeal, 


whether lies. LA 
An order setting “aside an abatement-and allowing 
substitution of the legal representatives of the de- 


ceased party is not one which &flects the decision, 


of the case and. cannot be questioned in appeal from 

the: final decree whether such order is passed before 

or simultaneBusly with the decree. ‘ 
The phrase ‘affecting the decision of the case” in 


s. 105 of the C.P. C. ‘means affecting the merits of 


the case or affecting the decision ofthe case with 
reference to its merits. C MOHAMED NURUL AMIN v. 
MONOHAR Soran Der, 40 C. L. J. 588; 
(C.) 473; 29 O W.N. 675; 52 O: 472 


———~ s. 105-Limitation Act (IX of. 1908,, Sch: ' 
I, Art. 181—Mortgage suit—Order setting aside final . 


decree while retaining preliminary decree, whether 
“order affecting decision of the case"—Order whe- 


ther can be challenged ‘in appeal from final decree. 


-Final decree; application for—Proceeding in suit 

or in execution— Limitation. . ` 
* An applicatio to set aside an ex parte final decree 
following an ex parte preliminary decree in a mort- 
gage-suit was allowed. “The notes paper of the Judge, 
however, showed that he had called for written state- 
ment and draft issues. . On the plaintiff contending at 
the time of re-hearing that’ not only the final decree 
but also the preliminary decree which was’ also ex 
parte bad been set aside by the order: 

Held, that the' prayer in the application and the 
order thereon and not-the notes paper ought to be 
considered and that the final decree alone was set 
aside by the order, . . 


An application for a ‘final decree in a mortgage 


Buit is & proceeding in à suit and not in execution, ' which in fact has no existence in law and so ive 


and, therefore, only one application is permissible and 
it must be putin within three years of the prelimi- 
nary decree., ` ur 

An order™setting’ aside an ex parte final decree 
while retaining the ex parte preliminary decree ina 
mortgage suit is an order "atfecting the decision of 
the case" within the meaning of s. 105, O. P. C., and 
its propriety can be challenged in an appeal against 
a decree finally passed in the suit. M. ATRAMSA 


RowrzER v. GANESAN, 47 M. L. J. 641; (1924) M. W. N... 


884; 35 M. L. T. 131; (1924) A. L R.' (ML) 
W. 954 : 


-— ——— 8.107, OKAN, rr. 4, 9—Abatement against 
one respondent— Appeal, whether abates in toto. 
Plaintiffs uncle and nephew, sued to recover pos- 

Session of certain land, claiming it as tenants-in- 

common. The nephew having died, his widow was 

joined as his legal representative. ` The suit having 
been decreed, defendants appealed to the District 


90; v0 L. 
"808 


Court and during the pendency of the' appeal-the | 


widow of the nephew died in November 1919. No 


steps were taken to bringeher legal representative ' 


„on the record up:to March 1921. The Appellate 
Court held that the appeal had abated in toto. 'The 

defendant. filed a second. appeal to the High Court: 
Held, that under O.. XXH, r. 4, sub-r. (3) read with 
8.407 (2), of the, OP: C; the appeal woald abate as 
against the deceased respondent only ad not im toto. 
P SHANKARBHAI MoNOHARBHAI v, Mort Lan RAMDAS BAHA 
. AT 


i 
D 


‘GENERAL INDEX O > . 


(1995) A, L R. 
~*~ 100 


76; (1925) A.L R. (C.) 320; 52 C. 128 
| ———- 8. 


Ad 
1071 


E 
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96 Bomi L: R. 121% (1925)44. I. R. (B) 122; 49 B. 118 

22 A. L. J. 1031; L.R. 5 A. 756 Civ; (1925) A. L R- -—— 
341 


: 197 
“5. 110. See LIMITATION Act, 1908,58. 5 191 

S. 110—Appe@l to Privy — Council—Long 
-~ consensus of opinion—- Question, whether substantial 
"question of law.  - »; 

. Where there is a long consensus of opinion on a 
question of law the matter cannot be treated as a 
substantial question of law within the meaning of 
s. 110 of the O.P. CO. so as to justify an appeal to 
the Privy Council.* Pat.R4uNIRANJAN v. GoBARDHAN, 
1 P L. R. 314; (1924) A. I. R. (Pat.) 271 8 
-- 8$. 110—Appeal to Privy Council—Substan- 

tial question of law, what is. 

"In order that a question of law may be treated as 








: substantial within the meaning of s. 110 of the O. 
. P. O, it must -be debateable or of general iaterest 
^or without previous decisions of their Lordships of 


the Privy Council to guide the Indian Courts, O 


-Harr KrsguN Dass v. MOHAMMAD Sarr JAN, 100. & A. 
: L. R. 962; 1 O. W. N. 608 409 
3), 


— — —- S. 115— Bengal Tenancy Act (VIII of 188. 

s. 158 (b)—Rent suit tried by Munsif specially 

empowered—-Appeal, whether lies—Revision. 

Where a®%econd appeal is dismissed on the ground 
that no appeal lies to the High Court, the decree of 
thelower Appellate Court stands good as between the 
parties and is the only decree which is capable of 
execution. It is also capable of revision by the High 
Court. 

No appeal lies against the decision, in a rent-suit 
of a Munsif specially empowered under s. 153 (b) of 
the Bengal Tenancy Act, where the value of the suit 
does not exceed Rs. 50.. C BURENDRA Krisuna Roy 
v. ABRAS ALI : 760 
— $. 115—Interlocutory order—Revision—High 
Court, interference by. . A 
In exceptional cases the High Court hase jurisdiction 





' fo interfere in revision with interlocutory orders. 


A Judge cannot assume qs a matter of law that 


himself jurisdiction. ` He cannot by wrongly deter. 
mining & question give himself jurisdiction and in 
the same way he cannot by a wrong d¢fermination of 
the meaning of a Statute deprive’ himself of the 


` jurisdiction which properly belongs to him andif he 


refuses jurisdiction in such a case the High Court 
may interfere in revision and set the matter right. 
C RAJANI Kanta Bac v. RAJA BALA Dasi, 29 O. WN. 
115-—Revision pending suit—Suit, co. 

ence of, to arbitration. 

Where the matter to be revised arises out of the 
proceedings of a pending suit, there can be no revij- 
sion till the suit has been decided. A SHAH Munaw- 
MAD FAKHRUDDIN v. RAHIMULLA Suan, L. R. 6 A. 99 
Oiv.; 47 A. 121- h i 502 
- 88. 115, 151—Appeal—Filing wrong decree 
by mistake-— Substitution. of "right decree whether 
permissible—Court, inherent power of— Revision. 

In ùn appeal against a decree, to set aside an 





' award, the appellant filed by mistake another decree 


between the same parties in opposite capaetties, 
appeared that both the parties had the ame mAd 
The appellant asked the Court to allow him to supa 
stitute the right decree. The Court held that there 
"was no provision ‘of the C. P. O. permitting the name 
and rejected the appeal. In revision: 

Held, that the Court had inherent juricdéction 


"under s. 151 of the G, P, O, to alfow the appellang 


- vand- its order must.be-set aside. 


(R)188 ` 


tc nj 


[do 
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,to SuBatitute the decree 
“had failed to exercise juris 


“Vv. MAUNG Po. Tun, 3 Bur, Ley 925; (1925) , A. RT. 


ss. 115, 151, O. Vi, f. 16—Under-proprie* 
tary and: occupancy land, suit -for possession.'of— 
. Order directing striking out- of claim with regard 
to- occupancy: land, legality. of Revision, whether 


. lies. 


iban gastis: ` MIN SE 
. Civil Procedure Gode=1908—dontd.. 


nd in gefusing to, “do 80 
gu vested in it by law , 
R. Mauna Po Tuar.’ 


E 


matter should be: disposed of ene. way or the other 
by formal orders dealing with: the: points. raised. ' It 


„is. not intended that the Courts should be'so techni- 
calas to throw away the application. practically with- 


. out any orders. 


"Plaintiff sued for: possesgign, of tertain Properties ë 


i part - -of them under-proprietary interest and, part 
occupancy interest, in, different -plots of land. The 


‘suit was decreed by - -the First Court but on, “appeal 


: the Appellate ‘Court was of opinion that a‘ suit for s. 


the. recovery of occupancy, land even as, against: 


strangers did not’ lie in the-Civil. Court. and passed ' 


an, order that the plaintiff should strike out, from the 
plaint.the claim for PO of the occupancy lands. 


On revision : 
Held, (1) that the “Order of the lower Appellate: 


ourt afnounted to an order in a “case” within the . 


meaning of s.115 of the'O. P. C.,- inasmuch as-it 
finally settled, the matter, whether, a suit for possession. 


of occupancy ‘land did, lie “in the Oivil- Court; or not, . 


and that, therefore; the order was‘ open ‘to revision; 
, (2). that, the lower Appellate: Court. had no jurisdic- 
tion to pass the order as the order was not necessary 
for. the ends. of justice-or to. prevent any abuse of the 
process of thé Court within s. 151, C. P. C., nor could 


> the. pleading, with regard. to the. occupancy land-‘be » 


l “Jaw shall.be followed and, that, anorder. not j an accord~. , 


considered: as unnecessary. within the meaning of O. VI, 
r, 16 of the C. P. C, 


.Alie- plaintiff. O MALUKA v. PATESHUR SINGH, 10 Ox& 
AL: R. 1062; 1 0.. W. N. 794. 
suis os "115, 151, O. IX, rr, 8, 9—Ploiitiff's 
` Pleader ingructed , to apply for adjournment-—Ad- 

` journment - refused—Dismissal of suit, nature of— 


Application -to set aside, dismissal—Dismissal, whe- ^, 


ther cam be set aside. ds. matter, of. grace—I. legality 

Revision. - `> 

"Where a plaintiff's Pleadér das: instructions to- apply 
only for an` adjournment, and the- adjournment .is 
réfused, it is a tase .of non-appéarance of the plaintiff, 
and the dismissal, of the suit, in. gonseauenee,. is; for 
default of appearance. 


inasmuch as the view which the. : 
lower Appellate' Court: had taken was. disputed by. ` 


203: 


"Oxder 1X, r. 9 of. the O. R, EN gives 'no-powèr, to a. 


Court to set aside’ a dismissal . of a: suit for default 
‘of appearance of the plaintiff < ag ya matter. of ‘grace, nor 
has the Court any, inherent” powe. 0. met aside the 
dismisgal’on this ground. n 

A party who goes.to law. is PREEN insist that. ‘the 






ahce witli the law shall ‘not bé alowed to .be'in: force:. 

When an order is passed wholly-without. jurisdiction. 
tlie. High Courtis bound to interfere in revision and 
not” fo allow the order | io re mainsintforee; -M MANIC- 





“KAM Pria w, MAHU imus 20 LOW. m A 
M: D. J: 199; (923) WES . (M.).2 - 
aman Be 115. ONT È. 10, E» XL; T. etd 


` See PoviNOIL.- SAGE E Courrs. Act, 4002 
‘8, 23. 
= 2'8, 415 RRE dO Brecon cof decree. 
- dle —ABplicatiori. lo .set- aside sale->Procedisre- 
“Buty of Court. b 
‘Ifa litigant. -beliéying - “that! he haa certain valid.” 
gtourids to-urge against.certain proceedings é going on. 
in dis case, puts forward bis grievance in: orm 
oof & -pêtition, ome and equity. require: that” the. 





- order of the lower Gourt,” 
Raza, 100; & A L. Re 1180;-6:0.: W.. N. 861: 


Courts. are, bound to dispose of matters coming: up ` 
for consideration before them hy an adjudication in . 


“some form: or other- whether the sime bean: order’ or 


a judgment or a decree. 
A summary rejection-of am application to sef. sides 


an auction-sale om the ground of. fraud, without am 


enquiry or an adjudication thereon, is not warranted: 


“by law. Such an order: is liable to be*set-aside in: 


r evision; 
(N. ) 289 


N MADHORAO v. MANOHARLAT, (929) A. 12$: $ 
's. 115, o. XXIII, r 1— Withdrawal of suit, 
permission for, after conclusion of trial Irregu- 
larity*-- Revision; EL. 
< Itis the duty of the High Court’ to see that justice, 





‘is properly done and.that: a. subordinate Court does 


not.pass any orders- transparently -fof the purpose: ot. 
avoiding Ahe trouble of writing a judgment. 

After the evidence of both the: parties to à suit: had 
been recorded and a date; was fixed fòr arguments the' 
plaintiff made an application: to the Court for. permis- - 
sion to withdraw the suit, with. leave'to bring. a fresh 


: Suit on the same cause of action and. the Court groa 


such leave. On revision; »- 
Held, (1) that the: Trial Court. -had: exercised - 


] jurisdiction with gross irregularity: and.that mies 


injustice. was done -to.the “defendant By the. praen: 
passed,by the Trial'Oourt ; 

(2) that.in such. circumstances. thes High. Oourt was: 
entitled to interferein revision and-to- "Bet aside- the 
© "RaBBUL-AREIN: v, BABU |, 
324 ° 


———— s, 115; 0. XXIV; r. A--Ekaminátici E i 
witness on commissión, 'réfusal to; onder—Revision = ^ 
' Tütekference by High ‘Court. ' $ 
; There i8 nothing in'law to prevent’ the "High Court” 





^ fom ‘interfering , in revision with’.an interlocutory” 


order refusing to issue a commission for the exatina:' 
tion of a witness, “if the High Court is’ of opinion ~ 
that the order complained of is one which is'caleu-, 
lated to do irreparable injury topa , Party, to the, 


‘suit. 


‘There is nothing in. the C P: Č., which authorises” 
a Court to fix a place where a certain, person: should". 
be ‘brought’ for’ examination. on: commission; nor ‘iss 


' there- anything restricting its power. in. that direction... 


' examined’ at his hote. 


; Plaintiff applied for'a-commission’ forthe examina-. 
tiom of a witness, who was a man of advanced age 
andin feeble health and unable‘to undertake.a.jour-- 
. ney, but "whose evidence was material. to. the-case.set 
up by. the plaintiff. The, Court directed the: issue: of 
a commission but. fixed. the place ‘of examination’ of. 
the witness. at-a distance from his. house where: it' 
was. impossible for the. weno in his: stato of health’ 
to appear. On revision: —, 

' Held, that in. the circumstances af ‘the: case ` the: 
order of. „the Court. amounted: to -a. refusa] to” "issue “ai: 
cómmission.and was likely. to do -irreparable. iAnjüiy 


to thé. ‘plaintifi- -and -the order musi,etherefore, beset- 


aside "witli-a..direction.that. fhe, witness. should. be: 
+. ‘ANANDAQHANDRA PRODHAN,, 





2v. Suk CHAND PRODHAN, ` 
‘ss. 148, 149; O.MVIl,T.. ti Doun pijêr pad. 
“able, on plaint, déficiency, du— Time “owed. for mak-- 
“ing: "p teficihue, RET can, be., eqpended—Deficts, 





Gi à 
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ency-made up after expiry of period allowed, effect 

mun t of Court —Appellate Court, interfer- 

ence by 

Where -å plaintiff lias been given time to make up 
the deficieney in the Gourt-fee payable: on his plaint, ` 
but-fails: to.do-so; jhe Court lias jurisdietion to ex- 
Ens the--time: -för payment fixed by its original . 
order, 

‘Where after -the expiry of the period originally . 
allowed. to a plaintiff. for making up a deficiency’ in 
the- Court-fee leviable:o& the plaint, the deficiency 
is made- wh. by the plaintiff and the Court accepts 
the paymentiand: directs’ that the plaint should” be 
. registered; it must be presumed that: the Court acted 

regularly, and:in-the exercise of ita discretion extended . 
the.time originally allowed for. payment, ofthe defi- 
ciency. ' 

Where, however,.. the order of the Court. is-not 
carried put. and ,no,further extension. of.time is granted, 
the Court, must reject» the.plaint irrespective of the 


fact whether the claim made in the plaint or any 


portion, of. it.has-or has not. become barred by time. 


It. is--of the utmost, importance that, questions, such - 


as; the--one, arising-. under s. 149.0f the C. P. ©. 


should: be left, to the; discretion of, the Court which 


: has todetermine. ‘them, in, the. first. insLance, and the 


exercise of that ` discretion should -not be interfered 
with by an, Appellate Court unless, a yery strong case 
for. interference igmade out:, Pat .BAGHUNANDAM SAHAY 


v. RAM: SUNDER, PRASAD; 41920). Pat, 355;.6 P.L; T. 4; 3 
Bata L. R.:22; (1995) A. I. R. (Pat) 290; 4 Pat. 190 172: 
-— 8.151. : See O. P. ,.1908::5. 11947 196 


m S. 151, O. XLVI, r. 1—Plaint returned by 





two Courts on- groünd-of want of jurisdiction —Re- 
- ference; application, for, whether maintainable 


: Inherent: power of Court- ' 
- Plaintiff filed æ suit'in.the- Court of: the Subordinate 
Judge; but. was,.told, to: go to the Court of, the Munsif, 


When. he, went., to; the: (Court of the.Munsif the latter 
On, an; application ` ` 


declined; jurisdiction, in, the .case.. 
to;the High Gourt, fora: reference. under O.. XLVI, r. 
1 ofthe 0. PO; 

Held; that; the: application for, reference did not lie’ 
but that the Hign, Courts could. take action under 


8: 161 of the: O.P.: Q:: and. pass such. ordérs as-may be 


necessary, for, the; ends. of, justice. : O- JAFAR: Husain ' 
Kaan v. OHOUTHI, 10.0; &.A.- L. R. 1191; 2.0. W. N. 
81; 12.0, E. J; 189. 702 


—— — 0.11410.- See C: P. C., 1908,8. 96:(3) 168 
—— Oz hl. r.. 10 Order striking out ‘defendant's 
name—A'ppeal, hethier lies. . ' 

Itis ‘open to a plaintiff to appeal from the order of 
‘the Court striking out the name of the defendant, on 
the ground that the ‘plaint, disclosed mo cause of action 

against in, Pat KAMJI PANDEY v. ALAF KHAN, 3 Pat. 
859;, (1925) 4. LR. '(Pat:). r > 90 
—— Qul, r 


for ‘possession . ‘OF share, bequeathed, "whether com- 
` petent. | 6 

^ AC widow~ in: possession of her deceased’ busband's 
estate, sold one-Halt’"of tlie estate to- her son-in-law,’ 
and: “bequeathed the Temaining. half to her daughter, 


Zhe widow died; And: the daughter enjered into joint, , 


ogsession of the: whole’ estate“ along’ with her hus- 
band: “A collateral’ of the: deceased fusband brought 
a “sut for kakak of that portion of thé eme 


EXERAL INDEX. - 


„allowed to be cured by an amendment. 


2-—8Sale by widow of half of kusi 
rd estate. to son-in-law—Subsequent devise of other 
Mies daughter —Suit to set aside -sale—Daughter’ 


son-in-law in joint possession—Subsequent suit 
i ? ie . Heid, that the real question in controvers 


Civil Procedure Code-"908—contd. oe 
which was sold*to the Son-in-law. The daughter was 
not, impleaded. Subsequently the collateral brought 
another suit against the. daughter for possession of the 
property bequeathed to her: 

Held; that.as the defendant was in joint possession 
with her husband of the undivided estate at the 
time the previous suit was brought against him, the 
present claim should have been joined with the 
earlier suit and was now barred under O. II, r.2 of 


‘the O, P. C. LMauLA Baknsu v. JIWI, (1923) A. I. R. 


202 


— —— O.ll, r. 2— Transfer of Property Act (IV 
of 1882), s. 68 (c) —Mortgage—H'ailure of mortgagor 
to deliver possession—Suit for possession, dismissal 
of—Suit to recover mortgage-money, whether main- 
tainable—Cause of action, what is. ° 
A cause of action for a suit is the bundle of essen- 


(L.) 556 


tial facts which it is necessary for the plaintif to 


prove in order to succeed. 

Where a mortgagee is entitled to possession ol 
the, mortgaged property and. the mortgagor fails to 
deliver possession the mortgagee becomes entitled to 
: either of two reliefs, viz. recovery of possession or 
recovery*of the mortgage-money. In suing for either 
of these reliefs he is to prove the same facts, viz., 


' that a mortgage-deed had been executed and that? 


the .mortgagor had failed to secure him in possession. 
Proof of these facts would entitle the mortgagee not 
only to possession but also to'a decree for money. 
He is bound, therefore, to sue for both reliefs in the 
alternative in the same suit and where he sues for 
possession of the property ànd fails, he cannot sub- 


“sequently bring a suit against the mortgagor for re- 


covery of the cae RW O Suro | RATAN SINGH 
v. Raw BINGH, 10 O. & A. L. R. 1165;10. W.N. oa 
28. 0.0. 82 

O. Vi, r. 17—Agra Tenancy Act (II of 1501), 


© ss. 164, 166—Suit for profits under s. 164— Plaint 


. indicating s. 165--Amendment. of plaint. 

The nature ofa suit is indicated by the allegations 
made in the plaint, and not by quoting a section in 
the „plaint which. does not apply. 

"Where the plaint in a suit for profits which falls 


. properly’ under s. 164 of the Agra Tenancy Act, 


quotes s. 165 of the Act, the irregularity should te 
A CHANDRA 
BEN v. Momar SINGH, L. R.5 A 335 Rev. 700 


— ——— 0. VI, r. 17—AÀmendment of. plaint—Encro- 
achment—Suit, for injunction— Possession, prayer 
for, addition of. 

Plaintiff, who was the. zemindar, usd the defend- 

, ant, & cultivator, .for a perpetual injunction restrain- 

' ing him from using a certain piece of land over 

which he had encroached. After the issues were 

framed, but, before the trial of the suit, the plaintiff 

applied. for amendment. of the plaint ‘by adding a 

Bei for possession of the portion encroached upon, 
ut the application was rejected on the ground thab 

the eaddition of the prayer for possession would. 

change the nature of the suit: 

between 

the. -parties was- whether the plaintiff hat *lost his 

possession in such a way that he could? not oust the 
defendant and that this was a fit-case in whichethe 
application for amendment should’ be allowed as the 
amendment would not affect the grounds of the claim, 

Oo uU v. ABBAS ALI, 100. & A. L.R. 1188; l 

O; WN, 797 344. 

Q: Vi, r 17—Amensment. op enti ‘ 
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ME c 
"A High Court Vakil, like any owe else, may make 


'.g&. mistake or omission in his pleadings and if he 


.ha8 really done so he is as much entitled as any one. 


* else to put/the matter right bf amendment in order 
. that the real.question in controversy between him. 
“and his opponent may be decided. So far from being 
. Blow: to grant leave to amend pleadings or from pin- 
"ning the parties to the strict letter of their pleadings, 


it is the duty of the Court to assist’ partiesin bring- . 


ing out clearly the real questions jn issue between 


, them. The: questions in econtroversy between the’ 


' parties, however, which should be brought out 
: clearly and decided are, save in exceptional cases, the 
: questions in controversy when the parties join issue, 

that is, when the defendant puts in his written 

statement: They donot include new questions which 

the défendant reither wished nor intended then to 
. dispute but which at a later stage in the proceedings, 
either because he has changed his mind or something 
has happened after he filed his written statement, he 
‘thinks it profitable to dispute. M SUBRAMANIA IYER 
. v. Hrroucoox, 22-L. W. 26 ., 900 


———L OQ. VI, 0. VII—— Plaint, what is— Document ` 


. setting forth 
` «date of. - ' m 

;. A document purporting to tea plaint setting forth 
a’cause of action, and: drawn up substantially in 
accordance with therules contained in O. VI and 
‘QO: VILof the C. P. C. is a plaint though it may contain 
some imperfections. "Vac Tae oh 

. The date of the institution of a suit should be 
reckoned from the date of the-presentation of a plaint, 
'orfrom the, presentation ofa document purporting 
to be a plaint notwithstanding its imperfections. 


cause of acticn—Instituticw of suit, 


S Mrrsv1 BUSSAIN Katsua-Lrp. v. ToTaRaM-BRAGWANDAS,: , 


17 8. L. R. 260; (1925) A. I. R. (S) 21; 26 Cr. L. E 
EI , LE t ` 93 
——— O, VA, r. 7. See POSSESSION, 8UIT FOR 





- Admission, whether can be retracted. i 
Rules 3 and. 5 of O.VUl of the 'C. P. C., must- be 
ead together. Whe words "stated to be not admitted" 
in r.5 must be taken to mean “specihcally stated 
to be not admitted." E M 
. A defentlant who deliberately and under no mistake 
or misapprehension admits a material fact in his 
written statement cannot be allowed, at a later stage: 
jn the proceedings, tó change his front and make a 
new case for himself by denying that fact. ivi SUBR- 
* AMANIA Iver v. HITCRCOCK, 22 L W. 26 | 900 
= .O, Vill, r. 5—Pleadings—Failure.to deny 
: „allegation, effect of. ~-  . H : 
: "The provision contáined in r. 5 of O. VIII of the 
C. P. C, which is applicable expressly to aliegations 
in the plaint and to a. detenaant’s railure to deny 
them, cannot be extended to an oial pieading of the 
defendant, so as to justify an inference fiom “the 
. absence of a reply thereto by the plaintift that «the 
‘latter accepts itas true. N Laxman v. bABUSA 


> Q» IX; rr. 2, 3, 4. 
. 1908, Sog. IeARrTs..181, 182 _ 
e. O, IX, rr. 3, 8— Contract Act (IX of, 1872), 
.& 48—Dismissal. of suit for default in absence of. 











` some defendants, effect of— Fresh suit, whether main- . 


I. tajnable—Joint tenants, liability of, for rent, nature. 
of Sait against some tenants dismissed, - whether. 
*' gan be-continued againat others; -` : = 
e. 


e? - T . 


t0 5. x INDIAN GASĚŠ: 


'95. 
ET O. VII, r. 11... Seg O. P. O., 1908, 5.148. 172. 
2770; VIII, rr. 3, 5 —Denial, what constitutes— 


768' 
See LIMITATION Act,” 


[1955 . 
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Underr.8 ofO. IK of the O.P. O. the liw con 
templates a partial or a total dismissal of a suit for 
the default of the plaintiff, and in either case it 


_ precludeá the plaintiff from bringing.& fresh suit in 


respect of the same cause of action. But a fresh suit. 
in respect of the same cause of action against defend- 
ants-who were absent on: the date of the dismissal of 
the suit is not barred. : : 
The. liability of joint tenants for the payment cf 
rent is joint and several and the effect of section 43 of 
the Contract Act isto exclude the right of any one of 
joint tenants to claim to be sued alongewith his co- 


“tenants, and a judgment obtained against some only 


of tHe joint tenants, which remains: unsatisfied; is no 
bar to a-second suit on the contract against the other ` 
joint tenants. A PARBHU DAYAL SINGH v. TIRBHUWAN 
Sınan, L. R. 6 A. 71 Rev. AP -, 788° 
—— — 0. IX, rr. 3, 8, 9, O. XXXIH r. 15—Appli- 
cation-for leave to sue-in forma pauperis—Dismissal 
for default — Fresh application, maintainability 


of. 

'l'he dismissal of an application for' leave to su in 
forma pauperis for default of appearance does not 
amount to an "order refusing to allow the applicant to 
Sue as a pauper" within the meaning of O. XXXIII, r. 
15, C. P. C., and does not operateasa bar toa fresh. 
application. ; : 

Assuming that ©. IX, C. P. C., is applicable to an 
application under O, XXXIII, where it is not proved 


. that the dismissal of the previous application. was not 


under r. 3 but under r. 8, r. 9 of the Order cannot be 
invoked as a bar tò the maintenance of a later appli- 


_ cation. t 


1t is incumbent on the party who relies on the bar 


of -O, IX; r. 9, O. P..O., to show that the dismissal of 
“the previous suit or application was under r. 8 of 


the Order. M- CHINNAMMAL v. PAPATHI AMMAL 982 


-—————- 0; IX, r. 13, O. XVII, rr. 2, 3—Adjourn- 
ment of case—Defoult in. appearance-—Procedure, 
Where one of the parties to a suit fails to appear 

èn the date to which the. case is adjourned, the case 

falls under O. XVL, r. 2 and not under O. XVII, r. à 

of the U., P.. C, and must be disposed: of under one 


‘of the modes laia down in O. 1X of the Code and 


cannot be considered to have been disposed of on 
the merits. U PurrU LAL v. OnnuTKo, 10.O. & A. L. 
R. 1040; 1: O. W. N: 636; (1925) ALL R: (O.) 360 528 
—— — 0. XIV, r. 2, O. XV, r. 3—lsšue of law, whe- 
ther can bb tried first— Court, power of. : 
both O. X1V, r. 2 and O. XV, r..3.of the O. P. C, 
give ample power to the Court to try issues of law 
first. Lhe power under O. X1V,r. 2,can be exercised 
atthe issue stage, but O. XV,r. 3, empowers the. 
Court to proceed to determine issues of law at a 
stage subsequent to the issue stage: andit is for 
the Court to.aecide at its discretion as to which course 
to adopt. Pat LAcuMI NARAIN SINGH v. RUP NARAIN, 
2 Pat. L, R. 303 f l 29 
————— 0. AV, r. 3. See C. P. O., 1908, O. Sd 
—  —— O, XVII, r. 2—"Make such other order asit 
thinks jit,” scope of—Party taking trme to produce 
evidence—F'arture to appear—CGourtuty of—Decree 
—Apyliwatwn for rg-hearing-- Keviswn. : 
: Where a party has taken time to produce evidence 
and; on the date fixed tor hearing ot that evidence 
he is absent, he Court is bound to proceed: under, 
O. XVL, r, 20% the O.P. O. and, cannot proceed 
+ * ee 


D 


“Wader rese 00 sa de eae 


1 i ‘ m e. 


- Bragos, 22 A. L. J. 1041; L. R. 5 A. 740 Civ.; (1925) A. 
i 2 


Vol, 85; | 
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: The words “make such other order as it thinks fit" 


inr. 2of0. XVIE. O. P. O., do not authorisea Court |. 


to passa judgment on the merits. 

A Court must:be presumed to have passed such an 
order as it could pass according to law, whatever sec- 
‘tion it may have mentioned in its order. 

On the failfre of the defendant to produce his 
evidence on the date fixed for the purpose, the Court 
decreed the plaintiff's suit for redemption. The de- 
fendant treating the order as one passed ex parte 
applied for re-hearigg. This application was dis- 
missed, the Court holding that the application did 
.notlie and the defendant ought really to appeal 
from the decree. On appeal to the District Judge, 
that Court came to the same conclusion and dismissed 
the appeal. The defendant applied in revision to the 
High Oourt: j 

Held, that the decree passed ' was an ex parte 


decree, and inasmuch as the District Judge refused - 


to exercise the jurisdiction vested in him of 
hearing an appeal from.the refusal of the Trial 
Court to grant an application for re-hearing, the High 
Court could interfere in revision. A Ram ADHIN v. Ram 


I. R. (A.) 182; 47 A. 181 7 
—— —— 0. XVII, rr. 2, 3—Adjournment of case— 
Failure of defendant to appear—Order of Court, 
nature of-—Application to set aside order, whether 
competent—Revision—High Court, whether will inter- 
_, fere—Ex parte proceedings—Court, duty of. 


When a defendant does not appear on, the date 


to which the hearing of the case has deen adjourned 
at his request, and the Court proceeds to dispose of 
the suit, the order of the Court must be presumed 
to have been passed under O. XVII, r. 2 of the C. P. 
©. in the absence of anything tothe contrary. 

Where there is a refusal to exercise a jurisdiction 
which was undoubtedly possessed and there is an 


. appealto the District Judge and the District Judge 
. comes to the same conclusion as the Court below, an 


application in revision would lie against the orders 
of both the Courts. 

Where a party absents himself, whether on an 
adjourned date or not ànd whether he has taken time 
‘to produce any particular evidence or not, the pro- 
visions of O. XVII, r. 2, C. P. O., become applicable. 

A Oourt by purporting to decide a case Before it 
‘as a contested case, where, as a matter of fact, the 
contest has ceased owing to the absence forthe time 
"being of.a party, cannot deprive ths absent party 
from showing to the Court that he had a very good 
reason for his absence. 

Where a defendant has filed a written statement 
denying some of the allegations of the plaintiff and 
issues have been framed on the pleas raised, the 
Court is bound to consider the issues and decide them 


even if the proceedings are ex parte. A GANESHI LAL- 


. HARNABAIN v. Desr Das, (1925) A. I. R. (A.) 267; 47 A. 


340 470 
O. XXI, r. 2— Satisfaction of decree, ap- 
plication to record —Receipt given by decree-holder 
—Diseretion of Court. E f 
Where a judgmenttlebtor has obtained from the 
decree-holdfr a receipt reciting satisfaction of the 
decree on a promise by tpe former which he has 
never attempted to discharge, it is within the dis- 





. eretion of the Court to refuse to record satisfaction of 


the decree, under O..XXI, r. 2 of the O. P. O. M 
GANGADHARA MUDALIAR v. EKAMBARA MUDALIAR, 20 L, 


e, W, $49; Q935).A. LR. (.)208.— 676 


GENERAL INDEX, 


1075 
Civil Procedure Cotie—1908 *contd., 
——— 0.°XXI, r.* 36, See RANGOON Sur Cause 


Court Act, ss. 17, 23 501 
O. XXl,er. 90. See HINDU Law 1014 

———— Q. lr. 90. See LIMITATION Act, 1908, 
s. 18 2 622 





-O. XXI, r. 90—Court sale, setting aside of— 

Low price—Onus of proof. 

On an application to set aside a Court sale under 
O. XXI, r. 90,0. P. C., it is necessary to prove that 
there was material iwegularity or fraud in publishing 
or conducting the sale and that the irregularity or 
fraud so proved caused substantial injury to the parties 
who. seek to set aside the sale, the onus of proof being 
on the person seeking to set aside the sale. The mere 
fact that the price fetched under the sale is low is by 
itself no ground -to set aside the sale unless there has 
been irregularity or fraud by reason of which the price 
fetched was low. M GANAPATHI PILLAI v. MALAIPERUMAL 
OHETTIAR, 20 L. W. 736; (1925) A. I. R. (M) 202 342 


— — — 0. XXI, r. 90—Execution of decree—Sale, 
proceeding to set aside—Sale, whether can be set 
aside by compromise. 

The procedure for setting aside an execution sale 


“is prescribed in O. XXI, r. 90 of the Civil Procedure 


Code and it is not open to the parties to adoptoany 


' other method of having the sale set aside. 


An execution sale cannot be set aside by a com- 
promise between some of the parties to the proceed- 
ing in which the sale took place in the absence of 
the remaining parties. C BHUPENDRA Natu LASKAR v. 
Rat OHARAN PUREAIT , ` 529 


—— ——— 0. XXII, r. 2—Appeal—Death of one of seve- 
ral respondents, effect of —Abatement. 

Where during the pendency of an appeal by the 
plaintiff in a suit for ejectment against several sets 
of tenants who hold distinct plotseof land which are 
separately described in the peni some of the tenant 
respondents die and their legal representatives are 
not brought on the record within the period of limi- 
tation, the appeal does not abate im toto, it abates 
only with respect to the interests of the deceased 
tenants aud those respondents who were joint with 
the deceased respondents. © Gopika Rasan Roy v. 
ATAL SINGH - |. °678 


- O. XXII, r. 3, O. XLI, r. 4—Partnership suit 
—Decree against partners-—Appeal—Legal represent- 
ative of decéased appellant not brought on record, 
effect of—Abatement. 

Ordinarily, to a partnership action, all thë partners 
must be made parties, since an account cannot be taken 
in the absence of any partner. A plaintiff, therefore, in 
a partnership action is liable to have his suit dis- 
missed if he does not make all the partners parties 
to his suit, 

Where, however, plaintiff prays for and obtains 
a decree for a lump sum against all the other part- 
ners of the firm, the defendants putting forward 
& common case, and there are no disputes among 





- the latter themselves or any rights or obligations to 


be determined or adjusted, inter se, the omission 
in an appeal by the defendants, to Dring on record 
the legal representatives of. one “of the "deceased 
&ppellants is not fatal to the sustainability of the 
appeal. M GANGULU NAIDU v. NAMINENI CHENGAMA 
Nat, 47 M. L. J. 871; (1925) A. I. R. (ML) 237 397 
* — O, XXII, r. 4—Appeal—Death of respondent 
—Legal represengative, failsre to substitute—Ahate- 
MEN . : 





, L] ; 
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'. Where inan appeal against & joint? decree the 
appellant fails to bring on the record the legal re- 
` presentatives of one of the joint dæreg-holders who 
dies during the pendency of the suit, the appeal 
abates under O. XXII, r. 4 of the C. P. O., as against 
the heirs of the deceased decree-holder only, but the 
result of such abatement is that the appeal becomes 
imperfectly constituted. and, in the absence of a neces- 
sary party, the Court cannot proceed to decide the 
appeal on the merits. A Dava Ram OJHA v. RAM 
NARAIN : ] 563 


-—— —— 0, XXII, r. 4—Death of some of several de- 
fendants—Abatement, extent of—Application tò set 
aside abatement—Procedure, > 
Where dome of the defendants toa suit die during 

the pendenc of the suit and their legal representatives 

are not brought on the record within limitation, but 
an application is subsequently made for setting aside 
the abatement, it is desirable that the case of each of 
the deceased defendants should be dealt with on its 


' merits and that it should be held with regard to each. 


of them whether the suit has abated and if 80, 
whether there is no just cause for setting aside the 
abatement. ' . : 


Ina suit for ejectment against several tenants soms 
of the defendants died during the pendency of the. 


suit eni their legal representatives were not brought 
on record within limitation. lt was found that in 


their written statements the defendants had stated. 


"with precision exactly what plots they were indivi- 
dually and separately in possession of, so that if was 
: possible to grant fo the plafbtiff, if he succeeded on 
the merits, a decree ior ejectment with regard to 
Specitic plots against each set of tenants: 
Held, that under the circumstances the result of the 
. death of some of the defendants. was that the suit 
had abated with regard to the interests of the deceased 
defendants alone and could -be proceeded with with 
respect to the interest of thè gurviving defendants. C 
Tara PRASANNA SINGH v. RANJIT LAL 553 


O. XXII, r. 4—Pre-emption suit, appeal in— 

Death of one of vespondenis—A ppeal, whether-abates 
'—Payment of cofsideration money, efect of. 

Where, in a pre-emption suit, 

against a decree allowing the claim of four plaintifi- 


pre-emptors, and theappeal is decreed in ignorance: 


of the fact that one ot the respondents was dead, and 
the suit 18 dismissed, the whole appeal abates and con- 
sequently the appellate decree is a nullity. 

Thé fact that, the consideration money has-been 
paid by all the pre-emptors jointly without specifica- 
tion of shares in terms of the decree of the Court 
of first instance, in the said Court, before the appeal 
is heard, makes no difference; so faras the question 
ofabatement is concerned. A WAJID ALI BHAN v. 
PURAN SINGH, 22 A.L. J. 994; L. R. 6 A. 39 Civ.; (1925) 
A. L R. (A.) 108; 47 A. 100 . - 66 


O. XXII, r. 4, scope of—Death of party— One 
0f several Legal representatives already on record— 
Sutt, whether abates—Beluted knowledge of death of 
deceased—Abatement, when can ve set aside, i 
The 1&ct that*one of the legal representatives of 

& deceased respondent is already on the record, .but 
not as such, does. not relieve the appellant from the 


‘duty of applying for the substitution of the legal" 


representatives of, the deceased. . 
Rule 4 of O. XXII, Ø. D. C, dags.not require that 
all tho legal representatives should be on the record, 


E 
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i 2 
‘and if one of them is properly brought on the record 


as legal representative there will be no abatement, 
The Court will set aside an abatement where it 
appears that the appellant lives at a distance from 
the residence of the deceased respondent and the 
application is.made within time from the date of the 
knowledge of the death of the decefsed. Pat Lino 
Sonar v. JHAGRU Sanu, 3 Pat. L. R. 97; 3 Pat. 853; (1925) 
A. I. R. (Pat) 123; 6 P. L, T. 813 25 


—— — —- 0. XXII, rr. 4, 9. See C. P. C., 1908, s. 107 
. . 197 
——— 0. XXII, rr. 4, 9, O. XLII, r. 1 (K)- Appeal 

— Death of respondent—Application for substitu- 

tion not filed within limitation—Procedure—Order 

refusing application filed after expiry of period— 

Appeal, whether, lies—Ignorance of death—Negli- 

gence and delay, absence of. : 

When during the pendency of an appeal a respond-. 
eht dies and. no application for substitution of his 
legal representatives is made within the period pres- 
cribed by law, the appeal abates automatically under 
the provisions of O. XXL, r.4 of the O. P. C, and 
an application which is thereafter made for substitu- ` 
tion or tha legal representatives of the deceased must 
be treated as an application for setting aside thé 
abatement snd then for substitution, An order res 
jecting such ai application.is opan to appeal under 
the provisions of O. XLLII, r. 1 (x) of the Code, which: 
is applicable to the abatement or di.missal of an 
appeal as well as to the abatement or aignissal of a 
sult. pi 
: Once the respondents toan appeal are served with 
notice of the appeal it is not the duty of the appellant 


‘to be on the looxout and to be always enquiring as to . 
‘whether the respondents are alive or dead. i 


One ofthe respondents to an appeal who was-a 
párdanashin lady residing in the interior ofa dis- 
trict other than that in which the appellant lived and 
who had been served with notice of the appeal, died: 
before the appeal came on for hearing, and an appli- 
cation for suvstiution of her legal representatives waa 
made after the expiry o£ the period prescribed torsuch 
an application, The appellant alleged that he had 
become aware of the death of the respondent only a 
week before the application was made: 3 

Held, (1). that the application must be-treated as an 
application to set asiae the ‘abatement under OQ, XXII, 
r. 9 of the C. P. C, as the appeal had abated 
automatically qn the expiry of the period prescribed. 
for making an application for substitution ; 

(2) that under the circumstances of the case the 
abatement should be set aside as the appellant had 
not been guilty of any negligence or delay. Pat Hanr 
SARAN SINGH v. MOHAMMAD Meapat Hussain, 2 Pat, L. 
R. 279; (1923) A. L R. (Pat) 162 1010 


O. XXII, r, 9—Suit against defendant through 
trustee—— Appeal by defendam himself—Wanenses, 
payment of, by trustee—Death of appellant —F'ailure 
to bring legal representative on record—Abatement,- ` 

' A suit against one D, through one M the trustee 

pf D's estate, havirg been decreed, D himself filed 

an appeal through Couisel but died during the pen- 
dency of thé appea. and no one was bréught on the 
record as his legal representative. M paid the expenses 





-of the appéal and an application was made cm his 


behalf stating that the suit had been against the 
estate of D and tfat the appeal also had keen filed on 
behalf of that estateand praying tha M may be shown 


in the appeal as representing the estate, M was note 
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however, brought on the record as a party to ‘the 
appeal. -At.the hearing, an oral application was made 
on behelf of M that N, the son of D, should be brought 
on the record as the legal representative : 


' Held, (1) that as D alone’ had preferred. the appeal: 


and nobody had been brought on the' record as his 
legal representatiye,*the appeal had abated:  - 
- (2) that the payment ofthe expenses of the appeal 
by M did not necessarily make him a, party ; 
(3) that the application for bringing N on the 
' record was untenable, having been made after the 
lapse of a considerable time since the death of D. L 
DavraT Rar v. LILA Ram, (1923) A. I. R. (L.) 470 82 


O. XXIII, r. 1—A pplication for leave to with- 

- draw suit with liberty to bring fresh suit, disposal 
0f —Procedure. EN 

: Where an application. is made for leave to with- 
draw .a suit with liberty to bring a fresh suit, but 
the Court sees no reason to ,grant such leave, it 
should simply refuse the application and procesd 
with the suit; or give the plaintiffan opportunity of 
accepting or refusing an unconditional withdrawal. 
“It has no jurisdiction to pass an‘order on such appli- 
vation granting leave to withdraw the suit but 
refusing leaye.to “bring a fresh suit. A NaTHJI v. 
TLANGURIA, L. R. 6 A. 62 Oiv.; (1925) A. 1. R. (A) gik * 


—— — 0. XXIII, r. 3—Compromise by. some of 
parties to sutt—Court. whether can reject com- 

` ponie MP . NEA 
"here some only of ‘the parties to a suit join in 
a petition of compromise the other parties are entitl- 
ed to object to the compromise being recorded, and 
if they show good cause the Court has discretion to 


refuse to grant a decree in. terms ofthe ani si 


C Gorka Raman Roy v. ATAL SINGH 


— 0. XXX, r. 10—Suit against firm, nature of 
'—Person carrying on business ‘under another name, 
. suit against—Defendant dead at time of suit. 





law: - oh i 

' A suit against & firm is essentially a suit-against the 
partners constituting thefirm. If a' suit is’ brought 
&gainst.a firm in the firm's name and a decree is passed 
for the plaintiff, itis' a'decree against all the partners 


constituting the firm assuming that they were all, 


&live at the date.of the suit and decree. ‘If a partner 
dies-before suit and the suit isagainst-the firm in the 


firm’sname, the suit is one solely against the surviving. ` ' 


partners and judgment can only be obtained as 
against tlie surviving partners and be enforced against 
them'and against the partnership assets. 

When a person carries on business in a name 
other than ‘his own and a suit is brought against 
him: in the-name in which he carries on business, the 
suit is essentially one against him and he is the sole 
defendant in the suit. If he dies before suit, and a 
suit is‘ "brought against him-in the name in 
‘which ‘he carried on business, the suit is against a 
dead man and it is a nullity from its inception. -The 
suit being a nu@lity, the writ of summons issued in 
the: suit, by whomsoever aczepted, is also a nullity. 
Similarly, any order made in thé, suit allowing 
amendment of the plaint by substituting the legal 
fepresézitative pf the deceased as defendant and allow- 
ing the suit to proceed against himeis also a nullity. 


Jt. is immaterial ‘that the suit. was -brought-bona fide i 
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There is no such thing as a firm known to the: 
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and in ignoraneg of the death of such person. B Rae 
PRATAB BRIJMOHANDAS v. QAVRISHANKAR KASHIRAM. 95 
Bom, L. R. 7; (1924) A T. R. (B.) 109 464. 
———— O. XXXIV,” f. 1—T'ransfer of Property Act 


." GV of 1882) s. 91—Attaching creditor—Right of 


- redemption. 

. The statutory right igiven by cl. (f) of s. 91 of 
the Transfer of Property Act can be exercised only 
by & judgment-ereditor of the mortgagor when he 
has.obtained execution by attachment of the mort- 
Eagor's interest in the-p&operty, but an auction-pur- 
chaser in execution of such a decree sheds hig 
character as attaching creditor by such a purchase 
and is not entitléd to redeem. 

, nO. XXXIV, r.1, ©. P. O., the expression "having an 
interest either in the mortgage security or in the 
right of redemption" does not include a pereon who 
has a mere statutory right to redeem given to him 
under cl. (f) ‘of s. 91 of the Transfer of Property 
Act, and ‘the expression “in the right of redemption” 
means and refers only to an interest in -the estate 
itself which is called the equity of redemption. 
M SusRAMANIA OHETTHAR v. SINNAMMAL,. 20 L. W. 761; 
(1925) A. I. R. (M5 266 312 


— — —'o. XXXIV, r. 6. See Himnu Law — - 963 


—— —— 0. XXXIV, r. 6. See PROVINOIAL INSOLYENCY? 
Act, ‘1907, ss. 24, 44 > > , 543 
————- Q..XXXIV, r. 11—Redemption -swit--Deeree 
„for possession and recovery of surplus profits— Execu- 
tion of decree barred— Fresh suit, whether lies. 
Where in a suit for redemption of a usufructuary 
mortgage the plaintiff'alleges that the mortgage has 
been satisfied out of the usufruct and he claims pos- 
session of the property and of the surplus amount re- 
ceived by the mortgagee’ out of the profits, and a 
decree is passed for possession and the surplus amount, 
the deeree is purely one for recoverw of possession 
and recovery of.moncy. After the passing of sucha 
decree the rights of the mortgagor and ‘mortgagee 


; become merged in the decree and the mortgage is 


no longer subsisting. The mortgagor's remedy in 
such a-case isto take possession of the mortgaged pro- 
perty by execution of the decree ang to realise.the 
surplus by execution. T€ he allows this remedy to 
become barred by time it is no longer-open to-hirh 
to evade the‘Law of Limitation and bring & new suit 
for redemption with a view to seek the same relief. 
A BURAJPAL SINGH v. Sanis SINGH, L. R. 6 A. 104 Civ.; 
(1925) A. I. R. (A) 323 749 
— —— 0. XXXVIII, r: 6 —Suit on mortgage—Attach- 
‘ment before judgment, application for— (Properties 
other than mortgaged properties, whether liable: 
“Where it appears in a.suit on a mortgage ‘that the 
mortgaged property is not a sufficient sevurity and 
the .mortgagee will have: to claim a personal: decree 
eventually, he can obtain attachment before judgment 
of properties other than the ‘mortgaged ‘properties if 
he satisfies the Court that circumstances entitling 
him to such an attachment exist Pat Jorresovez 
Dest v. RAGHUNATH PATHAK, 3 Pat 966; (1925) Pat. 63: 


' 19257A I-R. Pat) 291 


94. 
+ 0. XXXIX, r. 1 (b)—Injunctione* Plaintiff, 

what must prove. er: . o . 

No injunction can be granted under O. XXXIX, r. 
1 of the OC. P. C: unless ‘the plaintiff proves’ by 
definite -evidenee .that ithe defendant threatened or 
intended, to remove or dispose of his ‘property with 
a view to defraud his creditora. . L KALIAN ingi v. 
SHanNo, (1924). 4, IR, (L.).718; 6.19. Ju. Jy:298 -88° 
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— O. XL, r. 1—Receġver, appointment "of— 
s Mortgage-suit—Right to receive rents and profits, 
-whether essential. . 

., Sub-rule (2) of r; 1:of O. XL €f the O. P. C. refers 


to.the case of removal of a person other than a party , 


‘to the suit, and it does not debar the: Court from 
- removing one of the parties.to the suit from the 
"possession of ‘the property. 


` There is nothing in r. lof O. XL ofthe C. P. O.,- 


which excludes mortgage-suits from its operation and 
2 Receiver can, therefore, beeippointed in a mortgage- 


siit. = : 
“Order XL, r.l of the C. P. O. gives the widest 
power to a Court to appoint a Receiver of any pro- 
-perty whenever -ib. appears to the Court to be just and 

' eonyenient. -The existence in the plaintiff of a right to 
receive gents and -profits is not an essential pre- 
requisite for the exercise of this.power. = 

'. A Receiver ean: bé appointed in a mortgage suit 
where thesecurity is insufficient for the realisation of 
ihe: decree by its sale alone. L Paras RAM v. PURAN 
Mar-DrrrA Mat, 1 L. O. 21 ^ . 737 


,O. XL, r. 1— Receiver, appointment of—Suit 


an for partition—Party to suit when can, be appointed. 
. Itis a-settled rule that one.of the parties to the 


.oaüse shall not.be appointe& Receiver without the: 


consent ofthe other party unless a very special case 
ismade. . d $0 "a 
This rule is no doubt subject to exception in part- 
,nership and partition cases but the exception is 
limited to such cases where there is no charge of 
misconduct against a’ payty and it is not unsafe to 
. trusthim. Pat Buaewan Das v. SHEONANDAN PRASAD 
Sanu, 3 Pat. 964; (1925) A. I. R. (Pat) 293 


————— O. XL, r. 4. See C. P. O., 1908, 5.47 161 
O. XLI, r. 5. See REGISTRATION Aor, s. 77 
e^ I 192 
O. XLI, r. 17— Counsel instructed to apply 
for adjournment—Adjoyrnment refused—Dismissal 
of appeal, nature of— Appeal, whether lies. ' £ 
The mere attendance in Court of a Counsel on be- 
halt of the appellant who is not prepared to argue the 
case does not'angount.to an appearance of the appel- 
lant’ within the meaning of O. XLI, r. 17 of the.C. P: 
G., and the consequent dismissalof thé appeal must 
be' regarded as a dismissal in default and is riot open 
to appeal | PME : a 
A Counsel on behalf of an appellant made an appli- 
cation for-adjournment of the hearing of the appeal 
and on the adjournment being refused stated that he 
was not in a position to argue the appeal. The Court 
.then referred to the’ judgment of the lower Court'as 
‘clear and well-reasoned and remarked that there was 


nothing on the face of it to suggest that any mistake 


had been made ‘either in law or in fact. It wound up 

with the remark - "The, appellant's Counsel being 

unable‘to argue the appeal I have no alternative, 
therefore, but to dismiss the’ appeal with costs:" 

. Held, that the order dismissing the- appeal’ was 

really one’ dismissing it in default and was "not 

- appealable. `O MURLIDHAR v Fair BAKASH, 100. & 

- A, b. R. 149:1 OW. N. 7367 28 0. 0. 168. 

— 3 O. XLI, r. 27— Appeal — Additional 'evidence, 
admission  of—Discretion of Court. d 
Béth.underthe general law and under O..XLI r. 

27 ‘of the O. P. O., an Appellate Court may fora 

: substantial cause, admit additional evidence in appeal, 


but the question fs one of discretion. Pat Jrran DUSADH. 


v. JAWAHIR SINGH, £025) A, T. R^(Pat)5004 - . 489 


Ys . SIX 
e. PN . Ns 


. INDIAN CASES, 


93 


811* 


i . 
| feb 
Civil Procedure Gode~1908—contd. — , l 


————— 0. XLI, r. 27—-Appeal—Additional euidence, 
admission of—Evidence, whether can 'be' admitted 
on application of party—Procedure. ‘ 
Under O. XLI, r. 27, O. P. C, an Appellate Court 

has power to reéeive additional evidence in appeal: 

not merely of its own motion but also on the appli- 


-~ cation’ of parties. 


. 

` When the application is by a party to receive ad- : 
ditional evidence, the Appellate Court can make an 
order upon thé application even without hearing the 
appeal, although in most cages it would be desirable ' 
to hear the application and the appeal together if- 
possible. M 'BRauua SUBBAYA v. Kanala, 20 L. W. 840; + 
48 M. L. J. 32; (1925) A. I. R. (M.) 181 . 385 `. 


— ——— O. XLI, r. 27—Appeal—Additional evidence, 
admission of—Reasons recorded in judgment. 
Where an Appellate Court does not record at the 

time when it admits additional evidence, the reasons 

for the ddmission of such evidence, but records those 
reasons in its judgment, this amounts toa substantial 
compliance with the provisions of O: XLI, r. 27 of the 

C. P. C. A Ram CHARAN v. LAL BIHARI, 676 


——— O. XLI, r. 33. See Possession, suit for 95 
O. XLI, r. 33-—Appellate Court, “powers-0f— 

Grounds for varying decree under appeal. : 

Per Fawcett, J.—Under O. XLI, r. 33, C. P. C. 
the Appellate Court has powerto vàry the decree 
under appeal, not only for error, but also on grounds 
which have'come into existence since it was passed. B 
BSHANKARBHAI MONOHARBHAI v. MOTILAL RAMDAS Sana, 96 
Bom. L. R. 1217; (1925) A. I. R. (By) 122; 49 B. 118 197 
————'Q. XLI, r. S8—A ppellate Court, powers of—: 

Interference in favour of non-appealing respondent 

—Principles applicable—Discretion. of Court-— 

Grounds for not filing appeal. a 

The powers of the Appellate Court under O. XLI; 


r. 33, OP. O, may be exercised notwithstanding 
that . the appeal -is as to part only -of 
-the decree. They may be exercised in favour of 


all or any of the respondents or parties, although 
such respondents or parties may not have filed any. 
appeal or memorandum of objections, but nòt against a 
party not before the Appellate Court, without hear- 
ing him and without affording him an opportunity 
-to show catise or argue against it. z i 
Where,2 respondent when called upon tọ support 
the-judgment of thé lower Court supports it, or is 
able to-do so, not on the ground on which the: 
lowér Court has based it, but on more’ fundamental 
grounds “which may go to the very root of the case 


'. of the appellant, it. becomes necessary.for the Court 


of Appeal for the purpose of deciding the appeal to 
give its-decision on those more fundamental grounds. 


.lf in coming to a conclusion on such fundamental 


grounds, the Court finds that the result of giving 
effect to its decision on the fundamental , quettion 
or questions involved would be to render illogical . 


“or illegal that portion of the decision of the lower 


Court which has not been appealed against, then. 
subject ‘to the Court not making an order against & . 
party behind his back the Court is empowered to: 
make the decision as'a whele logical and consistent. 
The question, however, is one for the Sudicial ‘discre- 
tion of the Court. any case in which there dre 
grounds justifying a party in not filing an appeal or 
temorandum of objections, judicial discretion may 
properly be exercised in his favour. ° 
Where a partie does not file an appeal or memo- 


ranum of objections agains}. the decree owing (o. 


D 
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judicial authorities being against him, which authorities 
ara subsequently overruled, there is sufficient excuse 
ur not filing the appeal or memorandum of objec- 
ions. MES 

The provisions of r. 33° of ©. XLI, C. P. ©. 
Bhould not be read and construed as subject to' the 
provisions of r. 22 of the ‘said Order and the Court ' 
Fees Act, Limiteáion Act, etc, . M —SUBRAMANIA 
Ouertiar v. SINNAMMAL, 20 L. W. 761; (1995), A. I. R. 
(M)260 . . : 312 


m O. XLVII, r, 1—" Error. apparent on the face 
of the record,” scope of—Judgment delivered by: 
putting wrong construction on Prixy Council decision 
—Review, whether justified —Court, power'of. . 
The words “error apparent on. the face of the 


record" in O. XLVII, r.1 ofthe C:P.O. are wide. 


enough tocover a cass where judgment has been 


' given by putting a wrong construction ona decision 


ALR (M) 199 © 


that the Court was bound to follow and imagined that 
it was following, and the Court is, in such circum- 
stances, justified in granting a review of its previous, 
judgment. : . 
In granting an application for review the Court 
can, in addition to setting aside the judgment under 
review, deliver another judgment on ‘the merits: © 
BRINDABAN OHANDRA GHOSH v. Damopor Prosan PANDAY., 
29 ©. W. N: 148; (1925) A. I. R. (O.) 304 65 


———— O. XLVII, r. 1—New evidence, requirements. 
of —Othér sufficient: cause— Petition for review, whe- 
ther can be admitted. 

Where the new evidence relied on by a petitioner 
for review does not comply with the requirements 
of O. XLVII, 71,1 of the O.P. C. the petition for 


review cannot be admitted on the ground of other : 


sufficient reason. A RAM NARESH SINGA v. JAGAR 
Natu Singa, (1924) A. I. R. (AJ) 759; L.R. 5A. id 
Civ. ^ E 


. O. XLVII, r, 1— Review, grounds for—Point 





considered and decided—Error, whether ground : 


for review. : 

When a point of fact or law has been brought, to 
the notice of the Court trying the cas» and has been 
referred to in its judgment aud, décided by it, no 
ground for review is furnished by the fact that such 
decision is considered erroneous bv the partv aeinst 
whom it was given. O Mapuo Prasan v. Sux Din, 
10 O. & A. L. R. 1044 ` 752 


Colonization of Government Lands (Punjab) 
Act (V of 1912), s. 19. See TRANSFER OF Property 
Act, 1882, s. 688 ^ " ~ : B02 - 


Companies Act (Vil of 1913), ss. 162,.163— 
Petition for. winding. up—Disputed. debt, enforcing 
of—Abuse of process ‘of Court. 

A petition for winding up of a Company which is. 
put in by a creditor in order to obtain an unfair ad- 
vantage over other ‘creditors at a, time when the 
Company is not known to be insolvent or with a view 
to bring pressure to bear upon the Company and 
enforce payment of a disputed debt amounts to an 
abuse of the process.of the Court and should be dis- 
missed. “M ‘Pypa SATYARAJU v: GUNTUR Corton, JUTE &, 
Parer Minus’ Go., 47 M. * J. 710; 21 L. W.:136; d 


$8, 229, 230, 233 .Presideney ^ Toins 





Insolvency. Act (LEI. of. 1909), s. 52—-Floating charge . 


created by-Company—Applicabilitp of s. 52—Agent 
` for sale—-Liguidation—Principab whether” has. při- 


“Company. 


NAOROJI, 25 Bom. L. R. 1137 
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^ ! 
ority—Debt before .convérsion into limited Gompang, 
whether binding. e. ^ 
Section -52 of tie Presidency Towns Insolveney Act 
has no application to cases of floating charges created 
by a Company which has since gone into liquidation. 
Where it appears that a Company in liquidation had 
acted as agents for “sale of goods under an agreement 


“by which goods were to be sold by the Company and 


the sale-proceeds were to be paid over to the princi- 
pal'and the unsold goods returned to the principal, 
the principal has priority in respect of the unpaid 


. price ‘of goods. * : 


The liability ofa Company incurred before it was” 
turned into a limited Company and not undertakén 
by the latter, cannot be discharged by the limited 
Company on its liquidation. .M In the matter of 
Morrisons (INDIA) Lro., 20 L. W. 861; (1925) A. I. R. 
(M)371 . . e' 626 
—————— 8, 235, scope of—Contract of tenancy be- 

tween Company and Director—Arrears of vent, whe- 

ther recoverable. ; 
- Section 235 of the Companies Act is intended to 
provide a summary procedure for the recovery of 
money or property misapplied or retained by a 
Director or other Officer of the Company or money or 


. propertY which such Officer or Director has become 
. liable for by misfeasance-or breach of trust in‘rela- 


tion to the Company. Itis notin terms meant to be ' 
applied for the purpose of enforcing sums due under 
contracts between the Company and other persons, 
whether such persons happen to be Directors or not. 
Therefore, the provisions of s. 235 of the Companies 
Act : cannot be invoked for the purpose of enforcing 
payment for the arrears ofwent due by a Director to a 
L Sri Ram v. NUR MUHAMMAD, 5 L. 461; 
(1925) A. I. R. (L.; 194 126 


‘Compromise—Consent given under misapprehension 
—Court, power of, to refuse to act on compromise 
— Counsel, power of, to compromtse, limits on. 

. Where a decree has once been passed and entered 

or a compromise, a fresheaction is necessary to have 

the compromise set aside. But before a decree is 


` passed there is power in the Oou:t to refuse to put 


its seal on what has been doue under some misappre- 


:.henaion as ta the truc stare of affaigs. 


Where no limitation is placed on Counsel's author- 


_ity, he may bind his client by agreeing to a eóm- 


promise. If, however, Counsel is only empowered to 
compromise on certain terms, he is thereby implied- 
ly prohibited from settling on other terms, and if 
notwithstanding that prohibition, he does effect a 
settlement on such other terms, that settlement does 
not bind his client. B JAMBHEDJI NAOROJI V. SORABJI 


; 504 

——— decree. See.C. P. C., 1908, s. 96 (3) 168 

———— Undue influence and coercion—Decree based 
on compromise challenged—Procedure. 

The proper remedy in a case where a decree passed 


-in accordance with a compromise is assailed on the 


ground of undue influence, coercion and compulsion 
ig not by way of motion or- application for review of 
judgment but by a regular suit to set aside the decree. 
A DwaRKADHISH PRASAD Sinan v. KESHAYA Perasan 
Sıxan, L. R. 6 A. 26 Civ.;.(1925) A. I, R. <8.) 266 557 


‘Construction of document. See Vexpor AND 
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———— Document to be read asa whole—Court, duty 

‘of—[niention of parties, conjectures as ic, not pere 
ES AL 2 


^ qissible. 
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m NE D e.. ; r 
Construction of docyment—eontd, - 
‘Tt isa cardinal prineipje of construction that a 
déedemyst be-read'as a whole “and that it must "be 


yead as far as possible so .ae to make 'the different 
clauses which if contains consistent with each other. 

"Phe Court must construe the contract which- the 
patties -have-made. and is not &t Bbertyto make a 
fresh contract on their ‘behalf because it thinks that 
they-might’have‘intended to do-cértain ‘things which 


they have ‘not‘expresséd in their written agreement. ° 
"A! -GUZARI Lar v. Har Prasan, D. R. 5 A. 260 Ps 


(1925) A. LR. (A)'97 


ji 





Where the question arises as to the. quartum of 
estate conferred upon-the donee ‘by a deed- of gift the 


'eonstruetion of the document essentially depends on 
‘the words used thereim and the -special circumstances 
under which it came into existence. di 
jn.all oases is the intention of the donor to be :dié- 
covered from the.language' used by'him. If the 
words employed are clear and unambiguous, whether 
the donee is a male or a fémale, effect must be.given 
to their -plain meaning. | , ! 

"When the operative words of a document aré -clear 
and unambiguous, the fact that in the later, part of 
the’document there are additions or omissions can- 
not’ warrant the deed being construed in -sudh a way 
as.to render the operative words ineffective. f 

S" A; deed of gift ran as follows:—‘Deed of gift exe- 


cuted in ‘favour 





‘ Mortgage—Deed of further charge—Redemp- 
` ` tión suit for, by transferee of mortgagor—-Amount 





shall first be paid and then the original «mortgage 
money, and that ‘until this money was paid neither 
the ‘mortgagor ‘nor , tled it 
xedemption. ‘No. details-of the property were given in 
the-dded-bub e referencë was made to the previous 
mortgage deédeand to the description cf the property: 
contained -in it. In a ‘suit for ‘redemption . by, the 
plaintiff: ; A ' : ; j m 
. ^ Held, that no further charge on the mortgaged pro- 


` porty was created “by ‘the subsequent deed, and that. 
e " n - . 


` 
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The true guide ' 
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the original mortgagor ` was-only -under'& personal , 
li&bility to.pgy-the amount due. under that deed, which , 
did not involve the.-plainfiff, who was: a transferee 
from the original mortgagor, in any liability, and-that 
the plaintiff was, ;therefore, entitled tó ‘redeem “the 
property on payment -of- the 'amount- due under tha ` 
- original mortgage-deed.-.O ~ KANDHATIYA -BAKHSH ' v, 
RaAM;OHARITAR, 10 O. & AL. R1085; 4-0. W:N. a 


Sale of zemindari—Maintenance grdntedin - 
. perpetuity to vendor—Charge-on property-—Khewat, 
entry in, value of. , ere 1. i 
‘A "zemindur sold’ his’. zemindari . to, thes defendant 
and, after the sale was: completed, the defendant 
executed a document in favour-of-his vendor wheréby, . 
in considération .of ‘the gale having’ been! made: to 
him, he agreed to pay to.the vendor ‘and his: de- 
-ecendantsa certain sum as maintenance'in 'perpetuity. 
The véndor sóld the right of. maintenance-to ‘the 
plaintiff who brought’ a suit to recover ürrears: of 
maintenatice as nankarfrom the defendant. -At-the . 
“Mime when'the agreement for migintenance was-éxe- | 
cuted ‘the allowance --was entered in ‘thé khewat/as , 
nankar ‘and was treated as an. inferior and under- ' 
proprietary right. In column 5 it avas-also-described 
as being “‘mustasna az :bai:” . s 
Held, (1) that. the agreement did'not:erehte à charge 
on’ the, property sold and that no order could be made |. 
for the ‘payment of. the-maintenance out of thé pro-, 
fite of 'the:zemindanri ; e KAPAH ] ES 
(2) that the value to be ascribed “to: the entry ‘in 
` the Khewat was that ‘of eontemporanea-ez positio ind . 
nothing ‘higher ‘and: ‘that ‘the ‘construction "of. the 
agreement itself béing' dlear‘the’ Courts~could ‘not be 
compelled’-to follow a ‘contemporanéous’but’ incorrect . 
construction’ adopted in the‘khewat. “O Onnotwy, ‘La. | 
aed Narain, 10-0, & A. L: R.-1203; T: R. 6 ru 


_ Contract Act (IX-0f1872); $.11. “See Ù. P.'Cover 


~ or Warps Act, 1899; ss. 9,115, 24 


— 8-11—Contract of sale by*-minor—Suit for ' 
cancellation ‘of sale—Decree conditional on re-pay- 
mient—Court, equitable, power of Test. : 
Notwithstanding the: fact that .m- contract of ‘sale 
| entered ‘into by d minor has been. declared to be desti- 
tute of legal effect, the Court has the equitable power 
wholly distinct from the existence of acontractvdl or. 
non-contractual relation of the , parties, to make .a 
: deeree ‘for cancellation of the ~sale-deed conditional - 
upon re-paytnént.of the purchase:money. In “each 
case the test must be the conduct of the'parties. 
- The very request-for-equitable relief puts upon the 
Court the ‘obligation of looking carefully .into the 
conduct of'the petitioner in each case. A-MUHAMMAD 
SAID v. BISHAMBHAR Nata, 21.A. :14:.d.-5965 -45 A." E 
. 79 
- . Pid 
—--——2:8,17. See TRANSFER -or Propiitry Aor, 1882, 
7 8.95 : : 597 
————'3,'23. See TRANSFER OF Property AcT 1882, 
‘ss. 6 (h) 53 NM. ^459 
— ——— 8, 23— Bond execttell-in consideration'of débt 
. due.and ‘withdrawal of’ prosecution,’ legality of — 
Publie policy. . è 
, Where a bona fide debt exists and whord'the tran&- * 
actions botween the pafties involve a:'civil liability 
as well as possibly a criminal act, a bond given ‘hy 
thé débtor as seqirity for the debt constijutes-a-valid . 
and enforceable ggreement, ENDE" : 





oan 
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“Where” there -is good ‘Corsidetation’ for a- bond, 
the mera fact -that the-creditor* on" ‘recovering ~ the 
bond ġave“up a non-comipoundable-“criminal .pro- 
seciition against tthe- debtor does not'invalidáte"the 
agreement ‘contained-in the -bond to pay a.debt which 
was justly due. L Ram Gopan v; GANESHI LALL, (1925) 
A. l^-R^(L) 304 ~ 7 25 Miri. 61 


"LL ur : f 
——— 88, 23,.95— Chit. fund:transaction—Lottery 
- —Suit for refund of amount paid, maintainability of. 
« A chitfund conducted by the-defendant consisted of 
500 tickets, ofa rupee each, ‘and: was:to continue for 
50 months, Two-prizes to Be of Rs. 25'each «were: to :be 
` drawzxveach fnonth; a winner of one prize in the series 
paid annas 8 only'as monthly.” subscription” after 
winning; a winner oftwo prizes paid nothing subse- 
quéntly. ' The prize winners were to be‘determined by 
lot. “At the end.of the 50 months, all the subscribers 
who had won no prizes were to be paid back the whole 
of the-money they had subscribed, namely, Rs. 50-each. 
The fund-was discontinued after 27 months. Plaintiff, 
who was one of the subscribers sued- to recover the 
amount of the subseription'paid by‘him: — ^ 
- Held; Per Krishnan, J.—(1) that the arrangement 
regarding the giving of'prizes was clearly a lottery, 
and'/any suit brought, to recover the prize money, must 
failas being oneto enforce an illegal contract; 
: (2) that, ‘however, the: main: contract’ between 
: the parties was to-'pay-'baek the total sum- of 
tlie Subscriptións collected intact ‘in ‘a: lump- sum at 
_ the end ofthe period, the prize arrangement being 
added on to‘it.as‘a collateral arrangemént to the main 
contract; - 2 EE : 

(3) that the contract'to. re-pay thé.subscriptions at 
the end of the' period was separable from the arrahge- 
ment to give prizes and the illegality of the latter did 

~ not necessarily attach to the former ; . 

`- (4)that the suit was,-therefore; maintainable. 

. ‘Per Odgers, J. (Contra).—(1) that the chit fund was 
‘a lottery or distribution of prizés by lot or chance 
and “was, ‘therefore, illegal under the law; - ` 
- (2) that part of- the plaintiff's subscriptions had gone 
in paying the prize winners and the'lottery could not 
and ought not to be separated from “the: contract to 
eiu subscription at'the énd of: the- period 

xed.; : 

(3) that there having been a: partial carrying into 
effect of an illegal purpose in a substantial manner, 
though there remained'somethizig not’ performed, - the 
-money paid under the illegal -contract could'not be 
recovered back; = : š 

“(4) that s. 65 of the Contract Act; was inapplicable to 
ihe'case. M NAGAPPA PILLAI v. ARUNGHALAM CHETTY, 
4T M. L. J. 876; (1925) A. I. R. (M) 281 


L— — — 5.24. See TRANSFER OF PROPERTY Act, 1882, 
:8.,68 > -80 


i+ §,, 30—Contract for sale of; catton—Stipula- 
t tion to pay profit or.loss in case of failure to take 
` deliviery—Construction—-Intention’ of parties. 

“Ing suit to- recover damages for breach of -con- 
tract entered ‘into by the plaintiff with the defendant's 


father, itappeared that the contract was for the sale . 


of cotton’ which the plaintiff was ina ‘position to give: 
delivery of, if€he defendant was ready to take ‘deli- 
very on the due date, and“ that certain silver todas were 
ges as'earhest for.the fulfilmént of the contract by 
the defendant. The“contract further’ provided: that 
eif'the 'defenidánt failed to take deliveny he was to pay" 
the dss according to the prevailing market rate and 
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he was to get the profit ifthe pricé.was abgveghat 
agreed bus betiyeen thegparties ; 
, Held, that the -contract was nota wagering trans- 
action as there was no inténtion on the part of the 
parties not to giwe o? take delivery or to deal in 
difference only. : ` | 
Per Fawcett, J—The onus of establishing the 
, plea that the contract sued on is a wagering one 
falling under s. 30 of the Contract Act is on the de- 
fendant. ei . : 
Where plaintiffs conduct is shown to be otherwise 
unexceptional ‘thé Court ghould lean towards a con- 
struction favouring the validity of the contract rather 
thanits illegality. B BarnvawT Visanc v. MISHRI Lat, 
26 Bom. L. R. 1194; (1925) A. L R. (B) 115 177 


————— 8, 30—-Suit to recover money as price of shares 
sold—Wagering contract—Burden of proof, * 
` Where in a suit for money alleged to be due on 
account -of shares sold by the plaintiff to the defend- 
ant upon ‘thé Stock Exchange, the defendant pleads 
that the transaction was a dealing in differences and 
partook of the nature of a wagering contract, the onus 
of proving that there was a mutual understanding that 
shares: should :not -be delivered lies upon the defend- 
ant who asserts the same, and the-onus is particularly 
heavy where both parties are themselves members of 
the Stock Exchange, for the reason that it is of theo 
nature‘of ‘dealings between stock-brokers that they 
should settle differénces periodically: between them- 
selves on a settling day and-pay -the baldnces due 
and that shares should not be actually transferred 
between the.two as they would be between a mem- 
ber of the Stock Exchange, who sells shares ‘and a 
member ‘of ‘the public who purchases them. M G. 
SIRUR v. A. M, Buamra; 20 L. W.971; (1925) A. I.R. 
(M.) 320 i - 410 


——— — 8. 37— Transfer of Property Act (IV of 1882), 
s. 40—Coritraet of pre-emption—Time for perform- 
ance not limited—Contract, whether can be en- 
forced against representgtives of parties, 

. Per Lindsay, J.—The obligation which arises under 

4 contract subsists until the contract is performed or 

until non-performance of it is excused or justified 

under operation of law. f 6 
A contract for pre-emption is enforceable between 

the representatives of the parties if the parties have 

died' before performance, and having regard tos, 40 

of ‘the Transfer of Property Act, the contract is 

enforceable against a person who has taken property 
affected by the contract with notice of the ‘contract 
or who has taken it gratuitously. 

A contract for pre-emption is not void or unenforce- 
able merely. because no time is limited for pérform- 
ance. . 

Per, Sulaiman, J—It is of the essence of a contract 

that the liabilities which it imposes must be imposed 

on definite persons , within a definite time, and the 
tights treated by it must of themselves be definite. By 
a definite time is meant a period not unlimited in its 
duration. Ifa contract is supposed to bind an.in- 
defnite cla$s'of „persons, generation after generation 
and 'to bind them for an indefinite length of time, it 

*completely loses its character of an obligation in 

personam. Tf no period of time is fixed.by the parties 
themselves, tht Court would not be justified in filling 
up thé gap ahd fixing a time which it considers 

reasonable. : 
Undey the provisions of s. 37 of the-Contract Act a 
cotitract of pre-emption can be anfofced agajnsf tha 
. 

* 


. 1082 
is E 
Contract Act—centd, 
personal representatives af the promisor in case of 


is aeath before performance, unless a contrary 
intention appears from the c®ntract,ebut where a con- 


tract does not specify any period of tims within which . 


it has to remain in force, it is top vague, indefinite and 
‘uncertain to be capable of being enfrced except in the 
lifetime of the parties thereto. A 
Fazan UDDIN, 29 A. L.J. 400; 46 A. 514; (1924) A. I. 
R. (A) 657; L. R. 5 A. 761 Civ. i ' 482 


——. gs. 39—Repudiation by one party, how long. 
subsists—Anticipatory breach —Intention. 
A'repudiation ofa contrgct, must’ be deemed sub- 

sisting untilit ig withdrawn, and, until withdrawn, 

fhe other party to the contract is entitled at any time 
before the date for performance to accept it. 
Anticipatory: breach of a contract is a matter of 
intention and the intention of one party.to breach the 
contraetQmust be acted upon by the other party before 
the ‘contract can be put an end to. L Juawpoo MAL- 

Jagan NarH v, PHUL COHAND-FATEH Cuawp, 5 L. 497; 

7 L. L. J. 19; (1925) A. I. R. (L.) 217 118 

s. 43. See C, P. C., 1908, O. IX, R. 8. 788 


8. 4 3— Contract for purchase of immoveable 
property—Joint contract by major and minor vendee 
P ontrack whether can be enforced agaigst major 
vendee? : 

A -contract for the purchase of immoveable pro- 
*perty entered into by a major and a minor may “be 
enforced against the major alone under s. 43 of the 
Contract Act, provided there is a joint promise to pay, 
and the jointness of the transaction may be inferred 
in a case where although the share of each vendee is 
specified in the agreement of sale, the portion of the 
purchase-money to be paid by each vendee is not so 
specified. L Sarn Das v. Ram OHAND, 4 L.-334; 5 L. 
L. J. 469; (1924) A. I. R. (L.) 146 701 
———— $. 62—Novation— Parties. 

‘It is open to the parties to a contract to supersede 
that contract b another contract. But in order to 
do so, all the parties to the first contract must be 
parties to the second contract. M PERI Ramasan v. 
COHANDRA Korraya, 47 M. L.J. 810; (1925) A. I. R. (MJ) 
261: 297 
~ s. 62—Novation, what amounts to—New con- 

tract illegal, effect of--Old contract, rights under, 

“whether affected—Abandonment, proof of. 

"In the case of a novation the consideration for the 
new contract is the discharge of the old contract. 

An agreement enforceable by law is a contract. 
If an agreement is held or declared by law to be 
in contravention of the provisions of any Statute, it 

` ja not a contract, and, therefore, it cannot serve as 
novatio. What ‘is essential for a novation is the 
wiping out of the original contract as well as the 
creation of a new valid contract. : 

Where parties enter into a contract which, if valid, 
would have the effect, by implication, of rescinding 
a former contract and it turns out that the second 
‘transaction cannot operate as the parties intended, 
it does not have the effect, by implication, of affect- 
ing their rights in respect to the former transactipn. 

Where the question is whether one party is set free 











by the action of the other, the matter for considera- , 


tion is wh&ther the acts or conduct of the one do 
or do not amount to an intimation of an intention 
to abgndon and altogether to refuse performance ‘of 
the contract. The true question is whether the acts 
and conduct of the party evince an intention no 
longer, to be bqund by the contract. The Court 
er 5 Wee S Pru qu EE Mee 
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requires as clear evidenoe of the waiver a$'of the 
existence of the contract itself and will not act upon 
less. An abandonment of the old agreement must 
be clearly made out. There must be clear and pre- 
cise evidence of a mutual intention to determine and 
abandon the contract. _ ' í 

. Where the intention to substitute a new contract 
is frustrated by the fact that the new ontract is a 
nullity, the originsl: "contract máy be enforceable. ' 
Much more so, where the agreement itself isa con- 
travention of the Statute and does not ripen into a 
contract in the legal sense ofthe term. ! 

In the absence of proof? of an express abandon. . 
ment, the rights under the old contraé cannot be 
taken away. N Ganpat v. Manapzo, (1925) A. I. R> 
(N.) 26 : . : 264 
ss.69, 70. See BENAMI Transaction 855 
— $S. 70, 72. - See Provincia, SMALL OCavsy 
Courts Act, 1887, Bon. II, Arr. 41. 549. 
— $, 73—Contract for lease of immoveable pro- 

perty—Lessor, failure of, to give possession—Damages 

for breach of contract, 

Where a lessor of immoveable property breaks 
the contract of lease through inability to give pos- 
session, he is legally bound to pay damages to the 
lessee which ‘must be assessed in the usual way 
unless it can be shown. that the parties to the con- 
tract expressly or impliedly contracted that this 
should not render the lessor liable to damages. L 
MUHAMMAD ABDUL LATIF v. LADHA Ram, 5 L. 527; (1925) 
A. L R. (L.) 262 421 
——— 8. 73—Sale of.goods-—Breach of contract by 

vendee--Vendor, remedy of— Damages, measure of. 

Where a vendor is -obliged to re-sell the goods on 
account of the breach of contract by the vendee to 
accept and pay for the goods, he (the vendor) is 
entitled to claim damages to the amount of the 
difference between the .contract-price and the market 
price on due date. L Menr OHAND v. FIRM JUGAL 
KISHORE-GULADB Sinan, 6 L, L. J. 415 317 - 
————— $8.73, 151,.161—Railways Act (IX of 

1890), s. 72—Carriage of goods—Late. delivery— 

Liability of Railway Company—Negligence—-Burden 

of proof —Damages, measure of. é 

Under s. 72 of the Railways Act, a Railway Com- 
pany, in the absence of a special contract between 
the consignor and the Railway, occupies the position 
and suffers from the liabilities of a bailesimposed by 
ss. 15l'and 161 of the Contract Act. In such a case 
the loss or non-delivery in proper time of goods en- 
trusted to „the Railway: Company for carriage is 
prima facie evidence of negligence and the burden of 
disproving the negligence lies on the Railway Com- 
pany, and the latter cannot shake ‘off its statutory 
liability by pleading pressure of work or avoidable 
accident. $ 

Where a Railway Company fails to deliver goods in 
the ordinary course and the goods come toa fallen 
market, the diference between the market value of the 
goods st the time they would have been sold if they 
had been carried according to the contract and their 
market value atthe earliest period at which they ` 
could have been brought to the market after delivery ' 
to the consignee will be thg measure of damages re- 
coverable.. . : 

Under the Explanation to s. 73 of the Contract Act ' 
in estimating the loss or. damage arising from a breach 
of contract the means which existed of remedying. the 
inconvenience caused by the non-performange of thee 
contract must 6 taken into account? Where, for 
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instance, delivery of -goods is contributed to by the in- 
action or negligence ofthe consignor ‘this fact must 


be taken into consideration in fixing the date with - 


reference to which the market value of the goods must 
be ascertained for the purpose of assessing damages: 
for late delivery. © Fiem ARJUNDAS HARIRAM v. 
BmoRETARY or STATE EpR INDIA — -* i 786 


s. 74—Chit fund—Bond by chit holder to ` 


stake-holder—Provision for payment of future instal- 

ments on default in payment of- one instalment, whe- 

ther penal, ' dE 
, Where the'holder of. cisit ina chit fund became en- 
titled to a et amount as the bidder of the highest 
amount of premium, and he executed a ‘bond’ in favour. 
of the stake-holders for due and proper payment ofthe 
future instalments.of chit and the bond provided that" 
if default should be made in the payment of any one 
instalment, the whole.of the balance due for all the 
future instalments was to be payable: 
. Held, that the stipulation as to. payment of the 
whole of the balance was penal and ought to be re-', 
lieved against. - 

Where the' real agreement between the parties is, 
io the effect that the whole amount isonthe date of 
the bond a debt due, but that the creditor. for the con- 
venience of the debtor allows it tobe paid by instal- 
ments, intimating that if default should be made in the 
payment of any instalment he would withdraw the 
concession, then the stipulation as to the whole 
amount of the balance becoming payable is not penal. 
But if, on the other. hand, the debt itself is an in- 
stalment debt, arising or becoming. due or payable ' 
by the debtor on the'respective’ dates fixed for the 
instalments, the stipulation that on default being 
made in payment of any instalment, the whole of the 
balance should become due and: payable is in the 
hature of a penalty. ! 5 

The question whether the parties to a contract 
treated the amounts for which the bond is given as 
debita in presenti, although solvenda in futuro is a 
question of intention to be gathered from the terms 
of the document itself. 3 ; 

Scope of s. 74 of the Contract Act and illustrations 
(g) and (f) to the section discussed. M RAMALINGA 
ADAVIAR V. MENAKSHISUNDARAM PILLAT, 47 M. L. J. 833; 
21 L. W. 54; (1925) A. I.. R. (M.) 177.. 2 
——— S 7.4.—Compound interest, stipulation for, on 

"default -of payment of interest— Penalty. ; 

‘A bare stipulation. to pay compound interest: at 
the rate provided for in. the bond on default of 
payment of interest-is not penal. M ANJAPERUMAL 
Konak v. PICHAMUTHU Napar, 20 L. W. 968; 47 M. L. 
J. 910; (1925) A I. R. (M.) 332 : <: i 
~ 8. 74—~Penalty—Interest, higher rate of,. 

payable on default. i 3 ` 

A mortgage-deed provided for the payment of one 
instalment of „principal together with the interest 
thereon every year, and in default, there was a pro- 
vision for a certain rate of interest, the default rate 
being slightly higher than the rate provided for in. 
the body. of the document .and compound interest; 
was stipulated for: ,,; a. Mr MA CEA 

Held, that having regard to the unusual. nature of 


the document ghe provision for a higher rate of in- ° 


terest on default was. not. by. .way of penalty. M 
VisHNU CHOTLA.. VENKATASUBRSAH,, V. TALLAPRAGADA, _ 
LAKSHMIPATHI, 20 L. W. 801;. (1925) A. I. R. E 
—~'s, 200. YENGY AoT, 
, 1920, 55. 27, 56 439. 
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Contribution, suit for—Suit against two defendanta 

—Contest by one: of them—Contribytion, basis of. 
. A suit. was brought against two defendan Y & 
plaintiff to declage a cegtain deed to be fraudulent 
and voidable in consequence. One ofthe defendants 
put in a written statement and failed to appear sub- 
sequently. The’ other®defendant contested the suit 
and a decree was passed against both of them. The 

-contesting defendant satisfied the decree as to ccsts 
and brought a suit to recover half the amount of the 
costs from the other defendant: 

Held, that the defendant who became ex parte after 
filing his written statement was liable only to con- 
tribute costs of the prior uit on the basis of ex parte 
pleadings and not on the basis of.contentious plead- 
ings. O Manaras Din v. BALBHADDAR PARSHAD, 10 O° 
& A. L. R. 1326; 2 O. W. N. 8; 120. E. J. 265; (1925) 
A. I. R. (O.) 403 481 
Co-sharers—Adverse possession—Denial of title, proof 

of—Recital in previous judgment summarising 

defence, value of. 


. . The ordinary presumption of law is that the joint 


possession-of co-sharers is continued until there is 
Some overt act of ouster or separation. 

In a suit by a co-sharer for possession of certain 
property by partition the defendants set up title by 
adverse possession and in proof of their allegation 
relied upon a récital in a previous judgment in which 
the defence was summarised as stating that the plaint- 
iffs had not been in actual possession or receipt of rent? 
of the property : 

Held, that in the absence of the written statement 
of ‘the defendants filed in the previous suit the recital 
in the judgment summarising the defence could not 
be relied on as an overt gnd public denial of the 
plaintiff's title as co-sharer, inasmuch as it was im- 
possible to say exactly what the assertion made by 
the defendants, in that case was or precisely to what 
extent they denied the title of the plaintiff and set 
"up title in themselves. O Ram NIDH v. JANKI, 10 O. 
& A. L. R. 937; 10. W.N. 674 . 387 
————— One co-sharer, whether entitled to build on 

joint land—Suit for demolition and joint  posses- 

sion, maintainability of. 

One co-sharer out of many has no right to build 
on what is joint land without the consent of the 
others, and if he does so, the other co-sharers are 
entitled to sue for the demolition of the building and 
for joint.possession of the site. A Ram Lar v. Muuas- 
MAD AMIR Mostara Kuan, L. R. 6 A. 274 Cie. 849 

, rights of —Exclusive user, whether justified — 

Remedy. 

One co-sharer has no justification to change, with- 
out the consent of his co-sharers, the state of posses- 
sion of the joint property as enjoyed by the co- 
sharers. . | E 

Where a co-sharer is unreasonable and obstructs 
another ‘co-sharer in making beneficial use of the joint 
property the remedy of the latter is to seek partition 
and not to take forcible possession of the joint pro- 


perty to the exclusion ofhis co-sharers. © AsHuTosH 
Roy v. CHAIRMAN oF THE Comrs., RamporE Boarra 
MeoarorPatity, 290. W. N. 463 796 


Gosts—Separate -sets of defendants—Separte sets of 
costs. ' c.. 

. Where the interests of parties arraygd on the same 
side.are different they are not bound to engage tke 
same Pleaders and are entitled to separate sets of 
costs. O MOHAMMAD Hasan v. ALI HYDER, 10 O, & a, 
L.'R. 1229; 12 O. L.J. 1; 10. W, N, 203; 28 O. O. 8; 
(1925) A.I. R. (OQ) 337 ` . «509 

e e: 
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Court Fees-Act (VII of 1870),s. 7 (IV), (e), Seh, 
Wy Art. 17 (8I) —Declargtion that certain: property 


. mot süéjeable in execution, suit for—Court-fee payable.. 


* A- guit for a declaratiom ‘that eertain “property 


belongs to the plaintiff and is not liable to bé sold : 


in execütion of a mortgage-degree obtained against 
Another ‘person, involves no consequential relief and 
falls-within ‘the purview of Art. 17 (iii) of Sch. II 


to ithe ‘Court Fees Act. The plàint in such a suit - 


yequires & Court-fee stamp of Rs. 10 only: O Sri Ram 


v, MATHURA Prasad, 100. & A. L. R. 996; 10. W. N, ` 


- : '349 
- :8. 7 (V), Sch. 1, Art. 1—-Cxoss-objéction— Ad 
i vülorem-—Coürt fee; — 9 *- T : 

. “ma eross-objection claiming possession of an im- 
moveable property,an ad valorem Court-fee is pay- 
'üble on the value of the -subject-matter in dispute 
‘and’ not on five times the land revenue in accordance 
with s; 7 (Qo the Oourt Fees Aot. A DisHEN Sanat 
© v, Onwowmy LaL, 22 A: L. J; 911; D. R. 5 A: 712 Civ; 
(1925) A. I. R. (A) 119; 47 A., 89 ; 270 


——— S. 7: (V); Sch. 4, Art; 1—Decree fct posses- 


582 à 





* sion -of land‘on payment of money—Appeal by de- 


endant—Couri-fee payable. . 
'"Where a ‘plaintiff obtains a decree ‘for possession 
. of a‘certdin land on payment -of a sum of money, 
&nd'the defendant appeals onthe ' ground *that the 
‘plaintiff ‘is ‘not entitled to the land ‘at all, the:land 
itself is the subject-matter of the appeal, and forthe pur- 
poses of valuation; the rules laid down in the various 
sub-clauses of clause (v) of s. 7 of the Court’ Fees 
Act: as applying to’ various kinds of immoveable 
properties’ should ‘be applied- and ‘the ‘defendant 
should value -Hig appeal for the purposes of Court- 
fees, ‘quite irrespadtive of the condition-imposed by 

thedecree on thé plaintiff to recover the land. ' - 
` J£ the plaintiff ‘appeals in such a case ‘and’ con- 
tends that the amount payable by him is too large; 
and that it should be reduced by any -particular 
nmount, ‘the subject-matter of the dispute in the 
appeal would Be the difference between what he.ad- 


mits is due and what the lower Court has declared 
. 


to'bé due. . ' ‘ 

The words “the value of the subject-matter” in 
Sch. I, Art: 1 of the Court Fees Act mean the ‘same 
thing as "the value of the subject-matter" as set out 
'in various sub-cl@uses of clause (v), s. 7. M GARAPATI 
' Bproni-SegrgavAMNA, In re, 47 M. L. J. 919; (1925) M. 
W:N/15,(1925) A: L R. (M.) 323 nr 

8, 17—Pre-emption, suit for—Decree on pay- 

ment of certain, sum—Appeal by vendee claiming 
. dismissal-of suit or enhancement of decretal amount 
. —wAlternative reliefs—Court-fee payable.. , 
. Ine: suit to pre-empt the sale of a house the 
plaintiff asserted that the dstensible price mentioned 
in the sale-deed, viz., Rs. 10,000, was fictitious and 
claimed ai decree on payment.of Rs. 5,100. The -suit 
„was decreed on payment of Rs. 6,800. The vendee 
appealed claiming that the suit should be dismissed 
‘or else that the plaintiff should be required to pay 
him an additional sum of Rs, 3,200, The appeal was 
valued at Rs. 6,800 and .Court-fees were paid accoyd- 





ingly: É 
"Eri; that the reliefs-claimed in -appeal were alter- 
‘native reliefs based on the same cause of action and 
only one of 4hein:eduld be -grantad, that-they were not 


two distinct subjècts: within the meaning -of s. 17 of, 


the GSurt Fees Act, and that the correct fee, "thérefore; 
was ‘oné calculated notion ithe aggregate of -the-two 


` .vilue5 “button the higher of the ‘two. -L- Tax *Cnayp ' 


ak TARA Quann, 5 P 14; (1924) A. I. R. (L) 494- “556. 
* ". * » 


` 
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Court Fees Act—concld. ja NE NAN 
i Sch. 1, Arta Sch. Hy Arte 1—" Amount'or 
‘value of: subject-matter én dispute; meaning :0f— 
` Cráss-objection'as to costs+-Court-fees‘payable, — - 
"The words““the ‘amount or value ‘of the subject- . 
matter in 'diSpute" in Art..l:of ‘Sch: I of the Court 


Fees 'Act"menni'in referencato a crogs-objection as to. . 


costa, only the amount or value gf the sum claimed | 
as-costa. ` Me : t i 

A'crossobjèction which relates to costs oniy 
- -gtamped‘ad valorem under Art. lof Sch. of the Court 
Fees Act and cannot be treated merely as a'petition 
under. Art, l of Sch: H tothe’ Act. -ReMaSun-o, 
Mauka Suwe Hur, 3 Bur, Li J. 279; 2 R. 637; per 


s Sch. M; Art.17-—Civil Procedure Code . (Act 
V of '1908), s.:92— Scheme suit—Prüyer for itempo- 
`~ vary mandatory injunction for deposit of “money ‘by 
, defendant—Court-fee payable. ; < 
, Where in a suit under s. 92, O. P.:0,,.for removal 
' of a trustee, for ‘appointment of fresh trustee and:-for. 
_traming a scheme; the plaintiffs prayed: for-the issue 
of a temporary mandatory injunction to .compel:the 
defendant:to.depositdn;Court -à:sum of«money :alleged : 
to be due fromthe defenddnt ‘to the müst: ° 
: Held, (1) that the "prayer for an injunctionitoteom- , 
pel the defendunt ito deposit the money’ was ‘really 
oné to direct'accounts ond enquiries‘and ‘the suit was, 
therefore, .substantially one “under 8.92, C. P.C; . 
(2) :that'the :Court-fee ‘payable was:only ‘Rs. 50 under 
Amt. 17 of:Seh.«I4o:the ‘Court Fees Act. Mi RAMANUJA, 
NAIDU v; MUTRU KR, V..ALLAGAPPA CHETTY, 47. M. L. 
J.:65.5.20 L. W.:716; 35.M. L. ^P.324; (1921) A. IR. . 
(M3882 . > B S A : 7801; 
= Art, 17:(6) Partition. suit-—Deela- 
ration.of title and.possessión--Court-fee"payable. S 
Jf in'a partition suit, in'the forefront ‘of. his prayer 
in the plaint, the plaintiff asks for a declaration of 
title and possession,.h is ¢laiming in the 'guise-of a 
partition'suit a ‘declaration of his title'and must “pay 
an ad "alorem Oourt-fee. . ; i 
“The mére'/fact that a petitioner is too poor topay 
Court-fees or there are other circumstances justifying - 
leniency, furnishes no ground to the ‘Court for - 
neglecting an: express decision ‘of ‘the High Court 
and the-provisions, ofthe Court Fees*Act, or dor 
depriving of its dues ‘the Government Revenue inthe : 
interest of which the. Court Fees Act was passed. 
Pat Kanuaya Lar v. BALDEO LALL : 538 
—— M —— Art. 17(6)—8uits: Valuation Act 
(VIF of 1887),s.8 Partition  swit—J'urisdiction, | 
value for purposes'of, how. ‘determined. ' l 
‘Ordinarily a suit'for partition ïs triable ‘by the 
Court which is competent to try a suit valued at the 
entire'valueof the property -andnot merely -the sub- 
ject-matter of the share which is’ to ‘be partitioned. 
It is the-entire value'ofithe property which .deter- 
mines jurisdiction and-not the value of ‘the share which 
the ‘plaintiff claims in the ‘property. The mare ‘fact 
that tin a ‘suit for partition a question'&S to tthe ‘title 
of the-plaintiff is raised and it ‘is necessary t0” deter- . 
miné such.& question beforé a partition:can;be dirèct- 
ed would make no difference to the suit being ‘one for 
. partition." In-such-a suit “the plaintiff may beiliable'to 
pay ad vdlorem Gourt-fees upon the value.of the share 
that he -claims; “but the suit; xvillebillbe ‘one for' parti- 
tion-anti the jurisdiction ofthe ‘Court would ‘be deter- . 
mined by the -value'óf ‘the -entire property whichis 
Soüglit to be partitioned. O RAJANI Kanta Bac,v. Rasa 4 
Baus Dàsi;20^0. W.-N,776; (1925).A. I-R.(O.); 320;:52 - 
O. 128 » . S. 8 
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35 (1)—Concurrent sentences, when cam be passed. 
Under s. 35: (1y of'the Or. P. C. a Criminal Court 
has. power to direct sentences to run concurrently 
only when the- accused is convicted at one trial of 
two or more distinct offences. The Court. has no 
power to order sentences to run concurrently with 


sentences passed in: other trials.. A DuLLI v. EMPEROR, | 


L. R6 A. 10 Or; 26 €r. L.J. 570; (1925) A. I R. (AJ 
305; 47 A. 59 714 


—— ——- $8, 37, 195, 407 (2)—Bench of Honorary 
Magistrates with Second Class powers—Order grant- 
ing sanction—A ppeal, Bhen lies. . : 
Anappedl against an order granting sanction to 
prosecute, passed by a Bench of Honorary Magistrates 
exercising the powers of a Magistrate of Second Class 
lies to the District Magistrate to whom the Bench of 
Honorary Magistrates. is subordinaté. O AHMAD 
Husarn v. RAHIMAN, 26 O: C. 358;.9 O. & A. L. R. 511; 
(1924) A. I. R. (O.) 239; 26 Cr. L J. 423 39 


——— SS, 54 (7), 491—Extradition Act (XV of 
1908), s. 28—Arrest without warrant, when justified 
'—""Qredible information,” "Reasonable suspicion,” 
what amounts to—Dolice Oficer, duty of—Person 
liable to be extradited, when can be arrested—Pro- 
cedure after arrest. ` . 


Petitioner's: brother was arrested without a warrant. 
by the Calcutta Police’ acting on the basis of two 
telegrams received from the Jodhpur State Police 
requesting the arrest and stating ‘that the person 
whose arrest was requested was “wanted for embezzle-, 
ment of money to the value of a couple of lacs of 
rupees.” On an application being made by the 
petitioner under s.491 of the Cr. P. C. for a writ of 
habeas corpus: l h 

Held, (1) that the Oriminal Appellate Bench of the 
High’ Court had jurisdi¢tion-to-entertain and dispose 
.ofythé application under s. 491 of the Cr. P. C; 

ON er arrest of the petitioner's brother was 
unlawful as the assertion contained in the telegrams 
from. the, Jodhpur : State*Police did. not . constitute 
"eredible. information’ or create a “reasonable sus- 


picion" as required by’ clause seventhly of s. 54 of , 


the Or.-P. C. ] : 
"Per Mukerji, J.--Section 54, seventhly of the Or. 
P. C. gives. a Police Officer personal authority and 
involves a pu responsibility and reasonable 
suspicion and credible information must be based. 
upon definite. facts which the Police Officer must 
consider himself before he acts under «the section 
and he cannot delegate. his discretion. or take 
"shelter unto the»plea or.judgment of anothér officer 
or authority. 
The wording of clause seventhly of s. 54 of the Or. 


P. ©: clearly - indicates. that the. arresting Police. 


Officer has to exercise. his own judgment and, form 
his own opinion ds to , whether he should-or should 
not act and.to enable him to. do so he must have the 
necessary facts before him. What is a -re&sonable 
complaint or suspicion must.depend upon the cireum- 
stances: of each particular case but if must.be at least 
foünded on some. definite fact. tending.to throw sus- 
picion -on the. person. arrested .and not, on mere vague. 
surmise or infomation. aoe 

“The last portion of clause seventhly of s. 54,of the. 
Qr. P. ©. contemplates :cases fin which there is .a 


present liability and. not cases in;which there may. 


“be liability ip- future- for apprehensiog. or detention, 


The issue. of some, sort.of procesg, for extradition’ 


wader the law. would -creato such a liability although 


GHNERAL INDEX, . ^ — 7 * 


Criminal Proeedure -Code (Act V.of 1898),s.: Criminal Procedure Cogé—<éontd., 


1085 


. 
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the process may, not hage arrived and .is net avail- 
able for execution. ` 

Even where all the conditions necessary to satisfy 
the requirements, ofeclause seventhly of s. 54 of 
Cr. P. O. are made out and. the arrest is validly or 
lawfully made the ‘person arrested must forthwith be 
produced before a Magistrate in order, that the deten- 
tion may cobform to the provisions of s. 23 of the 
Extradition Act. C SUBODH CHANDRA Roy v. EMPEROR, 
29 C. W. N. 98; 40 C. L J. 489; (1925) A. IR. (O.) 278; 
26 Or. L. J. 625; 52 C. 319 913 


— — —— 8. 94—8Statements of witnesses at inquest ing 
! quiry—4Accused's right to copies. 

An accused person may be given copies of stato- 
ments made by witnesses at the inquestinquiry. lf 
the record of the inquest proceedings is in the custody 
of the Court, the Magistrate may allow eertified 

. copies to be given on the application of the accused's 
Vakil. Ifthe inquest report is not in Court, the 
Magistrate has power under s. 94, Cr. P. C., to call 
for it'to be produced by the Police. M In re CHANLET, 
20 L. W. 745; 26 Cr. L. J. 426; (1925) A. I. R. QML) 494 


42 

"users amended by Act XVIII of 1923), s. 

106—3ecurity Jor keeping peace—Order, when can 
be passed. 

No order can be passed under s. 106 of the Cr. P. C.,° 
1898, as amended in 1923, where the only section under 
which the accused are convicted is a section of the 
Penal Code which is read with ' s. 149 of the Cede; 
Pat Cuugpr Sinah v, JimPEROR, 3 Pat. 870; (1925) A. T. 
R. (Pat) 117; 26 Cr. L. J. 426; 6 P. L. T. 330 42 


— —-— 88, 107, 112, 117, 123—Security proceed- 
ings—Strict compliance with law essential--Proce- 
dure—Rigorous imprisonment in default of- security, 
legality of. . : 

The provisions of s. 112 of the Cr. PO: ought to be 
complied with strictly., 

A case under s. 107 of the Cr. P. C. should not be 

, treated as a warrant case. * . 

An order directing that in default of furnishing 
the required, security the accused should undergo 
rigorous imprisonment is altogether illegal.. A Urrast 
OHAND SINGH v. Emperor, (1924) A. T. ft. (A) 695; L. R. 
5 A. 24 Cr.;- 26. Cr. L.-J. 430 46 
——— —- S8. 110, 112, 117, 118. See Burma HABITUAL 

OFFENDERS' RESTRICTION Act "m 33 

S. 110— General repute— Evidence of witnesses 
living near accused, admissibility of—Magistrate, 
duty of. 

In proceedings under s. 110, Cr. P. C., evidence of 
general repute given.by witnesses who live sufficiently 
near tothe accused to bein a position to know his 
real reputation should not be rejected merely on the 
ground that they are not his immediate neighbours: 
' im proceedings under s. 110, Cr. P. O., it is nct 
for the. Magistrate to consider whether the Police and 
village &uthorities could not ensure good behaviour 
on the part ofthe accused if they exerted themselves 
more in executing their duties. R'EwPzEROR v Po Yiw, 
2 R. 686; 4 Bur. L. J. 6; (1925) A. I. R. (R.) 174; 26 Cr. 
oL, J, 528 . ».. 368 
———- - $. 110—8Security for good behaviour—Dgfence 

^ evidence reliable, effect of—Desire o? Police io get 

Tid of accused, whether can be taken into considera- 

tion. 

There is no legal bar to & prosecution for bad liveli- 

. hoed of men acquitted of the spbstmntive offence of 
dacoity, but in weighing the. eyedence agai:fst thers 
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this matter must be taken into consideration as in- ceedings were then dropped with the consent of. the 
dicating the desire of the Police to get rid ofthe pre- ^ parties: ANM Mr er a ans i 
pence of such men from villages, whether satisfactory Held, that it was : not thereafter compétent to the 
' evidence of the bad character. be svailable or not. Magistrate to decidé which of the parties, was en- 
Where in proceedings under s. 110 ofthe Or. P. C.. titled to the money and to hand it over to him; the . 
a large number of witnesses who are considered to proper order to make. in the case-was to direct the 
be respectable and reliable by the Magistrate; depose money to: remain in deposit perfüing thé decision in 
that the accused are men of good character, there isno a Civil Court as to which of the parties was entitled 
justification for an order requiring security to be toit. M NATESA NAICKER v. RAGHAVACHARIAR 20 L. W. 
passed against the accused., O BAHADUR v. EMPEROR, 924; (1925) A. I. R. (M.) 327; 26 Or. L. J. 512 256 
100. & A. L. R. 1014; 27 000.327; 26 ‘Cr. L. n : ss. 145, 146. Re LiwiTATION Act, 1908 
a: E :  , & 23, Sca. T, Arr. 120 ws Ge. 631 . 
=~ S, 123—Procedure—Sessions Judge, duty of. — ————— SS. 145, 147— Proceedings under s. 145— 
Proceedings under s. 123 of the Or..P. C. are not’ Conversion into proceedings under s. 147. ; 
proceedings in confirmation but for orders, and under ' Where proceedings under s. 145 of the Cr. P. OQ. 
that séation the Sessions Judge must pass a definite are instituted on the basis of a Police report which 
order binding over and is not merely required to con- states that. there isan imminent risk of a breach of.. 
firm an order-passed by the Magistrate. O Banabum v. the peace, but the Magistrate subsequently discovers 
Enmrrror, 100, & A. L. R. 1406; 1 O. W. N. 773; 26 that the question at issue’ is not one of possession 








Cr; L. J. 656 944 under s. 145, but is one as to a right falling under 

: i Magi i t - Verdict. whe- E 147 of the Or. P. C., he has jurisdiction to convert . 
a s. 133— agra e, power of—Verdict, whe- the proceedings from thcse, under s. 145 into those ' 
` ther can be split up— Costs. under s. 147. CO ANATH BANDHU v. WAHID ALI, 96 Cr. 


. Under s. 133, cl. 2 of the Or. P. C., a Magis- 4, 7 558 654 
, trate has only the power to order the removal'ofan ;""7''', a E 
' obstruction, and the section does not provide for. the — ss. 145, 439—Prelimingry order, absence 
` *re-construetion of à bundh which has once been remov- "of, effect of — Revision. : 4 f 
ed under it. TA l t ae Where a’ Magistrate fails to pass an order as 
: A Magistrate is not, entitled to "split up a verdict required by sub-s. (1) of s. 145 of the Cr. P. O., sub- 
in order to give himself jurisdiction to deal with the - sequent proceedings under that section are vitiated 
matter under s. 133 of the Cr. P. Code. - > + and the final order is liable to be set: aside in revi-- 
There is no provision in Chàp.X of the Cr. P. Code sion: 5 P FCR : 
for the payment of costs Dy any party to a proceeding . Subordinate Magistrates exhorted to study the Cr. 
under s. 133 of the Code. © RAHIMUDDI Jamapar v. P. C. O RAM BHUBHAN Das v. RAM Laxnan SAHU, -10 
Suze Art, 40 C. L. J. 597; (1925) A. I. R. (C) o O. & A. L. R. 1361; 10. W. N. 701; 26 Or. L.J. 630 


Or. L. J. 517 RAS ME 918 
8.149, See Pênai Goon, 1860, ss. 151, 188. 











4 8.144; action under, when to: be] taken— : eo :. 823. 
Nuisance—hRemedy of coniplainant—Civil dispute— — s, 154; „See Evipencr Aor, 1872, ss. 32 (2), 35 

` Duty of Court. Mee See ME $a ; : E i e 647 

. Itis not proper that Criminal Courts should take — 65. 154, 157, 158—Hvidence Act (I of 1872), 

upon themselves to decide what are really civil dis- e. 85—--First Information Report, what amounts to—, 

putes. ` ` - . . Es | Statement recorded during investigation, whether first 

. Action should ẹbe taken under s.144 of the. Or. P. —^ijmformation—First Information Report, whether | 

O. only in urgent cases of nuisance or apprehended substantive evidence--Statement, oral, made to. Police 

: danger. Action under the section should not be during investigation, whether can be proved. 


taken at the instance of a party who can easily remedy Section 154 of the Cr. P. C: contemplates that the 
the consequences of the act complained of and whose First Information of the commission. of an offence: , 
complaint is really ofa civil nature and canbe pro- actually’ received by the Police should be recorded as : 

perly adjüdicated upon in proceeding in a civil suit. guch and ndt a statement made by à witness during 

_ A Haz Aut v. Emperor, 26 Or. L. J. 560 656 investigation after the investigating officer has actually. 

- a. 8,145 próceédings under—Numerous claim. ®2ttived on the scene and has himself seen what has 

' ants for, possession—J oint trial, legality of. Enron di Bon Report taken dona Doa P. TR 

There is nothing to prevent a Magistrate from join- s ae sk Guns i e E in "an uf du od 
ing together numerous claims for possession in pro-. talin at ne iens add E de by a publie. servant 
ceedings under s. 145 of the Cr. P. Ô. and dealing with S828 a tact in Issue, ; y & pubic servant , 

: the atter at ono Wearing aa in the discharge of his official duty and'in the per- 

` The only objection which can really be taken to such formance of the duty especially enjoined upon him 

å eourse is, if it can be shown, that the objector is.ad-- -under which such record is kept and, therefore, falls 
_ Teeny prejudiood by auch proceeding, Pat Gam. YEH tho sope of a, 35 of the Erde Aot and ia, 

HAR MULL v. THAKUR SINGH, 1 P. L. R. 135 Or.; (1923y 2 Têlêvani tace Sui 1,18 DOS ae VE pieca or 
DHAR EU 45:98 Or. L. J: 424 VT "Ag « evidence and. is no evidence of the existence of tho, , 
A. L R. (Bat) 545; gab iir oe Y * facts which it mentions. It can:be used merely by | 
i, S. 145, proceedings under—Sale of erops— «way of corroboration or contradiction* and not any 

Deposit in Court—Proceedings dropped by congent— . further. . BaD ge. a e t ie 

Disposal of sale-proceeds—Question of title, decision. .-Where a person who is alleged to have madé an 

ee MS, oe di : di der 5.345 oral satemené A iie Poe mE the A Mex 
using the pandency of proceedings under s. 145; of a case denie# at the trial that he made my such 

Qr. P. ki the og on the, lgnd were seized and statement, the alleged statement cannot be proved.by' 
gold and the proceeds deposited in Court, The pro. the evidence of persons who claim to have heard i. 

x . Loc ne i 2E . e 
a a è , n d 


7 (A) 645; L. R. 5 A. 177 Gr.; 26 Cr. L. J. 501 


*. n ` 
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‘atthe time when it was made, nor is such evidence 
admissible. A CHITTAR SINGH vV.. EMPEROR, 23 A. L. J. 
14; 26 Cr. L. J. 554; (1925) A. IR. (A) 303; 47 A. 280 

7 €50 


——— S, 159-—Accused not identified immediately - 


after arrest—Conyjction, whether good. 
In no dacoity case, would a Court: convict a person, 
who was not identified in the Jail or before a proper 


- authority, immediately.after the arrest, simply on the ' 


strength of identification conducted in the Court of the 
‘Committing Magistrate eor the: Sessions Judge. A 
Kissen Lam v. EMPEROR, 22 A. L. J. 501; (1924) A. I. R. 
245 
ss,. 164, 5 33——Confession, record of —Veri- 
fication, failure to comply with formalities of, effect 
of—Irregularity. ` 
. The failure to comply. with the formalities as to 
- verification at the end of the record of a confession 
is an irregularity which is cured by s. 533 of the 
‘Or P.'O. S EwPrnoR v. Munauyap Bux, 16 S. L. R. 
143; 26 Cr. L. J. 609 " 833 


C'———L S. 171--Bigamy, and abetment of bigamy— 


. fall within the purview of s. 172 of the Cr. P. C 
- are not, therefore, inadmiBsiblein evidence by virtue 


Jurisdiction. 


The offences of bigamy and abetment of bigamy. 


are triable only in thé district in which the second 
marriage or the abetment takes place. L AMIR CHAND 
v. EMPEROR, 6 L. L. J. 422; (1924) A.I. R. (L.) 732; 26 
-Or. L. J. 525 365 


-— s. 172—Personal diary of Police Officer, - 


entries in, whether admissible—List of stolen pro- 
perty supplied during investigation and-list of names 
of suspects, admissibility of—Map prepared by 
Police Officer during investigation—Statements made 
by third persons, whether should be entered. ] 

Entries made in a personal- diary kept by a Police 


Officer, who did not start the investigation of a case | 


and did not take any part in the investigation, do ig 
., ADL 


'of the provisions of that'section. 

A list of stolen property handed to a Police Officer 
in the course of investigation is not admissible in evi- 
dence'and should not be placed before the Jury. The 
admission’ of such :A list, however, would not of 
jtself vitiate the trial unlessit is shown that the 
accused have been prejudiced by such admission. 

, A map prepared by a Police Officer during the course 
of the investigation of a criminal case should not, on 
the face of it, contain statements which have been made 
to the Police Officer by some other person. ` 

Where the names ‘of certain persons are sent to the 
Police as -being the names of those who are suspected 
of being concerned in the commission of an offence, 
áànd- the evidence of the person who supplied these 
names to the Police is challenged in Court, the list 
ef names supplied by him is admissible in evidence 
to corroborate the’ statement of the witness in 
answer to the challenge. O Karria v. Emperor, 26 Or. 
L. J. 579 . ~; h :723 
iSS, 177, 526 (1) (D-—Complaint filed in, 
: wrong Court—Transfer, of case—Bigh Court, power 





óf. : 
i Where an offence is being enquired into and tried 
by & Oourt contrary to the provisions of s. 177 of 
the Or. P. C., the High Court hae jurisdiction to 
edirect the transfer of the case under s. 526 (1) (4) of 
the Codé to% Court having jurisdidion to try the 
case. O MUBARAK ALI v. ABDUL Ha@’i0 0. & A. L. R. 
$60; 10; W, N. 615; 26 Or, L J: 877 -721 


GEKERAL INDEX. | 


= db 


Criminal Procedure Cedé-—éonid* 
i 4 e o 
— — —- 8.190.* See BOMBAY Prevention’ or PROSTITU- 
TION Act, 1923, s. 3 ` 57 


—— — 5, 195; See €r. P. C., 1898, s. 195 39 
— — — ss. 195, 238— Penal Code (Act XLV of 
1860), s. 173—No tomplaint by public servant —Con- 
viction under s. 178, Penal Code—Section 288, Cr. P. 

C., application of. 

À Magistrate has no jurisdiction to take cognizance 
of an offence under s. 173, Penal Code, except on the 
complaint in writing of the public servant concerned. 
© When the Cr. P. C. provides that the Court shall 
not take cognizance of a certain offence without com- 
plaint from a public servant, it is not open to a Magiš- 
trate to ignore this provision by the device of insti- 
tuting the cass with reference to some offence, of 
which he is entitled to take cognizance, and then con- 
victing the accused for the prohibited offence with the 
aid of s. 238, Cr. P. O. A Sri NARAIN SINGH v. 
EMPEROR; 22 A. L. J. 1005; L, R. 5 A. 153 Cr.; (1025) A. 
I: R. (AJ) 129; 26 Cr. L, J. 444; 47 A. 114 62 
—— — — 8. 195 (1) (C)—Prosecution for forgery, when 

can be: entertained —Penal Code (Act XLV of 1860), 

ss. 468, 467. s 

A profecution for forgery cannot be entertained 
except upon the complaint of the Court before which 
the forged document was produced in evidencep 

Section 463 of the Penal Code is used in a com- 
prehensive sense in s. 195 (1) (c) of the Cr. P. C., so as 
to embrace all species of forgery and includes a case 
falling under s. 467, Penal Code. L Kuarratr RAM v. 
Marawa Ram, 5 L. 550; (1925) A. I. R. (L.) 266; 26 Cr. 
L. J. 537 LÍ 377 


———:- 8$. 195 (c), 476—Suecessor of Trying Judge 
whether can order Petipa sca fon La Jo meki 
formal complaint, effect of --Complaint against per- 
gon not party to suit—Court, jurisdiction of. 

f Ta sn of te Cr. P. C,*the power to 

order prosecution may be exercised by any...dudge 

of thé Court concêèhed andenot 3 

eas only by the Judge who 

^ The fact that instead of making a formal com- 
plaint, the Court sanctioning the prosecution merely 
directs a-copy of its order'to be sett to the District 

Magistrate for necessary action does not vitiate the 

order inasmuch as the defect is merely formal. 

For offences mentioned in s. 195 (c), Cr? P. C., the 
Court has jurisdiction to file a complaint only against 
parties to the suit. R Mauna Suwe Pawe v. Ma Mz 
Hwoxz, 3 Bur. L. J. 344; (1925) A. I. R. (R.) 195; 26 

"Or. L. J. 500 i 244 

————— 8.198. See PzNAL Cope, 1860, s. 499, 361 

- 8. 203—Complàint, dismissal of—Ezamina-« 
tion of complainant's witnesses. 
“A complaint cannot be dismiss 
the witnesses of the complain 
in Court to give evidence in support of the com- 
plaint. A complainant is entitled to have an 
opportunity of establishing the truth of his allega- 
:tiops by having the evidence of his witnesses tested 
by the Magistrate. C Purosarram v. RAM Das, 26 Cr. 


L. J: 561 is 705 
———- 88. 221, 298— Penal Code (et XLV of 
form * of—Rioting— 


ed without examining 
ant who are present 


de 88. ob 147— Charge, 
' Common object, specification of—E 
vight—Prosecution, duty o yak ridl by ji Saye 
p JEU o Cmimin to charge on vital points— Mis- 
ATECRON. - 
An -accused is entifled to knoy with cerifinty 
accuracy the exact value of he charge brought sean 


e. 
à = 9 o 
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Criminal Prapedure Cqde—contd. 


him, for. unlesa he has this. knowledge he may be 

“seriously ` prejudiced in his defence. ‘In ‘framing 
charges it is always a sound rule for the Court to 

: adhere to the language of theStagute as far as pos- 
sible. A departure from the. words of. the Statute. 
-beriefits nobody: and only introduces complications in 
many instances, - 

In a charge of rioting, the common object of which 
is;to enforce a right, or a supposed right, it is neces- 
‘Bary. for .the prosecution, only to show.that the accused 

; was not in actual possessiog ab the time of the occur- 
rence.. 
“Ina trial by Jury-omissions on vital points in 
. the Judge's charge to the Jury may amount to- such 
.misdirection as;to vitiate the trial. 
Where the Judge's direction as to the ‘probabilities 
has, the, effect of, "putting the probabilities in favour 
. ,ofrthe prosecution too: strongly before the Jury -and 
upon-a mereassumption of, the facts which the Jury 
afe not asked to find for themselves, ‘it amounts to a 
misdirection which vitiates. tho trial. C- CHHAKARI 
SHAIKH v, PMPEROR, 26 Cr. L. J: 567 -- 71 


LL ss, 222. (2), 303 (1) —Penal; Code (Act 

4 _ XLV of.1860), s. 408- Criminal breacheof trust, 
` conviction for—Finding as to misappropriation of 
definité sum, whether necessary— Verdict. not simple 
one of guilty or mot guilty—Judge, duty of. . 


. The offence of criminal breach of trust involves. 
entrustment . or dominion over property and dishonest 
misappropriation, ‘conversion, use or disposal thereof. 

'*[t.is not possible; to find these. 'elements unless, one 
can form a conception as to what that property is. 

There must, therefore, ‘be a - definite finding. of.a 

certain. definite sum traced to the accused in: order 

to form the basis of his conviction. . 

Im a case of criminal breach:of trust in respect; of 
a sum of oveg seven, thousand rupees, the Jury. re- 
turned 8 unanimous verdict of . guilty- but recom» 
mended- the. lighiest - ishment-consistent’ with 
justice as in their. opinion the amount misappropriat: 
ed by, the accused was much less than the. amount- 
stated’ in the “charge, As: to the amount embezzled 
they: were not unanimous.and,they said. they. were not 
able to ascerta ‘it definitely, . but. the majority-of 
them' were of opinion, that it might be a thousand 
rupees or 80, out.of the amount-méntioned in the 
charge. The Judge agreed. in, the verdict. He; 
however; was, of opinion that ‘the amount. em- 
bezzled was- not a thousand rupees or so but nearly 
Tupees five thousand.. He accepted the verdict and 

' convicting the. accused. under s. 408, Penal . Code, 

Benteneed- him to undergo. rigorous imprisonment 

for three-years. On appeal: 

Held, (1) that.the bern returned. by.the Jury was 
not a simple verdiet of guilty or nót guilty on the 
whole matter covered by the charge. but a speciál or 
qualified- verdict; to, ascertain the, exact scope ,and 
import -of which $t was the duty of the Judge..to. ask 
the Jury such. questions as were necessary:; 

(2)'that the. "Judge should have.endeavoured" to 
ascertain how the Jury arrived ‚at the amount. of 
“about a thausand rupees or so! “which in: their. opinion * 

. the acgused: was guilty of having, embezzled ; 

DC (3) that his omission to n. duration to. the - Jury 
in titis.reSpect had. deprived him. of the. opportunity 
of ‘finding out whether the said amount or any’ part 
of it was included within the figure which heshimself - 
arrived gf, so as fo determine e ats he inap EN 
with t the: ‘verdict RO 
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(4) that it could not under the, circumstances be 
decided whether the verdict was a proper. onè or not, 
for it was not known upon what „materials it was 
founded or what it really meant ; 

(5) that, therefore, the conviction must; be set aside, 
it being left open to the prosecution, should they so 
desire, to proceed afresh agairfst-.the appellant in. 
respect: of such gross sum or specific item or boih.as, 
he may be charged. with, in accordance with the, provi- 
sions of ‘the law. 

The: object of the-amenglment .made by the. in- 


“troduction! of sub-s..(2) to 6.222, Cr. P. &., was not 


to amend the Penal Code, but merely . to get rid. of 
a .technical difficulty, in framing a formal document, 


' viz, the charge. It'was not intended either to throw 


the onué on the accused by bringing a charge against 
him of a deficiency in his accounts or to .do away 
with the necessity of proving the elements of the! 


„offence as-laid down in the Penal Code. 


"Under s. 303 (1), Gr. P. G., the Judge is always 


entitled to ask the Jury such questions as are neceg; | 


sary to ascertain what their verdict is. © KHIRODE , 
Kumar MukERJI v. Emperor, 29 C. W. N. 54; 40 C. L 


J. 999; (1925) A. I. R. (C.) 260; 26 Cr, L. J. 539 372 


————— 8$. eii 235, 239— Penal. Code (Act XLW 
of: 1880). 8. 14—Charges- of murder, argon. and 
conspir AGE oint trial of: several accused— Pre- 


judice to accused—Embarrassment to Jury—-Re- ; 


trial. 


The accused were charged at one trial with the 
offences of conspiracy to murder, murder' and areon, 
in that they were alleged to have set fire .to,a house, 
barred the’ doors, burnt most of the inmates and 
killed such as tried to escape.. It appeared that there . 
was really no foundation for the charges of murder 
and.-arson as regards most of the accused; ‘accord?., 
ing to the facts. alleged’ by, the prosecution. The 
Jury, however, found all the ‘accused guilty. on all 
the. charges: 


‘ 


Held, that since a multitude. of charges mot. having x 


any proper foundation and obscuring the case which: 
the. accused had to meet were put.forward, the 
accused. were prejudiced. in their defence” and. the 
Jury misled and confused, and that, „therefore, the 
accused should be re-tried. 

Per, Walmsley, J.—The. charges should „be ‘framed. 
in-such a way as to. render “it beyond doubt that 
there was neither prejudicé to the, accused nor: ema 
barrassment*to the Jury, - 

Per Mukerji, J:—The provisions ‘of 8. 283 of tha. 
Cr. P. C. are mandatory. 

The provisions of.ss. 235 and 239, Cr. P. C., are 
merely, enabling ones, and if there is a risk. of ems 
barrassing the. defence by u joinder of „charges, such 


“joinder should not be.resorted to., 


Where &.conspirator is present at the commission, 
of the-offence, he may, under:the provisions:of a:.114;. 
Penal. Gode,, be deemed , to: have committed tha. 
offence, but if that is the way in which the accused, 
are all. to be made responsible for the.offences, they. 
should be. specjfically. . charged.. with. ‘such. offences 
as read with the provisions of s. 114, Penal Code. 
C ALIMUDDIN NASKAR v.. Emperor, 26 Cr. L.:J..487;-29- 


C. W. N. 173; 40:0. Lyd. 541; (1925). A. I. R.. (O0). ) Sls E 


52:C..253. 


———— $8.2 36, 237, 238. See PENA | vies m 
58. 109, 147, 149, 150; 188; 304 818 


—— $ 238. See, On. Pu Oy: 1898, 5.195. ; 63; 


s .- 


* 


` 
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— & 939-—Penal Code (Act XLY of 1860), 
s8.. 148, 201, 304-Rioting and culpable homicide— 


Causing disappearance of dedd' body—Joint trial, 
whether ‘legal., z 


here a riot remilts in the dé&th öf a person, and” 


thereafter one of the rioters takes away thé dead 
body and causes its disippearánce, a joint’ trial of 
that rioter for ans offence under s 201, Penal Code, 
along with, a tfial ‘of all the rioters for offences under 
88. 148 and..304 of the Codé is illegal, as.the offence 
under s. 201 cannot be said to have been committed 
in the same transiction in which thé.other offences 
were committed. C, S®renpra Lan Das v. EMPEROR, 
e L.9. 559; (1995; A. T. R. (C) 413; 26 Cr. L. J. 

i 147 


m 6, 250—Càse instituted supon information 


to Police—Compensation, order for, whether cam: 


be made—Order directing compensation, whether 

exempts complainant from criminal liability. 

Under s. 250 of: th 
awarded in a case instituted upon information givón 
to a Police Officer. . 

A complainant does not escape liability for pro- 


' gecution under $. 21le0f the Penal Code by reason 


of an order directing payment of compensation having 
been passéd against him under s. 250 of the Cr. P. C. 
O, Harz 
1 O. W. N.. 878; .26 Cr, L. J. "527 367 


———ÁÀ—.8. 250. (S)—Order. of compensation— 

Appeal, when, competent. 

Section 250 (3) Cr. P. C., means that whenever: a 
complainant or informant has been ordered under 
aub-s. (2). to pay .éóompensation exceeding fifty rupees, 
the right of appeal is given, whether compensation 
has been awarled only to one accused or has to be 
distributed amongst a. number of accused in suihs 
snot éxceeding Rs:.50. B AuausrIN MaNwAL v. DuMING 
PascoL, 26 Bom. L. R. 1243; (1925) A: I. R. (B.) 129; 
26 Or. L. J. 480; 49 B. 440 160 





should be. made—Defect, whether curable. 
“An order directing the complainf&gnt: to show cause 
why he should not pay compensation to the accused 


- uhder 8..250 of the Or P. C: should be made at the 


same time as the order discharging the accused. The 
failure to do so is nota defect curable by s. 537 of 
the Code. © ,SunzsH CHANDRA GUPTA v. ABDUL 
JABBAR, 29 C. W. N. 127; (1925) A. I. R. (C.) 264; 26 
Or. L. J. 449. 129 


- - LJ 1 ` 
———— $8. 263 (h), 537—Non-appealable case— 
Omission tò record reasons for finding—Defect, 
whether fatal. | 
Where in a non-appealable case there is clear 
evidence to justify the conviction, the omission on 
the part of thé Court to comply with the provisions 


. Of cl. (h) of s. 263, Or. P. C., merely amounts to an 


irrégularity which can be'cured under s. 537 of the 
Code. B Nambuo Laxman v. Emperor, 26 Bom. L. 
R. 1236; (1925) A. I. R. (B. 138; 26 Cr. L. J."466 


BINE ES : 14 
-——- 88. 266, 418— Sessions trial by ‘Judicial 
Commissioner— Appeal, wheihen lies. | 5 5 
,An appesi, lies from the, decision of a Judge of 
the Court. of thé Judieial"Oommissioner of Sindh, 
holding a Sessions trial where the Judge has accepted 
the finding of the Jury. For the purposés of appeal 
suche trial continiies to be a ¿rial by a Sessions 





Court nofwithstanding the’ arhgndment of s, 266 of e parties themselves, In the 


^ 


 GÉNEHALINDBE . 


e- Or. P. ©. compensation can be | 


KHAN v, EMPEROR, 10 O. & A: L. R. 1189; 


: ss. 250, 537—Order of compensation when 


6: . direction—Inadmissible evidence, 


089 


Criminal Proceduré Óódg--contd, 


re 
the Cr. P.O. S'Kuibasük v. EMPEROR, 26 Cr. L. J. 562 
ii UNS. e « 706 
—— 88. 29 5, 44 8—Aécused, claim of, to be tried 
by Jury—Magistrate, duty of —Assessors—Nation- 
ality -of dccusèd. 

When aii accfsed. person claims that he should be 
tried under Ch. XXXIII . of the Cr. P. C., the duty 
of. the Magistrate inquiting into or trying the case 
is to satisfy hitnself that the complainant and the 


. accused person aré respectively European and Indian 


British stibjects, ör vice versa and that in view of 
such status of.the acepsed and the complainant res- 
pectively it is expédi@nt in the interests of justice 
that thercase should be tried under the provisiong of 
that Chapter. 

When the Magistraté is so satisfied the trial must 
take place under the provisiohé of 3. 446 of the Code 
i. è., thé accused must be tried by a Jury, the majority 
of whom shall if-the acéúsed so requirese be of the 
catégory within which thé accused himself comes. 

But when thé trial before the Court of Session 
would in the órdinary course be with the aid of 
Asséssors, the accused has the right under the proviso 


.to s. 44€ of the Code to bé tried with the aid of 
_ Assessors, 


all, of whom shall be Europeans or 
Amerjfans .or Indians according to the category within 
which the accused comes. 

By “ordinary course”, in s. 446 of the Cr. P. C., 
is meant the course. which would be followed in ehe 
absencé of a claitn by the accused to be dealt with 
under the provisions of Ch. XXXIII of the Code, or 
in thé absence of a notification by the Local Govern. 
iment ünder the provisions.of s. 269 of the Code. L 
Bray e. Emperor, 5 L. 515; (1925) A. I. R. (L.) 236; 
26 Or. L: J. 540 * 380 
— 8, 288—-Previous statements of witnesses, 

whether admissible—Value.for purposes of convic- 

tion. 

Previous statements of. witnesses, made before the 
Committing Magistrate are admissible in evidence, 
and if the High Court is .satisfied that.they are true 
while the statements nfade subsequently before the 
Sessions Judge are false, it is open to the Court to 
rely upon the previous statements for the purpose of 
upholding the conviction. A TULLI v. EMPEROR, 29 
A. L. J. 1075; L. R. 6 A. 33: Cr.; (1925) A. I. R. (A) 185; 
26 Cr. L. J. 450; 47 A. 276. 0 


>s. 297-— Charge to Jury—Demeanour of 
witnesses, statement as to—Misdirection. 
The mere fact. that -a-Séssions Judge states to the 





- Jury his impression of the demeanour of some of the, 


witnesses, does not amount toa misdirection, as the 
witnesses having, appegred before the Jury, itis for the 
latter to judge whether , the demeanour of the wit- 
nesses was. such as to discredit in any way the evi- 
dence which they had given. C SHAMLAL SINGH v. 
Experor, 26 Or. L. J, 572. 716 
———— 8$.,298, 299— Evidence Act (I.of 1872), 
ss. 24, 25—Trial by Jury—Judge and Jury, func- 
tions of—Confession, voluntary nature of—HMis- 
admission of, 
effect’ of—Confessional statement made to Police 
Officer, admissibility of. 
Under s. 298 (1) (a) of the Cr. P. C. ipie the duty of 
the Judge in a trial by Jury ,to deaide on the admis- 


.Sibility of the evidence, and he must discharge this 


duty irrespective of the question whether objection 
has or has not been, taken to the evidence by the 
case of a confession hg 
* e 
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must decide whgther the confession is admissible in” 


evidence or not, that is to Say, he must consider whé- 
ther It has been duly recorded and whether it is free 


„from the infirmities mentioned in s. 24 of the Evi- 


dence Act. In dealing with the question of its ad- 

missibility he has to determine #hejher it is volun- 

tary or not. a . 
Under s. 299 of the Or. P. C. the Jury must weigh 


“and value the evidence admitted by the Judge and in * 


order to doso they also must themselves go into the 
qu.stion as to whether a confession admitted in evi- 
dence was made voluntarily, for a free and voluntary 
statement is some guaranteegofits trüth. . 

‘lt is, therefore, the. duty of the Judge to place 
béfore the Jury the facts and circumstances, pro and 
con, with regard to the question whether a confession 
was voluntary or not and to ask them to form their 


' own conclusions as to the character of the confession. > 


Where thg ‘consideration of the question as to'whe- 
ther a confession is voluntary or notis taken away 


` entirely from the Jury, it amounts toa serious omis- 


sion, sufficient to vitiate the verdict of the Jury. : 

' Where evidence of bad character of the accused's 
complicity in other crimes, confessional statements 
made to the Police and hearsay evidence are admitted; 


it must be assumed that such admission has prejudic- - 


“ ed the accused, and in such a case the trial must be 


' dence cannot be upheld. 


set aside. A verdict based on such inadmissible evi- 


Ina trialin respect of an offence under s. 395 of 
the Penal Code the Investigating Police Officer was 
allowed to depose that one of the accused pointed out 
io him the route taken by him and his comrades in 
going to the place where the alleged dacoity was 
committed and also the place where they divided 


'the booty and where they had first met: 


` Held, that.these were confessiona] statements and 


- having been made to a Police Officer were inadmis- 


. any direction to the Jury with regard to.the fact that’ 


sible in evidence. 


Where in his charge to the Jury in a case under: 


8.:395 of the Pénal Code the Judge failed to give. 


. there was opportunity .of retognition and that none 


of the accused were recognised at the time of occur- 
renoe: : hts 
Held, that the’ omission was of vital importance 


and that the non-@irection amounted -in law to posi-. 


tive misdirection which vitiated the trial. C ĐABIKH 
ABDUL v. EMPEROR, 26 Or. L. J. 606 830 

: (a$ amended by Act XVIII of 1923 

$8, 337 (2A), 347, retrospective, - operation i 
Pea with approver—Committal to , Sessions—Proce- 
ure. - í 


A case undér 8. 401 of the Penal Code, in which 





there wis an approver, was being tried- by a Magis- - 


trate wiih powers under s.:20 of the Cr: P, O. After evi- 


. dence had been recorded and arguments were heard, 


but before judgment was pronounced, the amended . 


UOr..P. CO. ot lvZ3 came into. force. The Magistrate 


- nevertheless pronounced judgment in the case: 


' Held, that having regard to the provisions of s; 337 
(2A) and 347 of tne Uode, the jurisdiction of tite 
‘magistrate to .try the case had been -expressly taken 
away, and he was bound to commit the accused’-for 
trar DeroreeUte Court of Session. .L- JIMUN DHAR v. 
XMMrkROm, Z0 Ore L. J. 549; (1925) A. L Kk. (L.) 378 
: *. s. 339 (Prosecution Gi E Sid 
tipcate.of Public. Prosecutor, necessity oj, ' .. 


* . 
e 





J+. INDIAN OASES: 
“Public Prosecutor. 


. Bom. L. R. 1240; (1925) A. 1. R. (B.) 185;.26 Cr. L. 


` vightof. ` = 


: against him. 


[topo * 
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.1t is illegal to institute proceedinês agaifist an 
approver for the offence in respect of which pardon 
was tendered to him without the certificate of the 
B Epzror v. Maria BASAPPA, 26 


J. 469 l 149 


ta $8. 340, 540—Right of accused person to 


be represented by Pleader and to cross-examine 
prosecution witnesses—Duty of Magistrate—-Proce- 
dure— Witness ‘called by Court—Cross-examination, 


Where a witness is called under s. 540 of the Cr. : 


P, C., both sides, have a right to cross-examine that 


witness freely. It is entirely wrong to describe as 
eros&-examination that which consists of certain 
questions being suggested by the defence to the Court 
and tliose questions being put by the Court. 

. The spirit of the law, requires that if an accused 
“person wishes to be represented by. & Pleader he 
should be given an opportunity of being so represented 


and should,also have an opportunity of-cross-ex- . 


amining the witnesses for the prosecution. 

Where at the commencement of a trial the accused 
desires to be given an opportunity to engage a 
Pleader and there has not already been a sufficiently 
long period given to him for this purpose, the Magis- 
trate may proceed up to the end of recording his 
evidence of the prosecution witnesses and from 
that stage he should allow an adjournment in order 


- to enable the accused to appoint a Pleader and that 


adjournment must be long enough to ‘enable the 
Pleader to get proper.instruetions and to prepare 
himself for cross-examination:. A PiTA v. EMPEROR, 
L. R. 6 A. 17 Cr.; 26. Cr. L. J. 575; (1925) A. I. R. 
(A) 285; 47 A. 147 : : 719 


———- 8. 842- Evidence Act (I. of 1872), s. 118— 
“Accused,” meaning of—Accomplice, when - compe- 
tent witness. ` d ord 
An accused person when nof being jointly tried 

with a co-accused 


. The“aceuced” in cl £ of s. 342 of the Cr. P: C. 
means the accused then under trial and. under exa- 
mination by the Court. ] 
Section 118 of the Evidence Act makes no distinc- 
tion betweén witnesses called for the prosecution and 
those called for the defence. R JOSEPH v. EMPEROR 
3 bur..L. J. 265; (1925) A: I. R.» (K.) 122; 26 Cr, L. J. 
492; 3 R. 11 ANT 236 


Duty of Céurt—Criminal trial. ~ i . 
Per Mukerji, J.—Section 342 of the Or. P. O. is for 


- the benefit of the accused, the provisions embodied 


in the section being meant to enable the accused to 
explain the circumstances appearing. against him. in 
the prosecution evidence. 
intended merely: for the benefit of the accused. It is 


' & part of a system for enabling the Court to dis-' 


cover the truth and it may happen that the explana- 
tion of the accused or his failure to explain is the 
most incriminating circumstance against him. The 
result of the examination may .benefit the accused if 
a satisfactory explanation is offered by him; it may, 
*however, be injurious to him ff no explanation, or a. 
false’ or' unsatisfactory explanation, is*given. The 
Court should, therefore, not only have the power to 


point out to the accused the circumstances appearing. ` 


in the evidence which require explanation but it. must 
exercisé that pontr in such a way that- the dccused 


is a competent witness for or: 


s. 342 Examination of accused, mode 0f-—: 


The section is not, however,- 
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may know what points in the opinion, of the Court 


require explanation; failure or refusal to give. which : 


will entitle.the Court to draw an inference against the 
accused, 4 
'The word 
does not limit the nature of the questioning to one or 
.more questions Qf -general nature relating to the 
case, but it means that the questions should relate to 
the whole case generally, and should not be limited 
to any particular part or parts of ‘it. s 
In examining an accused person under s. 342 ofthe 
.Or.P. C. the Court should always frente questions 
dealing with such salient points in a case as in its 
opinion call for explanation.: Every precaution 


should, however, be taken not to entrap the accused ` 


to make incriminating. answers, and all questions: in 
“the nature of cross-examination.should be .avoided. 
The incompetency of a Tribunal in administering 
the law or the difficulty in administering it is no 
ground for whittling . down its provisions, - 
Per Newbould, J.—What-is necessary under s. 342 
of the Cr. P. C. is that the accused should be brought 
face to face- solemnly with an opportunity given to 
him to ‘make a .statement from ‘his place in the 
dock im order thatthe Court may have the advantage 
of hearing his defence, if he is willing to make one 
, with his own lips. A formal question in general 
terms which gives the accused an opportunity of 
making a statement of his defence with his own lips, 
. for instance, the question “What is your defence’’?, is 
a sufficient compliance with the mandatory provisons 
of s. 342, since it enables the accused“to explain any 
circumstances appearing in the evidence against him. 
‘It is neither necessary nor desirable that there 
should be any detailed questioning of the accused 
under ‘this section. The point at which the Court 
is bound to question the accused is after the witnes- 
ses for the prosecution have been cross-examined. 
From that cross-examination it will usually appear to 
' the accused what are the circumstances appearing in 
the evidence which require explanation. If this is 
apparent, it is not necessary for the Court to tell the 
‘accused what those circumstances are. 
In the' Court of the Committing Magistrate the 


accused was'asked''" what is your defence?” He. 


‘replied, “Lam innocent. What I have fo say, I shall 
say in the Sessions Court." In the Court of Session 
this statement was read out to him and he was then 
asked "Do you wish to say anything more?" He 
then made a statement- from which «t appeared 
that he was not altogether ignorant of some of the 
salient points appearing in the evidence against him: 
` Held, (Per Mukerji, J.) that the examination of the 
accused was perfunctory and was not a sufficient 
+ compliance with the provisions of s. 342 of the Cr. P. C. 
(Per Curiam):-- That, howevér, the” object of the 
‘provisions contained in s; 312 of the-Or. P. C. . having 
been ‘attained: the trial was not vitiated. C EMPEROR 
_ "V-ALIMADDIN Nasxar, 29 C. W. N. 231; 41 C. L. J. 101; 
(1925) A. I. R. (C.) 361726 Cr. L. J. 631; 52 0,529. 
PHP: jid 919 
- 8. 342—Sessions trial-«Examination of 
accused, method of. °. -> . 


The proper method of applying s. 342 of the Cr. P. 





C. 
specific matters whicl'appear in thé evidence against 
s him.: -Merely ‘questioning him generally as to whether 
he has anything to say or anything 
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"generally", in s. 342 of the Or. P. O. . 


is to bring to the' attehtion- of the . accused ' 


ipadd,to what he - 


* 
iom 
* * 
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satisfactory metgod of applying the section. C Sra- 
LAL SINGH v. EMPEROR, 26 Cr. L. J. 572 716 
S. 342--Summons ' case— Examination of 
accused, whether *necessary—F'ailure to examine 
accused—-Prejudice. ‘ 
Where an accused person in a summons case is pre- 





: ,judiced by the failure of the Magistrate to examine him 


at. the conclusion of the prosecution case, the trial is 
‘liable to be set aside and a fresh trial ordered. 
Quere:—Whether an examination of the accused 
under s. 342 of the Cr.P.00, is necessary in summons 
cases. O EMPEROR v. SHeopaL, 100. & A. L. R. 1351; 
10. W.N., 833; 26 Cr. L. J. 655 943 


S. S47—Warrant case, trial of—Charge 
framed —Commitment to Sessions for portion of 
charge—Procedure. $^ 

ection 347 of the Cr. P. ©. authorises a 
Magistrate at any stage of the trial of a warrant 
case to commit the accused for trial to the Court 
of Session instead of completing the trial him- 
self. The new charge which is then drawn up by 
the Magistrate has: the effect of cancelling any pre- 
vious charge framed by him but thisis so only with 
respect to ‘the subject-matter of tho new charge. 
‘So far as this subject-matter is concerned the pre- 
vious proceedings before the Magistrate must be 
regarded as proceedings in an enquiry preliminary to 
commitment but this alteration of the character of 
the enquiry does not extend’ to any matter which is 
not the subject of the new charge. ' 

Where a Magistrate after having taken cognizance 
‘of a warrant case finds that the accused ought to 
be committed to the Court of Session in respect of 
a portion of the subject-matter of the charge, but 
that he has not committed a part of the offence with 
which he has been charged, his duty is to commit 
the accused for trial in respect of the subject-matter 
of the former portion of the charge and to acquit 

. him so far as the latter portion of the churge is 
concerned. , . 

Section 347 of the Cr. P. O. does not empower a 
Magistrate to discharge an accused against whom a 
charge has been framed. It is only in respect of 
the offence for which the accused is*to be committed 
to the Court of Session that the proceedings are 
taken out of Ch. XXI of the Code and the other 
proceedings of the Magistrate continue to Be governed 
‘by the provisions of that Chapter. O BISHAMBHAR 
Natu v. Expzror, 100. & A. L. R. 1210; 10. W. N. 
705; 26 Or. L. J. 520 4 360 


s. 350—Transfer of Magistrate—Trial de 
novo—Transfer of case to transferred Magistrate, 
effect of-—Procedure. 

When on the transfer of a Magistrate to another 
station, a criminal case pending before him is taken up 
by another Magistrate and the trial is started de novo, 
the proceedings which had already taken place before 
the Magistrate who has been transferred are wiped 

“out, and such Magistrate has no jurisdiction, on the 
cafe being transferred to him again by the District 
Magistrate, to proceed with the trial from the point 
* where he had ‘eft it. M SARDAR KHAN ês eAtTTAciLa, 
'20 LAW. 847; 47 M. L. J. 926; (1925) A. al. R. (N.) 174; 
26 Cr. L. J. 510 254 
—— ——— s. 350 (a)—De novo trial-—Aceused," right 
of, to re-examine some witnesses only—Procedure. 
Under proviso (a) to s. 350, Cr. P. C., the right 
gfven to an accused. person is the rifht of dgmahding 


gaid before -the Committing Magistrate is not- a “that the prosecution "witnesses Mr any of them he rt 
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summoned and re-heard, and it rests on the accused 
to say who shall be re-summoned and re-heard. The 
complainant, however,lías no such right, and when the 
accused is exercising his right under the proviso in 
regard -to some witnesses only, the complainant can- 
not claim a de novo trial from the beginning.. It is 


INDIAN. GASES. 


open,to the accused at any time to say that.he does ' 


not wish certain witnesses to be re-summoned and 


. re-heard, even though previously he had asked for ` 


^ 


them, to be, re-summoned and ‘re-lieard. M VapIGALA- 
PYDIGADU, In re, 20 L. W. 916; (1925) A. I. R. (MJ) 317; 
26 Cr. L. J. 526 ` . 366 





+~Record of evidence, when necessary. 

Under s. 352 of the Or. P. C, it isthe duty of the 
Presideney Magistrate to keep a record of the evidence 
in acas in which the sentence'inflicted upon the 
accused exceeds six months. ' 


‘Even in cases falling under sub-s.(4) of s. 362, Or. 


P. G., the discretion which is allowed to a Presidency 


8. 362—Trial before Presidency’ Magistrate . 


Magistrate not to record any evidence should be exer- ' 


cised reasonably. |B, MoRAMED ROSHAN v. EMPEROR, 
26 Bom. L.-R. 1239; (1925) A.'L.R. (B) 147; 28. Or. L. 
J, 454 - EAM ADR: . e 134 
— 88. 369, 439—Review—High Court, power 
e of, tó review order—Order enhancing sentence, in ab- 
sence of accused, validity of., ’ . : 
The High ‘Court has no jurisdiction to review or 
revise its own orders in criminal matters.. 2 
An order of enhancement of sentence passed without 
opportunity being given to the accuséd of being heard 
either personally or by Bleader, is null and. void ab 
initio, as being without jurisdiction, and does. not bar 
the Court from.dealing with tlie matter a second. time. 
Q Paras RAM v. Emperor, 10.0, & A: L. R. 1328; 1 O. 
W. N. 891; 26 Cr. L. J. 543 \ . 383 
- s$. 445A, 562—Order of release on probation 
of good condüct--Appeul, whether lies—Not-appeal- 
able sentence—Convicts, when can appeal. , 
‘An appeal lies on behalf 








of a, convicted person 


against whom an order, under & 502 (1) of the Cr. P. - 


C., has been passed." 


By opération gf à. 415A of the Or. P. O.a right of 


appeal is ‘also conferred on those who are jointly : 


tried with a person against whom an order under 
'&. 502 (1), Cr. P. O, has been passed, and Having 
- béen convicted, are given non-appealable sentences. 
C BAHADUR MoLzA v. Emperor, 29 0. W. N. 151; 41 C. 
L, J. 45; (1925) A. IR. (O) 329; 26 Or. L. J. 455; 
"52 C. 463 NM . E ' 1385 
— ——— 88. 435, 439— Revision, application for, 


Court thate hears the appeal, if any, does. It might? 
þe otherwise, in a revision. case taken up by the 
Court suo motu.,  .' : AD. 
The only limitation to the exercise of the right 
to apply for revision is that an applieation, for 


‘Court that heard the evidence, does not justif; 
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groünds for revisión in à single petitión. With 
these exceptions there is nothing in the Cr. P. C. to 
máke.the disposal of one criminal revision case à bar to 
the disposal of another revision case arising out of . 
the same original tri&l. Itis only when there has. , 
been an actual adjudication upon a particular point, . 

such aa thé jurisdiction of the fower Court to. try 
the accused or thé adequacy of thé sentence, that the 


wir. 


pretation of the Jaw or principle of law, orithere had 
otherwise been miscarriage of justice. The mere, 
fact that on.the evidence a revising authority comes 
to: à different conclusion from ‘that arrived at. by the: 
án 
order for, further enquiry. „A Zarar , SINGH v. RAM 
Saron, Li, R. 6 A. 47 Cr; 26 Or... J. 582- 726 

: „S. 438— Reference, when to be made—Adhiar, ` 

whether labourer or tent». — . —— ne 

A reference to the High¢Q@ourt in a criminal matter-. ' 
can only be made in respect of àn errór.on a point 
of law. 

An adhiar may be a mere labourer or he máy be 
a tenant, and “the question whethér he is.a mêre, 
labourer or a tenant must depend. on the facts of 
each case. °C- EMPEROR v. ABIMULLAH, 26.Cr.. L. J. 651 
A ee 939. 

— 8, 489 —Conviction, setting aside of —Accuacd 

previous convict—Sentence, adequacy f. . 

Thé High Oourt will not set side å conviction and; 
direct a re-triàl mérely becausé aftér, the: oónólusion 





of the ca&e the.Crown has discovered that. the accused 
is a previous convict arid the sentence passed upon 


hír is not, adequate.- A: Emprro® v. RAM DIN, L.R. 


:6 A. 16 Cr.; 26 Or. L. J.. 654; (1925) À. I. R. (A) 992 


: Ns a . 949. 
& 439—Magistrate, ‘consulting Appellate 
Magistrate—Ivregularity—Proceedings, whether can. 
be quashed—High Court, ‘power of.. ` 

It. is-extremely irregular for a Magistrate to cone 





. sult and take the adyice of an AÁppéllate Magistrate 


revision cannot be made both to the Sessióms-Judge - 


aud" tq the “District Magistrate, also that a 
*petitionsy is in prücties, required to state all his 


in.regard to proceedings pending before himself., 

The High Uourt will not, however,quash the pros. 
ceedings on fevision on that gróuüde alone during 
the pendency 9f the trial, before. ihe. Magistrate 
although it has power to do&ó at any stage on.a pri 

: - + @ 


` 


8, 439-—Order of acquittal—-Revision—H igh 


$ 4 
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per cage: being made out. M SAMI GOUNDAN, In re, 20 
» W. 937; (1925) As. IR (M ) 815; 26 Cr. L. 52 


Court, powers of. | dA UE 
The High. Court can no doubt revise orders of 


acquittal, but the power of reversing acquittals is one, 


that will only be used sparingly and. when thé in- 
terestg pf public: justice demand. 


It-is in very exceptional cases that acquittals are ' 


set aside in revision on thé-application of private 
persons. R'KugM Onan v. Lanp,'3 Bur. Lid. 323; 
(1925) A. I*R. (R.) 193,26 Or. L. J. 511 "255 
—— S£. 439-—Question of fact-- Revision. 

A- Magistrate trying-a case is entitled to his opinion 
on facts- and his order'is not liable to be set aside 
in revision "merely because he has not actéd: accord- 


ing to a-superior Court with "fair mindedness ‘and ` 


breadth of?vision". O Hariz Kuaw v. Emperor, 10 O. 
KA. L. R. 1189; 1 O. W.N. 878; 26 Or. L.-J. 597 “367 
—g, 439—Revision—High Court, ‘power of, 

‘to quash proceedings. : , 





interference: by. nm 
The proviso-to sub-s. (1) of s. 562 of the Cr. P: C. 
must be read as apart of the sub-section. Itis super- 
Séded‘as regards the ‘effect of .sub-s. (1-A) by the 
words “the Court’ before whom he is so convicted," 
in the aforesaid’ -sub-section, and’ cannot be' used so 
as to control those words. A Magistrate of the Second 
@lass, therefore, has jutisdiction' to pags an order of 
releass of am accused person convicted by him undei 
8. 279 of the Penal Code after due admonition, under 
8, 562 (I-A) of-the Gr. P. © " > 
“The High “Court: will not'in revision interfere with 
an order passed by a Magistrate under s. 562 (1-A) 
of the Or, P. G., unless the order is clearly ‘mistaken 
or injudicious or amounts to a failure of justice. A 
MuURLIDHAR v. Mansos KHan, 26 Or. L.J, 624; 47 Aga 
1 * 1 . 
—-— S. 440 — Parties, whether entitled to be héard. 
Under s.440 of the Cr. P. O. no party has any 
right to. be ‘heard either personally or by Pleader 
efore'any Court while exercising its' powers of revi- 
sion, O Harrz Kuan v. Emperor, 10 O.-& A. L. R. 1189; 
TO. W.N. 878; 20 Or. L: J. 527 ] 367 
———- 8.476.: See Cr. P. O., 1898, s. 195 (c) 244. 
——— S. 476—Perjury committed in judicial pro- 
ceeding—Order for prosecution, when can be made— 
Reasonable probability.of conviction. 
Where perjury is alleged to have been committed 








in the course of a judicial proceeding and, is duly. 


brought to: the. nofice eof the. Cotrt, the Court is 
justified in taking action ‘under s. 476 of the Or. P. 
©., and order prosecution of the offender. . 
It is-not necessary that the* Court should form its 
opinion as fo the desirability of prosecuting the 
offendere during the.progress of the actual case. 
. It is not fair to allqw proceedings for perjury to 


‘take their course where the evidence is evenly balanced. 


“og, 


. I. R. (R.) 19726 Or. L. J. 


case, i * 
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and there. is‘ no readbhaple probability .of Securing 

a conviction. Varas Das'v. Mauna Ba Tuas, 2 

Bur. L. J. 154; 1:R, 372; (1924) A. I R. (RY 54; 
. 


-23 Cc. L. J7523 


J^ s 362 
———— (as: ámended by'Act XVIII of 1923), 
476—Sanction to ‘prosécute—Sanction under 

0:d Procedure, legality of. 

A sanction to’ prosecute for perjury granted ac- 
cording to the procedure presoribed by the Cr. P. 
C., 1898, after its amendment -in 1923, preseribing A 
different procedure, is.ilggal, and no Court can take 
cognizance of it. B In re Garun Daun Saren, 26 Bom, 
L. R. 1235; (1925) A. L R. (B) 151; 26 Cr. L. J. 448 


64 

—————8. 476A—Penal Code (Act XLV of 1860), 

3. 193-—Complaint dismissed by Bench of Magis- 

‘trates—Order by;District Magistrate direc ig prò- 

secution of complainant for perjury, legality oj — 

Perjury—Oath not administered, effect of. 
` A complaint was dismissed by a Bench of Honorary 
Magistrates. "The District Magistrate, to whom an ` 
appeal would ordinarily lie fon the order of the 
Bench took up the matter under: s. 476A of the Cr. 
P: O. and ordéréd the ‘prosecution of the complainant 
under s* 193 of the Penal Code: 

"Held, that the District Magistrate had jurisdiction 
to make the order which he’had passed although the 


' Original complaint. was not heard by him. 


Even where no oath i8 administered to a witness 
in a judicial proceeding in 'a Court of Justice the 
witness is:bound to state the truth and if he fails to 
do so he is guilty of an pffence under s. 193 of the 
Penal Code. "A Morr Ramp. ÊMPEROR, L. R.6 A. 44 
Cr.; 26 Or. I, J. 566” ' 710 


= 8: 488-—Unable to maintain itself, meaning 
of—Maintenance for child—Ohild's ability to earn 
something, relevancy of—Réference to ‘High Couri—- 

Referring Court, duty of. ^" * f 

The words “unable to mairifain itself" in s. 488 of the 
Cr. P. C. mean "unable to earn a livelihood for 
itself,"—that is to say, a complete livelihood, such as 
an adult person might earn, without depending on any 
other person. Í , 

In fixing the sum payable for maintaining a child, 
it is not permissible in law to take into consideratign 
the fact that the child is able to earn something to- 
wards ifs own support. i : . 

In all cases where a reference is made to the High 
Court in proceedings for maintenance it is desirable 
that the Referring Court. should itself hear both 
parties before’ making any recommendation. R 
Baran SHANTA v. Ma Cuan 2 Mar, 2 R. 682; (1925) A. 

375 


S: 491 -Habeas corpus—Guardian de jure, 
application by—Girl over 1? years of age — Consider- 
ations applicable—Welfare of minor—Minor's pre- 
ference. 

-On än: application for habeas corpus in respect of de- 





. tention of a minor child against the guardian's wishes, 
` the jurisdiction of the Court is essentially a parental 
,One'and' must. be exercised'for the benéfit and welfare 


of the child, the word “welfare” being taken in its 
widest sense. The moral and religiqns welfare of 
the child as well as its physical well-being must be 
considered, with due regard to its ties of affettion. 


* "The order of the Court must be made with refer- 


ence tg the position of the parent, that of the child 
afd its happiness dnd all the cirotunstanegs $t the 
€ n o 


.. . 
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If'an* infant, capable of forming an intelligent 
opinion expresses its views, the. Curt is bound -to 


+» take them into consideration. ln, weighing the ques- 


tion what is for.the benefit of tke child, this will form 
',animportant element and the degree of the child's 


. mental development musi to a certain extent weigh ' 
"with the Judge in deciding how'far its wishes shall 


. be’given effect to. In the same way, the age of the 
“child is also an important factor. ° There is, however, 


no hard and fast rule that in. the case of a girl over 


16 and a boy over 14, the Court, has no option in the 
‘matter and that the wishes of the infant must be given 
effect to. -Such a rule is too artificial, and even if such a 
rule obtains in England, there is no warrant for the 
extension of the'doctrine to India where different con- 
siderations may apply and different conditions do 
prevail. ` ; 
The nfother of &' minor girl between 17 and 18 
years of age applied for a writof habeus corpus for 
. the production of the girl who was living. with her 
© step-sister and lind consented to give herself in mar- 
riage to. a relation to whom the mother objected. 
The’ girl's choice of her future husband was a free 
* one and she expressed a decided preference to remain 
with the step-sister : . . 
Held, that the proper order to make in the case 
was to free the girl from, all restraint and to set her 
t liberty to go where she chose. M SARASWATHI 
AMMAL v. DHANAKOTI AMMAL, 47 ML. J. 614; (1924) M. 
W. N. 870; 20 
Cr. L. J. 616 840 


——— (as amended by Act XVIII of 1923), 
s. 497, scope *of—Ball in_non-bailable : cases— 
' Magistrate, powers of High Court, discretion òf.” 
Section 497 of the Cr. P. C, 1898, as amended in 
1923, tends tolimit rather than enlarge the powers 
nf Magistrates in granting bail in non-bailable cases. 
The High Coert, however, is not limited within the 
bounds of s. 497, Or. P. C., and has absolute discere- 
tion in the matter, but it, js bound to follow the gen- 
erallaw as a rule, and not io depart from it, except 
under very special circumstances, especially so in the 
. initial stages of a case. R BounvirLz v. EMPEROR, 2 R: 
540: (1995) A. I. b (R.) 129; 26 Cr. L. J.427' .. .43 


—,——— 88, 517, 520—Order for disposal of exhibits 


— Court, power of—Question, whether can be sepa- 

rately considered. 

Section 517 of the Cr. P. C. does not limit the 
power of the Magistrate or Judge, who has omitted 
to pass an order for disposal. of exhibits as: part of 
his judgment convicting the accused, so as to deprive 
him ofall power to subsequently pass orders for the 
disposal of the property. 4 : ` 

Similarly a Court of Appeal or Revision is not so 
- limited. Section: 520 of; the Code expressly autho- 
rises the separate consideration, where necessary, of 
matters referred to in the section. R Ma Wer v. Mc 
Po Tam, 3 Dur. L. J, 302; (1925) A. I. R. (R.) 183; 26 
“Cr. L. J. 518 .,858 


S$, 526— Transfer of case— Pleader appearing. 
‘in Court of -his father. | ; ms alt eec 
' ' There'is* aro rule againsta Pleader appearing jin 
the Coart of hi. father, and the mere fact that the 
“son of a Magistrate appears ss a Pleader in a-case 
before him, cannot be a ground for transferof the 
case from his Court, O Pranav Lan v. Pcrran, 10 O. 


& A. J. R. 184; 26, Or. L.. J. 440; (1925) A: LY. (œ) 
348 ° '. .. “56 
e, , e Pos 
* 
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. W. 902; (1924) A. I, R.(M.) 873; 26 


[1928 ` 
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-— s. 528-— Transfer of case by District-Magis- 
trate-—Sub-Divisional Magistrate, power of, to re- 
-transfer case--Use of strong language by: Court. 


Under s.,528 of the Or P. O. a Sub-Divisional': 


Magistrate has the power to withdraw a- case pend- 
ing’ before a Subordinate Magistrate. c 
cannot be so read'as to imply thaf after a District 
Magistrate has transferred a case from the file of one 


Magistrate to that of another, ‘a Sub-Divisional Magis». 


1 


But the section ' 


trate, who is subordinate to the District Magistrate, ' 


has.jurisdiction to nullify that order by ordering & 


fresh transfer of:the'case to his own file. 

The use of strong language bya Court is never 
calculated to satisfy the litigant public before it. An 
officer is sometimes bound fo feel strongly on parti- 
cular occasions but, as soon as he expresses himself 


strongly he gives himself away, and if he raises by’ - 


his language an apprehension in the mind ofa party 
that he is prejudiced he has only himself to thank. 
A calm state of mind is absolutely essential for the 
. disposal of all cases whether civil or criminal.- A 
MUHAMMAD AKBAR v, Emperor, 23 A. L: J. 133; LR. 
G A. 57 Cr; 26 Or L.J.538; (1925) AM. R. ae 


47 A. 988 duy 
— — s, 837. ‘See Cn. P. C; 1898, 5:263." 146 


————— s. 562. ‘Seč On. P. C; 1898, s. 415-A 135, ; 
———— s, 562— Réceiving stolen property, offence of " 


—Section, whether applies. ` : à 
z Section 562 ofthe Cr. P. C. cannot be applied in a 
case under s. 411, Penal Code. Pat KABIR Sman v. 
Emperor, (1923) A. IR. (Pat) 297; 
Cr.; (1923) Pat. 237; 26 Cr. L. J, 419? ` 35 


Criminal trial—Appeal to Privy Council —Special 
leave— Letters Patent (Cal.), cl. 41. ` 
Points not properly raised at the trial are not 

points which, in ordinary circumstances, deserve much 

consideration as grounds for special leave to the. Privy 

Council. " : 

41 of the 


Appeals in criminal matters under cl. 


Letters Patent: (Calcutta) should not be. encouraged . 


where no point. of law has been raised by the Trial 
Judge nor will an application for special leave tq 
appealas an alternative be granted asa matter of 
course. ny ; È 4 : 

Obiter.— Clause 41 of the Letters Patent (Calcutta) is 
not applicable to & case whore ‘any point or points of 
law have been reserved for the opinion of the High 


Court, by an authority outside the High Court; viz., . 


by the Advotate-General of Bengal P C BaRENDRA 
“KuMAR Gnose v. ExrzRon, (1925) A. I. R.(P. C.) 1; 29 
C. W. N. 181; (1925) M. W. N. 26; L. R. 6 A. (P. C.) 
1; 26:P. L. R. 50; 27 Bom. L. R 148; 6 P. L. T. 169; 23 
“A.L. J. 314; 41 O. L. J..210; 48 M. L. J. 543; 1 0. W., 
N. 935; 3 Pat. L. R. 1 Or.; 52 ©. 197 (P. O.) 47 


—  —— Irregular Police investigation-- Trial, whe- 
~ ther-void—Charge against one person—Offence also 
` disclosed against anothér—Stay of proceedings—De 
novo trial—Charge of substantive offence— Abet- 
ment, conviction for—First Information Report, 
nature of: = x 


TES 
. ` 


- A trial is not, nécessdrily veid simply because it. is 
preceded by a Police investigation which has failed-to_ 


comply with Uh. V of the Cr. P. C. I 


1 Pat. L. R^ 174» 


' A Magistrate who finds that there is a chance of: 


getting. a conviction against “a person not charged, 
is not bound. to atop the proceedings at any stage of 
the trial, arrest sug person and start the original tria] 


| de novo, TE: ay 


` 


| Vol.85] 
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Criminal trial—concld, ' ` v4 | 

Aman’ who is charged’ with a substantive offence. 


and nothing else, can always without framing a fur- 
ther charge be convicted of abetment of it. 


A First Information Report need not be made 
with the same precision’ and particularity as a charge. 


or aplaintin a civil suit. R JOSEPH v. EMPEROR, 3- 





Bur. L. J. 265; (1925) A. I. R. (R.) 122; 26 Or: L. J. 492 
À . I . . 236 
- Prosecution case found to be untrue— 


Aequittal—Procedure—Penal -Code (Act XLV of. 
1860), ss. 147, 149. 


Where jn a riot case it is found thit the case 


presented to the Court by the.prosecution is definitely ~ 


untrue it is not necessary for the accused to plead 
the right of private defence or toe show that they 
have not exceeded the right, of private defence. On 
the finding that the case for the prosecution is un- 
true the accused are entitled to an acquittal Pat 
RADHE Sani v. ExPEROR, 2 P. L. R. 217 Or; (1925) A. 
I. R. (Pat) 175; 26 Cr, L. J! 647 935 


Custom-— Landlord and tenant— Well sunk by tenant 


on land appurtenant to house—Landlord, whether ' 


ean sue for demolition 97 well. 
A tenant is entitled to improve his ‘house in -the 


- abadi. 


The sinking of a pucca well-in a part of the land 
which is appurtenant -to a tenant's house does not 
entitle the zemindar to sue for the demolition of the 
well. A Manuapzo Rat v. Jan ‘Munamsap, 23 A. L. J. 
231; (1925) A. I. R. (A.) 341 1 
— or personal law—High caste Hindus— 

Presumption — Joshi Brahmans of Saila Kalan, 

Tahsil Garhshankar, District Hoshiarpur—Succes- 

sion—Daughters versus collaterals. 

The initial presumption in the ease of high caste^ 
Hindus is that they are governed by their personal 


law. 
of Mauza Saila Kalan, Tahsil 





Joshi Brahmans 


Garkshankar, District Hoshiarpur, are not governed . 


by custom and among them daughters are not exclud- 
ed by collaterals in the matter of succession to 


. ancestral property. L Anant Ram v Pam RATTAN, 5 L 


547; (1925) A..I. R. (L.) 247 431 


— —. Adoption—Hindu Jats of: Chunni Khurd, ~ 


Tahsil Kharar, District Ambala—Daughter’s son, 
whether can be adopted—Burden of proof. 


When a sónless man in any land-holding group 


which recognises a power to’adopt asserts that he is 
competent to adopt à daughter's son ot other non- 
aguate in'presence of near agnates, irrespective of 
their assent, the presumption at the outset is against 
the power. 

The burden of proving that the adoption of a 
daughter's son by a sonless Hindu Jat proprietor of 
Ohunni Khurd; Tahsil Kharar, District Ambala is 
valid is 'on.the party who" sets up the custom. L 
Hari SINGH v. Rarran SINGH, 5 L. 519; (1925) A. I R. 
(L.) 243 ; 412 
—— ———— Allenation—Ancestral land—Just antece- 

dent debt. : : 


An alienation of ancestral land fer the purpose of, 
paying just antecedent débts is permissible by custom. , 


L ARJUN v.JUG LaL, (1923) A. L'R. (L.) 422 95 


Gujars of Hoshiatpur  Tahsilz Gift by. 


sonless proprietor to daughter, validuy of. " 
Among Uyjars of Hosniarpur 'laásila& gift by a 
sonless proprietor of a portion of hig ancestral holding 


4° a daughter or daughter's son in lieu of services is. 


GENERAL INDEX, i 
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valid by custom, 'L Umea. Rast, 5 L. 473; 6 LIL. 

601; (1925) A. I. R. (L.) 222- 185 

—— ——- SucceSslon— Daughter v. Collaterals— Self- 

acquired proparty$-Sandhwu Jats of Amritsar Dis- 

trict. . 

By the custom prevailing among Sandhu Jats of 
the Amritsar District, daughters are ousted by 
collaterals of the last male owner in the matter of 
succession to self-aequired property. L NapHAN SINGH 
v-Raso, 1 L., O. 15 : .783 
——— — ————— Kalane Jats of Dogar Kalasra, 

Muzaffargarh District—Daughter, whether leses her 

right by marriage outside family—Burden of proof, 

The burden of proving that the daughter of a 
sonless proprietor loses her right of succession to her 
father's estate by marrying outside the family is on 
the collaterals. .^ $ 

Among Kalasra Jats of Dogra Kalasra, Muzafíar- 
garh Diétrict, the daughter of a sonless proprietor 
loses her right of succession by marrying outside the 
family. L ALLAH Wasaya v. ZOHRAN, 9 L. 535; (1925) 
436 


Defamation. See Penat Cops, 1860, s. 500 144 


Divorcé Act (IV of 1869), s. 7—Divorce petition— 
Domicil — Adultery, evidence of—Submission by 
respondent, whether 
unnamed person—Relief, grant of. 

. Unless it is shown that the parties to a divorce 

petition are domiciled in British India, the Divorce 

Act gives no jurisdiction to the Courts to hear the 

petition. : 

An allegation to the effeét that the parties are domi- 
ciled in British India ought to be contained in every 
petition under the Divorce Act. 

A mere submission; not an admission, by the wife 
ihat she had committe | adultery with some unknown 
person is insufficient evidence to establish adultery. 

Per Marten, J.—In a petition for divorce founded 
on adultery with a named,person and also with some 


z 


. person or persons unknown, relief cannot be granted 


in respect of the latter allegation, unless leave to 
dispense with the named co-reapondent is firet obtained 
from the Court. B Hewson v. Hewgpn, 26 Bom. L. R. 
467; (1924) A. I. R. (B.) 397 774 
Easement, extinguishment of—Merger, requisites "of 
—Suit for declaration of  easementt—Necessary 
, parties. L 
In order that an easement may be extinguished there 
must be complete unity of seisin, i. e., the absolute 
ownership of the dominant and servient tenements 
must vest in the same person. In other gases of 
unity the easement is suspended, not extinguished. 
In a suit for the declaration of à right of easement 
a dominant owner has no cause of action against ser- 
vient owners who have neither caused obstruction nor 
raised.any objection to the exercise of his right of 
easement. He is not bound to make parties any 
servient owners other than those who have so obstruct- 
ed,or challenged his right. C Dorea Raw Das v. 
BHARAT RAM Das 739 


Right of way—Long and unintwrvupted user 
— Presumption — Nature of obligation — Nervient 
owner, whether can object on ground of 5n. ones ie res 
—Hight of way, limit of—Failure to devi Sr, 
ence that user is as of right—Second ap,eul. 
Long, uninterrupted and peaceful enjoyment of a 
r@&ht, of way is presumed to ke & of right. “There 


is no presumption tita; th» enjéyment is by licensee — 


sufficient — Adultery with . 


B 
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Easement—conald. » 


Under fiw, the nature of the obligagion resting on 


ihe owner of the servient tenement is purely negative, 


that is to say, he must not so, deal with the ser- 
vient tenement as to render the *asement incapable, 
or more difficult of enjoyment by the owner of the 
dominant tenement. 

Easements of way must not be vague or indefinite, 
that is to say, they must be limited toa particular 
route over the servient tenement. An easement of 
way confers no right to wander at pleasure over any 
part of the servient tenement #or-whatever purpose. 

When once a right of way has been acquired,: the 
servient owner cannot object toiton the ground, of 
inconvenience, nor can he put an end to the right by 
showing that there is another pathway which the 
dominant owner might use. 

The question of the precise limit of the right in any 
particular case must depend upon the proof of the 
particular line between the terminus a quo and the 
terminus ad quem over which the owner of the domi- 
nant tenement claims the right. 


Where there has been long and continuous. user of ' 


a. right of way by a-party, it is*open to the -Conrt to 
daw the inference that the user was of right, and a 
failure ` to draw it from the facts proved is a -ground 
for interference in second appeal N  WASUDEO v. 
SmaNKAR, 7 N. L.-J. 232; (1925) A. I. R. /N.) 168...84 


EJectment, suit for—Burden of proof—Recognition . 


of tenancy—Duty of Court. 


"In a suit for ejectment the initial onus is om the ` 


plaintiff to- prove his title. "As'to the right of the 
defendant to hold the land, when there is no cop- 
tract between him and the plaintiff or’ any privity. òf 
contract as ` between the parties, ihe defendant: must 
also prove his right .to remain on the land. 

"Where a recognition oftenaney is set up the Court 
should determine in each case whether on’ a consider- 
ation of all the facts, not merely by giving undue weight 
to words used, a legal inference is or is not to be 
drawn. that there has been a recognition establishing 
the relationship of landlord and tenant between one 
who has paid and another who has ‘received rent for a 
number of years. "C SaALISH OnaNDRA GHOSE v. DEB- 
ENDRA Nata Dey 6 -6'36 


Electricity. Act (IX of 1910), S. 22, Sch., cl. (vi), 
paras. 4,.5— Transfer of supply to new premises — 
Written requisition, whether necessary. 

Before a person can claim a supply of electricity for 
his new premises in substitution of the supply which 
he used to get for. his old premises, he must put in 
a requisition in writing as required by cl. (vi), of the 
Schedulé to the Electricity Act. B BHAGWANJI v. 


AHMEDABAD ELECTRICITY Oo., 26 Bom. L. R. 1206; (1925) 


A. L R. (B.) 120; 49 B. 182 i 186 


Estoppel. See EXECUTION OF DEOREE 193 
—— against Statute. See O. P: 0. . 1908, s: 11 123 


Attestation of document by witness—Know- 

“ledge of transaction— Mortgage by Hindu widow 

Attestation by reversioners, effect of. 

Attestation of a document may take place in cir- 
cumstances*titat would indicate that a witness attest- 
ing the*document did in fact know of the nature of 
the transaction ard assented to it. 

A-mortgage-deed executed by a Hindu widow to 
pay off a debt ‘due from’ the roversioners of her deceas- 
ed husband was attested by the reversioners: * 

- Held, that - the revgrsioners had assented to ths 

mortgage ‘and’ that they ang théir successors: were 


INDIAN OASES, 


- fallen into'possessien. "A 


A. 201 Or; 


[1985 
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estopped‘ from questioning it after the estate” had | 
RAM ADHAR v. BHAGWAN 


Sinan, L. R. 5 ^. 644 Civ; (1925) A.L R. (4) 209 


Evidence Act (| ore ss. 13, 40, 41, 42, 43. 
See ©. P. ©., 1908, s. 979 


— — — 88. 24, 25. e» Or. P. C, 1898, 85. = 
. 299 30 

~m sS. 26—"In custody of Police Office," bb 
ing of—Confession made toe "Mashirs, PE. 
of. 

The meaning of the words “in the custody of a 
Police Officer" in-s. 26 of the Evidence Act, cannot 
be extended by ifnplication ‘to cases beyond what 
is absolutely necessary, that is, where the person is 
really under arrest or in strict supervision and is 
merely allowed to go forafew moments to converse 
with the -person to whom the confession is made. 
But where the accused is not arrested or under super- 
vision,.and is merely being invited to explain certain 
circumstances, it would be.going further than the 
section warrants,to exclude *the statement that he 
makes, on the ground that he is to'ba deeméd in Police 
custody. It, however, by no means follows, that . 
because the - :Btatement.is admissible, therefore, ‘it 
should not be considered with. considerable care to 
see how far reliance should be placed -on such 'extra- 
judicial ‘confession. The weight to-be . given to it 
depends very much on the circumstances of the case, 
whether suspicion attached to the- accused at. the 
time, whether accused was intelligent or ignorant 
of the possible regult of the'confession, what the posi- 
tion of the Mashirs was and the like. S EMPEROR 
v.Manuoump Box, 16 S. D. R. 143; 26 Or. L. i 

s. 30— Confessional statement of exculpatery 
nature—Admissibility against* eo-accused. 

ne ‘statement to the effect that the person making it 
and his co-accused struck the deceased i in exercise of 
their. right of private defence is in no sense a confession 
and cannot be taken into consideration against the 
eg-accused. L MAULU v. EMPEROR, 6L. L.J. 434; 26 
Or. L. J. 531 371 
——— — $. 32—Dying statement ‘of dacoit—Admissi- . 

-bility against other dacoitg. 

The statement of a dying dacoit asto the circum- 
stances of the dacoity resulting in his death giving 
the names of his associates, is not admissible in 
evidence agaist the other dacoits under s. 32 of the 
Evidence ‘Act. A Dannu SINGH v. ima L.R. 5 
(1925) ' A. I. R: (A) 227; 26 Or. L. J 547 

643 
ss. 32 (2), 35—Cr iminal Procedure Code 

(Act V of 1898), s. 154—First Information Report, 

admissibility of—Statement in First Information 

Report, value of—Post mortem report, admissibility 

of, after death of .Doctor—Statements made in 

previous criminal trial, whether admissible in sub- 
- sequent trial of? different accused. 

A First Information Report is an official record 
made by a publio servant in the discharge of his 
“official duties. and is admisstble in evidence under 
8. 85 of the Evidence. Act. By itself, however, the 
report would only proye that a certain person had 
made, thaf?statement and the contents of thé report 
may be ‘used as a corroborative piece of evidence to 
show that the imlication of the persone mehtioned 





“in the report in th® offence reported i is not an after- 


thought. The probative value 'of the document ‘doese 


, . 


i 
*. 
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b 


not go further-andib cannot be used 
piece of.evidence inthe case. 
A-post mortem report -made by a Doctor who has 
Since.died is: admissible in evidence under s. 32 (2) 
of the Bvidenes'Act, ` A 
Statements of witnesses: made in'a criminal trial 
are not admissible insevidence after the death of the 
witnesses in a subsequent trial against an: accused 
person who had no opportunity of examining the 


as a substantive 


GENBRAL.INDEX. s 


witnesses, nor is the judgment delivered in a pre- ' 


vious trial admissible in a'subsequent trial of a 
different accysed person intespect of the same offence. 
A Mogan SINGH v, EMPEROR, L. R. 6A. 49 Cr.; 26 Or. 
L. J. 551 : i 647 


s. 32 (5)—Declaration by pêrson as to his 
parentage, Whether- admissible. 
A declaration by-a. person as to his parentage made 
ante litem motam is admissible in evidence under s.:32 
(5) of the Evidenes Act in proof of such parentage 


Ó SAkTU v. Tana, 10 O. & A. L. R. 1226 407 


—— — $35. See On. P. C; 1898, ss. 154, 157,158 

; . : 650 
“S. 35 —-Judgment containing recital of 
pleadings—Admisstbility in evidence to prove ac- 





? ; 


knowledgment. : 
Obiter:—A judgment inter partes which contains a 
recital of the pleadings is admissible in-a subsequent 
suit to: prove an acknowledgment contained in the 
leadings in the previous suit. M UDAMANATHALA 
KAL UPUS ATATIR TBRAINE v. PARAMESHWARA PANAH 
: 9 

$,42—Incilental remarks in judgment con- 

cerning property not: in dispute, whether admissible. 
The fact thata judgment is relevant under s. 42 
ofthe Evidence Act would not render remarks made 
in that judgment incidentally about property "which 
was nof then in suit, admissible im evidence in a sub- 
sequent suit. L BANWARI Lat v. Sueo CHAND, (1923) 
A. IR. (L.) 384 N . 295 


Where direct evidence is available, hearsay evi- 
dence is inadmissible for the purpose of proving the 
loss.of a document. M VENKATACHARIYULLU V. RAMANIA- 
OHARYULY, 47 M. L. J. 906; 21 L. W. 67; (1925) A. I. 
R. (M):845 ii : 524 
— ——— §, 90— Document executed by am-mukhtar— 

_ Presumption— Plaintiff what must, prove. , 

When a document 30 years old issigned'by the 
am-mukhtar on behalf of his principàl, the only pre- 
sumption that arises under s. 90 of the ‘Evidence Act 
is that the document was signed by the am-mukhtar 
as such, and itmust be proved that the am-mukhtar- 
had authority te execute the documents on behalf of 
the principal: ^O RAMANI, KaNTA Ray v. BHIMNANDAN 
Sinan, 50° C. 526; (1994) A. I. R! (Q) 82 221 
————-8. 90—Will thirty years old—Ezecution— 

Attestation—Presumption. . 

' Where all the attesting witnesses to a Will, which 
is more than thirty years old and is produced from 
‘proper custody, are shown to have been dead, a pre- 
sumption may be drawn as to its genuineness and pro- 
per attestation, undere 90 of thé “Evidence Act. 
O GSuraM Son@er SINGH V. JAGANNATH SINGH, 10 O, & 
A. L. R. 1261; 10. W. N. 881; 28 O. C. 91 '558 
: "S, 92—Sale-deed— Refital ‘of no encumbrance 

—Parol evidence of vendor's knowledge of existence 

of encumbrance, admissibility of. 6 : 

“A declaration or recital in a sale-gdeed that there is 
@o encumbrance on the ‘property or that ‘the vendor 

. s $ iw 


NE 


$. 65—Loss of document —Hearsay evidence. - 


'Q MoHaMMAD HASAN v. ALI 
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" e ` 
"kas a good title to convey is not ‘one of the term@of «he 


eontráct of-sale, anl evideffce to prove that'the vendee 
wasaware of such defect cannot be said to vary or 


-contradict the terms of {he contract and is not inad- 


missible in eviderfee under s. 92 of the Evidence 





Act. M Gonpv "RaxasuBBU Iver v. Murgian Kons, 
: ] 999 

— S. 98—Technical words. See LIMITATION 
Act,-1908, Sou. I, Art. 53 299 


uu cen MI, (a), See PENAL Oops, 1860, s. 





411 ; 1 722 
— $. 114, Ill. (ef. *See Limimamon Act, 1208, 
s. 19 -l 633. 


———- $8. 118—Estoppel—4Admissigu of validity of 
"Will and title of devisee, effect of. | | 
Where à devisee under a Will transfers a portion 

of the property received under the Will in favour of 

a rival claimant to the estate on receipt of @ repre- 

sentation by him that he admits the validity and 

operative nature of the Will and accepts the deyisce 
as the absolute owner of theestate; the person making 


‘the representation cannot afterwards be allowed to 


deny the truth of his representation in a suit between 
himself .and the representative of the devisee. 
O Moram y Hyper, 10 O. & A. L. R. 
1229; 12 O. L. Jl; 10. W. N. 803: 28 O. C. 8; (1925) 
AJI. R.(O.) 337 509 
$. 115-—-Estoppel—Donee, whether cam ques- 

tion right of ostensible donor to make gift. 

A person who takes property under a gift from several 
ostensible: donors, is estopped from asserting that 
some of the donors had no right to make the gift. 
M  KEEZHANTHI JANAKI v." PATHIAPURAYIKEEZHANTHI 
GovINDAN 546 


—————— 8.118. See Cr. P. C., 1898, s. 342 236 
S. 165—Evidence in Court, whether can be 
tested by extraneous matter—Judge, duty of. 

A Judge has'no right to test evid$nco given in 
Court by material which has not legally been made 
evidence. He has the right and the duty to test a 
witness's evidence by putting questions to him for 
the purpose of clearing up any matters which may 
be ambiguous or doubtful. But before he is justified 
in commenting adversely upon a witness's evidence, 
he must establish the particular fact warranting such 
criticism by proper évidence in Court and not by 
reference to documents which are not properly on the 
record. L AMAR Nara v. EMPEROR, 5 L. 476; (1925) 
A. I. R. (L.) 187; 26 Cr. L. J. 403 143 


Executlon of decree— Decree allowing interest only 
on costs—Stay of execution— Security bond reciting 
payment of interest on principal amount-* Dec ee 
whether varied—Decree-holder, whether : entitled to 
interest'on principal ‘amount. 

A decree was passed in favour of the appellant for 
damages and costs and in the decree interest was 
allowed only in respect of costs. An appeal was pre- 
ferred against the decree by the respondents, and in 


'order to Obtain: a stay of execution during the pend- 


ency of the appeal, the respondents executed a security 
bond which recited’ the fact: that, interest was payable 
upon the sum àllówed for damages alees but there 
was no specific agreement to pay interest upen this 
sum enor was there any recital of the rate of interest. 
The appeal was eventually dismissed. In execution of 
the decree: 

eHeld, that the Appellate Court by dismissing the 
appeal affirmed:the decree ofethe Trial Qodft and 

ES e 
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Execution of decrée—contd. 


* 


.. ° n : g 
that the only’ decree which could be executed was 
that decree which had notein anyeway been modified 
by the terms of the security bond, and that the appel- 
lant was, therefore, not entitled to recover any interest 
upon the prineipal amount m€ntiened inthe decree. 


. (1923) A. 1. R. (Pat.) 128 


Pat MANGAL PATHAK v. Mesar SINGH, (1924) Pat. 1 ` 


——— Decree directing payment within’ certain time _ 


--Failureto make payment within time, effect of. 
- Where a decree directs that on payment by the 
' plaintiff of a certain sum gf money within a certain 
‘period, the defendant shall convey certain property 
*to the plaintiff, the failure-of the latter to make the 
payment. within the time limited in the decree disen- 
* titles him from executing the decree. © R Ma Pu Mat 
. v: Ko Sir Tin, 3 Bur. L. J. 163; (1924) A. I.R. ur 


————2. Executing Court, whether can go behind, dec- 
"ree—Objections taken to maintainability of suit con- 
sidered in judgment, whether can be. taken again in 
execution. ' MUN Pea 
Where objeétions to the maintainability of a suit 

are considered by the Court and a decreé is passed 

in the suit, the Executing Court cannot- go 
behind the decree and the judgment-debtêr is not 
entitled to re-agitdte, in execution proceedings, the 
objections which have been "disposed of by the Court 
"in its judgment before passing the decree. The 
decree must.be executed as it stands. Pat Orricran 
. ASSIGNEE oF BENGAL v. JAGA BIBI | ` 488 


Judgment-debtor, death' of —Legal representa- 
tive, doubt as to— Wrong representation— Sale, vali- 
dity of—Morigagor and*mortgagee—Estoppel. —... 
B and M. two Hindu cousins, sold certain, land 

belonging to them to one D, who afterwards conveyed 
one moiety of the land to the- wives of B and M each. 
The wives of B and M subsequently mortgaged their 
respective moieties. After this certain creditors of B 
broughta suit to which both B and M, their wives 
and the mortgagee were parties. In this suitit was 
held that the conveyance to D'was asham transec- 
' tion, and that B and not his wife was the true owner. 
Subsequently the mortgagee obtained a money-dec- 
ree in:& Small Qause suit against both M and his 
wife, which was, after the death ‘of M and his "wife, 
executed against their son, who was brought on the 


record as heir legal representative, and the right, « 
title and interest cf both the judgment-dcbtcis in 


the property was sold and purchased by the decree. 
holder. On thisa suit was filed by the daughter of 
M and his wife for redemption of the mortgage 
created by her mother, alleging that she was the 
preferential heir to her mother's stridhan, that it was 
, not open to’ the defendant to question the title of her 
. mother from whom he had taken the mortgage and 
that the sale of the property in execution of the 
money-decree was invalid, as .her brother was not the 
proper legal representative of her.mother: . 
Held, (I) thatthe defendant as mortgagee wes 


estopped from questioning the title of his mortgagor, . 


the plaintiff's mother; > 4 : E 
' (2) that, howéver, the sale in execution of the money- 
decree wasnot invalid under the circumstances of 
the case, as the question as to whether M. or ‘his 
wife was the true owner ` of the lend was to say, the 
least, not free from doubt, in view of the result in the 
suit brought ky creditors of B, end; therefore, it was 
difficult to, say that the decree-holder had no justifica- 
tion Whatever to*treat the kon V8 the proper ‘leg’ 
e : x s PES 
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Execution of decree—coneld.' e- e n 


representative for the purposes of execution proceed- 
ings. B MADHAVRAO HARBAJI v. AMBABAD Laxman, 26 
Bom. L. R. 1210; (1925) A. 1. R. (B.) 125 .^ 193 
——.—— Mortgage-decree — Decree-holder notifying. 

„Executing Court that, sale would not affect rights of 

_cértain defendants, effect of--Amendment of decree 

—Decree-holder, right of, toeproceed against any 

portion of mortgaged property—Duty of Court. 

No amendment of an execution petition should be 
allowed after it has been registeréd. Where, however, 
a mortgagee decree-holder simply notifies to the Court 
that the sale of the mortg%ged properties should not. 
affect the mirasirights or interests of cettain defend-' 
ants and makes no further prayer with respect to 
. them in the execution - application, his action does, 

not amount to an amendment of the petition. : 

It is the right of a mortgagee-decree-holder, in 
order to realise his dues, to proceed against any’ of 
the mortgaged properties or any portion of them in- 
asmuch as his mortgage-debt extends to every bit 
of the property mortgaged. ; 

A question with regard to the apportionment of the. 
mortgage-debt between different mortgagors defend- 
„ants must be raised in the mortgage-suit itself, and. 
cannot be raised in exécution preceedings. 


A decree-holder is entitled to execute the decree as . 


it stands and thé Exeeuting “Court is in law bound to 

: execute the decree as it finds it and is not entitled to, 

go behind it. C ABUL Hasmar AHAMAD: v. HRISHIKESH 
AS . 

-——-—- Sale—Amendment of decree, effect of. ; 
If atthe time when an aucticn sale is held ther 
is a valid decree standing the sale is perfectly valid, 
and a subsequent event thatthe deċree is amended 
or even sab aside would not necessarily nullify the 
sale. A FATEH LAL v. Suar SINGH, L. R. 6 A. 63 Civ.;, 
- (1925) A. L R. (A.) 264 660. 


Bxecutlon sale—Saleable title, whether guaranteed. 
In an execution sale, all that a Court does is to' 
sell the right, title and interest of the judgment- 
debtor. It does not ‘guarantee that the judgment- 
debtor has a good saleable title. M AMMATHAYI ÅMMAL 
v. Stvanama PILLAL, 20 L, W. 987; 48 M. L. J. 74; (1995) 


A. IR. (M.) 331 272 
Extradition Act (XV of 1903), S. 23. See Cn. P. 
C., 1898, ss. 54 (7), 491 iP. 913- 


Factorles Act OUI of 1911), ss. 18 (2), 41 (g)— 
“Serve on the manager an order in writing; meaning 
. Oof—Order* of Inspector, failure to comply with— Pro- 
secution of manager—Condition precedent. 
‘Lhe words “serve on the manager an order in writ- 
'ing" in s. J8. (2) of the Factories Act mean that 
Such an order as is referred to in Form O should bet 
Served definitely on the mansger of.the factory and 
that it should specify exactly what measures the man- 
ager is to take in order to remove the danger. = 
Section 18 (2%), Factories Act, contemplates that the 
- Inspector is to male up his mind définitely what 


is the order which he requires to be carried: out , 


under the Act, and fcr breach of which he will pro- 
secute the factoryeowner, or manager under the Act, 

* and that equally definite notife is to beQgiven to the 
latter. i : 
The mere fact that (he manager was.aware of what 
the Inspector wanted him to dois not a suficient 
compliance with the specific requirements of the Act. , 
A manager of $ factory cannot, ,therefofe, be prose- 


cuted ‘under s. 41%) of the Factories Act unless the, : 


*- i 
D 
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condition precedent mentioned therein .is complied ° 


with, that is to say; that the requisite notice has 
. been served on the manager of the factory. B Nara- 
.YAN ANANT,Drsar v, IMPEROR, 26 Bom. L. R. 1245; 
(1925). A. I. R. (BJ) 143; 26 Or. L. J. 482.0. . 226. 


Family arrangement; See MUHAMMADAN Ly 


——— Share allotted to persons not legally entitled 
and not parties, effect of. ' ^: : 
In the case of a family” arrangement arrived at in 

the course .of arbitration proceedings persons who 

may not befegally entitled to a share in the estate 
but who are.given some benefit under the arrange- 
ment are entitled to have the benefit oj it even though 
they were not parties to the submission M DADA 
SAHIB v. KOLLAPURAM GaJARAJ SINGH, 20. L. W. 854; 47 
M. L. J. 928; (1925) A. I. R..(M.) 204 


First Information, value of. ` 


` A First Information Report is not like the deposition 


‘of a witness given in Court and cannot be considered 
to be exhaustive. L Juanpo v, Emperor, 6 L. L. J. 268; 


(1924) A, I. R. (L.) 555; 1. ©. O. 414; 26 Or. L. J. vo 
j oe ^ 941. 


Foreigners Act (Ill of 1864), s. 3-A—-Foreigner, 
apprehension of, by Commissioner of 'Police— Report 
to Government, when to be made~-Burden of proof 
—Order of Government not obtained—Detention, whe- 


therlegal—Criminal Procedure Code (Act V of 1898), 


8. 491. 


It is incumbent on the Commissioner of Police to 


report the case to the Local Government at the same: 


alleged foreigner. ; 

The onus is on the apprehended person to prove that 
he is not à foreigner. 

Where after the apprehension of an alleged foreigner 
no orders have been obtained from the Govern- 
ment under s. 3 of the Foreigners Act, the continued 
detention of the person apprehended is .an illegal or 
improper detention within the meaning of s. 491 (1) 
(b) of the Or. P. C.,or, in the alternative, the person 
apprehended is not being dealt with according to law 
within the meaning of s. 491(1)(a) ` | . 

The executive powers of deportation of the Govern- 


time as-he issues a warrant for the apprehension of ar 


ment must be exercised without delay on the receipt 


of the report from the Commissioner of Police. 

Per Fawcett, J.—The provision of sub-s. (5) of 5. 
3-A, Foreigners Act, about the ‘orders being given 
without delay is mandatory, and sub s. (I) of that sec- 
tion must be read as if the words “pending thé orders 
of the Local-Government” were qualified by the words 
“such orders being ‘obtained within a’ reasonable 
time,” for “without delay” means this. B In re 
“JAGERDEO, 26 Bom. L. R. 1252; (1925) A. I. R. (B.) 139; 
26 Or. L. J. 458; 49 B. 222. . 138 


Guardians and Wards Act (VIII of 1890), s. 17— 
. Muhammadan Law—Guardianship—Minor, female 
—Married sister, whether can be guardian— Court, 
duty of. . S9 D 2 . 
- Under s. 17 of the Güardians and: Wards Act, in 
appointing oredeclaring a guardian of a minor, the 


Court must be guided by what appears under the, 


circumstances to be for the welfare of the minor but 

this should. be done: consistently with the law to 
s which the minor is subject. e 

The precept of the Muhammadan, Law is that the 


qustody of a female minor. may not be given to a- 
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Guardians and Wards Act—contd. 


a ‘ . | v 
married sister, where there is & possibility of the mar- 
ried sister's husband taking the minor into marriage 
for himself.“ Where, however, it is impossible to dis- 
cover'any suitable guardian the powers of the Court 
"are not circumscribed by the tenants of the Muham- 
madan Law. ' |^, , pah 
A person who is appointed guardian by a Court 
must be a person to whom the Court can render 
évery available assistance under the law. It is a 
contradiction in terms to choose a guardian and then 
“tell him that the.Court is’ not prepared to help him 
for the protection of.'preperty and person of the 
minor. O GuwNA v. DARGAHI, 100. & A.L. R. 1281; 
28 O. O. 132 > 624 
maan SS, 29,31, 47, 48—MMinor—Sale of minor's 
property—Sanction of Court—Duty of Court Sanc- 
tion, whether can be withdrawn—LInterests of minor 
— Prior agreement for sale—Specific perférmance, 
` suit for-—District Judge, order of, whether can be 
questioned. 


ardian appointed by the Oowt under the 
Gutters and Wards Actis prohibited from transfer- 
ring any property of the minor without obtaining 
the previpus permission of the Court and the Court 
must not grant any such permission to the guardian 
except in case of necessity or for an evident advantage 
of the ward. In granting such permission to thee 
guardian, it is the duty of the Court to see that the 
transaction confers the highest benefit on the minor. 
lf on account of competition between intending 
purchasers the minor geis a higher value for the 
| property which is intended to be sold, it is not the 
‘business of the District Judge to enquire into the 
motive which leads the rival purchasers to offer higher 
bids, It isto the advantage of the minor that there 
should be such a competition between purchasers. 
Where a sale of a minor's property 15 proposed to 
the District Judge and he is of opiniog that a higher 
value than that proposed by the guardian 1s obtainable 
for the property intended, to be sold, it is open to 
‘him to direct the Nazir to hold an auction of the pro- 
in order to obtain the best value for the pro- 


ert: 1 À c 
Pert: There is nothing wrong 1n such procedure 
ing followed. 
ee rame Judge who makes an $rder on the re- 


ion ofa statutory guardian for sale of the 
Looe of his ward for the value suggested by the 
guardian may‘ withdraw that order if it 1s brought 
to his notice that a higher value can be obtained ror 
'the minors property than the value for which the 
guardian proposes to sell it; it may not be due to the 
guardian's improvidence, it may be due to his in- 
ability to find proper purchasers with his best en- 
deavours to do so that he suggests a lower value. 
Where a person purchases. the property of a minor 
under a sanction granted by the District Judge, the 
Court will not grant a decree for specific performance 
ofa prior contract for the sale of such property 
entered into by the guardian of the minor in favour 
of g third person as against such purchaser. | 
. An order made by a District Judge concerning the 
sale of the property of a minor cannot be quashed 
' ina suit for ‘specific performance of a eqgtzact to sell 
such property entered into by the guardian ,ot the 


inor. i . 
P Gourts in India. will not allow a bargain made by 
dian to be enforced: against the 


improvident guardian bth 
ingerests- of the minor if it be shown to bea bargain 
e 


made'to the detriment of the minor? 


woo . 
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Guardians and:Watds-Act—contd. . . “|. 
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. Bilang. Whether a cohtraet of ‘sale of the .pro- - 
periy of a'minor' which: hd -been esanctioned : by. à 
District ‘Judge canbe: specifically enforced’‘after the 
District: Judge hàs cancelled. op withdrawn Hisi sanc- 
tion. G Tarin: KUMAR DUTTA v. Skis Sapa Dar 


$ 
eg BD Trusts Act (IT of- 1882), ss: 77, 78— 
^o^ District 'Judge, ‘jurisdiction of, to - dispossess third 
persons in possession nf minor's property—Trust 
éreated by "ünor's. id “for payment -of -debts, . 
“whether can be- cancelled by Distriet Judge. E 
-Under ' the- Guardians ad “Wards Aot "a District 
Jüdge-has no: jurisdiction vo'dispossess third persons 
from property over which they may be, rightly or 
wrongly, in possession. ‘He can at best give direc- 
tions to the guardian to take necessary steps to'recover 
the property. : u 
. Tn, order to arrange: for the payment of their'debts 
‘three separated Hindu brothers “executed a-deed’ of 
trust under which trustees were appointed to take 
charge of the management of their.entire estate and to 
ay out-of’ itgincome the debts-that were outstanding - 
against it. Subsequently, one-of the brothers died 
and’ his‘minor “son succeeded -to 'his- interest in the 
, estate, The widow ‘of the: deceased. was : appointed 
the guardian of the person and ;property of her minor 
son, but the District Judge being of opinion that: it 
‘vas ‘desirable “that the managément of -the ‘estate 
ghould'continue ‘in: the hands of-the ` trustees; passed 
. Bn order to that‘effect and added‘the minor's mother 
as one Of the trustees. The: District Judge also per- 
mitted: the guardian‘ to enter into-a deed:of partition 
with the other: proprietorg: under which the niinor's 
share in the estate was ‘separated and the ‘exact 
amount óf his liability was allocated. Sometime 
afterwards the’ minor's: guardian: became ' dissatisfied 
with the management of the other trustees, and ‘on 
her &pplicatión the District Judge, after: expressing 
the view that if was-no longer in the: interest ‘of the 
minor’ thàt' the trüstee should continue to manage the 
4 property when his‘ mothere‘was altogether excluded 
om thé management; said’ that-he thereby ‘cancell- 
-éd the trust.” “He also directed that the-guárdian 
should herself manage “the; property through paid 
managers: - e : UN 


. 


Held, (1) that the trustees not‘ having been directly 

appointed by' the District. Judge' were not under ‘his 

. direct contxol,. and he'had: no jurisdiction -in asum- 

mary proceeding either to issue’ orders to the trustees 

to hand over the possession of the minor's property to 
-the guardian or to terminate the’ truat ; 


' (2) that the trust created by the minor's father and . 


uncles had continued to be in'éxistence throughout 
aud all that: had happened on the death of the minor's . 
father wag that a new trustee had been added and 
that; therefore, the’ District- Judge had-no jurisdiction 
to, bet aside the trust ; ' 
Uc (3) that "even if -it ‘was assumëd that a. new trust 
was created on behalf'of the^minor-by his guárdian-it 
cóuld not be'cancelled'or revoked unless the-case fell 
within the provisions of s. 70r: s. 78 óf^the "Trusts 
‘Act. "A Hansaus'BiNGn-v. RAJINDER KUAR, 23 A.L. J. 
28; LR. 6 A. 162 Civ.; 
313 - oes i - 11047. 

: S. 72«—Lunatic, guardian: of, appointment of 
—Heir, whether can be appointed guardian, <» ` | 
The provisions of s. 72 of the Guardians and 

Wards Act imposing a restriction to the appointment. 

of the legal heir of a lunatic to be the guafüianef' 

his. persqn cannot bg attended,to "in a ‘case Where 
. . ‘ = 
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'—— —7  Adoption—Ante-adoptiog 


(1925) A. L'R. (A) 277747 A. . 
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Guardians and Wards Act—conflj; | | 
near relatioñs “alone can be appointed -gugrdjans of c 
the'person of the lunatic:. Q Banpir sami HL HM 


High..Courts Act, : 1661 (24. &, 25 Vic. 0. . 


7. 104), 5. 15. “Sée'Tssonvency Aor, 1848, (11 "& 12°. , 


"Ve. 6:21); 5.3 v. a | 1025; 
Hindu Law—Female: owner, alienation “by—Pay- ` 


- ment’ of secured debts. 
Under the Hindu Law a female owner ‘who- repre- , 
sents ‘the: whole -estate forthe time being ‘is: bound 
to manage it’ to the best df. her ability, She must,’ 
be'allowed reasonable latitude in the’ exercise of her 
powers provided-she does miot:act unfairly towards ' 
the reversioners, .So-long. as there are ‘oufstanding 
debts which are a charge on the'estate "and which 
bind: the estate and'which cannot‘ be got rid of by 
the reversioners without payment, it is her discretion 
to decide whether she should pay them off or not. 
It ig not incumbent on a transferee from "her to 


establish that some ‘dire consequences would ` have 


yi 


ensued if these debts had xot beenldischarged. A 
AMBIKA Pragan v. MADHO PgASAD À "86 
agreement  be- 
tween natural and adoptive. father—Contempora- ' 
meous Will—Bequest, of properties to." third. persons, 
binding nature of—Matters for consideration —Bene- 


“fit to adopted boy. 


t Per- Spencer, Offg. C. J.—If-an adoption aád's/'dis- 
position of his property by the adoptive father form 
part of one transaction, the adopted son never .. 
acquires any.interest in the property .disposed of 
and no question can arise as to his guardian’s com- 
petency to deal with ii. 

: Per Kumaraswami- Sastri, J.—Where an adoption 
is made by a Hindu who at the time of adoption 
has abgolute. power of disposal over "his property, a 
simultaneous agreement between the natural father 
and the adoptive father as regards alienations which 


LE 


rape 


n of h Y M KmnisHNAMURTHY AIYAR" v. 
KniSHNAMURTEI Áivan © o 882: 


. A 
———— Self-acquired “property, whether 

becomes joint.” . . 

Under the Hindu Law, self-aequired. property does 
not become joing immediately on the adoption of a * 
son. L Karam Sqwen v.RubwWANTI O'L. L. J. 412;, 
(995) A, LR (L)192 - DU 89$ 


‘Vol. 851. 
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~——~ Adoption sübsequent to wife's death—Succes- 
sion to relatives of wife—-Adoptéd son, rights of. ——— 
„An adopted son can inhérit io the relations òf the 

wife of his adoptive father only where she has taken 

part in the adoption.  ' PM . 

Where a Hindw suBséquent to the death of his 
wife, adopts „a boy, the.adopted son cannot inherit as 
a collateral to..the’ relatives of the deceased wife of 
his adoptive, father., ; NN 

A wife ‚who .does, not.or.cannot take part in the 
adoption,of ‘a boy by her husband, cannot become the 
mother of the boy in the Same sense, as the wife who 
receives the boy in adoption and who is termed the 
"receiving mother" `  . : 

_The adoption of’& boy béing only to a man the 
relationship of the adopter to the adopted boy is 
irrespective of theré being .an adoptive mother. 
M VENKATASUBBIER V. SUNDARAMMA, 20 L. W. 925; 48 
M. L. J. 126; (1925) A. IR. (M.) 310- 318 
Allenation by. husband—Confirmation by 

widow, whether fresh alienation. 

A confirmation .bya Hindu widow of à past, aliena- 
tion by her husband cannot be regarded as a fresh act 
of alienation by.her. M ELGAn v. NaNJAPPAN. 964 

—— — bg’. widow—Necessity—Enquiry by 

élicnee—Burden of proof. y 
, It is not sufficient, for a person who proposes, to 
take an alienation "of property from a Hindu widow 

to assure himself that. necessity for the alienation 
exists. He must. further, assure himself that such 
necessity cannot be 'satisted without borrowing; 
although he i& in no way. responsible, to prove that 
the money advanced’ by him was really utilized in 
satisfying the. necessity. O Raman Vv. BARATI, 10_ O. 
& A. L, R: 965; 27 0. C. 329; 1 O. W. N 654 489 


—— Debt—Decree against father—Ancestral pro~- 
periy im son's hands, whether liable— Civil Proce- 
dure Code (Act. V of 1908), 8.58. — 

A Hindu father cán by incurring debt, so long as 
it is hot for an immoral purpose, lay thé estate opén 
to be taken in éxecution proceédings upon a decree 
for payment of that debt, if the other member of the 
family happens;tó be his Son " ^" . 

The. whole of the ancestral property in the hands 
of a Hindu son is liable fo be'sold in’ exécution of a 
money decree passed against his father. B Narayan 
GANESH D, SANGUNABAI GANGADHAR, 26 Bom. L. R. 1200; 
(1925) A. I- Ry (B:) 193; 49 B..113 181 
— Endowment—Will,  constmuction of— 

Shebaitship, devolution .of— Gift to unborn persons, 

validity of—Devolution of -shebaitship, variation in 

—Directions as to, managefnent, whether cease to be 

operative. |, accu m 
- A Hindu testator by.his Will made a gift of 
certain properties to an idol and appointed his wife 
‘and-his three: brothers shebaits and as to future 

. shebaits made the following provision: “When you 
all have cedsed to be, he who shall be of the Hindu 
pursuation and senior in. age, amongst. your légal 
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do-not ceàse io be opérative simply becafse the 


. original provisio? as to d@volution o£ shebditship ceasca 


to be opérative, owing to its being varied. C 
PnaMATBA NATH v.-ANgKUL CHaNDRA, 29 C. W. N. 17; 
.40 O..L. J. 564; (1925) A. I. R. (O.) 225 875 


— ——- Joint family—A lienation by certain members 

Subsequent, adjudication of sManager— Receiver, 
* whether can. claim property. 

The élder membérs of a Hindu family owning joint 
ancestral houses „and shops amd carrying on business 
mortgaged certain house% and shops belonging to the 
family. Subsequently the Manager of the family wh 
was a, junior member was adjudicated insolvent an 
the Receivér seized all the transferred properties. 
The transferee applied for recovery of these properties. 
It appeared that the objéct of the transfer was to 
save the property from the creditors of the igsolvent: 

Held, that thé transfer was liable to be set aside and 
the Receiver was justified to claim the properties so 
alienated. A NaBarN Das v. BANKIM CHANDRA, 46 A. 
912; (1925) A. I. R. (A.) 194 396 

- Debt incurred by managing member 
— Sons, liability of—Alienation .of co-parcenary 
properéj—-Enquiry as io necessity-— Family business, 
whether enough. 

If the managing member of à joint undivided estate 








incurs debt, his sons are, liable for the payment of 


the debt tò the extent of the estate cf the joint 
family, provided that the debt is not tainted with 
immorality or illegality. 

The rule of the, Hindu Law that no inquiry would 
‘sustain an alienation of thé co-parcenary property 
unless the facts represented to the alienee were such 
as, if true, Would have justified the loan is firmly 
‘established. . 
_ The -meré existence of a family business is not 
sufficient, and the lender must also show that the 
monéy was required for the famiy business. L 
GIRDHARI Lar v. Kissen CHAND, 5 L.511; (1925) A. 
I. R. (Li) 240 z . : 463 
LL Decree against father on basis 

of contract of indemnity—Sons' property, whether 

can be attached.. 

One B. made a payment. to S. inesatisfaction of a 
claim in-which the brothers of S. were jointly interested 
along with S. and S. undertook to indemnify B. against 
any claim.made by his brothers. The bréthers of S. 
subsequently sued to enforce their claim against B, 
and obtained a decree. PB. having died his heirs sued 
S. for the return of the money paid to him and obtained 
& decree in. execution of which family property in the 
hands of the sons of S. was attached. The latter 
brought a suit fora declaration that the property in 
their hands was not liable to be&old in satisfaction 
. Of the decree obtained hy the heirs of B. : 

Held, that the decree being based upon the liability 
of S. to indemnify B.in the event of aclaim being 
made by the.brothers ofS. the sons were under a 
‘pious duty to satisfy the decree and, therefore, pro. 
pérty in théir hands was liable to be attached in the 
éxecution of the decree. O Mata Din v. Masana; Dix 
12,0. L: J. 83; 1 O. W. N. 960; (1995) A. I R. (0) 
325 uc 959 


whetheh can "be ap. 
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eld st. 
fanily property without amy order ‘of Court. O 
Barak v. .CHEDI Lar, 10 O. & A.L. R. 968 .276 


Joint famliy—Marrigge- debts—Minor co- 
.parcener, whether bound—Alieftation by de, "facto, 
4 guardian for benefit of estate.. i 
“Under the.géneral principles of Hindu Law a’ minor 


“is under an obligation to provide out ‘of the family 


property the funds necessary fot - performing the. 


` ^"smarriage-of his sister.- 


JA. debt contracted for the marriage of a co-par- 
céner in a joint Hindu fanfily is binding on the other 


. €o-parceners. 


` items from the suit. 


` A ‘Hindu is not entitled to "impeach an alienation 


ih “made during his minority for the benefit of the estate 
_cand with. due regard to his interests by his de Tacto 
‘guardian. L DeDAR SINGH v. Bansi M res 
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Mortgage of portion of “family 
property by one brother "— Partition—Allotment of 
mortgaged property to other brother, effect’ of— 
“Sale in execution of mortgage- -decree—Suit to? recover 
property, whether maintainable. 

One: of two undivided brothers executed a -o 
'gage of & portion of the family property. f sequent- - 
ly a partition took place between the two brothers 
and the property. to. which the mortgage related was 








eassigned wholly to the other brother. After the: 


| partition thé mortgagee brought a suit for sale on "his 
"mortgage.against the mortgagor, obtained. a decree 
‘and bought the property in execution proceedings. 
The brother to whose share the property had fallen 
"brodght. a suit'to recover 
mortgagee auction-purchaser: : 

Held, that the plaintiff. was entitled to recoverthe 
property : and was not estopped from bringing the suit 
merely because -he did not intervene in the mortgage 
suit brought by'the defendant agatst his mortgagor.' 
iu NARAIN v. 

A.I. m (A) 8 


L. R. 5 A. 751 Oiv. 490 





—————-. Partitiog, partial, suit . 
í vider maixiaisabls Ceri in possession of 
tenants, whether can be excluded. 

‘A partial. «partition of Hindu joint, family. properties 
should be alloweg where there are circumstances, which, 
-militate against thé division.of all the family. pro-. 
parties, for instance, where. property, which has not 
“been included in the suit is in possession of strangers 
claiming adversely, The mere fact, however, that 


certain items of the. property are’ in the possession of . 


tenants does not’ entitle the plaintiff to exclude such 
'M AGRAHARA SUBRAMANIAN 9. 
.KGRAHARAM RAMOHANDRA Rao, 47 M. L. J.. 908;: (1925) 


A. I RM) 333 , 503 


. : Partition — Separate acquisitions 
after partition — Presumption — Partition suit-- 
^ Persons ‘interested in some, proper ties not joined, 

_ effect. o of —Pr oceduré, ` 

Where .on &. partition among the nem bere ofa 
-joint Hindu family ‘one member. separates. from thé 
others, and thereafter conveyances. of property fre. 
taken in the name - of one.or the ‘other of the other 
members, the, mere fact that the conveyances, are-so * 
taken, is 8 conclusive of the fact that the property; 
'.acquiréd by. means of such conveyances constitutés 
separate acquisitions of the members in whose names 
- ‘the conveyances respectively stand, noris the. fact of 
separate acquisitions inconsistent with the fágt that; 
such members" continued joint: after. the partition, °. 
$03 . : i 





E > 


jnember ‘of the family i is manager of the joint'- 


the Property . from the h against him. 


Sh; SARAN Das, 22 “A.L. d. 853; Qo i 


for, . 


“ANDEAN GAS. 2 y o. des E 


[i953 ^ 
‘Hindu LaW—contd.:, ^ °° D 


>. e s CUN 


Th a suit for partition the fact that; T inter. UP 


. ested; in some of the joint properties, are not made,- 


parties to the suit dóes. not debar .the. plaintiff from. . 
getting a decree, with respect to properties ‘which | 
belong. exclusively . to, the parties to the suit. .C- 
NALINARSYA GHOSAU 9. ““RAGHUNATH ‘GuosaL “662 fe 


Joint family~-Parinership; entered into ‘bye : 

- -Manager—Members, "whether partners: => s 
` A contract: of partnership entered into.by the man- E 
ager -of a- joint; Hindu. family- with strangers ‘does not ` 
ipso facto make. the other members of-the family . 
‘partners. *N--SHEONARAIN V. BABULAL, MD) A. 1. R. "E 
AR. ) 268 z 775 5. 
———————— Separation from.br TM efféct of 

Brother, whether separated, from his descendants.. 

Where a Hindu separates from his brothers, there is 
no présumption that he and his descendants cease to 
constitute among themselves a joint family.. P C 
Jar Narain v. PRAG NaRAIN, (1925) A. I. R:. (P. C.) 11. 
(1925) M. W: N. 13; 21 L. W. 162; 48 M.L. J. 36: 207 
.W..N. 157; L. R- 6 A. (P. x 13; 27:Bom. L. R. 713; 
39 0. W. N: 775 (P.O) . 2. 


LÀ Share an member, abhether- 
attachable in execution— Sale of* Joint family proper- ` 
ty—Purchaser of share-of one. member, right of, 
to: ‘demand partition—Suit by another member. 
set aside sale; whether maintainable—Civil Proceihire 
Code (Act V ‘of 1908), 0. KAI, r. 90. > 
A member of a joint ‘Hindu Mitakshara family has 

an:‘interest in the joint family property. which is. 

capable of being attached in execution of a „Aecree t 


The ‘purchaser of a share of a member. of & joint: a 
. Mitakshara Hindu family acquires the right to com-» 
pel a partition but not “a right to" enter into, joint: ` 
possession ` with- the: other ‘members: of ‘the joint’ > 
family: , 

Joint family propárty was sold ` in execution ofa 
decree, obtained against some of the members of ‘the ' 
family. An application for setting aside the sale having: 
been. dismissed, plaintiffs filed & suit for -recovery of. . 
possession ; one of the plaintiffs was not a ‘Party to the. ` 
application under O. XXI, r. 90, C. P. C ‘ 

Held, that it was not necessary for E the plaintiffs.. - 
to apply under. "thé provisions of "OL XXI, r. 90' of.. 
the O. P. C., and the suit was maintainable’, Pat: > 
MEDNI PRASAD SINGH v. NAND KESHWAR PRASAD Sinai, 5 
2 Pat. 386; (1923) A. 1. R. (Pat) 451: 014-- 

—s- Will Testamentary - “guar dian, ap. 
pointment of, validity of.. 

A’ Hindu father cannot: validly appoint by. Will a 
‘guardian of the property for his. minor son to take 
effect after his death, where . such property,is joint , 
family property. M KoDURI SUBBARAYADU . 9; Koxya-. 





; r^ SUBBANNA, 47 M. MH J. 765; 01825); n 1. R b) 6 
ND) ve 


- Mortgage“ by TON M aS e ee 
whether entitled ^ personal decree—Execution 
against other pedis of last male owner, whether 
permissible—Civil Procedure ‘Code. (Act Y -of 
1908), 0: XXXIV, r. 6. 2 
; “Where a creditor lends mofey to a.Hindu widow for | 

"legal necessity and obtains security for his debt in'the 
form..of a'mortgage-bgnd, he is entitled, where the ' 
property, secured ‘proves insufficient to discharge, the 
Abe to.obtain a decree for the balance of jhe debt e 
“under O. XXXI, r, 6 of the C. P'O. angin execution ` 


. of such decree to attach PR, Belonging to ue 


^. . 
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Hindu Law-—contd.- : 
‘deceased’ husband of the mortgagor. A JAGANNATH 
Prasa v. Japo Roy, L. R. 6 A. 87 Civ.; (1925) A. I. R. 
JA) 352 mE" P 963 


Mortgage by widow—Onerous conditions— 
Declaration, suit for, by reversioner—Necessity for 
loan—Conditions not justified —Relief. 

Where in & suit by the reversioner of a deceased 


‘Hindu for a declaratfon that a deed of mortgage exe- ' 


cuted by the widow of the deceased is invalid and 
, void as against the plaintiff, the Court finds that 
.there was necessity for the loan but that there was 
no necessity for the onerqus conditions laid down in 
the deed, tpe plaintiff is entitled to a declaration 
that the conditions shall not be binding upon him. 
O Monan Larv. DHAN Kuan, 10 O. & A. L. R. 1096; 
: 27 0. C. 362; 10. W. N. 744 . ' 426 


———— ——- decree against father—Sale in exe- 
cution—Sons, whether can set aside sale. 


When property has been sold in auction in execu- : 


.Vion of a decree against the father, it is not open to 
his sons or grandsons to have the sale set aside on 
the mere ground thatthe debt on the basis of which 
the decree has been obtaingd was without any legal 

.necessity or not in lieu-of any antecedent - debt. .A 

| QAJADHAR PANDE v. JADUBIR PANDE, 22 A. L. J. 980; 
L.R 5 A. 780 Civ.; (1925) A. I. R. (A) 180; 47 A. rU 


iae, dins 3 

— Property acquired by father before birth of 
sons-—Interest taken by sons, nature of. - i 
Obiter dictum.—Property acquired bya Hindu father 
"before the birth of any of his sons descends to his sons 
^as separate property and each of the sons is entitled tq 
‘sell his undivided share in‘the property and his power 
f alienation in respect of such share is not subject to 
‘any restraint by his brothers, 
Ramg1 Mau di 1006 


Public religious trust~-Misappropriation 
by managing member—Other members, liability of. 
A Hindu by his Will created a trust for public pur- 
poses ofa charitable or religious nature. The manag- 
tng member of the joint family misappropriated the 
na belonging to the trust and applied them in 
j ily business : 








liable, jointly with the managing member as well as 
.severally, to re-pay the amount with interest to the 
trust. PC Jar Narain v. Prac NARAIN, (1925) A. L R 


' (P. C.) 11; (1925) M.-W. N. 13; 21 L. W. 162; 48 M. L.- 


3.936; 2 O.W. N.157; L-R. 6 A. (P. C.) 73; 27 Bom. 
L. R. 713; 29 0. W. N. 775 (P. C) ° 2 


——— Widow—Alienation—Necessity—Consent of 
reversioners, value of. ° 
The consent ofthe whole body of reversioners at 
the date of an alienation by a Hindu widow would 
afford presumptive evidence of necessity, but it would 
not estop the actual reversioners from disputing the 
alienation, unless the consenting reversioners them- 
selves were the actual reversioners at the date when 
the reversion fell due. B Mangaya SANNAYA SHANBHOG 
. v. SHESHGIRI SHAMBHULING, 26 Bom L. R. 1267; (1925) 
A. I. R. (B.) 129; 49 B. 187 f 20 
———— — Renunciation in fatour of rever- 
sioners—Surregder, when valid. < 
A Hindu widow can renounce in ‘favour of- the 
nearest'reversioner, if there be only one, or of all the 


reversioners nearest in: degree, if more than one: at 


the moment, and thesurrender must hg of the whole 
estate, - * 1 


GENERAL INDEX. 


o MATHURA Das v.: IR.(L)122 


Held, that the other members of the family. were ' 


.  1ie8 


Hindu Law—concld.- > e 


The surrender to one ĝt the reversionerg is mot 
equivalent to a surrendergo all the reversioners, even 
if it is for the befefit of all the reversioners. B Max- 
JAYA SANNAYA SHANBHOG.v. SHESHGIRI SHAMBHULING, 26 
Bom. L. R. 1267; (1925» A. I. R. (B.)129; 49 B. 147 

207 
Widow—Surrender of estate in favour of 

next veversioner in lieu of maintenance, effect of: 
JA Hindu widow relinquished the whole of the im- 


“moveable property of her husband, which she was 
. holding, in favour of the next reversioners of her 


husband and retained onty the moveables and one 
house for -purposes of residence. The reversioners 
agreed to pay a certain amount of cash and grain to” 
her annually by way of maintenance. It did not 
appear that the moveables retained by the widow had 
any value and whether she had inherited them from 
her husband : Pa b 
Held, that there was complete relinquishment of the 
widow's ‘estate in favour of the reversioners which 
amounted toa surrender and vested the estate in the 
reversioners. © Gopar CHANDRA Dorr v. SURENDRA 
Nara Durr 804 


——— — Will—Bequest of entire property—Gift of 


undisposgd- residue, effect of. —. 
A gift of an undisposed residue of property already 


absolutely bequeathed does not cut down the pre- 


vious absolute gift to a life-interest. 
Where, therefore, a Hindu by his Wil! left the whole 


‘of his property to his wife absolutely and directed 


that after the desth of his wife his adopted son 
should be the owner of all property: 

Held, that the wife acquired an absolute estate 
and the adopted son got nothing under the Will, 
L Karam SINGH v, RuPWANTI, 6 L. L. J. 412; (1025) A. 

‘ 296 
- Devise in favour of widow and pre~ 
deceased sons widow—-Interest taken by legatees— 

Inheritance—Stridhan property, succeSion to—Mar- 

riage in approved form— Presumption. 

_A Hindu testator -devisedehis property by Will to 
his widow and to his predeceased son's widow: 

Held, that each of the legatees took an absolute 





‘interest in one-half of the property under the Will. 


The heir ofa Hindu woman to her etridhan isthe 
nearest kinsman of her liusband and not of her father, , 
where her marriage had taken place in one of the 
approved forms. . . 

The presumption, in the absence of any evidence 
to the contrary, is that à marriage was in one of the 
approved forms. O Umrao KUAR v. SARABJIT SINGH, 
10 O. & A. L. R. 1030; 1 O. W. N. 579 618 


‘Identification evidence, value of—Accused not 


previously known to witnesses. 
No reliance can be placed onthe evidence of wit- 
nesses, -professing after “many months to identify 


, persons, previously unknown to them, as having taken 


part.in the crime, unless itis shown that there was 


| a regular identification parade in which they picked 


out those persons from among others. L MAKHAN 


' Sinat v. Emperor, (1924) A. I. R. (L.) 722;6 L. L.J. 


320; 26 Or. L. J.445 61 


Income Tax Act (XI of 1922), s. 4—f&tiept of 
income in British India, what amount? to—British 
subject employed in Native State—Salary, whether 
taxable—Salary paid into Bank in Native State and 
subsequently transferred to British India, whether 
"asgessate, . e 

E °. > * 
e . 


Hé . 
" Income Tax Act—1922-—contd: 


hed vi x 
Sàla£y earied by à British subject outside British 
India is not ordinarily chargeáble with income tax 
under the Income Tax Act. : i 
The receipf of income referred to in, s. 4 (1) of the 
‘Income Tax Act refers to th first. oócasion on which 


the recipient gets the money under his own control, ~ 


and where such: first rêdeipi Is not within’ British 


India the money «annot be said to have been received . 


within, British India. .  . e 

Thé Income Tax Act contemplates that income aó- 
eruihg outside British India shall not be. taxable 
unless (1) it is réceiveds in British India or .is 


e deemed to accrue, or arise or to be, receivéd in - 


British Indià, or.(2) unless _it' constitutes the profits 
and gains of a business received or brought into 
British India Within the meaning ofs. 4 (2) of the 
Act. C 


*' THeessessee wasemployed by H. E. H. the Nizar ` 


of Hyderabad ata fixed salary for a period of five 
years. Before theexpiry of the period, however, the 
assessée resigned his post and returned to British 
India. Under the orders of H. E. H~ the Nizam the 
balance of his salary for the remaining period of five 


years was directed.ito be paid to him through the: 


imperial Bank of India. . The Manager of the Bank at 
Hyderabad instructed the Manager of ahothét branch of 
the Bank in British India to pay a certain sum to the 
‘asSesseé'in British India and tg obtain formal recéipts 
from, him. The latter Bank btaitied the necessary 
` yecéipts from.the assesseé, who instructed the -Bank 
to thé effect, that the money may be paid into his 
account with the branch of the Bank at.Hyderabad 
subject tofurther. instructions. Thé -money was paid 
by the Government of M.: E. H the Nizam into. thè as- 
Bessee's account with, the. Imperial Batik.of India at 
Hyderabad and was éoine time afterwards. transferred 
to tlie assessee's account with another branch of the 
Bank in British: India urdér his instructions: 


Held, thatéhe money had been, réceived by -the ; 


àsdéssee within the meaning of 6. 4 (1) of the Income 
- Tax Act at Hyderabad „and not in British India and 
‘was not, therefore, liablé to adseésment under the Act. 
Pat ALi IMAM v. EMPEROR, (1924). Pai. 349; 6 P. L. T: 
47. (1995) A. I. R, (Pat) 281; 3 Pat- L. R. 85 Or.; 4 Pat. 
910 : l : ." A64 
$5.10 (2), (7), (9), 66—Ezpenditure on re- 
hewal of parts of car, nature of—-"Obsolete," meaning 
of Total destruction of machinery, whether ‘ren: 
ders it obsolete—Reference to High Court. 
The quéstion whether a particular expenditure òn 
Certain parts of a motor-car is capital expénditure or 
inefely a rephir of wasting parts of thé'car, is a ques: 


tion “of fact.. The test is, whether, having régard to: 


„the part of the car which is repaired, it is such as 
requifes.2 renewal ‘from time. to time, .or.such, that 


with. ordinary repair it lasts for the lifetime of the' 


ear. For instance, the body or-the radiator or the 
wheels generally last for. the lifetime of. the car, 


while tle tyres or the hood. or such other parts are. 


to be renewed periodically. ' . . 
The quéstion whethér. the total destructien of 
‘machinery which renders it unfit for the purpose for 


which -iteewas originally intended and compels the. 
owner to, s@ll it as sêrap iron, entitles ‘him to claim! 


an, allowance in respect of the machinery under sub- 
cl.°(7) of él. (2) of s. 10.0f.tke Income Tax. Act, 
is one of considerable importance on which the.Com- 
ihissióner of Income Tax mày bè directed to state a 
e 


gad far the opfhiog of the High Cour, >, 


_ 20 L. W. 859; (1925) A. 1. R. M) 157. 


- tended to overmde the special provisfons relating tq 


. o0 cfi 


Income Tax Act—1922—oconélj. `e 


NE. NA . X9. ^ 
` , Semble—The word "obsolete" id sub-cl. (7) of dl. 


(2) ofs. 10of the Income Tax Act, should be taken 
to include‘ cases of unfitness arising from whatevér 
cause. Where a car falls into a ditch or otherwise 
becomes so damaged that it cannot-be uséd asa car 
and has to be sold as scrap „iron, it ought to be 


regarded as having bécome “obsolete” within the . 


meaning of that expression. M, RATNA SINGH,, In re, 





-—— $$; 23 (2), 66 (2), (3) - -Hetürn, doubt as to 
correctness of—Failure to gie assessee- notice 
Reference to High Cour. - 


An Theome, Tax Officer not being satisfied, as to the 


“correctness of the return submitted by the assesses, 


assessed the «ax payable without serving upon;him a 
notice under s. 23 (2) of the Income Tax Act and with- 
out giving him an opportunity to produce evidence in 
support of-the return. The assessée’s appeál to the 
Assistant Commissioner having been rejected, he 
applied to the Comiissióner, praying that the ques- 
tion be. referred to the High Court. a 
ane réfused to do so and the petitioner obtained 
a Rule: 


478 ' 


The Commis- . 


. : T ` 
Held, that the question challenged: the very founda-: 


tion of the assessment and arose upon the proceedings 
adopted in the case and shoüld, thereforé, have been 
referred to the High Oourt, C NIRMAL Kumar SINGH 
v. ComMMISSIONER OF INcomE Tax, Beneat, 29 C. W.N. 
28; (1925) A. I. R. (O.) 173 520 


Injunctiori—Discretion of Court—High Court, inter- 
> ference by. ; ; 

The remedy by way of injunction is a discrétion- 
ary matter but thé discretion must be exéréised on 
recognised principles and should not be arbitrary. 
‘Where the discretion has not been’ so exercised -the 
High -Court. will interfere with the order of the lower 
Court if it is inconsistent. with, sound principles. 


-O ASHUTOSH Roy v. CHAIRMAN OF THE COMBs., RAMPORE 


Boara MUNICIPALITY, 29 O. W. N. 643, | 796 


Insolvency: Act, 1848- (1l &12 Vic: C. 21), s. 32 


Presidency Towns Insolvency Act (LII- of 1909), 
s. 122-—Legal Practitioners Act (XVIII of 1829), 3.4 
—High Courts Act, 1861, (24 & 25 Vie. c. 104), s. 
:1ó—Vaàkils, whether entitled to audience in Presi- 
dency Insolvency Court—Insolvency Court, whether 


- 


Subordinate to High Court. c 


. Vakils have no right of audiencé in the Insolvency 
Court at ethe Presidency Town of Madras. 


- -Thè effect of section 121 of the Presidency. Towns 


Insólvency Act is, that if Vakils had the right of audi» 
ence in the Insolvency’ Court béfore 1909 it was nof 
taken away from them; but if they: liad not such a 
right previously it was not conferred on them. 
. The mere fact that appeals lie from the decision of 
thé Presiding Judge of the Insolvency Gourt to the 
High’ Court and the fact that s: 15 of- the High Courts 
Act invests the High Court with the power of éuperin- 
tendence ovér all Courts which are subject to its appel- 
late jurisdiction, does not make the ‘Insolvency, Court 
subordinate to the High Court. Rule 13 of Gh: IH 


of the Appell&te Side Rules of- the Madras High: 
Court, which states that Advocates, Wakils: and Attor--. 


neys of the High Court are entitled to practise in any: 
ofthe Courts subosdinate to the High Court has; 
therefore, no application to the Insolvency Court, 

Seétion 4ofg:he Legal. Practitioners Act. was: not in- 


Vol.-85) m 


/ ` E 
Insolvency Act, 1848—concld. : - 
* : 


insolvency in the Presidency towns. M G. KRISHNA- 
BWAMI AYYAR, In the matter of an application of, 48 
M. L. J. 36; (1925) A. I'R. (M.) 385 1025 
Interest. See C.P. O., 1908, s. 34 218 
———— Suit on bond—Liability for interest proved 

ec E as to compound interest—Burden of 

proof: 

When the execution of a bond sued on is ad- 
mitted and it’ is” found that . the defendant 


agreed to pay interest as entered in the bond, the- 


burden rests on him to prove that he did notagree 
to the stipulation contained in the bond for the pay- 
ment of compound intemst. L Hart Ram SHAH v. 
Inayat, 6 L Je. J. 400; 1L. C. 63 340. 


Interpretation of Statutes. 

A Judge has no dispensing power which allows 
him to go behind the plain import of a Statute. M 
PnzsrpENT, TALUK Boarp, Hosret v. TATUR CHANDR- 
appa, 47 M. L. J. 774; 20 L. W. 868; (1925) A. 1. R. (MJ) 
173; (1925) M. W. N. 266 "E 612 


Jurisdiction, kow determined. 

The jurisdiction of a Court to hear a case depends 
on the allegatións'on which its help is sought. It 
may be that after a trial it*is found that the case has 
been materially exaggerated, but unless it is found 
at the very outset that the allegations made by the 
complainant are exaggerated with the intention of 
seeking a particular Court for redress, the statement 
of the complainant must be accepted for purposes of 
jurisdiction. A RAGHUNANDAN PRASAD v. EMPEROR, 

. R. 6 A.39 Cr.; 26 Or L. J. 586; (1925) A. I. R. (AJ) 
290; 47 A, 64 te 730 


~—-—— Suit of Small Cause nature filed on Regular 

Side—Appeal—Plaintiff, whether can plead want of 

jurisdiction--Estoppel. 

Plaintiff filed a suit triable by a Court of Small 
Causes in the Court of the Munsif.. The suit was 
-partly decreed and the plaintiff appealed ‘to the 
District Judge. His appeal was dismissed. In revi- 
sion it was contended on his behalf that as the suit 
was triable. by the Oourt of Small Causes the judg- 
ments of the lower Courts were void on the ground 
of want of jurisdiction: : 
., Held, that the plaintiff himself having sought the 
jurisdiction of the Court which decided the suit, and 
having obtained the further advantage of an appeal 
which he would not have obtained if the case had been 
tried on the Small Cause Court side, was now 
estopped from pleading want of jurisdiction in the 
lower Courts. O MaHARAJ DIN v. BALBHADDAR PARSHAD, 
10 O. &.A. L. R. 1326; 2 O. W. N. 8; 120. L. J. 265; 
(1925) A, L R. (O.) 403 481 


Jurisdiction of Civil! Court. See Bousay Linp 
^ Revenue Cope, 1879, s. 118 `. 204 
“~ a See TRUST 807 


Jurisdiction of High Court—Proceedings of Legisla- 
tive Council, whether can be questioned —Suit against 
President, maintainability of—Appropriation of 
provincial revénues— Supplementary estimate— Rules 
and Standing Orders, vr. 15, 94 —Decision of Presi- 
dent, finality of—EH3igh Court jurisdiction, whether 
excluded—Quia Timet aetion, nature’ of — Discretion 
of. Court—Aplication for injunction—Specific 
Relief Act (I of 1877), s. 45. ` 
The proceedings of a subordirfate Legislature like 

the Provincial Legislative Council can bé questioned 

“fn fhe High Court, i Srana 


e 7 ` 
| 
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Jurisdiction of High Court—contd. 
* 


‘The High Court is a Superior Court pf Record and 
prima facie no matter is Seemed to’ be beygnd ils 
jurisdiction unlesgjt is expressly shown ta be 60. 

By the word ‘jurisdiction’ is meant the authority 
which, the Court has to decide matters that are 
litigated before it, gr t$ take cognizance of matters 

resented in a formal way forits decision. 

'T'he President of the Bengal Legislative Council is 
not immune from ths jurisdiction of the High Court 
and a'suit can lie against him for an injunction 
restraining him from putting a certain motion before 
the Gouncil. . 

Tf any person, whethex ag officer of State or a sub- 
ordinate, has to justify an act alleged to be unlawful 
by reference to an Actof Parliament or State authority, * 
the,legal justification can be enquired into in the 
High Court. p 

À proposal for appropriation of provineial revenues 


. cannot be made at any time before the Legjslativce 


Council. i 

A figure in an estimate once passed by the Legis- 
lative Council cannot be altered, except as provided 
by the statutory rules. If, therefore, Government 
subsequently find that any item has been inadver- 
tently omitted from the demands for granis, or that 
demands which could not be foreseen at the time of 
presenting the Budget have since arisen or that the 
provision made for any item is likely to prove insuffi- 
cient, the Same formality has to be gone through as e 
in the case of the original demands and Government 
bas to make afresh demand known as a supplement- 
ary or additional demand and submit a fresh estimato 
to the Legislative Council. 


Supplementary estimates gre always looked upon 
with particular jedlousy by a popular Legislature be- 
cause they tend to diminish the control of tho 
Legislature, and if for large sums, really amount to a 


. breach of contract bétween the Government and the 


Legislature. 


^ Save and except what is provided fof in s. 72D of 


the Government of India Act and r. 94of the Rules 
and Standing Orders, there cannot be made any 
demand for grant even if His Excellency the Gover- 
nor makes a recommendation for appropriation of 


.provincial revenues on occasions not provided for 


in the said section and the said rule.e 

Rule 15 ofthe Rules and Standing Orders simply, 
means that when the President has given his decision 
on a point of order, his decision is final. so far as the 
Members of the Council are concerned, and that it 
cannot be questioned by anybody within the Council. 

The presence of the word ‘final’ in r. 15 does not 
exclude the jurisdiction of the High Court, nor does 
it conclude the matter. . 


There are- two- necessary- ingredients fora Quia 
Timet action. There must, if no actual damage is 
proved; þe proof of imminent danger, and there must 
also be proved that the apprehended damage will, if 
it comes, bs very substantial and irreparable, ù. e., it 
must bs shown that if the damage does occur at any 
time, it will come in such a way and under such 
circulmstances that it will be impossible for the 
plaintiff to protect himself against it, if relief is 
denied to him ina Quia Timet action. 

The power is entirely discretionary; ig is a large 
power and the greater the power, the more cautious 
must be the exercise of it. 7 

The right to vote supplies is perhaps the greatest 
privilege accorded to a Legislative Body and ey 

s. . . 


-dio — i 


2.3 ] 
Jurisdiction of High Court--coneld. “` 


: . 
~ infraction of the Rules and Regulations guarding 


“the provisioh. as to the voting of supplies is an 
'inju$y' which the members in a representative suit, 
are entitléd to be protected'from. 9 "ER 

In disposing of an application for injunction the 
powers of the Court are notgvholly circumscribed by 
: the Rules laid down ins. 45 of the Specific Relief 

Act. C Kumar SHANKAR v. H. E. A. Corron, 40 C. L. 

J. 515; (1925) A. I. R. (0) 373 14 


Land acquisition—Khoti lands—Compensation, kow 
assessed —A pportionment between occupant and khot 
.—Warkas or bhati land. : i 


c 


In awarding compensation for the acquisition of 


* khoti lands, the value of the interest of the superior 


|. be. 


holder must.be included in the award and not 
deducted" from the value of the occupant's interest. 
The method ofapportioning compensation between 
e the occupant and the khot in the proportion of two to 
one chn only be made applicable in the case of warkas 
or bhatilands which are not surveyed and which can- 
no» be considered to be in the exact occupation of 
any particular tenant. B GAJANAN Vinayak 9. ASSIST- 


ANT OOLLEOTOR, SALSETTE, 25 Bom. L. R. 480; (1994) A. 
I. R. (BJ) 54 f 11 
Khoti village—Bhati — landsg-Occupiers, 


whether can acquire title by prescription--Com- 
pensation—Apportionment ^ between khot and 
occupiers. a 


Certain bhatiland in à khoti village was acquired 
under the Land Acquisition Act. It appeared that 
the villagers had been accustomed to cut grass on 


' the waste lands if. it was required for feeding their, 


animals or for sale, ang had enclosed such lands and 
sold them by registered deeds to the knowledge of 
the khot who never interfered with the exercise of 
i ients: hat th 

eld, (1) that the villagers acquired proprieta 
rights in the lands so enclosed Mid deale with and 
were, thereffre, entitled to compensation ; 


(2) that the compensation money should be divided’ 


in the proportion of one to the khot and two to the 
„occupier. | (MP i ‘ i 
The acquisition of rights by prescription is open in 


. law to villagers in khoti villages against the khot, what- - 


ever his right under the lease from Government may 

B VALLABHDAS NARAYANJI, v. SPECIAL LAND 
ACQUISITION Orricer, 23 Bom. L. R. 1288; 46 B, 972; 
(1922) A* I. R. (B.) 365 .427 


Land Acquisition Act (I of 1894), s. 23 Market 
value, determination of—Sale, recent, “effect of— 
. Market, fluctuations of. j s 


Where ihe property under acquisition has been 
recently purchased, the price paid is pri 1 
market-value thereof, m R EEES 
The claimant may claim more than the price paid, 
and it is open to him to contend that he bought the 
property at less than its market-value, or that there 
has been a general rise in the value of property be- 
tween the date of purchase and the date,of declayation. 


On the other hand, it is open to Government to show ' 


that the price paid by the claimant was so ‘high that 
no prudemt purchaser would have paid it, and also 
theé there has been a general fall in the value of pro- 
perty in the neighbourhood between the edate of 
agreement and the date of deolaration. B GOVERN- 


MENT OF BowBay v. ISMAIL Anneo Hariz Moosa, 96 
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Landiord and tehant—Abwabs—Additibnal sums 
payable in excess of rent—Payment for several years . 
without objection, effect of. et 5 
Where a paitah stated the total rent to be aba 

certain sum and certain additional items for vet, 

cocoanut and for Beggar were shown in a tabulated 
form and in that form was also shown a sum as 

-the. total amount payable for the land and the body 

of the pattah provided that the cocoanuts were to be 

supplied and the labour was to be performed speci- 

fically on a Bingle occasion only: 7 

` Held, that the additional items in respect of cocoanut 


" and Beggar were irrecoverable abwabs. 


The payment of a disputed amount as rent for a‘ 


' ‘large number of years without objection does not pre- 
- vent the- question as to fhe legality of the payment 


being raised in a subsequent suit betwen the parties. 
C ABDUL KARIM v. Prosanna KUMAR 770 


——— - Adv@rse possession by tenant, whether possible 
Construction of decree—Decree in ejectment -suit 
directing defendants not to be ejected on compliance ` 
with certain conditions, effect of —Defendants, whe- 
ther constituted tenants. : 

In a suit for ejectment and mesne profits which. 
was decreed, the decree provided that the defendants 
Should not be ejected if they continued to pay rent 
at the prevailing rate. The defendants did not take 
advantage of the condition and, were formally ejected 
from the lands in dispute in execution of the decree. 
After execution of the decree they retained or re- 


. gained possession of the lands. In a second suit for 
| ejectment: 


Held, that the condition in the decree had not the 
effect of making the defendants tenants of the 
plaintiffs and that their possession after the execution 
of the decree was that of trespassers and that the 
plaintiffs must’ prove attornment by the defendants 
subsequent to the execution of the decree in order to 
establish that the status of the defendants was that 
of tenants. . 

“Per B. B. Ghose, J—A tenant cannot, during the 
term of his tenancy, by any act or declaration of his- 
disseise the landlord.- He may, by repudiating the 
landlord's title, during the term, forfeit the term but 
the landlord is not bound to take advantage of the 


` forfeiture and his estate cannot be affected thereby. 


A tenant cannot cause the Statute of Limitation to run 
against his landlord by giving notice to bim of an- 
'adveree title during the term. The Statute runs 
against the landlord only when the relationship of. 
landlord and tenant is determined and the landlord 
is entitled to take possession. + This principle is also 
applicable to cases where the tenants claim not an 
absolute etitle in ‘themselves but only an. interest 
higher than that to which they are entitled. i 
A ledse is not. determined on a forfeiture until the 
landlord does some. act showing his intention to de- 
termine the lease. It is the privilege of the land- 
lord to take advantage of a forfeiture or not and 
adverse possession of the tenant does not commence 
against the landlord from the date on which the 
tenant renounces the tenancy. OC Gorrka Raman Roy 
v. ÅTAL SINGH - - 678 


—— — — Adverse possession—Claim based “on grant, 
failure of—Entry in village record, effect: of— 
Tenant claiming under-proprietary rights—Burden 
of proof. =. A ME yi 
Where a person comes forward with &/claim on 

the basis ofa grant and fails to prove it, he cannot 

turn round and say that he has been holding ad- 


- versely fromethe date on which he founded his tiile. 
under the gran. The theory of advetsity of title ca 


© " Vol. 85] 


5(0)33; 10. W, N. 768. 
—Agricultural lease—Notice to quit-- Reasonable 


ti 


Landlord and tenant—contd. 


. ig 2 
only comedn if no claim is laid to any title what- 


'soever for the commencement of possession. 


An entry in the village record, or even the opinion 
of a Revenue Court, that a person cultivating land has 
rights higher than those of a tenant will not start ad- 


verse title of an under-proprietary nature in. the culti-, 


vator and will not compel the landlord to seek a declara- 
tion in the Oivil Court at the risk oflosing his right 


-if he does nof Mo so within six years of the final 


order. p . aos 
A mere assertion on the part of a lessee, during 
the currency of his lease, that he is an under-pro- 
rietor does not create an under-proprietary right in 
is favgur by adverse possession. pe ae a 
Where a zemindar comes into Court asking ‘for a 
declaration that the defendants who are cultivating 
land under him are tenants and met under-proprietors, 
the burden of proving that they are under-proprietors 
and not tenants lies on the defendants. O SULTAN 
Kuan v. HARDWARI, 10 O. & A. L. R. 1485; L. R. À A. 
50 





period—Custom. - 
Neither the provisions of the Transfer of Property 


“Act nor the principles of English Law in regard to 


a notice to quit are strictly applicable to agricultural 
leases in India. š 

All that is required in the case of such leases is a 
reasonable notice which is a question of fact to be 
decided in each case according to the particular cir- 
cumstances and.the local custom as to reaping crops 


“and letting land The exact synchronising of the 


date fixed in the notice with the termination of the 
period of the lease is not necessary in every case. 
M Jara PooJARI v. SOMAKKA, 20 L. W. 911; (1925; A. I. 
R. (M.) 346 339 
Construction of deed—Lease—Tenancy-at-will 
or permanent lease—-Void lease, acceptance of, by 
lessee—Implied surrender. 
The terms of a lease ran. as follows :—‘You shall 
yourselves cultivate this land from this time forward 
until you yourselves give up the same, You shall 


- plough the same and raise the crops which you 


intend to raise and yourselves shall enjoy both the 


warams in the produce got therefrom. You should 


deliver gutha ragi grain to me (by way of rent) in this 


. manner until you deliver possession of the. said laud 


to me. If you do not act in the above said manner, if 
you make any delay and if you fail to measure gutha 
grain to me on Sivaratri day in any year, I shall take 
possession of my land immediately without- obtaining 
your consent and lease out the land for cultivation to 
persons to whom I am pleased to lease out the same: 

Held,that the intention ofthe parties was to create 


` a permanent lease in favour of the lessees which could 


"be put an end to only in one circumstance, viz., the 


» non-payment ófrent by them and that the lease could 


= 


not, therefore, be terminated by simply giving a notice 
to quit. 2 : 

There is noimplied surrender by the acceptance by 
the lessee of any lease which is void or which is void- 
able and is infact avoided. The implied surrender 
is subject toan implied condition that the surrender 
is tobe void if theenew lease'is made void: M 
ELAGAN v. NANJAPPAN r | 964 
— Excess lands in occupation of tenant —Back 

rent, claim for. 9 

In respect of excess lands in the occupation ofa 
tenant, thg landlord is entitled 4o recover what is 

x . 
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- when pucca buildings have been raised upon 


JADI 
Landlord and tenant- contd, 


called back rent; in other worgs, the landlord is 
entitled in any litigatfon to have an enquiry as to the 
exact area ip the gecupation of the tenant and the 
rent .recoverable in respect thereof for the years in 
suit. C MaxMATHA PAL v. SURENDRA Nata Boss, 40 C. 
L.J. 5391 bani 2. I. R. (C.) 463 162 

rove—Abandonment of portion —Landlord, 

whether can recover possession. 

According to the usual custom prevailing in the 

- Province of Oudh, when a grove is held by a tenant 
who is not the owner thereof, it reverts to the land- 
_ lord when it_is abandoned by the tenant. 

A tenant of a grové& is not entitled to sell the grove 
or any portion thereof. 

Where a tenant of a grove sells a portion of the 
grove, the landlord is entitled to recover possession 
of that portion from the transferee on the ground 
that the tenant has abandoned that portion of the 
grove and that it has reverted to him. MatianiR 
PARSHAD v. UMAN SHANKAR, 10 0. & A. L. R. 1310; 2 O. 
W. N. 22; L. R. 6 A. (0.) 39; 12 O. L. J. 258; (1925) A. 
I. R. (O.) 319; 28 O. C. 133 527 


Manhunda rent, what is. 

Manhunda rent is a fixed amount not depending 
upon the total out-turn of the crop grown. Pat 
RAGHUNANDAN SAHAY v. RAM SUNDER PRASAD, (1924) Pat. 
.995; 6 P. L. T. 4; 3 Pat. L. R. 22; (1925) A. I. R. (Pat.) 

.299 172 


—— —— Occupancy holding, transfer of portion o f— 
Surrender of holding after transfer, whether 
affects transferee. : 

A surrender of an occupancy holding by the tenant 
after the transfer of a share of the holding is invalid 
in so far as it Drofesseseto affect the interest of the 
transferee. C JOGESH Cuanpra Roy v. Tazar ALI 

` 757 

- Tenancy, nature of—Appeal, second— Ques- 
tion of law—Permanent tenancy —Presunption.— 
Principles applicable. : 

The question whether a presumption of perma- 
nency of tenancy is justified upon the facts found 
is a question of law *and is open to correction in 
second appeal. 

. The circumstances of each case must determine 

whether the presumption should or should not be 

made, as it is impossible to gfve any exhaustive 
enumeration of the facts which shall or shal not 
justify the presumption to be drawn. 

In the case of non-agricultural holdings, created 

before the Transfer of Property Act, where the origin 
‘of the tenancy is unknown and its inception is lost 
in antiquity, the principle of a lost grant may be 
invoked by the tenant, and from the conduct of the 
parties and the surrounding circumstances, «he Court 
may be asked to presume that the tenancy is a per- 
manent one. The conduct of the landlord in recog- 
nising succession an transfer and in Standing by 
land, may be relied on in finding out the terms e 
the lease at its inception, or, the tenant may rely 
upon the principle of enquitable estoppel as against 
the landlord, whereby the landlord may be estopped 
from showing that the lease isa termiiable one. 

Mere forbearance, however, to en the ren 
. to eject the tenant, where the AEE R, kn 

nothing. If transfers are made deŝeribing the ten- 
andy as permanent and the landlord recognises tha 
transfer he allows the creation of evidence by cons. 
duct, Otherwise, a transfer of tenancy of home. 
e ° e c 
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Landiord and tenant—concld. 
e - 


stead land wonld ordinarily be no evidence of the per- 
manehey of the tenancy.- The building of pucca 
houses and that to the knowledge of the landlord is 
evidence of the assertion of the tenant of his belief 
that the tenancy at its inception, which is unknown, 
wag permanent. In this connecti@o po question of 
estoppel or acquiéscence arises, and the case depends 
upon the principle of inference of the terms of a lost 
rant. . 
g In order to enable the Court to make~a presump- 
tion of permanéncy the following elements, must 
ordinarily be shown to exist, viz, (1) the origin of 
the tenáncy for residential purpgses must be unknown; 
. (2) the existence of permanent pucca buildings on 
the tand built long before any controversy arises 
and that to the knowledge of the: landlord; (3) uni- 
form payment of rent, aud (4) recognition of succes- 
sion and transfer by the landlord. The absence of 
the $rd aid 4thelements would raise difficulties in 
the way of raising the presumption, but would not 
be decisive if there are other circumstances in aid 
of the presumption. C ABDUL HAKIM Kuan v. ELAHI 
BaAKSHA Saua, 29 C. W.N. 138; (1925) A. I. R. (C.) 309; 
52 Q. 43 103 


Tenant not put in possession of whole holding 
-Suspension of rent—Abatement of vent. e 


Where a portion of a holding is let out to a lessee 
ang the lessor subsequently lets the holding to another 
lessee and is unable in consequence to put the latter 
.in possession of the whole holding, there will be a 
full suspension of the rent in respect of the whole 
holding until such time as the landlord puts the 
lessee in possession of the whole holding. Where, 
however, the lessee is aware at the time when the 
lease is granted to him that a portion of the holding 
is in the possession of another there will not be a 
suspension of the whole rent but only a proportionate 
-abatement of it. O Joyram Ouanpra v. BISNU end 

P 7 78 


Land revenue—Asli lands assessed at Permanent 
Settlement —submergence and re-emergence—Person 
in possession, title of, dispute about—Additional 
agsessment, whether justified. 

Lands settled as asli lands at the time of the 
Permanent Settlement and assessed with revenue are 
not liable to additional assessment ofrevenue, when 
they re-emerge after submergence. 

The mere fact that the title of the person in 
possession is in dispute does not give the Govern- 
ment the right to make assessment of the lands. C 
SEORETARY OF STATE FOR INDIA. Karr Narayan Roy, 
29 C. W.N. 119; (1925) A. 1. R. (O.) 273 21i 


Lease, eonstruction of—~Document reserving yearly 
rent—Intention of parties—-Tenancy terminable by 
death, whether heritable—Tengnt-at-will, ejectment 
of—Notice, whether necessary. - f 
Every document which reserves a yearly rent or 

which states that the rent is payable in proportion 

io certain aliquot parts of the year does not neces- 
sarily create a tenancy from year to year. 

Where the intention of the parties is that the terf- 
ancy is to be determined by the death of either party 
there can bena estate which the heir can take. 

. It is settled bojh in England and in India that in 

“the case of a tenancy-at-wil no formal notice is re- 
* quired but a demand for possession is,sufficient. Pat 
«Kaupuant Gore v. Miss O. V. Scorr, (1924) Pat. 333; 
; (1025) ALR (Pat.) 200 

"x s 
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876; (1925) A. I. R. (M. 281 


[1925 


Legal Practitioners Act (XVIII of 1879), s. 4. 
See INGOLVENOY Act, 1848, s. 3: M * 1025 


Letters Patent(Cal), cl. 41. See Onfursan TRIAL 


Letters Patent (Mad), cl. 15— Permission to sue 
as pauper, grant of —Order of Judge, Original Side, 
whether yudgment—A ppeal. £ 
The final order ofa: Judge sitting on the Original 

Side of the High Court, allowing or refusing to allow 

a plaintiff to sue as à pauper is a "eudgment" within 

the, meaning of cl. 15 of the Letters Patent, and is, 

therefore, appealable. M BABU San v. PURUSHOTHAMA 

Sau, 20 L. W. 845; 35 M. L. T. 136; 47 M. L, dJ. 932; 

(1925) A. I. R. (M.) 167 201 


—— — cl. 36—Civil Procedure Code (Act V&of 1908), 
s. 98—Provincial Small Cause Courts Act (1X of 
1887), s.25—Difference of opinion—-Procedure. ` 
Where in a rev’sion petition to the High Court 

under s. 25, Provincial Small. Cause Courts Act, there 

is a difference of opinion between the Judges, cl. 36 of 
the Letters Patent applies and not s. 98, C. P. C., and 
the opinion of the Senior Judge, therefore, prevails. 

M NAGAPPA PILLAI v. ARUNCHALAM OHETTY, 47 M. L. J, 

1016 


Libel—F'air comment, what «amounts to— Damages, 
assessment of—Nominal and exemplary damages, 
when can be awarded. ° 
Bodies of trained, disciplined and organized ser- 

vants of the Government acting under the instructions 
and directions of superior officers, such as the Police 
and the Military, are expected not to give way to 
feelings of vengeance and to observe a higher stand- 
ard of conduct than untrained, undisciplined and 
unorganized rabble in the street among whom they 
are expected to keep order. ~ 

Just, however, as a higher standard of behaviour 
is expected from the Police and the Military as com- 
pared with the crowds in the streets, similarly frcm 
a body. of cultured, highly educated gentlemen pre- 
paring to make an enquiry, is expected a calmer and 
more judicial attitude than is to be expected from 
mere casual narrators. 

Where the facts stated are correct, reasonable and 
even plausible, criticism may be justified as fair ccm- 
ment, but if there are no facts to warrant the defama- 
tory imputation the defence of fair comment cannot 
be maintained in an action for libel. 

A person who makes a defamatory statement can- 
not escape liability in respect of it merely because he 
made it honestly but without due care. i 

In a suit to recover damages for libel nominal 
damages will ee awarded only when the plaintiff is 
content to clear up his character, and does not care to 
put money in his pocket. £ 

In assessing damages in a case of libel the conduct 
of the defendant during the proceedings may be 


, 


considered but such conduct is only his conduct in. © 


the First Court. The repetition in ‘the Appellate 
Court of the defence in the Court below cannot be 
considered as aggravating conduct. 

Where no private malice or personal grudge has 

been proved and it is shown that the defendant acted 
throughout in the public interest, the case is not one 
for exemplary damages. 
* Per Reilly, J—The right*of fair comment on 
matters of publie interest is a right whfch it is the 
dui of the Courts carefully to guard and liberally 
to interpret. * - 

In criticising the conduct of the Police on the 
occasion of a riot, the defendants stated in a*xeport 

. 


Vol. 85) 
Li belr-coneld,. 


that the Police and the superior officers weré, before 


*. 
* 


the commencement of the riot, engaged in a criminal. 


conspiracy for the purpose of provoking a breach of 


the peace and violence on the part of non-co-operators, 


and. then using reprisals and finally fixing the res- 


ponsibility on theemovément of non-co-operation, and ^ 


they went on to say that they considered the evidence 


^." GENERAL INDEX. 


was conclusive and unimpeachable about the com-- 


plicity of plaintiff, who was the District Superintend- 
ent of Police in the, transaction. In a suit for 
damages py the plaintiff for libel; it wak found that 
the Policemen had.misbehaved on the day in ques- 
tion, but that there was no proof of any conspiracy 
much less-of plaintiffs complicity im it: 

~ Held, that” the report had gone far beyond the 
limits of justifiable criticism and aay plea of fair com- 
ment must, therefore, fail. M Suprasanra Iver v. 
Hrroicóck; 22 L. W. 26 900 


Limitation, operation of—Cause of action, accrual 
of—Putni taluk, sale of—Sale set aside—Restora- 
tion of possession—Rent, suit for—Limitation. 


The period of limitation is extended where there 
has been a suspeitsion of the cause of action or where 
the cause of action has accrued not on the date indicat- 
ed in column 3 of the Schedule to the Limitation Act 
but on a subsequent date for no’ fault of the plaintiff. 

Time runs from the date on which the rights of thé 
party suing are finally settled, giving-birth to. his 

_ cause of action, and once it starts running it cannot be 
stopped by any act which does not bring about any 
- change in those rights. a 
. he operation of an original decree is not suspend- 
ed by the presentation of an appeal nor is it interrupted 
where the decree of appealis one of dismissal. 

Where the sale of a putni taluk is subsequently set 
aside and the patnidars are put im possession of the 
taluk the suspension of the zemindar's right to recover 
rent is put an end toon thedate of such restoration; 
and limitation for the recovery of rent cbmmences 
from the date of such restoration of possession to fhe 
putnidars. The mere fact that an appeal is preferred 
from the order setting aside the sale, which is subse- 
quently dismissed, does not affect the- question of 
limitation, .C Bryoy Onanp MAHATAR v. NILMONI LAHIRI 
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Limitation Act (IX-of 1908), s. 5—Appeal filed 
after limitation —Bona fide mistakes Extension of 
tume—Sufficient cause, 


In‘answer to a suit for ejectment of certain tenants 
from their holdings : chat | 
non-occupancy tenants the latter pleaded that they 

. eultivated the land under certain other persons who 
were under-proprietors in the village. These latter 
persons were thereupon impleaded as defendants and 
set up under-proprietary rights. The Court held 


that no such rights were proved and decreed the suit,- 


but the names of the intervenor were not shown iñ 
the decree which was passed in the case. The inter- 
venor defendants filed an appeal in the Court of the 
District Judge beyond the period of limitation and 
explained tWat the delay was due to the fact that they 
had first intended to file an appeal in the Commis- 
Sioners Court and it was only after taking legal 
advice that they had discovered that the appeal lay 
to thee Cogit- of the District Judge. The District 
-Judge refused, to admit their appeal. on the ground 


e that their names did not appear in the decree. 
Thereupon they made an us 
. 


on the allegation that they were. 
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Limitation Act—oontd.* REA 
e . 

tlie amendment of the decree and the decree was 

amended by inserting their names in the decree : 

Held, (1) that she%ight of the appellants to appeal 
from the decree of the First Court arose onthe date 
whien the decree was amended by the addition of their 
names and that in this view of the case their appeal 
could not be regarded as having been filed beyond 
time ; . 

(2) that in any case the appellants were entitled to 
the benefit of s. 5 ef'ethe Limitation Act. 

An honest mistake made by a litigant upon jn- 
correct advice amounts to sufficient cause for extend- 
ing the period oflimitation within the meaning of 
8.5 of the Limitation Aet. a 

The judicial discretion given by s. 5 of the Limita- 


. tion Act to admit an appeal after the prescripéd pefiod 


an application to the Court for 


of limitation should be exercised if the appeal has 
been prosecuted with due diligence, and when in the 
exercise: of judicial discretion a Judge fails to apply 
the rule, the Appellate Court should either remit the 
case or itself exercise the discretion. A IsHwar Par- 
SAD v. BISHUNATA Prasan, L. R. 6 A. 26 Rev. 627 


——*- s. 5—Appeal filed beyond time—Extension 
of time, application for—Review application, time 
spent in, whether can be deducted—Due diligence. e 
An application to extend the time limited for filing 

an appeal by deducting therefrom the time spent by 

the appellant in presenting and prosecuting a review 
application in respect of the judgment appealed 
against, may be granted on-a consideration of the case 
under s. 5 of the Limitation Act, provided the appel- 
lant shows dpe diligence in making the application for 
extension. O KmisHNADA8 ACHARJEE OHOUDHURY v. 
RAHIMANNESSA BIBI 996 


man s. 5—Appeal presented beyond time—Negli- 
gence of Counsel—Extension of *time — Suficient 
reason. i ; 

» The fact that an appeal is presented beyond timo 
owing to the negligence and forgetfulness of Counsel 
is not a sufficient reason for indulgence under s. 5of£ 
the Limitation Act. O Dian v. Rax Bnarosey. 10 O. 
& A. L. R. 1276; 10. W. N. 880; €1925) A. IR. (O) 
374 493 

aside 





S, 5, applicability of—-Application to set 
ex parte decree. MC ei 
Section 5 ofthe Limitation Act appijes only to 

appeals or applications for a review of judgment or for 

leave to appeal and not to an application for setting 
aside an ex parte decree oran orderof dismissal for 

default. R Ma Naw Naw v. SOMASUNDRAM Cuetry, 2 

R. 655; (1925) A. I. R. (R.) 187 324 


—— 8, 5—Civil Procedure Code (Act V of 1908), 
s. 110—Application for leüve to appeal to Privy 
Council—Time spent in obtaining review of High 
Court judgment, whether can be deducted—Suit for 
partnership accounts—V alue of subject-matter, — 
The time óccupied in prosecuting an application 

for review of the judgment ef the High Court sheuld 

be deducted in calculating the period of limitstion 
for presenting the application for leaveste apreal to 

His Majesty in Council. s Shi ee 
In order to determine the value of the subject- 

matter of a suit «for dissolution and accounts ofa 7 art- 


. nership for the purposes of s. 110 of the C. P.C., it. 


i f the appellant's share and not the whole 
i a Meu that Boni beelooked to. B Marian 
RusroMJ1 v. HASHAM IswayaL, 20 Rom. L. R. 1261; (1925) 
A. L R. (BJ 197; 49 B. 1 : 191 
* 9 
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. == S, 10 Money. entrusted” by Sne brother to 
another in trust for former's son—Trust—Suit to 
recover money—Limitation. . 

“A deed: executed between two. Muhammadan bro- 
‘thers: iecited the fact that a deceased brother, of 
theirs- had entrusted a certain sum of money to one of 
them for his son, and that the one to whom the money 
had been entrusted would be responsible for its pay- 
ment. In a suit by the son of the deceased brother 


to recover the money from hig uncle to whom it had. 


been entrusted by his father: . 4 

Held, that an express trust” had been created by 
plaintiffs, father in ‘his lifetime in respect of the 
money and that the recital in the .deed was merely 
evidence of such a trust having been created and 
- tha’ the’ gfendant being an express trustee the suit 
«was governed by the provisions of s. 10 of the ‘Limita- 
tiom Act.and no .question of limitation could arise. M 
MUHAMMAD MarTHIAR v. Kasa RowrHaw, 20 Li, W. 546; 
(1994) M. W. N: 876; (1924) A. I. R. AL) 920- 508 


- 5. 14. (2)—Execution petition in vight Court 

— Proceedings continued in wrong Court—Bona 
fide proceedings—Haclusion of time. 

Where two separate Courts at different places have 

a common Judge who sits for a certain numberof 

days in the month in each Court, and an execution 

application présented in one of the Courts which has 

jurisdiction, 

other Court which has no jurisdiction,. because the 


Judge happens to be ‘sitting at that place, and’ the - 


‘proceedings are eventually set aside, inzappeal, the 
desee holder i is entitled, in * subsequerit.: application 
for execution, to exclude the time .OGcnpied *in-the 
proceedings in the wrong Court till thé decision of 
the appeal under s. 14 (2) of the Limitation Act. B 
PANDU DacADU v, JAMNADAS OHorUMAL, 26 Bom. L. R. 
470; (1925) A. I. Be (B.) 113. <- 778 


————— 8. 18— Civil Procedure Code (Act V of, 1908), 

"0. XXI, r. 90—Execution*of decree—Sale, appli- 
cation to set aside—Fraud and irr egularity, dis- 
tinction between —F raud, proof of — Limitation. 


* Fraud in bringing about an execution sale is es- - 


sentially different from irregularity t in the conduct of 
the eale. 

In order to obtain the benefit of the'provisions of 
s. 18 of the Limitation Act in respectof an application 
to set aside an execution sale, the judgment-debtor must 
establish that thére was some contrivance on the part 
-of the decree-holder by which he was kept from the 


knowledge of his right to apply under O. XXI, r. 90 of . 


the C. P.C. It is not sufficient to say that as‘ there 
was fraud in the conduct of the- sale, therefore, it 
must follow that there was a contrivance on the part 


of the deéree-holder to keep the judgment-debtor 


from the knowledge of the fraudulent sale. 
Fraud is, however, a continuing influence, and until 
that infuence ends it retains its power of mischief, 


and, therefore, fraud antecedent to the accrual of the’ 


right of action may also.be considered under s. B8 
of the Limitation Act. Pat BAJRANG PRASAD SINGH 
v. Sowemang ij 622 
= 330 
Promise to pay 


See MORTGAGE ~ 
FE 9 Acknowledgment — 
amownt due, whether necessary. 
. To constitute an acknowledgment within the mean- 
ing of-s. 19 of -the Limitation Act it is not peces- 
sary tat there shoujd be a promise “to pay the 
amount dwe.. All thateis necessary under the section, 
is that there should be anvacknowledgment of pre- 


. 
+ a 4 
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is taken up and disposed of in the,- 


: SUBBAMMA v. PuriPULLA REDDY ' 


soe 
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sent liability before the claim is barred by limita- 
tion.. M Pert RAMASAMÍ v. OHANDRA Korrava, 47 M. L. 
J. 840; (1925) A. I. R. (M.) 261 297. 


5. 19--Acknowledgment, what amounts to— ` 
Statement by vendee that he purchased property from 
mortgagee, whether acknowledgment of subsisting 
. mortgage. ee 
For a statement to amount to an acknowledgment 

within the meaning of s. 19 of the Limitation Act, there 
should be ax acknowledgméht of liability and it, 
should be å conscious acknowledgment: “4 
-Whena man says that he purchased a certain 
mortgagee right he only means that he purchased. 
certain property which came into the possession of 
his vendoras a mortgagee. All that he admits is that” 
his vendor eame into the possession of the -property 
on foot of a mortgage. No question arises in his. 
mind as to whether the mortgage subsists or has 
become time-barred. The statement by itself'does not 
signify to the mind of the person making it or to 
anybody else that -the. maker qf the statement thinks 
and believes that he is liable to -be redeemed ‘at the 
date of making the statement. Such a statement 
does not amount to an acknowledgment of liability 


D 


- within ,the meaning of s. 19 of the Limitation Act. 


A Suam Devi v. BHAGWAT Dayar, L. R. 6 A. 139 n 
(1925) A. I R. (A.) 353 84 


— — $., 19-— Evidence Act (I of 1872), s. 1H, ill.. 
Getic EN authority of, proof of 
—Presuihption—Mortgage—Wajib-ul-arz, entry in 
—Verification by agent of mortgagee, effect of. 
~ The sufficiency of an alleged acknowledgment which 

is relied on as operating to save limitation must be 

judged with reference tothe law in force at the time 
when the question arises arid not with reference to 
the law in force at the date of the acknowledgment. 

No valid acknowledgment can be made by a general 
agent unless he'is expressly or impliedly authorised 


- in that behalf, but the authority may. be presumed- 
. from the attendant circumstances, 


Where a mortgage was recited in & wajib-ul-arz 
prepared during a Settlement effected, under Regula- 
tion VII of 1822 as amended by Regulation IX of `., 
1833, and the wajib-ul-arz was attested and. verified, 
by- the agent of the mortgagees : 

Held, that having regard to the directions issued to 
the Settlement Officers" with regard to the prepara- 
tiori and verifitation ofa wajib-ul-arz, it was open to 
the Court to presume under s.114 of the Evidence 


-Act, that the Settlement Officer had satisfied himself 


as to the authority of the agent to verify the wajib- - 
ul-arz on behalf of the mortgagees, and that, there- 
fore, the recital and- verification constituted an 
acknowledgment within the meaning of s. 19 of the - 
Limitation- Act. A Ganga Raw ò, LAOHAMAN SINGH, 
L.-R. 5 A. 736 Civ.; (1925) A. I. R. (AJ) 176 633 


S. 22 —Addition of party— Limitation, ex- 
piry of —Applicationto amend plaint, whether can 
be allowed. 

< Jfa new plaintiff is added as a. party to a pending 
suit after the lapse of the period.of limitafion fixed for 


, the suit, the bar of limitation would not be saved. 


A Court acts rightly i& rejectiug an application to 
substitute the name of a person in place of that of 
the plaintifton record ‘after the lapse of the epericd 
of limitation for fling the suit, when the uew plaintiff 
claims under a different cause of action, M VENKATA- 6 


961 


Mol. 85). 


Limitation Act—contd. 


e $ 
. . 





dure Code (Act V of 1898), ss. 145, 1,6—Attachment 


of ‘property—Declaration, suit for—Limitation, com- ` 


mencement of. 7 

In & proceeding unders. 145 of the Or. P. C. the 
land in dispute was attached by the Magistrate under 
S. 146 and a Receiver was appointed in respect of it, 
the parties being referred to the Civil Court for the 
determination of their rights. 'The plaintiff subse- 

uently brought a suit for a declaration that he was 
the owner of the land: * ` . 


Held, (1) that it was the attachment by the Magis- 


trate and not any wrongful aet of the defendant 
which had given rise ‘to the right to gue and that 
the right accrued when the attachment was made 
and limitation began to run from that date under 
Art. 120 of Sch. Ito the Limitation Act; 

(2) that after the date of the attachment by the 
Magistrate no fresh period of limitation began to run 
under s. 23 of the Limitation Act. N YEKNATHK v. 
Basra, 20. N. L. R. 195; (1925) A. I. R. (N.) 236 631 


- S. 26—Easement—Right of way—Uninter- 
rupted user for twenty years—Presumption—Failure 
to draw presumption—Second appeal, whether com- 
petent E 
An open usercontinued without interruption fora 

period ofover twenty years and not shown to be 

attributable to permission or suffsrance on the 
owner's part is prima facie evidence of enjoyment 


as of right within the meaning of s. 26 of the Limita- 


tion Act. : i 

Failure on the part of an Appellate Court to draw 
from such user a presumption that it was as of right 
is an error of law which makes a second. appeal com- 
petent. N NARAIN v. Ikram, (1925) A. I. R. (M.) n 


= Sch. |, Arts. 29, 36, applicability of—Suit 
to recover compensation for loss sustained by irre- 
gular execution sale—Terminus a quo. 

“A suit to.recover compensation for loss sustained on 
account of the irregular sale of certain property in 
execution of a decraa is governed by Art. 36 of Sch. I 

“to the Limitation Act, and must be brought within 
two years from the date. of the sale. l 
Article 29 of Sch. Ito the Limitation Act must be 
/interpreted to apply only to the saizure of property 
and not to govern any suits arising out of what hap- 
. pens later at the time of sale. L OAANDA SINGH v. 
Jat KISHEN Das, 5 L. L. J. 289; (1921 A. I. E. (L.) ry 


—— —— Art. 49—Permissive possession of 
moveables—Possessor's claim to ownership—Posses- 
sion when becomes: unlawful—Suit for recovery of 
possession— Terminus a quo.’ 

Where the original possession of moveables is per- 
missive the character of that possession is not changed 
by the fact that the person in possession sets up a 
claim tothe property as his own. The possession 
does not become unlawful until a formal demand for 
its return is made and refused. i 

A suit for recovery of pogsession urfder_such cir- 
cumstances is gowerned'by Art. 49 of the Limitation 
Act and is within time if brought within 3 years 
from the date of refusal. R Ma Mary v. Ma Hra Win, 
2 R. 555; (1925) A. L R. (R.) 146 10 

e e 


— "2. Art. 53—Sale on cfedit—Suit to 


recover price—Limitation, commenc&ment of —-Lvi- 


dence 


Act^(I of 1872), s. 98--Technical words 
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P ee 
__—Thavani,"” medhing of*-Oral evidence, whether 
admissible. - - 


Under s. 98 of the Evidence Act, evidence of the 
meaning which words bear in mertantile transactions 
can be given, and where a particular word has ob- 
tained a technical meaning in a particular trade or 
when used in a particular coritext, the Courts when 


"construing that word are bound to take into account 


that meaning. é 

The word "thavahi" has gequired in transactions 
in piece-goods amongst dealers in Godown Street 
and Coral Merchant Street inthe City of Madras a 
particular significance and is equivalent to a credit 
period. 

In a contract for sale of piece-goods in the City of 
Madras, the vendor sent the vendee a bill and atethe 
top the following words appeared, “Debit interest 
at 2 per cent. per mensem after sixty days thavani" : 

‘Held, that the sale was a credit sale and nota cash 
transaction; and that under Art. 53 of Sch. I to 
the Limitation Act, limitation for the suit commenced 
to run only on the expiry of the period mentioned, when 
the price bécame payable. M K: M. P. R. N. M. Frau 
v. BoMAsUNPARAM Onetty & Co., 47 M. L. J. 844; 20 L. 
W. 981; (1925) A. I. R. (M.) 161 299 


—— ——— Sch: |, Arts. 66, 80—Bond providing for 
repayment of principal after fixed period— Interest 
payable monthly—Default in payment of interest— 
Principal becoming due—Suit to` recover principal 
and interest—Limitation, commencement of. 

The amount of a bond was expressed as payable 
within six months and interest thereon was to be 
paid month by month, and it was provided that in 
the event of default in payment of interest for any 
month compound interest was to accrue on the un- 
paid amount and the lender was to have a right to 
file a suit at once for the recovery of principal and 
interest without waiting for the stipulated period of 


_gix months. No interest was paid under the bond. 


Ina suit to recover principal "and interest: 

Held, (1) that the suit was governed by Art. 80 of 
Sch: I to the Limitation Act; - 
(2) that the money due under the bond became 
payable on failure to pay the, first months interest 
and that limitation began to run from the date of the 
first default and the fact that it was also stated in 
the bond that the money was payable five months 
later did not entitle the creditor to ignore the former 
date as the starting point of limitation and select the 
later one because it suited his convenience better. 
Tt is not open to the parties to an agreement to 
contract themselves out of the Law of Limitation by 
inserting in their agreement alternative starting points 
for limitation. O PHeRAI v. Pupa1 Ram, 100, & A. L. R. 
1037; 27 O. C. 318; 1 O. W. N. 647, 280 
LL Art.. eT P Verr SMALL 
Act, 1887, Sch. II, Art. : 704 
E need Art. 95—--Suit to set aside decree 
on ground of fraud —Limitation, commencement of 
— Shit for declaration and consequential relief— 
. Nature of suit, whether changed by failure to 

“adduce evidence with regard to consequentig] relief. 
By giving up or not adducing evidence in support 
of the prayer for consequential relief anf treating it 
as-surplusage 8 plgintiff cannot convert a suit for 
declaration and consequential relief into cne for a 
tion. 
Mer rasan aside a decree on ,theeground tha it 
has been obtained by ftud is governed by Ar 95 of 
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Sch. I of the Limitation Act anf limitation for the 


‘suit begins to run from the date on which the plaint- 
iff had noticé of the decree.e G SARADA PROBAD Roy v. 
Rat Monax SAHA 629 


— — — Sch. |, Arts. 137, °138—Civil Procedure 
Code (Act V of 1008), s. 64—Attachment—Mortgage 
pending attachment, whether void 
Auction-purchaser, suit by, to recover possession — 

. Limitation —Prioy mortgage, paid off, whether kept 
alive—Intention of patties. ` 
A private alienation of property pending attach- 

ment is wholly void against all claims enforceable 

under the attachment. 

Where pending an attachment the judgment-debtor 
executes a usufructuary mortgage of the attached 
proparty, the mortgage is void and the auction-pur- 
chaser in execution of the decree becomes entitled 
to possession of the property on the date of the sale. 
A suit brought by him to recover possession of the 
property more than 12 years after the‘sale is barred 
by limitation either under Arb, [137 or Art. 138 of 
Sch. I to the Limitation Act. i 

The'question whether a prior mortgagegwas or was 
not keptalive by å later mortgage executed in dis- 
charge of the earlier one, is one of the intention of 
the parties. M SRINIVASA IYENGAR v. VELLAYAN AMBA- 
LAM, 47 M. L. J. 913; (1925) A. I. R. (M.) 338 349 


Arts. 139, 14.4— Landlord and ten- 





or voidable—- 


ant—Tenant: hglding over after expiry of lease— ` 


Adverse possession E jectment suit—Limitation—Co- 
skarer holding ovér afger lease—Failure to pay vent 
for long period, effect of. | E 
' A tenant who holds on to the land after the expiry 
of the term of his lease cannot be said to be holding 
"adversely" to the landlord. Aslong as he isin pos- 
session he cannot deny that it was from the lessor 
that he got tho land. ` 
Where, however, a tenant holds on after the expiry 
of the lease, time beginseto run against the landlord 
from the date.of the expiry of the lease under Art. 
139 of Sch. I of the Limitation Act and after the 
expiry of 12' years the title of the landlord must 
cease by the aplication of s. 28 of the Limitation Act. 
«With the cessation of the right to recover the land 
hisrightto the property is also extinguished. Article 
144 of Sth. T of the Limitation Act has nothing to do 
with such a case, 
. Where a co-sharer who obtains a lease of the joint 
property from the other co-sharers continues in pos- 
session of the property after the expiry of the lease, 
without payment of rent or a share in the profits to 
the other co sharers for a very long period of time, 
the only inference possible is that he holds.adversely 


. to the other co-shayers and not as-a co-sharer, A 
DALMIR SINGH v. Jorr Prasap, L. R. 6 A. 951 Civ. 
550 


é -——— Art. 144— Adverse possession— Title, 

proof of —Nature of property— Limitation. * 

Where in asuit for recovery of possessio the 
plaintiff proves antecedent title and there is no 
allegation of dispossession.nor is there any finding 
that the Plaintiff wad actually dispossessed on a certain 
daté, ‘Art. t44 of Sch. I of the Limitation Act 
applies to the case 
whether the defendant has compléted a title in himself 





by being in adverse possession for the gtatutory’ 
: e 


pa2xpd. DLP n 
. Ia c@nsideriag the questionsof possession in such a 
case the Court should cossider the nature of the pro- 


and the Court should cc-sider. 


- Cede (Act V of 
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perty and as to how far it is capable of being pos- 

sessed directly. A Ar: Hamman v. GHURPATTAR SINGH, 

23 A. L. J. 244; L. R. 6 A. 184 Civ. 578 


——— — Sch. |, Art. 181. See O.P. C., 1908, s. 105 

e 808 

= Art. 181—ortgage-suit—A pplication 

for final decree— Limitation —Pendency of proceed- 
ings as to mortgagor's title—Suspension of time. 

The Limitation Act is complete in itself and any 
ground for extension of fime or for the suspension of 
time must be sought for within the f€ur corners of 
the Act itself. 

Article 181 of Sch. I to the Limitation Act 
applies to an application by the plaintiff for the pass- 
ing of a final decree in. a mortgage-suit. 

Ina mortgage suit where a, preliminary decree is 
passed and timo is fixed for paymént of the decree 
amount, the plaintiff must apply for the passing of a 
final decree within the time allowed by law, that is 
three years from the date fixed for payment, whether. 
the mortgagor-has title tg the mortgaged property or 
not and whether the perscnal remedy is or is not out- 
standing. . 

“The period prescribed by Art. 181 of Sch. I to 
the Limitation Act cannot be extended in favour of 


“the plaintiff merely by reason of the .pendency of pro- 


ceedings in Court with 
mortgagor. : 
When time has once begun to run, ib cannot be 


regard to the title of the 


suspended by reason of any proceedings in QCourt^ 


unless an injunction or a stay order has been obtained 
Staying the proceedings, or the facts can be brought 
within one of the sections of the Limitation Act 


which lay down the conditions under which the- 


running of time is suspended. M AMMATHAYI ÁMMAL 
v. SIVARAMA PirLar 20 L. W. 987; 48M. L. J. 74; (1925) 
A. I. R. (M.) 334 ` ' 272 


Arts. 181, 182— Civil Procedure 





1908), O. IX, rr. 8, 8, 4-—Erecution. 


of decree—Application for execultton— Continuation, 


of proceedings—-A pplication to continue proceedings, 
nature of—Dismissal of application for default of 
decree-holder—Limitation. ` 


An application contemplated by Art. 181 of Sch. I to’ 


the Limitation Act must be an application required by 
law to be made. : 

There is no provision of law which requires a 
decree-hoKler to make an application where the 
sole object is the continuation of proeeedings in g perd- 
ing case. Where the Court intends to and. does, £s a 


- matter of fact, maintain an application for execution 


on its pending file, and stays proceedings for the time 
being and does not finally dispose of the application, 
an application made to the Court for the sole object 
of drawing its attention to the pending file so that 


N 


it may proceed with it, is not governed by any” 


Article of the Limitation Act. 


An application for execution of a decree for gale 


on foot of a mortgage- was returned to the decree- 
holder for cerjain amendments to be made end for 
the filing of certain pafers. The application was 
again filed by the decree-holder wifhout the amend- 
ments having been made and without the papers 
which had" been rected to be filed. The Cort 


directed notice to issue to the judgment-debtors ang 


fixed a datefor hearing. On the edate fixed the 
decree-holder did not appear and the notice iseued 
to the judemeont-chtcr was found not to have béen. 
served gg the decree-holder had failed to pay costs 


* 
E 
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for further proceedings. Thereupon the Court passed ; 
the following order:—The case be consigned to re- 
cord ‘on account of the decree-holder's default in 
prosecution. The decree-holder will bedr his costs," 
More than three years after’ this order the decree- 
holder made an*application for continuing proceed- 
ings under his previous application: EET 

Held, that the order passed by the Court on the 
previous application could not be interpreted as 
moaning that the Coyrt merely postponed the hear- 
ing of ghe application, the applicatidn was finally 
intended to bo dismissed and was, as a matter of fact, 


dismissed by that order and that, therefore, the ' 


subsequent applieation was barrel by time. 

When an application for execution has been dis- 
missed for default, in circumstances mentioned in 
rr, 2 and 3. of O. IX of the C. P. C. relating to suits, 
proceedings under r. 4 of the Order cannót be taken 
in respect of euch an application. O lonaL NARAIN v. 
Jagnaxi;!0 O.& A; L. R. 1285; 1 0. W. N. 847; 28 O. 
C. 138 ` 450 
~ Son. |, Art. $82— Execution of decree—In- 

stalment decree—Iintire amount becoming due on 

default in pdyment of one instalment—Waiver— 

Limitation, commencement of. i 

Where an instalment decree provides.that the decree- 
holder will be entitled to sue for or take out execution 
for the entire amount on default in payment of any one 
instalment, the entiré amount becomes due on such 
default and ‘time begins to run against the decree- 
holder from ths date of such default. 

The fact of the decree-holder not enforcing the 
right given to him under the decree by attempting 

. to realise the entire amount which falls due on default 
in payment of one instalment does not in itself amount 
to a waiver forall time to come, nor has such waiver 
the effect of modifying the terms of the decree. 
CG KALI Onaran Roy v. MOHESH CHANDRA 784 


— ——— Art. 182—Txecution of decree— Stay 

_ of execution, surety  for--Application against 

surety, whether saves limitation against judgment-- 

debtor—Application for leave to continue execution 
proceedings—Step-in-aid of execution. 

A person who undertakes, during the pendency of 
an appeal by a judgment-debtor, to pay a certain sum 
^ of money-in the event of the appeal being dismissed, 
as a condition for the stay of execution during pen- 
dency of the appeal; does not become a joint judgment- 
debtor with the principal judgment-débtor within the 
meaning of the 2nd paragraph of Explanation (1) of 
Art-82 of Sch. I to the Limitation Act, and -an ap- 
plication’ for execution against. such a person does not 
operate ^to save limitation against the judgment- 
debtor. M : 

An application for permission to execute a decree 
by the representatives of a deceased decree-holder is al 
step-in-aid of execution which gives a fresh start to 
the.period of limitation; but where such an applica- 
. tion is made against a person who is not a joint 
judgment-debtor, the application operates to save 
limitation only as against such* person and not -as 
‘against oher judgment-debtors in the case. C 

BIRENDRA CHANDRA SINGHA v. Turnsr CnanaN Guose 


» 657 
————— Art. 185 (5). 


See C. P. C., 1908, 
‘s. 41, Q XXI, r. 2 e 455 


Madras Administration of Rstates Regulation * 


(IH of 1802), S. 16 (7), scope of--Claim „by 
e more than one person—Jurisdiction of Judge, 
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_ W.N. 166; (1925) A. I. R. (M.) 240 
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- 9 
.. Clause (7) of s. 16 of the Madras Administralicn of 
Estates Regulagiou® 1802, contemplates the case culy of 
a single claimant appearing to claim the per onal 
properties left intestate by a deceased person. 
"The duty of a Judge, if mgre than one claimant 
appears before him, is'io refer the parties to a re- 
gular suit and not to giveany decision acting under 
the Regulation. M MARUTHAVANASWAMI v. SUBRAMAXIA 
TuaxBIRAN, 47. M. lagi. 770; 21 L. W. 130; dud 
1 
*. 


Madras District Municipalities Act (V of 1920) 
— Election Rules—Poll not held—Election petition, 
whether maintainable. 

Under the Rules framed by the Madras Government 
for the decision of disputes as to the®validity of 
elections held under the Madras District Municipali- 
ties Act, the District or Subordinate Judge has no 
jurisdiction to decidea dispute when the number of 
candidates being less than the number of vacancies, 
a candidate has been deemed to be duly elected under 
r. 7 (1) of the Rules for the conduct of elections. 

The scope ofr. 1 of the Rules for the decision cf dis- 
putes as to validity of elections must be limited to 
cases where a poll has been held. M SniNivASACHARIAR 
v. BHAGAVATHAPURAM, 47 M, L. J. 762; (1925) A. I? R. 
(M.) 376 218 


— — Rules for preparation of electoral rolls, rr. 7, 8 
(e) —" Preparation", whether *includes action of reris- 
ing authority— “Proceedings,” meaning of. 

In the rules for the freparation of electoral rolls 
under the Madras District Municipalities Act, the word 
"preparation" ia used both in a general and in a re- 
stricted senso in different places. In r. 8 of the rules, 
which provides that no failure to observe the direc- 
tions regarding the preparation o% the electoral roll 
Shall entitle any one to question the validity and con- 
clusiveness of the registers in election. proceedings, the 
word “preparation” is used in the general sense and 
includes the action of the revising authority. 

. Therefore, a Judge inquiring into an election dis- 

, pute cannot go behind the electogal roll which is final 

and inquire into alleged defects inthe procedure 

followed by the authority revising an electoral roll. 

Under r. 7 of the said rules, the revising authority 

must consist of the Chairman of the Municipality end 

two unofficial gentlemen nominated by the Collector, 
but an order admitting a claim to be entered in the 

- electoral roll cannot be questioned on the ground that 

it was signed by the Chairman and only one unofficial, 
instead of two as required by the rules. * 

The word '"^roceedings" in r. 8 (e) of the above rules 
is of the widest import and includes an inquiry into an 
election dispute. M PALANISAMI PILLAI v. SRINIVASA- 
RANGACBARIAR, 47 M. L. J. 795; 20 L. W. 851; (1925) A. 
I. R. (M.) 160; (1925) M. W. N. 283 322 


—— —— 55, 3(21),180, 347, 362-—Encroachment 
on land on side of -street—Offence—Limitation for 
prosecution. 

An encroachment upon land by thegigde of a street, 
even though such land is uncovered by any, pavement 
or other.structure, amounts to an encroachment on 
the street within the meaning of s. 180 of tlre Madras 
District Municipalities Act. : 

Section 369 of the Mad:us District Municipalities 
Act deals with the removal, of *earth, sande or other 
materials or depositing sueh «material§ or making 
encroachment by dep8siting sich materials on any 
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land, river, estuary, canal, back-fvater of water-course. 


' -It has nothing to do with encroachment on streets. 


The proviso to s. 317 of the Madgas District Munici- 
palities Act does not deal with a casfunder s. 362 of 
the Act, and a prosecution in respect. of an act falling 
under the latter section must, therefore, be instituted 
within the period of three months prescribed by s. 347. 
M JAGANNADH Naru v, Rama Rao, 20 L. W. 834; 47 M. 
L. J. 917; (1925) A. I. R. (M) 186; 26 Cr. L. J. 550 646 


Madras Land Encroachmeht Act (III of 1905), 
88. 7,14. See PUBLIO wav 345 


Madras Local Boards Act (XIV of 1920), ss. 55 
(2) (4), 57—Honorary Magistráte, resignation by— 
Disqualification for election, whether removed before 
acceptance of resignation by Government. 

An Honé@rary Magistrate, disqualified as such for 
election as a member of a Local Board under s. 55 (2) 
(4) of the Madras Local Boards Act, cannot relieve 
himself of that disqualification merely by submitting 
his resignation to Government. The disqualification 
subsists “until the resignation is accepted by the 
Government. — : n - Ea 
. After an office is conferred and assumed, it @rinot 
be laid down without the consent’ of the appointing^ 
power. M PRESIDENT, TALUK Boarp, Hosper v. TUTUR 
COHAnDRAPPA, 47 M. L. T. 774; 20 L. W. 868; (1925) A. I. 
R. (M.) 173; (1925) M. W. N. 266 S .612 


Madras Proprietary Estates Village Service 
Act (Iof 1894), s. "^5. (2) —Notice to proprietor 
by person other than, Collector, validity of—Ap- 
pointment by Divisional Officer, validity of—Suit to 
recover office— Burden .of proof. i 
Under s. 15 of the Madras Proprietary Estates Vil- 

lage Services Act, a statutory duty is cast upon the 

Collector to give notice to the proprietor of his 

action under s. 7eof the Act. Any notice by. any 

subordinate of his, such as a Sub-Collector, does not 
fulfil the conditions laid down in cl. 2 of s. 15, and 

is ineffective. * 

When a person comes before the Court claiming & 
village office on the ground of his having been valid- 
ly appointed, it ispis duty to make out that he has 
been validly appointed. : 

A *Revenue Divisional Officer. gave notice to a 
proprietor under s. 15 of the Madras Proprietary 
Estates Village Service Act and the nomination by 
“the latter of the defendant to a village ofice was 
vetoed by the said officer on the ground that it was 
‘not made within the prescribed time after receipt of 
notice and the plaintiff was nominated to the office, 
but the order was set aside by the Collgctor on 
appeal by the defendant. In a suit by the plaintiff 
for recovery of the office: . a 

Held, that there being no proper notice to the pro- 
prietor by the Collector under s. 15, his nomination 


- of the defendant was not out of time; : 


(2) that the appointment of the plaintiff was ün- 


' warranted and illegal; 


(3) that whether or not an appeal lay to the Col-* 
lector, the plaintiff who was not entitled to the office 
was not entitle to any relief against the defendant 
who was in possession of it. M VENKATASUBBAYYA v.’ 
Govinpa KmisuNa, 20 L. W. 826; (1925) A. I. R. (M.))- 
290° * NEN 289 


Madras Revenue Recovery Act (Il of 1864), 

. S. 5B-Revenue Setement— Assessment, validity 0f— » 
Classification. as dry orgwet—Enhagced rate, legality 
of —Suit for declaration, maistainabilwy of, - 

“a 9 n 


“the Settlement is made. 


"M. L. J. 780; 20 


4 
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Once a Land Revenue Settlement has-been duly 
notified by Goyernment, the Collector acting under 
the orders of the Board of Revenue cannot vary 
the rates of assessment, since the” annual payment 
is incapable of increase during the period for which 

P ; 
. When once certain lands have heen assessed as dry. 
at a Revenue Settlement, they cannot within the 
period of 30 years during which the Settlement re- 
mains in force be re-assessed as wet. Such assess- 
ment being illegal and ultra vifes, the party aggrieved | - 
is not debarred by the provisions of s. of the 
Madras Revenue Recovery Act, from bringing a suit 
for recovery of the amount so illegally levied and 
for a declaration that such assessment is illegal. M 
SEORETARY OF STATE FOR INDIA v. RAMANUJACHARIAR, 47 

í L. W. 973; (1925) M. W. N. 264; (1925) 

A. I. R. (MJ) 355- . 419 


— — — 8: 63—Madras Sale af Minor's Estates Regula- 
tion(X of 1881), s. 2—“Regular course of inherit- 
ance," whether includes, survivorship—Minor owner, 
unregistered, whether protectéd, : i 
The Madras Sale of Minor's Estates Regulation, 1831, 

applies to'all minor owners of property whether regis- 

tered or not. - ` 
The expression “by the regular -course of inherit- 
ance" in the Madras Sale of Minor's Estates Regulation, 

1831, includes property taken by way of survivorship. 
The effect of s. 63 of the Madras Revenue Recovery 

Aot isto leave the rights conferred on minors by the 

Madras Sale of Minor's Estates Regulation, 1831, 

whether they are technically land-holders or not, un- 

affected by the Act. M KarrAMaNomi KRISANA REDDI 

v. THoLA RaMakRISHNAYYA SETTY, 47 M. L. J. 667; 90 . 

L. W. 791; (1925) A. I. R. (M.) 253; (1925) M. W. N. 49 

i à 873 ° 


Madras Sale of Minors Estates Regulation (X 
of 1831),S. 2. See Mapras REVENUE Recovery Act, 
' 1864, s. 63- 873 


Malabar Law—Tarwad—Gift of property des- 

cribed as jenm, nature of—Swit to set aside gift— . 
~ Limitation. . ' 

A mere recital ina deed of gift executed by the 
members of a Malabar tarwad, that the property gifted 
is jenm property of the donors, does not lead to any 
presumption or inference in law that the property is 
in the hands of the donors as tarwad property. 
= Obiter dictunf—A gift of tarwad property by the 
karnavan is not void ab initio and the adult” members 
of the tarwad are bound to sue to setaside the gift 
within limitation. M KEEZHANTHI JANAKI v. PACHIA- 
PURAYIKEEZHANTHI GovINDAN '" 546 

Tavazhi—Karnavan, acquisitions by-—Pre- 
sumption— Maintenance arrangement with karnavan 
of tarwad— Junior members, rights of— Denial of 
tarwad right—F'orfeiture. 

In the absence of evidence to the contrary, the pre- 
sumption is in favour of the view that property ac- 
quired by the karnavan of a Malabar tavazht is acquired 
far the tavazhi and with the tayazhi funds, and the 
presumption must prevail unless the persom who avors 
that the property is a self-acquisition proves that fact 
by evidence. s . 

It isnot open tothe junior members ofa Malabar 
tarwad to set aside gny arrangement that the kgrna- 
van has made for the purpose of the enjoyméht of the 
tarwad.properties by certain other jünior members 
for their maintenance, and the latterare entitled to 
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continue in possession of the properties of the tarwad 
until and unless the karnavan of the tarwad asks 
for the return of their possession from them. 

Where the members ofa tavazhi aré in possession 
of certain properties of their tarwad under an arrange- 
ment with the kazn&van for their maintenance, & 
recitalin a karar amongst themselves that the pro- 
parties belong to the tavazhi does not operate to 
work a forfeiture of their rights and the other junior 

` members of the tarwad cannot on that ground get a 
decree for regpvery of possession of the properties, 
where the members of the tavazhi unconditionally 
admitin their written statement in the suit that the 
properties belong to the tarwad. M Agratra OnarHU 
NAMBIAR v. APPATTA SEKHARAN NAMBIAR, 47 M. L. J. 695; 
(1925) M. W. N. 61; (1925) A. I. R. (M.) 430 1050 


-Malicious prosecution—Damages, suit for—Accusa- 

-tions substantially true—Reasonable and probable 

cause. fa 

The first thing that a plaintiff in a suit for damages 
for malicious prosecution has to prove is his inno- 
cence. * 

Where information given to a Magistrate which 
led to the institution of proceedings under s. 107 
of the Or. P. C. against the plaintiff included more 
than one specific accusation and the Court found 
that one of those accusations was not supported by 
evidence but that there was reasonable and probable 
cause for the information which was given to the 
Magistrate: 

Held, that the plaintiff was mot entitled to recover 
damages for malicious prosecution as the case, as a 
whole, had not been found to have been laid without 
reasonable and probable cause. Pat HARIHAR SINGA 
v. DasRATE AHIR, (1925) A. T. R. (Pat) 469 476 


Minor —Contract of marriage entered into by guard- 
—1ian, whether enforceable—Breach of promise of 
marriage—Suit for damages by minor, whether main- 

. tainable—Damages, assessment of. 
A contract of marriage made on behalf of a minor 
by a person who is the natural guardian of the minor 


and who is the only, person. who could enter into 


such a contract is valid and binding. - 4 
Where a contract is made by a guardian of the 
minor so as to be binding on the minor and which 
is for the benefit of the minor there is an enforceable 
contract in law and the minor can enforce it. 
Parents in India can an a binding contract of 
. Marriage on behalf of their daughters. 


assessing damages for breach of promise of: 


marriage, the injury to the affections of the plaintiff, the 
prejudice to his or her future life and prospects of 
marriage, the rank and condition of the parties 
and the defendant's means should all be taken into 
consideration. B FERNANDEZ v. GoNsALvEs, 26 Bom. L. 
, R. 1035; 48'B. 673;.(1925) A. I. R. (B.) 97; 48 B. Qm 
5 
: Guardian ad litem— "Gross negligence," what 
is—Omission to file document, whether negligence — 
Appedl, second—HF'inding as to negligence—M ized 
question of law and facte . 
: Where a gudfdian of a minor omits to put forward 
a plea which he should have put forward or fails to 
defend a suit which he ought fo have defended, he 
7 would be guilty of negligence. But where a suit is 
"brosecutetl wigh due diligence, the mère fact that a 
certain document which might haveshelped the party 
was not filed in evidénce i8 not by itself sufficient to 
show that.there was “gross negligence" on the part of 
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the guardian who tonducf&d the litigation on behalf 
of the minor. 

To'áfford a ground for relief in subsequent pro- 

_ceedings, the neglifence attributed to a guardian 

must be gross negligence in law, that is, such negli- 

gence as would imply that the person guilty of it 

neglected to do what was plainly his duty to do or 


` did something which he ought not to have done or 


omitted to do something which any man of ordinary 
‘prudence would hive done, . 
The question whether there was negligence or such 
negligence as would vitiate the proceedings in a Court * 
of Law is nota pure question of fact but a question 
of mixed law and fact and ib is quite competent to 
the High Court in second appeal to go into the 
question to see whether there was gross negligence on, 
the part of the minor's guardian in the condu&t of a 
previous suit. M SITHAMRAJU ANANDA Rao v. VEN- 
KATADRI APPA Rao, 47 M. L, J. 700; (1925) M. W. N. 
75; (1925) A-I. R. (M.) 258 812 


Guardian, negligence of—Default of appear- 
ance, whether amounts to negligence—Minor, whe- 
- ther bownd by decree. < 

Where the guardian of a minor defendant omits to 
do his plain duty and by reason of such negligence 
the suit is decided against the minor which would 
not have been otherwise decreed against him, the 
guardian's negligence must be held to have contri- 
buted to the Court proceeding in the manner it did, 

: and the decree'is not binding on the minor. 

Where the guardian of a minor defendant had 
taken out subpænas for his *witnesses and had done 
everything to get the case ready, but was absent on 
the day of the trial and his Pleader applied for 
adjournment which was refused and the suit was 
decreed against the minor: 

Held, that as the guardian's absenceeprevented his 
Vakil from placing before the Court all the facts 
necessary in order to enable the Court to grant time 
and this led to the suit Being decreed against the 

< minor, the guardian was guilty of negligence and 
the decree was not binding on the minor. M Dapa 
SAHIB v. KOLLAPURAM GAJRAJ SINGH, 2QL. W. 854; 47 
M. L. J. 928; (1925) A. I. R. (M.) 204 258 


Mortgage—Chattels—Sale and re-purchase of other 
chattels—Mortgagor's lien, whether attaches to pur- 
chased goods. 

The right of a hypothecatee of chattels does not 
attach to goods or chattels purchased with the sale- 
proceeds of the chattels or goods hypothecated, unless 
there isa contract that the hypothecatee should, have 
a right against the goods substituted for the goods 
sold. s 

The lien of a hypothecatee of goods does not attach 
to the goods in the hands of a bona fide purchaser 
for value without notice of the hypothecation. M 
KANDASANI ÜHETTY v. ADIMOGLA CugrTY, 47 M. L.J. 
704; (1925) A. I. R. (M.) 275 277 
Co-mortgagees—Payment to one co-mortgagee, 

whether discharge of liability. 

+ A payment to one of two joint-mortgagees is a 

valid discharge of the mortgage liability But a 

mere undertaking to pay the amount afsome future 

date i$ not equivalent to payment. M Peri RAMABAMI 

v. CHANDRA KOTTAYA, 47 M, L. J. 840; (1925) A. I R. 

(M.) ?61 < | 297 

—e— Equity of redemption, purahaser of-—Yort- 
gage-decree,' satisfaetion | of.— Burchaser . of equite 
of redemption, rights of, e . 
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Where the debt due wider a fnortgage-decree is ` 


paid off by the person who had purchased the equity. 
of redemption and thé entire snteyest inthe land, the 
rights under‘ tlie mortgagé-decrte are kept alive and 

. enure for the protéction of the purchaser. ` 
Where at the time of the purcliase, one of the 
items of the iórügaged' property has already been 
attached by the mortgagee in execittion of a money- 
decree of'his and tlie property Having been put to sale, 
the’ mortgagee obtains a gle, certificate without the 
Knowledge of tlie purcliassr of the equity of redemp- 
“tion, he cannot set up this sale as “against the pur- 
chaser. R HLA Ban Ù v. RAMANATHAN CHETTYAR, 3 Bur. 
E. J. 287; (1925) A. E. R. (R.) 89 308 





i mortgage—Paiyment of rent, when valid—Mortgagee, 
whether bound: 


The powers of a mortgagor to grant leases after tha 
execution of a mortgage are very limited, Hé may no 
doubt make a lease conformable to usage in the 
ordinary course of management, for instaricé, he may 
create a tenancy from year to’ yéar in the casé of 
agricultural lands or from month to mohth ih the case 

' of houses; but itis well-settled that a mortgagor can- 

enot after the-date of the mortgage, and in the absence 
of an express power in that behalf, or the concurrence 
of the mortgagee, create except a8 stated above à lease 
or tenancy which will bind the mortgagee, and if he 
purports to creaté such a lease ór fénaücy, the mort- 
gagee or his transferee may proceed to eject the lessee 
or tenant. - ey bi 

A payment of rent in advaricé after the institution 
of a suit ona mortgage ard indeed by virtue ofa" 
lease granted by the mortgagor after the execution óf 
the mortgage isnot binding upon. the mortgagee. 

Payments made by tenants foa mortgagor after a 
mortgage, but before notice of it, must in order to be 
valid against the mortgagee, have been made in res- 
pect of rent which was due at the time of payment or 
became due before notice of the mortgage. 

Where a lessee has prepaid to his lessor all the 
rent to become due under the lease and the lessor then: 


" mortgages the Sremises to a mortgagee who neglects 


to make proper enquiry of the lessee, who is in 
possession. the mortgagee cannot récOver any part of 
the rent reserved by the lease. OC Kizan CHANDRA v. 
Dorr & Co., 29 O. W. N. 94; 40 C. L. J. 500; (1925) A. 
I. R. (0) 251 >- MEM 522 


— Redemption partial. 

A mortgage, though originally indivisible can cease 
_to retain its indivisible character, if the equity of 
" redemption is divided up. L KARIM Baxusy v. KARIM 
' Bagus, (1923) A. L R. (L)) 22 


— Redemption—Transferee from mortgagor 
` Interest, barred, liability to pay—Usufructuary 
mortgage. 7 
A transferee from the mortgagor is not bound to 
pay to the mortgagee at the tirie-of rêdemptidh a 








claim for interest which has become barred by limi- - Y: LATIFUNESSA Bsr 


fátión. eee ; : 
Where a mortgagee has been in enjoyment of the 
mortgaged property, he must be consideréd to have’ 
realised the interest from out of the profits of the 
property, and amortgagor in sucha case seeking 
„to redeem the property can be compelled only to ay 
the Mmorjgage-mêney, M MANJUNATH SmaunucoÉ y 
Baxxaval, (194) M, W. N. 776; 4924) A. T. R, (M.) 853 
E iem l l 205 
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— Mortgagor, power of, to grant lease—Sivit on _ 


102 - 
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an Redemption—-Treés planted by mortgagee whe- 
ther can be removed by him: 4 ‘ 
A mortgagee is entitléd to make any use he lies © 
of the laid in his possession. If hé grows any ¿tòp 
on it he can cut it away before handing over the. 
lind to the mortgagor. Similasly, if He plants any 


„trees on the land he is entitled to remove tlie trees- 


before Handing over the laud to'the mortgagor on 
redemption. A LALLU SINGH v. RAGHUNANDAN, L. R. 
6 A. 114 Rev. ` à 690- 
——- Sub-mortgage -to member of Hindu joint 
jamily—Purthast by sub-mortgagee in execution 
of decree—Stdtement re existence of first mortgage 
—BSuit for’ eredemption —-Acknowledgment— Other 
members whether, bound—Limitation Act (IX of 
1908), s. 19: fete age 
In the case of a mortgage executed in- 1859, the 
mortgagees executed a sub-mortgage of their mort- 
gagee rights in 1900 in favour of two members of a 
Hindu joint family, S. and K. The sub-mortgage was 
a simple one. S. and K. got a decree for sale against . 
their mortgagors and purckased the property iti execu- 
tion. In the list of properties to be-sold signed by 
S. he described the property as" stibject to the mort- 
gage of 1859. In a suit for redemption of the mort- 
gage~of 1859 against S. and óthér- menibers of the 
family: , , P 
Held, (1) that prima facié the suit was barred; 
(2) that inasumeh as in describing the property 
purchased by him S. mentioned that it Wis subject to 
the mortgage of 1859, this constituted a valid ac- 
knowledgment and the suit'was within time àgairist 
im; | oe | 
(3) that as the purchase was made for the benefit 
ofthe entire family and in preparing the list S was 
acting on behalf of the family, fhe acküowledgmenf 
was binding ‘on all the members of thefamily. A 
Sanwat DAS v. ALI MAHDI, 22 A. L. J. 1018; L. R. 5 A. 
718 Giv.; (1925) A. I. R. (AJ) 174 330 


Muhammadan LawW--—Co-heirs, position of—-Ten-' 
ants-in-common — Adverse possession — Custom in 


- “derogation of personal law, proof of. 


Where a custom has beén.set up in derogation of 
the personal law of the parties, which overrides the 
provisions of the personal law, it ust be strictly 
proved by very clear and definite evidencë and such 
evidence must establish all thé elemiénts of a valid 
custom. - p re : 

The entry and possession of oné ténant-in-conimon 
is ordinarily deemed fo be the entry and possession: - 
of all the ienants-in-common and this prosumption : 


"wil prevail in favour of all, until some notorious 


act of ouster or adverse possession by the party so - 
entéring is brought homé to the Knowledge or notice _ 
of the others. 7 
Oo-heirs under the Muhammadan Lai are in the 
position of tenants-in-common and the entry atid 
possession of one of such, co-heirs must. be deemed to 
be on behalf ofall the co-heirs. OQ ASIRUDDIN Monnas 
] 63 


- , interpretation of.* >` i 

When once a gréàt Muhammadan Surist has inter- 
preted a particular precept of Muhammadan Law in a 
particular way that iBiterpretation should be followed. 
without referring back to original authorities. That 
is the only method of making the Muhamtnadan of 
Hindu Law ceri when administered by Indiàn 
Courts. | 
The narrow 





. 
seitse in which the Muhammadan 
, . 
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-Jurists understood the term "property" is wholly un- 


suited to the modern and progressive state- of society.^ 


"O Tampan Atty. AHMED ALI, 100. & A. L. R. 1915; 1 
, O. W. N. 868; 280. C. 55 ` ..400 


Settlement —Gift— Restriction on alienation 
—Construction — Vested remainder, creation of, 
validity of —Will—Bequest to one heir—Consent of 
other heirs when effgctive—Family arrangement — 
Relinquishment, consideration for—Alienation by 
guardian—Direction of father—Discharge of debt— 
Sons, whether bound. i 


Where a. Muhammadan by a deed of settlement 
gave certain properties to-His sons “to be enjoyed by 
ihem from thi& date with all rights absolute," but 
later on, the document contained recitals that the 
sons “shall not subject the properties t@ mortgages or 
other alienations, and that both of them shall live 
with the income derived therefrom and maintain 
themselves, and that after them their descendants 
shall enjoy the same with the right of making aliena- 
tions as they pleased" : f 

Held, that the sons took an absolute estate in the 
properties settled upon them and the direction against 
alienation was invalid a8 being only in the nature of 
&.pious wish that the sons should hand down the 
properties to their chitdren unimpaired. 

Under the, Sunni Law a testamentary disposition by 
a Musalman is invalid in so far as it purports to 
dispose of ‘more than one-third of the testator's estate 
or to benefit any of his heirs, unless the heirs whose 
rights are affected by such disposition consent to it 
after his death expressly or impliedly or by passive 
acquiescence. Consent during life is not enough. 

The policy of the Muhammadan Law is to prevent 
a testator from interfering by Will with the course of 
the devolution. of property according .to law among 
his heirs, although he may give a specified portion, as 
much as a third, to a stranger. 1t is incumbent upon 
those who seek to set up the consent of the heirs 
after the death of the testator to à Will made by 
him to show very clearly that the forms of the 
Muhammadan Law, whereby its policy is defeated, 
have been complied with. i 


If there isa dispute and allthẹ members of the. 


family come to an arrangement, it is not open to any 
ofthe parties to go behind such an arrangement, but 


where a father and his sons amicably arrange that. 


the father should settle all his property upon the sons 
reserving to himself.little or nothing, it cannot be 
said that the essentials ofa family arrangement are 
present, which would preclude any of the,parties to 
ihe arrangement from claiming by inheritance to any 
other party. 

In order to make out a valid family settlement by 
which à person can relinquish his right to property 
not only in presenti but also in futuro, there must bé 
in the first place 'consideration for such relinquish- 
ment, and in the second place there must be words 
which convey such an expression of intention on the 
part of the parties to the document. So long as the 
arrangement is merely a one-sided arrangement or 
where there is no dispute to be settled, a mere settle- 
ment of property by-one person upon another cannot 
be considered to be a family arrangemént under which 
rights which wil accrue in future have been given up. 

Under the Muhammadan Law, the father is entitled 
to deal with the properties as hë likes and the sons 
cannot question any alienation made by him. There- 
fore, an alfenatjon which was arrangede&oó be made by 

- *. 
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a Muhammadan father and is carried out by the 
guardian of his minor sonsaffer his.fleath, cannot 
be contested by them especially where it is fer the 
purpose of dischaffring a “debt incurred in the life- 

time of their father. ' 
Obitér.—The Muhammadan Law does not permit 
"the creation of a vested remainder by a deed of 
settlement or by Will, but itis not opposed to the 
Muhammadan Law to make a bequest in favour of a 
. legatee subject.to the legatee'paying a certain amount 
“to another person. Jn other words, a trust can be 
created ‘subject to which a legatge can take a bequest: 
but the words must be explicit for the purpose -of 
ereating such a trust. M DUL RAHIMAN v. UTHU- 
MANSA ROWTHER 945 * 


—— —— Gift—Hiba-bil-ewaz, what is--Gift in lieu 
of services, whether revocable—W aiver of right of 
revocation, effect of. 
Under the Muhammadan Law a donor may ecvoke? 

a gift even where he has purported to waive his 

right of revocation atthe time of or after the declara- 

. tion of gift; provided that where he has accepted 
something in return for the waiver he cannot revoke 

‘the gift. Where a donor waives his right of revoca- 

tion in lieu of services rendered to him by the donee 

in considegation of.which the gift is made, the gift 
cannot be revoked. 

Per Dalal, J. C.—A gift made in consideration 
only of natural love and aflection or of services or e 
of favours rendered does not fall under the category 
of a hiba-bi-ewaz. 

Per Wazir Hasan, A. J. C.—Under the Muham- 
madan ‘Law services rendered by a donee to the 
donor may form the consideration of a gift and such 
a. gift must be regarded &s a hiba-bil-ewaz. O 
Iupap ALI v. Aumep ALI, 100. & A. T. R. 1215; 10. 
. W. N. 868; 28 O, O. 55 400 


-— —— Marrlage—Conversion to Islam, effect of, on 
prion marriage—Prior marriage, whether dissolved. 
The mere fact of a Hindu woman thanging her 

religion, even though bona fide, does not ipso facto 

dissolve her previous ma»riage. Even under pure 

Muhammadan Law a convert's first marriage is not 

dissolved automatically on conversion. It is only where 

the. conversion takes place in a country where the 

Muhammadan Law is: not adminiftered that the 

marriage is so dissolved on the lapse of a woman's, 

term of probation. But when she remainsin a country 
where the Muhammadan Law regarding quéstions of 
marriage isin force, she hasonly the right to obtain 

a divorce if her husband has refused to embrace 

Islam. The marriage is not dissolved but a separa- 

tion -amounting to a legal divorce can be effected 

- ‘through Court. a 

No question of the doctrine of factum valet arises 
in a caseof a second marriage by a woman whrre her 
first husband is still alivé. The second marriage, in 
such a case, is not only irregular but illegal and such 
an illegality cannot be cured -either by acquiesence or 
long continued cohabitation. * A MAHATAB-UN-NISSA V, 
RIFAQATULLAH, L. R. 6 A. 145 Civ. 459 
~e— Minor — Guardian — Maternal grandfather 

—Discharge for. mortgage-money. 

* Under the Muhammadan Law the maternal grand- 

father of a minor isnot his de jure guardiMh and haa 

no powerto dispose of the immoveable property of 

the mifior or to givea valid discharge in respecé of 

mortgage-money dife to the minor. L ABDUL RAZAK 

v. ABDUL, RAHMAN, 1 L. O, 485 632 
. 
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. : 
— — —Minor—dMother, whether can alienate property 

of minor®Suit to wecover property. alienated— 
e Asftestral debt, liability to pay. n 

The mother of a Muhammadan minor has no 
power, under the Muhammadan. Law, as de facto 
guardian of the minor to algenate or charge ‘the im- 
moveable property of the minot, even if the transac- 
tion is for the benefit of the. minor. Any such aliena- 
tion is void ab initior 2 ` 

A Muhammadin minor who sues to recover immove- 
able property alienated by his mother during his" 
minority as his de facto guardian, is liable to satisfy 
2.proportionate share of any, ancestral debts due from 


'.the estate, before he caf recover his share in the 


property. L. JHaNDA v. SAPURÁN SINGH, | L. 


C: 18 
772 


Negligence—Accident—-Child crossing railway line 
at unauthorised place—Proximate cause, what is— 
Ihwtation, allürement and trap—Suit for damages 

. —Contributory negligence. : 

Plaintiff, a little girl of '7 years of age, was run 
over-by a locomotive engine while she-was crossing 


' the railway line in broad daylight, and lost her right 
arm and right leg. There was no crossing at the - 


point but it was found that people living in the 
neighbourhood were in the habit of crossing the 
railway Jine at the point where thé accident happened. 
There was nothing to show that it was possible to 


bring the engine to a dead stop as,soon as the child 


was noticed crossing the line. Ina suit for damages 


Against the Railway Company: 


.. Held, that the proximate cause of the accident was 
that the plaintiff Stepped- on the Railway line in front 
of a moving énginé and was guilty of negligence in 
not keeping a ‘sharper lookout for passing trains when 
she was crossing ‘the line at an unauthorised place 
of crossing and the accident being thus due to plaint- 


.iff's want of care, the suit must fail. E 


Per Spencer, Ojfg. C. J.—Persons who cross an open 


‘railway line*at an unrecognised crossing ‘do-so at 


dren to cross the railway line without proper circum- 


their own peril. The plaintiff, if not & trespasser, was 
at the most a licensee, and, where a licensee is con- 
cerned, the owner of the premises is not liable for 
damage caused by the negligence of the licenses, 
provided that he doesnot place any trap in the way 
of those who ecome up on the premises. In “the 
present case there was no trap, no allurement' and no 
invitation. The existence of a short cut cannot itself 
be treated as an allurement, nor does the failure of 
the Railway Company to prevent passengers from 
crossing the line at the point of accident amount to 
an invitation or allurement either to adults or chil- 
spection. f ` . ome 
It is the party who is. last negligent who is made 
responsible for an accident arising from the negli- 


-gence of both parties. s 


Per Srinivasa Iyengar, J.—Negligenee is the 


. failure to exercise proper care. But what is proper 
care depends on the time, placo and circumstance. - 


Whether any particular act or omission constitutes 


-negligence would have to be decided having regard 


was occasioned and the time, 


to the person injured, the manner in which the injury 


in each tage. is. 
The theory of contributory negligence is not a 
spegial or separate branch of the law, nor «is the 


"theory which relates to what may be called the further 


3 


orsecondary negligence of the defendant. They are 
* Sce TM . lí 
. . e . 
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place and circumstance . 
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.all but different aspects of the one sole question in 
the ease “what was the proximate or effective cause 
of the accident?” If the defendant was .negligent, 
still if the plaintiff could have by the use of ordinary 


prudence avoided the accident, the plaintiff.is held 


not entitled to recover, not because he Was also 
negligent but only because the proximate cause of the 
accident should be held- in such cases to have been 
not the primary negligence ef the defendant but 
really the negligence on the part of the plaintiff which 
was what largely contributed to the result. Similarly 
.if in spite of the negligence of the plaintiff the de- 


- fendant could, even then, by the exercise of ordinary 


“care have avoided the®accident and injury, the 
plaintif is held.entitled to recover ifot because he 
was not negligent but only because the negligence 
that proximatgly caused the injury was the negligence 
not of the plaintiff but of the defendant. M MADRAS 
& SOUTHERN MananaTTA Ry, Co. v. JAYAMMAL, (1924) M. 
W. N. 899; 47 M. L. J. 887; 21 L. W. 91; (1925) A. I. R. 
(M.) 304. $ des « 969 
— ——— Railway Company—Injury to passenger— 
' Burden of proof—Duty of Company—Contributory 
negligence. | 

The duty ofa Railway Company is to exercise 


due care and skill “in ¢arryjng passengers. It is: 
. not bound to -carry passengers safely and securely, ' 


‘but to take all reasonable care that in the manage- 
ment of its trains the passengers aré not exposed to 
undue danger. 
' In a suit to recover damages for an accident due 
to the defendant's negligence, the accident may be 
of such a nature that negligence may be presumed 
from the mere occurrence of it, but when the balance 
is even, the onus is. on the party who relies on 
the negligence of the other to turn the scale. - 
Plaintiff, a passenger by one of the defendant Com- 
pany's trains, was lying on the dentro berth. A ladder 
which should ordinarily have been placed under the 
berth was placed in the rack-above, but it could not 


be ascertained whether this was done by a servant. 


of the Company or by one of the passengers. During 
the course of the journey the ladder fell down from 
-the rack and injured the plaintiff who sued the Com- 
pany for damages : P 
Held, (1) that the plaintiff was not in any way 
guilty,of contributory negligence ; 
(2) that, on the other hand, it had not been estab- 
-lished that the Company was guilty of negligence 
and that, therefore, the plaintiffs suit must fail. 
B Visunu DIGAMBAR PaLUSKAR v. B. B. & C. I. Rar- 
way, 25 Bam. L. R. 881; (1924) A. L R. (B.) 278 416 


Negotiable Instruments Act (XXVI of 1881), s. 
29-—Promissory note executed by executor—Per- 
sonal liability—Pro-note executed by guardian of 

* minor. er i 
When a promissory-note is executed by any person, 

le is personally liable on it unless it is clear that 

such a liability 1s excluded. 

"Jixeeutórs are personally liable on notes executed 
by them as such, even though they may be acting for 
the benefit of the testalor's'estate in doing so, unless 
their liability is excluded, in the manner provided in 
8. 29 of the Negetiable Instruments Act. , : 

A person who executes a pro-note dees not exclude 
his personal liability merely by saying that he executes 
the note as the guardian of a minor. M Kopuri SUBBA- 
RAYADU v. KOYYALAMUDI SuBBANNA, 47 M. L.-J. 765; (1925) 
ALR M) yi. " e 

e -— 2s 
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————,' S. 8 —Pro-note, alteration in, after execu- 
tion, effect of—-Liability, whether discharged—Suit 
on —pro-note—Admission of defendant, effect of. 
Under s. 87 of the Negotiable Instruments Act where 
an alteration is made-in a pro-note after its execu- 
tion’ without the knowledge or the consent of the 
maker the pro-note becomes void, but the alteration 


has not the effect of discharging the liability of the’ 


maker. . 

Where in a suit on à pro-note which has been 
altered subsequently to its execution without the 
, knowledge or consent of the defendant, the defendant 

admits the claim but alleges that the debt is re-payable 
inacertain manner the"suit may be decreed in ac- 
cordance With the admission, without any reference to 
the pro-note. O ZULFIQAR AHMED v. ROBERT ELLIOT, 
10 O. & A. L. R. 1008; 1 O. W. N. 60$ ` 423 


Originating summons--Joinder of parties—One 
landa interested in different capacities—Proce- 
AUTO. 

In an Originating Summons the same individual, 
even in different capacities, cannot appear both as an 
applicant and as a respondent, nor can the same in- 
dividualappear as two persons, even on the same 
side, nor can he appear By two different sets of Coun- 
sel. B JAMSHEDJI NaoRojI v. SORABJI Naonoj1, 25 Bom. 
T. R. 1137 : ` 504 


Oudh Civil Digest, s. 172 (a). See O. P. C., 1908, 
8. 41, O Lr.2 * 455 


Oudh Estates Act (I 0f1869), ss. 2, 11, 13, 19, 

. 22 (7) (lt)—Suecession to estate of talugdaf— 

~- Widow, position of—Collateral, rights of—-Succes- 

- sion, whenfopens—Construction of docwment—Taluq- 
dari sanad—“Male heir,.. medning of—Females, 
exclusion of—Will by talugdar — Formalities— 
Attestation—-Acknowledgment of ‘execution at time 
of registration,‘ effect of -- Succession Act (X of 
1865), s. 50. URS 


The vesting of a remainder which is a doctrine 
borrowed from English Law does not find a place in 
the scheme of devolution of property settled under 
8. 22 of the Oudh Estates Act. Under that Act where 
à widow succeeds to the estate of. her husband, suc- 
cession to the collaterals opens on the death of the 
widow just as under the ordinary Hindu Law. 

The Oudh Estates Act applies the principles of 
Hindu Law applicable to the case of a widow toa 
Muhammadan: widow also. A Muhammadan rever- 
sioner, therefore, does not succeed to a vested right 
on the death of the last male-holder bu has only an 
expectation and no interest. The right of the person 
entitled to succeed in such a case must, therefore, be 
determined at-the date of the widow's death and not 
at the date. of the death of the last male-holder. 


.. Under the scheme of devolution of property laid - 


down in s. 22 ‘of the Oudh Estates “Act no estate 
devolves under cl. (11) of the section until the previous 
clauses have exhausted themselves, i. e., till after the 
death of the widow. The effect of cl. (11) is simply to 
refer the parties to,the law which would govern the 
descent when the special provisions of the Act are 
exhausted. So long as the widow is alive those 
provisions would not be exhausted'and no right of 
any heir under cl (11) would vest during the life- 
time of the widow. 

A widow is not an heir under the Oudh Estates Act 
but she inherits the property. Not being an heir she 
^ * js debagred bom, transferring the preperty during her 
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life because the provisions of s. 1] of the Act will 
not apply to her, but dfriag that'term shg is vested 
with the full estate. NE " 

A taluqdari sanad provided that the estate shall 
descend to the “nearest male heir according to the 
rule of primogenjtufe ” < 

Held, that not only females but also the descendants 
of females were excluded from succession to the estate 
under the sanad. . IN 

Ordinarily ina Muhammadan family where u cus- 
tom: of exclusion of succession prevails the entire 
family line is excluded and not only the female on 
account of her ‘sex, admitting her male issue fo suc- 
cesion. 

The Statute Law of India is based on the principles 
of English Law, but in its application the Courts 
should follow the opinions of the Indian Oourts 
acquainted with Indian ways of life and thought and 
not of English Courts which deal with peqpte widely 
different from Indian in their social habits and in- 
tellectual developments. 


Where a Will is acknowledged by the testator in the 
office of the Sub-Registrar in the presence of witnesses 
and such witnesses sign the Will in the presence of 
the testator at the same time or separately, tho wit- 
nesses must be regarded as attesting witnesses within 
the meaning of s. 50 of the Succession Act. 

In the case of a Will made by a talugdar in favour 
of a person who is the next successor to the talugdtr 
under cl. (7), of s. 22 of the Oudh Estates Act, the 
directions contained in s. 13 of the Act need not be 
carried out, but in virtue of the provisions of s. 19 
of'the Act, which is applicable*to all Wills made by 
a talugdar, the Will must conferm to the provisions of 
s. 50 of the Succession Aft. O MOHAMMAD HASAN v. 
ALI Hyper, 10 O. & A. L. R. 122912 O. L. J. 1; 1 O. 
W. N. 803; 28 O. C. 8; (1925) A. I. R. (0.) 337 509 


Oudh Land Revenue Act (XVII of 1876), s, 40. 
See Oups Laws Act, 1876, ss. 7, 9 e 468 


Oudh Laws Act (XVIII of 1876), ss. 7, 9—Oudh 
Land Revenue Act (XV $1 of 1976), s. 40—Pre-emp- 
tion in respect of heritable, non-transferable lease— 
“Sub-division,” meaning of. 


Unders. 7ofthe Oudh Laws Aet, read withs. 40 
of the Oudh Land Revenue Act, a right of wre- 
emption should be presumed to exist not only in 
the case of under-proprietary communities? but also in 
the case of communities constituted by the holders of 
heritable and non-transferable leases 

Section 9 of the Oudh Laws Act allows a right of 
pre-emption to bé exercised by a co-sharer ofthe sub- 
division of a tenure resulting from a heritable non- 
transferable lease. The sub-divisions contemplated 
by the section must be units bearing the relation onc 
to another of having been called into existence by one 
and the same act or event of sub-division whatever the 
purpose of sub-division. O LACHHMIPAL SINGH v, 
BHAGWAT SINGH, 10 O. &A.L. R. 1294 468 


+. s, 20—Land acquired by adverse possession, 
"whether ancestral. 


“ Land acquired after litigation on ground of adverse 
possession against a talugdar to whom it originally , 
belonged, is not ancestral property Within the mean- 
ing "of s. 20 of the Oudh Laws Act. O SrRAJ AHMAD 
v. IBNUL HASAN, 10 O. & A. L., R. 1404; 10. W. N. 697 | 
. : ° e 
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Oudh Rent Act (XXII of 1886), ss. 108 (2), 127 

— Suit for ejectment fos arrears of rent—Jurisdiction 
© of Civil and Revenue Courts. 

Jurisdiction ubder the @udh Rent Act is deter- 
mined’ by® the allegations contained in the plaint, and 
to make a suit for arrears of fent anf for ejectment 
cognizable under s. 127 read with s. 108 (2) of the Act, 
it is sufficient for the plaintiff toeallege that the Qe- 
fendant is a mere trespasser. O MANI Raw v. WASI 
Aut, 10 0. & A. L. R. 1197; L. R. 6 A. (O.) 25 335 


-——— S. 127. See Spkomrso RELIEF Act, 1877, s. 24 


Parda nashin lady—Gift, validity of-—Onus pro- 
bandi. :. A : 
When a person relies upon *». deed of gift executed 

bya parda nashin lady, who is such in the true 

meaning of the term, that party must prove not 
only that the transaction is free from any pressure 

‘exercised to procure the making of the gift but also 

that thedonorthoroughly understood the nature and 

the effect 8t her action. : | 


A. lady who is accustomed to. transact ‘business, is ' 


capable of carrying out monetary transactions and 
has no hesitation in appearing before comparative 
strangers cannot be called a parda nashin lady in 
the real sense of the term. L Sri Rax v. Nanp KISHORE, 
5 L. 465; (1925) A. I. R. (L.) 196 169 


.Partition, suit for—Partition for convenience of 

possession—-Decree, whether can be passed. ] 

eA partition effected for convenience of possession 
cannot stand in the way of a decree for partition so 
long as itis not found that it is in conformity with 
the shares of the respective parties. © Jorra Bunt». 
AJALADDIN, 29 C. W. N. 229; (1925) A. IR. (0) 425 
. 1053 
——— sult, nature of; ° CON 

A partition suit differs from other suits, in that 
every party whether arrayed on the side of the 
plaintifis or on the side of the defendants is in the 
position of a plaintiff, in so far as every party, whether 
plaintiff or defendant, is entitled to ask the Oourt 
to allot a share ofjoint property to him. Pat RAMJI 
PawpEY v. ALAF Kuan, 3 Pat. 859; (1925) A. I. R. (Far) 
121 


Partnership, dissolution | of —Acknowledgment of 
debt, whether binding on other partners—Agency—- 
“Presumption. : 

Where partnership is dissolved by the death of 
one of the partners, the surviving partners cannot 
bind the representatives of the deceased partner by 
their acknowledgment of: a debt.of the firm «unless 


they are specially authorised to doso, and such author- 


ity cannot be presumed. "E 
The presumption of agency does not exist in the 
case ofa partnership which has ceased to bea going 


concern. N SHEONARAIN v. BABULAL, (1925) A. I. R. (N.) 
263 M ‘ 775 
—— -— — Suit for account. See’ LIMITATION ACT, 1908, 

s. 5 191 


Part-performance, doctrine of, applicability of.. 


See Transrer OF Property Act, 1882, s. 127 799 


Penal Code (Act XLV of 1860), ss. 34, 114, 
scope of —Act done in furtherance of common inten- 
tion—All present, whether liable-—Abetment—Lre- 
sence of di*ttor at commission of crime. 

* Sectioh 34 of «he Penal Code deals with the doing 
of separate acts, similar or diverse, by several per- 
sons; if all are done in furtherance of a common 
* intention, each person is liable for the result of them 
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all, as if he had done them - himself, for “that act" 
and "the act" in the latter part of the scction must 
include the whole action covered by “a criminal act" 
in the first part, because they refer to it. 

Section 114 of the Penal Code is a provision which 
isonly brought: into operation when circumstances 
amounting to abetment of a particular crime have 
"first been proved, and then the presence of the accused 
at the commission of that crime is proved in addition. 

. The section is evidentiary not punitory, P C Barrnpra 
Kumar GnosE v. ÈMPEROR, (1925) A. I. R. (P. C.) 1; 29 
C. W.N. 181; (1925) M. W. N. 26; L. R.6 A. (P.C) lj. 
26 P. L. R. 50; 27 Bom. L. R. 148; 6 P. L. T. 169; 23 
A.L.J. 344 410. L. J. 290; 48 M. L. J. 545 1 
O. W. N. 935; 3 Pat. L. R: 1 Or.; 52 C. 197 (P. O) 47 


— ——— SS. 34, 395, 397—Dacoity with grievous 
hurt—Convicti®, form of—Enhanced punishment, 
liability to. 

. Section 397 of the Penal Code does not contain any 

substantive offence but merely prescribes the 

minimum punishment which can be awarded if robbery 
or dacoity is attended with certain circumstances 
mentioned in the section. A conviction merely under 

s. 397 has no meaning. A conviction in the case of a 

dacoity should be under s. 395 read with s. 397 of the . 

Penal Code, in cases where the latter section applies. 
Section 397 of the Penal Code applies only to the 

ease of persons taking part ina dacoity, who them- 

Selves used deadly weapons, or themselves caused 

grievous hurt, or attempted to cause death or grievous 

hurt, and does not apply to the case of persons taking 
part ina dacoity who may be liable for substantive 
offences committed by some of the parties only by 

virtue of s. 34 of the Code. A DurLI v, EMPEROR, L. 

R.6 A. 10 Or; 26 Cr. L. J. 570; (1925) A. L R. 2d 

305; 47 A. 59 : 714. 


ss. 97, 100—Quarrel picked by accused— 

Attack with lathis— Right of private defence, extent 

of—Death caused by lathi blow--Offence. i 

Accused picked a quarrel with another and tried 
to hit him. but was set upon by his opponent and 
the deceased and tried to run away. After running 
some distance he found that he could not make his 
escape; he then turned round and hit a blow on the 
deceased which resulted in his death: 

Held, that the accused had acted in the exercise 
of the right of private defence and was not guilty of 
any offence. 

An attack with lathis is likely to create a veasonable 
fear of grievous hurt being caused, and the person 
attacked is justified in striking witha lathi in self- 
defence to thb extent of causing grievous hurt or even 
death, under s. 100 of the Penal Code. A Ram SEWAK 
v. EMPEROR, 23 A. L. J. 131; L. R. 6 A:58 Cr; 26 Or. 
L. J. 542; (1925) A. I. R. (A.) 313 382 
— — — $8.97, 141, 147 — Private defence, right of,. 

extent of —Unlawful assembly, what vonstitutes. 

Where in a case of rioting ihe defence set up is 
the exercise of the right of private defence, the essence 
of the case is to ascertain who is the aggressor and 
whether the accused party acted in the exercise of 
his or their right of private defence or otherwise. 

A man who is assaulted is not bound to. modulate 

shis defence step bY step according to the attack before 

there is reason to believe that the aéack is over. 
He is entitled to secure his victory as long as the 
contest is continued. Me is not obliged to retreat, 
but may pursue his adyersory till he finds himself 
out of danger, e 7 " 


e 
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Every attempt or threat to commitaü offence would 
not, however, entitle a man to take up arms. He 


must pause and reflect whether the threat isintended - Held, that they werg entitled to’ arrest th 


to be put into execution immediately, because there 
are many threats which people use as a form of abuse, 
but which are never intended to be taken seriously, 


and, still others, which the persons saying them - 


have not the capacity to put into immediate execu- 
tion; for it is only against a danger present and im- 
minent that the right of private defence avails.. 
. The law will always make just allowance for the 

sentiments of a person placed in a situation of peril, 
who has no time to pak His blood is then hot 
and his gole object is to strike a decisite blow so as, 
to ward off the danger. The right of private defence, 
however, is a very limited right. It cannot be con- 
verted into a right of reprisal and would not exone- 
rate an accused person from punishment if he inflicts 
more harm than is necessary, even though such harm 
is caused under provocation. l 

The law does not declare a mere assemblage of 
'*men, however large, illegal. In order to be illegal it 
must be inspired by an illegal object'as specified in 
s. 141 of the Penal.Code. N Srraram v. EMPEROR, 26 
Cr. L. J. 587; (1925) A. d. R. (N.) 260 731 


ss. 99, 100—Right of private defence, 
extent of—Amount of force necessary, determination 
D 


- 





here a person is attacked while doing a lawful 
act he is entitled to stand his ground and defend 
himself and is not required to run away and to seek ' 
the assistance or the protection of the authorities. 
Where a man is put in a situation in which he is 
entitled to protect his own life against an intended 
attack it is impossible “to weigh the force of the 


. blows. which he uses for that purpose in golden , 


scales and to adjudicate with great nicety as to thé 
exact amount of force which would be justified 
under the circumstances. O Bars Natu v. EMPEROR, 10 
O. & A. L. R. 1022; 27 O. ©. 202; 1 O. W.N. 588; 26 
Cr. L. J. 513 353 


— ——- SS. 99, 332, 333 —Right of private defence 

: mot pleaded —Court, duty of—Public servant acting 
in good  faith— Private defence, right of, whether 
exists—Arresting Police Officers, as dacoits. 

Even where a right of private defence is not 
pleaded, the Court, on finding on the evidence before . 
it, that the accused acted in the exercise of his right 
of private defence, is bound to take cognizance of 
the fact. 

There is no right of private defenca against an act 
of a public servant acting in good faith and under 
colour of his office, although that act may not be 
strictly justifiable in law. . 

The rightof private defence against property con- 
. tinues, where robbery is attempted, only so long as 
the offender chuses or attempts to cause to any 
person death or hurt or wrongful restraint oras long 
as the fear of instant death’ or of instant hurt or of 
instant personal restraint continues. - ; 

Both ss. 332 and 333 of the Penal Code require asan 
ingredient of the offence the presence olan intention 
on the part of the accused person, namely, to prevent 
or deter a public servant from di&charging his duty” 
"Where, thes@fore, the accused persons are unaware of 
the fact that the persons whom they have confined are 

public servants, they are not guilty of any offence. — 
' — Where the accused believed certain Police Officers to 
be dagoits, who had in the attempt to escape arrest 

3 ` . 
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used a revolver and thus committed a non-bailable 
and cognizable offence : b : 
* 

e meu and 
keep them in confinement so long as it wag nerc: sary 
for making them over to the custody of Police Officers. 
A KISHEN Lan veEMeEROn, 22 A. L. J. 501; (1002!) A. 
LR.(A)645; L. R. 5 A. 177 Cr; 26 Cr. L. J. 501 

$ 245 


——— ss. 107, 304, 323— Constant ill-treatme nt — 
Severe beating— Death due to shock--Offence— U mis- 
sion to prevent beating, whether abetment. 

Where the Accused who subjected her daughter-in- 
law toa continuous ill-treatment, gave her a severe 
beating on the day previous to her death, and the 
medical evidence showed that the death was due to 
“shock from several blows on an unnourished girl 
suffering from chronic lung disease" : 

. Meld, (1) thatthe accused did not intend or gon- 

template the death of the deceased asa réSult of the 

beating that was inflicted on her and was not, there- 
fore, guilty of an offence under s. 304, Penal Code ; 

(2) that under the circumstances of the case the 
accused was guilty of an offence under s. 323, Penal, 


_Code. 


To constitute abetment there must be unders 107 
of thesPenal Code either (1) instigation, (2) conspiracy 


„cr (3) actual aid either by an act or an illegal omis- 


sion. 

The mere fact that-the accused was sitting hy 
when another person was beating a third, and did 
not interfere, is not sufficient to constitute abetment. 
A Emperor v. CHANDA, L. R. 5 A. 161 Cr; (1925) A. 1. 
R. (A.) 126; 26 Cr. L. J. 470 150 


— ——— SS. 109, 147, 199,150, 188, 304 —Crimi- 
nal Procedure Code (Act V of 1808), ss. 286, 287, 
288—Riot—Person charged with actual culpable 

. homicide, whether can be convicted of constructive 
culpable homicide— Minor offence-—“Doubt” under 
s. 286, meaning of—Hiring person tocommit riot 
and riot, whether same transaction— Person hired, 
acquittal of, effect of, on person charged with hiring 
—Disobedience of order and abetment of disobedi- 
ence-——-Common object. 


Ordinarily a person cannot be convicted at a Ses- 
sions trial of an offence with whith he has not been 
charged. The exceptions to this rule areto be found 
‘in ss. 237 and 238 of the Cr. P. ©. 

Section 238 of the Cr. P. C. has noapplication to a 
case where a man who is charged with actual culpa- 
ble homicide is convicted of constructive culpable 
homicide, inasmuch as constructive culpable homicide 
cannot be said to be a minor offence compared with 
actual culpable homicide. š 

The doubt referred to in s. 236 of the Cr. P. C. must 
be a doubt as to the application of the law iv 
proved facts. The sectfon has no application where there 
may be a doubt as to facts which constitute one of 
the elements of the offence. 

Where a person is charged with an offence under 
s. 304 read with s. 150 of the Penal Code und the 
oharge against him is a definite one of having 
engaged or employed a particular person to vont 
culpable homicide not amounting to murder, and the 
Jury holds that the latter did not commit the culpa- 
ble homicide, the person charged with having engaged’ 
or tmployed him cannot be convicted of constructive 
homicide unde:'the provisions of s. 150 of the Penal, 
Code, 
. : 


‘to have committed the offence. 
22-A. L: J. 1075; L.R. 6 A. 33 Cr.; (1925) A. L R. (A 
13 


' read with. s. 302 of the Penal Code, 
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The. offe ce of Hiring a pefson to take part in a 
riot isá s&barate and distinct eoffence from the riot 
itself and ordinarily the hiring and fhe riot would 
be separate transactions. There may, however, be 
circumstances in a’ case which ¢ni 
Gourt in, holding that the alleged hiring or employ- 
ing and the riot were part of the same transaction. 

Where certain persgns jointly enter on certain land: 
in defiaoce of an order that has been passed under s. 
144 of the Cr. P. O., though some of them may be 
guilty of an offence under 8.188 of the Penal Códe 
and others of abetment of thah offencé, nevertheless 
the common object of them all is one and the same. 


Cc RES ULLAH v. EMPEROR, 26 Or. L. J. 591 818 
——— 8.114. See Cn. P. O., 1898, s. 233 231° 
— S. 114. See PsNAL Cope, 1860, s. 34 - 47 





—— —— $, 114— Persons giving moral support to 
offence, lezbility of. - 

Persons who are present at the time of a murder 
and have given theirmoralsupport to, and abetted, 
the, deed, even if they did not take part in the actual 
murder, are unders. 114 of the Penal Code deemed 
“A TuLLIv. EMPEROR, 


301 


—— —À— 88. 141,147. See On. P: O., 1898, ss. 221, 298 . 





Jii 
-— sS, 141, 325--Unlawful assembly—En force 
any right,” meaning of—Use of force to maintain 


- right, effect of. 

Where the common „object of an assembly is to 
compel a person by means of force to omit to do a 
certain act, the assembly will become an unlawful 
assembly only if the act, the omission of which is 
compelled, is one which: the person so compelled was 
ais uly entitled to do. 

he true import of the expression “to enforce any 
ri Au in el (iy) of s. 141 of the Penal Code 


relates to an initial act when it is done in further- 


ance of any right, and not to an ‘act when it is done 
to maintain a position already achieved in the lawful 
exercise of that right. 

A party of men who axe not enforcing any right 
by means of criminal force but are, by means 
of force, maintains a certain right, for instance the 
right to use water, which is being actually exercised 


"by them, cannot be regarded as an unlawful assem- ` 


bly within tlte meaning of s. 141 of the Penal goce: 
O Bars Natu v. EMPEROR, 10 O. & A. L. R. 1022; 

0. ©. 292; 1 O. W. N. 588; 26 Or. L. J. 513 : des 
ss. 149, 302.—Assault by less than five 





persons resulting in ceath Asos, whether guilty | 


. of murder. 


Where it is not proved that five. .persons took part 
inan assafilt resulting in death, the accused cannot be. 


held constructively guilty of rhurder under s. 149 
because s. 149 
only applies where there is an unlawful assembly. 


Lee: Earprror, 6 L. L. J. 434; 26 Or. L, J. 531 - 
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ss.149, 304 (ID), 325, 342—Altempt tp 
‘carry away woman by force— Rescue—Death and 
grievous hurt caused by rescuers— Wrongful con- 
. finement Of " assailants— Offence committed. - 

. Two years prifr to the occurrence, the wife of the 

EAE had been abducted by one of the accused 





with whom she was living. On the day of the occur- . 


rence complainant organized a raid and aríived with 


e pang at the house Yi the accused who had pw, 
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ed his wifeand attempted to carry her olf by force in. 


the absence of -her paramour. She resisted and, one 
ofthe party of the- complainant struck her and pro- 
ceeded -to drag her away. On hearing her cries the 
accused came up to her rescue and proceeded to attack 
the party of the complainant with the result that they 
killed one of them and inflicted grievous hurts on 
another. They subsequently procagded to put the 
members of the complainant's party ih wrongful con- 
finément : 

Held, (1) that although the accused were justified 
in attempting to rescue the woman from the party of 
the complainant, when they proceeded to assault the 


‘party of the complainant in a body anê caused 


grievous injuries to them, they constituted an unlaw- 
ful assembly becayse their common object was to com- 


mit an offence, namely, to cause'hurt or grievous hurt; 


(2) that the accused were guilty of offences under 
ss. 304 (ii^, 325, 342 read with s. 149 of the Penal Code. 
L RAHMAN v. EMPEROR, (1923) A. I. R. (L.) 322 845 
— — — 88.151, 188-—Criminal Procedure Code (Act 

V of 1898),s. 149—Procession passing mosque with 

music—-Order by Police Officer to stop, disobedience 

07—0 ffence—" Pr omulgate" ån s. 188, Penal Code, 

` meaning of—"Interpose,” 
vu of. 


that a certain procession of Hindus playing music was 
about to pass before a mosque, hurried to the scene 


were being led by the accused, to refrain from pro- 
ceeding in the direction of the mosque with music 
playing, as there was apprehension of a serious riot 
did so. ‘The accused refused to obey this 
order and advanced towards the’ direction .of the 


n s. 149, Cr. P. C., mean-' 


A Sub-Inspeetor: ‘of Police, on receiving information 


. and ordeted the persons forming the procession, who ` 


mosque at the head of the. procession playing: 


music 

"Held, that the aecused were guilty of an offence 
undér s. 15] ofthe Penal Code.- - 

Per Walsh, Actg. C. J.—The word “promulgate” in 
8. 188 of the Penal Code seems to indicate, if not a 
formal document -printed or written; at any rate, some 
form of publication, The promulgation need not be 
in printing or writing, and where a Sub-Inspector de- 
finitely conveys an order in a loud’voice to a crowd in 
the street to stop, so that those who are addressed 
may understand it to be a definite order promulgat- 
ed by a public officer in authority, and ‘the order is 
disobeyed, the case would fall within the purview of 
8. 188 of the Penal Code. 

“Per Sulaiman, J.—A conviction cannot be sustained 
under s. 188 df the Penal Code unless it is found that 
the order of which disobedience is alleged was (a) 
promulgated by a publie servant.to the knowledge of 
the accused, (b) that that public servant was legally 
‘empowered to promulgate such an order and (c) its 
«disobedience caused ‘or’ tended 


fully employed,-or danger to human life, health or 
safety, or. tended to cause a riot or affray. 

-To be justified in directing a certain act to be done 
or not to-be done is one thing and to be legally em- 
powered to ordéf its commission or omission with 
ihe consequence ofthe disobedience being punishable 
under s. 188 of the Penal Code is awite another. 

The word “interpose” in s. 149 of the Or. P. O. 
conveys the idea of.actively intervening and not 
merely a p by word of mouth. 
v. RAGHUNATH, 22 & L . J. 1019; L; R. 6 A. 1 Cr4 (1925) 
A. TR, (A.) 165; 36 Cr. L.J. 599; 47 A. 209 823 


to cause obstruc- ' 
_ tion; annoyance or injury or risk of it toa person law- 


A EMPEROR . 
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8.17% See On. P. O., 1898, s. 195 


—— —- 88. 182, 211—Jnformation to 
Definite charge of offence—Offence. 
There is an essential difference between a mere 





.62 
Police— 


information to the Police and a definite statement to . 


it that a certain person has committed a certain paT- 
ticular offence. In the latter case, which is much 
graver than the fgrmer, s. 211 of the Penal Code 
applies. EET ` 

Accused laid a clear and definite information before 
the Police to the effect that there was a dacoity in his 
house and that certain particular persons had taken 
part in it. lt was found that no dacoity. had taken 
place and that, at any-rate, the persons mentioned by 
the accused never took part in the dacoity : 

Held, that the accused was guilty of an offence under 
s. 211 of the Penal Code. A Samotan-v. EMPEROR, 
L. R..6 A. 71 Cr.; 26 Cr. L. J. 594 818 
———— S, 186— Refusal of subordinate to allow 
~ superior to check bcoks— Obstruction. 

- The refusal of a Patwari to allow a Kanungo to go 
through his books and to check them is only an act of 
insubordination and is not a criminal act falling within 
the purview ofs. 186 0f the Penal Code. A Krsuort 
Lau v. EMPEROR, L. R.6 A. 43 Or., 26 Or. iL. J. 597 821 
— — — 8$. 193. ` See Cn. P. C., 1898, s. 476A. 710 
s. 196, offence under— Production of docu- 

ment in compliance with order of Court. 

It is an essential element of the offence under s. 196 
of the Penal Code that the document should have been 
corruptly used or attempted to be used as true or 
genuine evidence. - : 

The production ofa document in compliance with 
an order ofthe Court does not amount to using the 
document as genuine within the meaning ‘of the sec- 
tion. RMa Ain Lonv. Ma ON Nv, 3 Bur. L. J. 349; 
(1925).A. I. R. (R.) 191; 26 Cr. L. J. 509; 3 R. 36 253 


S, 215—Receiving gratification to restore 
stolen property—Accused suspected of actual theft— 
Conviction, whether legal. 

The accused promised to return a stolen bullock 





. on payment of Rs. 30. He received the money and 


3 days later produced the bullock : 

Held, that the, accused must have known who the 
actual thieves were and as he took no steps to bring 
them. to justice, he was guilty of an offence under 
8.215, PenalCode. .' 

Per Walsh, A. C. J.—It cannot be a defence to the 
charge of accepting money for returning stolen pro- 
perty,that the person who takes the money is himself 
the thief. A EMPEROR v. MUKHTARA, 22 A. I. J. 838; 


: (ost) Å. I. R. 783; 46 A. 915; L. R. 5 A. 145 Cr; 26 Cr. 


. 


. J. 481. . 225 
————- 88. 224, 323-——Assaulting— Police constable 

—Accused not in lawful custody—Private defence, 

right of. '. 2 ES 

Where a person assaulted a constable who had 
wrongfully arrested him, in order to effect his escape, 
and it did not appear that the constable was acting 
in good faith.under colour of his office : 

Held, that the constable was guilly of wrongful 
confinement and-as against him the accused was 
entitled to the right of private-defence. A Ram SINGH 
v. EMPEROR, (1923) A. I R. (A.) 34; 26 Cr. L. J. 428 44e 
—— — 8. 3300, Excep. 1—Husband finding wife wn 

bed with paramour and killing both—Grave and 

sudden provocation—Offence. 
-The -accused on returning home late at night 
found his yife in the-same bed with her paramour 
+ 
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who escaped, but the accused ran after and killed 

him with a knife. He ien. came Wack to his own 

house and killed his wife: ; rae 

Held, (1) that the pardmour's presence in the house 
was a grave and sudden provocation sufficient: to 
deprive the accusgd ef his power of self-control, and 

| the accused's act in killing the paramour was in such 
circumstances culpable homicide not amounting to 
murder ; : 

(2) that the offence which he committed in killing 
his wife was one of the same character as he killed her 
immediately after, before he had time to regain his 
self-ecntrol. L RAHAM, SHAH v. EuPznon, 6 L. L, J: 157; 
1 L. C. 527; (1925) A. I. R. (L.) 114; 26 Cr. L. on 

S. 302—Murder--Common intention-——Deeth 
caused by one of several accused—Liability of other 
accused—Confession exculpating maker, whether cun 
be used as against co-accused. . > 

Two accused persons who were charged wifh having 
committed murder and having subsequently robbed 
the deceased, made statements accusing each other 
of the murder but confessing that each of them Lad 
taken part in the robbery: 

Held, (1) that the confession made by each accused 
could not, so faras it related to the murder, be used 
as agnifist the other, inasmuch as the maker of the 
confession exculpated himself, and the confessions 
being mutually contradictory could not be relied upon; 
. (2) that so far as the confessions related to tho 
robbery, they were valuable evidence both as against 
the person making the confession and as against the 
co-aecused with regard to the robbery and also as lead- 
ing to the inference that the robbery and the murder 
were parts of the same tgans&ction and were cum- 
mitted by the same persons. a 

Where two men with the common intention of 
murdering a person set upon him and one of them 
fires a shot which kills him, both of them are guilty 
of murder under s. 302 of the Penal Code. L 
Mias Kuan v. Emperor, (1923) A. I. R. (L.) 253. 836 


———— S, 302 —Murder—Poisoning— Cause of death, 
proof of. A 
Before a‘ person can be convicted of murder by 
poisoning, it is essential to prove that the death of tha 
deceased was caused by poison anl that the poison 
„was administered to him by the accused. Where the 
- cause of death cannot be ascertained with certainty, a 
conviction for murder by poisoning cannof be sustain- 
ed. L Gurvevi v. EMPEROR, (1923) A. I. R. (L.) 325 817 


———— — $8. 304, 323. See PENAL Cops, 1860, s. 107 
150 


— $8. 304, 325—Attack with chhavis and 
sticks—Death caused by chhavi blow—Offenge. 

The accused, three in number, two of whom were 
armed with chhavis and the remaining ore with a 
stick, ‘ona slight provocation, attacked the deceased 
and caused injuriesto him. One of the accused who 
was armed with a chhavi: used the blade of the chhuwu? 
in attacking the deceased, dnd the other accused who 
hadachhaviin his hand used the blunt end of the 
stick and refrained from using the blade, The deccas- 
ed died as a result of the chhavi blow : 

Held, (1) that the accused who used the blade of 
the chhavi was guilty of an offence undé?&. 301 (ii; of 
the Penal Code; . t : 

(2) that the remaining two accused must he pre- 
.sumed to have Intended at least to cause grievous 
hurt and were, therefore, guilty of an offence undc " 


e E - 
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s. 325 of the Penal Code.’ L INDAH Sinan v. EMPEROR, 


(1923) A. 1 R. (L§-326 * 822 


Ls 304, 325—Attack with dangs--Death _ 


! iud by single blow—Culfable hoMicide—Grievous 
wrts. ' ; ] 

Accused, three in number, ablacked the deceased 
with dangs causing two grievous huis and one simple 
hurt. One of the grievous hurts amounted to the 
fracture of the akull of the deceased and resulted in 
his death.’ There was no'evidence as to which of the 
accused gave the blow upon the-head of the deceased 
which caused his death: , ios i 

' Held, that none of the accused could be cónvicted of 
an-offence under s. 304 11 of tho "Penal Code, but that 
al of them were guilty ofan: offence under s. 325 of 
the Code. u JHANDU v. IIMPEROR, 6 L. L. J. 268; (1924) 
A. L R. (Li; 555; L L. O. 414; 26 Cr. L. J. 653- 941 
: ss. 363, 365—Kidnapping, charge of—Girl 

gonr tg be over sixteen—AMagistrate, duty of. 
Where in a case under ‘s.. 363, Penal Code, 





the - Magistrate finds that there is prima .facie- 


sufficient evidence to show that the girl was 
enticed away as alleged, he should not dis- 
- charge the accused merely because the girl 
is not under age, but should examine and decide 
the question whether the accused can be gharged 
with an offence under s. 366 or some other cognate 
offente against a female of over sixteen. L GOKAL v. 
BHUMAN SINGH, (1924) A. T, R. (L.) 718; 6 L. L. J. 318; 
26 Or. L. J. 420 ; 36 


—— $. 379 —Theft—Guiliy intention, absence of, 
effect of. 


Accused who wastn “illiterate low caste culti- 


vator" applied for Letters of Administration with the ` 


Will annexed to the estate*of. a deceased person who 
` had made a registered Will in favounof the accused. 
Before Letters of Administration were granted but at 
a time when hé had. no suspicion that a caveat was 
likely to be entered, he removed a certain safe which 
wasin the possfSsion of the widow of the deceased, 
but which had been bequeathed to the accused under 
the Will Subsequently, the widow entered a caveat, 
and charged the accused with the theft of the safe: 
Held, that the conduct of the accused did not dis- 
close the presence of a guilty intention on the part of 
the accused and éhat therefore he could not be con- 


victed of theft. C Duran BAGHAR v. EMPEROR, 26 Cr. 
^ ' 940° 


L. J. 652 ; : y 
————— S. 4406 — Criminal breach of trust—Burden 
of proof— Prosecution, duty of. | 
'The mere fact that a person accused of an offence 
under s. 406 of the Penal Code admits the delivery 
of the property in dispute to him does not place on 
him the burden-of proving that he received the pro- 
perty i$ a capacity other than that of a trustee. The 
prosecution must prove affirmatively that a trust had 


‘been created in respect of the property and that the’ 


‘accused had violated that trust. L PIRAN v. EMPEROR, 

(1923) A I. R. (L.) 293 ir NT 839 
—— —- $, 408., See On. P. O., 1898, ss, 222 (2), 303 
a) 37 


—— $. 411— Evidence Act (I of 1872), s. 114, Till. 
(a)—Receiving stolen property—Burden of proof— 
Possession long after theft—Guilty knowledge—Pre- 
sumption. e * 

In awase unger s. 411 of the Penal Code the bur- 
den ig on the prosecution to prove the guilty know- 

-Jedgeof. the person prosecuted. There may, however, 








* pe circumstances in which this guilty knowledge may - 
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. a : . [n 
be inferred and may be accépted as égnclusive if no 
explanation is forthcoming on the part of the acóused 
person. MN : i 

Where certain silver ornaments of the ordinary type 
which had been removed during a dacoity were 
recovered from “the person of the accused's wife, the 
accused being a goldsmith, 24 years after the . 


'dacoity and the explanation of the accused was that 


he had himself made the ornaments for thé use of p 


. his" wife: : 


"Held, that no presumption could arise in the case 
that the aceused had received the ornaments knowing 
ihem to have been stolen: ‘ 

The illustrations to s. 114 8f the Evidence Act only 
exemplify the law as enacted in the sectión and can- 
not be taken to restrict the sense of the section. The 
section itself singply says that the existence of any 
fact may be-presumed which the Court thinks likely to 
have happened, having regard to the common course 
of natural events, human conduct, etc. A Cuorrey LAL 
v. impsror, L. R. 5 A. 199 Cr.; (1925) A. L R. (A.) 220 
26 Or. L. J. 578 | 722 


ss. 415, 420—Cheating—Harm to reputa- 
tion or property, proof. of —Intention of accused. 

In a case of cheating the Court has got to see the 
intention of the accused at the time of the offence and 
to Judge all the consequences of the act or omission 
itself. 

Under s. 415 of the Penal Code the damage or harm 


“caused or likely to be caused must be the necessary 


consequence ofthe act done by reason of the deceit 
practised or must be necessarily likely to follow there- . 
from. But the law does not take into account. remote 
possibilities that may flow from the act. The proxi- 
mate and natural result only of the act is to be 
judgéd and not any vague and contingent injury that 
may possibly arise. D! 

The charge framed in a.case ran as follows: “that 
you on or about the 19th September 1923. in Calcutta 
deceived Mr. E. J. Pithia of Birla Jute Manufacturing 
Co., Ltd. by inducing him to accept a Bought Note 
signed by your firm as brokers on behalf of Santoke 
Chand-Manik Chand, who, you represented, were a 
respectable firm of jute dealers carrying on business 
at 65, Noormull Lohia -Lane, Calcutta, -knowing that 
such representation was false, and further by inducing 
the said Mr. E. J. Pithia by: means of such represent- 
ations+o give a receipt for the-said Bought Note, and 
you thereby committed an offence punishable under 
s. 420, Indian Penal Code:" 

Held, that the charge did not disclose an offence . 
either under g. 420 or under s. 415 of the Penal Code: ` 
C HARENDRA Nata Das v. JOTISH CHANDRA Durr, 40 C. 
L. J. 283; (1925) A. I. R. (C.) 100; 26 Cr. L. J. 545; 52 
C. 188 17 ' C c641 


— —— — $8..426, 427— Mischief of graver kind, 
whether triable by Magistrate of Third Class. 
The law makes a distinction between mischief of a 
minor kind and mischief of the graver sort. -Section 
426 of the Penal Code makes an ordinary case of 


: mischief punishablé with imprisonment to the extent 


of three months and with fine; but where the amount 
of damage or loss’ caused is Rs, 50 or upwards the 
mazimum punishment awardgble under s. 427 of the 
Code is two years’ imprisonment and fe, A case of 
the graver kind of mischief is not. triable by a 
Magistrate of the Thiyd Class. A RAGHUNANDAN . 
Prasan v. EMPEROR, L. R. 6 A. 39 Or.; 26 Cr. L, J, 586;; 
(1925) A; I. R. (Ag 290; 47 A. 64 . . 730 * 
. 
* . 
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———— ss. 463, 467. See On. P..O., 1898, s. 195. (1 
iy NS 377 


— —— — $. 499-— Criminal Procedure Code (Act V 
of 1898), s. 198—Defamation—Words uttered by 
&nother—Confirmation by 1 
chastity imputed, to married woman-— Husband, 
whether aggrieved—Complaint by husband. . 
An accused person cannot escape liability for dè- 

famation merely because he did not himself utter the 


words complained of. Where by his conduct and by . 


words which he did speak he intended to give and 
.gave the impression that he adopted as his own the 
words uttered by another, he must in effect be deerned 
“to have uttered the words imputed to him. 
' Where a married woman is defaffled by an impu- 
^ tation of unchastity, her husband is a person aggriev- 
ed within the meaning of s. 198ofthe Cr. P. C. and 
has the right to prefer a complaint of defamation. 
M BASINA APPANNA v. PETA AKKANNA, 47 M. L. J. 746; 
20 L. W. 921; (1925) A. I. R. (ML) 320; 26 Cr. L. J. 2 
` : 3 
s. 500-—Defamation—Religious controversy 

—Violent  expressions*—Personal ^ character not 

assailed—Offence. . 

A book was written by the accused, in reply to one 
written by the complainant, on highly controversial 
religious matters, in which the accused used most 
violent expressions against the complainant and his 
‘work, without, however, aSsailing his personal charac 
ter and respectability : 

Held, that the language used when taken with the 
context was not defamatory. M. KUMARAGURUDASA 
SwAuIGAL v. KRISUNASWAMY MUDALIAR, (1924) M. W. N. 
768; 47 M. L. J. 664; (1921) A. I. R. (M.) 898; 26 Cr. L. 
J. 464 ` i 144 


s. 500, Excep. 9—Defamation—Lawyer's 
reply notice—Allegations of immorality—Common 
interest-—Privilege. . 

The complainant served a lawyer's notice on the 
accused, her deceased husband's nephew, charging 
him with theft and criminal breach of trust with 
regard to properties left by her deceased husband 
and threatening him with civil and criminal proceed- 
ings. The accused in reply to the notice sent a 
letter also through his lawyer, alleging that the 
complainant was living an adulterous life, that her 
daughter was not born to her husband, that she had 
been discarded by him during his lifetime and that 
she had lost all right to his property. He also set 
up a Will by the deceased in his favour ih which the 
testator had stated that there was none’ to protect 
him. Ona charge of defamation : 

Held, (1) that there was a matter of common 
interest between the complainant and the accused 

_ relating to the title to property left by the deceasod 
‘giving rise to qualified privilege ; 
(2) that there was no malice or want of bona fides 


or presence of improper motive in the accused when. 


he gave instructions to his Vakil to write the letter ; 
(3) that the matter fell within Exception 9 to s. 499, 

Penal Gode, and was not defamatory. M SANKAMMA v. 

Govinpa CneTTY, 20 L. W. 779; 

246; 26 Cr. L. &. 428 


Pleadings—New case—Court, power of—Prejudice 
to defendant. VAS 

e A Court is not entitled-to make a tase inconsistent 

with or tliffeent from that which is Presented to it on 

behalfofthe parties, and it is not permissible for a 


Court to pass a decree in favourof a plaintiff upon 
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(1925) A. I. R. M) * 
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Pleadings—coneld. ¢ . .* 


.the basis of a case whidh is inconsistent with the case 


which he himself has put forward. This rule is based 
upon the question pf prejudice to the defendant. 

In a suit by # landlord’ for recovery of possession 
of a plot of land which the defendant alleged to 
have purchased from a former tenant of the plaintiff, 
the defence of the defendant wis that the holding 


"to which the plot in dispute appertained was not the 


holding of his transferor alone but belonged to 
him and several others, having devolved on -them 
on the death of theif ffther, and that inasmuch as 
the other heirs of the latter were still living, the sale 
of the holding by one of them did not operate to 
transfer the entire holding so as to give tbe landlord 
the right of re-entry. The finding was that although 
there were other heirs of the deceased tenang livipg 
they had no interest in the holding and «hat the 
transferor of the defendant was the only tenant of the 
holding: 

Held, (1) that the consequence of the finding was 
that the transfer in favour of the defendant operated 
to extinguish the rights of his transferor in the hold- 
ing and constituted abandonment such as ontitled the 


- landlord to re-enter; 


(2) that it could not be said tbat the finding was 
contrary to the claim of the plaintiff. C Joan ALI v. 
RAIKISHORE SAHA E 753 
Possesslon—Perinissive possession. 

TION Aor, 1908, Scu. I, ART. 49. 
——,Suit for—Declaratory decree, whether may 

be given—Cwil Procedure Gode (Act V of 1908), 

0. VII,v.7, 0. XLI, v.82 

The discretion allowed to the Court under O. VII, 
r.7 and O. XLI, r. 33 ofthe C. P. C. is very wide 
and empowers it to pass a declaratory decree in a 
suit for possession when the plaintiff specifically 
asks for any alternative relief to wleich he may be 
found entitled. L Argun v. Jua Lar, (1923) A. I R. 
(L.) 422 Š 95 


Practlce—Appellate Couri—New case of fraud. 
An Appellate Court is not justified in setting up 
a case of fraud when such a case, was not set up 
by the parties either in the pleadings or in the evi- 
dence before the First Court. M Perr RAMASAMI °v. 
Cuanpra Korraya, 47 M. L. J. 840; (1925) A. I. R. To 
29 


See LIMITA- 
10 





261 


Consent order, when cam be set aside. 

An order consented to by the Pleader of a party 
even ifdue to a mistake cannot be set aside except 
on proof that serious and’ substantial injustice would 
result to the party from letting the consent order 
stand. M VEPARI DOLAPPADU v. THOTTADI SERRANNA, 
20 L. W. 900; (1925) A. 4. R. (M.) 278- 408 
————— Preliminary order—Appeal from final 

order, effect of. 

With respect to all Courts, more especially Courts 
of,Record, such as the Original Side of the High 
Court, the order of the Court is the order that comes 
to be embodied in the formal order drawn up and 
issued by the Court, and when the first order of the 
Court is in the nature of a preliminary® order, an 
appeal against the final order woulde be held to in- 
cluda any principles decided for the purpose qf the 
preliminary orde» M Pyapa Satyarasu v. Guntrr 
COTTON, JUTE AND PAPER Mitts Co., 47 M. L. J. 710; 21 
L. W. 336; (1925) A. I R. (M.) 199 333 

. Witnesses npt served  Process-serwr," negli- 
gence of—Suit, whethergan be dismissed, s 





“1126 


practice—conêld. vct e. 
.- 0 


"Where plaintiffs applicati®n- for «summoning. wit- 
nesses wás granted and he deposited the diet money 
ns well as the process-fee, but he witnesses were not 
served on account of the negligfhce of the process- 
server and the plaintiff's suit was.dismissed for want - 
of proof : i Ae 
_. Held, that the pfaintiff could not be punished for 
the negligence of an officen:of the Court. L Morr’ 
Ram v, Fira KISHORE LAL-RAM Sarup, 6 L. L. J: 418; 
(1925) A. I. R. (L.) 296 ee 321. 


Precedents—Subordinate Courts, duty of. . 
A Court subordinate to a High Court is hound to 
follow the rulings of that High Oourt and is not 


. entitled to rely upon the” decisions of other High 


M 


' tion: L NADIR ALI Saan v. WALI, 5 L. 486; Quer A. 


ae. and.to decline to follow the decision of the 
igh Oourt to ‘which it is subordinate.- M Perr 
.Ramasami v. OHANDRA Korraya, 47 M. L. J. 840; (1925) 
A. I. R. (M.) 261 hi 297 


———, value of. 

A case decided years before upon another Statute 
cannot be any guide to the Court in interpreting the 
‘particular ‘Statute before it. G KHIRODE Kumar 
Muxznar v. Emperor, 29 C. W. N. 54; 400. L9 J. 555; © 
'(1925) A. T. R. (C.) 260; 26 Or. L. J. 532 372 


“Pre-emption— Rights of vendee, when vest in pre- 
emptor—Civil Procedure Code (Act V of 1908), 0. XX, 
wid cC 

' A successful pre-emptor is vested with the rights 

of the vendee whom he dislodges, not from the date 

of the sale, but from the date on which he enforces 


his rights, 4. e. from the date on which he satisfies | 


‘the conditions of the decree and brings it into opera- 


LR.) 202. | a 82 
Presidency Towns Insolvency Act (Ill of 1909), 
` ss. 36, 56—Fraudulent preference —Assignment 
to creditor before’ insolvency—Consideration and 
good faith—Burden of* proof—Official Assignee, 
application by—Jurisdiction, of Court—Examina- 
tion of assignee under s. 86—Statement, admissibility 
v. of. - e i . 
Where a person makes an assignment of property 
atatime when he is unable to pay his debts when 
they become due, and within a few days of the- 
assignment he is adjudicated insolvent, the assign- 
ment, as between the insolvent and the assignee, is 


[m 


- fraudulent and, void as against the Official Assignee. 


. If, after it has been established that an assignment: 


is fraudulent and void as against the Official Assignee, -- 


ihe assignee desires to bring himself within the pro- 


. visions éf sub-s. (2) of s. 56 of the Presidency Towns 


Insolvency Act, the onus lies upon him to show that 
not only did he give valuable consideration for the 


‘ assignment, but also that he acted in good faith. 


A firm, SM, was, on the application of one of its 
creditors, adjudicated insolvent. About two weeks 
before the adjudication order, SM-assigned to &D 
another of its creditors, certain outstanding debts due 
to the firm.- Later, RD assigned these debts'to MR. , 
The adju@iéating creditor of SM challenged the 

‘assignment bye SM to RD, and the latter was called 
upone by the Official Assignee for inspection of the 
assignment to him. RD and MB were examined, . 


P "under s. 36 of the Presidency Towns Insolvency Act, 


by.thg. Registfardn Insolvency. Thereafter the Offi- 
-gial Ass*gnee applic] to the Court to declare bfün. 
‘assignments void es agaigst him, and both assign- 


* ` 
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- ments were set aside as fraudulent and void’ under ` 


8:56 of the Presidency Towns Insolvency Act. On 
appeal by MR: ] = RES DM I 
Held, that the Court had jurisdiction to deal with 

the application of the Official- Assignee, and the de- 
positions of RD and MR taken before the Registrar -, 
in-Insolvenoy were admissible im evidence against -' 
the deponents for the purpose of showing the-cir- 
cumstances in which they took their assignments, and 
for the purpose of ascertaining all the facts which 
were material-to that questien. C-MapHorau RAGHU 
MULL V.:OFFICIAL ASSIGNEE, 27 C. W. N. 614; (1923) A. 





I. R. (C. 631 984 
————— 8. 52.e See COMPANIES Act, 1913, ss. 229, 
230, 233 626 


——— 58, 52, 5b 3— Civil Procedure Code (Act V of 
1908),.s. $6-—Execution of decree—Order directing 
payment by instalments and execution of mortgage 
as securityxSubsequent insolvency of judgment- 

` debtor, effect of—-Decree-holder, whether entitled to 

* obtain mortgage. ~ E le: | 3 
The Court passed an order under O. XX, r. 11 (2) 

of the C. P. C., directing that. the decree against the- 

judgment-debtor shallbe payable*by monthly instal- 

ments and that he shall give as security a 

mortgage on certain immoveable property. Subsequ- | 

ent to this order the judgment-debtor was adjudicated 
insolvent:  - ` 

Held, (1) that the adjudication could not affect the 
position of the decree-holder who was entitled to 
Obtain from the judgment-debtor thé mortgage order- 
ed prior to the adjudication ; n 

(2) that the order that the mortgage be executed 
was one which might be executed, as if it were a decre , 
by reason of the-provisions of 8.36 of the CO. P. Os 
R ALLAN BROTHERS & Co. v. SHAIK JooMAN Sons & Co., . 
2 R. 673; (1925) A. L R. (R.) 189; 4 Bur. L. J. 32. 291 
—————- S, 102—Obtaining credit by trick—Debtor 
- undischarged insolvent—-Offence: - 

Obtaining eredit by a trick is -within the purview 
of s 102 of the Presidency Towns Insolvency Act, 
when the fact. of the person obtaining’ it being an 
undischarged insolvent is not disclosed. R L. W. 
Naser ú. JIMPEROR, 3 Bur. L. J. 329; (1925) A-I. R. (R.) 
176; 26 Cr. L. J. 485 : 22 
——————- S, 122. See IxsonLvENCY, Act, 1848, s. 3 

< ^s 1025 


Presumption. See FASEMENT— RIGHT or WAY .84 
— ———- Se@ LIMITATION Act, 1908, s. 26 - 81 
Permanent, tenancy. See LANDLORD' AND 
Tenant--TENANcY - 103 


Procedure—Evidence in one case used in another 
—Objection by party—Irregularity, >- < 
^, Where on the application of one of the parties to a 
suit, the Court used as evidence in the case the'evi- 
dence in another case, though the application was 
opposed by the other party: - - ` < 
Held, that the procedure was opposed: to law and 
vitiated the whole trial as irregular. M  PzniGI 
VENKoBACHARLU v. SANGI RapHaBAYAMMA, 47 M. ee 
Parties agreeing not to produt oral evidence 
—Court authorised to pronounce judgment after in- 
spection of spot—Judgment, whether award—Appeal, 
whether lies. | i - . : 
At the trial of a suit Counsel for the epartfes stated? 
that they did nd® desire to adduce any oral evidence - 


r 


and they suggested that the Court should inspect the . 


i , ^ al » 


Vol.85] ^ 
Procedu re-,concld. 


locality and should decide the case on the basis of 
the local inspection and on an examination of such 
documentary evidence as might be adduced by the 
parties on the day when the statement was recorded. 
The Court inspected the locality, examined the docu- 
mentary evidence, heard the arguments for the parties 
and decided the «ase: 

Held, that the parties did not intend to constitute, 
the Trial Court their sole arbitrator of the case ind 
that the judgment of that Court, therefore, did not 
amount to an award and was appealable. A Racuu- 
BIR SARAN Das v. Rast Was, L. R. 6 A. 122 Civ.; (1925) 
A. L R. ÊA.) 348 i 608 

Prosecution, failure of, to produce witnesses ` 

-—Presumption. . . i 
: Where the prosecution fails to examine witnesses 
who appear to have been present atthe time of the 


. occurrence, which is the subject ofthe trial, it may : 


be presumed that if those witnesses had been examined 
they would not have supported the prosecution; but 
this presumption cannot render ineffective or out- 
weigh. unimpeachable evidence which has been 
ped in the casa C EMPEROR v. ALIMADDIN 
ASKAR 919 
Suit against person in possession of assets— 

Assets, existence of, enquiry as to--Execution, 
Where a suit is brought against a person as being 
in possession of the assets of a-deceased debtor, the 
question of possession of assets may either be investi- 
gated in the course of the suit or left for adjudicd- 
tion in the course of execution proceedings. N 
Laxman v. BABUBA i 768 


Promissary-note, suit on—Pro-note invalid — Plaint- 
iff, whether can fall back om original cause of 
action —Procedure. 

. The principle that in a case where a pro-note is 

executed for an antecedent debt, a suit on the pro- 

note failing, an action on the debt would lie is 
applicable only where the antecedent debt is anterior 
in point of time to the pro-note. Where no such 
prior and independent agreement is proved; the 
plaintiff's suit must fail. M PuLUGURTA SOMARAJU v. 
MaourgaJv, 20 L. W. 943; (1925) A. I. R. (M) 351 389 


Provincial Insolvency Act (IH of 1907), ss 24, 
44—Provincial Insolvency Act (V of 1920), ss. 88 
(3), 41, 42, 47, 64—Civil , Procedure Code (Act V of 
1908), O. XXXIV, r. 6—Proof of debt after con- 
ditional discharge, whether permissible—Debt barred 
after date of adjudication, whetherycan be proved 
—Secured creditor — Realisation of security — 
Balance of debt, whether can be proved in absence 
of personal decree. .. . 


. - The discharge contemplated by s. 24 (3) of the 
Provincial Insolvency Act of 1907, which corresponds 
to s. 33 (3) of the Provincial Insolvency Act of 1920, 
is the final discharge and not a conditional discharge 
of the insolvent. The effect of a conditional dis- 
charge is not to terminate the insolvency proceedings. 

A conditional discharge of the insolvent does not 
debar a creditor from proving his debt in insolvency. 

. A creditor is entitled to render *proof of his debt at 
any time dusing the ‘administration so long as there 
are assets to be distributed and no injustice is done 
io third parties. . 

A debt which was alive and not barred at the date 
of adjudieation can be proved at agy time during the 
continuance of the insolvency progeedings. . i 

e VÀ decree under O, XXXIV, r. 6 ofthe O.P. C. 
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does not create a debt but merely autlorises the 
decree-holder fo reali it by means of execution in 
the ordinary way. The absence of such a ‘decree, 
therefore, does not in law debar a creditor from prov- 
ing. his debt iff insolvency proceedings. All that is 
necessary for the purposes of insolvency proceedings 
is to prove the existence of the debt. 

Under s. 47 of thé Provincial Insolvency Act of 1920, 
asecured creditor who realises his security may prove 
for the balance dus to him after deducting the net 
amount realised. Tha.fact that he had ent his name 
removed from the Tist®of scheduled creditors and had 
proceeded to realise his security will not d*bar him 
of his statutory right to prove for the balance due 
to him in the insolvency proceedings. Pat Basr Lau. 
SAWU v. Krisuna PRASHAD, (1925) A. I. R. (Pat.) 438. 6 
Pat. L. T. 410; 4 Pat. 128 : . 543 
Provincial Inscivency Act (V of 1928), s. 2 (1) 

(d)—" Property," meaning of—Joint Hindu family 

—Business resulting in insolvency—Ancestral pro- 

perty, whether liable. 

Ancestral property of a joint Mitakshara family is 
“property” within the meaning of s. 2 (1) (d) of the’ 
Provincial Insolvency Act and is liable to be sold for 
the satisfaction of antecedent debts of the insolvenis. 
Pat AMOLAK CHAND v. Mansuxn Rar MANGAN Lar, 3 
Pat. 857; (1925) A. I. R. (Pat.) 127 88 
— — —— S. 5— Interim protection, grant of—Inhertnt 

power of Court. d 
- Under s.- 5 of the Provincial Insolvency Act, the 
District Judge has inherent powers to grant interim 
protection toa person who hab applied to be adjudi- 
cated an insolvent. M NALLAGATTI GoUNDAN v. RAMANA 
Gounpan, 47 M. L. J. 783220 L. W. 879; (1995) A I R. 
(M.) 170; (1925) M. W. N. 271 677 
T ——— S. 14—Creditor's petition Leave to wih- 

draw—Discretion of Court. 

Under s. 14 of the Provincial Insolveney Aci, no 
petition to adjudicate a person an insolvent cui vue 
withdrawn without the leave of the Court. 

Where a petitioning greditor who has since sett] d 
his claim with the insolvent applies to the Court 
for permission to withdraw the petition, it is open to 
the Court to refuse leave and to pass an order of 
adjudication. M Gaprer MUDAPPA @ SEERNALI PARAMES- 
WARA Brat, 20 L. W. 880; (1925) A. I. R (M.) 242 303 
-—— —— 88. 27, 56—Hiindu Law-— Father, adjudica- 

tion .of, effect of—Son’s share, whether vests in 

Receiver—Suit by son for partition, maintainability 

of—Sale by Receiver prior to vesting order, validity 

of—Ratification—Estoppel—Transfer of Property 

Act (IV of 1882), s. 4$—Contract Act (EX of 1872), 

s. 200- 

On the adjudication of a Hindu father as'"insolvent, 
what vests in the Official Receiver is not only the 
share of the father but also the shares of his undi- 
vidéd sons in the family property which he could 
alienate to satisfy his own debts. This, however, 
does not prevent the sons from bringing a suit for 
partition of their shares on the ground that the 
ather’s debts are illegal or immoral and that the 
ather could not convey their shares validly for 
such debts. Such a suit by the sors who are nct 
in the position’ of creditors but claim imdependently uf 
the insolvent,.is not barred by thg provisions of s. 
28«of the Provincial Insolvency Act. In these res- 
pects, there is ao difference between the Provincial 
and Presidency Towns Insolvency Acts. . 

In the absence of an order by the Court in Insol- 
vetoy vesting the properly ¿oË an insolgenf in e 

e . 
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Officia? R&eiver, the property 
ed in the latter and he cann 
a vendee from him. S 
- Where, however, subsequent to9the alienation, the 
Court on being appraised of the fact does pass a 
vesting order, such an order is sufficient ratification 


ges not become vest- 
ot give fi valid title to 


ofthe Receivers act go as td pass a good title to’ 


the alienee. . : 

The alienee can also claim in such a case to have 
obtained a good title by reason of s. 43 of the 
Transfer of Property Act. a. 2 

Where a person who aets ordinarily as an agent, 
bona fide thinking that he lias a right to act for 
the principal, convéys the property of the principal, 
-it is open to the principal -to ratify such act and 
thereby give a good title to the vendee. If anagent 
actse withut authority and thereby prejudices the 
rights of third persons, the ratification by the prin- 
cipal would. not validate the act.’ But ‘where the 

_ principal's property is alienated, and the only person 
that- could be. prejudiced is the principal himself, 
.8. 200 of the Contract Act does not stand in the way 
‘of such an act being ratified by the principal. M 
GARAPATI NARASIMUDU v. BASAVA SANKARAM, 47 M. L. J. 
149; 20 L. W. 946; (1925) A. I. R. (M.) 249 * 439 


—— — — $8. 33 (3), 41, 42, 47, 64. See PROYINQIAL 

PwsonvENOY Act, 1907, ss. 24, 44 : 543 

: s. 51 (1)—"Date of admission of petition,” 

meaning of—" Assets realised," what are— Imcecwtion 
creditor, rights of. : M . 

The policy and the object of the Statute of Insolv- 

- ency is to secure the even distribution of a debtor's 

‘estate among his creditors, afd io prevent the more 





active creditors from getting an undue advantage over ` 


those who may be less active. "M 

The words "date of the admission of the petition" 
occurring in s. 51 (1) of the’ Provincial Insolvency 
Act qualify the word "assets realised" and not the 
word "gale", so that, only assets realised before the 
date ofthe admission of the, petition will enure to 
the benefit of the execution creditor. : 

When property is sold in execution of a decree, 
the sale-proceeds may be said to be “assets realised” 
within the meaning of s. 51 (1) of the Provincial 
Insolvency Act only when’ the balance. of the pur- 
chasé-money is paid and not when the 25 per cent. is 
deposited in Gourt. M RAMANATHAN CHETTIAR v..SUBRA- 
MANIA OHETTIAR, 47 M. L J. 759; 20 L. W. 872; 
(1925) A. I. R. (M.) 248 l : 216 


Provincial Small Cause Courts Act (IX Of 
1887), s. 23—Civil Procedure Code (Act V of 1908), 
s. 115, Q, VII,r. 10, O. XLIII, r. 1 (8)—Return of 
^ plaint by Small Cause Court for presentation to 
. ordinary* Civil Court—Return of plaint by Civil 
Court—Order, whether appealdble—Revision—Ques- 
tion of title—Procedure in Civil Court. 
Where a plaint’ has been returned under-s. 23 
of the Provincial Small Cause Courts Act to be- pre. 
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only incidentally in order to decide the merits of the 
case. The nature of the. suit is not altered and it 
remains a suit of the nature triable by. a Small 
Cause Court. C Hara Monan Sana v. SUDHANSHU 
Buusan Par * 2. 1002 
————— $. 25. See LzrrERS Parent (Map.), oL. 36 

. 1016 


m s. 25. Seb RAILWAYS Acr, 1890, s. 77 474. 


s. 25—Finding of fact—Revision—High 
Court, power of. ` 


Where-a finding of fact is® recorded by a Small 


Cause Court with hesitation, the High Couf& is en- 
titled to satisfy itself, under s. 25 of the Provincial 
Small Cause Courts Act, whether the’ decree passed 
hy the Small Cafse Court is according.to law.. 


O ZULFIQAR AHMAD v. RonzgT ELLIET, 10 O. & A. L. R. 


- 1008; 1 O. W. N. 605— 423 


s. 25—Revisian—iligh Court, when will 
interfere. i , ] 
Under's. 25 of the Provincial Small Cause Courts 

Act the High Court should only interfere to remedy 

injustice and when substantial qustice has been done 

it will not interfere even though the Small Cause 

Court may technically have erred. 

. The High Court will not interfere in findings of 

fact when the Judge has decided them on evidence 


and there is evidence to support the finding. R VALAB . 


Das v. Mause Ba THAN, 

(1924) A. I. R. (R.) 54 

——— Sch. ||, 
1908), Sch. I, Art. 80—Suit for accounts by successor- 
in-title of principal—Jurisdiction of Small Cause 
Court—Limitation. 1 


372; 


2 Bur L.J.154; 1 R. 
f 362 


entrusted the management of it to defendant, to whom 
he advanced certain sums of money from time to time 
,in order that the same might be lent to the tenants. 
" After their father's death the plaintiffs- called upon 
the defendant to render an account of. the moneys 
received ,by him, and on his refusal to rendér an 
account brought a suit for accounts against him: 
' Held, (1) that the suit fell within the purview. of 
Art. 31 of Sch. II to the Provincial Small -Cause 
Courts Act and was excluded from the cognizance of 
a Small Cause Court; : 
(2) that the suit was governed by Art. 89 of Sch-I 
to the Limitation Act. ; Shee 2 
Article 89.of Sch. I to the Limitation Act is not 
confined in its application to suits by a principal 
. himself, and eftends also to suits by the successors- 
in-title of a principal. A MAHADRO Prasan v. SooRAJ 
Prasan, L. R. 6 A. 273 Civ. Batts 704 


1872), ss. 70, 72—Revenue paid by plaintiff for 
defendant by mistake—Suit to recover amount 
paid, nature of—Contribution, suit for—Jurisdic- 
tion of Small Cause Court. PA 

The word “contribution” as used in Art 41 of Sch. II 


Art. 41—Contract Act (IX of 


sented to another Court and itis presented to ane to the Provincial Small Cause Courts Act signifies a- 


ordinary Civil Court, an order passed by the latte» 
Court directing the return of the plaint for pre- 


sentation to the proper Court is not an order passed, 


under O. VII,** 10 of the C P. C. and is not, therc- 


fore, appealable ender O. XLII, r. 1 (a) of the Code- 


Such am,order is consequently open to revision. '* 
When a.plaint is presented to ‘a Civil Court 
""under an order made under s. 23 of the Provincial 


- payment by each of the parties in respect of his 
share in any common liability. T ` 


* Plaintiff filed a stit for recovery of a sum of money . 


from defendant which he alleged had been paid-by 


him by-mistake on account of land revenue due from i 


- the defendant: . z ayog 
Held, that the suit was one to recover money under 


the -provisions of 6. 70 or s. 72 of the Contrac Act: - 


Small Cause Courts «et, the case should be tried ase and was nota suit fpr contribution within the mean- 


- framed, and the questign of title.should.be gone.into ing of Art. 41 of Sch. II to the Provincial Small Cause 4 
É : A^ . es : v.s E 


A 


Art. 31—Limitation Act (IX of ^ 


Plaintiffs’ father purchased certain property and. 


) e. - 
“Yok 85) 


, . e Li s 
Provincial Smell Cause Courts Act— coneld. 


Courts Act and was not; therefore, excluded from the i 


jurisdiction of a Small Cause Court. O Maura Bux v. 
AHBARAN, 10 O. & A. L. R. 1056; L. R. 6 A. (039 549 


— — — Sch. Il, Art. 42—Civil Procedure Code (Act 
V of 1908), s. 102—-Mortgage-deed executed by two 
persons of propertie belonging to one of them-——Exe- 


eutants, whether’.co-mortgagors—Suit for contribu- 


tion, nature of—Jurisdiction of Small Cause Court: 

Plaintif and defendant joined in executing a 
document whereby certain property which belonged 
exclusively to the plaintif was mortgagedsand in the 
mortgage-ddbd the executants described themselves 
as mortgagors. Subsequently, the plaintiff paid off 
the mortgage-debt and brought a suit for contribu- 
iion against the defendant: : 

Held, (1) that although the parties were described 
in the mortgage-deed as mortgagors the real mort- 
gagor was only the plaintiff and that the defendant 
was not a mortgagor at all; 

(2) that, therefore, this was not a suit for contribu- 
tion by one of several joint mortgagors within the 
meaning of Art. 42 of Sph. II to the Small Cause 
Courts Act and was a suit of the nature cognizable 
by a Small CauseeCourt. A GAYA PANDE v. AMAR 
Deo PANDE, 22 A. L. J. 855; (1924) A. ICR. (AJ) 787; L. 
R. 5 A. 673 Civ. . : 498 


Public highway—Obstruction—Suit by private per- 
son, when maintainable—Special damage-—Rule of 
equity, justice and good conscience. 

The case of public ways and highways is one of 
those cases which must be governed by the rule of 
equity, justice and good conscience. 

No action can be maintained for what is a mere 
general obstruction of a highway affecting the whole 
public at large by one person without proof of 
special damage. ] 

' Land which was once in private ownership can 

only be converted into public use in respect of its 

surface sby an act of dedication. A MUHAMMAD Raza 

Kuan v. MUHAMMAD ASKARI Kuan, 22 A. L. J. 729; 46 

A. 470; (1924) A. I. R. (A.) 599; L. R. 6 A. 67 Civ. 304 


Public way—Lands within ambit of zemindari— 
Zemindar, declaratory suit by—Immemorial use by 
villagers as cattle~paths—Nature of right—Adverse 
possession—V illagers not joined. as parties—Declara- 
tion, whether can be granted —Madras Land Encroach- 
ment Act (ITI of 1905), ss. 7, 1—Assessment, levy of, 
on occuupants— Right of action— Prelimingry notice— 
Limitation—Regulation XXV of: 1802, s. 4—Lakhi- 
raj lands, what are. : 

Plaintiff, the zemindar of a village, sued the Govern- 
ment for a declaration of ownership and for recovery 
of possession. and injunction in respect of certain 
puntas or lands used as paths for men and cattle 
and within the ambit of the village. The members 
of the village community using these paths were not 
made. parlies to the suit. It was.found that the 
lands were used as puntas’ even at the time of the 
Permanent Settlement and continued to be used as 


such without disturbance by the plaintiff. The sanad ` 


“granted to the plaintiff eat the tinfe of the Perma- 
nent: Séttlemef% was not filed and no act was proved 
indicating any possession of the lands by the plaintiff 
adverse to the villagers: D 
Held, that the plaintiff not having shown that he 
“was or had become the absolute oweer of the suit 
7 lands, the basis of the suit failed and the suit must 
ke dismissed, . 


GENERAL INDEX, `. "1199 


* was contrary to the provisions 


. 
Public way—concld, ` "d : : 

Per Spencer, Of. C. $—0 that the mere fict that 
assessment was levied by Government under the 
Madras Land Encroachment Act of 1905, against the 
occupants of the Jan@s would not give a right of 
action to the plaintiff; : 

(2) that the peridd of limitation for a suit by a 
person aggrieved by proceedings wnder that Act was 
six months under s. 14 and thatthe suit having been 
brought more than a year thereafter was barred; 

(3) that a preliminary notice under s. 7 ofthe Act 
to show cause why a person should not be made to 
pay prohibitory assessment under s. 5 of the Act diq 
not give rise to a cause of action. 

' Per Srinivasa Aiyangar, J.—(1) that the plaint 
punta lands were not lakhiraj lands within the mean- 
ing of s. 4of Regulation XXV of 1802; 

(2) that these puntas having been dedicated ^o tit 
public as highways, the Government at the time of 
the grant of the sanad to the zemindar held them 
in trust for the community, and it could not he 
assumed that in violation of such trust the Govern- 
ment granted them away tothe plaintiff's predecessor; 
either the Government did not include these puntas 
in the grant because they were used only for gener.l 
communs purposes, or else they made over the trust 
to the zemindar for the purpose of maintaining the 
trust in favour of the community, in which case the» 
trustee could not by adverse possession have reduced 
the trust property to pirate ownership, and that in 
either case, the plaintif must fail; 

(3) that even if the plaintiff had acquired title to 


“the lands by adverse possession, the body of villagers 


against whom the plaintiffes possession was claimed 
to be adverse not having been made parties to the 
suit, the plaintiff was not entitled to any declaration 
to that ‘effect. . 

Per Spencer, Offg. C. J.—The right of the public 
to the enjoyment of the whole width gf land which 
has been set apart from time immemorial for use 
as a public way stands upon a higher footing than 
a mere easement over property belongiug to another, 
M RAJAH or PrrRAPURAM v. SECRETARY OF STATE FOR 
INDIA, 47 M. L. J. 784; (1925) M. W. N. 271; (1925) A. 
I. R. (M.) 415 á 345 


Punjab Alienation of Land Act (XIII of 1900}, 
$. 21-A—Alienation by agriculturist in favour of 
non-agriculturist—Suit by reversioners—Compromise, 
validity of —Revision of decree. 


The widow of an agriculturist sold her occupancy 
rights in certain land to some non-agriculturists. 
After her death her reversioners sued for possession 
of the land and the suit resulted. in a comjsromise 
by which the plaintifis were given half, of the 
land, the other half being left with the vendees on 
their paying a certain sum of money. In consequence 
of-the compromise the suit was dismissed. The 
Deputy Commissioner applied for revision of the 
decree under section 21-A of the Punjab Alienation 
of* Land Act, sas offending against the provisions of 
the Act: 

Held, that even if the alienation by the widow 

i of efhe Punjeb 
Alienation of Land Act, the decree dismissing (i> 
revergioner's suit did not, in any .wWay,. contrave 
those provisions. „L Ram Kara v. Hira, (1923) Atl. iv. 
(L.) 218 , 938 


4 PUDE MURIDE Act (ill of 1911), 8. 3 42) - 


Vooden shed on wheels, whetger "buildnjf: » 
e. * 
6 x ü a 


£ 


b tis 
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Pun jab Municipal Act- coneld. 


A" w8oden shéd mounted on wheels and in- 
tended to bea permanent fixture Sio the site is a 


"building" within the meaning of s. 3 (2) of the 


Punjab Municipal Act. The f&ct ghat its construction 


permits it to be moved from one part of that site to. 


another does not render inapplicable .to it the des- 
cription "any hut og shed." L Nanou Mar v. Munio- 
PAL COMMITTEE, StMLA, 5 L. 543; (1925, A. E. R. (L.) 
252; 26 Cr. Li J. 539 - 4379 


Punjab Pre-emption Ach (| of f913), s. 22 (4) 

-—Plaintiff, failure of, to make deposit within time 
* fixed—Court, duty of—Omission to reject plaint— 

Illegality—Civil Procedure Code (Act V.of 1908), 

s. 99. ; 

Where the plaintiff pre-emptor fails to deposit the 
175th ofthe purchase-money within the time allowed 
by the Court for this purpose, the mere fact that the 
Court receives à security bond and places it on the 
record after the date fixed does not 
presumption that the Court altered its previous order 


' ^» or extended the time within the meaning of sub-s. (4) 


of s. 22 of the Pre-emption Act. . 

The provision in sub-s. (4) of s. 22, Preemption 
Act, about the rejection of the plaint is a mandatory 
one andthe Trial Court’s omission to pass an order 
*in accordance therewith is an illegality such as can- 
not be covered by 8.99, C. P. C. E BAHADUR Snap v. 
AHMAD Saan, 5 L. 492; 6 LL. J. 538; (1925) A. I. R. 
(L.) 209 ] 200 


Rallways Act (IX'of 1890), s. 72. -See CONTRACT 
Act, 1878, 8.73. $ . . 786 


8. 72—-Goods consigned to Railway Company 
for carriage—Risk Note Form "B"—Loss of goods 
~—Damages, suit for—Burden of proof—Risk Note 
signed by person delivering goods, validity of. 
Where goods®are delivered to a Railway Company 


| for carriage and the Risk Note is signed by the per- 


son who actually delivers 
the Risk-Note is binding 
consignee. , 


the goods to the Railway, 
on the consignor and the 


Where goods are consigned to a Railway Company. 


for carriage under Risk-Note Form "B" and are lost 


_ in transit the burden of proving that the loss was 


INDIAN CASES, 


warrant the . 


caused by the wilful negligence of the Railway . 


Administration or the wilful negligence of or theft by 
its servants lies on the plaintiff. O BADRI Narayan v. 
Agent, B. N. W. Ramway, 10 O. & A. L. R. 1463; 1. O. 
W. N..760 . : 

8. 72—Risk Note Form "B", goods consigned 
unde»—Suit for damages for loss of goods—Goods 
lost from: wagon standing at platform—Presumption 
‘Burden of proof. : N 
Where goods consigned to a Railway Company for 

carriage under Risk Note Form “B” are lost and the 

evidence shows that-the, loss must have occurred at 

a time when the waggon- containing the goods was 





815 - 


standing at the platform of.a station, it must be. 


held that the loss was due either to the wilful neg- 
lect of duty by the Company's servants or to theft 
by one of them.’ There is always considerable diffi- 
culty, almost amounting to impossibility, for a con- 
signor to prove Wilful neglect or theft by the Company's 
servants and the evidence given by the Comphny's 
servants in such a case must be viewed in favour of 
the consignor. O Suiv Narayan v, G. I. P. Ry. Co., 10 
O, & €, L. R. 1000; 27 O. OC. 331; 1 O. W. Ñ, 763 
e .. * . 338 


-deterior&tion: the burden 


. 9 
- [1995 - 
. E 2 
Railways Act—coneld. ` | . et. 
-.$. 72 —Suit for damages for late delivery, 
whether competent —Risk-Note Form B—Deteriora- 
“tion and loss, meaning of—Railway Company, 
whether liable. . > 
Section 72 of the Railways Act does not bar a suit 





to recover damages caused by the late delivery ` 


of the goods consigned to aeRailway Company. 
A fall.in the market-value of the goods is not 
"deterioration," nor is delay in delivery “loss” within ' 
the meaning of the Risk-Note B, and the Railway 
Company is liable for the, damage caused. L'EasT 
INDIAN Raitway Company v. DIANA MAL Gyran SINGH, 
5 L. 523; (1925) A. I. R. (L.) 255 y 404 
—— — —— ss. 72, 76—Goods consigned under Risk - 
^ Note, Form “@"—Duty of Railway Company—De- 
lay in delivery—Deviation from route —Deteriora- 
tion— Burden of proof. s 
` When a contract is entered into- the parties must be 
held to be bound by the ordinary meaning of the 


words used, where the words are not proved to be. 


used in some special sense. . 
If goods consigned to a Railway Company for carri- 
age have deteriorated by failure of the Company to 
deliver at the proper time, and that failure is due in 
its turn to failure of the Compaħy to use ordinary 
prudence, the Company is, in the absence of a special 
contract, responsible: for the deterioration. . - 
. Under s. 76 ofthe Railways Act itis sufficient for 
a plaintiff in a suit to recover damages for deteriora- 
tion of goods delivered to a Railway Company for 
carriage, apartfrom any.specialcontract, to prove the 
of proof is not on him to, 
Show how it was caused. 3 
-A carrieris bound to carry the goods bythe or- 
dinary route by which he professes to carry and is, 
therefore, liable for damages for delay caused by un- 
necessary deviation from that route. - 

Where goods are consigned under Risk Note Form . 
"B" the Railway Company is protected by the terms 
of the contract Contained in the note only so long as 
it carries the goods along the route which is expressly 
or impliedly indicated in the note, and in taking the 
goods off the ordinary route the Company goes out- 
side the terms of the contract and cannot found,a claim 
for exemption on the torms of the contract. A JANKI 
Das-GoBixp Ram v. SEoRETARY or STATE ror INDIA, 22 
A. L. J. 1020; (1925) A: I. R. (AJ) 10; L. R. 6 A. 72 
Oiv.; 47 A 234 | 114 
—— —— 8. 77—-Provincial Small Cause Couris Act 

(IX of 1887), s. 25---Goods, non-delivery of-—Swuit for 

damages—N otice; whether necessary—VWlful neglect 

—F'inding of fact— Revision. . 

The fact that a plaintif sues for damages on 
account of the “non-delivery” of goods consigned 
toa Railway Company does not absolve him from 
giving notice to the agent within six * months. 

When a suit for damages in respect of goods -con- 
signed*to a Railway has been decreed on the ground 
of wilful neglect on the part of the Railway Company, 
the High Court is prima facie bound in revision by 
such a finding of-fact, but if substantial justice 
has not been done, it can take into considera- 
tion the grounds’ of that finding in considering the. 
question whether the Railway Comypemy is entitled 
to the full benefit of the fact that notice was not served. 
intime. A East INDIAN RAILWAY Co. v. FAZAL BILAHI, ' 
L. R. 6 A. 59 Civ.; (1925) A. I. R. (AJ) 273; 47 A nd el 

e . . . 
—— —— 5, 120 (B)—Using abusive langkage—Actual 
words—Prosecution, duty of. it 


-~ e 
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Railways Act—conold, if 


. When an accused person is puton his trial for an. 


offence under s. 120 (b) of the Railways Act, it.is 
necessary to put the actual words used by the accused 
before the Court in order to enable it to determine 


whether the accused used abusive language within, 


“the meaning of the section. The evidence for the pro- 
secution should alfo make it clear that the place of 
occurrence came ‘within the definition ofa Railway,or 
part ofa Railway. L BUDHA SINGH v. EMPEROR, 6 L. 
L. J. 469; (1925) A. I. R. (L) 151; 26 Cr. L.J. 417. 33 


Rangoon Small Cause Court Act (VII of 1920), 
' ss, 17,?23—Civil Procedure Code (Act V of 1908), 
0. XXI, v. 86— Ejectment decree against tenant— 
Property in possession of sub-tenant —Symbolical 
ossession. : 

fhe provision in O. XXI, r. 36, O. P. O., is, 
under & 23 (a) (iii) cf the Rangoon Small Cause 
Court Act, applicable to a decree for ejectment ob- 
tained under that Act. 

Therefore, in a decree for ejectment against a tenant 
obtained under the Rangoon Small Cause Court 
Act, only symbolical posgession can be given when the 
premises are in occupation of a sub-tenant not bound 
by the decree. ReATCHIA v. JEEWA, 3 Bur. L, J. 263; 
(1925) A. I. R. (R.) 198 501 


Registration Act (XVI of 1908), s. 17—-Compro- 
mise—Family arrangement-—Registration. 

A petition of compromise filed“ before a Revenue 
Officer dealing with & mutation proceeding which 
intimates that the dispute between the parties has 
been settled in a particular manner, and which re- 
cognises and confirms an antecedent but disputed title 
operates as a family arrangement and does not require 
registration. A GANGA Ran v. LACHMAN .SINGH, L. R. 
5 A. 736 Civ.; (1925) A. L R. (A) 176 633 


s.17—Oral sale—Separate receipt for part 
of consideration money—Endorsement on old sale- 
deed—Registration, whether necessary. 

Where a sale is effected orally and a receipt for 
a part of the consideration money is executed, and 
an endorsement is made on the back of an old sale- 
deed-relating to the site in suit atthe time when it 
is handed over to the vendee, the two put together 
cannot be styled as a sale-deed which requires regis- 
tration. L Jar Lan v. Sueo CmHawp, 6 L. L. J. 408; 
(1925) A. I. R. (L.) 123 ; 293 


— ——— 8. 17—Specific Relief Act (I of 1877), s.42 
—Criminal Procedure Code (Act V of 1898), s. 148, 
proceedings under—Undertaking given by party. to 


` plant no more trees on land in dispute, whether. 


* requires registration— Declaration, suit for, 
undertaking is ineffectual, maintainability of. 
. A person cannot be permitted to give an under- 
taking to a Criminal Court to-abstain from certain 


that 


GENERAL INDEX. 


actions and then to go and file a civil suit for a. 


declaration that the undertaking given by him is of 
no effect. Such a suit cannot be countenanced. 

An undertaking given. by a party to a proceeding 
under s.145 of the Or. P. O-to plant no more trees 
on theland in dispute, to remove any new trees that 
have been planted and to absthin in future from 

. digging holes in tho land is not a compromise and 


does not require registration. A Ram Saran v, SHEO ' 


PRATAB SINGH 


85. 17, 49. 
$8 


586 
See TRANSFER or PROPERTY Act, 
326 


| 1888, s. 





E . 
e C 88. 17, 49—Mortgage--Agreement by, mort- 


. i 
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Registration Act—coneld. š r 
gagee to remih mortgage amount-——Registration* whe- 
ther necessary. P 
A receipt executed by a mortgagee evidencing an 

agreement to rqgnif a sum of money in excess of 

Rs. 100 out of the mortgage amount is inadmissible 

in evidence withott registration. M VrsuNu OHorLA 

v. TALLAPRAGADA, 20 L. W. 801; (1925) A. I. R. (AL) 302 

392 


L—— — $.17 (1) (b)—Order by Inamdar to village 
officers—Recital as to,nature of tenure—Order, whe- 
ther compulsorily registrable. 
An order issued by an inamdar to the village officérs 

directing them to treat certain lands, as held by the 

person mentioned therein ona permanent tenure on 
payment of a certain rent, does not create or declare 
any right but only.affords evidence as to the true 
nature of the tenancy, and is admissible i evidence 
without registration. B RAMCHANDRA PANDURANG v. 
YELLAVA MADAR, 26 Bom. L. R. 1203; (1925) A. I. R. AD ) 


194 184 


s. 17 (1) (£— Partition—Deed of relinquish- * 
ment filed in proceedings—Deed relating to other 
property—Registration, whether compulsory. 

A deed of relinquishment relating to immovenble 
property of the value of more than a hundred rupees 





‘is not absolved from registration simply because *it 


was filed in certain partition proceedings when it 
appears that the property covered by it was kept wholly 
separate from the partition. L AMAR SINGH v. Nur 
Munana Kuan, 6 L. L. J. 391; (1925) A. I. R. do 
125 . 28 


. 

—  ———58. 17 (1) (b), (2) (xD—Mortgage-deed, endorse- 
ment on, acknowledging receipt, whether requires 
registration—Receipt of mortgage-money, whether 
requires registration. 

An endorsement on a mortgage-deed acknowledg- 
ing payment of the whole or part of the mortgage 
money, does not require registration, irrespective of 
the fact whether the erflorsement purports to extin- 
guish the mortgage or not. The limitation imposed 
by sub-el. (zi) of el. (2) of s. 17 (b) of the Registra- 
tion Act, on an independent recejpt that it should 
not purport to extinguish the mortgage in order to 
exempt it from registration, does not apply te an 
endorsement on a mortgage-deed. 

A receipt granted by a mortgagee fof money paid 


-“for the discharge of the hypothecation deed" dces 


not purport to extinguish the mortgage, within the 
meaning of sub-cl. (xi) of cl. (2) of s. 17 (b) of the 
Registration Act and is, therefore, exempt from re- 
gistration. M Gopataswamy IYER v. Kaogr KALYANA 
RaxgaPpa, 20 L. W. 931; 48 M. L. J. 155; (1925) A. 1. 
R. (M.) 348 - d 433 
—— —— S. 77— Civil Procedure Code (Act V of 1908), 
0. XLI, r. 6—Decree directing registration—A ppeal 
—Stay of execution. A 
Pending an appeal against a decree directing regis- 
‘tration of a document under s. 77 of the Registration 
Act, the Appellate Court has power under the C. P. 
Q., to stay execution of the decree. 
“Section 77 of the Registration Aci refers to the 
final decision of a Civil Court and not to the decision 
ofa Court whose judgment is likfly to be revcrecd 
onappeal M KaMASUBBA NAYAKAR v. Doart Pas, i7 M. 
L. J. 735; 20 L. W. 966; (1925) A. I. R. (M)401 192, 


eRegulation XXV of 1802, &4-.Lakhigaj land, 
whatare. See PUBLIC WAYG .f* 345 
s . 


` Specific perfor 
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Res Judicata. gee Ana Texaxor Acr, 1901, s. 198 (2) 
eR < 302 


—— Norigage—Redemptiog, suit fer, beyond time 
Acknowledgment document—Remand for decision 
as to authority of person making acknowledgment.— 
Admissibility of document, qUestéon of, whether 
decided. 

Ina suit for redemption of a moftgage the plaintiff 
relied upon a certaig document as amounting to an 
acknowledgment of his right to redeem within the 
meaning of s. 19 of the Limitation Act. The High 
Court remanded the case fora decisign on-the ques-- 
tion whether the person -who eichnowledged the mort- 
gage was the karnavan of the defendant tarwad at 
the time the acknowledgment was made: a 

Held, that the High Court, by its order of remand, 
must be presumed to have decided that the document 
relied on by the plaintiff was admissible in evidence. 
M UDAMANTHALA NALUPURATATIL IBRAINE v. PARAMRS- 
ward BAVANNAVAR : 996 

Rent-decree. E 
A previous rent decree in the absence of the judg- 


ment cannot amount to more than- a strong piece of ' 


‘evidence regarding the amount ofrent realised ftom 
year to year. C ABDUL KARIM v. PROSANNA Kumar 
i e 770 


Shamilat land—Sale by ' co-sharer—Purchaser, 

rights of. : . 

?A co-sharer in shamilat land is not competent to 
sell full proprietary rights in a specific plot out of 
the shamilat land, but a sale by him nevertheless 
holds good tothe extent of conveying the rights 


which he can sell, incltiding the right to retain posses- - 


sion till partition. " ° , 

. Where a co-sharer has been long in possession of a 
portion of' the shamilat land no: other co-sharer can 
oust him therefrom or even get joint possession with 
him, so long as a partition of the shamilat does not 
take place. --A transferee from such a co-sharer has 
the same rights®in the land as his transferor had. 
He is entitled to undisturbed possession of the land 
as long asthe shamvilat is qot partitioned, and.the 
other co-sharers have no risht to prevent him from 
building on the land, L Saan ULtan v. IBRAHIM 553 


nce—Contract for sale of land— 
Time, whether of essence of contract—Condition, im- 
possible, put forward by plaintiff, effect of. 

. In cases of contracts for the sale of land, time asa 

rule is not of the essence of the contract, but it is 


open tothe parties to make time of the essence of: 


the ` contract. To have this effect, however, the 
language of the stipulation must -show that the 
intention -was to make the rights of the parties 
depend sen the observance of the time limit pre- 
scribed in,a fashion which is unmistakeable. i 
In a contract for the sale of land a certain period 
was fixed for completion of the contract and a penalty 
"was provided for non-performance. A day before the 
expiry of the period the purchaser, without tender- 
ing the purchase-money, put forward a demand -which 
was not. contained ‘in the contract.and ` which wag 
impossible of fulfilment within the period prescrile- 
ed. A further opportunity given bythe vendor to'the 
urchaser ta, qom plete the sale was not availed of by the 
Jatter. Jn a suit by the purchaser for specific per- 
formance of the cbntraot : s 
Held*that the parties had attached importance to 
ethe completion of the contract within the period pre- 
scribed and that such completion having been made 


impossiMle-by the Plaintif and that he having fajled$ in detail in’ the «Bpecific Relief Act. 
to eomplet the coniracé within tle further opportu- . Kumar Dutra v, SRISH QuaupRA Das 


^" INDIAN CASES, 


e 
x 
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Specific performance—concld. °  . 


nity allowed by the defendant, he was responsible for 
the' default and was: not entitled to any remedy. 
M SURYANARAYANAMURTHI V. SATYANARAYANAMURTHI, 20 


L. W. 832% 48 M. L. J: 150; (1995) A. L R. (M.) 2]1 


521 
Specific Relief Act (1 011877)e s. 9. See C. P. 
C, 1908, s. 1L ` 979 


— — —58$, 22—Specific perfi ormance— Delay by vendor 
— Deposit, return, of —Time of essence of contract-— 
Notice-—Regsonable time—Descretion of Court. 
Equity will not assist a vendor under a cantraet for 

the'sale of immoveable property where there has been 

undue delay on his part and the vendee has given him 

reasonable notice*that -he must complete within a 

definite time. Nor will it exercise its jurisdiction to 

decres specific performance, when the character of the 
property or other circumstances would ‘render such 
exercise ‘likely to result in injustice. ` 

` The dominant principle has always been that equity’ 

will only grant specific performance if, under all the 

circumstances, itis just and equitable so to do. It 
would be unjust and inequithble to allow a vendor 
to put forward his own unnecessary delay in the face 


ofthe purchaser's frequent requests for expedition as, 


a-ground for allowing him further time or as 


rendering the time limited by a notice given by the 


- purchaser requiring the completion of the contract 


‘the same contract, _ 


within a certain -time, as unreasonable time. 

. Where in a contract for sale there has been no 
default on either side but the Court for some reason 
refuses to grant specific performance in the exercise 
of its discretion, the purchaser: would be entitled to 
a return of the deposit. In order to enable the 
vendor to retain the deposit, there must be acts on 
the part of the purchaser which not only ‘amount to 
delay sufficient to deprive him of the equitable remedy 
of specifo performance, but which would make his 
conduct amount to a repudiation on his part of the 
contract. B Karsanpas PURSHOTTAMDAS v. GOPALDAS 
Trreampas, 25 Bom. L. R. 1144; (1921) A. I. R. (S 


— —— S. 24— Oudh Rent Act (X XII of 1886), s. 127 
—Usufructuary mortgagee—Covenant for payment 
of creditors—Suit for ejectment of mortgagor—Edquit- 
able defence, whether available.. . 

In a suit for, possession by a usufructuary mortgageé, 
who has undertaken to pay offscertain creditors of 


the mortgagor with a part of the mortgage-money . 


left with him, it is open to the mortgagor to set up 
the equitable defence that the mortgagee has not 
paid the creditors and has not 


‘The mere fact that in such a case as the abové, the 


mortgagee chooses to sue the mortgagor in eject- - 


ment under s. 127, Oudh Rent Act, instead of suing 
him for possession and damages in a Civil Court, is 
no reason for dspriving the mortgagor of his equit- 
able defence. Such defence is clearly supported by 
the second part of cl: (b) of s. 24 of the Specific Relief 
Act. 


Rent Act the plaintiff must shew a title in ejectment 
as-against the defendant. O AvawTIXA Phasap v. Gun 


' Bursa, (1924) A. T. R. (O.) 425 


9 

8. 26—8Specifi&performance with variatfen. 

A contract can be specifically enforced with varia- 
tion under certair@circumstances only whieh aré given 
CG Tarinr 


performed his part of : 


In order to obtaip a decreé under s. 127 of the Oudl ' 


1 
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Settlement of^ all -properties in favour of another 
meniber— Partition, whether amounts to transfer— 


s. 270 (b)— Contract of sale of immoveable 
property by one member of joint family—Subsequent * 


GENERAL INDEX, 


Suit for specific performance—Sale: of particular - 


"item—Riüight of alienee to share of specific property. 


Though the right ofa member of a joint Hindu. 


family to ask for partition of the family properties is 


by virtue of birth, € partition amounts toa transfer ~ 


of the right of each member in favour of the other. 

Where in a family arrangement between two bro- 
thers, one brother relinquishes all his rightsin the 
family properties and 


rights of the former within the meaning of cl. (b) of 
s. 27 of the Specific. Relief Act, so as to render him 
liable in a suit for specific performance at the in- 


stance of a person in whose favour the transferor had. 
_entered into a contract for sale prior to relinquishing . 


his rights. 2 

It is unnecessary in such a suit for the plaintiff to 
show that the partition arrangement is a fraudulent 
one. It will be enough if it is shown that the bro- 
ther who got the properties under the arrangement 


- took them with knowledge of the contract of sale. 


entered into by his-brother. 


Where a junior member of a Hindu family agrees 


to sell any specific property belonging to the family, 
there is no invariable hard and “fast rule of law that 
a decree cannot be -passed against him for specific 
performance of the contract. 
Whether it is an actual sale or a-mere contract of 
sale, the question would depend upon the circum- 
tances of each case. If the other members of the 
family are not likely to suffer by giving the vendee, or 
the person who has cofitracted to buy, a specific item, 
the Oourt should give him that item. M VENKATA- 
RAMAYYA v. RAGHAVALU, 21 L. W. 62; (1925) A. I. R. (M.) 
492 ; 1054 


————— 8, 42. See REGISTRATION Acr,1908, s. 17 
586 


- S. 42—Declaratory suit by reversioner against 
alienation—Reversioner figure-head for alienor—De- 
claration, grant of. —— 

A decree declaring that the alienation in suit shall 
not affect the plaintiff's reversionary rights should not 
be passed in a case where the minor on whose behalf 
ihe suit is brought is merely a figure-head and the 
real plaintiff is the alienor himself who has caused the 
suit to'be instituted for.the purpose of undoing his 
own act. L AJAIB SINGH v, Sgan SINGE, 6 L. L. J. 389; 
(1925) A. I. R. (L.) 127 Ua. 284 
————— S, 45. See Jurispicrion or Hiau Courr 14 


Stamp Act (Il of 1899), Sch. |, Art. 1—Balance 
struck and signed by debtor —Acknowledgment—In- 

, tention. K . 

The question whether a document comes under 
“Art. 1” of Sch. I ofthe Stamp Act is one which de- 
` * pends in each case on the writer's intention. 

If an acknowledgment is-written with the intention 
of supplying evidence of debt it comes within Art. 1 
of Sch. Lto the Stamp Act. LARJAN Das v. RAM 
LABHAYA, 6 L. L.-J. 393; (1925) A. I. R, (da) 119 290 


Succession Act (X of 1865), ss. 50. See Oupnu 
‘Estates Act, 1869, ss. 2, 11, 13, 19, 22 (7), (11) 509 


—-— 88, 50, 54—Will by teluqdar—Attestation by ` 


. devisee—Hvidence that deviseé did not- sign as attest- 
© ing witness whether admissible, ` o 

- T = - E » . 
ow ; 


ttles them upon the other,’ 
-there is a "transfer" in favour of the latfér of. all the- 


“Will as attesting witnesses. 


4133 
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It isopen to a party to rebut he presumption 
arising from the face of a "document that peyong* who 
purported to bg attestigg witnesses were really not 
such. : . . Loe 

A Will executed by a talugdar contained the follow- 
ing clause :—"I have *xecuted this Will with the con- 
sent of all my sons and have got them to sign it as 
witnesses "with this very purpose so that this Will 
Should be acted upon fully and they may not quarrel 
among themselves after my demise." The sons of 
the .testator put their signatures to the Will, each 
signature being put under “the word “witness.” 

. Held, that the testato'" obtained the signatures of 
his sons for some special purpose of his own and thet 
this was sufficient indication of a want of intention 
of attestation by them’ and that they were entitled 
to lead evidence to show that they did not sign the 


According to indian ideas of dignity it evould be 


' derogatory to the sons of a talugdar to sign a docu- 


- children. 


- were correct, by 


-1261; 1 O. W. N. 881; 28 O. C. 91 
- —_ © §, 118— Will, construction of —Gift, subject to 


ment after men of small circumstances, whatever may 
be the object for which the signatures of the sons 
of the talugdar may have been obtained. O SAN 
SUNDER SINGH v. JAGANNATH SINGH, 100. & A.L. R. 
558 


condition subsequent—-Condition, failure of, effect 


of. 

A testatrix devised the whole of her property to 
her son and daughter, and directed that should either 
of her children die unmarried his or her share would 
go to the survivor. Undera codicil a provision was 
added that should both the tesfatrix's children die 
unmarried, the property a ae go to one of her step- 

The son married and died leaving a widow 
who succeeded to his estate. Subsequently, the 
daughter died unmarried“: . 

Held, (1) that the children of the testatrix took 
vested interests under the Will and the codicil subject 
to being divested inthe event of the happening of 
certain. conditions ; 

(2) that.the son having married and’ predeceased 
his sister the possibility of the estates taken by him 
and his sister becoming divested either under the Will 
or the codicil came to an end and the estate in ques- 
tion must be regarded as having veSted absolutely in 
the daughter ; . e 

(3) that, therefore, the heirs of the daughter were 
entitled to suéceed to her estate in preference to the 
heirs of the testatrix, Í 

A condition subsequent imposed upon a gift must 
be strictly construed. L Mrs. ÇATHERINE Mary CHAND- 
LER v. ADMINISTRATOR-GENERAL, PUNJAB 564 


Suits Valuation Act (Vi! of 1887), s. 11—Otervalu- 
ation or under-valuation of suit, effect of,-Change 
of forum—dJurisdictign, want of, whether cured — 
Prejudicial disposal of suit, meaning of. 

For the purposes of subgs. (b) of s. 11 of the Suits 
Valuation Act, it must be decided on the circumstances 
of each case whether the change of forum owing to 
over-valuation or under-valuation has affected the 
disposal of the suit on its merits prejudicially or not. 
The disposal of a suit on its merits is prejudicially 
affected within the meaning of the sub-section when 
such disposal is made by a District Judge, instead of 
being made, as it ought to have been 1f the valuation 
Bench of two Judges of the Court 
of highest jurisdiction ina province. In sucha case 
‘the lack of jurisdiction in the Court which pas dis- 

t à * . E 


* 
` -@ 


o 


` — $. 40, See Conrract Act, 1872, s. 37 


- full notice of its 


‘could not with ordinary care discovty. 
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posed of'the suit*is not cud by the provisions of 

8. 11 6f the Suits Valuation Act..-O SHEORAJ SINGH v.” 

Puurgasa Kurg, 10 O. & A. L. R. 1314;94 O. W. N. 900 
ims ore n 445 


Transfer of Property Act V 8f 1882), ss. 6 (h) 
-53—Contract Act (IX of 1878), s. 23—Transfer of 
property in. lieu of past illicit cohabitation, legality 

of- -Void and unlawful consideration, distinction be- 
_tween—Fraudulent transfer. — - NE 

If, inorder to compensate a woman for past illicit 
connection, the offending party gives her some property, 
ihe consideration for the trfüsfer is not necessarily 

ilegal. i E . 

Where a part of.the consideration for a transfer. is 
void but not unlawful, the traüsfer is not.a nullity 
unless the balance of the consideration is also a void 

MS ope ; 2 Ev 
-Where,e however, after -excluding the void con- 

sideration the reduced consideration -is grossly 

inadequate, the transfer may be presumed to have 
been made with intent to defraud, defeat or delay 
creditors within the meaning of s. 53o0f the Transfer 
of Property Act. A MAHTAB-UN-NISSA V. RIFAGAT-ULLAH, 

L. R.6. A. 145 Civ. j A 459 

S. 10—Compromisé conferring full proprie- 
‘tary right—Restriction on power of alienation, 
whether valid.. i . n. 

* When full proprietary rights pass to a person under 

a deed of compromise, any restriction contained in 

the’ compromise on the power of alienation is a 

derogation from the full propriétary right conferred 

upon him and is consequently void. L Partar Das v. 

NAND SINGH, 6 L. L. Je 419; (1924) A: I. R. (L.) 729 

Dc ° 323 

482 





—— S. 41, principle of; applicability of. 

Section 41 of the Transfer of Property Act, provided ' 
its conditions ays thoroughly satisfied, affords -a pro- 
tection to bona, fide-purchasers from ostensible owners 


` and lays down an exception to what may be said to be 
.the general rule that a pergon cannot convey a better 


title than he himself has in the property. 

The section is based on the principle that if a party 
having án interest to prevent an act Being done-has 
Shaving been done and- acquiesces 
ineit so as to induce a reasonable belief that he con- 
sents to it; and the position of others is altered by their 
giving credit to his sincerity, he has no more right to ` 
challengé the act to their prejudice than. he would 
have had if it had been done with his previous license. , 

If, ‘however, any one of the essential elements men- 
tioned in s. 41 of the Transfer of Property Act be 
wanting, the transferee is not entitled to the protec- 
tion provided by that section © Umaram Gocor?. 
PURUK OHAND 540 
—+— S$, 43. See PRoviNO1£L Insotvency "Aor, 1920, 





“55, 27, 56 i E: 439 
——- § 52, ‘See C. P C., 1908,5. 47, O. XXI, 
‘rr. 35,98 |. . ibe A 1004 

— s. 55— Contract. Act (IX of 1872), s. 15— 


Seller, duty of—Restrictive covenant, non-disclogure 
of~ Purchaser, whether can repudiate contract— 
- Right of repudiation, when should be exercised.» -, 
.. The, seller is bound to'disclose to the buyer any 
material defec®in the property of which the seller is. 
and the buyer is not aware and which the buyer 


An omission to make such a disclosure may be a 


fraud within .theemegning of 8. 17 (5) of the Contract. 


* e s . ° " . 
LA "i $ a . ’ 


INDIAN CASES. E 


- RAMASUBBU IYER v. MUTHIAHKONE `. f 
——— — 5, 5 8— Registration Act (XVI of 1909), ss. 17,' 


Transfer of Property Act—contd. , ^, 

- 24 S . * É 
Act and so render the contract voidablé@at the bption 
of the purchaser, if his conssnt to the agreement has 
been caused by the fraud. : x 


‘A restrictive covenant with regard ‘to the property - 


sold is a material defect in titlo which must be 
spécifically brought to-the hotice of the buyer and its 
non-disclosure by the seller would entitle the buyer 
to rescind: the contract. - - - a 

The purchaser's right of repudiafion must be exer- 


* ciged, if it, is to be exercised at all, as soon as the defect 


in title is ascertained. B Dossat v. DHANBAT, 26 Bom. 
L. R. 1071; (1925) A. I. R. (B.) 85; 49 B. 325 “597 


S. 85—JMaterial deflect, whether includes en- 

cumbrance. . P ac 9o 

The expression “material defect" in 8. 55 of the 
Transfer of Propegty Act includes a defect of title and ` 
an encumbrance on the property. 

The existence of an encumbrance undisclosed to the 
vendee which he could not have discovered by 
the exercise of reasonable care would make the sale 
voidable; where, however, the vendee is aware of the 


existence of an encumbrance, no duty is cast on the ` 


M -Gonpu 


vendor to inform him of its existence. 
i 999 


49—-Mortgage, usufructuary—Unregistered deed—He- 

cital as to transfer of possession, admissibility of— 

Suit to recover possession, maintainability of—Suit 
_ to recover mortgage money. v 


An unregistered deed of usufructuary "morigage . 


contained a clause to the effect that the.mortgagee in 


the event.of his losing possession of the mortgaged, — 


property could require the mortgagor to re-pay the 


- loan out of his assets other than the mortgaged pro- ' 


perty. The mortgage-deed contained a recital that 


possession of:the property ‘had been given to the . 


mortgagee. Sometime afterwards the mortgagee 
brought a suit for possession of the land and in the 
alternative for recovery of the mortgage money: - 


Held, (1) that the mortgagé-deed being unregis-: - 


tered the claim for possession must fail; 4 
(2) that the usufructuary mortgage did not in itsel 
imply a personal liability on the part of the mort- 

gagor to re-pay the debt; -~ _~ f 


13) that the recital in the mortgage-deed that pos-. : 


session had been transferred ‘to the mortgagee was 
session under s. 49 of the Registration Aot; 

'(4) that the personal liability of the mortgagor’ 
under the clause in the mortgage-deed arose only 


inadmissible in evidence to prove the transfer of pos- 


. upon loss @ possession by the mortgagee and that 


the mortgagee having failed to show that he ever 
got into possession, it could not be held that he had 
lost possession and that, therefore, he. was not entitl- 
ed to recover the mortgage money from -the mort- 
gagor under the clause. 


10 O. &. A.L. R. 1193 326 


[1925 d 


O. JAFAR KHAN v. QADIRANy . 


" 


"y. 


H 


f 


8. 60—Mortgage—Purchase of portion of.. 


~ mortgaged property by one of several mortgagees, 
effect of-—Redemption, piecemeal, whether, cam be 
alloived. i ! ^ 
It is only when all the mortgagees have joined in 
purchasing a poytion ofthe property mortgaged to 
them that the integrity of tl mortgage is broken up 
and the mortgagor or, mortgagors become entitled to 
redeem the property piecemeal. Where one only of a 


-~ number of mortgageet has acquired by purchase a 


part of the mortgaged property, the mortgage over. - 


that portion of the mortgaged property dges nbtmerge * 
. . 2 "v a 


z ý . ` - * 


Vol..85] a ce 
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in the sale.. In Such a case the purchaser mortgagee 
is in no different position from an outsider so far as 
the right conveyed by his purchase is concerned. The 
mortgage remains one and undivided and if redeemed 
at all can only be redeemed inits entirety. O Jac- 
MOHAN SINGH v. Harsans SINGH, 10 O. & A. L. R. 970; 
27 O. O. 360; 1 O. W. N. 637 : 621 


s. 65 (a)~Sale in execution of mortgage-dec- 


Tee, effect of— Defect in mortgagor's title—Mortgagee- 


purchaser, position of —Refund. of purchase-money. - 

In the ease of a sale under a mortgage-decree, the 
purchaser acquires the ingerest of both the, mortgagor 
and mortgagee, whilst in the case of a sale in execu- 

tion of a money-decree, the purchaser obtains only the 
*interedt of the judgment-debtor, (2. e. mortgagor). 

A mortgagee who. purchases the morfeaged property. 
at a Court sale but subsequently finds that the vendor 
had no title to a portion of the property sold is entitl- 
ed to claim a proportionate refund of the purchase- 
money. R Gun v. Ma. Lu Gare, 3 Bur. L, J. 282; 
(1925) A. I. R. (R.) 130 223 


— —— $, 68— Contract Act (LX of 1872),s. 24—Colo- 
nization of Government Lands (Punjab) Act (V of 
1912),s. 19— Mortgage of tenancy rights—Void con- 
tract—Possession of mortgaged property given up by 
mortgagee—Suit to recover mortgage-money, whether 
maintainable. . 

A mortgagee can invoke the help of s. 68 of the 
Transfer of Property Act only in casés where the 
mortgage is not void. ~ a : 

Section 68 of-the Transfer of Property Act is appli- 
pn: only to cases where the security is lost to the 

ortgagee otherwise than by his own fault. A suit 
to recover the mortgage money is not maintainable 

where the mortgaged property is lost owing to a 


default on the part of the usufructuary mortgagee . 


himself. 

Where a part of the consideration ofa contract is 
unlawful, the whole contract must be regarded as 
void under s. 24 of the Oontract Act.  - i 

A plaintiff is not entitled to claim a decree for 
money upon a plaint which on the face of it sets up 


as its cause of action the breach of a contract which’ 


is forbidden by law. 

Defendant, who was the grantee of special tenancy 
rights in land belonging to Government, executed a 
usufruetuary mortgage of his tenancy rights in favour 
of the plaintiff in contravention of the provisions of 
8.19 of the Colonization of Government Lands (Punjab) 
Act and put the plaintiff in possession of the ten- 
ancy land. The mortgage was for a peridd of eight 
years, after the expiry of which the mortgagor was 
entitled to recover the land from the mortgagee free 
from the mortgage-debt. The mutation in respect of 
the transfer Was‘rejected by the Revenue Authorities 
on'the ground that the transfer was in contravention 
of the provisions of the Colonization of Government 
Lands (Punjab) Act, and, thereupon, the plaiatiff 
voluntarily gave up possession of the land and brought 
a suit to recover the mortgage money from the de- 
fendant: PY anes 

Held, (1) that the transfer being in contravention 


of s. 19 of the Colonization of Government Lands ~ 


(Punjab) Act wagvoid undér s. 24 of the Contract Act, 
and the plaintiff was not entitled to recover the 
mortgage money on account of 3 breach of that con- 
tract ; 2 

v (2) that the contract being void and,the possession 
ofthe mortgaged property having hoeén lost to the 


* J 
. 


GENERAL INDEX, | i 
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. plaintiff not owing to day. act or*default òf .the 


defendant but having been given up by the latif 
himself, s. 68 of tRe Transfer of Property Act wag not 
applicable to the case. L Hanan Yar Kun v. SHANKAR 
Das, (1923) A. I. R. (Le 357 ., 802 


- 8. 91. See BENAMI TRANSACTION 855 
———— 8. 91. See O. P. C,, 1908, CO. XXXIX, n. a 
3 





2 
8. 108—Lessor and lessec—-Lease granted Ly 
person having no title— Possession not secured— Rent, 
_ whether can be r&covergdee - . . 
Where a person knowing that he has no title to cer, 
tain property grants a lease ofit to another, but in 
consequence of his want of title either fails to secure 
possession of the property to the lessee in the first 
instance or fails to secure him undisturbed possession, . 
he fails to carry out the obligation ux y upon 
him bys. 108 of the Transfer of Property Act, ande 
is not entitled to recover rent from the lessee. A Moti 
Lar v. Yar MUHAMMAD, L. R, 6 A. 108 Civ.; (1925) A. 1. 
R. (A.) 275; 47 A. 63 756 


-———— S$. 127—Gist on basis of ante-nuptial agree- 
ment, validity of—Possession transferred —Unmregis- 
tered dged—Part-performance, doctrine of, appli- 
cability of. 

Plaintiff promised to make a gift of a house to his 
daughter as her dower at the time of her marriage ® 
and the latter's husband agreed to marry her on such 
a promise having been made by her father. After 
the marriage plaintiff transferred possession of thc 
house to the daughter and subsequently executed an 
unregistered deed of gift in her sfavour. The daugh- 
ter and her husband contiffued in possession of the 
house for several years and then sold it to certain 
other persons. In a suit by the plaintiff to recover 
the house against his daughter and the transferee 
from her: 

Held, that the transfer having beer$made on the 
basis of an ante-nuptial agreement there was good 
and valid consideration for it, and that the donec 
having been put in the p&ssession and having held 
such possession for a number of years was justified 
in resisting the:claim of the plaintiff on the principle 
of the doctrine of part-performance oa contract, and 
that the plaintiff was estopped from urging that the 
iransfer was invalid as not being evidenced by a re* 


.gistered deed. C Prax Moman Das v. HARI MOHAN 


Das; 29 C. W. N. 889; 52 C. 425 799 


Trespass—Damages, assessment of—Principles ap- 

plicable. è 

In awarding damages for unlicensed trespass on 
land, a distinction must be made between a trespasser 
bona” fide claiming a title and a wilful trespasser 
Against a wilful trespasser, the damages awarded 
ought in no case to bb less than the amount for 
which, having regard to all.the circumstances, a pru- 
dent and reasonable landlord would have agreed to 
let the land for the purpose, ór less than the amount 
whieh the trespasser would have bad to pay as the 
resul; of reasonable negotiations for such use or 
occupation of the land. The amount so arrived as! 
would be the minimum of damages awardable against 
him, but over and above that the animus With which 
the trespasser commits the wrong, itsevilful cHarac- 


“ter, fot example, may be taken into consideration for 


the purpose of afvarding. higher damages. 
A plaintif, however, who stands by and virtually 
encqurages the wrong is not entitled to damages on 
* * 


. e * o 
2 e e 


D 
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the same scale.as one o has done his best to 
preyentethe commission’ of the wrong. M RAMASAMI 
NAKER v. “MERNAKSHISUNDAg:AM OmeTTiir, 20 L. W, 
8362 47 M. L. J. 922; (1925) A. I. R. aL.) 222 268 


Trust—Deed of arrangetieni—eN ew trustees, appoint- 
ment of--T'rustees, duty of, to call for, accounts— 


Liability of old trustee—Dismiseal of trustee—J wris-* 


diction of Civil Courts. 
Where by a private arrangement between persons 


^ interested in the administration of a trust, new trus- 


tees are appointed to,manage the trust properties, 
they are bound to take steps (o acquaint tlemselves 
qith the state of the trust properties and to get in 
the trust estate including any funds belonging to the 
jostitution. In order to discharge this duty which 
the law casts upon the trustees, they are entitled to 
call upon the old trustee to produce the accounts 
welatitg to the period prior to the appointment of 
dhe new trustees and the old trustee is not justified 
in ignoring this demand merely on the ground that 
the arrangement under which the new trustees were 
appointed did not expressly authorise them to call 
for the accounts for the period prior to their appoint- 
ment. ` 
' Where under a deed of arrangement power is 
given to a certain number of trustees $0 dismiss 
a trustee and they proceed to exercise that power 
e their action cannot be questioned by the Civil Courts. 
L Kuypa BAKHSH v. Nor MUHAMMAD, (1923) A. I. R 


(L.) 379 807 
Trusts Act (|| of 1882), ss. 77, 78. See 
GuARDIANS AND Warps Acr, 1890, s. 32 1047 


s. 90—J oit pagtadars, whether co-owners— 

Default in payment of land revenue— Revenue sale— 

Purchase by one pattadar, effect of—Collector, order 

by—Notice, absence of, effect of. 

The mere fact that a raiyatwari patta stands in the 
mame of two qy more persons who own specific items 
in the property covered by it, does not make them 
co-owners within the meaning of s. 90 of the Trusts 

“Act, . ‘ 

Section 90 of the "Trusts Act applies only to the 
case of a co-owner who takes advantage of his posi- 
tion as co-sharer and does something in that capacity 
qua co-sharer t8 bring the properties to sale or gain 
an advantage in derogation of the rights of the other 
co-owners. 

The mêre fact of a purchase of joint property by 
one co-sharer in a Court sale not brought about by 
any act or illegal omission on his part is not stiffi- 
cient to entitle the other co-sharers to the benefit of 
the sale. : : 

The District Collector is the final authority entitled 
to set aside or confirm a revenue sale and not the 
Deputy Collector who bas only delegated authority. 
In every case in which an'order is made against 
a party,notice should be given to that party before 
such order is made, whether the order is made by 
a Revenue Authority or by a Judicial Authority. But 


. “where it appears that the party has not been preju- 


diced by his not being given notice, the order would 
not beinvalid. M NaacasaurlveR v. RAMASANI IYER, 47 
M.L. J. 125 (1925) A. I. R. (M.) 288 * 212 


U. P? Court of Wards Act (111 011899), ss. 9, 15, 
A4—Contract Act (IX of 1972), s. 11—Wqrd of 
Court, contract entered into by, validity of —Portion 
only of property of , ward under management, 
effect of. è . 

. £s a . 
* * . 
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. 


[1929 , 
U. P. Court of Wards Act—coheld, d : 


A person whose property is under the superintend- 


: ence of the Court of Wards labours under the dis- 


ability enunciated in s. 34 of the U. P. Gourt of 
Wards Act, and is, therefore, incompetent to contract: 


' under the provisions of s. 1l of the Contract Act, and 


a contraet entered into by such a person is void from 
its inception. 3 

The whole of the moveable and immoveable pro- 
perty of a person, in regard #@® whose property a - 
«declaration has been made under s. 9 of the U. P. 
Court of Wards Act, must be deemed, under s -15 0f. 
the Act, tobe under the superintendence of the Court 
of Wards from the date of such declaration, and the 
mere fact that the Court of Wards purppris to take 
Some of tho property under its management and not 
the rest ofit, makes no difference to the applicability e 
of the provisioms of s. 15. O HARI KisuuN Dass v. 
“MOHAMMAD Sari JAN, 10 O. & A. L. R. 902; 1 O. W.N.. 
608 - 409 


U. P. Municipalities Act (II of 1916), ss. 2 (23), 
211—"Sireet," what is—Blind lane with houses on 
either side, whether "street"-—Notice under s. 211, 
when may be given. s 
The jurisdiction of a.Mpnicipal Board to issue a 

notice under s. 211 of the U. P. Municipalities Aot 

depends on whether or not the projection complained 
of overhangs a street. Where a projection does not 
overhang a street but overhangs a private piece of 
property, the Municipal Board has no jurisdiction to 
pass an order under s. 211, and if an order under 
that section is passed in such a case, it may be called 
into question in a Civil Court às being without 
jurisdiction. M ~ 
A blind lane with houses on either side over which 
the residents of those houses have a right of passage 
is a street within the meaning of cl. (23) of s. 2 of 

the U. P. Municipalities Act. A Baxarsı Das v. 

MUNIOIPAL Boarp or AMROHA, L. R.5 A. 818 Civ.; L. 

R. 6 A. 271 Civ.; (1925) A.I R. (A.) 234 761 


-———— —- 8. 178 —Alteration in building, scope of— . 
Raising wall above prescribed height —Penalties, when 
should be inflicted. - 

The expression “an alteration in a building" in 
s. 178, U. P. Municipalities Act, includes a part of such | 
building. í 

To raise a wall above the prescribed height of the: 
buildingis clearly within the mischief aimed at by. 
s. 178, U. P. Municipalities Act. 

Penalties must be provided, and penalties sections' 
must be used for bad cases where the individual has 
been Meet ea and has palpably acted mala fide. 
But the penalty is only intended in terrorem and not 
to be used vindictively for technical offences. A NIHAL 
MUHAMMAD v. EMPEROR, 21 A. L. J. 774; (1924) A. LR. 
(A) 209; 26 Cr. L. J. 425 DAS 41 
————— s. 307—Dsobedience of notice—O ffence— 

Notice, validity of, proof of. B 

For a conviction under s. 307 of the U. P. Muni. 
cipalities Act it is necessary to prove that the-notice, 
disobeyed by the accused was issued under the pro- 
visions of the Ati or under a rule.or a bye-law. 
If a notice is not issued according to the provisions , 
of the Act or under a rule or a bye-law a person o 
whom notice is ‘issued -mays disobey it and yet not be 
liable to punishment. i "e š 

From the mere fact that a person accused under i 
s. 307 of the U. P. Mẹnicipalities Act admits that he 
received the notice and disobeyed it, it does nob 
follow that he@s guilty. It is open tq him to plead 
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that the notice was issted without ‘authority and . 
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Ram CHARAN 4 ÍMPROVEMENT | 
O. & A. L. R. 985; 1 O. W. N- 611; 
26 Cr.L.3.499 "- T : i : £ - 243 . 
Vendor and purchaser—Construction of docu-, 

‘hent~-Agreement. to sell—Fazandari, meaning of— 

. Lease held unde® Government, whether -Fazandari— 

- Re-entry, right of,; existence of, effect of. ET 
' Phe word J'azandari in its strict or proper- mean- 
denotes, an. indefeasible right to hold land, in 
perpetuity on payment ef a small quit or ground rent; 
in its logse, sense it means any kind of'fenure agreed 


without’ reason.. O 


“ upon between the parties. 


' dari ‘estate which was describe 


gencies: 
"* Held, ( 


‘Whe term Fazandari cannot in its strict sense be. 
applied’ to a lessee from Governmapt, where a right 
oF Ta-entry is reserved “to the Government. , 

i : laintiff,a' Fazan- 
as “an, estate 
equivalent to’ an estate jn feé simple in possession ` 
frée from incumbrances” subject to a‘small quit rent. 
16 turned out that the estate was held by the superior 


Defendant agreed to sell to the 


holder under a leases from Government. containing , 


a covenant for perpetual ‘renewal which reserved a 
right, of re-entry, to Government: in certain contin- 


1) that by the use of the'term Fazandari 
in the agreement of sale the ,purties „contemplated a 
Fazandari estate in the strict sense; $ 
(2) that the estate held by the defendant was ‘not a 
Fazandari estate in the strict sense of the word. 
"B- RagiMTULLA v. HASANALI, 25 Bom. L. R. 1192; dd 


Mma T. R (B) 212 O38, 


* by 


Village shamilat—Partition—‘Hasab rasad khewat,' 
meaning of. 

The term ‘khewat' in the phrase ‘hasab rasad 
khewai' admits of two interpretations and may mean 
proprietary land or the land revenue assessed on that . 
and, 


The actual meaning of the term in any particular 
case depends npon the circumstances of that case. 
L Daya v. Bupu Ram, 6 L.L. J 398; (1925) A. 1. R. (L.) 
127 . 337 


Wagering contract—Kaccha adatia, position of— 


Teji mandi transaction, nature of—Transaction, 
when wager—-Intention to deal in differences only— 
Forward transactions. 


A kaccha adatia in Bombay enters into transactions 
on behalf-of his up-coüntry constituent with third 
parties in Bombay, and when he entárs into such 
transactions under instructions from his up-country 
constituent, the third party is responsible for the 
Josses to the up-country constituent. To the third 
party in Bombay both, the kaccha’ adatia and his 


“Constituent would be responsible. The name of the 


up-country constituent is not communicated to the, 
third party in Bombay, but the name of the third 
party with whom the kaccha adatia transacts business 
on behalf of the 'up-country constitueht is communi- 
cated to the up-country constituent. The adatia enters 
into contracts with the third parties in Bombay on: 
behalf of his up-country constituent as an agent, e 
the name of $he principal not being disclosed. 

There is no presumption as regards teji mandi 
transactions that they are wagering transactions. 

Where" the plaintiff is employed as a kaccha adatia 
an,up-country constituent, an where transac- 
ions ale erfered into by the adatia with third parties 
La Booey, and where the intention of the third 
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. Daanzat, 26 Bom. L. R. 


1 property tothe devisee and excluding all 
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parties ‘is zot/ghoin o beto deal in' difterfheel only, 
it is: not enofgh for” the defendant to ‘proye an 
‘agreement between himself and his -adatia that the 
adatia would so arsange.business for him as not to 
require him to give or take delivery.. In order that 
a transaction may» be treated as a. wager, it. is essen- 
tial that the common .intention, of the two. parties 
should be to deal in differences .only. . B Muxvxp- 
CHAND BALIA v. SoBHAGMAL-GianMaL, 26 Bom.. L. R. 


1097;.(1925) A. I. R.(B)79 |. .4 die- 1018 
Walver... See-Liurrftri. Acr;:1908,. Sou. I, Ant. 182 
EINE i OS 784 
Walvor. : . « - (ea os puse or Ion 
Waiver must be an, intentional act “with 


.kuoiledge and canot be presumed. B Dosis: w. 
O71; (1025) A. I. 'R, (B3 95; 


"Sa nnt t 
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Will—Probate—Revocution'2 Disappedrance. of Will 
Presumption. “Tan E ie ae UU, 
lt is not always to be'presümed from the disappear- 
ance of a Will that the testator had revoked it, , .. 
Where it appeared from ‘the ‘certified copy of a‘ Will 
which gpuld not be foürid that thé Will had beén exe- 


Fg reel 


- étited in favour of the beneficiaries because. they had 


been brought up'by the testator, , who was their great 
“uncle ; and the caveators' were related to the? testatct 

iu the same degree as the beneficiaries: = 7 > 

- Held, that from the mere fact that the Will had dis- 

appeared, it could not be presumed that the testator 

had revoked it. L Feroze Din * MULA Sineu 542 


Probate—Sound qispésing mind, what conati- 
tutes—Burden of proof. . 
'The onus of proof is upon an applicant for Pro- 

bate to satisfy the conscience of the Court that the 
testator had & sound disposing mind.at the time of 
making the Will. e , 

If a testator has given instructions for his Will and” 
it is prepared in accordance with those instructions, 
it will be valid though at the time of execution the 
testator merely ‘recollects that he has given those 
instructions but believes that the Will which he is 
executing isin accordance with thgse instructions. 

It would also be sufficient if it 1s proved that the 
testator had’ approved the Will although there might 
be no direct evidence as to his giving any instruc- 
tions. É ; 3 

In order to constitute a sound disposing mind, & 
testator must not only be able to understand that he 
is by his Will giving the whole of his property to 
one object of his regard, but he must also have capa- 
city to comprehend the extent of his property and the 
nature of the claims of others whom, by hig Will, he 
is: excluding from all participation in that property. 
The protection of the law is inno cases more needed, 

„than it, is in those where the mind has been too much 

enfeebled to comprehend more objects than one, 
and most especially when that one object may be so 
farced upon the attention of the invalid as to shut out 
al, others that might require consideration. 

The questión,. therefore, which the Court is to 
de¢ide in a case in which a testator has devised the 
whole of his property: to one of his relatives,eis not 
whether the testator knew that hee was giving all his 

fis other 
relations from share in it, but whether he was at 
the time*of execution of the Will capable of recollecting 
No those relations were, of, unllerstandjng their 
réspéotive claims upon his regard, and bounty, and e 
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` asiibbrattiy forming: an intelli p purpose of exelud- 
ing:them from any share of h$ própfrty. If he had 
not:the capatity ,required, the propriety of ‘the-dis- 
"position: made by the Wil) is: a matter of no impótt- 
ance. If he had it, the injustice” of the exclusion 
would not affect the validity of thesdisposition though 


the justice or injustice might east some light upon the ' 


question as to his caþacity. ' 


A testator who was & young man of about 21 years : 


of age and ‘had been suffering from diarrhea “and 
fever for two months before eath And was enfeebl- 
dd both in:body abt ih mind -devised his entire pro- 
perty by Will, shortly before his death, in' favour of 


his aunt by whom he was being nursed during his 


: illness: 


« Held; “that i in ihe cireumstances of this particular : 


case: ‘it’ was necessary for the Pio 'ounder of the Will 
"ie prove “hat theterms of the Will had been clearly 
‘inderstood by the testator and had been approved by 
“him? ‘dnd that the mere fact that the téstator could at 
the: time of execution say that it was his Will or could 


answer some simple questions which were put to him . - 


did not-show that-he had a sound disposing ‘mind at 
the time: © Brastswart: Dası v. RASIK CHANDRA GHOSE 


‘©, 581. 
WORDS AND- PHRASES; —- 
i Accused; meaning “of.” See Cn. P.-C., 1898, s. 342 


INDIAN CASES: Sn l na 


Words and Phrases conci. 


D$ 236 .' 
, Affecting: -the ; decisión. on the case, meaning a 
of. Sec'O. P, Cs, “1908, s.° ; TOO 
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"Street, what is. 


ve 


Amount or; value tofer subject-matter in 
- dispute, meaning rA bee Court Fers Act,-1870; 
Sou. I, Anr..1- ! 257 

Assets realised, whata are. See PRÓViNÓIAL Iusoi- 
YENOY Act, 1990, 8.91 (D ^. , 216 

Between parties to the sujt, SAPE of, See 
C. P. C;, 1908, s. 47 209 


Date of admission òf- petition, ` me&ning of. 


See PROVINCIAL INSOLVENCY Aor, 1920, s. -51 (D) 
216 


'Make such other order as It thinks fit, scope: 
-27 


of. See Q.P. C, 1908, O *X YII, &.- 


'Owner, meaning, "of! . Sée BENGAL: Muin Act," 


1884, s. 340 &33 

Preparation, pue includes action of revising 
authority. ' Mapras Districr MUNICIPALITIES’ 
Aor, 1920, R. 7 ` 

Proceedings, meaning of.. See MADRAS DISTRIOT 
MunrotPALrTIES Act, 1920, n. 8 (e) 322 

Serve on the manager an order || writing, 
meaning of. See FACTORIES ACT, 19 1, s. 18 (2) 

226. 
See U. P MUNICIPALITIES ACT, 

1916, s. 2 (23) : 756: 


'Sub-division, meaning of: See @upH LAND Reve- 


NUE ACT, 1876, s. 40 ~> 468 


Sult, whethèr includes execution proceeding. See, 
C. P C., 1908, 5.24 246 
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